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‑‑‑ Upon commencing at 2:01 p.m.

15

MR. KAISER:
Please be seated.

16

Mr. Lyle?

17

PRELIMINARY MATTERS:


18

MR. LYLE:
Thank you, Mr. Chair. Just before Mr. Brown gets underway with his argument, a number of counsel have asked me to advise the Board that they will not be in attendance personally today, as I think you can see from the room. I understand a number of them will be listening in on the Internet.

19

MR. KAISER:
That's the problems with the Internet, Mr. Brown.

20

MR. DAVID M. BROWN:
Small party, but I guess a large audience somewhere out there in cyberland.

21

MR. KAISER:
We have video, I think.

22

MR. SOMMERVILLE:
It costs you the gate receipts, though.

23

MR. KAISER:
That's right.

24

MR. DAVID M. BROWN:
Mr. Chair, before I begin my final argument on behalf of the Independent Electricity System Operator, I do wish to file with the Board responses to the three undertakings that remain outstanding. I provided Board Staff with copies, which perhaps he could provide to you. These are responses to undertakings H.1.2 regarding stakeholder costs, H.2.1 and H.2.2, and perhaps briefly to summarize them.

25

I think you, Mr. Chair, had asked whether it would be possible to file the costs of stakeholdering. As you'll see from the undertaking response, the IESO does not track those costs separately because they sort of permeate the organization and there is no centralized stakeholdering working group, so to speak. So those costs are really incorporated in the budgets of every business unit.

26

There's also, as you'll see, an indication at the bottom of the undertaking response that that's a similar practice that most ISOs follow, that unless they have a centralized stakeholdering group, the stakeholdering costs aren't tracked separately.

27

Also with respect to Mr. Sherkey's evidence and the discussion about the proposed uniform system of accounts that the ISOs are working on, there is no cost basket in the proposed U.S.A. to deal with stakeholdering costs, per se.

28

The only estimate that the IESO was able to do, which you'll see from the second paragraph, is that they estimate that, with respect to the market evolution programs, without stakeholdering involvement, they estimate costs would be reduced by 20 to 30 percent, but that's just costs and assuming the same project solution would be implemented which likely is not the case when you have stakeholders involved, because they give input to the process.

29

I think the undertaking that responds to H.2.1 is fairly straightforward, whether any customer groups supported RAM. There's an indication that there were sort of four groups that expressed some interest in load‑side views: EPCOR, Enersource, Ontario Energy Association and AMPCO; but AMPCO was the only one representing the load side. They did not support RAM. Then representatives of what I would call the traditional condition consumers groups were not on the working group.

30

Then, finally, with respect to the undertaking regarding whether the business case for resource adequacy market contained a cost‑benefit analysis, the answer is the draft business case submitted to the IESO board in early 2004 did not, but then you will see that there was a consideration by the working group as to whether or not such a cost‑benefit analysis should be put together and a majority determined that it should not, in large part for the two reasons given in the bullet points. Hard to quantity the economic and social benefits and reliability and also no other jurisdiction does it.

31

So those are responses, sir, to the three undertakings that remain outstanding, and I think with that the undertakings that were given by the two panels during the course of the hearing have been answered.

32

MR. KAISER:
Thank you, Mr. Brown. I have a question with respect to the undertaking. Before I do that, I want to go back to Mr. Lyle.

33

Mr. Lyle, I got a copy of a letter today from Mr. Power of the Blake Cassels firm, indicating that he wanted to participate and participate through written argument. Has he been notified as to what procedure we're adopting here?

34

MR. LYLE:
No, Mr. Chair. I'm seeing Ms. Litt is indicating that perhaps he has been advised.

35

MS. LITT:
I've left messages this morning. I'll follow up.

36

MR. KAISER:
Make sure you tell him if he wants to file written argument, it can be read into the record as Mr. Penny has requested and Mr. Janigan.

37

MS. LITT:
I will.

38

MR. KAISER:
It is due 9:30 tomorrow. That was the plan, wasn't it?

39

MR. LYLE:
That's correct.

40

MR. KAISER:
We should let Mr. Power know.

41

Mr. Brown, with respect to the undertaking on the stakeholdering costs.

42

MR. DAVID M. BROWN:
Yes.

43

MR. KAISER:
Help me, and you can address this in argument, if you can. One of the issues that apparently all of us agreed to is issue 3 in the March order, Procedural Order No. 6, IESO stakeholder consultation.

44

Now, our jurisdiction, and Mr. Lyle, you may address this, as I understand it in this proceeding is with respect to revenue requirement and rates in the 2005 fiscal year with respect to the IESO.

45

What is it you're asking us to rule on with respect to issue number 3, given that we have no cost data?

46

MR. DAVID M. BROWN:
On behalf of the applicant, we aren't asking you to rule on anything. That issue emerged through the course of the discussion at the issues conference. A number of the intervenors indicated that they wanted to put that issue on the issues list. Stakeholdering, as you've heard from the IESO panel, is something that is done frequently, so the IESO had no objection.

47

It will be my submission with respect to that issue that no formal order should be made by the Board. From a revenue side, most of the stakeholdering costs are in the various unit budgets. Most of those have been accepted through the settlement agreement. There would be some stakeholdering costs, I guess, notionally associated with the MEP. They aren't separately broken out.

48

Essentially what the IESO will be asking this Panel to do at the end of this is to not make any formal order in respect of stakeholdering but to encourage market participant stakeholders and indeed Board Staff to participate in the ongoing review process that the IESO is undertaking.

49

Now, whether intervenors, sir, will be asking you to do something different, I don't know. But it was an issue that we weren't seeking any order under but we had no objection to the Board considering.

50

MR. KAISER:
I understand. Thank you.

51

MR. SOMMERVILLE:
I have just a follow‑up question on that that may help you shape your argument. The fact that there isn't a discrete account that captures stakeholdering as a global amount, nor, I guess, even discrete accounts within departments associated with stakeholdering, doesn't mean that there isn't money being spent on that.

52

MR. DAVID M. BROWN:
Oh, absolutely not.

53

MR. SOMMERVILLE:
I guess the one approach to it may well be the idea that the stakeholdering exercise is, as your witnesses indicated, integral to the business of the corporation and therefore is the proper subject of our comment in this decision.

54

MR. DAVID M. BROWN:
Well, I don't really want to get into a jurisdictional argument on it. Certainly there are costs associated with stakeholdering; stakeholdering permeates the organization. I suppose it's open to the Board to say, you're spending too much money on stakeholdering, you're spending the right amount of money on stakeholdering, you aren't spending enough money on stakeholdering and should be doing more. That is certainly open to the Board to do.

55

I think in the context of this application, as I say, we are asking the Board to encourage people to participate within the review process that the IESO currently has in place. I don't want to anticipate what others may be asking do you to do because that would just be speculation on my part.

56

MR. KAISER:
On that, do you take the view that we would have the jurisdiction, absent any finding at all with respect to costs, to comment on and make recommendations with respect to your stakeholdering process, whether it was good, bad or ugly or whatever our conclusion? Do you have jurisdiction to do that in this proceeding?

57

MR. DAVID M. BROWN:
Certainly you have jurisdiction to make comment. The way I read section 19.2 of the Electricity Act, it seems to contemplate that when an application comes before you by the IESO, you can first approve the proposed requirements, proposed fees, and I would imagine implicit in that is as part of approving it you can give reasons why you approve it and in the course of that really be free to make whatever comment that you think appropriate on the matters that are before you.

58

The second element is that you can decline to approve and refer the matter back to the IESO board or to the IESO for further consideration with recommendations. So it seems to be an approval and comment side on one and we aren't going to approve and here are our recommendations, we want you the IESO board to consider them, I guess, come back to us again for a round 2.

59

That's the way I ‑‑ that's my take on section 19 (2).

60

MR. KAISER:
But you're not taking the position that that approval must relate to costs. Or are you?

61

MR. DAVID M. BROWN:
Yes, I think fundamentally I am, that the approval is to approve the proposed revenue and expenditure requirements and the proposed fees. So the approval has to be linked to the costs.

62

Now, I certainly recognize that, as part of a rate‑making process, and the approval of rates, and associated with cost, there's, you know, broad room for any regulator to comment on what the regulated entity is doing. And it will certainly be, you know, open for you to do that.

63

I think specifically on the stakeholdering, you heard ‑ I think it was Mr. Campbell, on the first day; I could be wrong, it might have been Mr. Cowbourne ‑ essentially encourage or welcome comments from this Board Panel with respect to the stakeholdering in terms of, you know, perhaps principles that Mr. Watts should take into account.

64

Without anticipating what others might say tomorrow, I think the one area where the IESO would be troubled and would be making submissions is that, if some intervenor suggested, Well, really, you shouldn't pay attention to what the ‑‑ what Mr. Watts is doing in that review process, you should set up some other process over here. I think if anyone said that tomorrow, I would be making submissions to you that that wouldn't be appropriate. But I think, sir, it would certainly be open to this Panel, assuming that you approved the balance of the revenue requirements, to say that, you know, with respect to stakeholdering, you know, the Board is of the view that, you know, the process should consider or take into account these various principles.

65

I don't think this Panel should ‑ how could I put it? ‑ preempt or predetermine what the result of that stakeholdering review process would be, in large part, because the stakeholders are just beginning to give input to Mr. Watt. Management of IESO hasn't formed a view yet. You heard Mr. Campbell being quite emphatic on that point, wanting to hear what stakeholders had.

66

So I think, in terms of timing, it would be inappropriate, if I could use that word, for the Board to say, Well, thou shalt do this. I think the process is designed to ‑‑ that the IESO is undertaking is designed to try and hear back from stakeholders what they would like to see in stakeholdering, and have an independent consultant, in Mr. Watt, consider that and make recommendations.

67

MR. KAISER:
On this issue of timing, Mr. Watts is going do his job, and your board is going to consider his recommendations, and a new stakeholdering plan or scheme will unfold.

68

MR. DAVID M. BROWN:
Correct.

69

MR. KAISER:
Is it fair to assume that no money would be spent on that until the next section 19 hearing?

70

MR. DAVID M. BROWN:
I'm just, in responding to that, thinking out loud. Of course, a new board has to be appointed ‑‑ a new board of directors has to be appointed. Let's assume that a new board is appointed in April. You heard Mr. Campbell say that management would give some priority to this and recommend the board give some priority, so perhaps by July or August, Mr. Watts would have made a report.

71

Under that circumstance, I would anticipate that IESO management would proceed to implement whatever decision the IESO board landed on, but it would have to implement it within the approved revenue requirement for 2005.

72

So, again, just thinking out loud, sir, if Mr. Watts recommended, and the board accepted, a form of stakeholdering where there really wasn't much of a change in the amount of dollars associated with that process, as the process in the past, then one could work within the envelope.

73

If Mr. Watts recommended quite a different kind of process which was substantially more costly, and the IESO board accepted that, then I guess you would be facing a circumstance where more would have to be spent on that than was initially budgeted.

74

Now, there is a variance account and there is a surplus in the variance account right now. So I suppose there would be some room in that to take one through 2005, and then, you know, ask for ‑‑ you know, ask for a new revenue requirement in 2006.

75

So that may be the way things would work out, if what the IESO board decides to do turns out to have a bigger price tag associated with it.

76

MR. KAISER:
But isn't it correct, right now, we don't even ‑‑ we don't know how much has been budgeted on it, even the existing program, let alone Mr. Watts' new program. We don't know what this envelope is.

77

MR. DAVID M. BROWN:
Well, you know what the overall envelope is, but you're correct, there is no discrete stakeholdering envelope. It's just built into the unit budgets, which ‑‑

78

MR. KAISER:
Whether new stakeholdering is more expensive than old stakeholdering, we don't know.

79

MR. DAVID M. BROWN:
No. And, quite frankly, sir, no one will know until one sees what Mr. Watts' recommendations are, and what the IESO Board decides to do. I think, if I recall Mr. Watts' report, I think one of the scenarios that he posited was perhaps setting up a centralized stakeholdering unit within the IESO. He might recommend that you staff that with more staff than are currently engaged in it. That may be more costly, but, in terms of where we sit today, it's sort of difficult to forecast because we simply don't know what the upshot of that process will be.

80

MR. KAISER:
And we don't know the existing process costs.

81

MR. DAVID M. BROWN:
Not in terms of discrete terms. What you do know is that, in terms of the overall revenue requirement, the stakeholdering is done within that revenue requirement.

82

MR. KAISER:
Well, I know, but it could be 20 percent or 50 percent or 5 percent. We don't know what it costs now, and we don't know how that cost is going to compare with the new program.

83

MR. DAVID M. BROWN:
That's an accurate statement.

84

MR. KAISER:
All right. Sorry, I didn't mean to interrupt you.

85

CLOSING ARGUMENT BY MR. DAVID M. BROWN:


86

MR. DAVID M. BROWN:
No, no, no, that's fine. .

87

Well, perhaps I could give the Board an idea of the structure of my final argument, how I intend to proceed through the issues.

88

Initially, I'm going to address the issue of, if I can put it this way, what are the issues for determination flowing from this oral hearing, and what tests should the Board apply.

89

I would then like to move to the issue of the market evolution program initiatives and the costs associated with those and what has been requested in respect of those. And I will go through each program, one by one.

90

After dealing with that, I then plan to address issue 9.1, the threshold issue, if I can call it that, then move to stakeholdering, and finally deal with the issue on the cost comparison amongst ISOs.

91

So that's, sort of, an outline of where I will be going.

92

The application that's before you is under section 19.1 of the Electricity Act. And in my exchange with the Board Chair just a few minutes ago, I went over section 19.2 in terms of what the Board is asked to do under that section.

93

As I stated in my opening a few days ago, as a result of this settlement agreement in this proceeding, that was accepted by the Board, the revenue and expenditure requirements that are left unresolved all relate to the IESO's 2005 market evolution program: $3.2 million in OM&A, $200,000 in capital expenditures.

94

As you heard from the evidence from the panel, those costs relate to three main programs: The day‑ahead market program, the resource adequacy market program and the market‑pricing initiative.

95

Before dealing with those specific programs, I do, sort of, wish to provide a bit of background, inasmuch as to say that the market evolution program is not appearing before the Board for the first time in this proceeding. There is a history to it. Indeed, if one goes back to the 2003 application that was filed by the IMO with the Board, that was the first section 19 application that identified what was called "the market evolution program," and it included, and there was a description of, the day‑ahead commitment market as one of the projects that formed part of that.

96

Now, of course, this Board did not have an opportunity to consider the 2003 application. As a result of the passage of Bill 210, that proceeding was stayed and the 2002 rate approval simply carried over for 2003. .

97

But last year, for the 2004 application that the IMO made, the market evolution program formed part of that application, and several projects were identified in the business plan that was filed in 2004. And the programs that are relevant in terms of what is before you today, is that, last year, the day‑ahead market short‑term resource adequacy and a long‑term resource adequacy program were identified in the 2004 filing with the Board.

98

That filing reported to this Board the actual costs that had been spent in 2003 on the market evolution program, which was $3.8 million to that point in time. And it forecasts that, for 2004, there'd be $1.7 million in OM&A and $25 million in CapEx, specifically for the DAM program.

99

And the Board order that issued from the 2004 proceeding last year approved the $25 million in capital expenditures for DAM, and also approved the requested revenue requirement for last year.

100

Now, you've heard the evidence from the panel yesterday as to how that capital expenditure was not made, but there was an increase, I think, from 1.7 to, as I recall, $5 million or something in the OM&A MEP costs for 2004.

101

But I just refer to that to show the evolution of the program and how it has appeared before the Board before.

102

In terms of the application before you this year, there are really four spending approvals that are formally being sought by the IESO from the Board. In respect of the DAM program, OM&A of $2.4 million. In respect of the RAM program, OM&A of $60,000 to take the IESO through discussions with the OPA. And then $200,000 in OM&A and $200,000 in CapEx if the OPA agrees that RAM is worth proceeding with. The market pricing program, $300,000, and then program management, $200,000.

103

So those are the amounts in respect of which formal approval has been requested by the IESO in this proceeding.

104

Now, I should say that, you know, if under issue 9.1 the Board determines that it would be appropriate to adopt some form of spending threshold in respect of the market evolution program, you will hear my submissions that, if you go down that road, the IESO urges upon you to accept the threshold proposal that it put before you.

105

If you adopt that, then, in addition to the spending approvals that I've outlined, the IESO would also be asking this Board to recognize what Mr. Campbell termed the threshold amounts in respect of the three market evolution programs; that is, $200,000 in respect of DAM, 10,000 for RAM, 100,000 for market pricing.

106

As he explained it, those would be added on top to the approved revenue requirement. And if it was forecast that one was to go over that, that would trigger an obligation to come back to the Board.

107

The application that you have before you is under section 19, and I guess the threshold issue that arises is what type of review should this Board bring to a review of these MEP projects in the section 19 application.

108

You may recall that in my re‑examination yesterday of Mr. Campbell, I asked him, What do you think the Board should do on a section 19 application, and he said several things, and most of these are found around paragraphs 1152 and 1154 of yesterday's transcript. But he talked in terms of this Board considering whether the expenditures were wise in the circumstance, a prudency review, a review that's quite comprehensive, but also a review that would take into account the accountabilities of the IESO board of directors and its management, as well as the responsibilities of this Board, and try and balance the two.

109

So that is the approach that I would urge upon you in terms of reviewing these market evolution projects, whose spending approval is before you.

110

If I could sort of take that general principle of review, then, and apply it to each of the programs. I'd like to start with the DAM program, and for each program I intend to address two subissues. The first subissue is the appropriateness, if I could use that word, or the wisdom of the IESO proceeding with the work in 2005, and then the second issue is the reasonableness of the amounts that the IESO is proposing for that work.

111

So if I could turn first to the day‑ahead market program and deal the appropriateness of the IESO proceeding with its forecast work in 2005.

112

There is before you in the record a very extensive discussion of the day‑ahead market program. Indeed, through the interrogatories and the attachments and the prefiled evidence, there's extensive evidence on the process that the IESO has adopted with respect to DAM. Its genesis was in late 2002 with the formation of a stakeholder working group in early 2003. I think you heard Mr. Kula and Mr. Campbell yesterday ‑‑ sorry, and Mr. Limbrick yesterday talk about the process leading up to a May 2004 straw man proposal, which was the embodiment of the consensus of that working group was the phrase that Mr. Limbrick used.

113

Then Mr. Kula's evidence was that after that straw man proposal was agreed upon, the IMO proceeded to engage in detailed design work. That work continued, but in December of last year, the IESO board, which at that point was a stakeholder‑representative or stakeholder‑populated board, reviewed the program and gave direction to management to update its review of alternative designs before proceeding any further. And I think Mr. Limbrick took you through the sort of spending, the phased spending thresholds for which approval was given and how those things worked as a result of the decision of the IESO board in December of 2004.

114

So there's robust evidence before you as to what DAM is, the process that's been used, and the objectives behind you.

115

Also in the evidence before you is the letter from the Minister of Energy from November of 2004 authorizing the IMO to file its application with this Board, and that's found at Exhibit B, tab 2, schedule 1. And in that letter, the Minister wrote: "The priorities set out in the business plan are consistent with the government's initiatives, including the development of a day‑ahead market." So there's an indication in the record of the conformity of the consideration of a day‑ahead market with the overall government initiative and policy.

116

In terms of the specific work that the IESO's proposing to do on the DAM project in 2005, you heard both Mr. Murphy and Mr. Limbrick give evidence on that. Mr. Murphy came at it from the point of view of, Well, what problems are there out there that have to be looked at for which solutions have to be developed and for which some form of a day‑ahead market might well provide an answer.

117

He identified four current problems, most of which were of an operational or reliability nature. The first was the need to coordinate gas and electricity, especially in light of the increased importance that gas‑fired generation probably will play in this province as a result of ongoing government policies.

118

On that point, it's worth observing that yesterday this Board released its report on the Natural Gas Forum, and on the executive summary of that report, this Board made the following comment:

119

"On the demand side, the anticipated expansion of gas‑fired generation will affect the extent and type of investment required in gas infrastructure in Ontario and will drive the convergence, financial and operational, of the gas and electricity markets."

120

So there seems to be, I would submit, a recognition on the part of the Board of the need to address and find solutions to the issue that Mr. Murphy had identified in his testimony.

121

The second operational issue that Mr. Murphy says has to be addressed is the need to align the Ontario market with the surrounding markets. His evidence was that our neighbours are characterized by a commitment market, which is settled on a day‑ahead basis. Certainly the New York ISO and the New England ISO already have those operating, and then tomorrow the Midwest ISO is going live. We have interconnections with Manitoba and with Michigan, and MISO is four times the size of the Ontario market, so it's now going to essentially be run on a day‑ahead basis.

122

So there's a need to align the trading commitments in the Ontario market, which currently are done on a real‑time basis, with the neighbours, which are done at a day‑ahead basis, if one is to, you know, ensure certainty of imports when power is needed from our neighbours.

123

The other two sort of needs that Mr. Murphy identified were greater certainty around the issue of generator commitment and, fourthly, the facilitation of the ability of customers to adjust consumption to prices.

124

So those are some of the current needs that Mr. Murphy identified that the consideration of day‑ahead market design is designed to address. And I forget whether it was Mr. Murphy or Mr. Campbell who said something to the effect that these are real problems; we're facing them today; the problems aren't going to go away; they have to be looked at.

125

MR. KAISER:
Mr. Brown, I don't mean to interrupt you at this point, but can you just explain to me, the fact that we don't have a day‑ahead market and these trading partners do, how specifically does that disadvantage us? I mean, what are the consequences of not ‑‑ of Ontario not having ‑‑ I mean, I understand the general theory that it would be nice if everyone ‑‑ but do we lose business, do we lose imports as a result of that?

126

MR. DAVID M. BROWN:
Potentially, yes. As it's been described to me, New York ‑ if we take the example of New York ‑ New York settles on a day‑ahead basis so therefore export transactions settle on a day‑ahead basis.

127

As I understand it, New York will give priority to trades which are settled in their day‑ahead market over more real‑time trades. So if a circumstance arises where all of a sudden there's a need to import power, and we recognize that more on a real‑time basis or within the time frame of a few hours, one could run into a situation where that ‑‑ those trades simply can't happen, because the New York ISO is going to give priority to those trades which have already settled on a day‑ahead basis. And then we're coming in 18 hours later and saying, Well, can we have some as well?

128

So that's my understanding of what the possible prejudice might be, if you're trading in different time intervals compared to your neighbours. .

129

In terms of the actual work that the IESO proposes to do in 2005 on the day‑ahead market, in large part, it was driven by the decision of the board of directors last December to go back and re‑evaluate the alternatives.

130

So you heard from Mr. Limbrick that, firstly, the previous objectives for a day‑ahead market that were identified in the May 2004 straw man proposal really have to go ‑‑ you have to go back and ‑‑ to square one and revisit them, what are the current needs for some sort of day‑ahead mechanism? And you have to re‑establish those objectives before proceeding with further work.

131

So that's going to be the first thing that's looked at to redefine the objectives, and Mr. Limbrick talked about that in the transcript yesterday at paragraph 101. .

132

The other aspect that Mr. Limbrick identified was that the issues identified by Mr. Murphy in his testimony also have to be looked at. So essentially you are going to have a process in 2005 where the stakeholders are going to say, Well, perhaps the objectives that we identified and settled on last May in the straw man have to be revisited. We have to rethink what our objectives are. And the IESO at the same time is going to be saying, Well, look, we see these four other problems out there that have to be identified. How do we bring this together to identify what the objectives are for some sort of day‑ahead solution?

133

So the work this year is largely going to be to redefine objectives, assess alternatives to a level where there's going to be reasonable confidence around costs and benefits, and then present those alternatives and a recommendation to the IESO board in October, I think was the evidence that was before you yesterday. And at that time the IESO board will consider it and make a decision.

134

Now, that time line sort of fits in neatly to the 2006 application that the IESO would have to bring to you if the IESO Board makes a decision in October of 2006, although that decision might not be in the initial draft of the business plan, because that would have to go to the Minister in October. Certainly, there would be an update very shortly thereafter that would be filed with this Board. So, by the time this Board considers the 2006 application, you'll have the record as to what the IESO board had decided, and the ‑‑ you know, the spending consequences and requests that flow from that decision.

135

It's my submission that, on the record that is before you, this Board should conclude that the continued work on the DAM initiative, as forecast for 2005, is appropriate and prudent, given several factors.

136

First of all, there are problems that exist out there, that require addressing. Mr. Murphy has identified those.

137

Secondly, considering this kind of solution is consistent with the government initiatives, as reflected in the Minister's letter.

138

Thirdly, the timing required to complete the process of assessing alternative designs and to take into account changed regulatory circumstances is such that you have to work on those now in order to be in a position half a year from now to propose concrete solutions to it. If one doesn't work on them now, one is essentially simply pushing off a consideration of existing problems to the future, and that, in my submission, would not be prudent.

139

The fourth reason which I submit supports the IMO conducting this work this year is that the decision to reassess what sort of design a day‑ahead mechanism should have, in large part, was driven by stakeholders: A decision of the technical panel to make a recommendation to the IMO board to revisit things before proceeding further, and then a decision by a stakeholder‑populated board in December of 2004 to direct management to do exactly that.

140

So, in terms of the appropriateness of proceeding with the work, in my submission, the evidence in the record supports it.

141

If I could turn to the second issue, then, related to the day‑ahead market, and that is the reasonableness of the proposed OM&A amounts in respect of DAM, which, if memory serves me, was 2.4 million, I think, for 2005. And that amount is all OM&A. There is no capital expenditure included in that.

142

Mr. Limbrick gave a fairly detailed explanation of what sort of OM&A work would be done for 2005, and I'd simply refer you to paragraphs 1355 and 1356 of the transcript from yesterday where that is detailed.

143

And I guess my submission would be Mr. Limbrick's evidence and the financial information associated with it really stands uncontroverted before you in this evidence. There is no other evidence before you to suggest that the amount budgeted by the IESO for that work is incorrect, or could be done for less cost. Therefore, in my submission, the amounts proposed for 2005 for DAM OM&A are reasonable in the circumstances.

144

If I could turn, then, to the second project, which is part of the market evolution program, and that is the resource adequacy market.

145

Dealing first with the issue of the appropriateness of proceeding with the work in 2005, Mr. Limbrick gave this Board a description of the work that has been done to date on that project, and the work that is planned for 2005. And at paragraph 1370 of the transcript yesterday, he talked about the work in 2004 being directed towards developing a detailed design for the RAM and drafting a set of market rules. But the market rules, I think he used the phrase they weren't quite "technical‑panel‑ready," and the technical panel is the body within the IMO that considers market rule amendments.

146

In terms of the work to be done in 2005, at transcript paragraph 1378 from yesterday, he said that 60,000 of the OM&A would be allocated to complete the draft of the market rules, update design documentation with feedback from the stakeholdering, which came in just a few ‑‑ I think it was last week. And then part of that money would also be used to hold discussions with the Ontario Power Authority regarding the appropriateness of proceeding with a RAM project.

147

The implementation work had the price tag of $400,000. But I think, as you heard from both Mr. Limbrick and Mr. Campbell yesterday, when asked whether or not the IMO would proceed with any of that implementation work without getting the concurrence of the OPA, their answer was quite clear. Mr. Limbrick said "absolutely not" at paragraph 1381 of the transcript, and Mr. Campbell reaffirmed that at paragraph 149, I believe, of yesterday's transcript. The way Mr. Campbell put it at another part of the transcript yesterday, at paragraph 1019, was that, if the OPA were to say that the RAM was not a good idea, and I quote, "as a practical matter, it would end the matter. We don't see implementing the RAM without the agreement of the OPA."

148

In my submission, it is reasonable for the IESO to proceed to complete the work necessary and to have the discussions with OPA. And although I suspect some intervenors tomorrow will say, Gee, well, it makes no sense, and in light of Bill 100, the IESO shouldn't do anything, in my respectful submission, such a submission would be inconsistent with the government's own articulation of its overall policy framework and the role that a capacity market or a resource‑adequacy market might play in that.

149

There are two portions of evidence to which I want to point you in that regard. Mr. Campbell, yesterday in his evidence, in response, I think, to Mr. Rodger's cross‑examination, read out part of the statement of the Minister in the House on the third reading of Bill 100, and the extract that Mr. Campbell read can be found in interrogatory response 7.9 and also at paragraphs 138 to 142 of yesterday's transcript.

150

But he pointed out that the Minister, when introducing Bill 100, did indicate that the government saw one of the tasks of the IESO to be to consider some sort of market‑based capacity solution. And I'll just read two as extracts from what Mr. Campbell read yesterday. One thing that the Minister stated before the House was, and I quote, "It is expected that various forward markets for energy and capacity could be developed." And then later, "Moving forward with this market evolution in a prudent and cost‑effective manner would be a key priority for the IESO."

151

Now, the government, or at least the cabinet, has certainly backed up that position through the regulations that it has issued in respect of the Ontario Power Authority, and particularly the regulation which specifies the condition under which the OPA may embark upon a procurement process for electricity supply or capacity.

152

In Exhibit D, attachment 28 in the record, we have reproduced Ontario regulation 426/04, which is one of the regs published late last year regarding the OPA. And section 1 of that regulation contemplated that the OPA will take into account the, and I quote, "capability of IESO‑administered markets to meet the need for electricity supply or capacity before commencing its procurement process."

153

So in light of that charge under the regulation, in my submission, it makes more than reasonable sense for the IESO and the OPA to sit down and discuss the RAM mechanism that the IESO has developed to see whether or not the OPA considers that that is a solution that might work and therefore might obviate the need for the next round of a procurement process.

154

Presumably, if the OPA says RAM is a good idea and the IESO should proceed, I would anticipate that much of the objection that seemed to be implicit in the cross‑examination from some sectors yesterday would disappear. They seem to place much faith in the OPA as the overall planner. The OPA says, it's a green light for RAM, then I would think, consistent with the position that those parties are advocating, that there shouldn't be any problem with the IESO proceeding, since RAM would have the blessing of the OPA.

155

MR. KAISER:
Just stopping you there. How would they or we come to know that the OPA has blessed RAM?

156

MR. DAVID M. BROWN:
Well, I guess information would have to be provided and probably the ‑‑

157

MR. KAISER:
Would you contemplate advising the Board in that regard?

158

MR. DAVID M. BROWN:
That's probably the most practical way, Mr. Chair, that the IESO would have to ‑‑ would report to the Board and to intervenors in this proceeding the upshot of its discussions with the OPA, one way or the other. But certainly if the upshot of those discussions is that the OPA has formed the view that it would make sense to go ahead and implement a RAM or, you know, perhaps to spend more money to investigate a slightly different version of a RAM than what the IMO has come up with, that information should be conveyed to the Board and intervenors.

159

So that's certainly a reporting obligation that the IESO would have absolutely no objection to including in the Board's decision in this matter.

160

I think yesterday the second panel made it quite clear to this Board that it did not intend to spend any of the implementation money which we're requesting in the revenue requirement without engaging in the discussions with OPA and without getting the concurrence of OPA. I think that evidence from management was quite clear yesterday.

161

In terms of the second issue with respect to the RAM program, and that is the reasonableness of the proposed OM&A amounts, the first tranche, the $60,000 to finish off the work and have the discussions with the OPA, in my respectful submission, is reasonable and, quite frankly, within the larger scheme of the IMO's revenue requirement, which is in the neighbourhood of $152 million. $60,000 doesn't hit the materiality threshold, so in my respectful submission it's reasonable.

162

As to the $400,000 for implementation, if the OPA concurs that the RAM should go ahead, then the only evidence before you, quite frankly, is the evidence of the IESO that it will take $400,000 to do that. Again, not a significant amount of money, reasonable under the circumstances, and therefore, in my submission, appropriate for approval.

163

If I could turn to the third program in the ‑‑ sorry, the third project in the market evolution program that Mr. Limbrick described, that is, the market pricing initiatives that the IESO will be undertaking in 2005.

164

Mr. Limbrick gave a description of the program in yesterday's transcript at paragraph 1384, and he talked about it in terms of being pretty much a pure stakeholdering group and initiative. It's a bundle of issues. He described them as sort of tactical issues, identified by stakeholders, relating to market pricing, and trying to prioritize, you know, problems that remain in the market for pricing and coming up with solutions for them.

165

Mr. Limbrick made it clear that the $300,000 in respect of which approval is being requested in the revenue requirement is to look into what the solution is to be. I think the way he put it in paragraph 1031 yesterday was "to bring clarity to the issue that needs to be resolved." So the $300,000 is money, really, to look into, investigate and come up with solutions. It is not implementation money.

166

The question, I guess, then arises that when the IESO, in conjunction with stakeholders, looks at some of these market pricing issues and decides partway through 2005 that here is a solution that would work in this case, let's go and embark upon a solution, where does the money come from?

167

It's not possible to answer that question concretely where we stand today, but I think the evidence that was put before you from the panel yesterday indicates that if the IESO, in conjunction with stakeholders, decide to implement a particular solution for one of these market pricing issues, then the IESO might proceed in one of a number of ways.

168

The first way would be to try and find the money in another budget envelope, and that can be found in yesterday's transcript at 1032. This Board does approve an overall revenue requirement. It approves it on an aggregate basis in terms of most OM&A. And there is a variance account, so there is some flexibility on management to save in one area in order to spend in another.

169

A second possible approach to spending money to fund that kind of initiative would be to treat it as an intra‑year initiative in the context of the proposal that Mr. Campbell described to you yesterday; that is, if it's something that requires some sort of urgency, you know, if the money is small, it's worked within the budget, but if the money is large ‑ Mr. Campbell used $1 million as the threshold ‑ one would have to come back to the Board.

170

Of course, the third possibility is that the stakeholders and the IESO land upon a solution this year but determine that it's not urgent enough to require work in 2005, so it would form part of the 2006 application.

171

So those are the various alternatives. I can't say to you today which one of those will be chosen in the particular circumstance. It will depend very much upon which issue is addressed and what the resolution is.

172

In terms of the reasonableness of the amounts to investigate the solutions to these various market‑pricing issues, in my respectful submission, the $300,000 stands uncontroverted. There's no real challenge to that amount and is therefore reasonable under the circumstances.

173

So by way of summary, in terms of the remaining amounts of revenue requirement and expenditures that the IESO is asking this Board to approve in the section 19 application, in my submission the proposed $3.2 million for OM&A and $200,000 for capital expenditures on the market evolution program projects are appropriate, reasonable and prudent. I would request on behalf of the IESO that the Board approve those amounts and do so in its order.

174

If I could turn, then, from the requested approvals for revenue requirement and expenditures to the next issue, which is issue 9.1 on the issues list, the threshold issue.

175

In that issue, the Board posed two questions, and you've gotten, I guess, two answers today, not necessarily direct answers to the questions exactly as framed, but answers which are sort of designed to address the underlying issue, and then intervenors may well provide you with other answers tomorrow.

176

But I guess from where I sit, I see that there are essentially three options on the table in respect of the question posed by the Board.

177

The first option is to continue with the current regulatory review process of IESO market evolution program spending via the section 19 application route. To a certain degree, IESO is a uniquely situated regulated entity in Ontario, in as much as its statute requires it to come back to the Ontario Energy Board each year by a set date. Unlike some other utilities where they come back when they sort of want to come back or, if they wait too long, they may need a bit of prodding to come back, every year the IESO has to be before you.

178

I think one of the features of that statutory regime is that this Board knows that, once it makes its decision in February, March or April or whatever of one year, within about ten months, the IESO is going to be back before you again reporting on what has happened in the existing year and then giving you a plan.

179

So there's a frequency of regulatory review that is built into the existing process.

180

Mr. Campbell, I think in response to questions by some intervenors, and I think in response from a question by the Board, was asked, Well, are you asking ‑‑ what do you think of the current process? And Mr. Campbell essentially said he thinks it works well, and I'll give you three specific responses that he gave. In the transcript yesterday, at paragraph 317, he said: "We think the existing regulatory process is effective." At paragraph 324, he said: "The existing regulatory system works sufficiently well in the public interest." And at ‑‑ in 322, in talking about his proposal, he said: "The proposal isn't absolutely necessary, in our view, to achieve the right balance and regulatory oversight."

181

So, essentially, what Mr. Campbell said yesterday was the position that the IESO had taken from the time of the Issues Day through the settlement conference, which is, essentially, We don't really see the need to adopt a threshold because the current section 19 regulatory review process provides the opportunity for a robust or comprehensive review on a frequent basis, and you know when the IESO is going to come back because the statute tells you when you come back.

182

So, Mr. Campbell's evidence, as I would sort of summarize it, is that the system really isn't broken. It's a robust system, and there is not a public interest necessity to have an additional threshold.

183

But that, then, brings me to the second option, which is, if this Board determines that some additional threshold or some additional oversight mechanism is required, what should that mechanism be, in addition to the section 19 annual application?

184

And that's where the IESO proposal comes in, a proposal that found its, I guess, genesis in my communication to the Board on March 18th, and which Mr. Campbell explained in more detail yesterday in his evidence in‑chief and cross‑examination.

185

The second option which the IESO has crafted is designed to address the concern that the IESO perceived underpinned issue 9.1; that is, if the OEB thinks that the current section 19 application process does not provide sufficient regulatory oversight, what additional mechanism should be adopted? That's, sort of, the mind‑set that the IESO has brought to this issue.

186

There are two key features to the proposal as framed by the IESO. The first feature is ‑‑ relies heavily on the existing section 19 application. The section 19 fees application, which is done every year, would be seen as the primary forum in which to scrutinize planned market‑evolution project spending.

187

The second feature of the proposal described by Mr. Campbell was really to try and build a safeguard into that annual review process, and he called the safeguard a threshold. And that safeguard would surround the circumstance where there's some intra‑year project that the IESO may be required to begin work on prior to the next section 19 application. And he described the project threshold of $1 million as the mechanism that the Board could adopt.

188

These two key features of the proposal, I think, indicate that what the IESO has proposed ‑‑ if the Board considers an additional threshold to be necessary, what the IESO is proposing is really a refinement of the current process; that is, it essentially incorporates a trigger which would prompt a variation of the section 19 order that the Board had made for the particular test year, sort of the addition of a trigger mechanism.

189

In bringing this proposal before the Board, the IESO has tried to strike a balance. There are certain benefits to the proposal that it is putting forward.

190

First, it would ensure a comprehensive review of planned market‑evolution program spending, in the normal course, through the annual section 19 applications, and it would also provide a mechanism that ‑‑ you know, you just can't necessarily foresee what's going to come down the road, especially if you're asked to do something to implement a new government initiative, and therefore it incorporates, sort of, a materiality threshold of $1 million whereby if the project may require spending of that amount in the test year, one has to come back to the Board.

191

And Mr. Campbell, in paragraph 1168 of his evidence yesterday, stressed that this kind of proposal was really designed to strike a balance between the respective accountabilities of this Board and its duties under its statutes, the IESO board, as well as IESO management. So those are the benefits that Mr. Campbell saw from the process.

192

There are, however, some drawbacks to the proposal that the IESO has put forward. They were really identified by Mr. Warren through his cross‑examination yesterday. And the drawbacks are twofold. Mr. Warren cross‑examined to the point of indicating that, if you include this additional regulatory oversight mechanism, if you build something on top of the existing section 19 process, there's really the potential for adding regulatory burden and cost. And that was in paragraph 318 of the transcript yesterday.

193

And the other drawback, as identified by Mr. Warren, was that one risks having the regulator, the OEB, micro‑manage the IESO. And that was at paragraph 321. .

194

So this isn't a risk‑free proposal, which, I guess, sort of drives back to the primary question: Should there be a spending threshold of any sort added on to the existing section 19 application? You know, is there a need to go beyond option 1, which is the status quo?

195

MR. SOMMERVILLE:
Mr. Brown, where would the $1 million come from?

196

MR. DAVID M. BROWN:
Where would the $1 million come from? Well, I guess it would come from potentially two ‑‑ well, I guess potentially three sources. If one was talking simply something close to ‑‑ just slightly over $1 million, there might be some flexibility partway through the year to take money that had been budgeted for one part of the IESO's operations and, you know, assign it elsewhere. Things change during the year; perhaps you aren't going to spend as much. So you could do it within the existing revenue requirement. That would be option 1.

197

Second would be, if there's a surplus in the variance account, one could draw upon that surplus and use it to fund it.

198

The third case is that, if you can't do it within the envelope, and if there isn't money within the variance account, you've got to find the money somewhere. I suppose one could draw upon lines of credit which you heard the IESO had. Or, as part of coming back to the Board on, sort of, this variation of the section 19 order, one would ask for an alteration in the fee.

199

MR. SOMMERVILLE:
So, I mean, the first three options that you outlined basically talk about ‑‑ talk to elasticity in the projections. We saw on Issues Day there was a great deal of appetite for a buoyant variance account. The idea of, you know, a floating fund was not very attractive, and I think for good reason. And I think you addressed that in the settlement agreement.

200

The idea that you're going to find the money from some other programs is kind of, to some extent, a wish and a prayer.

201

MR. DAVID M. BROWN:
I'm sorry ‑‑ I beg your pardon?

202

MR. SOMMERVILLE:
A wish and a prayer. You're hoping that somewhere in the overall budget of the operation, you can drag $1 million, or slightly over $1 million, to cover this program.

203

So we're sort of left with the idea, I think, from a ‑‑ structurally, with the idea of rates, and it is the idea that we would then have some kind of retroactive levy to cover this new expenditure. I don't know how this would work, and I don't see how it fits into section 19.

204

MR. DAVID M. BROWN:
Well, if one was ‑‑ let's say something came up, a government initiative has to be implemented on an urgent basis, and the cost estimate is $2 million to implement it, or to do it and to get it up and running. That $2 million presumably would consist of two amounts: There would be some OM&A to, I guess, do some preliminary work, and then there may well be some capital expenditure to actually implement it.

205

To the extent that there's capital expenditure, you wouldn't necessarily have the same pressure on rates. But it's difficult, sitting here today, to know what the mix is going to be. So I suppose if there was this $1 million threshold that Mr. Campbell talked about, and a lot of it was going to be operational expense and there wasn't anything in the surplus account, then potentially one would be looking for a variation of the section 19 order, which would include a variation of the fee.

206

Now, I think you've seen from the history of the operations of the IESO, particularly since 2002, that the IESO has worked very, very hard to keep its fee at the same level, and there's been no change in the fee since 2002. And that's been a priority of management, and they have worked hard to achieve that end.

207

But in terms of the practical mechanics of it, that would be, you know, sort of one possible way of doing it. Of course, the other way of doing it is to have the initiative done. There would have to be some funding found for the initiative, but, you know, there is an ability to borrow and then to come back in the next year's fees case, and there may or may not be a revenue need to adjust the fee for the following year. And one would sort of do that in the normal course.

208

I think I can say on behalf of the IESO there is no strong appetite to change fees at all. That is really out of step with the management style of the IESO over the last four years.

209

MR. SOMMERVILLE:
Thank you.

210

MR. VLAHOS:
And it would not address any cash‑flow crunch, would it? You increase the rates on an annualized basis. It may not meet your expectations to recover the $1 million to use in the next three months. That's the other limitation to going through budget review or a rates case, if you like, mid‑year.

211

MR. DAVID M. BROWN:
Yes. Exactly.

212

MR. KAISER:
When you say that the capital expenditure wouldn't affect rates, is that because you're going to borrow the money?

213

MR. DAVID M. BROWN:
Well, you would probably ‑‑

214

MR. KAISER:
If you have to pay somebody $1 million for a piece of equipment or a piece of software, that's an expense.

215

MR. DAVID M. BROWN:
Yes, you would get the money through borrowing. But once I think the capital project comes in, I think at that point you would be able to collect part of what you borrowed through amortization and depreciation and that would then be rolled into rates in the next set rate.

216

MR. KAISER:
So the bank becomes the funder.

217

MR. DAVID M. BROWN:
The bank becomes the funder and you recover that in accordance with amortization policies.

218

MR. KAISER:
When Mr. Campbell was talking about your line of credit, it was some gargantuan amount, but ‑‑

219

MR. DAVID M. BROWN:
That's because there are two lines of credit.

220

MR. KAISER:
Could you just clarify that again, what the two are.

221

MR. DAVID M. BROWN:
There are two lines of credit. The first line of credit is one that's available to essentially assist in the cash flow of the actual operation ‑‑

222

MR. KAISER:
Right.

223

MR. DAVID M. BROWN:
‑‑ of the IMO in terms of its administrative costs and capital needs. It's purely the money to run the IESO.

224

The second and much larger line of credit essentially deals with the settlement function of the IESO. The IESO is settling large quantities of money on a daily basis as a result of market transactions, and to the extent that its obligations to pay out are not matched by what's coming in, you need a line of credit to bridge that. And that's where the larger line of credit comes in.

225

So that second line of credit has nothing to do with the actual administrative operations of the IESO. It's a simply a bridge in terms of its settlement obligations to the market.

226

MR. KAISER:
To what extent has it been your practice to draw down on the line of credit to fund new projects? Do you know?

227

MR. DAVID M. BROWN:
I don't, but I thought we had something in the evidence. I think Mr. Sherkey in one of his IR responses gave some information on the extent to which the letter of credits had been drawn upon. Mr. Rattray's trying to find it. If you'll just give us one second, please, sir.

228

MR. KAISER:
While you're looking for that, that presumably would require board approval, if you want to draw down on your line of credit, or not?

229

MR. DAVID M. BROWN:
I don't think it would ‑‑ it wouldn't require OEB approval.

230

MR. KAISER:
No, your board.

231

MR. DAVID M. BROWN:
I guess it would depend upon the amount. There would be discretionary spending amounts for various officers, and presumably if you went above your amount and you reached the top of the chain and you still need more, you may have to go to the board at that particular point in time.

232

Mr. Rattray's pointed out that the response to interrogatory 5.6 on page 4 of 5, a question was asked: "Has the IESO ever drawn down on the lines of credit?" "Yes." "How much?" Mr. Sherkey has said, "There are occasional draws on the corporate operating line of credit. In 2004, there were five draws averaging about $217,000 each. But as of January 24 of this year, the balance on the line of credit was nil."

233

In terms of what he calls the market default line of credit, that's the settlement line of credit, which is $100 million, "There are occasional draws on the market default lines of credit. In 2004, there were 11, averaging approximately $1.8 million per draw. As of January 24 of this year, the balance owing was $1.84 million. This draw was due to G.S.T. timing differences and will be repaid" ‑‑ well, three days later, "January 27th, when there's a refund from the government." So I think that gives you information there.

234

MR. VLAHOS:
Mr. Brown, I don't recall. What's the line of credit for the operational side as opposed to the market side?

235

MR. DAVID M. BROWN:
$20 million, Mr. Vlahos.

236

MR. VLAHOS:
Thank you.

237

MR. DAVID M. BROWN:
So summing up on this option number 2 that Mr. Campbell had put before you, as I say, it relies primarily on the continuation of the section 19 application review process, but also includes a regulatory review mechanism in the event that there are examinational circumstances that have to be dealt with on an urgent basis, which would involve a significant amount of money, that is, more than $1 million.

238

I think Mr. Warren, in his cross‑examination yesterday, used some colourful phrase, as he usually does, whether or not this proposal is a response to dogs barking, or something to that effect, and Mr. Campbell took issue with the phrase that was used.

239

But I do think it's clear from Mr. Campbell's evidence that, in terms of the IESO's preferred route, it would be to rely on a robust section 19 application review process and rely on IESO management discipline and cost ‑‑ cost discipline to manage these things through. But if the Board decides there should be more, then in terms of a regulatory review, then the option number 2 which he described and is in my March 18th letter is what we would commend to the Board for its consideration.

240

The third option, as I understand it, on this issue 9.1 is somehow linking a spending threshold on market evolution projects to whether or not the time for an OEB section 33 or 34 market rule review has expired.

241

In my argument now, I don't intend to really deal with it that much, in large part because I don't know what specific proposals intervenors may advance tomorrow before you. So I'll wait to hear what they have to say rather than trying to speculate what kind of concrete schemes they might be proposing.

242

At this point, I do simply want to recall the evidence that Mr. Campbell gave on the first day, at paragraph 1412 of his testimony, where he commented that there was no necessary relationship between market evolution program expenditure amounts and market rule development.

243

And I hope that that came through yesterday, particularly through the evidence of Mr. Limbrick and Mr. Kula, when they were going through the work that had been done on the day‑ahead market.

244

So the ‑‑ I guess the departure point that the IESO was coming at in terms of an additional regulatory mechanism, if the Board sees fit to have it, is not so much to focus on the market rule but really to look at spending, the timing of spending and the materiality of spending, in the context of a departure from the section 19 application, which would be the primary forum.

245

So those are my submissions with respect to issue 9.1.

246

MR. SOMMERVILLE:
Just a question, Mr. Brown. I think much of the discussion around these thresholds initiated with the question of the ‑‑ to what extent section 33 or 34 market rule review was duplicative of the section 19 expenditure review. And to use Mr. Campbell's phrase from his evidence yesterday, was the idea of the conflation of those two reviews.

247

In your mind, is the section 33 or 34 review duplicative, inherently duplicative, necessarily duplicative or possibly duplicative of the section 19 review?

248

MR. DAVID M. BROWN:
My own view, sir, is section 19 and sections 33 and 34 are addressing two different situations. Section 19 is the section under which each year you take a look at what the IESO is doing, how much it proposes to spend, the reasonableness of that and you give your imprimatur or refer it back with recommendations.

249

As I read sections 33 and 34, they're really addressed to quite a different thing. First, let me say this: I think during the some of the cross‑examinations yesterday, a phrase was used to the effect that sections 33 and 34 relate to Board approval of market rules. I think when one reads those sections, that's when one would appreciate that that's a complete misreading of those sections. The sections 33 and 34, I would say, essentially establish the OEB as a court of appeal. In the ordinary course, when a market rule is approved by the IESO board and published, the market rule then, you know, is effective from the time of publication and off you go.

250

However, 33 and 34 build in a safety valve. They establish you as a court of appeal, so to speak. And either on your own motion or at the request of an interested party, you can, within very defined time frames, review a market rule that has been published. .

251

But, as I read both sections, when you are actually embarking upon that review process, the statute is asking you to look at the market rule from a very specific perspective. And perhaps ‑‑ I don't know whether you have in front of you, sir, the Electricity Act. If we could turn to section 33(9).

252

MR. SOMMERVILLE:
We read little else, Mr. Brown.

253

MR. DAVID M. BROWN:
I think subsection 9 of section 33 really establishes the perspective that the OEB should take when looking at a market rule. And, as I read it, you're really asked to look at it in two ways.

254

First of all, is the rule inconsistent with the purposes of the Electricity Act? So that's the first question you ask.

255

Second question you ask is, Well, does the market rule unjustly discriminate against or is in favour of a market participant or a class of market participants?

256

Those are the questions that you ask. And if you decide the rule is, let's say, inconsistent with the purposes of the Act, then you can revoke it or refer it back. But that's, in my submission, quite a different exercise than considering the cost consequences or the rate implications of a particular market rule.

257

And they actually set, I would say, a fairly high ‑ what would one call it? ‑ a standard for appellate review, I guess, as a litigator, is what I would call it. You know, when something comes before you under section 33 or 34, you don't look at it fresh, from top to bottom, you know, left to right. You're looking for some very specific things. And, unless you find those things, an inconsistency with the purpose of the Act or some sort of unjust discrimination, then you aren't concerned with other aspects of the content of the market rules. The legislature isn't asking you to look at anything more.

258

So I do see that as a qualitatively different process than what you do under section 19, which, I guess, in the context of general, you know, utility regulation, as a utility is coming before you with a plan to do something and the plan will involve some expenditures and capital expenditures and you have to assess, in general terms, Is this something that makes sense for the utility to do? And are they proposing a reasonable budget to do it? That's sort of the standard stuff you would do with Union and Enbridge, and that sort of thing. So that would be the spending and the rate consequences I see as the province of section 19.

259

Sections 33 and 34, you've got quite a highly‑refined appellate review jurisdiction that the legislature has asked you to do.

260

MR. KAISER:
In other words, if somebody ‑‑ if the DAM had been approved by the Board under section 19, and later somebody came along under 33 and 34 and said, It costs too much, you'd say, That's not an issue at this time. It's already been approved as to its cost implications. We followed those guidelines; we brought it in at budget. Now your test, Board, is a much narrower one.

261

MR. DAVID M. BROWN:
That's correct. They could not, under section 33 or 34, say that. They could in the next section 19 application by the IESO, sort of, scream bloody murder, you know, What were you doing? But in 33 and 34, no. I think what they could come to you and say is, This rule is not consistent with the purposes of the Act, or this rule unjustly discriminates. Those are the two complaints that they can bring before you under 33 and 34.

262

MR. KAISER:
Of course, that might even ‑‑ make even a stronger argument for these thresholds. As Mr. Sommerville points out, we started down this path with the barking dog saying, You know, we can't let the horse get out of the barn because we won't get a real crack at it until 33 and 34. Now we're saying, Well, you may not even get a crack at it there in any event; your next crack is your next section 19. And they're saying, Well, you know, we want to put limits on what these guys can do from one 19 to the next.

263

MR. DAVID M. BROWN:
Well, I would have two responses to that, sir. The first is, coming back to section 19 itself, I submit it's supposed to be the primary forum in which one looks at these projects, and unlike most utilities, it happens every year. It's got to happen every year.

264

And not only must it happen every year, before the IESO can even get to the OEB, it's got to effectively get sign‑off from the Minister. So its ‑‑ the Minister ‑‑ the way the Minister looks at it isn't necessarily going to be the same way that you look at it. But in terms of what the IESO is doing, whether it's consistent with government policy, that's going to be looked at before it comes to you.

265

So I think one can't lose sight of the frequency and the comprehensiveness that a section 19 application can bring.

266

The second response I would make, sir, to your comment is, on what basis does one establish a threshold now? That is to say, what has the management of the IESO done wrong that merits the imposition of a threshold beyond what section 19 applies?

267

You heard from Mr. Limbrick, I think yesterday, talking a lot about the cost discipline that is built into the IESO capital management and MEP projects. And so my question to intervenors who might say, Well, we need thresholds, would be, Where's the mischief? Where's the big problem in the last year or two that you say has to be addressed by adding this layer of threshold?

268

And, indeed, if one looks at, you know, the past history, especially last year on the issue of the DAM, where the IESO was planning to spend and got approval to spend $27 million in capital expenditure, none of that was spent, because what happened? The control mechanisms within the IESO worked. That is to say that the technical panel asked the board of directors to revisit the way in which DAM was ‑‑ or the direction in which DAM was going. The board of directors agreed and tasked management with reassessing the objectives.

269

And that was the actual way that the IESO ran itself last year, which, in my submission, shows great credibility in terms of the cost‑control processes that are built into the IESO.

270

So, against that factual background, my question would be: Where's the mischief requiring you to layer on another regulatory mechanism?

271

Most of the submissions, I expect, that will be given you tomorrow I will probably characterize in my reply as purely theoretical or speculative. The IESO is not a regulated entity that has gone off on the last few years half‑cocked and spent millions in excess of its approved revenue requirements or expenditures. Quite the contrary. By being able to keep its fee fixed since 2002, I think the evidence before you is the management of this company knows what it's doing, and takes cost discipline real seriously.

272

So where is the need ‑‑ and you've had a chance over the last two days to see the senior management team of the IESO, save for Mr. Gould, the chief executive officer, but you've seen the senior VPs all before you. You've had an opportunity to hear them, assess their credibility. And it's my submission that their evidence indicates they know what they're doing, that they're extremely sensitive to the issues of costs.

273

And one of the reasons they're extremely sensitive to it is that stakeholdering and consultation with market participants and interested parties permeates the way they do business. They don't work in an ivory tower. They are in front of their stakeholders all the time, and they hear good things and not so good things from their stakeholders, who are certainly not wall flowers. They're more than prepared to say what's on their mind at any point of time.

274

They have to report to their own board of directors, but, more importantly, they have to face you every year. They aren't a utility who can say, Well, we got our rates approved four years ago, and we aren't going to come back to you until we, sort of, see as fit. They've got to be back here every year.

275

I think that statutory section 19 discipline is something that the IESO management has taken to heart.

276

So my main response to, Is there a need for a threshold, is, What has management done wrong that merits a departure from section 19?

277

You know, if something happens over the next year or two and there's a big fiasco and they go off and spend a lot of money which wasn't authorized, well, then, perhaps there's a real problem that a threshold might have to address. But that's not the company that you have before you now, and that's certainly not the plan for 2005 that's before you.

278

MR. KAISER:
Well, it may be all conjecture, but I suspect the fact that there was a big expenditure for the day‑ahead market, that it was pulled on the eve of the rate case, barking dogs may have thought, Well, the minute the rate case is over, it will come back. We did have a bit of an unusual circumstance as the rate case unfolded ‑‑ not the rate case, the section 19 application.

279

MR. DAVID M. BROWN:
I would say, sir, that the ‑‑ and I'm not going to speculate as to what was in the minds of each member of the board of directors of the IESO. But my understanding of matters ‑‑ of what really drove that process wasn't the eve of the rate case. It was the introduction of the first reading of Bill 100 in June. I think that was really the event that had people step back and say, Well, are we going to have the same structure of a power market that Bill 35 contemplated in 1998, or are we going down a fundamentally different route.

280

I think it was in the light of the introduction of Bill 100 that a number of stakeholders who had signed on to the day‑ahead market straw man began to reassess things and say, Well, do we really need a day‑ahead market in the form that we've agreed upon or can we do it a different way.

281

So it was in light of that and, you know, a number of the parties who had second thoughts or parties who had representation on the IESO stakeholder board of directors, you know, in light of that, I think it was quite prudent for the IESO board of directors to say, Given Bill 100, let's not proceed blindly; let's reassess what the objectives of the day‑ahead mechanism should be in light of the new structure of the market, look into it. There are problems still there, but what's the best way of achieving them.

282

I think that shows prudent management and governance of the IESO and is a plus ‑‑ it's a mark in the plus ledger for the IESO, certainly not a mark in the ledger for the need for a threshold.

283

MR. KAISER:
Was that the case, that the rethinking, if you will, on the day‑ahead market by the board was driven by stakeholder concern?

284

MR. DAVID M. BROWN:
Yes, there isn't much by way of evidence before you, but certainly the technical panel, which considered the draft market rules for the day‑ahead market in November, I think, of 2004, has stakeholders on it. It's a stakeholder‑based organization, and certainly there was strong concern expressed there.

285

I think Mr. Rodger's client, AMPCO, was one of the one of the ones expressing significant concern about the design that had been sort of agreed upon in May, whether you still needed that design. And the board of directors of the IESO was a stakeholder board for the December meeting.

286

So it's my understanding, sir, that it really was people rethinking how do we go forward in light of Bill 100 that prompted that view, and the large part of it was stakeholder‑driven.

287

In that respect, the IESO is a rather unusual regulated entity in as much as at one point it had a stakeholder board. But even with the new board, you still have a number of stakeholder bodies within the IESO, the technical panel, which has responsibility for the market rules being one of them. Under the governance and structure bylaw, it has a stakeholder composition.

288

I think that's ‑‑ looking at it perhaps from the ‑‑ from a regulator's perspective, one is always concerned: Are there sufficient safety valves or ‑ how should one put it? ‑ are there sufficient second sets of eyes built into the process that can take a look at proposed spending along the way, or can a lot of spending happen before one gets back to the regulator.

289

I think one of the unique characteristics of the IESO is that when you've got a body like the technical panel that reviews, considers and recommends market rule changes, it's got stakeholders on it, so you've got many sets of eyes who are looking at things and expressing their views and those go up to the board of directors.

290

And you don't find that kind of stakeholder institution built into a lot of regulated entities, which I think is, you know, an additional corporate‑governance factor which points in the direction of no real need for an additional regulatory threshold. You've got a number of sets of eyes built into the process before market rule can even be approved.

291

MR. KAISER:
Do we summarize your position on this whole threshold thing as, We don't think it's necessary, but if it satisfies some concerns, it's not going to kill us?

292

MR. DAVID M. BROWN:
I would put it slightly differently. Don't think it's necessary; prefer not to have it. But if the Board, based on the evidence before it, in the exercise of its discretion, thinks that some additional regulatory mechanism is appropriate in the circumstances, then we would ask you to go with what I've described as option 2.

293

MR. KAISER:
I take it part of that is that the limit, the $1 million limit, for the new projects is sufficiently high that it's not going to micro‑manage you.

294

MR. DAVID M. BROWN:
I think that was part of the thinking behind it, yeah. That is a reasonable materiality limit for the company.

295

Those are my ‑‑ Mr. Rattray has helpfully drawn to my attention that with respect, sir, to the process and how the Board decision in December of 2004 was informed, we actually do have evidence in the interrogatories explaining that, and I'll just give you the reference.

296

Interrogatory 7.34 describes that process, and in addition, Exhibit D, attachment 25, speaks to that in some detail, because ‑‑ actually at attachment 25 there are the draft minutes of the IMO technical panel meeting for November 30th and December 1st of last year. They indicate who was there, and that is really the meeting that drove the decision by the IESO board to have management go back and look at things through new eyes.

297

So those are my submissions on issue 9.1. That, then, brings me to issue 4.1, which is the IESO stakeholder consultation. I think as a result of the initial or the discussion we had at the beginning of today, I'm going to sort of abbreviate them.

298

You've heard from the evidence from both Mr. Cowbourne and Mr. Campbell that the IESO does a lot of stakeholdering, and, as Mr. Campbell put it, stakeholdering is just part of the normal course of doing business. That was in paragraph 790 of yesterday's transcript.

299

We have filed in the evidence before you extensive documentation about the current IESO stakeholdering process. There's a formal manual that talks about the process. We've got the market rule amendment process. Those are attachments 8 and 9 in Exhibit D. Interrogatory 9.6 describes in detail what stakeholder processes the IESO has used over the years, IR 3.1 describes the stakeholdering process for developing and implementing market enhancements, and IR 3.2 specifically details stakeholder consultation processes that have been used for the DAM and the RAM market evolution initiatives; IR 4.6 describes how the IESO measures stakeholder effectiveness.

300

So there's a large body of evidence before you about the stakeholdering process that the IESO has engaged in over the years, and I think from that evidence the Board can conclude several things.

301

First, the IESO takes stakeholdering very seriously; secondly, it uses stakeholdering to obtain advice from stakeholders on a wide range of issues, certainly issues that will have a material impact on market participants. It annually evaluates the effectiveness of stakeholdering and at the end of the day it's comprehensive and robust. I dare say that amongst regulated entities, the IESO probably would be towards the front of the pack in terms of comprehensiveness of the stakeholdering processes that it uses.

302

Can stakeholdering be improved? Of course it can always be improved, and you heard extensive evidence from Mr. Campbell about the stakeholdering review process that the IESO is now engaged in. The retention of Mr. David Watts, an independent consultant, he's prepared a working paper which, when one reads it, essentially asks any question or makes available any question for comment with respect to how should stakeholdering be worked. Mr. Watts is now in the process of getting feedback from stakeholders. He will then produce a report. Management will comment on that report and their comments will be posted publicly. Stakeholders will comment on that report and all of that information will go to the IESO board of directors and they will decide what stakeholder ‑‑ what changes should be made to the stakeholdering process.

303

In my respectful submission, that's a very comprehensive, very open, very transparent review process that has been undertaken, which then leads to the question: What, if anything, should this Board do or say in this proceeding on the IESO stakeholdering process?

304

I've already submitted to you that, given that stakeholders haven't commented yet to Mr. Watts, management hasn't commented and the IESO board of directors hasn't considered the matter, that this Board should not make any formal order.

305

However, I certainly think it's appropriate in your decision to encourage stakeholders to participate fully in that review process that Mr. Watts is facilitating, and also that Board Staff should participate in that process, so that Mr. Watts has the benefit of the perspective of the OEB, through its staff, in that process.

306

I think those comments ‑‑ and certainly I think this Board can also express a view of certain matters that it thinks Mr. Watts should take into account as part of the process.

307

So those are the sorts of things that I think, you know, could find a place in the decision that you make.

308

MR. VLAHOS:
Mr. Brown, not a big point, but the comments by the management team, by the IESO management team, would they be the same deadline as any other party, or they'll have an opportunity to review the comments by others before they comment? Do you know?

309

MR. DAVID M. BROWN:
My recollection is that Mr. Watts will prepare a report; IESO management will make comments on it, post those comments, and then stakeholders will have been opportunity to comment on Mr. Watts' report and to comment on IESO management comments. And then those two sets of comments, management comments and stakeholder comments, together with the report, will be placed before the IESO board of directors.

310

MR. VLAHOS:
All right. Thank you.

311

MR. KAISER:
Mr. Brown, you don't have to answer this now, but consider whether your client would be prepared to give an undertaking not to implement any new stakeholdering plan until it had come back to the Board.

312

MR. DAVID M. BROWN:
I would have to get instructions on that.

313

MR. KAISER:
I understand.

314

MR. DAVID M. BROWN:
And I will get instructions on that overnight.

315

MR. SOMMERVILLE:
Mr. Brown, what importance do you place on the advent of section 13.2 for this subject matter as an expenditure approval issue? 13.2 is the section that requires the IESO to establish one or more processes for stakeholder engagement.

316

MR. DAVID M. BROWN:
In my view, Mr. Sommerville, I think what section 13.2 does is that it charges the IESO, by statute, to put in place consultation processes by which to seek advice and recommendations from a whole bunch of different people.

317

The way I would read it is that it is the responsibility of the IESO board of directors to put such processes in place. In terms of the costs of whatever process the IESO board of directors puts in place, I think it's part of the section 19 annual application, this Board can review the amounts to determine whether, you know, you're spending too much, too little or it's just right. But I would see it as a prudency of cost expenditure kind of review under section 19.

318

One then perhaps gets into a potentially grey area and potentially this Board could take a look at the stakeholdering activities that the IESO board decides to implement under section 13.2 and the costs associated with it. And if it thinks that, you know, too much money is being spent, for example, I think it would be open to this Board to make a recommendation under section 19.2 to the IESO board of directors, you know, to reconsider whether or not it's spending the appropriate amount of money on stakeholdering.

319

And the IESO board can always come back to this Board and say, Thank you very much for the recommendation, but we think we need to spend more money because of the importance of stakeholdering, and here are the reasons why.

320

So under section 19, I mean, inevitably this Board is going to take a look at what the IESO is doing by way of stakeholdering. But in my submission, the focus of this Board would be on the cost prudency of doing it.

321

Now, there is sort of a grey area. I mean, if the IESO, for example, was to decide, We aren't going to do any stakeholdering, under section 19 you might say, Well, why aren't you spending money, because the statute says you should be spending money to do some stakeholdering. But that's just not this case.

322

MR. SOMMERVILLE:
From an analytical point of view, one can look at the budget approval or expenditures or revenue requirement approval as drawing ‑‑ falling under those categories of statutory obligations that the corporation has. You know, you take the statutory obligations of the IESO, including 13.2, and you structure the expenditure and revenue requirements pursuant to those obligations.

323

Theoretically, things that fall outside of that need to be explained as to why there ought to be expenditures related. That's kind of where I was going.

324

MR. DAVID M. BROWN:
Absolutely. Absolutely. So I mean, as part of your section 19 review, you can say, Well, where is the line item for what you should be doing under 13.2; explain to us what you're doing and whether you're getting a good bang for your buck, kind of thing. Just as one would turn to section 32, which is the rule‑making function and say, Yes, that's an activity and so...

325

But I will get instructions, sir, on the undertaking that you posed.

326

In terms, then, of the last issue that I wish to address in my final argument, that is, issue 6.1, which is the comparability of IESO costs with those of other system operators.

327

You've heard I think from the intervenors here, and you've certainly seen from the evidence, that there's been great interest in this issue by both the IESO and the intervenors over the last number of rate cases, over the past few years, and that the IESO was taking some initial steps to moving towards doing certain comparative reviews. But the problem one always bumped up against is one was having to use publicly available information and that wasn't of the best quality to allow an appropriate comparison.

328

Mr. Sherkey, in his evidence, advised this Board that 2004 was really a bit of a turnaround year, because for the first time, the other comparators against whom the IESO measures itself ‑ that is, the American ISOs, in large part ‑ agreed to come to the table, agreed to come to the table and agreed to a joint cost‑comparison study and worked on a framework and began to exchange information.

329

That process was, I guess, ratcheted up in terms of degree of seriousness when the ‑‑ when FERC, in September, initiated its notice of inquiry procedure into a uniform systems of accounts and other matters in respect of ISOs and RTOs.

330

And you've seen in the evidence before you that the Council of ISOs, of which IESO is a member, filed two comments with FERC as part of that process, one in November ‑ Exhibit D, attached 37 ‑ and one more recently in March, this month ‑ Exhibit G, tab, 6, schedule 1. And that March filing contained a very extensive appendix A, which was the uniform system of accounts straw man proposal that the Council of ISOs was proposing to FERC.

331

So there has been much work over 2004, since the last fees case before you, to move this issue of cost comparison along. And as Mr. Sherkey indicated in his evidence, the IESO has been one of the initiators and drivers of that process within the IESO community.

332

So my bottom line is that this is a good news story. Things are moving faster and certainly in a more comprehensive way than they had in past years.

333

In the cross‑examination by intervenors of panel number 1 on this issue, there seemed to be an expression of frustration to the effect, Why do we have to wait for FERC to do something in order for us to get some sort of comparative cost analysis together?

334

And I guess I have ‑‑ well, I'll see what the intervenors have to say and may make further submissions in reply, but my comments at this point are really twofold.

335

The first is if you're going to do something, do it right. And Mr. Sherkey, I think, was quite forceful in his evidence in that if you're really going to have an apples‑to‑apples comparison, you've got to get all the comparators on side. Be prepared to not only agree to a common framework, but also share data. And the ‑‑ and that is now happening with, I think, six or seven or eight parties in this cost‑comparison agreement.

336

And there's really not much point in spending money to do something if you aren't going to get meaningful data and therefore a meaningful ability to compare things at the end of the process.

337

The second answer I have is that the simple fact of life that most of the comparators or comparative organizations against whom the IESO would compare itself are located south of the border. That's just the way things are. FERC has jurisdiction over them and, as you can see from the notice of inquiry, FERC is beginning to push them towards coming up with the uniform system of accounts.

338

In my submission, there is no reason to expect that the FERC process will take years, as is suggested by some of the intervenors. There were comments about, Well, changes in chairmanship, and all those sort of politics that surround a regulator. But I think if one looks realistically at what's happening south of the border, ISOs and RTOs are assuming a more important role in the coordination of transmission and the marketing of power down south. And certainly with MISO going live tomorrow, an ISO or an RTO that is four times the size of Ontario, I think it is only reasonable to expect that FERC is going to pay increasing attention to these entities, rather than to sweep them off their radar screen.

339

These are relatively new organizations playing an enhanced and increasingly important role in the wholesale electricity landscape south of the border and therefore will draw FERC's attention.

340

So although we don't have a result from FERC as of yet, in my respectful submission, the wait is well worth the result. As Mr. Sherkey indicated, once FERC has approved a uniform system of accounts, then the data can be put into that, and it's the intention of the parties to this cost‑comparison agreement to come up with a report and to make that report public. And the evidence for that, I think, was in the last recital of the cost‑comparison agreement.

341

Once that report goes public, then I think for the purposes of this Board, it will have two significant effects: First, it will provide you with a meaningful benchmark against which to compare IESO costs with the costs of other organizations and therefore examine the efficiencies and the prudency of expenditures of the IESO.

342

And of course, the second implication of that is that, since you will be reviewing costs with the benefit of this benchmark, it will have potentially rate implications. So that report and the data that fall from it will be, in my submission, a useful tool for this Board. And certainly you heard from Mr. Sherkey the IESO management is regarding it as a very useful tool for its own purposes.

343

So it's well worth the wait and the IESO will continue to, you know, take the initiative in that process.

344

So, in my submission, the most prudent course is to ‑‑ in respect of this issue is to await the results of the FERC's process; to express this Board's expectation that, upon the publication of the report, that the IESO will file the report with this Board and share it with intervenors; and then address the implications of the report in the next section 19 application before this Board.

345

So that, Mr. Chair, Members of the Panel, are my submissions on the issues that remain on the issues list. And then I will provide you with my reply submissions after the intervenors do theirs tomorrow.

346

MR. KAISER:
Thank you, Mr. Brown.

347

Mr. Lyle, do you have anything?

348

MR. LYLE:
Mr. Chair, I will be making submissions tomorrow morning.

349

MR. VLAHOS:
Mr. Brown, just on the last point, and I'm picking your mind on this one, or my ignorance will come through. The ISOs in the U.S., in terms of their FERC, do they have the same rate‑making relationship as this Board with our Ontario IESO? Do you know? Is it similar or same mandate and same practices?

350

MR. DAVID M. BROWN:
My understanding is that FERC has jurisdiction with respect to governance issues. FERC has jurisdiction with respect to the tariffs that the ISOs can charge their transmission customers.

351

The third point, whether FERC actually reviews the budgets of the ISOs, that I will undertake to get an answer for you by tomorrow on. I just don't know. I can guess, but I don't know. So I'll get you the answer.

352

MR. VLAHOS:
All right. Thank you very much.

353

MR. KAISER:
Thank you, Mr. Brown, Mr. Lyle. We'll come back at 9:30 tomorrow, is it?

354

MR. LYLE:
I believe so, Mr. Chair.

355

MR. DAVID M. BROWN:
Thank you, sir.

356

‑‑‑ Whereupon the hearing adjourned at 3.45 p.m.

