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14

‑‑‑ Upon commencing at 9:29 a.m.

15

MR. KAISER:
Please be seated.

16

PRELIMINARY MATTERS:


17

MR. DAVID M. BROWN:
Mr. Chair, I have two preliminary matters before my friends begin their closing argument.

18

MR. KAISER:
Thank you, Mr. Brown.

19

MR. DAVID M. BROWN:
They arise from questions that the panel asked yesterday.

20

Right towards the end of the day, paragraph 249 of the transcript, Mr. Vlahos asked whether or not FERC approved the ISO budgets down in the States.

21

The information I've been able to obtain is that, on a regular basis, the ISOs file their open access tariffs with FERC. Part of that open access tariff filing includes a filing for the ISO's revenue requirements. It's usually a schedule to its open access tariff. I gather in New York it's rate schedule 1; in California, it's rate schedule 8. But in any event, part of the tariff filing includes the revenue requirement.

22

The information I have is that the revenue requirement is really calculated on a formulaic basis, that is, the resulting rate is formulated on, sort of, a formulaic basis; that is, you simply take the proposed revenue requirement, divide it by energy consumption, and there's the rate and that goes into the tariff.

23

That rate schedule filing is part of the obligations on the ISOs under section 205 of the Federal Power Act. Now, evidently, under section 206 of the Federal Power Act, it is open to a customer to challenge the tariff filing that the ISO has made, including the revenue requirement that it's requested as part of the tariff. But the burden of proof lies on the challenger in that respect, it doesn't lie on the ISO to justify initially its revenue requirement request.

24

I'm told that, apparently, such challenges by customers are not a frequent occurrence, and the reason it appears they're not a frequent occurrence is that the process for developing the ISO's annual budget, although it varies from ISO to ISO, does share a common characteristic of being very open and transparent, and usually involves stakeholder input as well as, of course, a decision by the Board.

25

And FERC seems to have taken the position that, given the transparent process by which the ISO comes up with its budget for the year and then that's the basis of its filing, that there isn't as much need to review the actual budget filed by the ISO as part of its tariff filing. Most of that review takes place in the process of putting the budget together.

26

So I gather that, in very general terms, Mr. Vlahos, is the process that's used south of the border with one exception, and that ERCOT, which is not subject to FERC jurisdiction, but the other ISOs are.

27

MR. VLAHOS:
Thank you, Mr. Brown.

28

MR. DAVID M. BROWN:
Mr. Chair, the second preliminary matter I wanted to address was a question you posed to me in paragraph 311 of the transcript, and that was to ask the IESO to consider whether it would be prepared to give an undertaking not to implement any stakeholdering plan until it had come back to the Board.

29

I have sought instructions on that point, and the IESO can't give the undertaking, at least in the form requested by you, sir, yesterday, and I wanted to explain the reasons for that and what the IESO believes that it can provide to the Board.

30

First, simply as a matter of timing, it would be very difficult to give any undertaking at this point, because I think, as you've heard from the evidence, the permanent IESO board is not in place. They're simply a transitional board now and the company is awaiting ministerial approval to put in a new, independent board. Therefore, it wouldn't be possible to bind that board in their absence. It's that new board that's going to have to consider the advice it gets from the review process and decide what to do with respect to the stakeholdering process.

31

Now, certainly the IESO, in this proceeding, is more than prepared to give an undertaking that, when its board of directors ultimately considers the input from the review process and decides upon a stakeholdering plan on a go‑forward basis, at that point in time, the IESO would report to this Board and to all intervenors what the board's decision has ‑‑ what the IESO board's decision has been and what it is planning to do.

32

One of the ‑‑ there are two primary reasons, sir, why, in addition to those, that the IESO cannot give the undertaking as requested, and the first really concerns the issue of costs and the evidence that is before you.

33

The evidence, I would submit, indicates that the management of the IESO takes financial management and financial discipline very seriously. As I submitted to you yesterday, the IESO's rate has remained unchanged over the course of four years, which, in my submission, is a reflection of the prudent management by the IESO board and its management.

34

There, therefore, is no basis, I would submit, on the evidence to essentially ask the IESO not to undertake a particular activity in the absence of some sort of suggestion that something untoward would happen in terms of financial spending in respect of that activity.

35

As I indicated to you yesterday, we simply don't know today what the IESO board is going to adopt as a result of the stakeholdering process, but there's no financial evidence to suggest that this Board should intrude to, you know, a level of saying to the IESO board, Well, you can make a decision, but don't spend any money once you've made that decision because we want to look at it first.

36

Now, as a practical matter, given the time line that's going to be involved in this, I think you heard from the first panel that, you know, it's likely that May/June is still the target for trying to complete the review process. That may slip a bit, and then the board of directors of the IESO, if it's in place, will consider it. So we're effectively looking at, I would say, the summer of this year when that decision will be made by the IESO board.

37

Within a few months after, the company is back before this Board under a section 19 application in any event, and in the course of that application, we'll certainly explain what decision has been made with respect to stakeholdering, and also describe, to the extent possible, any cost consequences that may be associated with that decision.

38

It's not possible today to speculate as to what those cost consequences might be. I think you saw from the working paper of Mr. Watts that one of the models that he threw out for discussion was that there might be some sort of centralized coordination of a stakeholdering unit, but then, sort of, the day‑to‑day stakeholdering activity would still be done by the line function, but you'd have some coordinating unit.

39

If, at the end of the process, you do have, in effect, a new business unit being put in place by the IESO, then there will be direct costs associated with that business unit. And presumably, just as the updated evidence in the business plan in this case has broken down the revenue requirement by business unit, a centralized coordination stakeholdering unit would be a new business unit. You would still perhaps be left with a situation where there were some direct costs that could be attributed to that unit, but then you have the day‑to‑day dealing with stakeholderings that all the units do, and you've heard the evidence that the IESO doesn't track it.

40

Of course, Mr. Watts might not recommend that, and may recommend, sort of, a continuation of the current structure where it's the line units that do all of the stakeholdering and therefore there are ‑‑ there are very few direct costs attributable to the stakeholdering, and there's no system of accounts in place right now in the IESO to track that separately. And, indeed, you heard from Mr. Sherkey that the proposal that the Council of ISOs has put forward to FERC is not to create a separate cost basket of that sort.

41

In any event, all of that information, which way the IESO board has decided to go and what the cost implications could be, would be back before you this fall for your consideration and review.

42

The second reason why the IESO can't give the undertaking as requested really relates to the IESO's understanding and perception of the obligation that's imposed upon it by the Electricity Act, in particular section 13.2 of the Act. The language of section 13.2 is mandatory. The ISO shall establish processes to consult with interested parties and to obtain advice.

43

And it's the submission of the IESO that that's a clear charge by the legislature to the IESO, and in particular the IESO board, to consider what is appropriate and to put it in place.

44

To give the undertaking requested would, in my submission, essentially amend the language of section 13.2, so that it would effectively read, you know, subject to the IESO obtaining specific approval from the OEB, the IESO shall establish consultating processes to seek advice. And that's not the statutory regime that's been put in place.

45

And so it would be my submission, on behalf of the IESO, that the legislature has charged the IESO board to make the decision about the appropriate, stakeholdering processes. That's what the Act contemplates. Let's let the Act work. The board is going to ‑‑ IESO board is going to be making a decision on that over the course of this year, and then it will report what it's done, as well, the cost consequences, to this Board, come the 2006 fees case. And the Board can take a look at the costs consequences.

46

So I wanted to give you some rationale, Mr. Chair, for the reason why the IESO can't give the undertaking requested. However, as I said, it certainly will undertake to report to this Board, and to intervenors, the plan that the IESO board does establish, and also undertake in its 2006 fees case to file evidence explaining what has been done, and also explaining what, if any, cost consequences flow from that decision.

47

MR. KAISER:
Thank you, Mr. Brown. Just so I have your position clear, is it your view that this Board has no jurisdiction, in light of 13.2, to review your stakeholdering activities?

48

MR. DAVID M. BROWN:
The way I would frame it is that section 13.2 requires the IESO board to determine how stakeholdering should be done: What mechanisms should be put in place? How do you get advice from the interested parties listed in the statute? That's the obligation on the IESO board.

49

This Board, under a section 19 application, has the authority to look at the revenue requirement of the IESO. And, in the course of that, as Mr. Campbell stated, you can look at the cost consequences, or the revenue that's being asked to fund particular activities of the IESO, including a stakeholdering activity.

50

But this Board's jurisdiction is a cost review rate‑making jurisdiction. It is not, in my respectful submission, a jurisdiction to establish what the process should be. That, in my submission, section 13.2 says, the IESO does.

51

MR. KAISER:
Now, given that, and given that there is no cost information, I take it, it follows that, in your view, at least, there's nothing for us to say about stakeholdering?

52

MR. DAVID M. BROWN:
Well, I gave you my submissions yesterday about what you can say ‑‑ what we would submit you can say about stakeholdering, that is to encourage people to participate in the process.

53

But there is no separate line item as to costs associated with stakeholdering before this Board. However, you do have evidence on the revenue requirement, and the projected costs for 2005 broken down by business unit, and you have heard from the panel that stakeholdering takes place within most of the business units.

54

So within the revenue requirement that is before you, there is the cost of stakeholdering. And the result of the revenue requirement for which approval is being requested is that there will be no rate change.

55

So there is that aggregated, you know, level of evidence before you, from which you can infer that the stakeholdering activities that the IESO is planning to conduct for 2005 will be done within the requested revenue requirement, and there's no proposal to change a fee. But I agree, there is no separate line item.

56

MR. KAISER:
In fact, that's not quite correct, because on page 34 of your revised evidence, there's the famous $100,000 for stakeholdering for MEP.

57

Why is it that you can't break out the stakeholdering costs?

58

MR. DAVID M. BROWN:
Well, it's a matter ‑‑ as I understand it, Mr. Kaiser, every line unit does stakeholdering. If you go to a ‑‑ let's take market operations. If you go to a meeting with your customers, part of that is stakeholdering, but part of it is also trying to figure out a solution to a particular market‑operations problem.

59

And the same with the other business units. Contact with customers, contact with market participants, is simply part of the day‑to‑day activities of most people at the IESO. Those are not separately tracked. They're just integrally woven into the way they carry on business.

60

So the way, as I understand it, costs are tracked ‑‑ they're sort of tracked by the business unit, and the projects that they work on, but since everything you do is necessarily going to have to involve talking with clients, there's no separate line item for that.

61

And I can't go much more than that. The only other thing I can point you to is that there seems to be a common view amongst IESO's that separately tracking stakeholder costs is not an appropriate way to proceed, because it's not part of the ‑‑ it's not a separate cost basket. And I would surmise that that's probably the case because they all, basically, do the same thing. They have to interface with their market participants every hour of the day, and it's just not the way that one tracks those sorts of costs. One is focused more on tracking costs associated with problems you're trying to solve, or the business services that you're providing, rather than with particular conversations you had with customers in the course of providing that business service.

62

MR. KAISER:
Thank you, Mr. Brown.

63

Mr. Lyle, we have some pre‑filed arguments ‑‑ or some arguments, I guess, that parties just want us to read into the record. Can we just file them?

64

MR. KAISER:
I would have no concern with that, Mr. Chair, and I believe ‑‑

65

MR. KAISER:
Has Mr. Brown seen them?

66

MR. DAVID M. BROWN:
Absolutely, and if you ‑‑

67

MR. KAISER:
Is that acceptable to you, sir?

68

MR. DAVID M. BROWN:
Absolutely, sir.

69

MR. LYLE:
And that is VECC and OPG?

70

MR. KAISER:
Yes, sir.

71

I take it Mr. Power declined the opportunity to file something?

72

MR. LYLE:
That's correct, Mr. Chair.

73

MR. KAISER:
Mr. Warren, are you up to bat first?

74

CLOSING ARGUMENT BY MR. WARREN:


75

MR. WARREN:
I am, sir.

76

Mr. Chairman, by way of introduction, my client, the Consumers Council of Canada, intervened in the IESO application for two principal reasons. The first was to try and ensure that the role of the IESO was appropriately delineated in relation to the role of the OPA. And, as a corollary point, I'm sure that the IESO's revenue requirement and fees reflected that properly‑delineated role.

77

The second principal reason for my client intervening was to ensure that the interests of residential consumers were effectively and appropriately represented in the decision‑making processes of the IESO, particularly in light of the legislative direction on stakeholder consultation included in ‑‑ or set out, rather, in section 13.2.

78

With that general background, the council's position on the outstanding issues ‑‑ positions, rather, are the following.

79

First, with respect to issue number 3, that is, the market evolution program. This issue, as we understand it, deals with the appropriateness of the IESO's proposed expenditures on market evolution programs in 2005. Based on all of the evidence, including the testimony of the second IESO panel, the Council believes that the proposed expenditures on market evolution programs are reasonable, that they reflect an appropriate role of the IESO, and that they should be approved.

80

The Council had been concerned, going into the process, that the proposed expenditures on the RAM project might overlap with the functions exercised by the OPA. The Council accepts the testimony of the second IESO panel, in particular Mr. Campbell, that any expenditures on the RAM project will be done in consultation with OPA, and that there will, accordingly, be reasonable efforts to overlap. The evidentiary reference for Mr. Campbell's comments on that point are found at volume 2 of the transcript, paragraphs 138 and 145.

81

I turn, then, to the second issue, which is issue number 9, and that is ‑‑ I will describe it as "the threshold issue." As I understand it, Members of the Panel, two arguments have been advanced in support of what I will characterize as "the threshold scheme."

82

The first of those ‑ and the one that, frankly, motivated our client to involve itself in the issue ‑ was the concern that the threshold was a means to try to control IESO spending until the respective roles of the IESO and the OPA had been delineated. Council viewed the threshold limit, in other words, as a means to control the IESO spending, to ensure that there was no duplication of IESO and OPA spending.

83

Based on the evidence, and, in particular, the evidence of the second IESO panel, and, in particular, Mr. Campbell, Council no longer believes that a threshold limit, or threshold system, is necessary or appropriate for that reason. The evidence was the spending on MEP projects, and, in particular, on the RAM project, where the ‑‑ with respect to the latter, where the risk of overlap was the highest, will be done in consultation with the OPA.

84

Now, the second argument, as we understand it ‑‑ that is, the second argument in support of some threshold scheme, relates to the relationship between the expenditures approved under section 19 and the market rule approval process. As we understand it, the argument is based on a concern the IESO might expend money on a market evolution project initiative only to have the project rejected by the Board on a review under sections 33 or 34 of the Electricity Act.

85

The argument is, as we understand it, that the IESO should not waste money on a project that may be rejected. What is contemplated, as we understand it in this context, is that the threshold review mechanism would help to mitigate the risk of such unwise spending.

86

In addressing this argument, we believe it is useful to remember that this application deals with 2005 only, and that there is no evidence that the IESO is likely to embark on significant unforecasted spending before the next section 19 cycle is engaged.

87

More broadly, there is no evidence of fiscal mismanagement historically or fiscal mistakes on behalf of the ‑‑ made by the IESO. We, as intervenors, and I include particularly my client, the Council, are under an obligation to lead evidence if we believe that there is a substantive concern that requires what is, in effect, a new regulatory mechanism. We have not collectively led that evidence. There is no evidence to be found to that effect in the interrogatories and no evidence was elicited in cross‑examination.

88

Accordingly, in our respectful submission, there is no evidence that a threshold mechanism is required this year. To use my friend, Mr. Brown's words yesterday, there is no mischief which this system is required to correct.

89

Given that, in our respectful submission, the only rationale for creating a new level of regulatory scrutiny is what I would describe as a notional one. What this rationale amounts to is the proposition that the regulatory structure created by the legislature is inadequate and should therefore be modified.

90

The legislature reposed in the IESO ‑‑ sorry, the primary responsibility for managing the affairs of the IESO. It granted jurisdiction to the Board under section 19 to review the prudence of its expenditures and its forecast expenditures and fees, and, as Mr. Brown pointed out in his submissions yesterday, the legislature granted the Board a jurisdiction under section 33, which is a relatively limited one on a review initiated by an affected party.

91

As a practical matter, we do not believe that there is a likelihood that a market rule amendment would be overturned on a section 33 review, in part because of the relatively narrow jurisdiction of the Board and in part because of the overwhelming evidence of the extensive stakeholder process.

92

For better or worse, this is the system which the legislature intended. We may not like it, but we must respect it and not rush to create a regulatory structure that the legislature did not feel was required.

93

The argument has been posited that Board's relatively narrow jurisdiction on a review is an argument for a threshold system, because it means that there is little control over excess intra‑year spending ‑‑ in‑year spending. This argument, in my respectful submission, ignores the section 19 review process and, more importantly, ignores the clear legislative intent.

94

The Council understands that the section 19 relief is, arguably, meaningless in circumstances where the Board finds ex post facto that the IESO has spent money imprudently.

95

To put the matter bluntly, there is no private sector shareholder to take the hit. If that is the real concern motivating this threshold proposal, then, in our respectful submission, we have an obligation to the legislature and, indeed, to the public at large to say that, rather than to create, I say artificially, a structure based on a concern about market evolution spending program ‑‑ market evolution program spending.

96

The legislature must be taken to have understood the reality ‑‑

97

MR. KAISER:
Mr. Warren, could you slow down a bit. The reporter is having difficulty.

98

MR. WARREN:
I apologize.

99

The legislature must be taken to have understood the reality that there is no private sector shareholder to take the hit, that this is, in the final analysis, a zero sum game and, notwithstanding that, created the structure that we have before us. As I say, for better or worse, we must respect it.

100

The Council is not therefore persuaded by the second line of argument that a threshold system is required.

101

In our respectful submission, whether we take the threshold system proposed by Mr. Campbell or some variation, it should be rejected for the following reasons:

102

First, it puts the Board in the position of having to consider and to approve, in some non‑binding sense, amounts for which there is no evidentiary basis. The IESO board has not forecasted these threshold amounts will be spent. Unless there is a firm forecast and unless Board approval is sought under section 19, the Board should not be asked to opine in any way on what amounts to speculative amounts.

103

Secondly, existing regulatory scheme whereby the prudence of expenditures can be examined in the annual section 19 application process is, in our view, adequate. There is no evidence that another level of regulatory scrutiny is required. There is no evidence that the existing level of regulatory scrutiny has been historically insufficient.

104

I apologize. It's such exciting stuff, you know, I just rush to get it into the record.

105

MR. KAISER:
Have you got a luncheon appointment? Brunch?

106

MR. WARREN:
I have coffee at 10, so that gives you the reason.

107

The only plausible use, in our respectful submission, for additional regulatory scrutiny would be evidence that there may be some extraordinary or inappropriate spending on a market evolution program this year. As I've said before, there is no such evidence.

108

Thirdly, the proposal would add to the level of regulatory burden and therefore the costs which must be borne in some substantial measure by my clients, residential consumers. Absent some compelling need, additional regulatory burdens should be avoided.

109

I'd asked the Board, in making its decision and in considering my submissions on this point, to have regard to the exchange I had with Mr. Campbell, which appears at volume 2 of the transcript, beginning at paragraphs 294. I'll take a moment, at the risk of my coffee break, to canvass what that exchange was.

110

I asked Mr. Campbell the following question:

111

"Under the existing state, let's leave aside your proposal for a moment, if you exceed the approved amount of expenditures on MEP projects, there's going to be regulatory scrutiny of that; correct?"

112

Answer: "Yes."

113

Question: "The Board will examine or might examine the adequacy of the accuracy of your forecasting; correct?"

114

Answer: "Yes."

115

Question: "They might examine the level and quality of management discipline in controlling the expenditures; correct?"

116

Answer: "Yes."

117

Question: "They might take a look at whether or not this is a necessary expenditure within the mandate of the IESO; correct?"

118

Answer: "Yes."

119

Question: "All of that happens at the present time; correct?"

120

Answer: "It would happen ‑‑ it would all happen in the course of the normal annual reviews."

121

Question: "Yes. What then happens in the proposal? You come to the Board and say, We have a forecast additional expenditure for an individual MEP project. Let's take DAM as the example of 300,000 that exceeds the threshold trigger."

122

Then a further question: "The Board is, at that point, is it doing the ‑‑ examining all of those things, or might it examine the adequacy of your forecasting, the level of management discipline, and whether or not this expenditure is within your mandate?"

123

Answer: "I think it could examine all of those things in relation to the matter that we've brought before it."

124

I then, in the following sequence at page 308, said:

125

"Would the Board be precluded ‑‑ let me put it this way: If this happens or if this decision rule is approved, you exceeded the DAM expenditures by 300,000, you seek approve from the Board, does that preclude the Board, in the section 19 cycle, from going back and looking at those expenditures?"

126

Answer: "Absolutely not. In fact, what our proposal has said is that we will make a point, in the next section 19 cycle, of reporting with respect to matters that have arisen during the year. We will report on those matters that we've undertaken where the expenditure was under the $1 million threshold, and we would report on the status of the matters that have gone over the $1 million threshold."

127

I site that exchange at some length because it, in my respectful submission, supports my point that we are adding another level of regulatory burden with the additional costs.

128

The fourth reason which we say, with respect, mitigates against adopting the threshold proposal is that it increases the risk that the Board and, by necessary implication, the intervenors, will micro‑manage the MEP programs. As a general rule, such micro‑management is inappropriate. There is no evidence that it is required in this case.

129

Fifth, there is no process which has been posited for how this system would work. It would be put in place, as we understand it under the proposal, to be put in place for a year in which the IESO will, within five or six months, be beginning the section 19 process all over again.

130

For those reasons, in our respectful submission, we submit that the Board should reject the threshold proposal in whatever form it presents itself.

131

I want to make two final submissions on this point. The IESO has made it clear that the threshold proposal is an attempt to respond to stakeholder concerns. The reference ‑‑ there are a number of references on this point, but I refer in passing to volume 2, paragraph 317.

132

In concluding that it does not support the proposal, the Council is not being critical of the IESO for having made it. In our respectful submission, it is entirely appropriate and responsible of that the IESO attempt to respond to concerns of the intervenors, and, indeed, of the Board. The Council simply rejects the proposal on substantive grounds

133

The third issue is the issue of stakeholder consultation. This is issue number 4. Council believes that a review of the IESO stakeholdering is appropriate in light of the provisions of Bill 100, which eliminate the stakeholder component of the IESO board, and which impose a mandatory duty on the IESO to consult with stakeholders.

134

The evidence on stakeholdering is the following. First is that the IESO engages in it extensively. The evidence, for example, is that the DAM working group has met 55 times. In addition to that, the MAC and the market operation standing committee have regular meetings. I'm instructed that each of these meetings produce minutes, which are posted on the IESO's webpage. So there is both an extraordinary level of frequency of these stakeholdering meetings and, also, an overwhelming level of transparency

135

That the IESO makes reasonable efforts to reach consensus ‑‑ this is the evidence: The IESO makes reasonable efforts to reach consensus and, where consensus cannot be reached, makes reasonable efforts to convey the fact of, and the substance of, dissenting views to its board. Finally, that the IESO responds to stakeholder requests to initiate or, to use the awful verb, to stakeholder particular issues

136

It is also important to note, we submit, that there is no evidence that the existing stakeholder processes have failed. There is no evidence, for example, that any particular stakeholder's views have been ignored, or that they have been inadequately or inaccurately represented to the IESO board.

137

Having said all of that, Members of the Panel, my client submits that some steps may be required to provide assurances that the stakeholder process is structured so as to respond to the concerns of stakeholders. To put the matter another way, and in traditional terms, the appearance of scrupulous fairness and balance is as important as the reality.

138

In that context, the Council submits that it's important for the Board to set out what it believes are the essential components of a stakeholder process. I add, apropos the issue that has engaged you, Mr. Kaiser, in exchanges with Mr. Brown, we think that the Board can do this in the context of saying that the Board expects that money spent on stakeholdering will be done in a way which achieves effective stakeholdering and, to that end, it should follow, or embody, certain principles.

139

Those principles, or components, in our submission, are the following. First, that all stakeholders be appropriately and adequately represented. In the case of residential consumers, this would require that adequate funding be provided by the IESO, to allow effective participation.

140

The IESO has provided funding to residential consumers to allow a representative to participate on the technical panel. And I am instructed ‑‑ or advised that, in the Council experience, this has been an effective and worthwhile exercise. But no funding is made available to participate in other stakeholder processes, such as the Market Advisory Council, which means that, residential consumers have not, as a practical matter, been able to participate.

141

The second principle, and a related one, is that, in directing that funding be made available to allow residential consumers and other affected interests to participate, the Board should specify that its rules for funding should be used, unless and until the IESO develops its own rules. Council believes that those rules should be strict, and strictly applied. And while this may seem entirely counter‑intuitive, Mr. Chairman, Council does not believe that anyone's interest is served if the IESO's stakeholder process is abused by interest groups, legitimate or otherwise, in an attempt to secure funding.

142

Thirdly ‑‑ the third principle, that an appropriate balance of effected stakeholder interest be maintained. This may require that, in some cases, one or more of the interests choose a representative, rather than having all of them represented. As I understood the concerns that were articulated, for example, with respect to some of the processes, where there are five or six representatives of a particular interest present, there may be a concern that the sheer number of people who are representing the same interest outweighs the interests of others who are less ‑‑ who have fewer representatives present.

143

Accordingly, the stakeholder process may have to be structured so that there's some representative arrangement, to ensure that there is the perception that the sheer number of representatives is not determinative. It is important, the Council believes, to avoid the impression that the stakeholder process is largely responsive to the number of representatives of a particular interest who participate in the stakeholder process.

144

Finally, we submit that the stakeholder processes should be chaired by an independent facilitator. This would avoid the perception that the process is controlled and directed by the IESO, in its own interest. Again, we emphasize that there is no evidence on the record that that has been the case in the past, but the appearance of fairness ‑‑ scrupulous fairness is as important as the reality.

145

The IESO has retained an independent consultant to make proposals for its stakeholder processes. The consultant's working paper is an exhibit in this process. Council believes, frankly, that it is unfortunate that the consultant was not asked to provide an independent critique of the existing process.

146

Council believes that it's also unfortunate that the IESO did not present its views on the principles and standards which the consultant posits in his working paper. Had the IESO done so, there would have been an opportunity in this hearing to join issue on what the stakeholder process should consist of. Failing all of that, the Council believes that the Board should set out its views on what the process should consist of. This Board's views can then inform the recommendations of the IESO board ‑‑ that the IESO board ultimately adopts. The IESO's board's ultimate position can be reviewed in the next section 19 cycle.

147

The final issue, issue 6, is cost comparison. Council accepts the IESO's evidence that its cost‑comparison exercise cannot proceed until the FERC process is completed.

148

Council believes that cost comparisons and, indeed, benchmarking, are important tools in regulatory oversight. Given that, the Council believes that the Board, in its decision, should emphasize the importance of an early resolution of the FERC process so that, in turn, the IESO may complete the cost‑comparison exercise. The Council hopes that, in the next section 19 cycle, and at best or to enforce ‑‑ sorry, to underscore this in its decision, that the IESO report back to the Board on the status of this process.

149

My final submission, Mr. Chairman, is with respect to the costs of this proceeding. Council asks that it be awarded 100 percent of its reasonably‑incurred costs. It was, for the reasons I've expressed, important that residential consumers be represented in the process. We believe that we have behaved responsibly, and we hope that we have been of some assistance in understanding the issues from the perspective of residential consumers.

150

I'm late for my coffee, Mr. Chairman, but I'm happy to entertain any questions you may have. Thank you, sir.

151

MR. KAISER:
I just have one, Mr. Warren. I just want to make sure I understand your position. Were you suggesting ‑‑ or taking the position that the Board, in this decision, should direct the IESO to provide stakeholder funding prior to the receipt of the Watts report?

152

MR. WARREN:
I'm not suggesting that, sir. I'm suggesting that, in the context of the overall process, which includes the Watts report, that that is a principle which this Board should support.

153

MR. KAISER:
What are you saying? We should say to them it would be a good thing, or what?

154

MR. WARREN:
I'm suggesting that you should say it's a good thing in order to achieve what the legislature intended by section 13.2, which is an effective, balanced representation in the stakeholder process.

155

MR. KAISER:
But it is one of the issues that Mr. Watts is charged with considering.

156

MR. WARREN:
It is one of the issues. It's one of the proposals he's made.

157

MR. KAISER:
Mr. Moran?

158

MR. MORAN:
Mr. Chair, there was some discussion about the order of submissions, and I think Mr. Lyle was going to go next.

159

MR. LYLE:
Actually, I think Mr. Adams would prefer to ‑‑

160

MR. MORAN:
And then Mr. Adams.

161

MR. LYLE:
Mr. Adams would prefer to go next.

162

MR. MORAN:
And then I would proceed after that.

163

MR. KAISER:
That's fine. Whatever order you prefer.

164

Mr. Adams?

165

CLOSING ARGUMENT BY MR ADAMS:


166

MR. ADAMS:
Thank you, Mr. Chair.

167

On behalf of Energy Probe, I have two areas from the issues list that I wish to address.

168

First is with respect to issue 3, the market evolution program. Energy Probe is here to speak up in favour of the proposal of the applicant with regard to the day‑ahead market.

169

It is the only element of the market evolution program that has significant or material impact on the revenue requirement of the applicant, and it is the focus of our attention here.

170

We are supportive of the day‑ahead market for three principal reasons. We believe that it addresses concerns with regard to coordination between the electricity and gas markets and the necessity for day‑ahead booking of gas delivery.

171

We are also supportive of the day‑ahead market with respect to its potential for improving the capacity of the Ontario market to interact appropriately and efficiently with our neighbouring markets to the south.

172

And thirdly, we believe that the day‑ahead market offers a potential for improved performance with regard to energy conservation and energy management programs of the market participants on the consumer side.

173

Now, we draw to the Board's attention the testimony of the applicant, at transcript 2, paragraph 109, where the applicant expressed the view that there was a strong support from the stakeholder community with regard to the DAM as recently as third quarter of 2004.

174

For the record, I would like to read into the record the active members of the day‑ahead market working group, the active membership of that group.

175

Those members were AMPCO, Brascan Power, Bruce Power, Coral Energy, Dofasco, E4, Essex Power, Falconbridge, Hydro One, Ivaco, Northland, OPG, Powerex, Recipco, SMS Energy Engineering, St. Catharines Hydro, Toronto Hydro, TransAlta, and TransCanada.

176

We suggest and we submit that this group of active members represented both the consumer and producer side of the market, as well as other associated interests in transmission and distribution, and represented a broad cross‑section, therefore, of the electricity market.

177

There was a suggestion in cross‑examination that somehow the IESO or its predecessor, the IMO, had been in some way imprudent in retaining the assistance of a consulting firm, referred to as LECG.

178

Energy Probe is concerned that this line of argument is in danger of imprudent parsimony. The evidence of the applicant is that the type of expertise that's necessary to understand the details of market structure with regard to day‑ahead markets in neighbouring markets and their potential inter‑relationships with the Ontario market design is a level of expertise that is not widely available.

179

Energy Probe has confidence in LECG's capacity to participate and be of assistance for such an important element of marketing ‑‑ increasing the capacity of the market design.

180

We believe that the evidence of the applicant demonstrates responsible management of the DAM program. Following the introduction of Bill 100, it was recognized by the previous IMO board that this introduction of Bill 100 represented an occasion for reviewed approach to a day‑ahead market, and that occasion for review is reflected in the applicant's submissions.

181

Ours is a plea for stability. We believe that, at this stage in the history of the development of Ontario's electricity system, that the Ontario Power Authority is not fully formed. There is a governance gap at the IESO in that it does not have a duly‑formed independent board of directors, as identified under the legislation; that the respective duties of the various parties have not ‑‑ the various authorities, including the OPA and the IESO, and perhaps also the role of the board itself, has not at this stage been fully fleshed out because of the interim nature of the governance structure that we are currently subject to.

182

It is therefore beneficial for the Board to allow the applicant to proceed in an orderly fashion with the proposal without any additional shocks to the system.

183

Finally, if the Board ‑‑ we have to offer the Board a thought experiment. If the Board were moved to make a decision to order the applicant to discontinue the development of the day‑ahead market, we invite the Board to think through what such a decision would look like and what the potential consequences could be.

184

If, down the road, it becomes clear that Ontario is impaired in its ability to coordinate with neighbouring markets, or we have developed difficulties with regard to moving more dispatchable gas capacity into the Ontario market, we think that would be an occasion where hindsight might reflect unfavourably on previous decisions.

185

The other area of the issues list that we wish to address is with regard to benchmarking. In this area, I'd echo the remarks of counsel for the Consumer's Council in supporting benchmarking. We recommend that the Board lend its voice to supporting the development of benchmarking between ISOs, and believe that the Board's comments in this respect may be of assistance to the FERC in its considerations of these matters and the completion of that work.

186

Finally, in closing, Energy Probe requests that its costs incurred in participating in this proceeding be considered favourably by the Board. Energy Probe has taken part in all phases of the proceeding and submits that it has acted in a responsible fashion.

187

Those are my submissions, subject to your questions, sir.

188

MR. KAISER:
Thank you, Mr. Adams.

189

Mr. Adams, you heard, based over the Internet, from Mr. Brown and Mr. Warren today that they take the view, it seems both of them, that the 34 and 33 review is pretty limited. It really doesn't go to costs, it goes to very narrow issues, which was somewhat different than the view of most parties on Issues Day.

190

What's your view of the scope of 33 and 34?

191

MR. ADAMS:
I come to this response as a non‑lawyer, but my experience with the history of how this concept came to be reflected in the legislation relates back some years, and the concern, as I understood it, was a concern that there needed to be ‑ I believe Mr. Brown described it yesterday in his submissions ‑ an appeal court for market rules in the event that a party felt that they had been unfairly treated or that some important consideration had not been provided in reaching a decision of the Board.

192

So my understanding is that the thrust of sections 33 and 34 of the Act are primarily a check on the substance of the market rules, not on the business planning issues.

193

MR. KAISER:
Thank you.

194

MR. SOMMERVILLE:
Mr. Adams, just with respect to the question of benchmarking, you've indicated that you support the IESO's proposal with respect to the FERC process. Are there any intervening steps that you think may be particularly useful in ‑‑ well, simply that, interim steps, awaiting the completion of the FERC program, that may be of value in that benchmarking exercise, that we have some control over?

195

MR. ADAMS:
The extent of ‑‑ I've only considered this matter to a limited extent, but I believe that accounting consistency becomes ‑‑ is an essential question that must be addressed to be able to have effective comparisons, so that those comparisons can be efficiently developed, without a lot of original research.

196

I'm not aware of any inconsistencies that may fundamentally interfere with the comparability of the accounting records, specific to the IESOs.

197

However, the matter of the comparability of costs for Canadian businesses, generally, versus American businesses, are relevant to this. This is a matter that has surrounded benchmarking regulation as it's come before this Board in other matters. And I'm thinking, particularly, with regard to gas utility operations and maintenance expenses, when they have been brought forward for review and benchmarking studies have been provided: Often, the best comparators in terms of size and scope are drawn from the United States.

198

And, of course, the costs of doing business in the United States have different cost structures. Labour costs, for example, have different cost responsibilities to the employer with regard to medical expenses, for example, there than for here.

199

MR. SOMMERVILLE:
Workers Comp, and that sort of thing?

200

MR. ADAMS:
Yeah. So I think that's a general issue that applies, but I understand ‑‑ when the testimony of the ‑‑ of Mr. Sherkey was that the financial vice presidents of these organizations are working on that problem. So I don't believe that there's any evidence that there's deficiencies in this area, but that would be one that I would be concerned about.

201

MR. SOMMERVILLE:
Thank you.

202

MR. VLAHOS:
Mr. Adams, if I can just follow that up.

203

Mr. Adams, you recall all the discussion about benchmarking in the context of the LDCs, and your appearance before the Board, and I just wonder whether you have any comments ‑‑ and you recall a discussion about some of the difficulties in terms of benchmarking, cohorts and comparators and that kind of ‑‑ those kinds of issues.

204

I'd just like to get your views about the value of that evidence in this forum. What are the issues that we're going to be dealing with, when it's all said and done? Can you offer us your thoughts on this?

205

MR. ADAMS:
One of the challenges that the ISOs face in managing their costs is that they are reliant on a relatively small pool of exotic, advanced expertise, with regard to the particular kinds of goods and services that they require. Market‑clearing engines are one example, where there are a relatively small number of service‑providers. And there has been a concern in the past that these service providers are very knowledgeable about their dominant position with respect to their particular areas of expertise. And the ISOs ‑‑ so the ISOs meet a substantial challenge when negotiating to acquire goods and services from these highly‑specialized service‑providers.

206

I believe that the benchmarking of acquisition costs and maintenance costs associated with some IT systems, for example, market‑clearing engines being an example, is an area where, working together, the ISOs have a much‑improved opportunity to protect the interests of those that bear the costs of those ISOs than they have in isolation.

207

So this is one area, the benchmarking costs ‑‑ in the Ontario market infrastructure, there are elements of the IT systems that operate as black boxes, for proprietary reasons. And these black boxes ‑ one, in particular, related to the market‑clearing engine ‑ expose the IT ‑‑ or expose the ISO and its customers to the whims of the service‑provider. So I ‑‑ one of the reasons I support the benchmarking exercise is to strengthen the hand of the ISOs in negotiating and understanding better the scope of their exposure to some of these, particularly, very costly items.

208

MR. VLAHOS:
Thank you, sir.

209

MR. KAISER:
Mr. Lyle, were you going next?

210

MR. LYLE:
I believe so.

211

Mr. Chairman, if I might, I expect to be very short, and I expect to be virtually entirely supportive of the company, so ‑‑ the applicant, rather. And it may be worthwhile, for what it's worth, for people to hear that before they speak, if they're going to take a slightly different view.

212

MR. KAISER:
Fine. Please proceed.

213

CLOSING ARGUMENT BY MR. STEPHENSON:


214

MR. STEPHENSON:
Mr. Chair, Members of the Board, on behalf of the PWU, let me make the following comments. I just want to speak to three issues: The stakeholdering, the MEP and the MEP threshold.

215

With respect to the stakeholdering in the actual MEP initiatives, the PWU supports the applicant's position for the reasons given by the applicant, and submits that the applicant's position should be adopted by the Board. And I say no more on those.

216

The only item I really want to speak to, in substance, is the issue of the threshold that's been spoken about. And in this respect, the PWU essentially takes the same position and for the same reasons as submitted this morning by Mr. Warren. And because of his submissions, I can be very, very brief, indeed.

217

In our submission, there ‑‑ notwithstanding the good faith efforts, I think, on behalf of the company to come up with this threshold proposal as something of a compromise, or middle ground, it is our submission that no such threshold is required or appropriate, whether it be the company's proposal or some more ‑‑ even more intrusive proposal.

218

In our submission, these threshold proposals are, in effect, a cumbersome, expensive and ineffective solution to a problem that doesn't exist. There is absolutely no evidence whatsoever that the company, the applicant, has conducted itself in any fashion which is imprudent in any respect.

219

The ‑‑ at the end of the day, I suspect that the concern by those that have raised it, and, perhaps, in the back of the mind of the Board, is this issue that Mr. Warren referred to, that we have a problem here of an applicant which does not have a private sector shareholder, and therefore, there is no effective power of disallowance.

220

At the end of the day, however, the Board is dealt the cards it gets by the legislature. That is the system the legislature has given the Board, and the Board simply has to deal with it. And, in my submission, there is enormous danger in the Board taking that situation and using it to, in effect, be very prescriptive about what the IESO can and cannot do, from a management perspective.

221

There's nothing unique about the MEP issues, other ‑‑ as opposed to anything else the IESO does, and insofar as the Board, that is, the OEB, was inclined to be prescriptive about what the IESO can or can't do with respect to MEP projects, there's no principal reason why that wouldn't be the same view with respect to anything else that the IESO does. And, in my submission, that's simply not the role of this Board.

222

In that respect, I just want to make two comments.

223

Firstly, I think it's important for this Board to remind itself that the IESO is not an applicant before it like all other applicants on any other kind of matter, whether it's a gas case or whatever. The IESO is a slightly different entity in the sense that it has its own independent statutory powers and obligations. The legislature has given it authority to do certain things, and it has that responsibility. And those responsibilities have been provided and those powers have been given by the legislature to it and not to the Board.

224

The Board does have, obviously, residual authority over it, and there's been much discussion about what the scope of that authority is. But I think it's important for the Board to remember that when it's undertaking a section 19 review and a section 33/4 review, that what it is reviewing is not a commercial entity acting in commercial self‑interest, but rather a statutory entity exercising statutory granted to it by the legislature. The legislature is divided up ‑‑ this is a multi‑faceted regulated market, and the IESO is one of the entities having statutory powers. And I think it's important that the Board always remind itself of that.

225

The second point is that, with respect to this threshold ‑‑ the concept of thresholds, and so forth, at the end of the day, what we're talking about is whether or not the IESO is being prudent in terms of its decision‑making and its expenditures. And the hypothetical horrible which is put forward, and it is nothing more than a hypothetical, is that somehow the board will undertake major expenditures on an MEP project with respect to the development of a market rule which is ultimately rejected by the Board.

226

In my submission, that is simply an example of a situation which regulated entities are called upon to deal with all the time. Regulated entities, in undertaking certain programs and expenditures, will often be called upon to obtain any number of different approvals from external bodies, whether it is the OEB or whether it is ‑‑ just to give you an example, a gas utility wants to build a building and they're going to spend capital doing that and OM&A expenses and so forth. It may have to get zoning on the site; it may have to get building permits and whatnot. And the prudent management of a business will require that the company, in those circumstances, not irrevocably commit itself to significant expenditures until it obtains the necessary approvals.

227

And it seems to me that's ‑‑ the case of the market rule is simply another example of that. It would be, I submit, very unlikely, it would be very rare, that it would be prudent for the IESO to irrevocably submit itself to a significant expenditure with respect to the implementation of a market rule prior to obtaining approval of the market rule to the extent the market rule requires approval by the Board.

228

And I think that's entirely consistent with what we heard from Mr. Campbell, is that that's the way they do business, that they would assess and take these one step at a time and commit resources to it on a step‑by‑step process. And there's nothing surprising about that. It's just the ordinary course of doing any prudent business.

229

And I don't think there is any evidence that there is any mischief, to use Mr. Brown's expression, or, in my example, this is a problem that doesn't exist.

230

So, in my submission, there should be no threshold. The status quo has worked perfectly well and there's no suggestion it shouldn't continue to do so.

231

Certainly, if the Board felt that some kind of a threshold arrangement was appropriate, then, in my submission, the IESO proposal about how to do that is certainly better than the alternative, which is simply an absolute prescription that says, You shall not undertake expenditures on these MEP projects beyond a certain point until you get Board approval for the rule.

232

I support and adopt Mr. Brown's analysis of the scope of the MEP ‑‑ of the market rule review jurisdiction of the Board under section 33/34. In my submission, if you look at the scheme of the Act, it is absolutely clear that the Board's role there is to examine not the costs of the development or implementation of the rule, but rather to look at whether the operation of the rule in the electricity market would be contrary to the purposes of the Act, or to ‑‑ would be discriminatory to a market participant.

233

It's a totally different focus, in my submission. It is not a surrogate or a supplement to a section 19 revenue requirement and rates analysis. And so, in my submission, you should not look to that process as, in any respect, an answer to or a part of the section 19 exercise that you're undertaking now.

234

In conclusion, in my submission, the section 19 process is robust. It is perfectly adequate; there is no evidence of inadequacy. And, to some extent, the legislature has dealt with this issue by mandating the frequency of these reviews. The simple fact of the matter is, the window for these kinds of unforecast expenditures is very narrow. They are back here, this applicant is back here every year. And, as a practical matter, that's not even really a 12‑month situation. Their planning process on these things, because it works in advance ‑‑ the window for unanticipated significant expenditures is very narrow, and, in my submission, is quite capable of being dealt with within the section 19 process.

235

Those are my submissions, subject to any questions. Thank you very much.

236

MR. KAISER:
Thank you, Mr. Stephenson.

237

Mr. Lyle, were you next?

238

CLOSING ARGUMENT BY MR. LYLE:


239

MR. LYLE:
Yes, Mr. Chair.

240

I'll start, Mr. Chair, by addressing the issue of stakeholdering. The evidence that we've heard by the IESO is that they have a process well underway to develop a new stakeholdering process.

241

One for the reasons for this process is the concerns that stakeholders have raised about the IESO's current stakeholdering process. A session with stakeholders has already been held, and out of that has come a working paper prepared by a consultant retained by the IESO.

242

Questions asked on cross‑examination by a number of intervenors seem to indicate that stakeholders have concerns that the consultant obtained by IESO is not sufficiently independent from IESO management. It also appears that there's some concern that some of the principles addressed in working paper will not be followed in the ultimate new stakeholdering process that is adopted by the IESO.

243

While we've heard from Mr. Warren already, it's unclear what specific relief all of the intervenors will be asking the Board for with respect to this stakeholdering issues. There appear to be two possible areas.

244

One would be a condition of order that changes the process by which the IESO develops its new stakeholdering process; for instance, by requiring a new consultant to be retained with new terms of reference.

245

Another possible condition of order that intervenors may seek is a requirement that any new stakeholdering process follow certain principles, or include certain features. And in Mr. Warren's case, he's indicated that he's looking for the Board to direct that the new process include funding for certain stakeholder groups.

246

Questions, in our submission, that the Board has to answer are: Is there any benefit to the Board intervening in the IESO's process at this time? And secondly: If so, does the Board have the necessary jurisdiction to do so?

247

In assessing the first item, we would note the following. It appears that IESO management is making a good faith effort to review and reform its stakeholdering process, and that management sees this as a key priority, and that this project is likely to come to fruition sometime in the summer of this year.

248

Intervenors have called no evidence to indicate what might be a better process for the IESO to have followed, and have called no evidence about what a new stakeholdering process should ultimately look like.

249

Parties who are unhappy with the ultimate process arrived at by the IESO will be able to apply to the Board under section 74 of the Ontario Energy Board Act, to amend the licence of the IESO, to provide for a stakeholdering process that addresses their concerns. At that time, if such an application comes forward, the issues of concern to stakeholders will be much more concrete.

250

Turning, then, to the question of the Board's jurisdiction in this proceeding, clearly, the Board may comment as it wishes on the IESO's stakeholdering process. But for the Board to issue any form of binding order, the Board's authority would have to come from its condition‑making power, which is found in section 23 of the Ontario Energy Board Act. And that states, in part, that the Board, in making an order, may impose such conditions as it considers proper.

251

Obviously, a court would read down the broad language of that section. And we would suggest that, in considering what can be done under that power, the Board should ask itself, first, is there a reasonable nexus between the condition being considered and the subject matter of the proceeding? In this case, is there a reasonable nexus between a condition related to the IESO's stakeholdering process and a section 19 application for the approval of expenditure and revenue requirements and fees?

252

And the second question, then, would relate to the nature of the condition being applied for. A general condition power is not likely to be found sufficient authority to impose some significant remedy which interferes significantly with property rights, for instance.

253

Now, of course, if the Board decides that it does not wish to take any action with respect to the IESO's intervenor process, beyond making comments, it need not rule on its jurisdiction.

254

Turn, then, Mr. Chair, to the issue of the MEP and the threshold. The Board hearings team have no concerns with the level of spending proposed with respect to the MEP.

255

With respect to the issue of whether there should be a threshold tied to the completion of any review under the market rules, the Board hearing team notes that this issue arose out of the Issues Day, in the context of the position of the IESO with respect to the scope of section 19 proceedings. The IESO took the position that the Board did not have the jurisdiction to examine the substance of merits of an MEP project in a section 19 proceeding, but, rather, that such a review must be left to a section 33 or section 34 proceeding.

256

Concerns were raised, at the Issues Day, that this approach could lead the Board to be faced with a fait accompli, if major expenditures had been committed prior to the Board's decision, on its review. If the Board revoked the market rule amendment, consumers could be faced with a substantial stranded cost. Alternatively, the fact that monies had already been spent could lead the Board to decide not to revoke the market rule amendment, when it may have made another decision if the money had not been spent.

257

The Board hearings team understands that the IESO may have to expend significant dollars in order to design and develop market rule amendments and related processes. The IESO may also have to spend a reasonable amount to keep together its team during the potential 81‑day period between the publication of a market rule and a Board decision on that review.

258

However, the Board may wish to consider imposing conditions to ensure that implementation dollars are not spent pending any Board review.

259

The evidence of the IESO is that it is not the practice of IESO management to commit to significant implementation expenditures until after a rule has been finalized. The IESO takes the view that, therefore, such a limitation is not necessary. And Mr. Brown suggests, in his argument, that IESO management has done nothing wrong for it to deserve having such a condition imposed upon it.

260

In the hearing team's view, a finding of past fault is not necessary for the Board to impose a reasonable check on future action, particularly since the proposed check would merely enshrine what is stated to be current IESO practice.

261

Mr. Brown has also made submissions on the scope of the Board's powers in the section 33 review, and suggested that, as the Board is limited to examining whether the amendment is inconsistent with the purposes of the Act, or unjustly discriminates, that the Board cannot look at the cost of a project in such a review.

262

The Board hearings team knows that one of the purposes of the Act is to protect interests of consumers with respect to prices. Therefore it is arguable that, on such a review, the Board could weigh the cost of implementing the market rule amendment, as one consideration against the potential benefits of the rule.

263

In any event, the Board does not need to determine this question in this proceeding.

264

Based on the approach discussed above, there appears to be no reason to establish a limit on the 2005 spending for DAM, pending the disposition of any Board review of a market rule amendment. The IESO does not intend to develop any market rule amendments related to the DAM in 2005.

265

With respect to the RAM, the Board may wish, for 2005, to establish a limit on spending, pending the disposition of any Board review. The evidence of the IESO is that $70,000 of spending is required to develop technical‑panel‑ready market rules. Further, the IESO panel testified that the IESO would not object to a condition limiting spending on RAM to $70,000, pending any review being imposed by the Board. Such a condition would ensure that $400,000 in implementation dollars would not be spent pending a Board review.

266

The Board hearings team notes that the IESO considered ‑‑ conceded that their proposed approach to the threshold question was not tied to the Board's potential section 33 or section 34 reviews. While the Board hearings team would have no particular concern with such conditions being imposed, it does not view such an approach as being particularly helpful or responsive to the issue.

267

The Board hearings team has no submissions on the benchmarking issue.

268

And those are my submissions, subject to questions, Mr. Chair.

269

MR. KAISER:
Thank you, Mr. Lyle.

270

Mr. Moran?

271

MR. MORAN:
Thank you, Mr. Chair. I believe Ms. Litt has a copy of a regulation that I will refer to.

272

MR. KAISER:
Mr. Moran, I think the reporter might want a break. Could we take the morning break at this time?

273

MR. MORAN:
That would be acceptable.

274

‑‑‑ Recess taken at 10:50 a.m.

275

‑‑‑ On resuming at 11:10 a.m.

276

MR. KAISER:
Please be seated.

277

Mr. Moran?

278

CLOSING ARGUMENT BY MR. MORAN:


279

MR. MORAN:
Thank you, Mr. Chair.

280

I provided Ms. Litt with copies of a regulation that I'll be referring to in the course of my submissions.

281

I'll be touching on four areas in the course of my submissions, starting with the overall jurisdictional context and followed by some comments on the stakeholder consultation issue, and then I'm going to move on to the market evolution program issue, and finally with some miscellaneous comments with respect to implementation of the settlement agreement.

282

Starting with the overall jurisdictional context, under the Electricity Act, section 19.2, it's clear that the Board has authority to approve the expenditure and revenue requirements and the proposed fees for the fiscal year that's under review.

283

In conjunction with that section, in my submission, you also have to look at the Ontario Energy Board Act, section 19.2, which says that the Board shall make a determination in any proceeding by way of an order. And then moving on to section 23.1 of the Ontario Energy Board Act, a section that's already been referred to by Mr. Lyle, in making an order, the Board may impose such conditions as it considers proper.

284

Mr. Lyle used the identical word that I have in my notes, and that is that there has to be a nexus between your use of that condition and power to the subject matter that you actually have to determine, and the EDA agrees with that proposition.

285

So against that, sort of, overall jurisdictional context, I want to move now to the stakeholdering consultation issue.

286

It's clear that you will have a sense at this point that there are concerns about past stakeholdering practices. I think there has been a suggestion that there's been no evidence on stakeholdering. I think it's more accurate to say that no additional witnesses have been brought forward, but clearly you have evidence before you on the stakeholdering issue.

287

You have the evidence elicited by way of cross‑examination. You also have, perhaps most importantly, the evidence that's reflected in the document, the working paper that was released by Mr. Watts on March 17th. Clearly, when you look at that document, there is the identification of stakeholder concerns, and a number of principles are set out about how to proceed forward in addressing those concerns and coming up with a stakeholdering process.

288

The EDA recognizes that there is new statutory direction on stakeholdering issues reflected in section 13.2. The EDA recognizes that the IESO has started a process to deal with those issues and to design a new process, and that they have retained Mr. Watts, and Mr. Watts has identified many of the concerns.

289

So from the EDA's perspective, it's important, in my submission, for the Board to just ‑‑ to acknowledge the existence of that process and to let that process continue. The proof will be in the pudding. In due course, there will be a proposal to the IESO board of directors, and they'll have to make a decision on what the process ought to look at. And if there are still outstanding concerns, in my submission, parties will have the opportunity to bring those concerns to you. Whether that's in the context of next year's case or in the context of an application for an amendment to their licence, it probably doesn't really matter for the purposes of this proceeding.

290

The Board will have an opportunity, in my submission, and to the extent that there's a jurisdictional debate about it, it doesn't have to happen in this proceeding. However, in my submission, I believe it is appropriate for the Board to consider imposing a condition in its order requiring that a description of the new process be filed as part of the IESO's next rate case. And that way it will be clear that, to the extent that there are issues, there will be an opportunity, at least, to raise those issues, and to the extent that there's any jurisdictional debate to be had, then the opportunity to have that debate will also be available as part of the next section 19 fees case.

291

What's the nexus between the conditioned power that the Board has and a condition like this? We've heard extensive evidence from the panels that were brought forward about how stakeholdering is integral to everything that the IESO does. And clearly, everything that they do has a price tag associated with it, and to the extent that they haven't separated the cost of stakeholdering into a stand‑alone figure does not mean that it's not part of what they're asking for you to approve in the form of a revenue requirement and budget expenditure requirement.

292

If money is being spent, then, in my submission, the way that money gets spent gives the Board the jurisdiction that it requires to impose conditions that it may consider appropriate with respect to how that money is spent. And at this point, given the ongoing process, in my submission, the Board doesn't have to go any further at this stage than to say to the IESO by way of condition, Please file the results of your ‑‑ the description of your new stakeholdering process with your next fees case.

293

I would join with parties who spoke ahead of the EDA with respect to the opportunity that the Board has in its reasons to emphasize the importance of developing an effective stakeholder consultation process which will work to the benefit of all involved, if such a process is put into place.

294

I'd like to move now to the market evolution program issue, and I'd like to begin first with the IESO threshold proposal.

295

It's a fundamental principle of economic regulation, and I don't believe it's a controversial one, that the regulator regulates and managers manage. And if one considers the IESO's proposal in light of that principle, then the EDA submits that their threshold proposal is not necessary.

296

The evidence that you have before you has identified a number of factors that are already in place and are, in the EDA's submission, an appropriate set of factors for dealing with the kind of issues that the IESO was proposing in its threshold proposal.

297

The first principle, of course, is the management discipline factor. Clearly, every regulated utility should be managing its affairs appropriately in the context of the business that it's involved in. For an organization like the IESO, clearly it's an organization that has to work in the public interest. It doesn't have a shareholder; it doesn't have a profit motive. It's to be guided by the statutory obligations that it has, and in carrying out those obligations, then management should bring discipline to their processes and to their budgeting process and to the spending of that budget, and should be held to account in the annual fees review process for those expenditures, to the extent that they may or may not have been prudently carried out.

298

The second factor that's available to the IESO is the variance account. And to the extent that there may be minor changes in the course of a particular year, and to the extent that the variance account has a surplus in it, then, again, management has an obligation to exercise its judgment and determine if it wants to take on that extra expenditure over and above the approved expenditures in its budget. And they'll have to justify that in the next planning cycle.

299

Thirdly, they have a business line of credit to the amount of $20 million, and to the extent that that line of credit may be available for unforeseen expenditures that affect their business operations, that's a factor, that management has to exercise its judgment and, ultimately ‑‑ and, potentially, defend in the course of the section 19 fees review process.

300

And finally, if something comes along mid‑year that has such a large price‑tag associated with it that, if one were to exercise judgment appropriately, it would lead to a decision that the fee has to be increased, going forward, to cover that cost, then, under section 19.4 of the Electricity Act, the Board clearly has the power to approve changes in the fee.

301

section 19 deals with a requirement to bring forward proposed fees for a fiscal year, and section 19.4 says that those fees can't be changed without the Board's approval.

302

So on that basis, the EDA would suggest that the threshold proposal, as put forward by the IESO, is not a necessary or appropriate approach. And, as other parties have indicated, leads to the risk of micro‑management, which is inconsistent with the fundamental principle of the regulator regulates and the managers manage.

303

The reliance on management discipline ought not to be undermined by a notional budget overrun that has some sort of implicit approval as a result of this process. If there has to be a budget overrun, then management should be deciding whether they think that's appropriate to do that, at that time, and exercise that judgment and take into account the existing tools that they have, and, ultimately, recognizing that they have to come forward and justify that change in plan in the course of a year.

304

Moving on, on the same issue, the IESO's threshold proposal is not actually responsive to the issue on the issues list. The issue was never about budget overruns, or how to deal with new programs during the course of the year. It was about the relationship between the approved budget and the expenditures in that budget ‑‑ the relationship between those items and the OEB review power under section 33 and 34.

305

In that context, the EDA departs from the narrow interpretation that has been given by others to, at one point, section 19, and later on, to section 33. Fundamentally, the market evolution program is about the development of market rules. And there's only one way to create a market and govern a market and operate a market under the legislation, and that is to create market rules to do that. The market rules are capable of being amended and ‑‑ or being replaced, but, at the end of the day, that's the way the market gets established.

306

So when the market evolution program is described in the budget process, it has to be understood, in my submission, in the context of the market rules. It's about the market rules, and it's only about market rules. And that has to recognize the reality that there is a process involved in developing market rules, and there are costs associated with developing market rules, and there are costs associated with implementing those market rules.

307

Initially, the IESO seemed to suggest that the section 19 review process couldn't get into the substance of the market rule development process, or what they referred to as "market evolution." And it appears, through the course of this hearing, that they have moved off that position, and now are of the view that section 19 is the opportunity for a review of the substance of changes to the market rules ‑‑ which, I believe, is correct, but it has some limitations.

308

When something is proposed in a budget as a development, or a change, in the way the market will operate, it's clear that that can only be considered in the context of a section 19 review process, at the conceptual level. The IESO will be proposing, for example, to develop a rule in relation to a day‑ahead market, or they'll be proposing to develop a rule in relation to a resource adequacy mechanism. But they're telling you, in the context of their budget, conceptually, that's where we want to go, and they're going to give you reasons for why they want to go that way. And at that stage, it's open for other parties to say, Well, we don't think, conceptually, that's the right direction to go. And so, on that basis, yes, you can certainly look at the substance of the issues that are raised by the market evolution program projects, but you're limited to that conceptual consideration.

309

I mean, it's clear that no party in this process is saying that there shouldn't be a day‑ahead market, or there shouldn't be a RAM. The issues, in my submission, are quite different.

310

The interesting part of the evidence was the notion that the IESO, in effect, couldn't really imagine that they would end up failing to justify a new rule under a section 33 review. And I guess that's an expression of confidence in the work they do, and that's fair enough. It also appears to be underpinned by the notion that it's unlikely to happen because we're not going to bring something forward that hasn't been consulted‑on extensively, and with a consensus built around it, and, again, that's good.

311

But at the end of the day, there is still the possibility that there can be disagreement over the direction in which the market ought to proceed. And it's that issue that the original issues on the issues list was aimed at.

312

When a market evolution project is proposed in a budget, as I said, it has to be conceptual in nature, to begin with. And because it's conceptual in nature, it means that the conceptual direction is up for grabs, but, at the end of the day, then there has to be work done. If it's the kind of project where there are many different ways of proceeding, then clearly, as part of what is budgeted for, is a process that's intended to flesh out that the various alternatives are. And somewhere down the road, somebody has to make a decision ‑‑ the IESO board of directors has to make a decision about which alternative they actually want to proceed with.

313

That's not in front of the Board anymore, because the Board's already approved the expenditure that led up to the identification of that alternative. And there is no process at that point for the Board, as part of a mid‑year section 19 variance, or whatever, to revisit the matter and say, Well, we want to take a look and see what alternative you've chosen, and whether that's an appropriate alternative. But, clearly, there can be a dispute amongst parties who are affected by the choice of the alternative, as to whether that choice is the right one.

314

And there's two levels to this issue. The first level ‑‑ and it all has to do with the expenditure of dollars. The first level has to do with the expenditure of dollars on detailed design. Having chosen the alternative that they want to proceed with, the IESO has the option of continuing at the detailed design level, and spending those dollars.

315

The other level, then, is, having done the design work, there are implementation dollars. And, again, the IESO has the ability to choose to proceed with implementation, subject to the requirements of section 33.

316

So the question that arises ‑‑ and I'll preface my next submissions with this acknowledgment: The matter in this hearing is largely just a matter of principle now. There is no big ticket item before you. There's no big ticket design ‑‑ detailed‑design‑dollar item in front of you, and there's no big ticket implementation‑dollar item before you, either. But the matter has been raised, and, in my submission, the Board has the opportunity to acknowledge the existence of that issue and, perhaps, to make its views known to the IESO about the various options that might be open to the IESO, as the IESO exercises its management judgment, going forward.

317

There are a number of options available during the course of the development of a project. Obviously, one option is, having chosen the approach we want to take out of the range of alternatives available to us, we'll just forge ahead and develop the detailed design and then get the implementation dollars in place and then propose the rule and give the 22‑day notice. Clearly, that's an option.

318

Another option is the one that arises if there's some controversy. If there's significant dissent with respect to that choice, the option would be, again, to forge on despite that objection, or to go back to the drawing board and, perhaps through more consultation, resolve those issues. Again, the choice amongst those options has to be at that stage an exercise of management judgment.

319

The third option is to say, Okay, we have reached the stage where we know what direction we think is the right direction to go, but there is substantial controversy about that direction; we think we can justify it. In my submission, the IESO has the opportunity to say, Here's the conceptual market rule, this is the direction we're going to go, and under the market rule, we're going to go into design detail and propose a final version of that rule. And having done that, dissenters will then have the opportunity to bring the matter forward to the Board under section 33.

320

I'm not suggesting that, at this stage, the Board should make any determination on what's the right way to exercise discretion, because, again, that would be in violation of the underlying principle that the regulator regulates and that management manages.

321

But I think what the Board has is the opportunity to say to the IESO, Listen, there is more than one way to proceed with a development of a market rule, and we would simply urge you to consider that, if there is controversy about choices that you're making and you want to proceed notwithstanding that controversy, you might just want to take into account the number of options you have, recognizing that proceeding with significant expenditures before there's an opportunity for the Board to review it means that there is a risk that money that comes out of consumers' pockets is not well spent.

322

So on that, sort of, conceptual level, the EDA simply says: The issue was alive in a more substantive way at the outset of this hearing. It's not alive the same way as it was at the outset of this hearing at this point. But it is going to be an issue going forward, and there will be big ticket items coming forward from time to time. And to the extent that there ought to be the ability to review the appropriateness of decisions, that is something, in my submission, the Board ought to say to the IESO should be a factor that you take into account when you exercise your management discretion and judgment.

323

In that context, the EDA doesn't have anything to say specifically about the DAM initiative. There are some submissions that the EDA has with respect to the RAM initiative. And, again, the EDA recognizes that the RAM dollar amounts are quite small, but underlying it, there is a point of principle that the EDA suggests ought to be taken into account.

324

We heard the witnesses emphasize the importance of stakeholder consultation through the course of this hearing, and then, on the RAM initiative, it appears that the approach there would be simply to speak with the OPA about RAM, and then, depending on what the OPA says, to decide whether to proceed further with it or not.

325

And in that context, it's clear that the IESO has indicated to you that they wouldn't start spending that $400,000 until that happened. In that context, Mr. Brown referred you to regulation 426‑04 yesterday. He was talking about the requirement for the OPA not to commence the procurement process that's established under the Electricity Act until it has, in consultation with interested parties, made an assessment of the capability of the IESO‑administered markets to meet the need for electricity supply or capacity.

326

Now, Mr. Brown emphasized the part referring to the assessment of the capability of the IESO‑administered markets. I would like to emphasize the phrase ahead of that, which is, "in consultation with interested parties." It doesn't say "with the OPA," it says "with interested parties."

327

In my submission, that's clearly something that the OPA has to do, but that requirement has to be considered in the larger context under which the OPA must operate, given the statutory scheme as it now exists.

328

If you look at the Electricity Act, section 25.29, under that section, the OPA is required to make an assessment of the adequacy and reliability of electricity resources with respect to anticipated electricity supply, capacity, reliability and demand for each assessment period prescribed by the regulations.

329

And if you go on to section 25.30, the OPA is required "to develop on a regular basis, as prescribed by the regulations, an integrated power system plan that is designed to assist, through effective management of electricity supply, transmission, capacity and demand. The achievement by the government of Ontario of..." And then there's a number of goals set out.

330

Then a bit more flesh is being put on those statutory provisions in regulation 424 of 04, which I have provided you a copy of. In regulation 424 of 04, under section 1, you will see that, for the purpose of the assessment that's required under ‑‑ sorry, for the purpose of developing the integrated power system plan under section 25.30, it has to cover a period of 20 years, and it has to be developed and updated every three years, and it's a rolling period of 20 years with each update.

331

Excuse me, Mr. Chair. I'm losing my voice.

332

And then there's more direction in section 2 with respect to what goes into developing an integrated power system plan, and item number 1 requires consultation.

333

Item number 4 requires ‑‑ item number 4 requires the OPA "to identify and develop innovative strategies to encourage and facilitate competitive market‑based responses and options for meeting overall system needs."

334

And number 5: "Identify measures that will reduce reliance on procurement under section 25.32."

335

In my submission, this is a comprehensive planning process that has been given to the OPA to develop, and it's not limited simply to what the OPA will do to secure additional supply. The OPA has been established as the electricity planner for the province, and, in my submission, if the OPA, as part of this process and as a result of the consultations that it's obligated to carry out, determines that a RAM is an appropriate element of that plan, then, in my submission, we should let the OPA do that, because they're charged with doing that. And in my submission, the IESO should participate in that process, as one of the interested parties that has to be consulted. And, at the end of the day, the OPA should come up with its integrated power system plan, which then has to be brought to the Board for approval.

336

Ant then, going forward, it looks at a 20‑year period. The OPA is in a position to take the steps it needs to take to achieve the objectives of that plan, which, as I have suggested, could well include a RAM. But not, in my submission, on the basis that has been proposed by the IESO evidence, which suggests that that could go ahead simply as part of ‑‑ as a result of a conversation between people at the IESO and people at the OPA

337

On that basis, we ‑‑

338

MR. SOMMERVILLE:
Mr. Moran, are you suggesting that OPA could not delegate any of its obligations to anybody, or contract for them or, otherwise ‑‑ well, seek other resources in order to complete its mandate?

339

MR. MORAN:
In the context of ‑‑

340

MR. SOMMERVILLE:
Well, if, for example, as a result of these discussions, the OPA said, IESO, yeah, this looks like it's something that I should be doing, but as between those two parties, they arrived at an arrangement whereby there was a bifurcation of the work under some contractual basis ‑‑ or by some contractual basis, or otherwise; that's not prohibited, is it?

341

MR. MORAN:
No, I was not suggesting, Mr. Sommerville, that the OPA is the entity that actually implements the RAM. What I'm suggesting is that the OPA, as part of its comprehensive planning process, can identify, and is charged with identifying, whether a RAM is an element to be relied upon as part of meeting the requirements of the province. Having identified that, it would be for the IESO to implement that, since it's a market issue and would require a market rule.

342

So I'm not suggesting that the OPA takes over the market rule process or the design of the market. In my submission, the IESO has to be guided by the plan, in the context of being an operator of the market and not a planner of the market. The OPA is clearly the planner, and clearly has the obligation, as set out in section 2 of regulation 424‑04, to identify measures, for example, that will reduce reliance on procurement.

343

And clearly, one measure is a RAM mechanism. If the OPA identified RAM as a measure that will reduce reliance on procurement, then that would appear to be the signal that the IESO needs to proceed, then, with developing the RAM.

344

And, if you look at item 4 in section 2, competitive market‑based responses is to be facilitated through the course of the planning process. And one of the competitive market‑based responses might well be a RAM. And clearly, if that's one of the things that's identified by the OPA, then it's for the IESO to proceed at that stage.

345

We're talking about the signal that needs to be given to the IESO to proceed with RAM. And one signal, which has been proposed by the IESO, is for the IESO simply to have a conversation with the OPA, and the OPA to say to the IESO, Yeah, that sounds like a good idea, go ahead. And what I'm suggesting is that, in fact, the signal has to be more rigorously developed than just that, that there's a requirement for the OPA to develop a comprehensive plan, and to consult broadly on that plan, and, as part of that planning process, to identify the range of options, some of which will be procurement contracts that the OPA will deal with, but some of which will be market rule initiatives that the IESO will deal with.

346

MR. SOMMERVILLE:
Thank you.

347

MR. MORAN:
So on that basis, additional spending on RAM is premature. I guess there's no reason not to allow for the 60,000 to remain available, if the IESO has to participate in the OPA process, but until the OPA process is brought forward in the first integrated power system plan, the remaining 400,000 ought not to be committed.

348

On that basis, then, the EDA would propose a condition that would say to the IESO that they ought not to spend that 400 K implementation dollars until the OPA process has identified the appropriateness of proceeding with RAM.

349

The last area is with respect to the implementation of the settlement agreement. And this issue ties into my starting point, which is that the Board has a regulatory relationship with the IESO, and that that regulatory relationship is established through holding a hearing, engaging in a proceeding in which the IESO is an applicant, and then issuing an order at the end of the day, reflecting conditions that the Board considers to be proper.

350

And that document sets out the regulatory relationship and ‑‑ along with the statute, obviously, between the OEB and the IESO. And in my submission, another way of expressing that relationship is to take into account all of the things that are appropriate for including in conditions.

351

The settlement agreement reflects a number of commitments that were made by the IESO as a result of the ADR. And there are things, for example, such as the management of the variance account and maintaining the surplus at a certain level, and if there's ‑‑ if that surplus is exceeded ‑‑ if that level is exceeded, to return money to market participants. They've agreed to track certain costs relating to services provided to the OPA and the OEB, and they've agreed to report on those costs in their next fees case. They've agreed to ‑‑ there's an agreement with respect to the retention of a consultant on compensation issues, and an agreement to complete certain studies relating to fee unbundling. And these are all set out in the settlement agreement.

352

In my submission, the OEB has an opportunity to formalize its regulatory relationship with IESO in a manner that's consistent with the Act, and, you know, to impose a condition, for example, requiring the IESO to implement the commitments it has made under the settlement agreement.

353

And I want to emphasize this isn't raised as a concern about whether the IESO will or will not honour its obligations. It's simply pulling everything together into the regulatory document that is evidence of the Board's jurisdiction as it exercises that jurisdiction over the IESO.

354

So for communication purposes to the world at large, we have an order, and the order says, these are the things that came out of this proceeding. And if you accept some of the submissions from the parties with respect to various conditions that ought to be imposed, then that order will obviously reflect that. And, obviously, there are things that are no longer controversial, as a result of the settlement, but these are still commitments that have a regulatory impact, and so, in my submission, a very simple condition that says, Comply with the commitments that are made in the settlement agreement, as attached as a schedule to this order, is part of pulling it all together into a single document that everybody can look at and say, That's the outcome of this proceeding.

355

And with that, those are my submissions, Mr. Chair, subject to any questions.

356

MR. KAISER:
Thank you, Mr. Moran.

357

MR. VLAHOS:
Mr. Moran, given that last commentary, pulling it all together in one document, I just wonder whether that is the thrust of what you are suggesting under stakeholdering? And before you answer that, perhaps you can repeat what EDA's position was, filing something as part of section 19. I'm not sure what that "something" was. Can you just help me with that?

358

MR. MORAN:
Yes, with respect to the stakeholder consultation issue, there is a process underway, put in place by the IESO, to develop ‑‑ to design a consultation process, as required under section 13.2 of the Electricity Act. And, as I understand the time lines from the evidence, that will likely go to the board of directors at some point during the course of the current fiscal year, that's the subject of this section 19 review.

359

And the condition that the EDA is proposing is that when the board of directors makes its decision on the design, that that design ‑‑ the document that contains a description of the consultation process that has been approved by the IESO board of directors should be filed with the Board as part of its next section 19 fees case.

360

MR. VLAHOS:
Why is that necessary, Mr. Moran? I mean, you could have asked for it as part of the next section 19 filing. Would the IESO say no? I guess, my question is: Is this a heavy‑handed way of getting information that is going to be in the record in any event by employing conditions?

361

MR. MORAN:
In my submission, Mr. Vlahos, I think it's just a way for the Board to say, Stakeholdering is important; we want to take a look at it in the next section 19 case to see the results. There may be no issues about it, but please update ‑‑ as part of your filing, please update us on the status of your consultation design process. And if it's concluded and you have a proposal and you've decided on an approach, file it with the Board and then the Board will have it.

362

If you don't believe that you have any interest in seeing the outcome, then that's fine, or if you want to leave it to parties in the next case to bring it forward, that would be fine, too. I'm simply suggesting that, given the nature of this proceeding and the issue that came forward on stakeholdering, that is a way of being responsive to that issue, saying, on the one hand, Carry on with your process, and then when it's concluded, just file the report so we know what the outcome was.

363

MR. VLAHOS:
I'm just not sure what is meant by "condition" in this context. Is it an expectation by the Board that such information will be filed, or does the word "condition" take, sort of, a different level, a different import under a different section of the Act? That's why I'm not clear as to how insistent you are on the condition as opposed to the Board, I guess, making known that there's an expectation that that information would be viewed at the next section 19 proceeding.

364

MR. MORAN:
Ultimately, if the Board decides that it simply wants to say in its written reasons, We'd like to see it and we'd like you to file it, I guess that's fine, too.

365

As I say, my closing submission was to encourage a formalization of the regulatory relationship. Certainly, the Board is familiar with decisions in the past where it has said in its reasons, We expect a regulated entity to do certain things, and then those things don't get done.

366

As I said, I'm not suggesting that it won't happen here, or that would happen here. But one avoids that by simply saying, Here's our order; your budget is approved, your expenditure requirement is approved, your revenue requirement is approved, your fees are approved, and there are certain conditions as part of the order. And I wouldn't put it any higher than that. Please file as part of your next filing the results of your stakeholder design process.

367

MR. VLAHOS:
Thank you very much.

368

MR. BROWN:
Mr. Vlahos, I don't want to interrupt my friend, but I thought I had started off my submissions this morning by saying that although the IESO was not prepared to give the undertaking that Mr. Kaiser had requested, the IESO was undertaking to file with the Board a description of the new stakeholdering process that is adopted and cost consequences as part of its next fees case.

369

MR. MORAN:
I didn't understand it to be particularly controversial, given what Mr. Brown had said this morning.

370

MR. KAISER:
Thank you.

371

Mr. Brown, do you agree with Mr. Moran that the IESO has changed its position since January 10th with respect to the scope of section 19?

372

MR. DAVID M. BROWN:
Have I changed my position in terms of the submissions that I've made to you?

373

MR. KAISER:
He points out quite properly, we got into this whole threshold mess, if I can use that phrase, because of the narrow view you took of section 19, and that all we could do was deal with quantums, if I recall. And it was your argument back then, as I recall, that we had ‑‑ our kick at the can came at the end of the train, in 33/34. You now seem to have reversed it, and say, No, it's 19, and 33/34 is very narrow.

374

Is that ‑‑ I'm not criticizing you. I just want to know why your position has changed.

375

MR. DAVID M. BROWN:
There's been an evolution in thought, but there still has to be a balance with respect to the development of market rules. You heard my submissions yesterday in terms of the scope of section 19. I drew on Mr. Campbell's testimony before you. Comprehensive prudency review, all of that still stands.

376

When you're dealing specifically with a market rule, there still does have to be thrown into the hopper the consideration that there is a robust, extensive stakeholder input process in developing market rules.

377

So I think the review of the Board under section 19 is comprehensive and everything I said yesterday. But one of the factors it does have to take into account when reviewing market rule‑related things is the fact that there is a market rules sanctioned process by which market rules are developed and evolve, and that there are many opportunities for stakeholder participation in that, including stakeholder representation on the technical panel.

378

So it's a matter of balance and, I think, somewhat difficult, perhaps, to deal with in the abstract. I think it's fair to say, yes, the tone or the thrust of the IESO's submissions, or my submissions on behalf of the IESO, have evolved, have moderated, but they still do have ‑‑ the Board's review still does have to take into account the fact that there is this other process out there as well. And that's simply a factor to be taken into account.

379

MR. KAISER:
Thank you.

380

Mr. Rodger?

381

CLOSING ARGUMENT BY MR. RODGER:


382

MR. RODGER:
Thank you, Mr. Chairman.

383

The Association of Major Power Consumers in Ontario, or AMPCO, has intervened in this proceeding to represent the interests of large industrial consumers, and, as they have always pointed out to me over my years working with them, they are the customers that actually pay the bills at this end of this process, and collectively AMPCO members spend over $1 billion per year on electricity in this province.

384

Their concerns go to the market evolution program, the threshold issue, so‑called, stakeholdering and benchmarking. AMPCO believes the context of these concerns is important for the Board to keep in mind in this proceeding, and that, of course, is the context of Bill 100, the new legislation, and the uncertainty where this sector is proceeding next in light of that very important legislative change.

385

To deal first with the market evolution program issue, and specifically the resource adequacy market, or the RAM, in Procedural Order No. 6, the Board determined that the MEP initiatives be addressed as an issue in this proceeding, and AMPCO submits that the ultimate test that the Board applies in this matter is whether these initiatives are, in fact, in the public interest.

386

Now, RAM is described by IESO in the evidence as addressing the need for longer term commitments for new power generation and demand management to meet the province's needs over the coming decades. The reference for that is page 7 of the IESO 2005‑2007 business plan.

387

AMPCO submits that section 25 and the regulations that have been referred to earlier today of Bill 100 is clear in its assignment of responsibilities for long‑term resource adequacy planning to the Ontario Power Authority.

388

The IESO's decision to terminate any further work on developing RAM until the OPA has first decided whether or not the IESO should be pursuing it is appropriate and reflects AMPCO's concerns in this matter, which it has expressed at various times throughout this proceeding.

389

As Mr. Brown indicated in his response to an undertaking yesterday, at the conclusion of the RAM stakeholdering, AMPCO, the only customer group in that working group process, did not support RAM.

390

We understand that a portion of the proposed expenditures before the Board have been budgeted for IESO‑OPA discussions and whether the IESO should be pursuing RAM. When you think about that, Mr. Chairman, it might be one of the few examples where we do have a distinct IESO stakeholdering expenditure budget. And should the OPA accept that the IESO should be pursuing RAM, then some additional 400,000 would be spent.

391

AMPCO's recommendation 1 is that if the OEB ‑‑ that the OEB approve the proposed expenditures for OPA liaison on this issue, on the condition that the IESO allow for stakeholder input into this matter, which IESO would then formally communicate to the OPA as part of its discussions with the OPA on RAM.

392

In this way, stakeholders can be assured this their views on whether IESO should pursue the RAM initiative will be part of the OPA deliberations and has been referenced by others. The question here isn't the $60,000 that's going to this discussion, or the $400,000. It's what RAM could ultimately mean, in terms of the bills that consumers will ultimately pay.

393

AMPCO submits that this approach reflects another vehicle through which the IESO can satisfy its section 13.2 obligations to establish one or more processes through which stakeholders can provide advice and recommendations to the IESO.

394

AMPCO seeks no undue delay in having stakeholders providing input to the IESO/OPA discussions on RAM. RAM deals with long‑term adequacy, as has been discussed often. The IESO's latest 18‑month outlook indicates that Ontario has no near‑term supply problems. Accordingly, there is adequate time to clarify and resolve this matter, by directly including stakeholder input.

395

The other RAM expenditure component is the approximately $400,000 for implement takes, if a favourable response is received from the OPA. AMPCO's second recommendation is that, in the event the OPA approves the IESO undertaking RAM, the Board approve the $400,000 requested, on the condition that the IESO first undertake a cost‑benefit study, as part of the $400,000 budget, and that stakeholders have input into which consultant is retained to conduct that cost‑benefit analysis, which should provide for a broad range of consumer input.

396

When this issue came up during cross‑examination about whether such a study had ever been conducted, the response, through undertaking, was to the effect that the benefits couldn't be measured, and that's why it wasn't done. And I think that underscores AMPCO's concern of why would we be venturing on an initiative if we really don't have a sense, at the outset, what the benefits may or could be.

397

Just moving to the second major issue, the limitation on MEP expenditures pending completion of the rule amendment process, or the threshold issue: The IESO proposal, which I refer to in my cross‑examination as "the contingency reserve expenditures" ‑‑ AMPCO submits this should not be approved, given that the proposal is unnecessary, given the options that are already available to the IESO, and further, and this has been commented on by others, their proposal is not responsive to the concerns that this issue focuses upon, as has been described by this Board.

398

To the first part, the proposal not being necessary. In my cross‑examination of Mr. Campbell and others, I likened the intra‑year requirements as surprises, or something beyond the control of management, as to being somewhat akin to what the distribution sector refers to as "Z factors." Other changes that may arise could simply result from project costs being higher than anticipates ‑‑ than was anticipated. And AMPCO understands that this does happen, from time to time. However, if these events do occur, the Electricity Act already provides for relief. In that case, the IESO could simply come back to this Board and seek a variance of the OEB order granted pursuant to the section 19 application.

399

So in AMPCO's view, you do not need the IESO mechanism. It already has an approach to deal with Z‑factors or significant cost overruns.

400

Secondly, the IESO approach does not address the concern that is embodied in Procedural Order No. 6. And that specific concern ‑‑ and the Board will recall that it resulted from your decision at Issues Day on January 10th, 2005, when Mr. Kaiser stated at line 740:

401

"The Board is of the view that no MEP expenditures should take place above the threshold mentioned" ‑‑ which was $250,000 ‑‑ "without the implementation of a market rule and a review process contemplated by the statute."

402

Now, AMPCO's view is that the issue to be addressed here is that, without some reasonable MEP threshold, there is a risk that, between the time of one section 19 review and the following year's section 19 review, there may be significant new MEP design expenditures which stakeholders simply do not agree with, and which they may want to challenge.

403

So the policy question around this issue, for the Board, in AMPCO's submission, is, is it prudent to allow the IESO to spend $1 million, for example, on a new MEP design initiative, without a market rule being promulgated?

404

And the $250,000 threshold is a reasonable limit to bridge the gulf between section 19 annual reviews on new MEP design matters. The $250,000 threshold also eliminates regulatory burden, commented by others on the IESO proposal, because stakeholders will know and have the comfort that this threshold is the maximum that can be spent on any new MEP initiative before a new rule is approved, and before the section 33 rule process commences.

405

And if there is a significant unexpected event that the IESO must deal with beyond the $50,000 threshold, as said, it can come back to the Board and seek a variance of the section 19 order.

406

Now, Mr. Brown, in his remarks yesterday, asked the question, why now? What's changed, that you would need this threshold? And AMPCO submits there are three reasons for putting this in place now.

407

Firstly, the concerns that have been expressed with respect to IESO stakeholdering. Now, while I'll address this issue later, AMPCO does have real concerns about how the IESO meets its section 13.2 obligations under consultation. I don't have to refer the Board to the IR responses on this matter. They've already been referenced, but I think the record is clear on a number of issues. So that's one point, the stakeholdering concerns.

408

Secondly, is Bill 100, and the uncertainty that presently exists of who should be doing what, frankly. To put the issue another way, are there other equivalents of RAM and DAM ahead, where reasonable parties can disagree over what is an appropriate activity for the IESO? So Bill 100 is new. That would require this, in our submission.

409

And thirdly, as Mr. Campbell acknowledged, quite rightfully, in his testimony, there is no new, independent IESO board of directors in place, and none of us can speculate on when these new appointments might actually occur. So the fact is that we don't know when this current governance gap will be filled, and that is different than past years.

410

So in AMPCO's view, it is entirely appropriate to have the threshold in place, at least as a transitional safeguard, until all these matters are clarified. So AMPCO's third recommendation is that the OEB establish a threshold in the amount of $250,000 on new MEP design, pending the completion of the rule amendment process under subsections 33 and 34, and for the OEB to also confirm that MEP implementation expenditures will not occur until the section 33 and 34 process has taken place.

411

And you have asked others, sir, about their views on the Board's authority around section 33, and AMPCO's position remains as it was at Issues Day, that the Board has very broad powers under that section 33 review, just as the section 1 objects of the Act are broad, and there is a great deal of discretion within the Board's jurisdiction to overturn a market rule, or, otherwise, refer it back on the matters that have been talked about earlier. So AMPCO has not changed its view on that since that time.

412

Thirdly, with respect to stakeholder consultation. I have made reference to section 13.2 of the Electricity Act, and the obligation and statutory duty on the IESO to establish one or more stakeholder processes.

413

We have also heard from the IESO witnesses, and from other parties, yesterday and today, that stakeholdering, in Mr. Campbell's words, "permeates" IESO's business. Because the IESO must do it, that is, stakeholdering, and because stakeholdering requires expenditures, and because the section 19 review is all about expenditures, including stakeholdering expenditures, AMPCO submits that the stakeholdering program is directly within what the OEB can approve or not as part of this section 19 review. It's part of the fees for which the IESO seeks approval from you.

414

It follows, then, that the OEB must be satisfied that the IESO stakeholdering procedures are adequate to allow for input from parties that would be affected BY changes in the market rules. The fact that the IESO has received criticism of its stakeholdering and has been required to undertake a review of it and, indeed, during the hearing of its stakeholdering procedures, has been criticized suggests that the current stakeholdering process is inadequate.

415

AMPCO does want to distinguish between the types of stakeholdering in which the IESO is engaged. On matters of a technical nature involving the implementation of accepted market design, AMPCO believes that the stakeholdering procedures are generally thought to be effective.

416

On matters that may be described as policy matters, however, such as changes in market design, IESO stakeholdering has been judged by AMPCO and others to be unacceptable.

417

AMPCO's concerns about stakeholdering were illustrated during cross‑examination of the first IESO panel with the following themes being raised and, I submit, accepted by the witnesses, and these are as follows:

418

The IESO itself is a stakeholder, since it will likely be affected by the outcome of the stakeholdering process. The IESO alone chooses the consultants that are involved in the stakeholdering process. AMPCO suggests that this can have a major bearing on the outcome of the deliberations.

419

The LECG group involved in the day‑ahead market had experience implementing other day‑ahead markets. This begged the question for AMPCO, Does this experience tend to bias them in favour of day‑ahead markets?

420

The IESO acts as the manager of the stakeholdering process. The inadequacies of the IESO stakeholdering were, again, evident, AMPCO believes, in the selection of Mr. Watts as the consultant to review the new process. Mr. Watts' retainer did not involve stakeholders in terms of scoping a terms of reference, and we believe that the proposed process would have benefitted greatly by having input from parties before the process began.

421

Finally, AMPCO submits that it is unreasonable for an activity such as stakeholdering to be an integral part of the IESO's business, but yet IESO has provided no breakdown of the stakeholdering costs. And we have heard of no compelling reason why an unbundling of stakeholdering expenditures from other costs could not be done for this proceeding.

422

So AMPCO's fourth recommendation is that, given that stakeholdering and its associated expenses form an integral part of IESO's business, that the OEB require that the IESO identify all stakeholdering expenditures as part of all future section 19 applications.

423

And the fifth recommendation on stakeholdering is that the OEB accept the following as appropriate guiding principles or an appropriate framework for IESO stakeholdering:

424

One, that the IESO should be considered as any other stakeholder, with no inordinate influence beyond that of any other party. There is still a board of directors at the end of the day that will deal this these matters, so there's no need to give IESO any special status prior to that time.

425

Secondly, the stakeholder process manager be independent of the IESO. Consideration should be given to having the Ontario Energy Board facilitate the IESO stakeholdering process.

426

Thirdly, the independent process manager, with input from all stakeholders, should choose which consultants are involved in IESO stakeholdering initiatives, such as MEP.

427

Fourthly, the independent process manager be responsible for the establishment of an acceptable procedure for arriving at conclusions with opportunities for the voicing of dissenting views.

428

Finally and fifthly, during 2005, the OEB convene a special proceeding to review the IESO's proposed new stakeholdering process. And this would follow the final deliverable of Mr. Watts in terms of the process that has been described during this proceeding.

429

The last issue is benchmarking. The evidence indicated that the IESO has no basis for estimating when the FERC will complete its review of IESO accounting systems, or if indeed the outcome will rationalize accounting procedures and an effective benchmarking process.

430

Ontario's regulatory decisions cannot await the FERC activity with an indeterminate time and outcome. The IESO should continue with the work it started in its 2003‑2005 business plan, comparing costs with other similar agencies using publicly available information.

431

Notwithstanding the identified data problems, this information does allow at least a high‑level comparison which is useful until better information becomes available. In the meantime, IESO should continue to support the multi‑lateral effort involving other ISOs. AMPCO understands the need for an apples‑to‑apples comparison on this matter, but is also concerned that the whole issue gets lost in the uncertainty.

432

AMPCO's fifth and final recommendation is that the OEB should clearly articulate its expectation that ISOs will be an integral part of all future section 19 proceedings. IESO will be expected to make best efforts with respect to the data that is available at the time.

433

With respect to costs, Mr. Chairman, AMPCO has participated throughout this proceeding to reflect matters of concern to industrial customers situated throughout the province. We hope we have intervened responsibly and provided assistance to the Board. And we are seeking 100 percent of our reasonably incurred costs, pursuant to the Board's direction.

434

Those are my submissions, sir.

435

MR. KAISER:
Thank you, Mr. Rodger.

436

Mr. Rodger, in Mr. Watts' report, there's an appendix that lists the various stakeholder concerns, and that apparently came out of this meeting of February 23rd with the Market Advisory Council. Did your client participate in that?

437

MR. RODGER:
I believe it did, sir, yes.

438

MR. KAISER:
And were any of the objections you're raising today raised in that forum?

439

MR. RODGER:
I believe some of them were, yes.

440

MR. KAISER:
What kind of response did you get?

441

MR. RODGER:
I'm advised that the inputs would be included as part of the overall consideration. I think AMPCO is now turning ‑‑ that was at the first meeting, as I understand it, and I believe we're now turning to the next meeting that's scheduled to develop the details around our concerns.

442

MR. KAISER:
That's the one on April 20th.

443

MR. RODGER:
That's correct, sir.

444

MR. KAISER:
And you recommended in your submissions that the Board hold a separate proceeding, as I understood it, to review whatever plan ultimately develops in this process. What would our jurisdiction be? Where would we find the legal authority to conduct that proceeding?

445

MR. RODGER:
Well, as I mentioned in my submissions, sir, I think this all drives back to section 19, because it's all about expenditures.

446

MR. KAISER:
Basically a follow‑on to section 19 ‑‑

447

MR. RODGER:
That's correct.

448

MR. KAISER:
‑‑ part of this section 19 proceeding; is that what you're suggesting?

449

MR. RODGER:
That's correct. And I think it would be extremely helpful for all parties, including the IESO, if we got to the point where we presented this new world and there was substantial consensus that the issues you've heard about have been addressed.

450

On the other hand, if there are still potentially fundamental disagreements as a result of Mr. Watts' process, we also believe that the Board should hear that before we get to a next rates case next year.

451

MR. KAISER:
Let's assume that something evolves from this process our and your client is unhappy with it, that is to say, the new stakeholdering procedure. Do you have any ability to come to the Board and seek relief? Or have you looked at that?

452

MR. RODGER:
I believe it was mentioned earlier, but I believe AMPCO could make an application to this Board to seek a change of conditions of the IESO licence.

453

MR. KAISER:
So you'd agree, you would have some relief, should you choose to pursue that course?

454

MR. RODGER:
I believe so, sir.

455

MR. KAISER:
Thank you.

456

Ms. DeMarco?

457

CLOSING ARGUMENT BY MS. DeMARCO:


458

MS. DeMARCO:
Thank you, Mr. Chair.

459

Mr. Chair and Panel Members, I think that we've been dancing around the central issue of this proceeding, which relates critically to the Ontario Energy Board's oversight of the IESO expenditures, and the activities integrally linked to those expenditures.

460

Specifically the Board, in both the threshold issue, or issue 9.1, and the stakeholdering issue, or issue 4, is being asked to consider, what is the Board's role? What is the Board's role in order to ensure that significant, inefficient and irreversible decisions and expenditures are not made by the IESO prior to input and review by stakeholders, and review by the OEB under sections 19 and 33 and 34?

461

It's in the context of this central issue, that permeates the issues before the Board, that APPrO generally submits that, first, there is a limited role for the Board to ensure that the Ontario electricity sector evolves in an efficient and economically‑effective manner.

462

And second, there is a limited role for the Board to recommend that the IESO's stakeholdering amendment process proceeds in accordance with defined principles, and that the new process is filed by the IESO as part of its new section 19 case.

463

I understand that Mr. Brown has proposed something similar to that requested relief, but not quite. What I understand Mr. Brown to have recommended, or agreed to, is to file a description of the process, not the process itself, and subject it to constrained and limited review, subject only to the quantum of the costs associated with the process. So, once again, we're back to the issue that was discussed on Issues Day.

464

MR. KAISER:
Ms. DeMarco, before you go on, are you suggesting that the IESO not implement the new plan prior to having it approved in the subsequent section 19 application, or not?

465

MS. DeMARCO:
The submission is similar, both in the context of stakeholdering and the MEP, and that's that the IESO not make significant expenditures and irreversible decisions before the issue can be reviewed, and input by stakeholders and the OEB.

466

So that's not necessarily that the IESO doesn't take steps to move forward, but that it doesn't inefficiently make irreversible expenditures, enter into long‑term contracts, or take other decisions that are irreversible, before the matter is subject to some level of scrutiny.

467

MR. KAISER:
Well, leaving aside the question of how much money they spend, the financial consequences, are you suggesting in your submissions that the Board, in the subsequent section 19 application ‑ next year's, if you will ‑ should be prepared to review the stakeholdering plan and make recommendations with respect to it?

468

MS. DeMARCO:
In a limited manner. Certainly, to the effect that the process will be implemented. There is some concern, based on Mr. Campbell's submissions at line 904 of the transcript volume 1, that the IESO does not ‑‑ the IESO management doesn't fully ascribe to the process that's ongoing, and appears to be quite good and responsive to stakeholder concerns.

469

MR. SOMMERVILLE:
I'm not sure that that's what Mr. Campbell said, just ‑‑ before we go forward on a premise that may not be accurate. I thought that what Mr. Campbell said was that, at this point, management of IESO was not prepared to specifically endorse any of those specific elements, and to embed into the process, going forward, its endorsement, but that it did respect the process and did endorse the process, per se.

470

I think that's closer to what Mr. Campbell said. Is that fair?

471

MS. DeMARCO:
I think it's fair, having just briefly scanned his response. There are two concerns that we have. First, there is a process going on, and the IESO seems to endorse the process to look at change, not necessarily change itself.

472

And second, there are principles that APPrO, in particular, feels are very important and very good, and nor do we know that Mr. Campbell endorses those principles. So I understand the distinction and think it's quite fair.

473

So it's in that context that APPrO has two specific submissions, and they examine, first, the proposed limits on spending that are being considered in relation to the MEP, and, second, the Board's ongoing role in facilitating meaningful input from the IESO stakeholders.

474

Let me start first with proposed MEP limits on spending. In particular, the Board should note that APPrO is supportive of the ongoing evolution of the Ontario electricity market, and, in general, APPrO is supportive of the concepts of day‑ahead and resource adequacy markets as tools in a market with multiple sellers and buyers.

475

However, APPrO submits that such market initiatives must be subject to market and regulatory discipline, and must evolve in a prudent and efficient manner. And it's noteworthy that such prudency and efficiency was specifically highlighted by Minister Duncan in his Hansard statements pertaining to market evolution. And those were highlighted by my friend, Mr. Brown, at the transcript volume 3, at line 150. And the statement is to the effect that the IESO should move forward with any market evolution in a prudent and cost‑effective manner.

476

APPrO submits that it is the OEB that is charged with ensuring that any such MEP expenditures are both prudent and cost‑effective under the scope of its authority provided by sections 19 and sections 33 and 34, to a limited extent, under the Electricity Act, and the Board's powers under the Ontario Energy Board Act.

477

Therefore, in relation to any proposed MEP threshold, APPrO submits two things. First, significant IESO expenditures prior to market rule approval should be subject to some reasonable discipline or limits by the OEB. It may be that the threshold proposed by the applicant constitutes such a reasonable limit. This is consistent with the Board's requirement ‑‑ mandate to promote economic efficiency and cost‑effectiveness under section 1.1, paragraph 2 of the Ontario Energy Board Act.

478

Second, the Board's current and ongoing assessment of the prudency and efficiency of the market evolution program expenditures should be informed by a timely, new, robust IESO stakeholdering process, that is developed in the context of all of section 13.2, section 19 and section 32.6 of the Electricity Act, and reflective of the principles put forth by stakeholders.

479

And this is particularly important in light of the changes in the IESO board, which no longer is expressly representative of a range of stakeholder interests.

480

So, in summary, on this first point, APPrO submits that some threshold spending measure is appropriate, and that the development of a new stakeholdering process will assist the Board in promoting efficiency and cost‑effectiveness in assessing MEP expenditures.

481

The remainder of APPrO's submissions focus on the issue of stakeholdering. On the agreed upon issue of stakeholdering, the record in transcript volume 1, lines 911 to 929, reflects that there are serious problems with the IESO's current stakeholdering process that warrant change. To use Mr. Brown's word, there is some mischief that needs addressing.

482

APPrO submits that the IESO appears to currently be on the right track in addressing and initiating a new stakeholder review process. There is a process underway, and the consultant's report appears to be reflective of stakeholder concerns. However, as we discussed ‑‑ as Mr. Sommerville asked, there are issues regarding the IESO's future actions in relation to that report and the process.

483

APPrO therefore submits that the Board should maintain a limited role in the context of the statutory regime to ensure that the new stakeholdering process is reflective of guiding principles put forth by stakeholders and completed in a timely fashion.

484

Therefore, the specific relief being requested in relation to the stakeholdering issue by APPrO is, as a condition of the Board's approval of both the IESO's stakeholder‑related costs and activities contributing to IESO fees, and MEP‑related costs and activities, APPrO requests that the Board recommend that the IESO be guided by certain principles.

485

Those principles include the principles put forth in Mr. Watts' paper, the express principles that APPrO referred to on cross‑examination, which are found at Exhibit I.1.6, tab 2, page 2, and they are that consultation must take place before making irreversible decisions regarding the matter being considered; and secondly, stakeholders must be consulted to determine what issues they would like to determine, what issues they would like to be consulted on, and how they would like the consultation effort to be structured.

486

And thirdly, the principles initiated in the Approved Canadian Standards Association standard pertaining to stakeholdering, which, again, is filed at tab 3 of Exhibit I.1.6.

487

In addition, APPrO is requesting that the IESO be required to file the resulting stakeholder process with the Board as part of its next section 19 case.

488

As indicated earlier in our submissions relating to the MEP, such a condition and recommendation will also assist the Board in its assessment of the prudency and efficiency of any MEP initiatives and resulting market rules.

489

Those are the substance of our submissions, but in light of Mr. Brown's final argument, at transcript volume 3, at line 684, and questions that have arisen today in relation to the Board's jurisdiction, we have specific submissions regarding the Board's jurisdiction to impose such requirements or make such recommendations in the context of this proceeding.

490

Mr. Brown specifically appears to be challenging the Board's jurisdiction to impose such a condition and provide such recommendations as part of the Board's exercise of jurisdiction under section 19. So, in response, APPrO submits that the Board's jurisdiction to proceed with such recommendations is supported by all of the following five factors:

491

The first is the IESO's position on the inclusion of stakeholdering on the issues list. Clearly, there was no challenge to the Board's jurisdiction to hear and rule upon IESO's stakeholdering and stakeholdering‑related expenditures on or before Issues Day. And the issue was, in fact, agreed upon.

492

Second, the scope of the Board's review under section 19.2 of the Electricity Act pertains to expenditures, costs and the resulting fees. In the transcript volume 1, lines 830 to 887, and undertaking responses, it is clear that stakeholdering‑related costs permeate line items, several line items that are going into the Board's consideration of the ultimate fee in this proceeding.

493

Those items contribute to the revenue requirement and ultimately impact customers as a result of the fee. As a result, there is clearly unresolved cost or fee‑related stakeholdering issues that ground the Board's jurisdiction and facilitate a stakeholder recommendation in the ultimate order of the Board.

494

Third, the Board's ruling on Issues Day, which was January 10th, commencing at line 733, is clear that the Board has the jurisdiction to rule not only on the quantum of the fee, but significant activities underpinning the quantum of the fee.

495

In the Chair's ruling on this point at 733, he specifically indicates:

496

"So, in summary, we don't accept the argument that, simply because the Minister has approved the business plan, our review under section 19 would be limited. That approval is required for any application by the applicant under section 19, and there is nothing in the language, according to our view, that would limit our review to simply quantums."

497

Fourth, under section 23.1 of the Ontario Energy Board Act referred to by Mr. Lyle, the Board has authority to impose conditions on all of its orders. Clearly, should the Board order an issue approving the proposed fees or making such recommendations under section 19.2, it has the ability to impose a condition and make recommendations to the effect that the IESO should be guided by certain stakeholdering principles and required to file any resulting stakeholdering process in its next section 19 case.

498

Now, Mr. Lyle suggests that the scope of that condition‑making jurisdiction is very limited and, on review, would be read down. We suggest that rather the appropriate test was enunciated by the Court of Appeal in Bell ExpressVu, and the interpretation of any condition‑making power would, in fact, have to be reflective of the entire statutory context which has the Board ensuring economic efficiency, promoting cost effectiveness, reviewing fees. Undertaking stakeholdering processes itself, the Board has a section 4.4 jurisdiction relating to stakeholdering. So in that regard, such a recommendation or condition would be entirely appropriate and in the context of the appropriate statutory interpretation, as dictated by Bell Expressvu.

499

Finally, the Board's jurisdiction is also supported by its mandate under section 1.1.2 of the OEB Act to promote economic efficiency and cost effectiveness in electricity. And certainly it's been the evidence throughout the proceeding that stakeholdering is a process that can result in economic efficiency. So to that extent, we would encourage the Board to recommend certain principles to guide that process and have the ultimate process be filed in the next rates case.

500

Now, in relation to questions asked of Mr. Brown on section 13.2 and submissions of that ‑‑ on that point, we'd like the address the jurisdiction under section 13.2, briefly.

501

As I understand it, Mr. Brown's submissions were to the effect that, because there is express IESO jurisdiction relating to stakeholdering under section 13.2, then the Board's jurisdiction to review any stakeholdering‑related issues is limited to quantum.

502

Taking that argument in the context of the Act, that would ‑‑ could be read to read that, because there exists an express statutory authority under section 18 of the Electricity Act for the Board to ‑‑ for the IESO to charge fees, then the Board's review is limited to the quantum of those fees. Clearly, this is not consistent with the Board's ruling on the same matter.

503

A second effect of Mr. Brown's proposed interpretation would effectively have section 13 be deemed to be paramount to the Board's review of IESO fees and related activities under section 19 of the Electricity Act. The Board's order powers under section 23.1 would also be subverted to section 13.2 jurisdiction.

504

It's APPrO's submission that, n the absence of any express language in the statute establishing such a hierarchy, or paramountcy, the better interpretation is that the IESO's jurisdiction to establish stakeholdering processes under section 13.2 is, in fact, complimentary to the Board's jurisdiction to review and make recommendations on stakeholdering‑related expenditures and associated activities under section 19. In fact, the relief requested by APPrO on the issue of stakeholdering reflects that complementary nature, where the IESO is developing the process, pushing forward with the actual amendments, and the OEB is providing guiding principles to inform the IESO's activities.

505

That concludes our submissions. Should there be any questions from the Panel, we'd be happy to entertain them.

506

MR. VLAHOS:
Ms. DeMarco, it's not a question. I'm seeking some help here to ‑‑ on the law. If I read section 19.2, it sets out the Board's powers, and we may approve the proposed requirements and the proposed fees, or may refer them back to the IESO for further consideration

507

So all this discussion about conditions, help me understand: Under what section, and where do they actually go in the document, and what force do they have? I'm just ‑‑ I'm not clear on this.

508

MS. DeMARCO:
I think it's the use of the article "or" that's causing problems in this context. In making ‑‑ or approving the proposed requirements, the Board is seized of its order jurisdiction under section, I believe it's, 20 and 23 of the Ontario Energy Board Act. Let me just pull it up.

509

Right. It would be a combination of section 20, which allows the Board to, in hearing matters, apply its powers under the Ontario Energy Board Act. And then the specific conditions section that allows for orders to have conditions is 23.1, which indicates that the Board, in making an order, may impose such conditions as it considers proper, and an order may be general or particular in its application.

510

So, in that context, reading section 19.2, there certainly is, in the context of making an order approving fees, the ability to make recommendations associated with those fees, and they could go to the extent of being conditions of the actual approval.

511

Mr. Lyle and Mr. Moran referred to a nexus between what you're doing, approving fees, and the subject matter, and clearly that nexus has been established in the context of stakeholdering. There are fees pervasive ‑‑

512

MR. VLAHOS:
Right.

513

MS. DeMARCO:
‑‑ with stakeholdering.

514

MR. VLAHOS:
Although there's no ‑‑ there may not be such thing as a ‑‑ under section 19.2 there's no order. The word "order" that appears there is simply a report by this Board to ‑‑ as a result of its proceeding in terms of approving, or having recommendations if we don't approve. There's no such thing as an order.

515

MS. DeMARCO:
It's actually section 19.2. "The Board shall make any determination in a proceeding by order."

516

MR. VLAHOS:
Sorry?

517

MS. DeMARCO:
That's of the Ontario Energy Board Act.

518

MR. VLAHOS:
Okay. Give that to me again. How does it read?

519

MS. DeMARCO:
It's section 19.2 of the Ontario Energy Board Act., which reads:

520

"The Board shall make any determination in a proceeding by order."

521

MR. VLAHOS:
Okay. So determination, in your view, is what we're doing under section 19.2?

522

MS. DeMARCO:
Right. So to the extent that this constitutes a proceeding, and you're required to make a determination, you have to do that by way of order. And, pursuant to section 23, you may attach conditions to such an order.

523

MR. VLAHOS:
Okay. Just in practical, non‑legal terms, if we issue an order, then how can the order be refused? Because it is, after all, a recommendation, isn't it?

524

MS. DeMARCO:
The scope of your order is limited by the context of the jurisdiction afforded in section 19.2. So 19.2 limits what you can put in that order, and it indicates, specifically, that you can approve or provide recommendations.

525

MR. VLAHOS:
Okay. So the conditions that we're talking about here, those are conditions that would appear in the same document? Call it "Board's Decision and Order" or "Report and Order", whatever you want to call it. So there will be, in that same document that we're talking about, conditions as opposed to conditions to the licence, for example, of the IESO?

526

MS. DeMARCO:
Yes. And I actually do feel that that's the more appropriate place for the nature of the remedy asked for here. Conditions of the order in this proceeding, pursuant to section 19.2 of the Electricity Act as opposed to a licence condition, which might be more appropriate once we're well through and have a defined stakeholdering, but at this stage, it would be recommendations to consider the principles.

527

MR. VLAHOS:
From what you heard today, is anybody advocating those conditions to be a licensing amendment? Or ‑‑

528

MS. DeMARCO:
I heard Mr. Lyle indicate that it would be appropriate for parties to return and seek a licence amendment. And then, in response to questions, I heard Mr. Moran refer to ‑‑ this would be one of the available remedies. But it appears to be a blunt instrument for a sharp stone.

529

MR. VLAHOS:
Okay. Thank you very much for that.

530

MR. KAISER:
Ms. DeMarco, let's assume that the Board does issue an order, and let's assume that we have jurisdiction to put conditions in it, as you suggested. And those conditions can go to stakeholdering, because they are an expense in this proceeding.

531

The specific condition that you recommended, as I recall, were the principles enunciated ‑‑ in part, I should say, the principles enunciated by Mr. Watts. Now, in appendix A, there's 13 draft principles.

532

Here's the problem I have with this. Those haven't been tested in this proceeding. In fact, the applicant has specifically said they're not expressing any views on them. We don't have any witness here. We've got a Xerox of a report that some consultant prepared. And I'm just wondering, as a practical matter, would it be fair to anyone ‑ let's suppose we got over this jurisdictional wrangle ‑ to throw these principles in an order? We haven't had any discussion on these specific principles. Does that make much sense?

533

MS. DeMARCO:
To the extent they're principles and not binding, prescriptive requirements.

534

MR. KAISER:
But aren't principles supposed to mean something? I mean, you're either asking the applicant to follow these principles in drafting its stakeholdering or you're not. And we haven't had any testing of whether these principles are good or bad. If we throw them in an order, we're presumably turning our minds to the question that these are principles that this applicant should follow and enshrine in its stakeholdering.

535

How can we do that on the evidence in this record? I'm not saying it's a bad idea, I'm just saying, what evidence do we have to make a judgment as to whether these are the right principles or not?

536

MS. DeMARCO:
Well, essentially, you put your finger on the nose of the problem and why we've asked for the second portion of the relief, and that is to have the matter filed as part of the next section 19 review. We have the line 904 challenges associated with the IESO's position, on what's before the Board right now. There's almost what I'll call plausible deniability associated with what's been filed by the Board.

537

So to the extent that the IESO has initiated this process, that they have sought stakeholder input, and the principles, as I understand them, are reflective of stakeholder input, then, by definition, they're doing what they're intended to do: They're reflecting the concerns of stakeholders in the design of the new process.

538

MR. KAISER:
You see, that's my problem. I don't know whether Mr. Warren's client agrees with these principles. He didn't even turn his mind to it. He just wanted some money. That's the only principle he wanted. We haven't really had a discussion on the principles.

539

MS. DeMARCO:
I don't know whether to touch that or not.

540

MR. KAISER:
In any event, I'm ‑‑

541

MS. DeMARCO:
I think if you look at principle 10 ‑‑

542

MR. KAISER:
The other point, to be fair to the applicant, is they say, and I'm sure Mr. Brown can correct me, this process hasn't finished. They haven't given Mr. Watts the benefit of their views, the management hasn't made their views known on any of these issues, whether they agree with the principles or not. There's going to be another meeting, we heard, on April 20th. Isn't this a bit premature, to be making a judgment about what principles should go into the stakeholdering and including them as a condition in a rate order?

543

MS. DeMARCO:
I think if you go at it from the opposite end, the answer would be no. To the extent that they were put before the Board in this proceeding with stakeholder review and no one, there is no evidence in this proceeding that these principles are a piece of ‑‑ are terrible ‑‑

544

MR. KAISER:
Well, there's no evidence either way, to be fair, whether good, bad or ugly.

545

MS. DeMARCO:
There was testing in the transcript on the principles themselves and whether or not certain critical issues were reflected in them. Just to note, Mr. Warren's principle of meaningful participation or engagement would be reflected in principle 10.

546

MR. KAISER:
Mr. Lyle, do you have any views on any of this?

547

MR. LYLE:
Well, Mr. Chair, I think I did express some views in my submissions where I indicated that IESO management has this process underway, that they appear, in good faith, to be seeking to reform their stakeholdering process and to do it quite quickly. And also, I indicated in my submissions, as you've noted, that intervenors have not called evidence in support of these principles, or suggesting how the IESO process could be made better.

548

MR. KAISER:
Tell me this: In your view, would the Board have jurisdiction? If it decided it wanted to insert a condition in this order that the company's final proposal with respect to stakeholdering come back to the Board for approval, would we have the jurisdiction? I'm just asking you a legal question. I'm not asking you whether you think it's a good idea, I'm just asking, would we have the legal authority to do that?

549

MR. LYLE:
I think that's why I raised the concept, Mr. Chair, of section 74 and the licence condition. The Board has broad authority to impose licence conditions, and its authority to impose licence conditions is set out in subsection 70 ‑‑ section 70.1 of the OEB Act. And as I indicated, once the IESO has completed its stakeholdering process and developed a new stakeholdering process, there is the option for any stakeholder who feels aggrieved to use the licence amendment process as a mechanism to bring this issue back before the Board.

550

MR. KAISER:
Yes. Mr. Rodger acknowledged that. Thank you.

551

Mr. Brown, do you require some time?

552

MR. SOMMERVILLE:
I have a question, Mr. Chair.

553

MR. KAISER:
Sorry.

554

MR. SOMMERVILLE:
One of the things you touched on briefly, Ms. DeMarco, was implications of the transition from the stakeholder board to the independent board. Could you briefly expand on that a little bit in terms of the stakeholdering issue. How does that play into this? What does it mean for this company to now have an independent board from a stakeholdering point of view, in your view?

555

MS. DeMARCO:
And I'll qualify this as my view. In the context of the original structure of the IESO board, I understood the stakeholder representation requirement to be an attempt to canvass a broad range of views and bring full market discipline to IESO, "full market perspective" is a better word, to IESO decision‑making.

556

Now in the context of independence, there is not the same stakeholder representation from each relevant sector on the board, which makes the actual stakeholdering process developed under section 13.2 that much more critical in bringing to bear the full range of views in the market in IESO decision‑making.

557

MR. SOMMERVILLE:
Thank you.

558

MR. KAISER:
Mr. Brown, do you need some time?

559

MR. DAVID M. BROWN:
I do, sir. Would it be possible to take a lunch break now, come back at 2?

560

MR. KAISER:
We would be happy to accommodate you. At 2:00.

561

‑‑‑ Luncheon recess taken at 1:00 p.m.

562

‑‑‑ On resuming at 2:00 p.m.

563

MR. KAISER:
Please be seated.

564

Mr. Brown?

565

REPLY ARGUMENT BY MR. DAVID M. BROWN:


566

MR. DAVID M. BROWN:
Thank you very much, Mr. Chair.

567

By way of reply, I would like to start off with the issue of, what does the Board do on a section 19 review? I think I addressed it earlier this morning, but there have been a number of comments, so I want to take this opportunity to get the IESO's position clearly on the record.

568

It's the position of the IESO that, under a section 19 review, the Board brings to bear on the revenue request by the IESO, and the fees request, the normal regulatory oversight that the Board brings to regulated entities. To put the ‑‑ put it in the ‑‑ something specific to the IESO, I mean, what the Board should do on a section 19 application is consider whether the IESO is doing what is appropriate to meet its obligations at reasonable rates, or at a reasonable cost.

569

The obligations of the IESO are spelled out in the Electricity Act. And, during the course of a section 19 review, in considering whether the IESO is doing what's appropriate to meet those applications at a reasonable cost, this Board, I would submit, needs to take into account several things.

570

First of all, it's got to read the Electricity Act as a whole: Who does what, what is the mechanism for doing various things, such as the initiation of market rules, and whatnot. You have to read the Act as a whole to bring that ‑‑ to answer the question whether what the IESO is doing is appropriate to meet its obligations at a reasonable cost.

571

The second thing that you have to take into account is the fact that the IESO, its board and management, are given specific duties and roles under the Act, which they are obliged to discharge.

572

And thirdly, you've got to take into account the fact that the OEB has been given oversight under section 19, with respect to the revenue requirements and expenditures of the board.

573

It would be my submission that that is the normal regulatory oversight that a regulator would take. You look at the statute, you read it as a whole, and then ask whether or not the regulated entity is doing what it's obliged to do at a reasonable cost.

574

And so that is the position that the IESO would like to put on the record, as a matter of general principle as to what this Board should do on a section 19 application.

575

If I could turn, then, in the balance of my submissions to really track the structure of my submissions in‑chief. In my submissions in‑chief, I started off by dealing with the revenues and expenditures approval requested for the market evolution program.

576

Through the submissions that you've heard from the intervenors in this proceeding, I did not hear any intervenor taking objection to the proposed revenue requirement for the market‑pricing initiative and program management components of the revenue requirement. That is the $3.2 million that's being requested.

577

With respect to the $2.4 million in OM&A for the DAM project, in oral argument, I didn't hear any objection to that quantum, or any objection to the fact that that work should go forward. I note, however, that, in its written submissions, VECC stated that, and I'm quoting here:

578

"VECC is not comfortable with any day‑ahead market initiatives going forward at the proposed level of $2.4 in 2005."

579

There's no evidence referred to by VECC as to why it is not comfortable and, although they are certainly free to express that view before you by way of argument, there doesn't seem to be any evidence to support whatever spending level they think is appropriate.

580

Which then brings know the resource adequacy market program. And AMPCO ‑‑ as I understand the submissions that have been made to you, with respect to the $60,000 for OM&A spending prior to the point of implementation, the general consensus seems to be that number is okay, except AMPCO wanted this Board to impose a condition to effect that the IESO allow stakeholder input, which the IESO would then formally communicate to the Ontario Power Authority.

581

I would first like to note that the IESO had notified, through its website, and through the RAM working group, interested parties that they had up until March 15 to comment on the detailed design document on RAM that the IESO had published. So there has been an opportunity for stakeholder comment. But secondly, and, I think, more importantly, the evidence that you heard from the IESO is that, when the, sort of, tidy‑up work had been finished, it was essentially going to pick up the phone, phone the OPA, and say, We'd like to talk about the RAM and see that your views are, does this fit into the picture?

582

And, quite frankly ‑‑ and, certainly, as part of that conversation, the IESO is more than prepared to say, you know, In this proceeding, there were some intervenors who said that they'd like to have some input into the discussion, there's an intervenor who suggested that there should be a cost‑benefit analysis, or study, done before anything goes ahead: OPA, what do you want to do?

583

And I think that highlights the fact that some of the conditions that are being asked for are really matters that have to do with ‑‑ how does OPA want to proceed with this matter?

584

The evidence that you heard from the IESO was that it was not going to spend $400,000 on implementation. It wasn't going to spend money on implementation, unless it got the concurrence to proceed with some form of resource adequacy market. So, certainly, the IESO is more than prepared to, you know, inform Dr. Carr, or whomever he wants to have carriage of this matter, that some would like input, and some would like a study done. But, quite frankly, the ball is then in Dr. Carr's court, and I don't think it's appropriate for this Board to impose conditions on what the OPA may or may not want to do in respect of the resource adequacy mechanism.

585

The thrust of the comments that I had heard through cross‑examination, and through some of the arguments is that, in light of Bill 100, the OPA should now be making this kind of decision. Fine, let them make the decision. You've heard the evidence of the IESO that it won't proceed without the concurrence of the OPA.

586

So, in my submission, the conditions that AMPCO is requesting are not appropriate. Nor is the condition that ‑‑ or the suggestions made by the EDA, through Mr. Moran's submissions ‑‑ and the way I heard them was something to the effect, Well, the OPA cannot give a green light to proceeding with a resource adequacy market until its integrated plan is approved.

587

Well, that's not in the Electricity Act. That's not in the regulations under the Electricity Act. And it's characteristic, I would submit, of the thrust of a number of suggestions made to you by intervenors, that somehow you should go beyond what's in the Act and create conditions and impose conditions and, you know, enhance or add to what's already in the Act.

588

My simple submission is the Act ‑‑ the Electricity Act was amended by Bill 100. There is a new structure in place. Let it play out. Give it some time to work. See how the entities under this new structure discuss things, what decisions they come up with. And then, in the next case, you know, you'll have a better handle on things.

589

But I think, as a general principle, it's inappropriate for intervenors to essentially say, Well, before you even go down that road, and try and do your new jobs, or your modified jobs, under the Electricity Act, a whole bunch of conditions should be piled on. That, in my respectful view, is simply not a reasonable way to proceed.

590

So, with respect to the actual revenue requirements that are being requested by the IESO, I simply, by way of reply, go back to the submissions I made to you in‑chief, and ask that they be approved by this Board.

591

If I could turn to the second issue, which was the issue of the threshold, there seemed to be a view in the room that the option 2, as I described it, that the IESO had put forward, didn't have much traction. And nobody really seemed to like it, although they recognized it was a good faith effort by the IESO to respond to some concerns.

592

The only concrete submission that I've heard with respect to a threshold was that of AMPCO in Mr. Rodger's submission. And I must confess I was unclear after listening to his submission and also have reviewed a first draft of the transcript as to precisely what AMPCO was proposing by way of a threshold.

593

On the one hand, there was a suggestion, perhaps, that the $250,000 Mr. Rodger was talking about was in respect of new or what we had called intra‑year market evolution program initiatives before market rules are enacted, and essentially, if that's what they're proposing, they're substituting 250,000 for the $1 million that we had put in our proposal.

594

But in another place in his submission, there seemed to be a suggestion that, Well, perhaps the $250,000 would apply to any new market evolution program initiative; that is, even if you get section 19 approval for $7 million, you can't do more than spend $250,000 until the market rules are approved.

595

I'm not clear which it is, and perhaps the final transcript will bring that to light. But in the submission of the IESO, AMPCO's proposal should not be adopted, and, as I indicated to you in my submissions yesterday, the preference is option 1, that there be no threshold.

596

It is significant, I think, that when Mr. Rodger gave his submissions, he articulated three reasons why, in AMPCO's view, there should be a threshold, Bill 100 and a few others. What is significant is what he didn't offer as a reason.

597

There was no reference in any of those three reasons to any past imprudent spending by the IESO or lack of management discipline that would merit the imposition of a spending threshold.

598

In my submission, it's important that the Board recall that, in this application, there is an application for specific funding, for specific approvals, and that the application should be assessed on its merits based upon the evidence that is before you; that is to say, that the OEB should deal with the "what is" ‑ what is or what are the programs that are before you in respect of which approval is being sought ‑ and not deal with hypothetical or speculative what‑ifs, which is essentially the thrust of a lot of the intervenors.

599

They're essentially saying, Well, we don't have big objections with what the IMO is asking for in this proceeding, but you never know what might be down the road. I think Mr. Rodger or somebody said, There may be another DAM, there may be another RAM, there may be the bogeyman under the bed, you better put in some what‑if kind of spending threshold so the IESO doesn't run amok.

600

Interesting rhetoric, but in terms of regulatory principles, in my respectful submission, it doesn't hold water. I think the appropriate approach for the regulator to take in this case is to assume that the management and the board of the IESO will deal with the what‑ifs when they arise in the same way that they have dealt with issues in the past. And the evidentiary record before you is, the way that they have dealt with issues in the past is in a financially prudent way with cost control. And the proof that is in the pudding is that, since 2002, there has been no increase in the fee that has been charged to market participants.

601

I mean, I would be in a much different position coming before you and making these submissions if, for the last four years, the IESO usage fee had gone up and up and up and up. Pretty tough, in those circumstances, to make the submission that management has exercised financial responsibility, cost discipline, and all of that sort of stuff.

602

But I do have the benefit of coming before you on behalf of the client where the fee has remained unchanged since 2002, and, in my respectful submission, great weight has to be given to that fact in terms of this Board's assessment of the ability of the management of the IESO to do their job in a reasonable, appropriate and financially prudent way, and to assume that that is the way they are going to continue to conduct their business.

603

And if you accept that submission that I have just made, if you look at what has gone on before to try and assess how the IESO is going to deal with what will come up in the future, then there is no evidentiary basis, I would submit, for imposing a layer of further regulatory oversight beyond that, which is already in section 19, particularly in the concrete circumstances of this case, where the IESO is not proposing major capital expenditures in 2005 on MEP. It's only proposing $200,000. And no one has taken, I would submit, serious issue with the OM&A that has been ‑‑ that has been advanced.

604

Now, Mr. Lyle, in his submissions, did try to draw a link between some spending oversight or threshold and the market rules, and, indeed, his submissions and the submissions of some others were to the effect that the IESO really hadn't addressed the issue that was set out in issue 9.1.

605

I've given you several submissions on that before, but let me summarize them on this particular issue.

606

First, in my submission, the OEB, at the outset of this new structure on the Electricity Act that came in as a result of Bill 100, should not impose expensive and inefficient regulatory requirements against some what‑if in the future. I think the practical judgment is simply, Let's see how things work. If a problem does arise in some future year, then you are going to have the opportunity, quite quickly in the next case, to examine that problem and see whether, in light of that problem, some change should be made.

607

But, you know, as a starting principle, let the thing at least have a year or two's worth of experience to see whether's need to add anything more.

608

The second point is, I think the record has shown, and a few intervenors have referred to this, that the board of the IMO and now the IESO has historically avoided making market amendments that require review. There was a mechanism under the old Act for review by the Minister. Now, that simply hasn't happened, and I think that has to carry some weight in your decision.

609

And then finally, a point that I've referred to before is that, what happened at the board of directors of the IESO in December of 2004 should give you comfort. There was concern expressed about the direction in which DAM was going. The Board heard that, decided to stop and go back and reassess, and I think that's a strong indication of prudent management and governance at the IESO.

610

So for those reasons, the IESO doesn't accept the submissions that have been in response by the intervenors with respect to the threshold.

611

The next issue is the stakeholdering issue. By way of reply, I would first submit that it was not fair by some of the counsel for the intervenors to characterize the stakeholdering process that the IESO has used in the past as inadequate. There's a substantial record which I took you to in my submissions in‑chief about the extensive stakeholdering that has taken place.

612

Now, there is no doubt that, through the stakeholdering process on various issues, not everyone has agreed, but the adequacy of stakeholdering, in my respectful submission, cannot be measured by whether or not you reach consensus. That's not going to happen in all cases. And if there are dissenting views, that doesn't mean the process has been inadequate.

613

What a stakeholdering process is designed to do is to give affected parties an opportunity to be heard and an opportunity to have their dissenting views, if that's what they are, taken into account.

614

It's not a guarantee that, at the end of the day, the decision will be in your favour. That's not what stakeholdering is. And I had the sense, in listening to some of the submissions, that the operating principle was, Well, if the decision went our way, the stakeholdering was great; if the decision didn't go our way, inadequate stakeholdering. That's a mischaracterization of what the purpose of stakeholdering is.

615

I think it also highlights for this Board the practical difficulty that the IESO faces. It is charged by statute to make market rules and to develop the market. Lots of commercial interests are at stake. People aren't necessarily going to disagree. But the mark of good stakeholdering is not necessarily consensus at the end of day. The mark of good stakeholdering is that everyone has had an opportunity to say its piece in the process and to have it taken into account.

616

There's another, sort of, general comment that was made that I wish to take issue with on behalf of the IESO. There was a suggestion by one counsel that the IESO should be treated just like any other stakeholder, and I think probably the reference there was to IESO management.

617

In my respectful submission, that's a mischaracterization of the obligation of IESO management. The IESO board doesn't expect management just to be another stakeholder. It's paying its management to make recommendations. That's what its job is. And management would be delinquent if it didn't make recommendations. It's not just, merely, another stakeholder. It makes recommendations and runs the company.

618

Now, a number of intervenors suggested that this Board should impose, as a condition of approval of the revenue requirements of the IESO, a bunch of conditions relating to stakeholdering principles. My basic submission is that, really, through advocating the imposition of such conditions, the intervenors are trying to shape or pre‑empt a fulsome debate on stakeholdering before it takes place.

619

I think the evidentiary record before you, particularly the working paper from Mr. Watts, indicates that the scope of what he is going to be looking at is broad. Say whatever you want to say, nothing is predetermined. Everything is on the table.

620

Under those circumstances, it would be highly inappropriate, I submit, for this Board to impose conditions which would have the effect of saying, Well, no, don't consider that, don't consider this. That would really be cutting the process off at the knees.

621

And in that regard, I think there's a significant distinction between this Board saying in its reasons that ‑‑ here are things that we think are worthwhile throwing into the hopper, and we think worthwhile being considered in the discussion. I think, as you heard Mr. Campbell say, the IESO would welcome that, either directly through the Board in its decision in this matter, or through the participation of Board Staff in the ongoing stakeholder review.

622

However, it would be quite another thing for this Board to say in its decision, These are the principles that must guide the debate. That, in my respectful view, would be inappropriate because, essentially, it would be predetermining the debate, and that would be unfair to the stakeholders who haven't intervened in this proceeding. The people who have intervened in this proceeding do not represent all market participants are all of the stakeholders. Many more people attend these sessions than attend this particular proceeding. And, in fairness to them, they are expecting to be able to discuss whatever they want with the independent consultant, and they shouldn't be denied that opportunity.

623

Similarly, AMPCO, through its counsel, proposed five different conditions, or recommendations, that should be imposed by the Board. As a general matter, the IESO doesn't agree with any of them, in terms of being imposed by way of conditions.

624

I do wish to highlight one. I think counsel for AMPCO recommended ‑‑ or stated that the OEB should be the process manager for the stakeholder review process. In my respectful submission, that's not what section 13.2 of the Electricity Act says. That section says the IESO shall be the process manager. It's the IESO that has the mandatory obligation to establish processes.

625

The evidence before you indicates that the IESO is embarking upon that process in a good faith way, and has retained an independent expert, or independent consultant. There will be a broad‑ranging discussion, and there is no need, in my respectful submission, for this Board to impose conditions that would interfere with that process.
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In terms of what will happen in the next rate case, I thought I had made it clear in my submissions this morning that the IESO will report in its next section 19 case on the new process adopted by the IESO board. Indeed, I think I went further and undertook that, when the new Board adopts the new process, that will be reported to this Board and to all of the intervenors, and, as well, in the next case, there will be a report on what that new process is.
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If I wasn't clear in the morning, I want to make it clear now that that's what the IESO will do in its next case, and that's the information that it will provide to the Board.
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One final point in this area. My friend, Mr. Rodger, in his submissions, talked about the need for a special section 19 proceeding to consider the new stakeholdering process that the IESO board might adopt. While that kind of intra‑year proceeding is a lawyer's dream, I don't see a practical need for it. You're going to have the 2006 section 19 application filed with you by the end of October, or early November, and there will be a report in that on it.
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The final issue, then, Mr. Chair, is the issue of cost comparison. As I heard the submissions, the only intervenor that really dealt with this issue was AMPCO. They essentially ‑‑ or it essentially said that the IESO should continue to use public data to make comparisons. I think, in my submissions yesterday, my bottom line was, If you're going to do something, do it right. The evidence before you is that the public data just doesn't provide a useful basis for a useful comparison and, indeed, that's the whole reason the IESO wanted to enter into a cost‑comparison agreement with other ISOs, so they could get useful data. So, in my respectful view, there's simply no point and it would be a waste of money to do that, given the ongoing initiative with the other ISOs to get something useful, that can they be used by the IESO and by this Board.
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Those are my submissions in reply, subject to any questions that the Panel has.
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MR. KAISER:
Thank you, Mr. Brown.
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MR. DAVID M. BROWN:
Thank you.
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MR. KAISER:
Any further matters, Mr. Lyle?
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MR. LYLE:
I don't believe so, Mr. Chair.
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MR. KAISER:
All right. We stand adjourned, then.
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‑‑‑ Whereupon the hearing concluded at 2:30 p.m.

