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NO UNDERTAKINGS WERE ENTERED DURING THIS HEARING

Thursday, March 2, 2006


‑‑‑ Upon commencing at 9:32 a.m.

     PRELIMINARY MATTERS:

MR. SOMMERVILLE:  Good morning.  Please be seated.

     Good morning.  This is the resumption of the matter

that deals with the review of a rate order issued in 2001 to West Coast Huron electricity utility, brought by Sifto.


Mr. Smitheman, I think you're scheduled to continue

your cross-examination this morning.  Are there any

preliminary matters that we need to deal with before that

happens?

     MR. SIDLOFSKY:  Sir, I'm not sure if Board Staff have

anything, but I have a couple.

     First item - and Board Staff and my friends will have

copies of it now - Mr. Bacon, in response to undertaking J1.3 yesterday, has prepared a chart.  Perhaps not surprisingly, it takes some explanation.  And Mr. Bacon is prepared to do that.  He'd like to take the Board through this chart to assist everyone, I think, to understand where the figures come from in column 4 of the chart that was filed as an exhibit yesterday.

     MR. SOMMERVILLE:  Right.  And is there anything else,

Mr. Sidlofsky?

     MR. SIDLOFSKY:  There is.

     MR. SOMMERVILLE:  We'll come back to that.

     MR. SIDLOFSKY:  There is.  So I assume we'll move ahead with that, and that will happen before we deal with

Mr. Smitheman's cross-examination.

     There are actually two other items but they're 

related.

     In speaking with Mr. Bacon on an unrelated matter

yesterday evening, he mentioned that during the course of

the proceeding yesterday there was some question raised as

to whether Mr. Snelson's figures included both the power

factor penalty and the diversity credit.  And Mr. Bacon

advised me that he had gone back and looked at his chart

that he had prepared yesterday, and he has revised that

chart to reflect Mr. Snelson's assertion that those are

all-inclusive numbers, that Mr. Snelson's two numbers, the 

600-and-some-odd thousand and the 858,000, are all-inclusive numbers.

     So Mr. Bacon has asked for an opportunity to present

that revised chart based on those -- based on Mr. Snelson's

comments.

     MR. SOMMERVILLE:  I think that would properly fall

within the category of redirect evidence and a

clarification.  I guess it's a question of the timing of that clarification and when that should occur.

     Normally I think that would be something that has

arisen in the course of -- not necessarily from your

cross-examination, Mr. Smitheman, but it's sort of arisen

since the evidence was first presented.

      Now, it may be of assistance to you to have that

clarification ahead of time.

     MR. SMITHEMAN:  Otherwise, in my respectful submission, I would be hamstrung.  In other words, if I didn't raise this in cross, then it wouldn't be proper to have this in redirect.  I think the fairest thing to do is to allow Mr. Bacon to provide us with that.

      In fairness, I think Mr. Bacon did indicate from time to time in his evidence in-chief that these are things that could be worked out with Mr. Snelson, and there’s a need to try and determine why there was a difference in that regard.  So I'm content to allow that.

     MR. SOMMERVILLE:  Fair enough.  I think Mr. Bacon's

point is a little different than that.  I think what

Mr. Sidlofsky is suggesting is that there's a kind of a 

re-jigging to some extent of some of the numbers in light of the fact that they ought now to be considered gross numbers rather than net numbers, if you like.

     MR. SMITHEMAN:  Yes.  All right.

     MR. SOMMERVILLE:  Is that right, Mr. Sidlofsky?

     MR. SIDLOFSKY:  That's right, sir, and I'm not sure it

changes Mr. Bacon's evidence to a huge degree as to what the bottom line is.  But I do think it's more appropriate in these circumstances to have the record clarified in advance.  It's fairer to Mr. Smitheman.

     MR. SOMMERVILLE:  I think that's right.  

Mr. Millar, do you have any comment on that?

     MR. MILLAR:  No, nothing to add, sir.

     MR. SOMMERVILLE:  I think we'll proceed in that

fashion.  So we'll have Mr. Bacon's explanation of J1.3 and

his clarification with respect to his evidence prior to

Mr. Smitheman’s cross-examination.

     MR. SIDLOFSKY:  That's right.

     Now, sir, on a related matter, related to that second

item, with Mr. Bacon's updated chart, you'll recall that

among yesterday's undertakings -- and there weren't very many of them, but one of the undertakings that Mr. Snelson gave was to provide an updated number for the calculated refund to Sifto as of April 30, 2006.  And you'll recall yesterday that the general tenor of the discussions or the comments on the part of both Mr. Snelson and Mr. Bacon was that the numbers that were being used here were current to 2005.  They hadn't been updated.

And my concern, in reviewing this matter yesterday

evening, was that if Mr. Snelson is being asked to provide

an updated number for the refund on his side, then it would

be appropriate that Mr. Bacon provide an updated figure in

what amounts to column 4 of his chart from yesterday.

     And that wasn't asked for -- my friend Mr. Millar

didn't ask for that yesterday, but it's occurred to me that

we've been able to stay on an apples-to-apples comparison

at this point.  And I think it's important that we be able

to do that going forward as well.

     MR. SOMMERVILLE:  Mr. Smitheman, do you have a comment

about that?

     MR. SMITHEMAN:  No.  I agree.

     MR. SOMMERVILLE:  Mr. Millar?

     May I indicate -- and I think that makes sense,

Mr. Sidlofsky.

     MR. SIDLOFSKY:  Thank you, sir.

     MR. SOMMERVILLE:  And we'll give you that opportunity.

     It is the Board's intention in this matter to make a

determination once and for all, if you like, with respect to the fundamentals of the dispute between the parties.

     I fully expect in consultation with my colleague

Ms. Spoel that we will be speaking from the parties to fill

in the blanks once that decision has been made, so that we

will provide decisions about how we think this structurally

ought to follow.  But we will leave it to the parties to work out as between their respective experts and whoever else they want to bring into the picture so long as we end up at the end of the day with an agreed-upon number.

     And the Board would expect that the parties would be

able to do that, given guidance that we hope to provide in

the decision.  So that's -- the next round will be a

consolidation, a reconciliation or sawing-off.  Or however  we want to characterize it, there will be an opportunity for the parties to sort out this -- some of these numbers at the end of the day.

     MR. SIDLOFSKY:  And I understand that.  That's not 

uncommon for the Board to do, and we appreciate that.  It

just seemed important to -- you know, if we can move forward with as comprehensive a record as possible, that

would be the thing.

     MR. SOMMERVILLE:  Absolutely right, Mr. Sidlofsky.  And we're not at that stage yet, so we're happy to hear the

alternate characterizations.

      So, with that, if you could proceed to take Mr. Bacon

through those clarifications.

     MR. SIDLOFSKY:  Well, sir, I can tell you, first of 

all, with respect to undertaking J1 --

     MS. SPOEL:  We seem to have one copy of this answer to

undertaking.  Do you have a second copy?

     MR. MILLAR:  I left some on the table with Board Staff.

     MS. SPOEL:  Thank you.

     MR. SIDLOFSKY:  Sir, with respect to undertaking J1.3,

I think the most productive approach would be to have

Mr. Bacon simply explain to the Board how the $531,120

amount owed to West Coast's ratepayers was calculated.  And

in order to do that it will be helpful if you have 

Mr. Bacon's original chart in front of you, which is Exhibit K1.7.

     MR. SOMMERVILLE:  Thank you.

     MR. SIDLOFSKY:  And the Table that Mr. Bacon has

provided as the response to undertaking J1.3.

     MR. SOMMERVILLE:  Thank you.


WEST COAST HURON ENERGY INC. – PANEL 1; RESUMED:


Peter Ioannou; Previously sworn.


Larry McCabe; Previously sworn.


Bruce Bacon; Previously sworn.


CONTINUED EXAMINATION BY MR. SIDLOFSKY:

Mr. Bacon, you're still under oath?

     MR. BACON:  Yes.  Shall I proceed, then?

     MR. SIDLOFSKY:  Please.

     MR. BACON:  I think it would also be beneficial if you

turn to my affidavit of March 12th, 2005, which is under tab 3 of the information provided from West Coast on the same date.

      If you turn to page 12 -- sorry, page 10 of my

affidavit of that date.  And we're looking at table 3.  I just want to make sure everybody has that.     

MR. SOMMERVILLE:  We're getting there.  Thank you.     

MR. BACON:  Okay?  All right.  You'll notice that the table 3 that's on page 10 of my affidavit is much the same as the table that's before you.  It's called "revised.”

You could classify it as being "enhanced."  Anyway.  Just lost my chair.  
     If you see in my table, on table 3 of my affidavit, there's a column that's classified as "Distribution owed to WCHE from Sifto," and it's showing a total of $948,004.  And what I've done is I've broken that down into two components in the revised chart.  It's called:  "Distribution owed to WCHE from Sifto payable to other customers."  And that totals an amount of $850,004.
     Now, that is the amount of distribution charges that Sifto would owe West Coast under my -- under the fourth case shown on the chart K1.7 when the cost of power is adjusted to reflect the 70 percent coincidence factor.     

MR. SOMMERVILLE:  Mm-hm.     

MR. BACON:  And that's the amount you would -- that's the amount that Sifto owes to West Coast, but then would be a base credited back to other customers through there balancing of the RUD model process.
     The next column is titled:  "Distribution owed to WCHE from Sifto relating to the RTPII administrative charge." And this is the amount we talked about, the $2,000 a month.  And that totals $98,000.  This whole time period actually is 49 months.  So it's 49 times 2, giving you 98,000.
     And that amount is to be collected in distribution charges from Sifto in our proposal, but it is not going to be rebalanced or given back to other customers because it’s an amount that should have been collected.
     Column C is “The cost of power owed to Sifto from WCHE,” because in our particular case, in our proposal, the West Coast proposal, their cost of power actually goes down.  So, to be fair, we owe them cost of power because they should have paid less in cost of power.  So that's owed to them.  But in actual fact, through the rebalancing process again, that is collected from other customers up until the point the market is open, which is May 1, 2002.
     The next column D is "The diversity credit owed to Sifto," which we've had a lot of discussion about.  And that's completely consistent with the number that 

Mr. Snelson has in his evidence of $163,284.  But that amount is not recoverable from other customers because it is a double-count.
     And then the power factor penalty owed to Sifto from WCHE is exactly the same amount as is in my original 

table 3 in my affidavit.  But again that amount is not recoverable from other customers because it would be classified as a double-count.
     Now, when you take column A plus B, minus C, minus D, minus E, that comes up with the total amount payable to West Coast from Sifto of $274,190, which is the amount that's consistent with my table in my affidavit.
     Now, the amount that we actually collect from other customers is A minus C.     

MR. SOMMERVILLE:  Yeah.     

MR. BACON:  Is that clear to everyone?  Okay.
     Now, the interesting thing about all this particular case - and I must admit this is probably the biggest brainteaser I've had in my whole career, but aside from that - is we have to collect the $560,642 from other customers.
     But what happens is you design rates to do that --I've gone back and done a rate design to do that -- but, as you know, typically what happens with rates, you design them based on certain assumptions, and then you apply them on actuals, and you don't necessarily collect the same amount because the amount you collect on is not the amount you actually design the rates on.
     So there's a little discrepancy.  And that discrepancy is $29,522, which comes up with the balance of $531,120, which is consistent with the amount that's shown on my chart classified as K1.7.
     And that is my explanation.  If anybody has any questions, I guess, I'm hope open to that.     

MR. SOMMERVILLE:  Mr. Smitheman may have questions anon.  

So the next point of clarification, Mr. Sidlofsky?     

MR. SIDLOFSKY:  Well, actually, if I could just stop Mr. Bacon on that before I move on to the next point.
     When I look at this chart, am I to understand that the $274,190 that you've calculated - and that's as of 2005, that's payable by Sifto to West Coast - will that $274,000 change if the adjustment to apply the designed rates against actual volumes changes?     

MR. BACON:  I don't think so, because I think the $274,190 is what happens to Sifto on their own, and unless assumptions are changed with regards to Sifto, then I don't see that number changing.
     And that's a very interesting -- this is also -- raises a very interesting point, is that through the whole process we have been concentrating on what's happening to Sifto.  There hasn't been a lot of emphasis on what's happening with the other customers.  And that's what we're trying to show here, and that's what my chart is as well.
     But to answer your question, I don't see that number changing, because it's been designed fairly tightly.  It's what's happening to the other customers that I could see changing.     

MR. SIDLOFSKY:  Thank you.
     Now, Mr. Bacon, you mentioned that you've updated your chart to reflect -- that's Exhibit K1.7 -- to reflect the all-inclusive nature of Mr. Snelson's calculations?     

MR. BACON:  Yes, I have.  Would you like me to distribute that now?     

MR. SIDLOFSKY:  I'll hand those around for you.  That's okay.     

     MR. MILLAR:  Would you like an exhibit number for that, Mr. Sidlofsky?  Mr. Sidlofsky, would you like an exhibit number?

     MR. SIDLOFSKY:  I'm sorry, I think that would probably

be helpful.

     MR. MILLAR:  K2.1.

EXHIBIT NO. K2.1:  UPDATED CHART REFLECTING THE ALL-

INCLUSIVE NATURE OF MR. SNELSON’S CALCULATIONS

     MR. SOMMERVILLE:  Any comment, Mr. Smitheman?

     MR. SMITHEMAN:  No.

     MR. SIDLOFSKY:  Mr. Bacon, perhaps you could take the

Board through this chart and then advise how it's changed

from the form that we see in Exhibit K1.7.

     MR. BACON:  Sure.  I went home last night and did some

reviewing of specifically Mr. Snelson's evidence with

regards to reflecting on what he had said in his evidence

yesterday.

      And bottom line, I concur with his assessment that

the amount that they are asking for in relief includes

essentially everything, which it includes the 

double-counting for the power factor penalty, which in K1.7

I had added on top of the amount that Mr. Snelson

had calculated.

      And so, quite simply, I have adjusted the amount

payable to Sifto in both the Sifto proposal 2001 case and

Sifto proposal 1996 case to reflect exactly Mr. Snelson's

numbers.  And that's all it is.

     MR. SOMMERVILLE:  Thank you.

     MR. SIDLOFSKY:  Thank you, sir.

     MR. SOMMERVILLE:  Mr. Smitheman, I think we're ...


CONTINUED CROSS-EXAMINATION BY MR. SMITHEMAN:

     MR. SMITHEMAN:  There's one small piece of housekeeping that maybe I should start with, then.

     Mr. Snelson, in reviewing the transcript, noticed a

small -- I don't know if it's a typo or misunderstanding of

the word that was used.  It's at page 32 of the transcript,

line 4, beginning with "time that Ontario Hydro had," and the word should be "surplus” generation, comma, "and it" is the rest of the line.

     MR. SOMMERVILLE:  Thank you.

     MR. SMITHEMAN:  Mr. McCabe, sir, if I understand your

evidence from yesterday, I think what you were saying is

that if we look at Mr. Bruce Bacon's chart today, being 

K2.1, or even yesterday's chart of K1.7, is that what you

were proposing in your evidence in-chief is that,

notwithstanding this other analysis that's been provided in

K2.1, is that what you are proposing is that the status quo

effectively be maintained and that the first analysis that

we see in the "approved" column to the far left is the one

that this Board should adopt as it did in November of '01. 

Is that correct?

     MR. McCABE:  Could I give an explanation to that?

     MR. SMITHEMAN:  Well, I just want to first of

all confirm --

     MR. McCABE:  That's correct.  That's correct.

     MR. SMITHEMAN:  -- that that's what you 

proposed yesterday.

     MR. SIDLOFSKY:  Sorry, sir.  Mr. McCabe asked if he could give an explanation.  Perhaps he could give it.

     MR. SMITHEMAN:  Well, my position would be that

that's something my friend may want to bring out on 

redirect.  I'm asking in cross-examination.

     MR. SOMMERVILLE:  Mr. Smitheman, I appreciate your

precision on that point.  At the proceedings before this Board, it is our practice to permit explanations except where they are useless.  And I think in this case we will permit Mr. McCabe to provide an explanation to his answer.  He's given his answer and ...

     MR. SMITHEMAN:  That's fine.  If Mr. McCabe

needs to provide a more complete answer, of course.

     MR. McCABE:  Yeah, when I stated that at the end of my

presentation, I have been consistent.  That wasn't a script

that I gave, from the lawyer, our lawyer.  I've been

consistent since this issue arose with the utility, with the LDC.  I've been consistent with former cabinet ministers.  I've been consistent with staff of those cabinet ministers.  And my position has been -- and there was an indication at one time we might be heading towards an agreement with Sifto to sit down their request and do cost allocation.  That was back some three years ago.

     MR. SMITHEMAN:  Sure.

     MR. McCABE:  Our LDC said, No.  We will wait 'til the

proper criteria is developed and it's approved by the

Ontario Energy Board.  Then we will proceed under those terms with an independent third party, prepare that, because we don't have the resources.  And I've been consistent that the best thing to do here is to leave the status quo.  And that's for two reasons.

      Number one:  I don't know where it's going to end up for a small LDC, and for the large user, or the RTPII user.

     And the second item:  I don't know where this is going

to go in the Province of Ontario for other customers that

are on the RTPII rate that may want to read the transcripts here and proceed on to the Energy Board for something else, because it benefits them changing the base year, the 2001, and then it benefits them changing the base year to 1996

using different figures as a large-use customer.

      We've been cognizant of that.  We've had concerns. 

And we're not afraid of doing the cost-allocation study.  We would love to do it, but we want the criteria.  And that may benefit Sifto; it may benefit the other customers.  And I've been consistent:  Leave it alone, let's get to that in 2006, it was, 7, maybe it’s 8 now.

      That's been my position.

     MR. SMITHEMAN:  That's fine.  Thank you.  You've saved me a number of questions.

      Basically, you're saying the status quo, maintain it,

warts and all, until there's cost allocation.  Is that a fair statement, sir?

     MR. McCABE:  I think that's a fair statement.

     MR. SMITHEMAN:  And cost allocation, what's the projected date for that now, 2007?  Do you know?

     MR. McCABE:  I don't know.

     MR.  SMITHEMAN:  Does that sound like a fair statement to you, in or around 2007?

     MR. McCABE:  I couldn't answer that.  I think that's the question for the Board and the Board can --

     MR. SMITHEMAN:  Mr. Bacon, can you answer that?

     MR. BACON:  The current schedule is to have them filed

November 1, 2007 -- to start the filings -- November 1st,

2006, I'm sorry.  That's the plan right now.

     MR. SMITHEMAN:  November 1st, 2006.  When would it be

in rates, would you suggest?

     MR. BACON:  The process that's being discussed

currently in the Working Group is that November 1st, 2006

it would be an informational filing, at which time the Board would review those informational filings and provide

guidance LDCs to adjust rates.

      And actual adjusting of rates would be up to the

Board.  So we don't actually know when rates would be 

adjusted.

     MR. SMITHEMAN:  What's your best guess when it

would be?  Think I'm being optimistic when I say 2007, sir?

     MR. BACON:  That's probably fair.

     MR. McCABE:  I should clarify.  It's the confirmation of the rates now, and then on a going-forward basis; I think I mentioned that.

     MR. SMITHEMAN:  Sure.

     Now, if I understand, the way the RUD model is

designed to work, as far as West Coast is concerned,

Mr. McCabe, is that it's one of those Peter-Paul sort of

approaches, isn't it, in the sense that if, for example, 

Sifto is paying more, that would mean some of the other customer classes are paying a little less.  And if

you readjusted things, in a perfect world that would mean

that the other customers' classes would have to pay a little more and Sifto pays a little less.  That's the sort of the balancing act you get with the RUD, isn't it?

     MR. McCABE:  Maybe it’s Peter-Paul, maybe Paul-Peter

because I think our example says that Sifto would pay more

and the other customers would pay less.

    MR. SMITHEMAN:  But the point I'm trying to make here as far as West Coast:  In a perfect world, this exercise is revenue-neutral to it.

     MR. McCABE:  I would defer to Mr. Bacon.  I'm not sure

that's the case.  He's our consultant on that.

     MR. SMITHEMAN:  Is that not the principle,

Mr. Bacon; that's what we're trying to achieve here with

this?

     MR. BACON:  That's completely correct.  My only comment to that is that we have to deal with the double-counting properly.

     MR. SMITHEMAN:  I'll come back to that.

     MR. BACON:  And that may not be completely

revenue-neutral.

     MR. SMITHEMAN:  Yeah.

     MR. BACON:  But aside from that, yes, it's a balancing

act between the classes.

     MR. SMITHEMAN:  All right.  Well, let's deal

with those other issues.

     If we look at the diversity credit and the power factor that has been collected from Sifto, that has been to the benefit of West Coast; would you agree, Mr. Bacon?     

MR. BACON:  That's correct.     

MR. SMITHEMAN:  And based on the Exhibit J1.3, it's $163,284 for the diversity credit and - I'm just looking at your numbers - and the power factor is some $221,169; correct?     

MR. BACON:  Those are what my numbers say, yes.     

MR. SMITHEMAN:  All right.  And that amount is not something that affects this balancing between the classes; that's something separate and apart, and that's something as between Sifto and West Coast.  Wouldn't you agree?     

MR. BACON:  There are two items which benefit Sifto. My concern is that, through the process, we found other things that do not benefit Sifto, and so therefore --     

MR. SMITHEMAN:  Yes.     

MR. BACON:  -- I have a problem segregating out two things that benefit Sifto and not considering the other component.     

MR. SMITHEMAN:  I didn't ask you to do that though. All I'm asking you right now is that unlike the other numbers, when we deal with diversity credit and power factor, you would agree with me that that is something as between Sifto and West Coast?  That doesn't affect the balancing, as it were, that's taken into account when we deal with RUD.  You agree?     

MR. BACON:  That's true.  In any case, Sifto in all cases, all analyses, show that Sifto would be owed that amount.     

MR. SMITHEMAN:  Okay.  And that there was a benefit, as it were, that West Coast enjoyed by collecting, improperly - inadvertently but improperly - these amounts.  You agree with that, sir, Mr. Bacon?     

MR. BACON:  Yes.     

MR. SMITHEMAN:  All right.  And, Mr. Bacon, I believe you agree with Mr. McCabe that the status quo pursuant to the approved RUD model should be maintained until allocation?     

MR. BACON:  That's correct.     

MR. SMITHEMAN:  Now, Mr. Ioannou, I understand that you and/or your people met with Mr. Snelson from time to time in 2001; is that correct?     

MR. IOANNOU:  Probably a couple of times, yes.     

MR. SMITHEMAN:  Okay.  And do you recall the first time?  Was that in or around April of 2001 or was it a little later?     

MR. IOANNOU:  I really can't put my finger on the time, but that may be the right time.     

MR. SMITHEMAN:  And you'd agree with me it certainly was before the November decision in 2001; correct?  You had met with Mr. Snelson before the Board's decision?     

MR. IOANNOU:  I really don't know.  I can't put my finger on the date.     

MR. SMITHEMAN:  Okay.  Let me just see if it's -- let me help with that.     

MR. IOANNOU:  It may have been.     

MR. SMITHEMAN:  Mr. Snelson, in his evidence and in his affidavit, at paragraph 4 says that he met with RCS representatives on August 15 of 2001.  Does that assist you, sir?     

MR. IOANNOU:  It does.  I still can't confirm it, but I do remember that we have met with Mr. Snelson.     

MR. SMITHEMAN:  And so you have no reason to deny --     

MR. IOANNOU:  No.     

MR. SMITHEMAN:  -- that it was in or around August 2001? 

MR. IOANNOU:  No.  

MR. SMITHEMAN:  The point I'm making, sir, is that you'll then agree with me that you met with Mr. Snelson prior to the Board's decision in November of 2001?     

MR. IOANNOU:  Yes.     

MR. SMITHEMAN:  And one of the first things that was discussed with Mr. Snelson was the issue about the failure to include the incremental costs.  Would you agree with that?     

MR. IOANNOU:  What is the incremental cost?     

MR. SMITHEMAN:  The 5 percent incremental cost under the RTPII rate that had been omitted from the RUD model that was being proposed at that time for the Board.     

MR. IOANNOU:  And what was the amount that was discussed?     

MR. SMITHEMAN:  Oh, it's about 130,000 roughly.     

MR. IOANNOU:  Yes.     

MR. SMITHEMAN:  You remember that.     

MR. IOANNOU:  Yes.     

MR. SMITHEMAN:  And I believe you and/or your representatives of RCS quickly agreed that that was an error, that that omission was an error, that it should have been included in determining the cost of power in the RUD model?     

MR. IOANNOU:  We didn't agree to it at that time.  It was later on that we agreed to it, at a later meeting.
     However, at that meeting we also discussed the diversity credit as well that needed to be applied.  We discussed that.  Mr. Snelson said that that should not belong there, but we felt that that was part of the revenue that should have been included within the RUD model.
     So we had differences of opinion.  However, it was later on that we all agreed that both of those items should have been included in the RUD model.     

MR. SMITHEMAN:  In the RUD model.  And when you say "later on," I suggest to you that was at a subsequent meeting with Mr. Snelson prior to November of 2001.     

MR. IOANNOU:  I believe it was in a meeting when

Mr. Bacon was present as well.     

MR. SMITHEMAN:  All right.  What I am suggesting to you is that Mr. Snelson brought to your attention the failure to include, amongst other things, the incremental cost, which amounted to some $130,000, which should have been used in the RUD model, and that either you or representatives from RCS agreed at that time but felt there were other things that should have been taken into account as well.  Is that a fair statement? 

MR. IOANNOU:  Yes.     

MR. SMITHEMAN:  All right.
     Mr. Bacon, I'm going to put this to you:  Are you familiar with the OEB Rules of Practice and Procedure, at least in a general way?     

MR. BACON:  If you ask your question, I'll see if I am.    

MR. SMITHEMAN:  This is not a trial.  

I'm looking particularly at section 11.02, which provides that:
         "Where a party becomes aware of new
         information that constitutes a material
         change to evidence already before the Board
         before the decision or order is issued, the
         party shall serve and file appropriate
         amendments to the evidentiary record or serve
         and file the new information."

Are you familiar with Rule 11.02?     

MR. BACON:  Yeah -- am I familiar with it?  It makes sense to me.  That's basically the way I operate.     

MR. SMITHEMAN:  So that if you find out new information which you feel material, that information should be provided to the Board as soon as possible?     

MR. BACON:  That's typically the way I operate, yes.     

MR. SMITHEMAN:  All right.  And so you would agree with me, then, that failure to provide the incremental cost addition, the 5 percent that amounts to roughly $130,000, that that would constitute, pursuant to Rule 11.02, new information that should have been brought to the attention of the Board before making its November 1st decision.

MR. BACON:  Well, the problem with that is I can't really answer that question because I wasn't there at the time and I didn't really understand the circumstances.  So I wouldn't want to prejudge the situation at that point.

     MR. SMITHEMAN:  But would you agree with me that in

terms of computing the RUD, that failure to include 5 percent cost of power would at least be material?

     MR. BACON:  Yes, well, it would be material.  I

completely agree with that.  But at the same time, I’d be looking at all the other adjustments that would have to be made as well.

     MR. SMITHEMAN:  Sure, so that if there were other

information that came to your attention, likewise that

should have been brought -- or should be brought to the

attention of the Board in this sort of hypothetical that I

put to you?

     MR. BACON:  Well, it comes to my mind that if it was 

-- if I was back there looking at this at that particular 

time and the issue was, well, you need to increase the

costs for RTPII for a certain amount, I typically would look at that and go, Okay, is there anything else we need to consider when we're looking at RTPII --

     MR. SMITHEMAN:  Sure.

     MR. BACON:  -- before we actually make the adjustment? 

And so that's -- I'm always concerned about making

an adjustment on one side and seeing what's happening on the other.

     MR. SMITHEMAN:  But in the RUD model, it's pretty basic.  What you need is the cost of power.

     MR. BACON:  No, the RUD model is not pretty basic.

     MR. SMITHEMAN:  You know, I misspoke.  Because if 

there's one thing we agree on is it's not basic.  Okay. 

Let me take that back.

     There's one aspect of the RUD model, you agree with me, is that you need to as accurately as possible determine what the cost of power is in order to unbundle properly?

     MR. BACON:  Correct.  I completely agree with you 

there.

     MR. SMITHEMAN:  All right.  And so if you're missing a

component of the cost of power - and I think I've asked this question but just to confirm - that's pretty material?

     MR. BACON:  Plus and minus, yes.

     MR. SMITHEMAN:  Yes.  Okay.  Mr. Ioannou, I take it you agree with Mr. Bacon’s --

     MR. IOANNOU:  Yes.

     MR. SMITHEMAN:  -- evidence on that point?  And,

Mr. Ioannou, you prepared the original RUD for the Board,

the RUD model; is that correct?

     MR. IOANNOU:  Right.  

     MR. SMITHEMAN:  And you would agree with me that the

whole purpose of this unbundling was to try and do the 

unbundling and to maintain revenue-neutrality until proper

cost allocation could be done?  You agree with that

statement?

     MR. IOANNOU:  Yes, I do.

     MR. SMITHEMAN:  And then when we look at the RUD model

that was provided to the Board and approved, in eight months after the unbundling occurred in 2001, there was an increase in Sifto's electricity costs or distribution costs of some -- electricity costs of $250,000.  You're aware of that?

     MR. IOANNOU:  No, I'm not.

     MR. SMITHEMAN:  The evidence is that that is the case.  Do you have any reason to disagree with the evidence so far?

     MR. IOANNOU:  No, I don't have any reason to disagree,

but I would like to look at the bills and compare them to

make sure that the volumes consumed are identical before I

can say "yes" or "no."

     MR. SMITHEMAN:  Okay.  But subject to that, you have no reason to disagree with the evidence --

     MR. IOANNOU:  No.

     MR. SMITHEMAN:  -- that's before the Board.

     If we look at Mr. Bacon's chart, K2.1 -- actually,

maybe I should ask Mr. Bacon this question.  I will direct

it to ...

     Pardon me.

     Mr. Bacon, just looking at the approved RUD model,

I'll ask the same question of you, that in the first eight

months after March of 2001 there was an increase in Sifto's

electricity costs of somewhere in the neighbourhood of 

$250,000.  You've heard that evidence.  You've reviewed the

materials.  Do you have any reason to disagree with that

amount?

     MR. BACON:  No.

     MR. SMITHEMAN:  Now, if I went to your fourth column

and I did the same analysis.

     MR. BACON:  Mm-hm.

     MR. SMITHEMAN:  I suggest to you that the increase in

the electrical costs of Sifto in the first month, if we use the figures presented in your fourth column, would skyrocket to somewhere in the neighbourhood of $500,000.  Would you agree with that?  Maybe not skyrocket, but would be 500,000.

     MR. BACON:  I would take it subject to check of the

numbers.  I'd like to see the numbers to confirm that, but subject to check, yes.

     MR. SMITHEMAN:  But roughly, we see that there would 

be, in your -- in the model on the right clearly would

indicate that there would be an increase, and that suggests

to you that roughly the numbers could be in or around

$500,000 in that eight months, but subject to ...

    MR. BACON:  My concern with saying there's an increase

is that you're -- the increase is based on the bills at the

time compared to the distribution charges.  And I don't

think, to a certain degree, that's the fair comparison,

because the comparison should be going back to 1999

information.

     That would be where the comparison would be.  I

understand that you're comparing what you're paying before

unbundling and after unbundling.

     MR. SMITHEMAN:  Yeah.

     MR. BACON:  But the unbundling premise is not the same.  So it would have -- I think the fair comparison would have to go back to 1999.

     MR. SMITHEMAN:  1999, at the time of the RUD model.

     MR. BACON:  Mm-hm.

     MR. SMITHEMAN:  Which is why you say that it should be

the coincidence factors that were either approved or the one that you suggest in the column on the right; is that 

correct?

     MR. BACON:  That's right.

     MR. SMITHEMAN:  Right.  Just on that point, in 1999,

Sifto was being billed at a large-user rate for 95 percent

of its power.  Is that correct?

     MR. BACON:  No, I don't agree with that, because they were on RTPII rates.  And the whole thing was RTPII.

     MR. SMITHEMAN:  Mm-hm.

     MR. BACON:  It wasn't they were on partial standard

rates and partial RTPII.  The whole concept was RTPII.

     MR. SMITHEMAN:  But the evidence that Mr. Snelson has provided shows - and I believe the evidence of Sifto - was

that they were being billed an RTPII rate for 5 percent.

     MR. BACON:  For the incremental amount above the

baseline.

     MR. SMITHEMAN:  Above the baseline.

     MR. BACON:  And the baseline, yes, I agree, was at the

regular prime use rates.  But that's part of the feature of

the RTPII program.

     MR. SMITHEMAN:  That may be part of the feature of the

RTPII program, but let's just look at that large-user rate,

the 95 percent.  All right?  And the coincidence factor for

that large-user rate would have to be somewhere in the 90

percent range, wouldn't it?  Otherwise the numbers don't add up, from my math. 

MR. BACON:  Well, it's not a question of adding up. It's a question of what is the right coincidence factor or what is the amount that West Coast was paid -- was charged by OPG --     

MR. SMITHEMAN:  No, I understand that -- yeah, sorry. Go ahead.     

MR. BACON:  -- for that amount of base load.  And my understanding of it is that based on discussions with --     

MR. SMITHEMAN:  Mr. Harper.     

MR. BACON:  -- Mr. Harper, who I think in this room we all know him well and respect him well, and as far as I know --     

MR. SMITHEMAN:  But he's not here.     

MR. BACON:  He's not here.  As far as I -- but as far as I know, he's the one that understands RTP the most. However, in discussing this with him, we have not really come up with a good reason why it was at 70 percent.  We just know it was.     

MR. SMITHEMAN:  Right.  What I want you to do though -- no, and I understand that.  That's what OPG was charging West Coast; right?     

MR. BACON:  Mm-hm.     

MR. SMITHEMAN:  Right?  All right.  But I want to look on the other side of the equation.  I want to see what West Coast was charging Sifto.  And just for the 95 percent at large-user rate, I suggest to you that the coincidence factor, if you work the numbers backwards, is in or around the 90 percent range.  Do you agree?     

MR. BACON:  That was pretty quick.  You can't take me there that fast.     

MR. SMITHEMAN:  Okay.  Let's try again.     

Mr. Snelson has assisted me in my approach.     

The large-user rate, I suggest that the coincidence factor that was used to set the large-user rate had to be somewhere in the 90-plus range.  And we can assist on that.     

MR. BACON:  Is there some assistance with regard -– is that regarding the e-mail from Mr. Harmer?     

MR. SMITHEMAN:  Yes.  If we look at Mr. Snelson's affidavit of February 20th, '06 and go to tab A -- and I believe you were cc'd on that e-mail.     

MR. BACON:  Yes.  No, I'm quite aware of this e-mail.     

MR. SMITHEMAN:  And if we look on the second page, we see under "winter class coincidence," 96.9; "summer class coincidence factor," 93.2.     

Now, does that assist you, then, with my question of what the coincidence factor would have to be for the 

large-user rate, to set the large-user rate?     

MR. BACON:  I completely agree that these will be --this was the information that was used for setting rates for 1996.
     Now, I don't know if they were the rates that were used in 1999 for the baseline.  I can't answer that question.  I don't know.     

MR. SMITHEMAN:  All right.  So if you look, then, at, again, Mr. Snelson's affidavit, table 4 on page 4 ...     

MR. BACON:  Table 4 on page --     

MR. SMITHEMAN:  Table 2 on page 4, sorry.     

MR. SIDLOFSKY:  Is that the February 20th affidavit, Mr. Smitheman?     

MR. SMITHEMAN:  Yes, it is.     

MR. SIDLOFSKY:  Thanks.     

MR. SMITHEMAN:  We see that the 1996 numbers are very close to the 1999 numbers.  See that?  Have a minute to look at that.     

MR. BACON:  Yes, that's correct.     

MR. SMITHEMAN:  Yes?     

MR. BACON:  Yes.     

MR. SMITHEMAN:  Now, would that assist you, then, with your previous answer; namely, that therefore the coincidence factor that was used to set the large-user rates in 1999 would be close to what they were in 1996?  Is that not the logical conclusion when you're analyzing, look at table 2?     

MR. BACON:  My assumption -- my understanding of this is the coincidence factors that are in that e-mail set the rates for 1996.     

MR. SMITHEMAN:  Right.     

MR. BACON:  Those same rates were used for 1999.     

MR. SMITHEMAN:  Right.  So therefore?     

MR. BACON:  But they were applied to a volume that was adjusted downward by another coincidence factor.  They were not designed in 1999.  They were designed in 1996 and applied to 1999 information.     

MR. SMITHEMAN:  When you say that there was a lower coincidence factor, that's the 70 percent you're talking about that OPG was using; correct?     

MR. BACON:  That's my understanding.  That's right.     

MR. SMITHEMAN:  I just want to leave that side of the equation.  All right?  And I just want to look at the side of the equation as between West Coast and Sifto.     

MR. BACON:  Mm-hm.     

MR. SMITHEMAN:  All right?     

MR. BACON:  Yes.     

MR. SMITHEMAN:  And so the bill that Sifto was getting for its large-user rate, what I'm suggesting, is using a coincidence factor somewhere in the neighbourhood of the 96 percent that is at tab A of Mr. Snelson's affidavit.  Does that make sense to you?     

MR. BACON:  Sifto is being charged the same rates as they were in 1996.     

MR. SMITHEMAN:  All right.  Okay.  Sifto then is being charged by West Coast at a large-user rate that uses a coincidence factor in or around what was used in 1996, but West Coast is purchasing from OPG power at a coincidence factor of somewhere in the 70 percent range.  Is that correct?     

MR. BACON:  That's right.     

MR. SMITHEMAN:  Resulting in a tidy profit to West Coast just based on those --     

MR. BACON:  Which I agree with.  I said -- my evidence showed that they earned 8 percent, which is a lot higher than the normal.     

MR. SMITHEMAN:  Right.     

MR. BACON:  But to my mind, that shows -- I'll just reiterate -- to a certain degree that shows some evidence that the 70 percent is correct.     

MR. SMITHEMAN:  And have you looked at the bills to ensure that, that 70 percent?    

MR. BACON:  No, I haven't.     

MR. SMITHEMAN:  No.  So, if I understand your evidence, your information about the 70 percent coincidence factor is based on your discussions with Mr. Harper?     

MR. BACON:  That's my main source, right.     

MR. SMITHEMAN:  All right.     

MR. BACON:  And you understand what my second one is?     

MR. SMITHEMAN:  And that is?     

MR. BACON:  Being the fact that the margin that West Coast --     

MR. SMITHEMAN:  When you work the numbers back, yeah.     

MR. BACON:  -- achieved in 1999 is higher than the norm.     

MR. SMITHEMAN:  So they made more money than the norm. Is that what you're saying?  So that indicates that there must have been a coincidence factor the benefit of which was not passed on to its only large-use consumer, being Sifto?     

MR. BACON:  Well, there was no need to pass that benefit on -- well, my understanding of the tri-party agreement is that Sifto did receive a benefit.  It shows in

my chart.  But also, West Coast received a benefit.  And I think it to a certain degree makes logical sense that they actually did receive a benefit, because I expect -- I do not know.  I'm not an expert in RTPII.  I just recall being around Ontario Hydro when they were talking about these things, and it was promoted very heavily by Ontario Hydro to get rid of some surplus power generation.

      And I suspect - this is all an opinion of my own - I suspect that they looked at how RTPII would actually impact Goderich, the whole system.  And they gave them a bit of a break on their cost of power with regards to the RTPII associated with Sifto.

      Because under RTPII it could put some strain on the

Goderich system, because Sifto had a choice to use incremental load or not within 24 hours.

     MR. SMITHEMAN:  I understand.  But we agree that this

exercise, this unbundling exercise, was supposed to be

revenue-neutral, at least as far as the class is

concerned.

     MR. BACON:  It is revenue-neutral.  No matter which way you do it, it's revenue-neutral.

     MR. SMITHEMAN:  In 2001?

     MR. BACON:  No.  It doesn't have to be revenue-neutral

in 2001.  It's revenue-neutral in 1999.

     MR. SMITHEMAN:  All right.

     MR. BACON:  That's what the Handbook said.  And also,

the Handbook indicated that the process of unbundling, you

could see an increase of up to 10 percent in your bill.

     MR. SMITHEMAN:  But the Handbook also says it 

suggested using the RUD model but if there was a more

accurate way of doing it, that one was free to do it that

way as well.  If there's a justification, then that would be acceptable as well.  Sorry, Mr. McCabe.

     MR. McCABE:  I'm sorry.

     MR. SMITHEMAN:  If you want to say something, please do it on the record.  Go ahead, Mr. Bacon.

     MR. BACON:  Sorry, could you ask me the question again?  I apologize.

     MR. SMITHEMAN:  I may need to read it back.  No, just

kidding.

      My understanding with respect to unbundling is that

the suggested way is to use the RUD model, but if there was

another way of doing it that could be justified that would

result in revenue-neutrality, that was acceptable as well. 

One was not forced to use -- you know, I can assist in that

regard.

     MR. BACON:  Well, the Board never forces an LDC to do

anything.  They provide guidance; they provide a Handbook of guidance and direction.  But the intention is pretty -- you know, the intention is to follow Handbooks and guidelines as close as possible as they are written.

     MR. SMITHEMAN:  Sure.  But it's not a rule that you

must.  And that's pretty evident if we look to Exhibit C of

Mr. Snelson's affidavits of 2005.  The second page, 3.2, 

"Unbundling Current Rates."

     MR. BACON:  Oh, I'm very familiar with this 

Particular ...

     MR. SMITHEMAN:  So you agree that in the third

paragraph, last sentence, where it says:

         "Should a utility have better information on

         which to unbundle rates, they are encouraged

         to use such information, as long as a

         justification can be provided in support of

         initial rates."

     MR. BACON:  I actually wrote that paragraph.

     MR. SMITHEMAN:  So you still haven't answered the

Question.  Do you agree?

     MR. BACON:  It was intentional to mean if you had a

cost-allocation study to support your unbundling.  That's

what the purpose -- that's what the ...

     MR. SMITHEMAN:  Well, did you write the first sentence?

         "Ideally, cost-allocation studies would be

         available to guide the unbundling process. 

         Unfortunately, the studies that are available

         are old; hence, a simplified procedure is

         described here for unbundling existing rates."

And then the sentence I read to you.  So there was no cost allocation.  And the object of the unbundling is, until we can get this right with cost allocation, we want it to be revenue-neutral until the cost allocation can take place.  Would you agree with that statement?

     MR. BACON:  Correct.  Yes, I agree with that.

     MR. SMITHEMAN:  All right.

     MR. BACON:  But I want to make it clear that the

intention of this particular paragraph was if you had --

you would do a cost-allocation study to support your

distribution rates.  And if you don't do that, you basically use the RUD model.  That was the intention of that paragraph.

     MR. SMITHEMAN:  Or other such information, as long as

justification can be provided in support of --

     MR. BACON:  Well, there may be other ways of doing it,

but the justification is typically cost allocation.

     MR. SMITHEMAN:  I know it's cost allocation.  Until you can do proper cost allocation; all right?  All they're 

saying is let's unbundle this and make it revenue-neutral

until we get to cost allocation.  You're already said yes to that.

     MR. BACON:  That's right.  Revenue-neutral on 1999

information.

     MR. SMITHEMAN:  On 1999 information and going forward

as well until cost allocation can be done.

     MR. BACON:  No.  Doesn't say about -- it says 1999,

based on 1999.  That was the intention of the Handbook.  You unbundled with 1999 data and, yeah, we went -- we went -- moved forward, but we did not adjust rates at all to move dollars from class to class.

     MR. SMITHEMAN:  But all we wanted to do with this

procedure is unbundle, keep it revenue-neutral until it can

be done more specifically with cost allocation.  Isn't that

the case?

     MR. BACON:  That's correct.  That's correct.

     MR. SMITHEMAN:  All right.  If we move forward with

Sifto on your chart K2.1.  All right?

     MR. BACON:  Mm-hm.  Yes.

     MR. SMITHEMAN:  And we've heard that Sifto in the first month -- in the first eight months after unbundling under the approved RUD model has had to pay an additional $250,000.  I suggest to you that that indicates that maybe something's wrong with the RUD model, because that is not cost -- that is not revenue-neutral.

     MR. BACON:  It's not revenue-neutral at the time of

unbundling, but it may be revenue-neutral in 1999.

     MR. SMITHEMAN:  All right.  It may be revenue-neutral

in 1999, but the whole purpose of the unbundling is for it

to be revenue-neutral until there's cost-allocation studies

done?

     MR. BACON:  Based on 1999 data.

     MR. SMITHEMAN:  Based on '99 data.  And so I suggest to you, then, that if you find, after unbundling, that it is not revenue-neutral, maybe there's something wrong with the 1999 data.  Fair statement?

     MR. BACON:  The process was if you unbundled and if it

was within 10 percent of the current rates or the 

current -- okay.  The process was:  We unbundled using 1999 data, and we understood that there would be pluses and minuses amongst all the classes.  And the critical number was 10 percent.  If there's a 10 percent impact on the total bill, then we would do something to mitigate that.  But if it fell within 10 percent, then it was essentially okay.

     MR. SMITHEMAN:  I understand all that.  All I'm 

saying -- sorry. 

     MR. BACON:  So by definition, I would say that that

would be the Board's -- that was the Board's interpretation

of the unbundling process on various customers.  And I'll

stop there because I don't want to go any further.  Yeah.

     MR. SMITHEMAN:  The point that I'm simply trying to make is that, yes, best efforts were made to get it right in 1999; right?  But the proof of the pudding is in the 

tasting.  And what we see as a result of the data that was

used in the RUD in 1999 has resulted in something that is

less than revenue-neutral after the unbundling occurred. 

You would have to agree with that statement.

     MR. BACON:  I suspect you had a bill impact, that

you're paying more overall than you were prior to unbundling -- you were paying more after unbundling than you were prior to unbundling.

     But I don't -- I cannot say that that's not 

revenue-neutral, because that's not the point of comparison

for revenue-neutrality.  It's 1999.

     MR. SMITHEMAN:  No, I understand that.  I understand

that.

     But you've looked at Mr. Snelson's numbers.  And when

he uses the numbers that come from the large-user rate for

1999; right?  When you project forward, you don't get the large upswings that we got with --     

MR. BACON:  That's completely -- that's completely consistent, because you are on large-user rates at the point of unbundling.     

MR. SMITHEMAN:  Right.     

MR. BACON:  Therefore, if you go back and use 

large-user rates in 1999.     

MR. SMITHEMAN:  And correct me if I am wrong.  Sifto was on large-user rate in 1999 for 95 percent of its power; correct?     

MR. BACON:  They were paying the same.  I have a hard time saying that, because I see it as they were on RTPII, and that was one of the features.     

MR. SMITHEMAN:  Therein lies the difference.     

MR. BACON:  Right.     

MR. SMITHEMAN:  When you really boil it down, the difference between your approach and Mr. Snelson's is that.     

MR. BACON:  Exactly.  And we will -- we will -- we have come a long way in agreeing on everything except for that very -- that's the whole case, around that very one point.     

MR. SMITHEMAN:  Right.     

MR. BACON:  So I can't really move off my position.     

MR. SMITHEMAN:  Now, Mr. McCabe, you heard 

Mr. Hopeson's evidence.     

MR. McCABE:  Yes, I did.     

MR. SMITHEMAN:  And Mr. Hopeson indicated that the company had over-earned in 2001 to 2003.     

MR. McCABE:  I'm not the treasurer of the corporation, but I guess I heard Mr. Hopeson say that.  I don't know if I agree with it.     

MR. SMITHEMAN:  Right.  But you have no evidence to dispute that at this time?     

MR. BACON:  Could I just ...     

MR. SMITHEMAN:  Sure.     

MR. BACON:  Did you say 2001 or 2003?     

MR. SMITHEMAN:  No, I think I said 2001 to 2003.     

MR. BACON:  No, I think Mr. Hopeson's evidence shows 2001.  I want to make that clear.     

MR. SMITHEMAN:  Substantially, 2001.  I stand corrected. 
     But if you recall then, Mr. Bacon.     

MR. BACON:  Okay, and I just wanted to clarify that particular issue.  And you might want to pass it to 

Mr. McCabe.     

MR. SMITHEMAN:  But Mr. Hopeson had assumed that the rate application had been approved in 2002, do you recall?     

MR. McCABE:  The rate application?  Which rate application?     

MR. SMITHEMAN:  For the second tranche.     

MR. McCABE:  He did assume that.     

MR. SMITHEMAN:  Yeah, but that's not the case.     

MR. McCABE:  No, that's not correct.  It was approved and then it was taken away.     

MR. SMITHEMAN:  Okay.     

MR. McCABE:  By Bill 210.     

MR. SMITHEMAN:  Bill 210 took it away.     

MR. McCABE:  That's correct.  That's my understanding.     

MR. SMITHEMAN:  All right.  So that rate application, effectively, had not been approved.     

MR. McCABE:  That rate application had been approved, and we believe it was because of the objection of Sifto which cost us about three or four years of tranche 2, in excess of $100,000.     

MR. SMITHEMAN:  So if there was no rate application to take into account in Mr. Hopeson's analysis ...

MR. McCABE:  I'm not clear of your rate application. You're saying in 2002 the only rate application was the second-year tranche?  I don't understand.  Could you explain it to me, please?     

MR. SMITHEMAN:  Yes, I will.  We're talking about the second tranche of the MARR --     

MR. McCABE:  Right.  The third tranche is the 

demand-side management tranche.  Yes.  We've received that.  It's $33,000 a year.     

MR. SMITHEMAN:  Right.  And what about the second tranche.     

MR. McCABE:  We did not receive the second tranche.     

MR. SMITHEMAN:  How much would that have been?     

MR. McCABE:  I think it's the same amount again.  I'm not the treasurer, but I believe it was $33,000.     

MR. SMITHEMAN:  Okay.  All I'm saying is that if you take that out of Mr. Hopeson's assumptions, then what we see is that not only were there over-earnings in 2001 but, I suggest to you, also in 2002 and 2003.     

MR. McCABE:  I couldn't comment on that.  I know what the bottom line of the utility is in the three years or four years of 2001, 2, 3, and 4.     

MR. SMITHEMAN:  Yeah.     

MR. McCABE:  And it's not that type of money.  But --     

MR. SMITHEMAN:  Okay.     

MR. McCABE:  I mean, I believe the manager's report was referred to by Mr. Hopeson that indicated the types of earnings, bottom-line earnings of the utility, but certainly not those types of figures.  They're large figures.     

MR. SMITHEMAN:  Well, what I'm suggesting, then, is that this wasn't exactly revenue-neutral for West Coast either.     

MR. McCABE:  I can't comment on that.     

MR. SMITHEMAN:  Okay.  I'll move along.     

MR. McCABE:  I can tell you the bottom line in those four years, but you haven't asked that.  And I believe it was alluded to in 2001 as $115,000 by Mr. Hopeson.  I have no qualms on -- or questions on that.     

MR. SMITHEMAN:  Okay.  Mr. McCabe, I'd like you to look to Exhibit A.     

MR. McCABE:  I'll rely on my associates here.  And Exhibit A is?     

MR. SMITHEMAN:  Oh, sorry, to Mr. Howe's affidavit. I'll have to find it myself, so ...     

MR. McCABE:  I haven't got it, but maybe ...     

MR. SMITHEMAN:  No, no.  That's fine.     

MR. McCABE:  Thank you.     

MR. SMITHEMAN:  And that is, yes, February 20th, 2006.
     And we go to Exhibit A, if you could, please, sir.     

MR. McCABE:  I believe I have it here.     

MR. SMITHEMAN:  Okay.  There's a reference to local costs of $691.55.  Do you see that?     

MR. McCABE:  Yes, I do.     

MR. SMITHEMAN:  What's that for?     

MR. McCABE:  I have no idea.     

MR. SMITHEMAN:  What's the purpose of the --     

MR. McCABE:  It may be something I recognize if somebody told me what it was, but I don't recognize the figure and I don't recognize what it's for.     

MR. SMITHEMAN:  That's fine.  This is a bill that's sent to -- from the Goderich Public Utilities Commission to Sifto; is that right?  January 1999?     

MR. McCABE:  I'm not the treasurer, and I don't get into the billing.     

MR. SMITHEMAN:  But you have no reason to dispute what -- on its fair -- what's on it's face.  What it means, you don't know.     

MR. McCABE:  Well, I wouldn't agree with it if -– when I don't know what it is.  So I’m not saying I dispute it.   I don’t know what it is.     

MR. SMITHEMAN:  All right.  The administrative charge that we've heard something about.     

MR. McCABE:  Yes.     

MR. SMITHEMAN:  What's that supposed to cover?  What's the purpose of that?     

MR. McCABE:  I'm glad you asked that question, because I'd like to provide a bit more to the Board.  What is it?  Is that your question?  Pardon me?  Why don't you ask your question, then.     

MR. SMITHEMAN:  No, no, no.  Seriously.  The administrative charge.  All right?     

MR. McCABE:  Yes.     

MR. SMITHEMAN:  What's the purpose of an administrative charge?     

MR. McCABE:  Well, I'll try to give some fact and also some understanding what it is.
     I believe it was to offset the costs of the administration of the RTPII agreement.  And if you go back to my testimony yesterday, I mentioned the letter of intent -- I don't know if you would call it memorandum of understanding in today's language -- but that was formulated by then the Secretary-Treasurer of the Public Utilities Commission.  It was signed by a Mr. Shelton.     

MR. SMITHEMAN:  Yes.     

MR. McCABE:  It was signed by, I believe, a 

Mr. Johnson, and it was signed by Mr. Durst.  I'm not a lawyer in law.  I think that's owing, but that's only my opinion.
     When that was signed, it interpreted -- it inferred that there would be an agreement forthcoming.  That was the basis of the letter of understanding.  And I think there's no use in me reiterating the testimony yesterday.  There was an unsigned agreement that makes reference to $2,000 per month.  My testimony yesterday clearly indicated that there was an NV90 or some software program the Goderich Public Utilities Commission did not have, and they used the services of Port Hope, Ontario.  


I haven't got the exact figure.  I'll use $400 a month –- I think that's fairly close -- that Goderich Public Utilities Commission paid to get Port Hope to make the calculations.

      And I assume the discussions - and these are only

Assumptions - but there was some sort of talk between

Mr. Shelton, who I'm surprised isn't here today and yesterday, because Mr. Shelton really is the individual -- in fairness to Mr. Howe, Mr. Howe is an excellent operator of the salt mine and I think he's conversant with most of this, but Mr. Shelton is the one -- and if I may go one step further so the Board understands the billing, is that Mr. Durst retired in April of 2000 and died six months later.

      The only one that knows the discussions that went on

with the agreement, the famous unsigned agreement - and if I said my thoughts, I don't think I can here because they're only thoughts - is Mr. Shelton -- Mr. Shelton could ask that question why there is an unsigned agreement.  There's nobody left living on our side to do it.  And we think it's a fair fee.

     MR. SMITHEMAN:  Mr. Shelton attempted to explain that

from time to time in meetings with you and other members of

West Coast Huron Energy, didn't he?

     MR. McCABE:  I don't recall that Mr. Shelton 

endeavoured to explain the $2,000, why they didn't pay it, or discussions on it.  I don't recall that.

     MR. SMITHEMAN:  But, you know, you through your counsel have provided a number of agreements for power.

     MR. McCABE:  That's correct.

     MR. SMITHEMAN:  And both of which contain a reference

to the administrative charge.  But I suggest to you that

Mr. Shelton in going through his files, in attempting to try and resolve this issue, found an agreement for power

that contained no reference to an administrative charge.

     MR. McCABE:  I'm not disputing there is no signed

agreement.  What I'm saying to you is they received the

RTPII rate; they had benefits from the RTPII rate.  We paid

money out of the utility, and they received -- they

received a benefit from it.  And we did find an agreement,

and we had evidence yesterday from Mr. Bacon that it's appropriate, and I believe there are other LDCs that have charged an administrative charge or PUCs when they were on the RTPII rate, paid those types of fees in the 2000 

figure.  But that agreement has not been altered.  It's been one we found in our files.

     MR. SMITHEMAN:  So this, basically, is a civil dispute

between Sifto and West Coast about whether or not Sifto entered into an agreement with West Coast for the payment of $2,000 a month; fair?

     MR. McCABE:  I would reword that.  I would reword that.  It could be a civil action with regards to the payment of the funds, but it also could be and is part of the discussions of this hearing.

     MR. SMITHEMAN:  Just in terms of setoff, though, and the amounts, trying to determine who owes what to whom. 
MR. McCABE:  I don't understand that question.

     MR. SMITHEMAN:  Well, I'll straighten -- forget it.  Strike it. 


Now, your evidence is, I think, that this agreement

should have been in effect since, what, 1997?  Is that what

your evidence was?

     MR. McCABE:  I think there was an agreement in effect

in 1997 in the form of a letter of understanding that

referenced an administration fee.

     MR. SMITHEMAN:  No, no --

     MR. McCABE:  In law.

     MR. SMITHEMAN:  And no attempt, civilly or otherwise,

has been made by West Coast until discussions concerning the matter that's before this Board occurred; is that correct?

     MR. McCABE:  I've told you the situation of the

individual that probably was negotiating this on behalf of

the Public Utilities Commission.  I also in my testimony

told you yesterday, when I went across the street as the

secretary to the PUC, that there wasn't a lot of information disseminated to the Board.  Over time there has been.  And this was found when the complaint came against 

-- or the whole thing commenced with Sifto.  We then found the memorandum of understanding, and we found the unsigned

agreements, and we proceeded immediately to bill because we felt it was money that was owing to Goderich Public

Utilities Commission and West Coast Huron Energy Inc. 

     MR. SMITHEMAN:  Has Mr. Shelton ever presented to you a power agreement, unsigned, that Sifto had in its possession which makes no reference to an administrative charge?

     MR. McCABE:  I believe part of our submission is there is one that doesn't have an amount in it.  I haven't got the document before me.  I think there's still a reference to an administration charge, but I stand to be corrected.

     MR. SMITHEMAN:  All right.  So just for the record --

     MR. McCABE:  And I don't know if Mr. Shelton presented

that or Ontario Hydro presented it or we presented it.

     MR. SMITHEMAN:  All right.  But you've provided it

yesterday.

     MR. McCABE:  That's --

     MR. SMITHEMAN:  Two power agreements that had reference to an administrative charge; correct?

     MR. McCABE:  That's correct.

     MR. SMITHEMAN:  All right.  And then what you're saying is that, to your knowledge, there is yet another 

unsigned agreement for power that contains no reference to

an administrative charge?

     MR. McCABE:  I'm not clear.  I --

     MR. SMITHEMAN:  Isn't that what you said?

     MR. McCABE:  Maybe if I could defer to my lawyer.  I

don't know what -- I don't think I could answer that

question.  We're still looking for the signed one.

     MR. SMITHEMAN:  No, but I thought you agreed with me

that there is another power agreement or an agreement for

power.

     MR. McCABE:  There is no agreement.

     MR. SMITHEMAN:  No, an unsigned document that

says “agreement for power” that has no reference to an

administrative charge.

     MR. McCABE:  I have to defer, if it's appropriate - I

don't know - to my lawyer, who has reviewed those agreements.  I don't know.

     MR. SMITHEMAN:  But I thought you just said there was.

     MR. McCABE:  I don't know.  If I did, I was

misunderstanding your question.

     MR. SIDLOFSKY:  Could I step in for just a moment, sir?

     MR. SMITHEMAN:  Sure.

     MR. SOMMERVILLE:  Yes, Mr. Sidlofsky.

     MR. SIDLOFSKY:  Sir, perhaps it would help -- perhaps it would help everybody.  There were two agreements presented yesterday as exhibits.  One contains a reference to a $2,000 a month administrative charge.  And that's the 2000 agreement.

     MR. SOMMERVILLE:  Right.

     MR. SIDLOFSKY:  The 1997 agreement that was presented

yesterday and entered as an exhibit, which appears to

contain a fax cover sheet from Ontario Hydro to 

Mr. Shelton, was a 1997 agreement -- in fact the cover sheet referred to the fact that provisions to have agreement had changed and drew Mr. Shelton's attention to that fact on the cover page.

      That agreement does not contain a specific

administrative charge.  It contain a reference to an

administrative charge.

      And I think that, if it assists at all, I think that

may be where Mr. McCabe is getting a little tied up here.  I don't recall in the last few minutes Mr. McCabe having

acknowledged that there's a third agreement out there

somewhere.  I think Mr. -- sorry, I think my friend's

evidence, Mr. Smitheman’s -- sorry, not evidence, his

question was whether Mr. McCabe was familiar with another

agreement that Mr. Shelton may have had that had absolutely

no reference to an administrative charge.  And I believe 

that that's an agreement that my friend Ms. Egsgard yesterday sent around to the parties, or a form of agreement that Ms. Egsgard had sent around last night.

     MR. SMITHEMAN:  That's right.  I was getting to that.

     MR. SOMMERVILLE:  The Board does not have that

agreement at this juncture.

     MR. SMITHEMAN:  No.  I was going to put that agreement to the witness.  But I take it, Mr. McCabe, you’ve seen the document we’ve provided.  Have you seen the document --

     MR. SIDLOFSKY:  No, it wasn't sent to any of the

witnesses last night.

     MR. SMITHEMAN:  I can show it to you right now.

     MR. SOMMERVILLE:  Mr. Smitheman, it's 11 o'clock.  Is

this a convenient time to take a short break?

     MR. SMITHEMAN:  Yes, it is.  Thank you.

     MR. SOMMERVILLE:  We will rise until 11:20.

     MR. SMITHEMAN:  What I might do, though, so that

during the break Mr. McCabe can have a look at the 

agreement, is distribute it now.

     MR. SOMMERVILLE:  That's part of my reasoning,

Mr. Smitheman, so that we can accomplish that in the break

period.

     MR. SMITHEMAN:  Thank you very much.

     MR. SOMMERVILLE:  Thank you.

--- Recess taken at 11:01 a.m.

--- On resuming at 11:26 a.m.     

MR. SOMMERVILLE:  Thank you.  Please be seated. 

MR. SMITHEMAN:  Thank you.     

MR. SOMMERVILLE:  I should note that the Board has what appears to be a draft March 6, 1997 Exhibit B, agreement for power document.  It was on my chair and my colleague's as well.     

CONTINUED CROSS-EXAMINATION BY MR. SMITHEMAN:

MR. SMITHEMAN:  Mr. McCabe, you've had an opportunity to review that document which has not yet been made an exhibit.  Do you recall seeing that document before today?     

MR. McCABE:  I don't.     

MR. SMITHEMAN:  Do you recall Mr. Shelton providing that to you?     

MR. McCABE:  I don't.  I can't say he didn't.     

MR. SMITHEMAN:  Do you recall Mr. Shelton in an affidavit in the previous proceeding providing that to you?     

MR. McCABE:  I guess I'd like to have the Board's assistance, because I'm not sure I want to comment on that. But I would make that later on.  Maybe if we go along with the questioning.  I leave that to the Board.     

MR. SOMMERVILLE:  I'm not sure exactly what -- if you don't know --     

MR. McCABE:  All right, that's fine.     

MR. SOMMERVILLE:  -- just simply say you don't know.     

MR. McCABE:  Thank you.  I don't know.  Or, I'm sorry, your question was on the affidavit.     

MR. SMITHEMAN:  Well, there was an affidavit that was before these proceedings were stopped because of -- is it Bill 210?  There was an affidavit from Mr. Shelton that included the agreement for power, unsigned agreement, as it were, entitled "Agreement of Power" that I've put to you.  And I just wondered if you'd seen that previously?     

MR. McCABE:  If it was in the documents, yeah, then it was available to me.     

MR. SMITHEMAN:  Then on that basis I'd like to mark this as the next exhibit, then, since it has been identified by the witness.  Thank you.     

MR. MILLAR:  K2.2.

EXHIBIT NO. K2.2:  AGREEMENT FOR POWER DOCUMENT DATED 

6 MARCH 1997

MR. SIDLOFSKY:  Well, sir, if we could be clear here. I don't think it's been identified by the witness.  I think my friend has said it was in an affidavit in the previous life of these proceedings.  

Mr. McCabe said if it was there, I had access to it.  I'm not exactly sure that that's identifying the document.     

MR. SOMMERVILLE:  Mr. Smitheman, can you confirm that this is the identical document that is referenced in the other affidavit?     

MR. SMITHEMAN:  Yes, I can.  And, you know, if my friend wants, I can simply put this affidavit in the record.     

MR. SOMMERVILLE:  That may be tidier.     

MR. SMITHEMAN:  Okay.  I'll undertake to provide copies of that and we can have that in the record.     

MR. SOMMERVILLE:  Thank you.     

MR. SMITHEMAN:  Is that fair?     

MR. McCABE:  Okay.  Then I'll have my comments later, I guess.     

MR. MILLAR:  Should we take an undertaking number for that, Mr. Chair, or hold an exhibit number?     

MR. SOMMERVILLE:  I think it's really not an undertaking per se.  It's simply to provide a copy –- copies of the affidavit that contain this form of agreement.     

MR. MILLAR:  Thank you.     

MR. SMITHEMAN:  So, sorry, Mr. McCabe, did you say, then, that you’d have comments?     

MR. McCABE:  How about you do your questioning first and then, if I have any comments, I'll await your further questions.     

MR. SMITHEMAN:  All right.  Then I'm content that this go in as the --     

MR. McCABE:  I would like to comment, then, if I could.     

MR. SMITHEMAN:  Well, that's up to the Board.     

MR. SOMMERVILLE:  Yeah.  Go ahead, Mr. McCabe.     

MR. McCABE:  Yeah.  The document that's mentioned - and I do mention that over the past number of years on my responsibilities which are included in my CV - I've prepared numerous memoranda of understanding for various committees, boards, and councils, and I've done agreements in draft.  Of course they always go to the lawyers, which fine-tune them.
     This draft that has been brought in last evening or brought in today as an exhibit - and I didn't get the number - is marked “Draft March 6, 1997.”
     The submission of West Coast or our solicitor is, I believe - and correct me, I haven't got the exhibit number - but it is dated on April 28th, 1997, versus March 6, 1997.
     Having some experience, usually what happens if there's a proposal and there's a counterproposal, and it goes on and on until you get to a final document.  I acknowledge the monthly service fee in section B-3 of the agreement that is more recent than a draft.  So I have no comments on the draft, because I can comment on a more recent submission of April the 29th, which is in advance -- a more recent submission that has administration fee as item B in B-3.
     And I'm only reiterating what I said before:  The utility paid funds and the administration fee was there.
     The only one -- and the unsigned agreement, we've spoken to before.  I don't know why it was unsigned because there is nobody in the utility that could tell us - and the only one that could tell us, I think, is Mr. Shelton - who was instrumental in these proceedings and was involved, and the only living person that I know of from Sifto's point of view, in negotiating the final agreement, which was not signed.
     So I'm just repeating myself again.  I don't accept the draft and comment on the draft.  

Maybe I have no right to do that.  I'm sorry.     

MR. SOMMERVILLE:  You've made your comment, 

Mr. McCabe.  And, Mr. Smitheman, you can continue.     

MR. SMITHEMAN:  Thank you.
     I'll continue by referring to -- Mr. McCabe, if you could refer to the affidavit of Mr. Hopeson, which is dated February 21, 2006.  And once you find that, sir, if you could please turn to Exhibit A of Mr. Hopeson's affidavit and then turn to appendix A of Exhibit A of Mr. Hopeson's affidavit, for the record.  Right?     

MR. McCABE:  Yes.     

MR. SMITHEMAN:  You have that, sir?  Thank you.  And if you go down the page until you see the second one third MARR.  You see that?     

MR. McCABE:  Yes, I do.     

MR. SMITHEMAN:  All right.  And we discussed that, some might say, ad nauseam.  And we've agreed that West Coast did not receive those amounts for the second one third MARR; right?     

MR. McCABE:  Yeah, they received it, and then Bill 210 took it away, so they didn't receive that amount of money.     

MR. SMITHEMAN:  That's fine.  That's all --     

MR. McCABE:  There might have been a period of time in there - I don't know, a month or something - but, no, they didn't receive it.     

MR. SMITHEMAN:  All right.  And then the next question I have is the next line, the Q4 2001 PILs.  That was not received either, to your knowledge?     

MR. McCABE:  I can't comment on that.  I don't believe so, but ...     

MR. SMITHEMAN:  Well, is there a way to undertake to determine if you --     

MR. McCABE:  There is.  And actually, if we want to resolve that portion of that today, maybe Mr. Ioannou or I -- Mr. Ioannou did the application.     

MR. SMITHEMAN:  Oh, maybe Mr. Ioannou can answer that question, then.     

MR. IOANNOU:  Yes, I can.     

MR. SMITHEMAN:  Good.  Let's start with the one-third MARR.  You agree, then, with the evidence of Mr. McCabe on that issue.     

MR. IOANNOU:  Yes.     

MR. SMITHEMAN:  That was not received.     

MR. IOANNOU:  Right.  In the same application, there was an allowance for the fourth quarter of 2001 for taxes.  That also was not received as well.
     The figure, however, had changed.  It was not $27,000 that was applied for; it was $16,700.  I'm rounding that number.     

MR. SMITHEMAN:  What are we looking at now, the MARR?     

MR. IOANNOU:  No, the PILs.     

MR. SMITHEMAN:  Oh, the PIL.  Okay.  Good.  All right.     

MR. IOANNOU:  For the fourth quarter.     

MR. SMITHEMAN:  So what is in this document, the PIL for the fourth quarter, is what amount?  Let's compare apples to apples.  Yeah, 32,751; is that right?     

MR. IOANNOU:  Yes.  That was probably in our original submission that was submitted, I believe it would have been, February of 2002.     

MR. SMITHEMAN:  So that was not received; is that correct?     

MR. IOANNOU:  No.  No, it was not received.  None of it was received that's identified here.     

MR. SMITHEMAN:  Okay.  So that is not received, nor is the 2002 PIL.     

MR. IOANNOU:  Exactly.     

MR. SMITHEMAN:  All right.  So none of those figures that I see there were indeed received --     

MR. IOANNOU:  Right.     

MR. SMITHEMAN: -- by West Coast.  

MR. McCABE:  Can I ask my colleague a question or no?     

MR. SMITHEMAN:  I would say no, but I would expect the Board would say yes.     

MR. SOMMERVILLE:  You can consult among the panel.
     Another artefact of our practice, Mr. Smitheman.     

MR. SMITHEMAN:  Yes.  I'm learning.  I'm not saying I'm liking it, but I'm learning.

     MR. BACON:  I'd just like to comment on your questions.  I understand your questions.  I kind of understand where you're going with them.

     MR. SMITHEMAN:  All right.

     MR. BACON:  And I'd just like to recognize that

although those PILs were not collected, that Sifto did --

not Sifto.  I apologize -- West Coast had to pay PILs.  So

that should be --

     MR. SMITHEMAN:  Had to what?  Sorry?

     MR. BACON:  West Coast had to pay PILs in 2002 and 

2003, and therefore the analysis should reflect that.

     MR. SMITHEMAN:  Thank you.  Pardon me.  The Board's

indulgence.  All right, thanks.  No, I understand.  Thank

you.

      Mr. McCabe, I believe we heard evidence that

alternative bills were provided to Sifto in 1999.

     MR. McCABE:  I believe we heard that, yes.

     MR. SMITHEMAN:  And is that the case?  Can you confirm

that?

     MR. McCABE:  I can't confirm that, no.  I assume that's the case.  I will say that.

     MR. SMITHEMAN:  Do you know why West Coast would do

that?

     MR. McCABE:  I mentioned before I don't get into the

billings.  Maybe they were requested; maybe it was done by

staff.  I don't know.

     MR. SMITHEMAN:  And I take it that Sifto is your single largest client, West Coast's single largest client.  Is that right?

     MR. McCABE:  On what basis?  The largest consumer of

electric -- is that ...?

     MR. SMITHEMAN:  Yeah.

     MR. McCABE:  Yes.

     MR. SMITHEMAN:  All right.  And notification of West

Coast's application was published in a local newspaper; is

that right?

     MR. McCABE:  That's correct.

     MR. SMITHEMAN:  How long was it left in the newspaper? 

How long was it published for?

     MR. McCABE:  Whatever the Board order said.

     MR. SMITHEMAN:  All right.  Okay.  And --

     MR. McCABE:  I should qualify.  I believe what the

Board order said we followed, yes.

     MR. SMITHEMAN:  And you have no evidence that there was any attempt to contact Sifto directly with respect to this application?

     MR. McCABE:  I mentioned that I'm the clerk of the

municipality in my c.v.  I take very seriously orders made

by such bodies as the Energy Board, the Ontario Municipal

Board, and I can go on and on.  I follow those instructions

because I learned many, many years ago that you're much

better to do that than deviate from the orders.

     MR. SMITHEMAN:  Well, following the Board's order was

to publish it in a local newspaper.

     MR. McCABE:  Yes.

     MR. SMITHEMAN:  You knew that.

     MR. McCABE:  I swore to that yesterday.

     MR. SMITHEMAN:  But you felt you shouldn't go farther

and contact Sifto directly, because that wouldn’t be following the Board’s order?  Is that --

     MR. McCABE:  We followed the Board's order.  I can't

say anymore than that.  I don't know that there was any

requirement.  That was designed, I assume, to notify all

customers.

     MR. SMITHEMAN:  No, I'm not saying, sir, that there was a requirement.

     MR. McCABE:  No -- maybe -- no, I don't know any more than that.

     MR. SMITHEMAN:  That's fine.  I'm just about ready to wrap up, I think.  Just going to check my notes.

      Mr. Bacon, you mentioned previously that there's this

10 percent tolerance when computing the RUD model.  Was I

correct in that?  You mentioned something in passing about

the impact on customers.  There's an allowance of something

like 10 percent.

     MR. BACON:  The Rate Handbook allowed for the purposes

of unbundling, the impact of unbundling, and setting up also the new rate structure associated with that.  And I won't get into the details of that, but anyway, the whole 

unbundling process if -- because it could cause impacts

across various different customer profiles, there was a

tolerance of 10 percent on the total bill as a result of

that.

     MR. SMITHEMAN:  But that's on a customer-to-customer

basis; correct?  Not on a class basis?

     MR. BACON:  No, exactly.  It wasn't on a class basis.

     MR. SMITHEMAN:  Okay.  Thank you.

     One last question for Mr. -- it's only fitting that I

ask Mr. Bacon the question.

     MR. BACON:  You said Bacon?

     MR. SMITHEMAN:  Mr. Bacon.  Yes, please.  Where was 

I?

     I think you gave me this evidence, and I just want to

Confirm -- I'll be one second.

     Yes.  In your affidavit, paragraph 15 - this is the

Source - I believe you told me for determining -- or 

discovering, I should say, the coincidence factor of roughly 71 percent -- in or around 70 percent.  Is that right?

     MR. BACON:  That's correct.

     MR. SMITHEMAN:  All right.  And so I take it, then,

what you're saying is that you relied upon the expertise of

Mr. Harper to obtain that information.

     MR. BACON:  That's correct.

     MR. SMITHEMAN:  And Mr. Harper provided that

information and thus evidence in your affidavit as an

expert; correct?

     MR. BACON:  Correct.

     MR. SMITHEMAN:  Right.  And that's why you included his c.v. as well --

     MR. BACON:  That's correct.

     MR. SMITHEMAN:  -- as an exhibit.  

Thank you.  Those are all my questions.

     MR. SOMMERVILLE:  Thank you, Mr. Smitheman. 

Mr. Sidlofsky, do you have redirect?  The Board will ask its questions following that and then give an opportunity to both counsel to ask questions arising from Board questions. 


Do you have any redirect?

     MR. SIDLOFSKY:  I do, sir.

RE-EXAMINATION BY MR. SIDLOFSKY:

     MR. SIDLOFSKY:  I'll be very brief, but I do have some

questions.

      Mr. Bacon, my friend was asking earlier about

information being provided to the Board, updated 

information, if there were material changes to an

application.  Do you recall those questions?

     MR. BACON:  That's correct, yes.

     MR. SIDLOFSKY:  And I believe your answer was - your

answer to his question about whether a failure to include

the 5 percent cost of power would be material - your answer was that, in part, that you would also be looking at

other information in addition to the 5 percent.

     MR. BACON:  That's right.

     MR. SIDLOFSKY:  In your experience, then, would you

file updates with the Board as soon as a single update 

reared its head?  

MR. BACON:  I would -- I have.  And on a number of occasions I have done that, but also I typically would look at the whole -- I would look at the rationale for the particular update, and to the best of my ability and my experience I would try and make sure that everything has been covered in that particular update.  And if there are other things that need to be explored to include in that, I would do that.     

And experience has told me that when you find something, you don't jump on it right away; you need to think about it and see if there's other factors that need to be taken in consideration before you actually make the update.     

MR. SIDLOFSKY:  And, in fact, you weren't involved in this matter until 2002; is that correct?     

MR. BACON:  That's correct.     

MR. SIDLOFSKY:  And even then there was still --     

MR. SMITHEMAN:  Objection.  My friend -- sorry.  Pardon me.  I guess I'm going to find out about this rule before the Board, but my friend still is not entitled, last time I looked at the rules of procedure, to lead in 

re-exam.     

MR. SOMMERVILLE:  That's correct, Mr. Smitheman.     

MR. SMITHEMAN:  And he shouldn't be suggesting the answer to the witness, so ...     

MR. SIDLOFSKY:  Well, sir, I don't think I need to ask when this witness became involved in the matter, because it's probably been mentioned on the record several times now.  So I'll rephrase it.
     Mr. Bacon, after you were retained, were there still adjustments that you found?     

MR. BACON:  Yes, there were.     

MR. SIDLOFSKY:  Thank you.
     Now, I was listening to my friend's questions, and again somehow it involves you, Mr. Bacon.  I'm not sure why all the confusion seems to swirl around you.
     Mr. Smitheman was speaking with you about revenue neutrality.  And his question -- and I'm sure I'm paraphrasing, but I'm sure he'll correct me as well -- my note here says that he asked you about whether the idea of revenue neutrality was to remain revenue-neutral until cost allocation.  Do you recall that question?     

MR. BACON:  I don't recall it in that context.  I don't recall it being asked that way, I must ...
     If that's what the question was, yes, my understanding of it, he was questioning revenue neutrality between -- at the time of unbundling, but I might be incorrect.  So, assuming that, can you ask the question again, because now I've lost my train of thought.     

MR. SIDLOFSKY:  Well, I'm really just trying to make sure that I understand your answer to that.  My recollection is that his question was that the idea was whether the idea was to remain revenue-neutral until cost allocation and that your answer to that was that, yes, the idea was to remain revenue-neutral until cost allocation. Maybe I could ask a follow-up question to that which will help explain where my confusion is.
     Was there to be any further adjustment to items that were set in the initial unbundling such as the rate base for the utility?     

MR. BACON:  No.  The rate base was set in 1999 and has not been adjusted until the most recent application that we're going through right now.     

MR. SIDLOFSKY:  Was the total value for the 

market-adjusted revenue requirement changed --     

MR. BACON:  No.     

MR. SIDLOFSKY:  -- since unbundling?     

MR. BACON:  No, not until -- everything -- to be very clear, we unbundled in 1999.  Around the 2000/2001 time, period rates were approved based -- unbundled and approved. There have been adjustments to those rates.  But for PILs and regulatory assets as well as the various editions of MARR -- but there has not been any adjustments to move dollars between classes.     

MR. SIDLOFSKY:  And why, then, is cost allocation so critical to you?     

MR. BACON:  Cost allocation -- sorry.  Got a little excited there.     

MR. McCABE:  A good subject.     

MR. SIDLOFSKY:  This is getting quite frightening. We're all on the edge of our seats now.     

MR. SOMMERVILLE:  We're all motivated by different things, Mr. Bacon.     

MR. BACON:  Cost allocation is the only way to really define the cost that should be assigned to classes for rate-making purposes.
     In actual fact, if you were going to do a rate design or a rate determination for any class, for any purpose, you should actually do a cost-allocation study, determine the costs that are allocated to that class, and base rates on the costs of service to that class.  That is the most pure way of designing rates.  

We did not have enough information at the time of unbundling to do that, but we sure talked about it a lot in our working group to do that.  There just wasn't time to get it done.
     But cost allocation is -- and that's why we're getting into it right now, actually, to follow up with a direction from the Rate Handbook itself when it came out, to hopefully at least understand the cross-subsidies in the classes, and leave it to the Board's discretion to see what we -- how we correct that.     

MR. SIDLOFSKY:  And, sorry, you mentioned a working group.  Which working group was that?  You just said you didn’t have time to deal with it in the Working Group.     

MR. BACON:  Well, the Working Group, at the time, actually Mr. Snelson and I were on together.  We were defining the process to unbundled.  The discussion at the time was could we actually do a cost-allocation study to do the unbundling.  And it was determined at that time there wasn't enough time to get it done, to have unbundled rates ready for market opening at the time, and as a result it was decided not to do the cost allocation -- or the Board decided that.  We didn't decide that.  But the Board decided that there was not a need to do cost allocation for the unbundling process, and we came up with this, basically, unbundling of revenue process by rate class.     

MR. SIDLOFSKY:  And I believe there was a question to Mr. McCabe regarding Mr. Hopeson's report.
     Now, it may be Mr. Bacon who can answer this, but I'm just a little concerned that we all have the correct understanding and terminology here.
     My friend, Mr. Smitheman, made a reference to 

over-earnings in 2001, 2002, and 2003.  And Mr. Bacon, you've done quite a bit of work on rate design, I know.  And my understanding is that there are a number of ways to think of over-earnings.  So I really just want to get some clarity here.
     Your evidence was that there was approximately an 8 percent return to the utility in 1999; is that right?     

MR. BACON:  That's correct.     

MR. SIDLOFSKY:  Now, what was the maximum permitted return to utilities for 1999?     

MR. BACON:  9.88 percent on their equity, on their deemed equity.     

MR. SIDLOFSKY:  And you found 8 percent for West Coast?     

MR. BACON:  Well, it's a very simple calculation that I did.     

We determined - and I put this forward in my evidence in-chief - that the MARR -- the amount of MARR that West Coast was already collecting was about 80 percent of what they should be collecting under full market rates of return.
     So 9.8 -- 80 percent of 9.88 is around 8 percent.  It's as simple as that.     

MR. SIDLOFSKY:  And Mr. Hopeson's report referred to the power factor penalty and the diversity credit as factors that led to unexpectedly high earnings for the utility.  Do you recall that?

     MR. BACON:  Yes.

     MR. SIDLOFSKY:  The 8 percent -- just comparing the two numbers, 8 percent doesn't exceed 9.88 percent.

     MR. BACON:  No.  It's less than 9.88.

     MR. SIDLOFSKY:  And if a utility were to have earned

beyond 9.88 percent, what was to be done with those 

earnings, those excess earnings?

     MR. BACON:  Well, at one point, they were supposed to be shared.  But as a result of the generic hearing which

determined that the incremental MARR was to be phased-in

over three years, as a result of that there was no sharing

of any earnings above any target level.

     MR. SIDLOFSKY:  So, then, even if earnings exceeded 9.88 percent, they were kept by or they could be kept by the utility?

     MR. BACON:  That's my understanding.  That's correct, yes.

     MR. SIDLOFSKY:  Sorry, sir.  I just want to check my

notes.  I may have one more question.

      Mr. Bacon, just so I'm clear on what was close to your final comment about the tolerance in computing the RUD 

model, the tolerance with respect to customer impacts, you

said that that was -- that unbundling could cause impacts

across different customer profiles.  My friend asked you

about whether that was on a class basis or individual

customers, and I think your answer was that it was the

latter.

      I just want to be sure that I clearly understand your

answer.  Were you referring to individual customers or

individual customer profiles?  And is there a difference?

     MR. BACON:  There really is no difference except when

we do the analysis, we can't put every customer into the

analysis.  So we picked various profiles representing

individual customers.

     MR. SIDLOFSKY:  Those are my questions, sir.  Thank 

you.

     MR. SOMMERVILLE:  Mr. Sidlofsky.  

Ms. Spoel?


QUESTIONS FROM THE BOARD:

     MS. SPOEL:  I'm a little puzzled still about the

$2,000 per month administrative charges that you claim are

owed by Sifto, and I just want to make sure I understand 

at the moment where the numbers come.  And I'm not sure,

Mr. Bacon or Mr. McCabe, who's better to answer this, because it comes up in both your evidence.

     Mr. McCabe, paragraph 21 of your affidavit of March

11th, 2005 says that:

         "The ECS analysis also confirmed that from

         1997 to February 2001 there were significant

         outstanding charges in the amount of $96,000

         owed by Sifto with respect to the RTPII

         special rate program."

So I take it that's the amount you have been referring to as ought to have been paid, ought to have been billed or

whatever, based on the agreements that may or may not have

been negotiated, and so on?

     MR. McCABE:  It's for the period of time that they were on the RTPII rate.

     MS. SPOEL:  Okay.  So February 2001 is when they stopped being on -- the end of February 2001 is when they stopped being on RTPII?

     MR. McCABE:  I believe so.  That's when they requested

that.

     MS. SPOEL:  And then, Mr. Bacon, when I move to your

Table, which is a response to undertaking J1.3, you've got

your column B there, starts from March 1, 2001, with a

$2,000-per-month charge running through to March 31, 2005, I think.

     MR. BACON:  That's correct, yes.

     MS. SPOEL:  So that's the $98,000 which you said earlier was 49 months at $2,000 per month?

     MR. BACON:  That's right.

     MS. SPOEL:  Now, what is that charge for?  What's the purpose of the $2,000 per month when the RTPII rate ceased to apply at the end of February 2001?  What's the purpose of that payment from March 1, 2001 forwards?

     MR. BACON:  The challenge with this is that when we 

unbundled, we had to -- the rule -- well, our understanding

of the rules is that you determine revenues under the 1999

basis.  And whether -- that's actually a good question. 

It's pretty much the whole case, really, whether you should

actually assume RTPII assumptions for unbundling purposes or not.  And one of the assumptions is if you assume RTPII,

they were supposed to pay that amount in 1999, which should

be part of the revenue for determining unbundled rates in

1999.  And as a result, it continues on.

     MS. SPOEL:  So because at one -- but this

administrative charge was not, in fact, ever part of the

rate order approved by the Board; is that correct?

     MR. BACON:  That's right.  You're correct.

     MS. SPOEL:  So what you're saying, just so I understand your argument on this point -- what you're saying is that if -- first of all, it should have been invoiced, or should have been paid.  It should have been charged and it should have been paid, and we'll get over --I understand there are, of course, differences as to whether or not that's correct.  But just understanding your position, it should have been charged and paid starting from 1997 to 2001.

      If it had been, then in 1999, which is your base year, there would have been an additional $36,000 a year of 

income.

     MR. BACON:  24, actually.

     MS. SPOEL:  Or, sorry, 24,000.  I can't do the math in

my head anymore.  $24,000 of income, or revenue coming into

the utility from this customer or class –- customer.  But in this case, it's one and the same, and therefore that money should continue to be paid to the utility by somebody, because it's part of the revenue stream that they ought to have been receiving.

     MR. BACON:  Mm-hm.

     MS. SPOEL:  And the logical person to continue to pay

it, despite the fact they're not getting a service for which an administrative charge is required, would be Sifto,

because that is the customer class?

     MR. BACON:  That's correct.

     MS. SPOEL:  So that's the basis of this analysis?  

     MR. BACON:  Right.  That's correct.

     MS. SPOEL:  Just so I understand.

     MR. SMITHEMAN:  But just so --

     MR. SOMMERVILLE:  You'll get a chance.  You'll get a

chance.

     MS. SPOEL:  Okay.  Thank you.

     MR. SOMMERVILLE:  Mr. Ioannou, that, I believe you -- or your company was the company that was responsible for

perfecting the application back in 2001.

     MR. IOANNOU:  That's right.

     MR. SOMMERVILLE:  And if I look at the decision that

was made at that time, I note that there were a number of

amendments made to the application throughout the year of

2001.

     MR. IOANNOU:  Through staff interrogatories, I believe.

     MR. SOMMERVILLE:  For example, on August the 9th, 2001, the applicant amended its application decreasing its stated 1999 net income by $6,800?

     MR. IOANNOU:  I'm not sure of the amount, but I would

probably agree with that.

     MR. SOMMERVILLE:  If I may, I can refer you to -- this

appears in the affidavit of Mr. McCabe, sworn on March the

11th, 2005.  And it appears as Exhibit A to that affidavit. 

It's the Board's decision.

     MR. IOANNOU:  Yeah.  Yeah.

     MR. SOMMERVILLE:  There was a further amendment on

August the 17th, 2001 that appears to be related -- and

this was referenced by Mr. McCabe, I think, in his 

evidence -- with respect to water heater rentals and 

recovered revenue loss resulting from changes to specific

service charges.  So there's a removal of another $8,500.

     MR. IOANNOU:  Okay.  That's right.

     MR. SOMMERVILLE:  Does that sound -- now, at what point did you become aware that there was a concern about the basis upon which Sifto was -- the large-user rate was being referenced or reflected in the application?  At what point did you become aware that there was a concern about that?

     MR. IOANNOU:  I'm not sure of the exact date, but I do

believe that once the documents were filed, I believe Sifto

made their concerns known to us afterwards, once the

approval was given.

      In my discussions with Sifto or Mr. Snelson, I wasn't able to confirm certain things with Mr. Snelson.  We never came to any agreements in our discussions.  So our discussions continued into the next year, when we hired –- when -- sorry, when West Coast hired Mr. Bacon as a third party to have a look at the RUD model and make suggestions as to what should be happening.     

MR. SOMMERVILLE:  Okay.  In fact, you -- it was your company that applied the RUD model to the circumstances of the utility in 2001.     

MR. IOANNOU:  Yes.     

MR. SOMMERVILLE:  And in that connection, you've heard about the alternate bills that were provided by the utility to Sifto.     

MR. IOANNOU:  Yes, I have them in the affidavits.     

MR. SOMMERVILLE:  And if I may refer you to one.  And it's the only one that I've seen in the record.  There may be others, but I haven't seen any others.  And it appears in the affidavit of Mr. Howe, which is dated February the 20th, 2006.  It's the most recent package that was sent.     

MR. IOANNOU:  Right.     

MR. SOMMERVILLE:  And it attaches as appendix A, one of the alternate bills.     

MR. IOANNOU:  Okay.     

MR. SOMMERVILLE:  First of all, does that look like what -- have you ever seen anything like that before?     

MR. IOANNOU:  I've seen this particular document in these proceedings, but not before this time.     

MR. SOMMERVILLE:  Thank you.  And I'd just like to line this up to some extent with the RUD model, because you were applying the RUD model when you were developing the rates.     

MR. IOANNOU:  Yes.     

MR. SOMMERVILLE:  And again - and I apologize for having to take you to so many different documents - but if you could hold that alternate bill document and then refer to the affidavit of Mr. Snelson dated -- the 2005 affidavit.  And it's appendix C to his affidavit, which is, in fact, an excerpt from the RUD model -- or, pardon me, the Handbook for unbundling of rates back in 2001.
     Mr. Smitheman asked some questions about this earlier.     

MR. IOANNOU:  Sorry, what section?     

MR. SOMMERVILLE:  It's appendix C to Mr. Snelson's 2005 affidavit.     

MR. IOANNOU:  Okay.     

MR. SOMMERVILLE:  And the specific part that I'd like to refer you to is the last page of that appendix.  At the top of that page, it starts:
         "Chapter 4, along with the RUD model,
         presents a methodology to allocate the power
         bill to rate classes.  The process uses
         readily available data and a load profile
         model.  The process is as follows ..."

And then there's paragraph 1.  Are you with me there?     

MR. IOANNOU:  Yes.     

MR. SOMMERVILLE:  And it says:
         "The class revenue at existing rates and

power bill are determined using 1999 year-end

(12-month data), actual end-use kilowatts, and 

kilowatt-hour amounts."

Now, if I look to the alternate bill that the Goderich Public Utilities Commission presented to Sifto back in 1999 - and this is an account for January 1999 - how would I -– how did you apply that requirement of the Handbook in developing the rate?  How did you calculate the actual 1999 year-end data in kilowatts and power bills?     

MR. IOANNOU:  The actuals are really the only documents that I would use to determine the rates through the RUD model.  Any alternate bills would have been assumptions made under different rules.     

MR. SOMMERVILLE:  Okay.  But I guess what I'm getting at is if we're looking at actual end-use kilowatts and the existing rates, would you have been using the RTPII rate in doing that?     

MR. IOANNOU:  I would have used whatever was on the bill that would have been charged to Sifto that would have determined the rates under the RTPII rates.     

MR. SOMMERVILLE:  And that would have --     

MR. IOANNOU:  And that would have determined the revenue.     

MR. SOMMERVILLE:  And would that have reflected a 95 percent, for example, large-customer rate and then a 5 percent incremental RTPII rate?     

MR. IOANNOU:  I will say I don't know, because I was not aware of what the rules were under the RTPII rates.     

MR. SOMMERVILLE:  Thank you.  

And just further on in that excerpt, under paragraph 3, it says:

"The class's initial distribution revenue
     requirement is obtained by subtracting the
     customer class's cost of power determined in
     paragraph 2 from the class revenue at current
     rates determined in paragraph 1.  This ensures 

     class revenue neutrality at existing
     rates in the unbundling of the distribution

     and COP revenue streams."

Now, does that indicate to you that there is supposed to be a revenue neutrality coming out of the establishment of that rate for a rate class?     

MR. IOANNOU:  Yes.     

MR. SOMMERVILLE:  Thank you.
     We've heard a fair amount about the coincidence factors in this case.  And we have coincidence factors that range from -- and I'm referring now to – and, Mr. Ioannou, I'm staying with you because you're the person who actually perfected this rate application.  And I'm referring to the most recent affidavit of Mr. Snelson, February 23rd.  It was filed on February 23rd, 2006.
     And on page 2, table 1, there are a series of coincidence factors represented, the original RUD model, and then there's an assumed RTPII, and then there's informal actual values, and then there are those that are used to set large-user rates, and I guess those are the ones that come from 1996 Ontario Hydro process.     

MR. IOANNOU:  Yes.     

MR. SOMMERVILLE:  Do you know what the actual coincidence factor for this customer is?     

MR. IOANNOU:  We didn't know at the time what the coincidence factors were.  And under the RUD model instructions, if we didn't know, we used the default values.     

MR. SOMMERVILLE:  Okay.     

MR. IOANNOU:  And those are the values that were used.     

MR. SOMMERVILLE:  Now, do you know what the actual coincidence factor is now?     

MR. IOANNOU:  I'm not sure that anyone has ever identified what the actual values are.  I think what we identified is the assumption that the -- that values used to determine the real-time pricing was the 72 percent in Mr. -- that was identified in this section for winter and the 71.1 in the summer months.     

MR. SOMMERVILLE:  Right.  Now, you've had extensive experience in utilities, and are you -- I think the evidence suggests that this customer is about 40 percent of the load of the --     

MR. IOANNOU:  Yes.     

MR. SOMMERVILLE:  -- of the utility as a whole.  Do you have any opinion as to whether the actual coincidence factor is closer to 72 percent or 96 percent?     

MR. IOANNOU:  No, I don't.     

MR. SOMMERVILLE:  And have you ever -- you haven't engaged in that process, and you've never seen any number; no number respecting that has been provided to you?    

MR. IOANNOU:  No.     

MR. SOMMERVILLE:  Thank you.  Those are the Board questions.  

Are there any questions arising?     

MR. MILLAR:  Not from me, Mr. Chair.     

MR. SOMMERVILLE:  Mr. Sidlofsky?     

MR. SIDLOFSKY:  No, sir, thank you.     

MR. SOMMERVILLE:  Mr. Smitheman?     

MR. SMITHEMAN:  Yes, one quick question for Mr. Bacon after Ms. Spoel's question.     

FURTHER CROSS-EXAMINATION BY MR. SMITHEMAN:

MR. SMITHEMAN:  My understanding is the RTPII rate ended as of January 2001 when there was clearly an election by Sifto to use the large-user rate for all its power.  Is that correct?     

MR. BACON:  That's my understanding.  That's right.     

MR. SMITHEMAN:  And if that -- that being the case, then, the administrative charge would not continue to be in effect after that time as a charge to Sifto, since they're not using the RTPII rate anymore.  

Is that your understanding?

     MR. BACON:  Well, this is one of the little wrinkles

that are in the RUD model, because I have another client who has exactly the same situation.  And the $2,000 was put into their 1999 RUD model.  It was included in the distribution rate for that particular large-user customer.  They went off RTPII -- or actually, it wasn't RTPII; it was surplus power.  But they still had the -- it was an administrative charge.  And they went off it.  And by definition, because it was built in at the time in the 1999 revenues and those are used for unbundling purposes, it continues on.

     MR. SMITHEMAN:  As part of the distribution rate;

correct?

     MR. BACON:  That's correct.

     MR. SMITHEMAN:  But not as the cost of power.

     MR. BACON:  No.  And we're not suggesting it's part of

the cost of power.  We're suggesting it's part of the

distribution rate.

     MR. SMITHEMAN:  Money for nothing?

     MR. BACON:  No comment.

     MR. SMITHEMAN:  Those are my questions.

     MR. SOMMERVILLE:  I take it that closes the evidentiary portion of this proceeding.  As indicated earlier -- Mr. Smitheman?

     MR. SMITHEMAN:  I do have a motion or submission I'd

like to make, whenever it pleases the Board.

     MR. SOMMERVILLE:  Well, let me just indicate, I guess,

there is one additional evidentiary matter, and that is the

filing of the affidavit that contains the draft agreement. 

And I think probably we should give that an exhibit number

now, in expectation of Mr. Smitheman’s production of that

document.

     MR. MILLAR:  I believe we're at K2.3 now, Mr. Chair.

     MR. SOMMERVILLE:  Thank you.

EXHIBIT K2.3:  AFFIDAVIT CONTAINING DRAFT AGREEMENT

     MR. SOMMERVILLE:  So I think that concludes the

evidentiary portion.

     Mr. Smitheman, you have a submission to make?

     MR. SMITHEMAN:  Yes.

     SUBMISSIONS BY MR. SMITHEMAN:

     MR. SMITHEMAN:  Yes, based on the evidence in

cross-examination of Mr. Bacon, with respect to the

affidavit evidence and his evidence in-chief that he has

provided, specifically looking at paragraphs 15 and 16 of

Mr. Bacon's affidavit, the information that Mr. Bacon relies on for his evidence specifically with respect to the

coincidence factor, the direct source and information, is a

Mr. Harper.

      And so the way I characterize the evidence of

Mr. Bacon is that his evidence is hearsay that is based on

the unqualified opinion of an expert who is not here nor

available for cross-examination.

      And on that basis, paragraph 15 and 16 ought to be

struck and not considered, along with the evidence in-chief

in that regard, by this Board.  Thank you.

     MR. SOMMERVILLE:  Mr. Sidlofsky?


SUBMISSIONS BY MR. SIDLOFSKY:

     MR. SIDLOFSKY:  I think, first of all, I'd have to say

I'm surprised to hear this now when there's absolutely no

reason I couldn't have been told about Mr. Smitheman’s

concerns yesterday.

      This affidavit has been outstanding for a year.  It's a little surprising to hear this dropped at the

end of this session.

      However, Mr. Bacon has made inquiries in order to

determine the origin of the coincidence factors.  As he says in his affidavit, the source of his inquiry was 

Mr. Harper, a colleague of his.  It's not entirely clear to me that Mr. Snelson alone is the source of all the information that Mr. Snelson has provided to the Board either.  I expect that Mr. Snelson and other witnesses in this proceeding have made their own inquiries.

      Mr. Bacon has advised as to what the coincidence

factors were.  Mr. Bacon has actually been fairly

straightforward about how he's not entirely clear on the

origin of those coincidence factors, but those are the

factors that apply to the RTPII plan.

      Given that, it's not clear to me why Mr. Bacon, unlike any other witness that has presented evidence before this Panel, shouldn't be allowed to make his inquiries and

attempt to understand the background information that serves as the source for the rules that were applied in this case.

     MR. SOMMERVILLE:  Thank you.  

Mr. Smitheman, you have a right of reply, but the Board is inclined to ask parties to address this subject in their written argument.  And we can consider the matter as -- it's not a threshold question, as it were, that must be decided before we consider anything else.

     So -- 


MR. SMITHEMAN:  I agree.

     MR. SOMMERVILLE:  -- I would ask the parties to

address that in their written argument.  

And I think that may be of some assistance to you, 

Mr. Sidlofsky, from the standpoint of this is a proposition of the first instance for you this morning.

     MR. SMITHEMAN:  That seems fair.  Thank you.

     MR. SOMMERVILLE:  Mr. Millar, any comment?

     MR. MILLAR:  No, I think that's a sensible course, 

Mr. Chair.

     MR. SOMMERVILLE:  Are there any other matters that we

need to deal with before we discuss the question of written

argument and put on the record our specific timing for that?


PROCEDURAL MATTERS:

     The Board has determined - we did discuss this briefly yesterday - that we will ask for production of argument from Sifto by close of business on March the 8th.  We'll ask for your argument, Mr. Sidlofsky, at close of business March the 10th, and a reply, Mr. Smitheman, on March the 13th.

      There is a little guidance that the Board would like

to provide with respect to these arguments.  There has been

significant evidence filed in this case.  It is a

long-standing dispute, and it's a very specific and

technical case in many respects.

      We urge the parties in their arguments to be as clear

and concise as possible on the relief that is sought, both

in the amount and the justification of the specific 

positions.

      We also urge parties to be clear on the differences in the approach taken to the issue, particularly on the subject of the appropriate coincidence factors to be used.

      We would also urge parties to adopt a consistent 

end-date when defining amounts claimed.  And we suggest this end-date be set at April 30th, 2006, which

coincides with the day before the next setting of

distribution rates occurs in the Board's current

distribution rate-setting process.

      Lastly, we would also urge parties to clearly define

the relief sought in terms of distribution revenue to be

distributed or recovered from other classes of customers, if that should be part of their submissions, and amounts to be refunded by the shareholder, characterized in this case as the power factor and diversity credit amounts.

      So be very specific about the amounts that you are

seeking to have distributed among other classes and also

very specific about the power factor aspect and the

diversity credit amounts that have been highlighted in the

course of the proceeding.

      As I've indicated, it is the Board's intention to

decide this issue with respect to the general architecture

of the issue before us, or the issues before us.

      We will be looking to the parties to develop those

figures together co-operatively so that we end up at the

end of the day with an order that contains a series of

numbers that are agreed upon, following and consequential

to the Board's decision.

      This, obviously, has been a matter that is very

contentious between parties, and it's hoped that in dealing

with this subject matter we can actually put an end to this

dispute once and for all so that the parties can continue

with a positive and co-operative relationship on an ongoing

basis.

      And the first step in that will be the development of

those figures.

      The Board will provide a date in due course as to when we'll come back for a half a day to have a brief presentation.  There will be a Procedural Order issued to this effect for a brief presentation on the basis of the written arguments and questions from the Board.  It is not necessary for parties to attend that, if they don't choose to.  

As you know, transcripts are available electronically and otherwise, but certainly parties are welcome to come back and attend that process.
     Is there anything else?     

MR. SIDLOFSKY:  Sir, just something caught my ear when you were speaking about adjusting or agreeing on amounts to be returned or adjusting those amounts and being specific on those.
     I think you mentioned amounts that may be payable by the shareholder.  I assume you meant the utility there?     

MR. SOMMERVILLE:  Yes.  I beg your pardon.  I misspoke.  Certainly, the utility.  Thank you, 

Mr. Sidlofsky.  

With that, we will adjourn, and a Procedural Order will follow in due course.  Thank you.

--- Whereupon the hearing adjourned at 12:28 p.m.
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