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NO UNDERTAKINGS GIVEN DURING THIS HEARING 

Wednesday, April 13, 2005

--- Upon commencing at 1:07 p.m.

MR. VLAHOS:  Please be seated.
     Good afternoon, everyone.

MR. SMITH:  Good afternoon.
     MR. VLAHOS:  Any preliminary matters?

PRELIMINARY MATTERS:
     MR. SMITH:  One preliminary matter, Mr. Chairman, and I hope you don't mind just that I stand for the purposes of argument.  I've spread out a bit.  It's just a little more convenient.
     MR. VLAHOS:  Okay.  You look like my Professor.  It's all right.
     MR. SOMMERVILLE:  Or a minister.
     MR. SMITH:  Well -- hope I don't profess for too long today.
     MR. VLAHOS:  Is that yours in the middle, as well?  No.  This --
     MR. SMITH:  Sorry?  Which?  Oh, no, that's actually a demonstrative aid I'm going to use later --
     MR. VLAHOS:  I thought you were going to get closer and higher --
     MR. SMITH:  That’s great.
     MR. SOMMERVILLE:  For the exercise section of the afternoon.
     MR. SMITH:  I must be so focused that I didn't even see my prop earlier.

I do have one administrative matter, and that's to advise that the undertaking given by Mr. Kitchen with respect to Exhibit G1.1 and B1.1 has been done by Union, and the answer has been provided to all parties, as well as to Board Staff.

I understand that there are no questions with respect to that undertaking.  However, if anyone does have a question, I'd ask them to say so now.
     MR. VLAHOS:  Any questions on the response to the undertaking?
     MR. LYLE:  If I could, Mr. Chair, I just noted myself that there does appear to be a slight adjustment to -- in looking at Exhibit B1.1, there does appear to be a very slight adjustment to the proposed rate, both for the firm and the interruptible service.  Is that correct?  This is for the M16 east of Dawn.
     MR. SMITH:  My understanding is that that's correct, in that the actual price of the rate doesn't change, but, because there's a slight change to the cost, there is a small change to the average.  But that is the only change.  But the actual rates themselves did not change.
     MR. LYLE:  Yes.
     MR. VLAHOS:  Okay.  Anything else, Mr. Smith?
     MR. SMITH:  No, that is all.
     MR. VLAHOS:  Okay.
     MR. BUDD:  Mr. Chairman, I have one matter.
     MR. VLAHOS:  Yes, Mr. Budd?
     MR. BUDD:  And that is just to draw to the Board's attention that Mr. Frank Gentry from True Oil - True Oil has a 50 percent interest in the Market Hub partners - has come in today, and may wish to make some submissions toward the end of the argument phase today.
     MR. VLAHOS:  At the end? 
     MR. BUDD:  Well, not at the very end, no.
     MR. VLAHOS:  Will be arguing as everybody else, okay.
     MR. BUDD:  Yes, we have some brief submissions to make.
     MR. VLAHOS:  And Mr. Lyle, I suspect you're here today just to keep us out of legal trouble?
     MR. LYLE:  I hope I will do that, Mr. Vlahos.
     MR. VLAHOS:  Okay.  So no submissions on your part.  Okay.
     MR. LYLE:  That's correct.
     MR. VLAHOS:  All right.  With that, then, we'll start with Mr. Smith, and then, if there's a specific order that you people have worked out, that will be acceptable to us.  And depending on what time we'll finish with Mr. Smith, and argument by intervenors, then, Mr. Smith, you would like some reasonable time, I guess, to collect your thoughts as to what you heard.
   So I will be guided by the clock, when we get to that point.
     MR. SMITH:  Thank you very much, Mr. Chairman. 
     CLOSING ARGUMENT BY MR. SMITH:
     MR. SMITH:  Mr. Chairman, members of the Panel, as was set out in the opening, this is an application to vary the M16 rate for customers taking service under that rate, both east and west of Dawn.

Union was directed to review the cost allocation and rate design applicable to embedded storage operators, and the specific directive is in the pre-filed evidence at Exhibit A.1, tab 1, page 1.

Union has done that and I believe it's fair to say, as acknowledged by Mr. Knecht, has done a good job.  Union has designed a firm transportation rate for customers east and west of Dawn, and it has also designed an interruptible rate.

The rate designed by Union, as you heard the Union witnesses say, was designed bearing in mind, first, the directive; second, Union's support for economic or, as Mr. Poredos said, “rational” storage development; and, third, well-established rate-design principles approved by this Board.

As you also heard the Union witnesses testify, the rate design is as low as possible within the Board's established rate-design principles, principles which, it's Union's position, are appropriate and lead to just and reasonable rates for all customer groups.

Now, to provide the Board with a road map of how I have structured this closing argument, let me tell you I've broken it down along the following four lines.  First, an overview of the relevant rate-design principles.  Second, a review of the revised M16 rate, including the revenue-to-cost ratio.  Third, a review of the components of the M16 rate, including the appropriateness, it is submitted, the allocation of unallocated gas costs and fuel costs.  And four, the impact of the embedded storage operators on Union's system, including the fact that there will be no facilities benefit and no incremental revenue.

First, overview of rate-design principles.

The rate-design principles used by Union are set out at pages 36-37 of Exhibit A.1, tab 1.  Those principles, as I said in the opening, are postage-stamp rate-making, first, which -- under postage-stamp rate-making, customers in the same rate class pay the same charge, independent of where they are located, and the Board has repeatedly affirmed its support for postage-stamp rate-making.

Second, that rates should reflect cost causality.  To the extent possible, rates should reflect underlying costs incurred to provide service, bearing in mind that costs are charged on a contractual basis.

Third, that, where applicable, rates should reflect a reasonable contribution to facilities.  I say that this principle is a bit of an exception to the second principle.  However, as Mr. Knecht admitted in cross-examination, I think it's fair to say that this is reasonably common throughout North America.

And fourth - although not listed on pages 36 and 37, it is at the beginning of Mr. Broeder's, not on my list of participants, and Mr. Kitchen's evidence - the fourth principle is that system benefits which may be caused by a particular customer should not be streamed to the customer in the form of a reduced rate or a credit.  And the Board, in RP-2003-0063, confirmed this principle with respect to rate M13 customers, and the discussion of that can be found at pages 15-16 of the pre-filed evidence.  And it was also the subject of cross-examination by Mr. Janigan of the Vulnerable Energy Coalition at pages 23-24 of the transcript.  And I'll just briefly, if I may -- Mr. Janigan asked, at the bottom of page 23:

"Would you agree that this is similar to the issue that was disputed by the M13 customers in the RP-2003-0063 case?”

“MR. KITCHEN:  Yes, it is very similar.

“Mr. Janigan, and the Board's decision on this issue is found at Exhibit A.1, tab 1, of your evidence?
     “MR. KITCHEN:  Yes, it is.
     “MR. JANIGAN:  And to summarize the Board's decision, a customer should not be charged on the basis of physical flow of gas; is that correct?"

And that case, just to remind the Board -- M13 customers were only notionally flowing back to Dawn.  A lot of the gas was being pulled off before it got there.

“MR. KITCHEN:  That is correct.  I think it actually says that they should not be given preferential treatment."
     This principle was also confirmed by the Board, it is submitted, when it eliminated the delivery commitment credit, and that was confirmed by Mr. Kitchen as well.  And that was a case where, unlike here, there was a clear facilities avoidance benefit that was being credited to the customers who caused it.  And that was eliminated by this Board.

With those principles in mind, I'd like to turn to the second heading: the proposed M16 rate itself.

As I said, the rate proposed includes both a firm rate and an interruptible rate.  And the unitized costs of the rate are set out at page 3.  They're also set out on Exhibit B1.1, which you were provided with today.  And if I might, the rates are, for firm service east of Dawn, 13.1 cents; west of Dawn, 17.8 cents; for a total rate of 15.4 cents.


Interruptible rates east of Dawn, 8.7 cents; west of Dawn, 10.2 cents.


And I would say in passing that that rate, the proposed rate, is a reduction in the Board‑approved rate, current Board‑approved rate, of 17.5 cents.


A lot of the evidence that you heard yesterday, Mr. Chairman and members of the Panel -- just before I get there.


Mr. Chairman, I just wanted to point out, perhaps, where those rates can be found.  For example, the firm rate west of Dawn, the 17.8 cents, is line 6, column G.  And the east of Dawn rate of 13.1 cents is at line 12, column G.  Is that clear?  Thank you.


Now, much of the evidence that we heard yesterday was directed towards the firm transportation rate east of Dawn.  And there's no surprise.  Tribute being, of course, a participant from the intervenor group is located east of Dawn, so it's no surprise that that was the thrust of the evidence.  However, it's important to bear in mind that the firm rate is for both east and west of Dawn and that, while it's tempting, in looking at revenue-to-cost ratios as was done in cross‑examination, to focus on the east rate, equally you have to look at the west rate.  And I say when ‑‑ and I'd invite you, when you look at the average rate itself and look at the revenue-to-cost ratio, while admittedly it's above unity, it is not 1.9, but, rather, is 1.35.  And that, it is submitted, is well within the 1.7 submitted by my friend, Mr. Knecht, as appropriate in his evidence yesterday.


I also say that, while we focussed on Tribute as the east customer, there is another customer taking service under M16 currently, and that's Enbridge.  Enbridge is west of Dawn.


Components of the M16 rate, they are set out at pages 9 to 11 of Exhibit A1, at tab 1.  They're also set out beginning at page 37 of Exhibit A1, tab 1.


Specifically, with respect to the firm rate, Union is proposing to vary ‑‑ sorry, Union is proposing the following with respect to firm service:  One, recovery of meter station costs specific to the M16 rate, through a monthly charge; two, charging a different demand charge for firm customers east of Dawn versus west of Dawn, a demand charge will reflect the transmission system used by the embedded storage company; three, a commodity charge which will eliminate distance as a factor in determining that charge; and, four, Union proposes to recover through separate commodity charges the fuel and unaccounted‑for gas that are specific to the transmission system used and reflect seasonal fuel requirements.


I'd like to begin with the monthly customer charge, if I may.  Union is proposing a monthly customer charge of $525.  The monthly customer charge is intended to recover primarily meter costs.  It recovers costs associated with the customer station, not included in any aid to construct.  Specifically, Union does not recover in the aid those items which could be used elsewhere should the customer cease to operate, i.e., meter, return on taxes, depreciation ‑‑ sorry, return taxes, depreciation associated with the meter, other allocated general costs, and the annual cost of maintaining, of maintenance.


Now, the application of a common demand charge of 500 ‑‑ sorry, the application of the common monthly charge is consistent with the principles of postage stamp rate‑making.  Customers east and west of Dawn are paying the same $525 per month.


Second, the firm demand charge, this is specifically set out at pages 38 to 40 of Exhibit A1, tab 1.  There are two separate demand charges.  They are for west of Dawn and east of Dawn.  On Exhibit B1.1, if you still have it in front of you, members of the Panel, the monthly demand ‑‑ sorry, the firm demand charge can be found at line number 2, column G, 1.049 for west of Dawn, and east of Dawn, 0.726.  That's row 8, column G.


As I said, west of Dawn, the proposed demand charge is 1.049 gJs per month.  The rate is charged, because providing M16 service to and from the Chatham 71712 storage pool utilizes capacity on the Panhandle system between Ojibway and Dawn, and the schematic ‑‑ I don't need to turn it up now, but the schematic, for the Board's reference, is at page 20 of the pre‑filed evidence, which shows the service and the particular systems being used.


This is a system -- the panhandle system is used to provide C1 Ojibway to Dawn services and the demand charge, it is submitted, is appropriately equivalent to that C1 demand charge.  Providing service to the storage pool reduces level of firm C1 transportation capacity that would otherwise be available for sale.


East of Dawn, the situation is somewhat different.  The proposed rate is 72.6 cents/gJ/month.  The transportation service to the embedded storage providers uses the Dawn‑Trafalgar transmission system, as you know, at least as far as the Stratford lateral.


During summer injection period, gas physically flows on the Dawn‑Trafalgar system to Stratford before moving north on the Forest‑Hensall‑Goderich system to Goderich.  Union has used the M12 to Dawn -- Dawn to Parkway rate, including Dawn compression adjusted, to reflect the fact that the Dawn‑Trafalgar system is only being used as far as Stratford.


The amount charged, consistent with the rate design principles I outlined before, provides a contribution to the recovery of fixed asset costs.  And you will recall here that no Dawn‑Trafalgar costs are allocated, because that system wasn't designed for the embedded storage providers, but nevertheless this provides a recovery of those costs.  And that contribution is used to reduce in‑franchise rates.

Third, the transportation commodity charge.  The proposed rate is 2.5 cents per gJ, which is applicable to all M16 transportation from the pool to Dawn.  And the rate is approximately equivalent to the commoditized cost at the Dawn-Trafalgar transmission system, excluding Dawn compression for 

in-franchise customers.

This rate, the 2.5 cents, is the lowest transmission-related unitized costs which Union has in its delivery rates, and consistent with postage-stamp rate-making.  It eliminates distance as a factor in determining rates.

For reference, the discussion of the transportation commodity charge can be found at page 41, and just over to page 42, of Exhibit A.1, tab 1.

Fourth.  Union is proposing a separate commodity charge which recovers fuel and UFG, depending on the transmission system used.  For reference, Exhibit A.1, tab 1, page 42-43.  And perhaps most conveniently, at page 11, pre-filed evidence, you'll see, both under “West of Dawn” and “East of Dawn”, there's fuel and UFG charged from the pool -- sorry, to the pool from Dawn, and to Dawn from the pool, there's UFG charged, and east of Dawn to the pool, fuel and UFG, to Dawn, UFG.

The amounts charged can be found at Exhibit B1.1.  And you'll see at row 4, column G, the amount to the pool, 0.044, to Dawn, 0.029; and east of Dawn, row 10, column G, to the pool, 0.03 -- sorry, 0.037; and to Dawn, 0.029.

Now, as I said, east of Dawn, the rate recovers summer fuel on Dawn-Trafalgar.  And it also includes a small amount of Lobo fuel.  For customers west of Dawn, the rate recovers summer fuel on the Panhandle system only, and those are directly assigned in the cost study.

At this point I'd like to turn, if I may, members of the Panel, to UFG as part of a greater discussion of a fourth component of the rate.  And you heard quite a bit of evidence yesterday about UFG.  It's obviously an important topic in this proceeding and, I would submit, unfortunately, the subject of some confusion.  And I'm going to spend a bit of time on it, because I hope to clarify.

MR. VLAHOS:  Mr. Smith, before you do so, if you look at Exhibit B1.1.

MR. SMITH:  Yes.

MR. VLAHOS:  I may be missing this myself, but on row 7, column G, shouldn't there be a $525 in there, as well?

MR. SMITH:  Yes, there should be.

MR. VLAHOS:  All right.  Please continue.

MR. SMITH:  Thank you.

UFG, unaccounted-for gas, is precisely that.  It's gas which is lost, which Union cannot account for.  As Mr. Kitchen testified, UFG arises for a number of reasons.  The primary reason, however, as he confirmed in cross-examination, is measurement error.

Now, if I could ask you to turn, please, to Exhibit 5.26 -- sorry, B5.26.  And you have there -- you should have there two reports.  And I'll be coming back to them, so I'd ask you to just keep them reasonably handy.

The first has some pre-filed evidence on top of it which says, "4.8 responses to outstanding rate-related Board directives."  Do you have that?

MR. VLAHOS:  Yeah.  Go ahead.

MR. SMITH:  And then a few pages over is the 1996 study prepared by Harrington Hrehor Engineer -- Energy Consulting Group LP and Radian International.

Now, this report, which I'll spend some time on, confirms Mr. Kitchen's evidence with respect to the primary cause of UFG.  It's measurement error. What it also confirms is that UFG is caused -- or is incurred by Union in connection with all of its services, be they transmission or storage.

However, and significantly, it's not possible at a practical cost to determine how the particular UFG is caused.  Some is storage; some is transmission.  There's a pie, as it were, of UFG, but it's impossible to determine at a practical cost what's giving rise to what.

Now, that was the conclusion that was reached in 1996.  The question was asked -- look at Union's cost allocation in relation to UFG:  Is it possible to determine or put an envelope around, each of the UFG causes - transmission, storage, et cetera - and determine how the particular pie is broken up?

And the result was:  That's not possible or practically possible.

In 1996, there was additional emissions data that was available at the time of RP 1999-0017.  The Board directed Union to revisit this issue.  If you look at page 1 of the Radian letter, dated May 17, 1999 -- I'm sorry.  This came out of EBRO4/99.  What the Board said is:

"The company's emissions inventory model provides new information and a basis for reconsidering the overall method for allocation of UFG –

MR. VLAHOS:  Mr. Smith, we have a tendency to be faster when we read than when we speak.  So keep in mind there is a reporter that would love to put down every word, and we'd love to read it.

MR. SMITH:  I apologize.  The question was:

"The company's emissions inventory model provides new information and a basis for reconsidering the overall method for allocation of UFG for storage, transmission, compression, and distribution.  The Board directs the company to consider a new allocation methodology and report its findings in the next rates case."

Radian reported back.  Its conclusion is found at page 6:

"For this paper, Radian examined the OEB's directive, the previous and new data presented from the emission inventory, and revisited alternate allocation methodologies.  Our position is that the only current allocation ‑‑ that only the current allocation is technically valid and that the new emissions data has no bearing on that validity nor the conclusion of the previous Radian report.  That report concluded that it is clear that there is not yet enough confidence in the alternate calculation method to warrant a change from Union's current system‑wide calculation methodology.  The consultant team recommends no change to Union's unaccounted-for calculation and allocation procedures."

And for the sake of completion, that conclusion from the earlier report, and the recommendation, can be found at page 5 of the 1996 report.

I should say that in the report, unlike in the case before the Board today, significant work was done surveying across North America.  As the report makes clear, over 30 utilities were surveyed to obtain their information as to how they deal with this issue, and Radian and H & H confirmed the approach taken by Union Gas.  And it confirmed it again in 1999, and I'd submit there's no basis to depart from that today.  


Certainly no work of the type done by the consultants in 1996 and 1999 has been done in this case, no report like this has been filed, and I think it is fair to say that Mr. Knecht admitted he's an economist, not an engineer.  He's not in a position to dispute the finding that it's not possible or practical to break down the charges, the particular UFG charges, be they related to transmission or storage.


He also admitted that he's not aware of a single utility that is able to segregate out storage versus transmission‑related UFG.


So what we're left with, as I said before, is the pie.  We have a total amount.  And what Mr. Kitchen testified in examination in‑chief is:  How do you get the pie?  It's essentially total in minus total out.  And that is in examination in‑chief at page -– sorry, just lost the reference there.  I asked Mr. Kitchen at line 15 of page 14:

"Question:  On a global basis can you tell me how UFG is calculated by Union?"

"Answer:  UFG is calculated essentially as the total gas measured into the system less the total gas measured out of that system."

And then Mr. Kitchen goes on to confirm that that methodology has been confirmed by the Board before, as I indicated, and approved.  And significant reviews were done, as I said, in EBRO4/99, as well as in the 1999‑0017 case.


However, that's not the end of the matter, and I think it's the source of the confusion.  From a cost allocation perspective, UFG costs have to be functionalized to the particular customers depending upon the services they use.


In other words, there are some customers who take transmission service alone, like M16.  There are other customers who take storage alone, and there are customers who take all of the services.  And it would not be appropriate, as Mr. Kitchen testified, to charge transmission customers alone with both transmission- and storage‑related UFG.


Now, the problem, of course, is, you don't know how to break it up, and that's exactly what came back in 1996 and 1999.  So what's been done is a volumetric calculation.  And, again, that's the ‑‑ the consultants concluded that that is the practical way to tackle this issue.


Now, I believe the error or the confusion was caused by the suggestion yesterday that M16 customers are being charged both transmission‑related UFG, as allocated using a volumetric basis, and storage‑related UFG, as allocated on a volumetric basis.  And if I could ask you to turn to Mr. Knecht's evidence in‑chief, his pre‑filed evidence, at the top of page 8, Mr. Knecht says, and this was put to him in cross‑examination ‑‑ sorry, this was put in cross‑examination:

"Answer:  Therefore, to assign Union storage‑related UFG to an embedded storage provider on top of the UFG costs it incurs on its own account may be seen as inequitable and anti-competitive." 


This statement is, with respect, wrong.  And it was put to Mr. Kitchen, the individual at Union Gas responsible for this area, by Mr. Aiken at page 81.  And the question is dead clear, in my submission:

"MR. AIKEN:  Thank you, Mr. Chair ..." 


Sorry, this is at page 80 at line 4:

"MR. AIKEN:  Thank you, Mr. Chair.  Mr. Knecht's evidence on page 8.  I don't know if you'll need to open it up.  It's only a couple of lines, and I'll read it.  He states:

‘Therefore, to assign Union's storage‑related UFG to an embedded storage provider on top of the UFG cost it incurs on its own account may be seen as inequitable and anti-competitive.

‘Is Union assigning any storage-related UFG to the M16 rate?’

“MR. KITCHEN:  Union is not charging any storage‑related UFG to the M16 customer.  It's all transportation related."


What he's referring to there is it's the functionalized transportation‑related UFG.  No storage‑related UFG is being charged to the M16 customers.  Why?  They don't take storage service.  So in the passes parlance that was used, they have two passes:  Transportation to the pool, the pool being their pool; and transportation from the pool to Dawn.  No UFG is being charged, unlike on a bundled customer, on injections into a Union pools and withdrawals from a Union pool.

Now, is it possible that there is actual UFG related to storage activity in their transportation?  Yes.  Is it possible that there's transportation‑related UFG in the storage customer?  Yes.  It goes back to what I said about the pie before.  You can't break it down.  Functionally, the best way, the consultants have confirmed, is by volume.

And so you do that based on volumes transported and volumes in storage.  That's how you assign the costs.  But there's certainly no double-counting.

Now, again, interrogatory response B3.8:  this was a question from the London Property Management Association, from the Wholesale Gas Service Purchasers Group.  And if I might, the answer to question A:

"Rate classes attract an allocation of unaccounted-for gas based on the volumes transported or stored by Union regardless of the direction the gas is transported, specifically for the M16 class.  This cost is applicable twice, once upon injection when Union transports the gas from Dawn to the embedded storage pool, and again upon withdrawal from the pool at a later date.  This is the same attribution of UFG as occurs when Union transports gas for injection to Tecumseh storage or Union storage at Dawn,  and when Union transports gas withdrawn from Tecumseh storage for Union storage at Dawn."

Again, they do not get four passes of UFG.   
     And if I might, finally, in cross-examination, again, this was Mr. Kitchen talking about the functionalization and talking about the answers to questions from Mr. Budd:

"Can you explain to me why we are assigning UFG costs to gas going into Union storage and why we are assigning UFG for gas coming out of Union's storage?" 
     Now, with respect to M16 customers, the premise of that is wrong.  But Mr. Kitchen:

"What we do is, in terms of calculating or determining UFG activity, there is really a two-step process.  The first step in the process is determined based on storage  activity --”

Sorry, it's page -- my client has advised me it's page 55 at line 7,and on:

"Once we've attributed the amount to the storage function, then it's reasonable to charge UFG on both injection and the withdrawal.  Since the metering variations can happen on the volume going through those  meters --”

MR. VLAHOS:  Mr. Smith?

MR. SMITH:  -- “in and out.”  
     Again, too quickly?  I was just getting ready for the dismount.  I was working myself up into a frenzy.

“Okay”, says Mr. Budd.

"And can you tell me, then, why we do that for Union's storage, but we don't do that for Tecumseh?  For example, is one of the reasons that some UFG costs are associated with the storage operation itself, and therefore Union's storage should attract some UFG costs because, say, Enbridge's Tecumseh also attracts its own storage?

“MR. KITCHEN:  --”

Sorry -- “own UFG.”
     “MR. KITCHEN:  Sorry, I'm not really following."

And this goes back to the evidence he gave in-chief, and the interrogatory.

"The Tecumseh facilities are at Dawn, in which case once the gas moves from Parkway to Dawn, that's the transportation that attracts the UFG.  From there Union doesn't know what UFG is attracted by Tecumseh.  It wouldn't be appropriate for us to attract our own storage  UFG" -- “as allocated” can be inserted there -- "on their own injections into their own pools.

"MR. BUDD:  I guess the whole question boils down to, why you charge your own storage itself, you're incurring your own UFG costs.  Enbridge is presumably incurring its own; am I correct on that?

“MR. KITCHEN: Yes.”

And the situation there is directly parallel to M16.  Transportation UFG as allocated, yes.  Storage-related UFG as allocated, no.

And an additional reference that -- I won't take you to it, but that can also be found in Mr. Kitchen's evidence in-chief -- well, I will take you to it.  I'm sorry.  Page 16 of the examination in-chief.

I had asked Mr. Kitchen for an example of how UFG is charged.  Line 14:

"For example, ex-franchise customers.  If we take Enbridge transporting gas to their Tecumseh pool, they would attract UFG twice, once for their movement westerly from Parkway, and to Dawn, and an additional charge from Dawn back to Parkway.  Enbridge would not attract any UFG on the actual injection into their own pools, like M16,  because they own the facilities that connect with Dawn from Tecumseh."

And Mr. Kitchen goes on to say, at page 17, as I have submitted:

"No, and M16 customers, in fact, will be treated exactly the same.  And in providing any -- not treating them the same, would impact -- would actually impart an advantage to them over other customers."

And you will recall from both the cross-examination of Mr. Fisher and Mr. Knecht, and, indeed, of Mr. Kitchen, the proposition was put to them that it is important that all storage operators be treated equally.  And, as Mr. Fisher confirmed, that's so, as Mr. Kitchen confirmed, that's so.  As Mr. Knecht confirmed, that should be so, as well.

Just by way of reference, Mr. Kitchen's comment can be found at page 52, line 24:

"And now I'd like to turn to the issue of consistency between storage operators, if I understand it correctly.  One of the issues for UFG cost allocation is consistency  between or among storage operators.  Would you agree that that's an issue?

"Answer:  That's correct."

And it is submitted that Union's proposal treats everyone the same.  Indeed, if, as Mr. Knecht has proposed, UFG is charged only once, customers -- M16 customers will be at a competitive advantage relative to Union and other customers.  And I say that because, when you look at the issue of layering, as we've gone through, you have once out of the Union pool - assuming for a bundled customer - once out of the Union pool; transportation, two; transportation back, three; four, into the pool.

You take Enbridge, the example I just gave.  They have their own UFG into their pool and out of their pool.  That's two.  They get charged by Union UFG, transportation once, and transportation twice.

Now, the proposal being put forward by Union is to treat M16 customers in exactly the same way, based upon the terms of their contract.  The proposal put forward by Mr. Knecht, as I understand it, is to charge only one pass of UFG.  Assuming they have their own UFG charge for storage, they would have a UFG charge for their customers once into their own pool, twice out of their pool, and once on Union, not twice.  Three passes, as opposed to four, for a customer such as Enbridge, or any other customer on Union's system.

Now, I'd also like to say, if I can, at this time, Mr. Knecht put much of his evidence on the basis of competition.  Storage providers -- embedded storage providers are unique.  They compete with Union, was the proposition, as I understood it.

Now, as Mr. Janigan said -- or as Mr. Janigan elicited in cross-examination, there are many customers on Union's system who perform services in the public interest, be they low‑cost affordable housing, schools, what have you, in the public interest.


From a competition standpoint, M16 customers are not unique.  Union provides service to a number of other customers who compete with it directly.  For example, Enbridge competes with Union.  Power generators compete with Union.  All the M16 customers, as we heard, compete with Union.  And M13 customers can compete with Union.


Similarly, I would say that this is an argument "we are unique" that is advanced and has been rejected by this Board on a number of occasions.  Every bypass competitive application contains an element of, "We are unique, we should be treated differently."  It has been rejected by the Board repeatedly in the last 25 years.


I would also say, while the evidence of Mr. Knecht and the position, I am sure, of Tribute will be that this hearing deals only with M16, as Mr. Kitchen confirmed in cross‑examination, as sure as God made little green apples, this is a reported decision and will get out, and everybody will apply who can think of a reason why they're either a competitor or in a unique situation, to avoid rates which are charged fairly to everybody else.  And it should be borne in mind that if the result sought by Tribute is granted in other M16 customers, the result will be, as Mr. Kitchen confirmed, an increase in in‑franchise rates.


Finally, dealing with a raising of rates and the issue of UFG, I would say that it is important to bear in mind, when considering Tribute's position with respect to the rate and the financial viability of their project, that at the time Tribute signed up for M16 service, this application had not been commenced, nor had the Board issued its directive.


I'd also say that there is another M16 customer in the room, Enbridge, who's made no submissions and filed no evidence, that I'm aware of, with respect to the M16 rate.


Fuel, this issue is dealt with ‑‑ before I move off UFG, are there any questions with respect to it?  It is of importance, and I want to make sure that I've made the position as clear as I could.


MR. VLAHOS:  Continue, Mr. Smith.


MR. SMITH:  Thank you.


The issue of fuel is set out in the pre‑filed evidence, at pages 42 to 43 of the pre‑filed evidence, also at page 11.  Fuel is also dealt with -- there's a separate heading relating to fuel, as well, on page 25.


Now, as the evidence indicates, during the summer injection season, embedded storage operators are a demand on Union's system analogous to a consuming customer, and thus for each of the four pools, gas flow is typically in the same direction as the existing flow.  So it's additive and increases overall fuel use.


Now, the situation in Huron county in the winter withdrawal season is different.  Gas there, as the evidence you heard, indicates it will be consumed in the local mark.  And, notionally, this creates a counter-flow and, as Union witnesses admitted, may provide a fuel savings.


M16 customers, consistent with that fuel savings, are not being charged fuel during the withdrawal season.  They do not receive an overall fuel credit, nor would it be appropriate to do so having regard to the Board's decision relating to M13 and a delivery commitment credit that I referred to at the outset of my submissions.


So while it's admitted that there may be this benefit, it's submitted that, consistent with Board principles, no credit should flow from it.


Finally, I'd like to deal with the issue of avoided facilities and whether or not there will be any incremental revenue, and I can be extremely brief on both of these.  With the issue of avoided facilities, there is no dispute that at least until 2009 there's no facilities benefit.  There is sufficient capacity on Union's system to meet its design-day demands, having regard to expected growth on the system at least to 2009.


We also know, at this stage, that while I don't doubt the intentions of any of the customers, proposed M16 customer, there's no track record with them.  And until that track record is established, Union cannot rely on an embedded storage operator to fulfill Union's obligation to provide safe and reliable natural gas service to its customers.


I think Mr. Fisher fairly acknowledged that there are some potential weaknesses with Tribute's system.  They don't have backup compression.  Most importantly, they have only one wellhead.  And as he said in cross‑examination at page 155, at line 3 -- sorry, at 154, beginning at line 26:

"I would agree that the single wellhead is the weakest part of the design for this system."

He submits that:

"We're not going to get a freeze-off at the wellhead because the pressure cut occurs at the station itself.  But that said, it is a single point and it represents the greatest risk."

And then he goes on to offer:

"I know you're not asking this.  When we have to pay a dime to move physical on Union's system, it necessarily impacts the project economics, and we have to cut where we can, if you will.  I believe that the triple leg horizontal well will perform 100 percent, but, you know, economics dictate that we hold off on the second well, which perhaps we'll put in in the future, just due to the money availability." 


And as Mr. Legg testified, and he was not cross‑examined on this issue, the result of the wellhead outage is that Goderich goes down.


Now, with respect to any incremental revenue that might be achieved as a result of the embedded storage operators' operations, the evidence on the point is clear.  Mr. Poredos was asked point‑blank whether or not there would be any incremental revenue by Mr. Budd, at page 41:

"Mr. Budd:  And would you agree with me that, as we've just discussed, our system works together as that does ‑‑ that Union has the potential to earn additional revenue?

"Answer:  Union doesn't believe that there is additional revenue to be earned, period."


And Mr. Budd moves on to a different topic.


You will recall that Mr. Poredos is the director of capacity management.  It's his responsibility to release the assets that can earn incremental revenue.  His answer on the point is clear.  He was also asked, and confirmed, in an interrogatory.  I believe it's Interrogatory B3.4.  I'm not going to read it, but the answer is quite clear that:

"Union does not believe that there will be an impact on any storage and transportation transactional services available for Union to market.  And Union can't comment on the impact of any incremental future embedded storage developments that up to this point haven't been proposed."

So, with respect, it is submitted that the evidence on these two issues is clear.  There's no avoided facilities benefit, nor, it is submitted, is there any incremental revenue to be earned.

By way of conclusion, it's submitted that Union's application response to the Board's directive to review cost allocation and rate design applicable to embedded storage providers -- as I've tried to link, as I've gone along, the particular components of the rate, the rate is consistent with Board-determined principles of postage-stamp rate-making, recovery of allocated costs, valuing contribution to unallocated costs, and, as well, is consistent with the Board principles that Union should not stream particular benefits to particular customers.  As an integrated storage transmission distribution operator, all customers benefit from any particular customer contribution.

I'd ask that the Board approve the proposed M16 rate and cost allocation changes outlined in the evidence.  The rate is just and reasonable.  It was derived using the principles I've enunciated, and, it is submitted that there is no lower rate based upon these principles.  
     And I would also ask that the Board decline the invitation put forward by Mr. Knecht to do another study of UFG.  That would be the third study in the last nine years.  Of course, studies cost money, and it is not supported by any of the customers who would be paying for it, primarily in-franchise customers, it is submitted.  It's additive and unwarranted.

Thank you.  Those are my submissions.

MR. VLAHOS:  Thank you, Mr. Smith.
     Mr. Smith, the Board has no questions at this stage, other than just a clarification.  In your or Union's parlance, when you refer to "embedded storage," do you include Enbridge's Chatham 717 pool?

MR. SMITH:  Yes.

MR. VLAHOS:  You do.  All right.  Thank you for that.  Okay –

MR. SMITH:  They are an M16 customer.

MR. VLAHOS:  No, I appreciate that.  I just wasn't sure whether you’re –

MR. SMITH:  We are speaking the same language.

MR. VLAHOS:  They're still embedded.

MR. SMITH:  Yes.  Yes.

MR. VLAHOS:  All right.
     Now, who would like to go next?

MR. SMITH:  My understanding is Mr. Janigan was going to go next, followed by Mr. DeRose and then Mr. Aiken, and then we would begin, I believe, at that point, with Tribute and Northern Cross -- I think is what had been agreed to.

MR. VLAHOS:  Okay.  Let's go with Mr. Janigan, Mr. DeRose, Mr. Aiken.

Is Ms. Paulus -- Ms. Paulus is here.  Is Mr. Rowe here?

MR. ROWE:  Yes, sir.

MR. VLAHOS:  Are you going to present argument, sir?

MR. ROWE:  Maybe very briefly, depending on what I hear ahead of me.

MR. VLAHOS:  Okay.  A strong "maybe," is it?

MR. ROWE:  Yes, sir.  A firm "maybe."

MR. VLAHOS:  Mr. Ross?

Sorry, that was Mr. Rowe who spoke before, right?

MR. ROWE:  Yes.  Mr. Ross is not here.

MR. VLAHOS:  Oh, Mr. Ross is not here.

Okay.  And then Mr. Budd, I guess, and that would cover it, I believe.

Mr. Aiken?  No, he's down.

Mr. Gentry?  Could you stand up, please, so we'll –-

MR. GENTRY:  I'm Frank Gentry.

MR. VLAHOS:  All right.  Welcome.  Do you know how long you'll be, Mr. Gentry?

MR. GENTRY:  I don't think very long.  I think my comments would probably be either right before Mr. Budd's, or right after Mr. Budd's.

MR. VLAHOS:  Okay.  We prefer to leave Mr. Budd for last, so you're going to go right before Mr. Budd, then.  Okay?

All right.  With that, then, Mr. Janigan.

CLOSING ARGUMENT BY MR. JANIGAN:

MR. JANIGAN:  Thank you, Mr. Chair.

Mr. Chair and Panel members, somewhat unusually, VECC would wish to commence its submissions by setting out what we believe this hearing is not about, before we deal with what is, in fact, in issue.

In our submission, it is not about setting favourable market conditions to allow a competitor to Union storage to flourish, although that may be a result of the decision.

It is, particularly, not designed to provide uneconomic incentives to storage market entrants.

It is also not a hearing to stream alleged benefits to the M16 customers, or to set special rates for them, based on their unique public-interest status.

In our view, it is not a hearing in which the methodology associated with Union's system-wide calculation of UFG is to be reviewed.

In our submission, it is not a hearing to revisit whether the physical flow of gas, rather than the contractual obligation, determines cost causality.

In VECC's view, we're here to design a rate for transportation usage on the Union system.  It is no different than transportation costs asked to be borne by other customers on Union's system for delivery of gas.

The only difference is the M16 rate, is the transportation cost on the system, which will, in fact, involve the movement of gas twice, once into and once out of the gas storage pool.  In contrast, basic transportation service for a high-load-factor customer is generally a movement of gas directly to the Union customer, which is a one-way transportation route.

There are also customers on Union's system with a  low-load-factor that will require gas delivery which is made up of both a delivered supply and gas from storage.  In this case, the customer is responsible for the transportation cost of gas for both transportation and the transportation of the storage gas in and out of storage.

VECC is thus clearly of the view that this M16 transportation service is not unique from other types of transportation services offered on the Union system.  In fact, Union already prices transportation costs in and out of storage in its bundled rates for customers.  And this was confirmed in the transcript on page 26, by Mr. Kitchen, lines 2-12.

The Board's task, in our submission, is to determine if the M16 rate is a just and reasonable rate for the use of the Union Gas system, on the basis of the principles of cost causality rate-making.

According to Exhibit B4.1, and which was cited by Mr. Smith in his argument, Union has relied upon the following principles of rate-making:  first, postage-stamp rate-making; second, rates that reflect costs; and thirdly, reasonable contribution to the cost of assets used but not allocated.

The principles applied to the M16 rate are consistent with the principles Union applies to design all other rate classes.  In cross-examination, once again, Union has confirmed that Union has applied these principles to all customers.  And that was confirmed in the cross-examination at page 19‑20 of the Union Panel.


What is the result?  Union has, in effect, provided the M16 customers of this rate class with a beneficial rate that is reflective of the lowest rate possible, while maintaining the principles of cost causality.  


As noted by Mr. Kitchen in cross‑examination, Union has given these customers a lower rate because of the fact that they are located east of Dawn, has assessed a monthly customer charge for only the costs that they cause, as allocated for transportation commodity, the lowest unit rate based on 100 percent load factor ‑‑ and that was noted in Exhibit B6.4 ‑‑ and assessed demand charges that take into consideration the seasonal cost benefits of the summer.  That's noted at transcript page 25, lines 1 to 28.


The reasonableness of this transportation rate for the embedded storage provider is confirmed by comparing this easterly M16 rate of 13 cents/gJ to all other transportation rates on Union, which is provided in Exhibit B2.1, the attachment.


According to the IR response provided, the 13 cents/gJ is the lowest firm transportation cost in Union.


Thus has Union erred in unjustly discriminating against these customers when the rate was designed.  The testimony of Tribute witness Robert Knecht, in our view, effectively rebuts that suggestion at page 135 of the transcript.  I'd like to actually refer to that.


And this is Mr. Knecht's evidence in direct.

"As I mentioned in my pre‑filed evidence, I think Union did an excellent job of laying out physically how the flows would work, conceptually how the costs would be incurred, and that they have implemented their cost allocation scheme in a manner that is consistent with the treatment of other transportation and consuming consumers.  And, in fact, they have also implemented the rate design recommendations where they are not cost‑based, with some reasonable consistency, with how other transportation and consuming customers are treated." 


So, if the results are demonstrably reasonable, and the approach has been consistent, what is left?  Perhaps, once again, we should deal in the negative and look at the evidence of the rate design that are seemingly desired by embedded storage customers, which have been left out by Union.


First is the free use of facilities.  What Union hasn't provided to the M16 rate is the use of transmission facilities at no charge, and that's indicated at Exhibit A1, tab 1, page 11 of the evidence.


Specifically, Union is proposing a 0.025 ‑‑ sorry, 2.5 cents/gJ charge for the transportation services from the pool to Dawn, and that's found at Exhibit A1, tab 1, page 41, and contribution for the use of the Dawn‑Trafalgar system, at .726 cents/gJ found at Exhibit A1, tab 1, page 11.


VECC is of the view that there is a requirement that customers of the M16 rate pay for the usage of the transportation system ‑‑ transmission system, just as all other customers, in fact, contribute for the use of the system, even though the chosen cost allocator may not, in fact, directly allocate this cost to them.


As confirmed in the cross‑examination by Mr. Aiken with Mr. Kitchen, all other rate classes, in fact, pay a contribution to the use of the system, when these customers may not be, in fact, the cost driver from a cost‑causal perspective.  And that's found at transcript page 77, lines 12 to 24.


Furthermore, the process of imputing a value for use in the rate design phase is a common adjustment made in rate design, according to Mr. Knecht in his cross‑examination by me. 


Furthermore, Mr. Knecht notes that this adjustment process is commonly used by other LDCs, not just Union.  That's found at transcript page 143‑144.


According to the rate design evidence filed in the RP‑1999‑001 proceeding, Enbridge also makes a similar adjustment in the rate design phase to capture costs when the allocator, such as peak day allocator, doesn't allocate distribution costs to its seasonal rates.


In order to reflect the fact that these non‑peak period customers still use the distribution service, there is a rate design adjustment which, in fact, results in revenue‑to-cost ratios to be in excess of 1.


When this happens, is revenue‑to‑cost ratios lose their appropriateness as a guide to the reasonableness of the rate, since the allocation process itself does not attempt to capture the costs of using the pipeline by the customer during the off‑peak period.


The M13 rate on Union, which this Board has already approved as just and reasonable, also makes this adjustment in the rate design phase to recognize the fact that they should contribute to the cost of the transmission facilities.


The end result, according to Exhibit A1, tab 1, page 41, is that the .025 cents/gJ rate is the commoditized cost of the Dawn‑Trafalgar transmission system, including Dawn compression for the in‑franchise customers.  This commoditized rate represents the lowest transmission‑related unitized costs included in delivery rates.


The .726 cents/gJ -– sorry, the .726/gJ day‑month demand charge for the use of the Dawn‑Trafalgar transmission system in the summer is also the lowest rate for a customer during the summer period, only.  


It would appear that Union has, in fact, applied the lowest possible cost for the use of the system.


To eliminate costs to the M16 rate for use of facilities will, in fact, result in other rate classes seeking the same treatment in the future.  And VECC is of the view that the Board should not go down that path by unravelling the logical concept of contribution of costs for the use of a facility.


In our view, the idea that a customer should pay no amount for the use of a facility just because it may be available is analogous to the situation of a homeowner with a garage and no car.  Just because the garage isn't used by the owner to hold the car, but is used for garden tools, doesn't give the neighbours the right to use the remaining space available to house their car without payments or recompense for the usage.


Something else that the ‑‑ something else that Union has not included in their rate is a streaming of benefits.  Union has not developed an allocation that provides recognition or streaming of benefits to M16 customers.


VECC is of the view that this type of allocation would be inappropriate, and the Board has already ruled on this kind of allocation in a prior decision of allocating benefits to a rate class in this fashion.  This, of course, is the decision to eliminate the delivery commitment credit, which was referred to by Mr. Kitchen in his cross‑examination at transcript page 23.


However, even if the idea of streaming benefits was an acceptable practice, during cross‑examination it was evident that Union confirmed there are, in fact, no system benefits from the embedded storage customers to the Union system.  That's found at Exhibit B6.3.


Further, at Exhibit B5.19, there is no design-day benefits that Union is aware of.


In cross‑examination with the Tipperary witness, it became apparent that there was no wellhead operational experience of the pool possessed by Tipperary.  That's found at transcript page 155.


In addition, the weakness of the single wellhead facility referred to by Mr. Smith makes the pool's reliability also an issue.  And that's found at transcript page 154, lines 26 to 28.

Based on the specifics of the Tipperary pool, VECC is of the view that there is no reason to embed any long-term cost savings in the rate design, as noted by Mr. Knecht, due to the lack of reliability of this pool for providing any benefit to system customers.  That would be only in the circumstances that the Board actually would wish to go down the road, again, of streaming benefits to customers.

According to Exhibit B3.4, the embedded storage pool will also not provide a storage and transportation transactional service benefit available for Union to market.

For all of these reasons we believe it's important and appropriate not to impute or recognize a benefits savings in the M6 rate design.

Union has also not dissected the cost-allocation model in order to introduce new principles to benefit or to reduce costs for a particular customer.  This is particularly apparent with respect to the issue of the physical flow of gas.  Union has not developed the rate to recognize the actual costs incurred, associated with the physical flow of gas.

In cross-examination with the Union witness, it was confirmed that this issue was addressed in the RP-2003-0063 proceeding.  The Board's decision, with reasons, on this issue was as follows:

“Union operates a fully-integrated gas distribution system.  Its operation is dependent upon the maintenance of a balanced series of inputs and outputs.  Gas supplied by Ontario producers necessarily augments and displaces other sources of supply within the pipeline.  The fact that any given producer’s gas contribution to the system may be withdrawn prior to the end-point of the distribution system should not result in any particular or preferential treatment.  It is impractical and inefficient to attempt to track specific gas molecules within the system, in order to tune transportation charges according to presumed and unverifiable distances.  Such a practice would be inconsistent with the most cost-effective operation of a fully-integrated broad-service network.

“Accordingly, the Board rejects Energy Objectives's submissions with respect to this rate class." 
     Now, this is, in fact, a customary regulatory view of the system.  And that I have made available a case, which is LaRowe et al. versus Kokomo, a decision of the Court of Appeals of Indiana.

MR. LYLE:  Mr. Chair, we'll mark that as Exhibit F2.1.

EXHIBIT F2.1:  DECISION OF THE COURT OF APPEALS OF INDIANA IN LAROWE ET AL. VERSUS KOKOMO
MR. JANIGAN:  And, unfortunately, I took comfort from the paragraph number of the paragraph I was to cite and didn't paginate it, but it seems like in Lexus Nexus the paragraphs are a little bit obtuse.  About ten pages in, under square bracket, asterisk, asterisk, asterisk 34, at the top -- it started with three words "pipeline gas purchases", right at the top of the page.  I apologize once again for the lack of pagination.

You have that there?  I wish to quote from square brackets, paragraph 34.  This is a case which involved a dispute by residential customers who appealed the fact that they had been allocated the cost of purchase of supplementary gas to meet demand during peak periods.  In coming to the conclusion that the allocation was correct, the Court noted as follows:

"Rates, whether viewed technically as based on cost-of-service or, as here, as an addition to cost-of-service, must reflect a relationship to service or a benefit provided, in order not to be unreasonable or to discriminate unduly among classes.

“Rolled-in rates assume that, while each customer may not receive identical benefit, each receives some benefits from being part of the entire system."

And further, on the next column of the page:

"Cases from other jurisdictions directly involving the issue of rolled-in costs identify the concept of benefit more clearly."

And looks at the Battle Creek Gas case.  And further down the page, about half-way down:

"However, rolling-in recognizes that a pipeline is not just a collection of discrete pieces and parts, but an integrated system serving all of its customers."

Now, Mr. Knecht is of the view that a fuel-cost savings should be imputed, due to the fact that the gas is not required to actually flow out of storage back to Dawn.  The delivery at Dawn will, in effect, be accommodated back to Dawn via an exchange, and the actual gas storage will serve the Goderich market.

According to cross-examination by Mr. Aiken, it was  noted that:

"The M13 customers also provide the same fuel benefit, because of the fact that their gas is, in fact, consumed in the distribution system and not transported to Dawn."

That's found at transcript pages 146-147.

The prior RP-2003-0063 decision has already ruled that it is inappropriate to allocate this specific fuel benefit back to the M13 rate class based on physical flow, and the costing should be deemed to be done on a contractual basis.

In our cross-examination of Mr. Kitchen, it was confirmed that a physical flow was the driving factor for rate-making.  There will be a number of rate classes that will be impacted by any change, and may -- those customers may seek the same type of change in their rate design.

That's found at transcript page 24-25.

Similarly, Union has undertaken no dissection of the cost-allocation model to formulate a special, lower UFG for the M16 customer.

VECC is of the view that Union has allocated the UFG to the M16 service in a manner that is consistent with how Union treats all in-franchise and ex-franchise customers.

UFG, as the cross-examination demonstrated, is caused by not just meter error, but also leaks, thefts, and accounting errors.  So to, in effect, reduce the UFG cost to M16 -- to the M16 rate class on the claim that this new customer isn't the cause of UFG is not a productive exercise.

UFG here is, obviously, the gas that is unaccounted for, and that is why it is incurred.  It makes little sense for Union to attempt to track something that can't be found, in order to allocate it directly to one specific new customer.

In cross-examination, the increased activity of moving gas to and from storage can, in fact, increase the UFG cost to Union.  Not allocating UFG costs to the M16 class, therefore, defies logic.

In cross-examination by Mr. Aiken of Mr. Kitchen, it was confirmed that the UFG associated with transportation

-- the UFG assessed is associated with transportation, and not UFG from storage, a point which, I believe, was canvassed by Mr. Smith in his argument.

     It is this UFG that has consistently been allocated to all customers.  Mr. Knecht is of the view that UFG for M16s should only be allocated one pass, as it is his view that UFG costs include UFG that may be in the Union storage pool.

Unfortunately, Mr. Knecht has provided no empirical evidence that this view is correct.  In fact, Mr. Knecht doesn't know what is UFG in storage.  In fact, if we look at pages 137 and 138 of the transcript, in particular, 137, at the bottom of the page, lines 22:

"However, somewhere in those unaccounted-for gas that Union has are unaccounted-for gas costs associated with the storage operation.  And we don't know how much those are.  And no one is willing to venture a guess as to how big a factor it is, but, nevertheless, conceptually there are losses from the storage operation itself." 


In cross‑examination, Mr. Knecht was unaware of any LDC that can, in fact, determine the amount of UFG that has been incurred by storage.  That's found at transcript reference page 143, lines 6 to 15.


VECC is of the view that to only give the M16 rate a single pass of UFG costs is inappropriate, given that it has no foundation in evidence to be reasonable.


There is also no benchmark evidence available from Mr. Knecht or elsewhere, or any evidence, except a desire to bring down the cost for the M16 customers.


VECC is of the view that, as there is no foundation for this adjustment, it would be inappropriate at this time for the Board to give the M16 rate a lower UFG ‑‑ a UFG either on a final or interim basis.


In particular, we are concerned with any change of the UFG costs on an interim basis, for if a project is developed at lower interim rates and a subsequent UFG proceeding identifies that the rate should be higher, the outcome is a non‑economically viable embedded storage operator, or may be a non‑economically viable embedded storage operator.


If the Board is of the view that UFG costs are inappropriately allocated to the M16 class, as noted in the evidence of Mr. Knecht, then it is equally important that the allocation of UFG costs allocation for Union's storage be adjusted in a similar manner.


In effect, storage costs should include the same level of allocated UFG costs regardless of the storage being provided by Union Gas or the embedded storage providers.


Only allowing the embedded storage provider a lower UFG cost would, in effect, impart a competitive advantage, offered only to embedded storage over Union storage, and this is not a reasonable outcome.


Finally, Union has not included any adjustment based on public interest or the uniqueness of embedded storage.  VECC does not know how this could be accomplished in a way which was consistent with the treatment of other public‑interest uses throughout the system.


In summary, it is our submission that only a departure from the principles of ‑‑ from the recognized principles of rate‑making should trigger a revision of the rates presented in this proceeding by Union.


This is particularly important because any revision may result in the evolution of new principles, which would sound across all rate classes in a way which has been incompletely explored here.


As well, as the Board knows, changes that are not based on the consistent application of cost allocation and rate design principles will only result in other customers paying inappropriately allocated costs.


In VECC's view, we do not believe that the record shows any unreasonableness, inconsistency, or discrimination in the preparation of the M16 rate.  Accordingly, we would submit that the Board should accept for approval the M16 rates as presented by the company in their evidence in this proceeding.


And, finally, with respect to costs, we would submit that VECC has -- oh, I'm sorry.  There's one issue I have neglected to address, that of capacity allocation.


VECC is aware that there is a capacity allocation issue associated with this proceeding.  VECC is of the view that the EBO188 guidelines should not be changed, and the first‑come, first‑serve basis should be maintained, as is normal for all new customers.


In cross‑examination, it was confirmed that if the capacity was ordered to be equally shared between the pools, the principles that were enunciated in EBO188 would have to be amended.  And that's found at transcript pages 37 to 38.  


VECC is of the view that this is not an appropriate case for amendments to the EBO188 guidelines.


And, finally, with respect to costs, VECC would submit that its participation has been responsible and hopefully will be helpful to the resolution of the issues within this proceeding.  Accordingly, we would apply for an order for 100 percent reimbursement of our costs for our participation, on taxation.


Thank you, Panel, those are all my submissions.


MR. VLAHOS:  Thank you, Mr. Janigan.  We'll take our break for 20 minutes.  We'll be back at, according to the clock on the wall, 5 minutes after 3:00. 


‑‑‑ Recess taken at 2:44 p.m.

--- On resuming at 3:10 p.m.

MR. VLAHOS:  Please be seated.

Okay.  A couple of small matters.  First of all, you're free to remove one layer of clothing.  Only one.  The only condition, it has to be at least two layers that you've got now, so –

Also, Mr. Smith, just by way of housekeeping, there are sets of rate schedules attached to the pre-filed evidence -- to the application?

MR. SMITH:  Sorry?

MR. VLAHOS:  There are sets of rate schedules that are attached to the application?

MR. SMITH:  Yes, I understand there are.

MR. VLAHOS:  Okay.  And is there an effective date on those schedules that is being requested?

MR. SMITH:  The application requested the dates -- sorry, the rates be effective April the 1st.

MR. VLAHOS:  April the 1st?

MR. SMITH:  That's what had been in the initial application.

I think, as it says in the application, the April 1st date was picked to accommodate Tribute and their needs.  Union's open to whatever the Board feels is appropriate.

MR. VLAHOS:  To the extent there is still April 1st, I mean, now we're talking about retroactivity, because you're talking about Enbridge being an existing customer, right?

MR. SMITH:  I understand.  I may have been optimistic when I filed the application on the 23rd of December.  But, certainly, Union's prepared to implement them very shortly after a decision -- yeah the first of the month after a decision is released, I'm advised.

MR. VLAHOS:  Okay.  I just want to understand as to what is contemplated in the application.  There's nothing

-- okay.  That's fine.  I'll stop there.  With that, any other matters before we go to Mr. Aiken?  There being none, Mr. Aiken?

     MR. AIKEN:  I believe Mr. DeRose was going to go before me –

MR. VLAHOS:  Oh, he is?  Oh, sorry.  Okay.

MR. AIKEN:  -- if that's acceptable to the Board.

MR. VLAHOS:  It is.  Yes, for some reason, I missed it on my list.

Mr. DeRose?

MR. DeROSE:  Thank you, Mr. Chairman, Panel.
    
CLOSING ARGUMENT BY MR. DeROSE:


MR. DeROSE:  First of all, Mr. Janigan, you'll note, is no longer to my left.  He asked that I pass on his apologizes for not asking before leaving for an indulgence.  He neglected to that, but has left.  So I pass that on, on his behalf.

MR. VLAHOS:  All right.  Thank you.

MR. DeROSE:  Now, Mr. Chairman, Panel, let me begin by indicating that IGUA continues to maintain that rate classes must be responsible for a reasonable proportion of the costs they cause the distribution system to incur.  The Board has recognized this as a fundamental element to cost allocation in prior decisions.

In our submission, no customer or customer class should get a free ride on the backs of other Union ratepayers.  Storage operators should be required to pay the costs they cause, whatever those costs are deemed to be by the OEB.  Now, if the Board accepts Mr. Fisher's proposal - that being that embedded storage operators not be charged anything - in our submission, this is exactly what would occur.  Embedded storage operators east of Dawn, and, in particular, Tribute, if they were charged nothing, would both figuratively and literally get a free ride.

Now, Mr. Smith and Mr. Janigan have both referred to RP-2003-0063, the decision with reasons.  And I would refer to that decision on one other aspect that I don't believe has been raised here to your attention, and that's -- in that decision, Coral had requested a special rate for gas-fueled merchant generation plants.  And as part of the Board's decision -- it was in that context, at page 176, that the Board made the following observation:

"The development” - and this I'm quoting from page 176 - “the development and design of a rate or rate class is a process that is governed by principles which have been developed by scholars and practitioners.  Principles are necessary because of the high degree of interdependence of gas distribution system participants.  Of all the principles governing the establishment of rate” - I'm

sorry - “of rates and rate classes, the most fundamental is that requiring that rate classes should be responsible for a reasonable proportion of the costs they cause the system to incur."

So it's with that in mind that, it is IGUA's position that the M16 rate class must be responsible for a reasonable proportion of the costs which they cause the system to incur.

As well, it was within the context of Coral's request that the Board also -- at page 177, the Board had directed, as you will recall, that Union determine if there is a basis for the establishment of a new rate class for Coral.  And it was within that context that the Board, at page 177, indicated that it was:

"... the Board's expectation that Union use the cost-allocation methodology approved in EBRO4/99."

So it was just approximately 13 months ago this Board again confirmed the appropriateness of the cost-allocation  methodology from RB -- or, from EBRO4/99.

Now, if you recall the evidence you heard yesterday, first -- and again, Mr. Smith and Mr. Janigan have gone over the citation, I won't go over ground that has already been ploughed.  However, Union has been guided by the view that it should derive a transportation rate as low as possible within that Board-approved cost-allocation methodology.  The references are Exhibit A.1, tab 1, page 3, as well as the transcript, volume 1, page 25.  It is Union's evidence -- they testified yesterday this is what they've done.

And, as well, Union testified, at page 16 and 17 of yesterday's transcript that, under Union's current proposal, M16 customers will be treated exactly the same as the other rate classes.

And IGUA supports equal treatment to all rate classes.

Now, I intend to make submissions on four discrete issues.

The first is:  What guidance, if any, can the Board take from the storage rates on the NOVA gas transmission line?

Secondly, whether the M16 rate should be based on physical flow, instead of contractual flow.

Third, whether embedded storage operators provide any system benefits.

And fourth, whether the M16 rate class should get special consideration because storage is "good for the Province of Ontario”.

I don't expect to be long on any of these issues.

So I'll begin with NOVA.  In our submission, this Board should take no guidance from the NOVA gas transmission case and rates.  In NOVA, costs associated with transportation are recovered from all shippers.  However, it was Union's understanding, as testified, that virtually all shippers on that line were producers.  You will recall that Mr. Fisher took issue with this and said:  “It's not just producers, it's also marketers”.

The point is the NOVA example put before you is a transmission system, not a distribution system.  There are no end-users on the NOVA system.  In NOVA, storage-related costs are not being passed on to end-users.  In NOVA, all customers benefit from and may use the storage that they pay for in their tolls.  That is not the case for Union.

In Union, both – sorry, in Union, in-franchise and ex-franchise customers, as a whole, will not be using embedded storage.  Some may, but not all of them.  Some might benefit, but not all of them.

In other words, on the Union distribution system, there are customers who will not use and will not benefit from embedded storage.


For your reference, the evidence I would ask your attention be drawn to, Interrogatory B4.1, and also page 72 and 73 of volume 1 transcript.


So, in our submission, just to sum up that point, NOVA provides little, if any, helpful guidance to the Board.  And in this regard, it's a transmission system, not a distribution system, and on NOVA all customers benefit.  On Union, this is not the case.


Now, I won't be reading from yesterday's transcript very often, but I will read one aspect or one component of the transcript on this point.  At page 169, Mr. Fisher was asked by Ms. Paulus about the NOVA model and asked whether Mr. Fisher agreed that:

"... in general terms, in looking at how fees should be structured for transportation, should we ‑‑ and I'm assuming that those of us in Ontario look to the NOVA model." 


And this was part of Mr. Fisher's response, beginning at line 2 of page 169:

"So I guess the short answer is I don't think it's appropriate for people in Ontario to look outside.  I think they'll come up with it themselves, to be honest.  I think it's there as a passing information for the Board to consider, but I don't think we should look there for truth or rightness or anything." 


Well, on this one small point, IGUA agrees with Mr. Fisher.  We shouldn't look at the NOVA gas for truth, or rightness, or anything.


So I'll turn to my second point, and this is whether the M16 rate should be based on physical flow instead of contractual flow.  And on this, I would start by bringing your attention to the Union evidence at page 18, where Union confirms that direction has no bearing on UFG.  UFG is attributable to contractual flows, not physical flow.


Secondly, I would bring your attention to Union's evidence at page 74, and Union confirms that:

"Currently, there are no rates based on physical flow." 


So, if the M16 rate is derived from physical flow rather than contractual flow in this case, this Board will be departing from existing rates and from the existing cost allocation methodology that underpin those rates.  This will be something new.


Now, both Mr. Smith and Mr. Janigan brought your attention to RP‑2003‑0063 and the decision as it relates to the M13 rate class.  I don't intend to take you ‑‑ I was intending on it, but I won't, because both Mr. Janigan and Mr. Smith have taken you there.


But I would simply say this.  If the Board finds that in this case it is just and reasonable to base the M16 rate, in part or in whole, on the physical flow rather than the contractual flow, IGUA would simply ask whether it is appropriate for the Board to consider whether a review of the impact of physical flow as opposed to contractual flow should be undertaken as it relates to all classes.  


To be clear, if M16 were derived based on physical flow, they would -- in our submission, they would get preferential treatment.  There are other rate classes whose physical flow does not match contractual flow.  M13 is one, and it's IGUA's understanding that there are some direct purchasers who would also fall into that category.  So we raise that for your consideration.


Third, our third point, is:  Are there system benefits derived from embedded storage operators?  And I would submit that at this time there are no system benefits derived from embedded storage operators.  In this regard, I would give you reference to Interrogatory B6.3.  This was an interrogatory from VECC, and the question was:

"Please identify the benefits that Union has specifically streamed to the embedded storage companies as reduced rates for M16 service.  In addition, please explain how the lower unit rate for the benefits is determined to be appropriate." 


At the end of the answer, the very last sentence reads as follows:

"There are no material benefits to Union's customers resulting from embedded storage developments." 


Furthermore, you'll see at Interrogatory B5.19 and page 22 of yesterday's transcript that Union currently has sufficient capacity to meet design-day demands for the FHG system, and the date that has been put out is 2009.


Now, if the system benefits from embedded storage operators materialize in the future, if in 2009 it can be demonstrated that they bring a system benefit, revisit it at that time.  Don't do it now.  Do not set rates in this case on speculation that there might be system benefits at some time in the future.  That's something that should be done once system benefits can be demonstrated upon evidence that can be tested.


My fourth point:  Should M16 rates be set, in part or in whole, because there is public interest in having storage in the Province of Ontario?


And, as I understand it, this issue arises, in part, because of a statement made by Union in its evidence at Exhibit A1, tab 1, page 2, to the effect that:  Storage development is good for the Province of Ontario.


Now, Union also confirmed at yesterday's transcript volume 1, page 27 to 28, that principles of cost allocation do not require a reduction or elimination of costs because of the presence of certain customers that are in the public interest.  And you've been provided over the last couple of days with other examples:  hospitals, schools, social housing.  The list could go on, certain industrial sectors, that it's in the public interest of Ontario to ensure economic viability and competitiveness, both nationally and internationally.


The list could go on.  And I would simply raise our concern that this could lead to what I would describe as a value‑based competition for subsidization.


So if the Board were to agree that those customers or customer classes who serve the public interest should be given a lower rate, a rate that is lower than the costs which they reasonably cause, I submit this would open up the door to just and reasonable rates being, in part, determined by which group's rates or rate classes deserve it, which classes deserve to be subsidized.  And this, in our submission, would be inappropriate.


On a final point, I would ask the Board, in your consideration of whether the rates are just and reasonable, to look at Interrogatory B2.1.  This was an Interrogatory from IGUA, and, in particular, look at the attachment to that interrogatory.  And this was an interrogatory that you may recall yesterday I brought to the attention of the Union.  It's called, "Comparison of Average Unit Rates for Transportation."
And yesterday Union confirmed that the rates which they provide in Exhibit B2.1, the attachment, for rates 20, 100, M4, M7, U7, T1 and M13, is an apples-to-apples comparison with the rates -- with the transportation-only rate that they have proposed for M16.

So, when you are considering whether 17.8 cents a gJ in the west, or 13.1 cents a gJ in the east, are just and reasonable, you can look at this attachment and you'll see that, for instance, rate 20 is 33.8 cents a gJ, M4 is 66.8 cents a gJ, M7 is 39.4 cents a gJ, U7/T1 is 24.8 cents a gJ.  You'll also see that Rate 100 is the closest, and it's 18 cents a gJ.

And in our submission, in assessing whether the proposed rates are just and reasonable, it is useful to look at what other rates are being charged for the same service.

Subject to any questions that the Board may have, those are my submissions.  I would finish simply asking -- in our submission, IGUA has acted responsibly, and we are optimistic that we have been of assistance.  And we'd ask that we be granted our intervenor costs.

MR. VLAHOS:  Thank you, Mr. DeRose.

The Board has no questions at this time.

MR. DeROSE:  On a final point.  As the Board may know, I live in Ottawa.  I would ask for your indulgence, to allow me to excuse myself now.

MR. VLAHOS:  Thank you.  Have a safe trip.

MR. DeROSE:  Thank you.  I appreciate it.

MR. VLAHOS:  Mr. Aiken?

CLOSING ARGUMENT BY MR. AIKEN:

MR. AIKEN:  Thank you, Mr. Chairman, members of the Panel.

My submission is on -- is a joint submission on behalf of the London Property Management Association and the Wholesale Gas Purchasers Group.

And I want to start off by saying that both the LPMA and the WGSPG support the development of storage by third parties.

This support, however, is contingent on properly deriving a transportation rate to serve this new storage development.  And, in our view, this means adhering to the Board-established cost-allocation and rate-design principles.

LPMA and WGSPG support the M16 rate as proposed by Union.  It is our submission that it is extremely important to operate within the established cost-allocation and rate-design principles.

To deviate from these well-established principles at this time, without a full and thorough analysis and review of the potential impacts on all other rate classes would, in our view, be ill-advised.

The remainder of my submission is structured around the allocation and/or design of the components of Union's proposal that have attracted the most attention.  These three components are the allocation of fuel costs, the allocation of unaccounted-for gas, and the concept of value-of-service.

Turning first to the issue of fuel costs, Union proposes to recover compressor fuel used in the summer injection period.

MR. VLAHOS:  Mr. Aiken, slow down a bit, please, for the reporter.

MR. AIKEN:  Sorry.  I have a note to go slow.  I'm not –

MR. VLAHOS:  Put it in red.  Or circle it.

MR. AIKEN:  It's underlined. 
     Turning first to the issue of fuel costs, Union proposes to recover compressor fuel used in the summer injection period because gas for injection causes Union to incur incremental fuel, and it's not counter-flow.  This is at Exhibit A.1, tab 1, page 34.

During the winter withdrawal period, gas is consumed in the local market and no additional compressor fuel is required.

As a result, Union will not charge for any compressor fuel costs in the commodity charge from the pool to Dawn.

The alternative proposal from Tribute is that Union provide a credit for volumes notionally moved from the storage pool to Dawn in the wintertime.  This would effectively offset the incremental cost of compressor fuel used in the injection period.

The established cost-allocation practice is to share proportionately any additional fuel costs or savings across all customers on Union's integrated system.  The Tribute proposal apparently accepts the sharing across rate classes of the additional fuel costs in the summer caused by the M16 injection, but would flow a reduction in costs in the withdrawal season directly to the customer.

Our submission is that the proposal from Tribute should be rejected.  As noted, M16 storage providers are effectively in competition with M13 local producers, in that they both receive a service from Union to move gas to Dawn for resale to other parties.  And the reference for this is the transcript, at pages 146-147.

M13 customers do not receive a credit for the volumes they inject into Union's system.  And that has been the submission of Mr. Janigan and Mr. DeRose, previously.

As a result, M16 customers should not receive a competitive advantage over the M13 customers, by being treated differently or uniquely.  Further, Union's witness, Mr. Poredos, indicated that deliveries of gas by direct-purchase customers at Parkway have the effect of reducing the amount of compressor fuel needed to move gas from Dawn to Parkway, thus providing a benefit to the system as a whole.  The transcript reference here is page 80.

Mr. Poredos then went on to indicate that this benefit to the system was reflected in reduced rates to all customers.  Again, the transcript reference, page 80 through the beginning of page 81.

Our submission is that M16 customers should be treated in the same manner.

Now moving on to the second issue, that of unaccounted-for gas.  In its simplest form, the issue here is whether one pass or two passes should be allocated to the M16 rate class.  Union provides evidence that it should be two passes.  Mr. Knecht, on behalf of Tribute, indicates it should be one pass.

Mr. Knecht's recommendation appears to be based on his belief that unaccounted-for gas associated with Union's storage is being allocated to the M16 rate class.  It is our submission that this is not the case.

Mr. Kitchen clearly indicated in his evidence and testimony that Union divides the total unaccounted-for gas between storage and transportation.  He further indicated that Union does not allocate any storage-related UFG to the M16 rate class.  The reference for this is the transcript, page 80.  Mr. Kitchen also indicated that Union is not charging any storage-related UFG to the M16 customers.

Mr. Knecht indicated that it was important for the independent storage providers to be treated consistently with the storage operations of the regulated utilities, in order to provide a level and competitive playing field.

As a response, and Exhibit B3.8 indicates, Union's proposal accomplishes this.  In particular, the response states, and I quote:

"Rate classes attract an allocation of unaccounted-for gas based on the volumes transported or stored by Union, regardless of the direction the gas is transported. Specifically for the M16 rate class, this cost is applicable twice, once upon injection, when Union transports the gas from Dawn to the embedded storage pool, and again upon withdrawal from the pool at a later date."

The response then goes on to compare this to what happens when Union transports gas for Enbridge to and from its Tecumseh pool, and for Union within its own Dawn facilities.


Mr. Kitchen confirmed that this was the case in his examination in‑chief, transcript pages 16 through 17.  He indicated that if the M16 customers were not treated the same as other customers, then that would actually impart an advantage to them over these other customers.


I further note that the calculation of the UFG and its allocation has been reviewed and approved by the Board in EBRO499 and RP‑1999‑0017, and I won't go into any further details on that, as others have already done so.


This brings me to the third issue, the value of service.  There are two places where Union includes, in rates, a component to reflect the value of service.  These two areas are shown in table 1 of Exhibit A, tab 1, on page 11, and they are highlighted in the "Costs Recovered" column of that table as contributions.


The first value of service is a contribution to space transmission facilities costs and is labelled the "transportation commodity charge."  This rate applies to both firm and interruptible service on volumes deemed to go to Dawn.  The rate as proposed by Union is 2.5 cents per gJ. 


Union has eliminated the distance component of that ‑‑ of this portion of the rate.  This means that pools located further from Dawn, such as the pools in Huron county, are not disadvantaged by their location.


The evidence also clearly indicates that other rate classes, including rate M6, which is a seasonal rate, M5 interruptible, M7 interruptible, T1 interruptible, and rate M13, are not allocated design-day demand‑related costs in Union's cost allocation study, but they are charged a rate for using Union's system and transporting to gas at Dawn on a contractual basis.  This is discussed in the transcript on page 77.


We support the approach taken by Union, as detailed in Exhibit A1, tab 1, at pages 41 and 42.  In particular, Union has set this rate at the lowest transmission‑related unitized cost, excluding Dawn compression, included in delivery rates for in‑franchise customers.  And this will be about the third time you've heard this.


Again, this approach is based on the established cost allocation and rate design principles that we believe need to be maintained.  


The second value of service is a contribution to the Dawn‑Trafalgar demand costs as part of the firm demand charge.  This charge only applies to the firm service offered under the proposed M16 rate.


No costs are allocated to the M16 rate class for Dawn‑Trafalgar demand‑related costs, because the current cost allocation study assigns these costs based on design-day demand, and the M16 customers do not add to this design-day demand.


However, M16 customers that want a firm service for use of the Dawn‑Trafalgar system, in the summer, should be expected to pay for this service.  Union has adjusted the M12 firm demand charge from Dawn to Parkway of $87 and change for 103M per day, per month to reflect the distance from Dawn to Stratford relative to the distance from Dawn to Oakville.  This rate is then further adjusted to reflect that it is a firm demand in the summer months, only.


The result is a charge of $27 and change per 103M per day, per month, or 72.6 cents/gJ.  These calculations are shown in Exhibit A2, schedule 5.


LPMA and WGSPG submit that the methodology proposed by Union is appropriate.  It starts with the M12 rate, which is based on existing cost allocation and rate design principles, and makes appropriate adjustments for the key differences of distance and days per year that this service is available.


A brief comment on capacity allocation.  I won't go into any details here, except to say that we echo the submissions of Mr. Janigan on behalf of VECC.  The guidelines provided by EBO188 should be followed.  I want to touch briefly on the issue of revenue‑to‑cost ratios.


Under cross‑examination from Mr. Lyle, Mr. Kitchen agreed that the revenue‑to‑cost ratios, based on the attachment to Exhibit B1.1, were approximately 1.1:1 for charges west of Dawn, and about 1.9:1 for charges east of Dawn.  And this is on the transcript at pages 112 to 113.


Mr. Lyle then asked if Union had any other rate classes where the revenue‑to‑cost ratio was as high as 1.9:1, and Mr. Kitchen replied that Union did not.


It should be noted, however, that the revenue‑to‑cost ratio of 1.9:1 that was being referenced is not ‑‑ and I emphasize the word "not " ‑‑ the revenue‑to‑cost ratio for the M16 rate class.  It is, in fact, a revenue‑to‑cost ratio for a single customer.


The actual revenue‑to‑cost ratio for the M16 rate class, based on the information in the attachment to Exhibit B1.1, is approximately 1.3:1.


It is my submission that the Board should consider the revenue‑to‑cost ratio for the rate class, not for an individual customer.  If Union were to calculate individual revenue‑to‑cost ratios for customers in other rate classes, there would undoubtedly be a wide variation, as well.


In conclusion, LPMA and WGSPG submit that the Board should accept Union's proposals related to the M16 rate.  Union has taken significant steps to derive a transportation rate that is as low as possible within Board‑established cost‑allocation and rate‑design principles.  This approach is fair and equitable to both the embedded storage providers and Union's other customers.


Finally, turning to costs, LPMA and WGSPG request that the Board approve their reasonably incurred costs incurred in participating in this process.  By working together, LPMA and WGSPG have minimized their costs, and we believe our participation has added to the understanding of the issues raised by this proceeding.


Thank you, Panel.  Those are my submissions.


MR. VLAHOS:  Thank you, Mr. Aiken.  The Board has no questions, Mr. Aiken, at this time.


MR. AIKEN:  Thank you.  One further point.  Like my previous members of the rapidly diminishing row 2, I'd ask for your indulgence to leave.


MR. VLAHOS:  Thank you for participating, Mr. Aiken.


MR. AIKEN:  Thank you.


MR. VLAHOS:  And have a safe trip to ‑‑ is it London?


MR. AIKEN:  Chatham.


MR. VLAHOS:  Oh.  No comment.  I used to make that drive quite often, as I'm sure my fellow Board member Ms. Nowina here.  So stay awake.  Ms. Paulus?  Mr. Rowe?


CLOSING ARGUMENT BY MR. ROWE:


MR. ROWE:  Thank you, Mr. Chairman.  


Good afternoon, Mr. Chairman, and Panel members.  This argument will be brief and is delivered on behalf of Enbridge Gas Distribution Inc.


I'll cover two topics.  The first one is rate design and the second one is potential rate impacts.


It should come as no surprise to the Board that Enbridge supports the rate design principles upon which both Union and Enbridge Gas distribution rates are based.  In brief, these principles are, one, that rates should reflect cost to the full extent possible to minimize cost subsidies between services; that rates should include a value‑of‑service component when facilities are used by a rate class, but the cost study does not allocate any costs for those facilities to that rate class; and, three, that rates should be based on the principle of postage stamp rate‑making in order that customers in the same rate class pay the same charge independent of where they're located.

However, in applying these principles, Union has proposed an M16 rate with two subclasses.  These subclasses are created by assigning costs based on whether or not the storage pool is located east or west of Dawn.

The introduction of an artificial boundary tilts the playing field regarding the development of storage fields in Ontario.  The storage pool located west of Dawn faces a 4.7-cent per gJ cost disadvantage, compared to a pool east of Dawn, if both pool operators are attempting to sell their gas at Dawn.  This cost differential is based on the allocated cost associated with existing transportation facilities located east and west of Dawn.  
     If the Board's goal is to provide an equal opportunity for the development of all storage fields in Ontario, the principle of postage-stamp rate-making should be applied to the C1 and Dawn-Trafalgar costs allocated to rate M16.

It is Enbridge's position that, because these assets provide the same transportation-related function to the embedded storage operators east and west of Dawn, postage-stamp rate-making for these costs is appropriate.

This treatment would provide an equal opportunity for the development of storage in Ontario, regardless if it were located east or west of Dawn.

My second topic is potential rate-design impacts.

During Mr. Janigan's cross-examination yesterday, Mr. Kitchen indicated that if Union departs from its rate-design principles and designs the M16 rate to be more reflective of physical flows, other rates could be impacted.  We heard this morning that in-franchise rates would go up, but one of the other rates Mr. Kitchen mentioned was the M12 rate.  That's at transcript 24 and 25.

As the largest M12 shipper on the Union system, Enbridge would like to express, first, its concern regarding these unknown potential impacts, and ask that these impacts be thoroughly examined prior to the Board approving any changes to Union's cost allocation or rate design.

Those are my submissions, Mr. Chairman.  Thank you very much.
     MR. VLAHOS:  Thank you Mr. Rowe. 
     Mr. Rowe, just one question.  I just wonder whether Enbridge or -- through yourself, did not attempt to examine those impacts from the testimony of Mr. Knecht, or the -- Union’s witnesses.
  MR. ROWE:  Sir, yesterday was the first I'd heard it clearly, in Mr. Kitchen's cross-examination by Mr. Janigan.  And I quite simply, with our organization structure, didn't have time to approve any questions to be addressed to the panel.
     MR. VLAHOS:  All right.  Thank you for that.

Ms. Paulus, you're going to defer to Mr. Gentry, or --
     MS. PAULUS:  I think he has deferred to me.
     MR. VLAHOS:  All right.
     MS. PAULUS:  If you don't mind, I would prefer to take the podium as well, and stand.
     MR. VLAHOS:  Certainly.
     MS. PAULUS:  I’ll just take a moment. 

CLOSING ARGUMENT BY MS. PAULUS:
     MS. PAULUS:  Hello.  Please don't take the podium as an indication that I'm going to speak long.  Rather, this time of day, in this heat, I'd rather get the added energy of standing up.  Hopefully, I'll keep you awake, too.
     MR. VLAHOS:  No, but I think you stand higher than that, but it's okay.  Go ahead.
     MS. PAULUS:  Just before I start the comments I wanted to make and had prepared overnight, I wanted to very briefly address a couple of the points that have been made by my friends.

The first is with respect to a comment made by Mr. DeRose.  He suggested that the more appropriate approach to take would be to have storage developed by independent storage developers, and then assess whether that extra storage provides benefits to the system.

With respect, with all the evidence that has been provided in this proceeding, and in the proceedings with respect to Tribute's own applications, I think it has been very -- become very apparent, particularly in the evidence provided by Mr. Fisher, that, without some change in the rates that are proposed, there will not be any independent storage developed in the near future.  So, really, as much as Mr. DeRose's approach may sound sensible, it is not going to be a practical reality.

I'd also like to suggest that this Board has already found, as the various consultants that they have hired in the past have found, that there is a benefit to storage.  That was said very clearly in RP-2003-0063.  It was, in fact, right after this Board's recognition of the benefits of storage that it made the further finding that resulted in this proceeding.

The other point I'd like to make is, there has been a considerable emphasis on rate pricing and the price of the various components of that rate.  And in a way, that's very expectable, because we all like staying within our comfort zones, and it's very nice to operate in that little box and talk about each of the numbers.

But, with respect, again, referring to RP-2003-0063, I would remind all participants that a specific purpose of this proceeding is to look at rate design, or structure, and specifically Northern Cross's proposal that a lower priority of service would be more appropriate.

A third point I'd like to address, and the third of four, is that nobody here is asking for a free ride, and especially not a free ride on the backs of any consumers.  We are, however, asserting that we believe that the benefits of storage, of embedded storage, should be netted against the costs to the system.  And we also believe that, when you finish that calculation, you will find that there are no net costs associated with the transactions.

Again, this Board is invited and, I'm sure, will either find our position to be sustainable or not, but it should be clear that, as a matter of principle, nobody is asking to ride on anyone's back.  In fact, as I hope will be clearer from the remaining points I have to make, we believe very strongly that storage, if properly structured, will provide and does provide a benefit to other users of the system, and, specifically, to consumers.

Lastly of these points, I want to address briefly the matter of public interest, because some of my friends have made suggestions that, after all, hospitals are in the public interest and old age is in the public interest.  
There are all kinds of things in the public interest, and these would all want to be given special treatment in this forum, if you were to consider the public interest provided by storage.


But, with respect, I believe that when one refers to public interest in the context of a proceeding before the Ontario Energy Board, we are talking about the public interest that's referred to in the governing legislation, and that legislation is dealing with energy.  And that is what we mean when we say "public interest," in the context of these proceedings, and we're looking at things like energy supply and the security of that supply for Ontario residents.


Thank you.


You know, I believe each of the intervenors and the applicant have all done a commendable job at championing their own interests and have presented their arguments very clearly and forcefully.  And for the part of the Board and its staff, it has tried very hard to make these proceedings a hospitable place, I know, against much obstacles.  But, still, these are adversarial proceedings and we all tend to take positions, and adversarial ones, and argue as if it's always a zero-sum game.


Union has sought throughout these proceedings to maintain the existing fee structure and its existing methodologies.  It has failed to meet the challenge of getting out of the box, of thinking out of that box and coming up with an innovative structure that makes the game something other than a zero‑sum challenge.


As a first step, Northern Cross believes you have to stop thinking of the service that's being requested by storage providers as transportation.  There is no incremental transportation involved.  We have to start looking at it and seeing it for what it is.  It is something other than transportation.


Yes, Union may provide services - in particular, it will provide banking services - but there's no incremental transportation, and that is why people are very sincerely arguing that there are not incremental costs associated with storage.


What is happening is the same volume of gas is going to be moved on the Stratford leg with or without storage.  That volume is going to be constrained by the consumption, as was stated yesterday in evidence.  Because of the differentials in pressure between the distribution system and the transmission system, the gas never can come out.  It's consumed by the consumers.  And there will be all the costs associated with moving that gas into that leg, or lateral, and having it then moved to the consumers and be consumed.  And those will attract all the charges they always did; no more or less.


The question is what happens when it just stops over temporarily in storage, bearing in mind that when you move it into storage, you will be endeavouring to move it in at a time when the costs associated with moving gas are lower.


If the system works the way it should, and we haven't heard any evidence to suggest it would not, then there is actually a cost savings.


To the extent that there are new meters involved, yes, someone should pay for the meters, and I don't believe any storage provider is suggesting that they wouldn't pay for those additional meters.  But with respect, again, with the proposals we'd at least initially received from Union, there was always the suggestion that through an aid to construct, or otherwise, that the storage provider would be paying for those meters.  If there is a different proposal, of course, the storage provider would be expected to pay for that meter.


Union, as well, in thinking the way it does, and in forcefully presenting its arguments, has really denigrated the benefits to be drawn from new storage.  But, really, when you look at it and stand back, you see that any time you create a situation where there's potential to have more gas stored within the province, there's more gas here, you are increasing the security of supply.


You can debate whether you've increased that security a lot or you've increased it a little, but you have increased the security of that supply by virtue of the fact that there is now more gas in the province.  And keep in mind, gas is afungible.  One molecule of gas looks like any other molecule.  The molecules held by Union are no better than the molecules in anyone else's storage facility.


With respect to the consumers and their representatives that we have heard from particularly today, they have argued very strenuously on behalf of their constituents that they are very concerned that their constituents be protected against any costs that are avoided by the storage providers.  And they have had blinders on in just looking at that point and being so worried about any costs being moved over to them that they have neglected to see, or have overlooked, the potential benefits that accrue to them in the event that additional storage is developed in Ontario.


I have to emphasize here that the benefits, or many of the benefits, that can be associated with storage do depend on the appropriate structuring of the transportation service that is associated with that storage.  That is why Northern Cross has argued strenuously, and from the beginning, that the service that is to be offered to a storage provider should be structured as interruptible service.


And we do acknowledge that a distribution system is a special system.  It is a system where the highest priority should always be the consumers.  And it is for that reason that that firm service, that high‑priority service, should be reserved for the consumers.


For that reason, there's sense in saying that producers move to a lower‑priority scheme under the M13.  They have interruptible.  It makes sense that storage have the same type of service.  It sits in lower priority to the consumers.


And what happens in that case is having the storage flows on that line do not increase the contractual burdens associated with that line.  In other words, whatever firm capacity was there before you contracted for ‑‑ before Union contracted with the storage provider is still there.  So if another consumer wants to come on the line, there's the available capacity.


If someone wants to build a generation facility, there's the capacity there, because it hasn't been taken up by firm.


And that way, storage does what it's supposed to do, and what it is supposed to do is defer capital costs, because you've moved a supply in closer proximity to some users.  And you now can withdraw from it during periods where there are high volumes warranted.


So we believe that if you move to the interruptible structure, then consumers do see a benefit, because it's going to defer capital costs; in other words, defer an expansion.  And without that, then consumers are at risk when they have another use and that new apartment building's built, that they are going to have to pay for that expansion.

Remember that when Union was cross-examined, they did acknowledge that whoever is that last on the system, when there's no capacity, is left paying for that capital cost of the expansion.  You don't want the consumers in that position, so they should be supportive of storage.
     Tribute, for its part, has doggedly maintained throughout these proceedings that the type of service it requires is firm service, and, really, without much support for why it has to be firm.  And notwithstanding that, under examination, it became very evident that the easiest way for the fees that Tribute says are too high to be reduced would be to move to an interruptible rate.
     So, why did this occur?  Why is Tribute hesitating in moving from the firm position?  With respect, we would put forward that the motivations are really simple.  They hope that, through this maintaining that what they're acquiring is a firm service, that they maintain in place the appearance of maintaining the existing contract, even though they are asking and telling you that they need all the terms changed.  But they hope to be able to say, The existing contract is still there, so we have all the service.  And that gives them a competitive edge.
     And that, I guess, brings us to Northern Cross.  I'm sure we're not immune from the criticism either that we have focused exclusively on our own self-interests.  As I think would be very apparent from the form that Northern Cross's cross-examination took, Northern Cross is mightily interested in ensuring that there is capacity for Northern Cross's planned expansion of exploration activities.  Northern Cross is, above all, a producer in the area.  They have M13, and if their exploration activities are successful, as they hope, that will increase energy supply in the area, but only if there is available transportation.
     And as came out, I think, clearly in the evidence, the transportation that's afforded to a producer is M13 interruptible.  And that makes sense, because consumers should go first.  But, if we allow storage providers to jump ahead - pick up firm service - then that has the potential of leaving Union in the position where they can't contract for extra service to another party, being a producer.
     Northern Cross also has championed its position that it is interested in power generation.  And, of course, there's a very big fit between power generation and the gas that it requires in the production of electricity.  And you need transportation to get the gas to the generation facilities.
     So Northern Cross owns existing generation facilities, but has plans for expansion and is very concerned to make sure that the existing infrastructure is used wisely.
     MR. VLAHOS:  Ms. Paulus, just to clarify for me.  So would that prospective generator depend on interruptible rates, as well?  Would the independent generator of electricity using gas –-

MS. PAULUS:  Right.
     MR. VLAHOS:  -- who is going to compete for transportation, then he will have to depend -- his business will have to depend -- his investment in business would have to depend on an interruptible rate schedule?

MS. PAULUS:  No.  I think the distinction would be that a power generator is a consumer.  It eats up the gas, as opposed to producers and storage providers that don't use gas.  So a power generation facility would be in the class of a consumer.
     MR. VLAHOS:  All right.  Thank you.

MS. PAULUS:  I guess all the intervenors here, and the applicants, have known our jobs well, and I believe have done them well, to promote our own narrow visions and interests.  But it's the Board's job and duty to look past the narrow self-interests and make principled decisions that are going to promote the public interest.
     And, yes, that may entail making new policy.  I know some of my friends are very reticent to see any decisions that result in any deviation from certain existing policies, but, after all, that is why we come to boards.  Sometimes new policies are required, and sometimes we have to acknowledge that there's a hierarchy of policies and public interests, and one sometimes have to give way to another.

So which public interests do we believe are at issue today?  And I believe there are largely two.  

The first relates to the judicious use of existing infrastructure.  As has been acknowledged by recent reports directed at the Board, there is concern and a reasonable expectation, especially with increased projections of power generation activities, that there are system constraints.  And these constraints will act as a discouragement, or impediment, to further development in use of energy, unless we ensure that they are used wisely.  And that respect is no different than a municipality that cries out that it needs its infrastructure maintained and wisely used to attract business.
     And, from Northern Cross's perspective - and we believe we have demonstrated - the judicious use of the existing pipe is to ensure that firm capacity is not provided to storage providers.  There must be a priority that is sensible, recognizes the first position of consumers, recognizes that producers shouldn't be prejudiced vis-à-vis storage providers - they're both going to be moving gas in the same direction - and also recognizes that, if you allow a storage provider to, even on paper, pick up firm service, then that doesn't allow Union to contract that firm service out to someone else, and some other use will be deferred.
     The second public interest or policy that Northern Cross believes must be addressed at this proceeding is one with respect to storage and whether or not we're here to promote the development of independent storage.
     Now, how do those two policies interact or affect decisions being made today?  What are the right answers to the questions that have been before this Board?
     Well, Northern Cross's position is that the first right answer is that storage providers on the FHG line must be offered an interruptible storage rate design.  And, you know, there's many reasons to come to this right answer, and maybe it doesn't matter from which perspective you do it, but it's clear it is the right answer.  


It keeps the playing field level between producers and storage providers.  It makes it more realistic to reduce the fee that's associated with the transportation that's offered storage providers to a level where the projects are economic.  It preserves the priority of the system for consumers.  It defers the need for capital expansions.  And it will maximize the flexibility that the interested parties have to ensure that there is maximum utility of the system.


It also is the system that is utilized in Alberta.  And coming from Alberta, I feel sometimes here like there is still a war on between Alberta and Ontario.  I hope not.  The fact that the system is ‑‑


MR. VLAHOS:  Not in this room, anyway.


MS. PAULUS:  I'm glad.


MR. FARQUHAR:  We're certainly not freezing in the dark here.


MS. PAULUS:  But, really, we implore the Board to look seriously at the NOVA precedent.  It was come to after great thought and very long, serious study.  And I know that there is a tendency to look for differences between systems, and a lot has been made by some of my friends as to the differences between the system.


But at the end of the day, pipe is pipe.  And in today's world, there's no such thing as a system being used by just one class of parties.  As Union acknowledged itself in cross‑examination, it has previously utilized storage capacity in Alberta, notwithstanding that it wasn't a producer, and yet it suggests now that there are only producers on the NOVA system and that that somehow makes it different.


That's not true.  Anyone can pick up service, and it's not true that there is an identity between shippers and storage users.  Someone may elect to pick up storage, or not, just the same as in Ontario.


Moving on, now, Northern Cross believes the other right answer to the questions asked in these proceedings should be that the rate itself for the service offered - and the service offered, we suggest, is interruptible service offered - to storage providers must be reduced.


And we say that is the right answer, because it's consistent with a policy to promote storage where possible, but it's also the right answer for other reasons, namely, because the costs associated with the service net of the benefits are not there.  There are not costs associated with this service when you net off the benefits.


And that's because, as we have tried to say over and over again with different analogies, it still seems difficult to get people's minds around the idea that there are not incremental volumes.  And so there's not a good basis for adding fees.


We also, again, say that this is the right answer because it is apparent that storage will not be economic by independent producers if there's no a fee reduction that takes into account the benefits.  Tribute's own evidence said as much.  Mr. Fisher indicated on the stand that he would not recommend proceeding with the project, with the current fee structure.


The example of CanEnerco still looms large.  Northern Cross withdrew its application for storage facilities when it could not negotiate a different fee structure with Union.


Enbridge is the only party that is a storage provider that has elected to take the position that it can operate with the existing rates, but, with respect, as you have heard, Enbridge sits on both sides of the fence and may have its own motivations.  And, further, we have not seen any evidence that, standing alone, if you were just to take Enbridge's storage operations under the M16, that they would be economic.


Finally, what is the right answer if there is, as Northern Cross has advocated, a change in the tariff structure of tariffs offered to storage providers?


If Northern Cross is successful in having persuaded this Board that the form of service should be interruptible, then what is the right answer to:  Where does Tribute sit with its contract, and to whom is that new service available?


And it is certainly Northern Cross's position that the right answer is that Tribute's existing M16 contract is terminated.  And that's not a draconian solution or some interference in contracts.  It's a reality.


The conditions precedent in its contract do not have a reasonable prospect of being fulfilled.  They have acknowledged themselves that their project can't operate in that circumstance.


Further, if the rate structure is materially changed, then the underlying basis for the contract is gone, and there's no sense in treating it otherwise.


With respect to the interruptible service that then would be offered under the new rate design, it's Northern Cross's position that the equitable thing to do is to offer it to all interested parties.  That's what Union did initially, when storage was being proposed and they were asked by both Northern Cross and Tribute to come up with a rate schedule.  They offered the same service to both, which makes good sense.


Now, with the last time, what happened was, when Union offered the service to Northern Cross, Northern Cross looked at it, and, I remind the Board, at that time Northern Cross had a pending application in for storage.  Northern Cross determined and told Union it could not come before this Board and say that it had an economic project based on the rates being offered by Union, and so Northern Cross withdrew its application, and has spent practically the last year very vigorously, and at its expense, arguing and promoting a change in that structure.
     And that is what is the basis for this hearing today.
     And I -- with respect, I think all the evidence in this proceeding, and in Tribute's own proceeding, has borne out the validity of Northern Cross's initial conclusion.  The project was not viable with the M16 as structured.
     Tribute, on the other hand, whether for strategic reasons, or whether they erroneously believed that they could make their project economic with the existing M16, proceeded with this application and argued before a Board that it had a viable project based on that contract.  It has since considerably retracted from that position and is before you today arguing that the M16, as it was previously structured, is not viable.
     Now, we don't for a moment say Tribute should be penalized for taking longer to come to the right conclusion, but we do say that neither should they receive an advantage.  The two parties should be put on a level playing field, the same service offered to both.

And the nice thing is that, if the service is the interruptible service, as Northern Cross has advocated, then there is a realistic possibility that the parties can work out a usage of that interruptible system, with its added flexibility that allows for at least the initial development of both projects.

And we would certainly suggest that the Board, in the absence of any real evidence before you as to a better mechanism for how you would make any other determination about who should be offered, or on what basis the new service should be offered, that you encourage the parties to work out a solution between themselves.

And then, of course, if that's not possible and it turns out that both parties want interruptible service and it turns out that Union feels it can't offer them both, then we return here.  But I am very encouraged to think they would be able to work it out.
     Those are my submissions.

MR. VLAHOS:  Thank you, Ms. Paulus.  

Before I turn to my fellow Board Members for questions, Ms. Paulus, I just want to clarify some matters with you.
     Your submission is, the relief that you are seeking from this Panel is, what, to approve an interruptible rate or to reject Union's proposal?  Which one is it?  I mean, what evidence do we have?  What have we tested? 

And as for your final remarks about, you know, the situation with another competing storage provider, I'm just not sure what evidence we have here as a Panel.

So could you help us with that?  And then I will turn to my colleagues for questions.
     MS. PAULUS:  I'll absolutely do my best.
     As far as the specific relief sought, there was two rate proposals made by Union:  an interruptible service and a firm service, M16.  
     It is Northern Cross's position that the firm service should be rejected so that the result would be, there is not firm service offered.
     And with respect to the interruptible M16 rate, it would be Northern Cross's position that Union should be sent back to the drawing board with a sharpened pencil, because the evidence hasn't supported that they have, in fact, taken into account the benefits of storage.
     With respect to your question about the current contract, or what you should do, we would refer to the last Board's order, where the Board did agree that an issue before you would be the allocation of the capacity.
     And, with respect, I do agree with you that there hasn't been much evidence, and that evidence that has been before you has been, again with respect, I believe, mostly misguided.  What it has talked about is a first-come, first-serve basis, but that's not the situation we're dealing with here, because there's not a first-come or first-serve for the interruptible service.  It hasn't been created yet, and hasn't -- and, ergo, hasn't been offered to anyone.
     So, given that the Board saw fit to hear us, that the allocation was a matter before you, I did, in fact, canvass your counsel in the course of proceedings, acknowledging that there wasn't evidence upon which I believed that the Board could make a decision, other than acknowledging that it remains an open issue, encouraging the parties to work it out, with an order directing them, if they're unable to work it out, that they come back to you.
     MR. VLAHOS:  Right.  And I guess my problem, my personal problem - I can't speak for the Panel - is I have nothing before me as to what you're talking about.  Technically, I have nothing before me.  What is the other contract?  Is it firm?  Is it interruptible?  When was it put together?  Is it signed?  Is it not signed?  I don't have anything before me.  You can see my predicament.  Or is something on the public record I can rely on?
     MS. PAULUS:  Well, with respect, the existing contract isn’t in the public record insofar as it wasn't filed in the Tribute proceedings.  But I am not requiring or asking for any order with respect to Tribute's contract.  I'm arguing that the result should be that that contract is terminated.  It will be a matter of law, whether it is or isn't.  But we are suggesting and encouraging this Board not to make a finding that the -- if there's a new M16 rate, that Union be directed to offer it first to Tribute.
     Our concern is, what happens when there's a new rate, and the old rate falls away?

MR. VLAHOS:  All right.  Thank you for that.
     MS. PAULUS:  You’re welcome.
     MR. SOMMERVILLE:  A question, Ms. Paulus.  You've indicated that your complaint is with the quantum of the interruptible -- the proposed interruptible rate.  You think it should be reduced.
     MS. PAULUS:  But, with respect, that is our concern with the interruptible --
     MR. SOMMERVILLE:  Right.
     MS. PAULUS:  -- but our real concern -- and if you refer back to the original order made that resulted in this proceeding, we have always taken the position that firm capacity should not be offered, because that's what's displacing our production.
     MR. SOMMERVILLE:  I appreciate that your -- you don't believe that firm service is -- ought to be an option on this -- in this context.  But when we come to the interruptible rate --
     MS. PAULUS:  Mm-hm.
     MR. SOMMERVILLE:  -- your concern is that it's too high, and that --
     MS. PAULUS:  We support Tribute's submissions in that regard, that it's high.
     MR. SOMMERVILLE:  That's what I wanted to know.  Thank you very much.
     MS. PAULUS:  Thank you.
     MR. VLAHOS:  Okay.  Those are the Board's questions, Ms. Paulus.  Thank you.
     Mr. Gentry, do you know how long you'll be, sir?

MR. GENTRY:  Less than five minutes, I can assure you.
     MR. VLAHOS:  Okay.  Please proceed, then.

CLOSING ARGUMENT BY MR. GENTRY:

MR. GENTRY:  Okay.  Great.  I'll just go ahead and stand.  I have a fairly loud voice.  My name is Frank Gentry.  I work for --
     MR. VLAHOS:  Sir, it has to be before a microphone, though.  As long as the reporter advises you that she can pick you up.  Because you're also going through the Internet, you have to remember that, so you need a microphone.


MR. GENTRY:  Thank you.  My name is Frank Gentry.  I'm an employee of The True companies, which is a privately owned group of entities out of Caspar, Wyoming, down in the U.S., who are either directly or indirectly involved in the exploration, production, and transportation of oil and natural gas.


I'm going to give you a little bit of a background, so you can possibly appreciate some of my comments later on.


True first purchased a 50 percent interest in an exploration play in Ontario back in the late 1970s.  One of those assets that we purchased at the time to explore for natural gas was the Sarnia airport pool.  That pool has been producing for over 25 years, and the current state of that pool now is that it's depleted enough, and due to the geologic, you might say, depositional nature of the reservoir, it has been determined to be a feasible storage asset.


The other 50 percent interest in this reservoir was originally owned by a company ‑ well, they were the second owners ‑ called CanEnerco.  That interest then was transferred to, I believe, an entity owned by Westcoast, which was called St. Clair, part of ‑‑ associated with the Union structure.


And then when Duke bought Westcoast, they put that asset into Market Hub Partners, which is an unregulated entity owned by Duke Energy.


As I just stated, this reservoir has been deemed feasible.  It has been ‑‑ the integrity of it as a valid storage reservoir has been deemed positive by Market Hub Partners.


The results of ‑‑ so we have an asset right now that has the potential to offer benefits to the Province of Ontario, and the results of this hearing could materially and probably do seriously materially affect the bottom‑line economics of this project.


I'm here today to state that we do support the position and the perspective of Tribute Resources, Peter Budd, and Bob Knecht, as far as their efforts in trying to develop embedded storage premised upon market‑based rates.


We believe that ‑‑ True believes ‑‑ I'm not here speaking ‑‑ let me make one thing clear:  I'm not speaking on behalf of Market Hub Partners today.  I'm here strictly speaking from True's perspective on the potential development of this reservoir as a storage asset.


I also -- let me state, I also do agree with a number of the positions stated by Ms. Paulus.  Now, I disagree with some of the other positions stated.  One of those keys is that we are a company that is looking at investing a very significant amount of money to develop a storage asset for the benefit of the Province of Ontario, and in order to do that, we are going to require a firm service commitment from Union.


I would have an incredibly tough time to convince the owners of the company that I work for to invest money in an asset that we're not guaranteed the ability to move gas in and out of a storage asset at any particular day.  That is going to be a requirement on our part.  


So in the same vein that Tribute is seeking firm service, we are behind them 100 percent on that effort.


In summary, I don't think that the current M16 rate truly reflects the additional costs that are placed upon the Union system by the inclusion of, for instance, the Sarnia airport asset.


If this asset increases the costs and burden to Union, we'll be happy to pay for those additional costs.  I just don't think, and believe, that the current M16 rate is representative of that.


And one other issue that I would like to take is that, depending upon the location of an embedded storage asset, it can provide benefits to Union's system.  We have a situation with the Sarnia airport, that Union approached us to relocate the position of or the placement of the compressor that we were going to put in for the operation of the Sarnia pool, to put it further down the line so that it could possibly benefit two other pools that currently operate within the fold of Dawn, and that being, I believe, the Mandaumin and Blue Water pool.  


We want to be a good neighbour of Union's.  We want to work with them.  We just don't feel that the current M16 rate truly reflects the additional costs and burdens that our asset would put upon their entire system.


So, in conclusion, we want to be positive about this.  We would like to invest money in the Province of Ontario.  But unless something is done with the current M16 rate, meaning to reduce that, we're going to be finding it difficult to ‑‑ like I said, to invest very substantial quantities of money up here.  And I'd be happy to entertain any questions.


MR. VLAHOS:  Thank you, Mr. Gentry.


The Board has no questions.


MR. GENTRY:  Thank you.


MR. VLAHOS:  Mr. Budd, do you know how long you'll be?


MR. BUDD:  I think I would be at least an hour to an hour and a half, if I were to go now.  If I were to go in the morning or tomorrow at some time, at the Board's discretion, I'd probably be able to be shorter and more concise.  But I’m just, obviously, going last, and then I hear a ‑‑ I've heard a number of different things to which I'm obliged to reply, and that would be my preference.


MR. VLAHOS:  Mr. Smith, and before you hear Mr. Budd, how long do you think you'll be in response?


MR. SMITH:  Well, certainly based on what I've heard, not very long at all.  My comments in reply, if any, thus far are ‑‑ well, I'm not sure I have any, other than to comment that both NCE and True Oil haven't put any evidence before you.  But that's a fact you've recognized.


So I don't expect I'll take any time.  I just fully expect that most of my comments, to the extent I have any, would be in response to Mr. Budd.  So I'm not sure I can be of assistance in that regard.


MR. VLAHOS:  Okay.  Just a minute, please.


[The Board confers]


MR. VLAHOS:  Okay.  What we will do is we will break now for 20 minutes, and then we'll change around with Mr. Budd, and then with an appropriate few‑minute break, we will continue with you, Mr. Smith.


MR. SMITH:  Thank you, Mr. Chairman.


MR. VLAHOS:  So we will finish it today, and the reporter is quite okay to stay as long as it takes.


MR. SMITH:  Okay.  Thank you.

     MS. PAULUS:  Before you break, I would like to clear the last row, if you don't have any further questions of us or require our continued presence.

     MR. VLAHOS:  No.  We do not.  And thank you very much for being here.

     MS. PAULUS:  Thank you very much.


--- Recess taken at 4:49 p.m.

     --- On resuming at 5:11 p.m.

MR. VLAHOS:  Please be seated.  I see we're starting a trend here, are we?

MR. BUDD:  Back to the days of John Campion, Mr. Chairman.

MR. VLAHOS:  Yes, I do recall that, yes.  You remind me how long I've been here, Mr. Budd.

There's a page here, schedule C, page 1 of 2, “Rate M12 - Monthly Transportation Fuel Ratios and Rates.”  Who has submitted this?   

Yes, okay.  So you'll be speaking to it later?
     MR. BUDD:  Yes, sir. 
     MR. LYLE:  Mr. Chair, perhaps we can mark it now as Exhibit F.2.2. 

EXHIBIT NO. F2.2:  RATE M12 - MONTHLY TRANSPORTATION

FUEL RATIOS AND RATES
     MR. VLAHOS:  Okay.
     Mr. Budd? 

CLOSING ARGUMENT BY MR. BUDD:
     MR. BUDD:  Thank you, Mr. Chairman, Members of the Panel.  
     Can I just be sure the court reporter can hear me with the microphone as it is placed?
     MR. VLAHOS:  Actually, it seems to work better when people stand up, for some reason.
     MR. SOMMERVILLE:  We get a field.
     MR. BUDD:  Mr. Chairman, I'd like to begin my submissions this afternoon by asking two questions, and then beginning to answer them.

The first question is, really, what is this case essentially about, and what are you being asked to do?

And I'd submit one possible answer to those two questions is, really, that the case is about this Board setting rates which are, indeed, just and reasonable rates, taking into account the service and associated characteristics of those services and rates which Union is offering to provide to independent storage providers.
     To put a finer point to that answer, the case is really about determining the precise demands that an independent storage developer is putting on an LDC's system, the actual costs that embedded storage service places on those LDC systems, and, yes, the benefits that the embedded storage provider provides, directly and indirectly, to the LDC's customers, which should attract some credits; if not credits, then some recognition for what the storage developer is proposing to bring to the system as a whole.
     But before I begin my submissions even further, I'd like to express Tribute Resources' appreciation to this Board, this Panel, and to the other Panel in the Tribute case, for how expeditiously you've allowed all the parties to come before you, submit evidence, and test that evidence on this issue, because the cost and conditions pertaining to LDC service are of critical importance to the independent storage providers.

And if there were to be any, indeed, I would submit to you that this is a threshold issue.  And if we are unable to recognize the unique characteristics of the service and set the rate accordingly, which is really what we're here to try to reach, there will almost certainly be maintained unintended barriers to development of storage in Ontario.  And I don't think that's what anybody here at all has intended to do, including our good friends at Union.
     And I'd also like to say thank you to Union for their own co-operation in bringing on the evidence that they did late in December, and allowing us to work with them to get the answers and to work with our expert, Mr. Knecht.  It's been a highly co-operative process.

In trying to shorten my submissions this afternoon, I thought I would jump to the end of my submissions and start there.
     In the Board's “Natural Gas Regulation in Ontario” paper, resulting from the Natural Gas Forum, issued not one month ago, the Board reached a number of conclusions after, I'm sure, a great deal of deliberation.
     You know it well.  I don't need to ask you at this point to turn it up.  But I refer you to page 45, 46, and 47, where the Board reaches a number of its conclusions.
     The Board finds that a lot of things are working, actually, quite well in Ontario, and seems to be pleased or satisfied with those things that are working well.
     But at page 46, the Board, having heard the submissions of parties -- yes, 46 -- having heard the submissions of parties, notes a larger issue is how to ensure that the Board's objectives with respect to storage and transportation can be achieved in light of anticipated growth in demand driven primarily by anticipated new gas-fired power generation.
     And the Board almost certainly can take administrative notice that the current government policy is to move away from existing coal-fired generation, and a large part of that would appear to be -- going to be replaced by gas-fired generation.
     And with that prospect comes additional support for the idea that there ought to be a renewed interest in development of underground storage in the province.  The Board seems to identify that in its own report.
     And the Board properly questions whether the current economic regulation of storage, and the structure of the Ontario storage market, ensures the achievements of the Board's objectives - critical objectives, I may add - of rational infrastructure development, competition - which I'd emphasize - consumer protection as well, and a financially-viable gas industry.
     And the Board notes that, to achieve these objectives, the Board must address a number of issues when determining how storage and transportation should be regulated.  You go on to say, that is, whether storage should be rate-regulated, and how associated transportation rates and terms of access should be regulated.
     The Board acknowledged that it did not have at that time sufficient information to come to definitive conclusions, but it saw the preliminary issues, and specified a few of them.  I will not repeat them all, but there are a couple that I would mention.

The Board noted in bullet four on page 47:

"What additional incentives (if any) are necessary to ensure adequate storage and transportation development?"

Another very important one is the third bullet: 

"Do Union's transportation rates, or its operation of its system, discriminate against customers, including independent storage operators?" 

And there's a footnote there - I'm sure you're aware of footnote 10 - noting that the Board has directed Union to review cost causality associated with these independent types of storage operations.  “Are Union's incentives for operating and expanding storage aligned with the public interest?” 

And the final bullet I would touch on, the fifth one in the list, is:   

"Would additional storage development benefit Ontario gas customers by enhancing the liquidity of trading in Ontario?"
     Tribute notes that this Board has taken very seriously the issue of development of independent storage, and we're grateful that it has.
     Equally, this Board has a track record of taking a leadership role in moving along the gas industry development issues for almost two decades in Ontario.  And since the advent of deregulated gas markets, not only in Ontario but across Canada, this Board has taken that responsibility seriously, and, I would emphasize, different from some other regulators across the country:  You've done it proactively, as an interested regulator.
     The examples of which, of course, you can take administrative notice of, since this Board’s been a part, are the early reviews in the downstream implementation of challenging and difficult agreements, like the Halloween Accord in 1985, or the Western Accord -- or '86, pardon me -- the Western Accord in 1987/88.  These were major steps forward.
     And let us not forget, in looking at the Board's track record of tackling these challenging issues, what the transition was like from the old contract regime.  That was tough.  But the Board took it on and dealt with those system-gas contracts as it moved to a deregulated commodity market.
     You also looked at, examined and dealt with the difficult issues of passing costs through in respect of the introduction of indexing in system-gas contracts.  Your acceptance in effectively embracing the introduction of  NYMEX in those contracts was a novel approach, and a necessary one.  And then, of course, you supported the maturing contracting industry that evolved thereafter.
     But that didn't stop your regulatory pro-activity.  This Board then went on further to consider, through a 10-year market review, what were the appropriate conditions.  That's about halfway through -- where we are now, from the beginning of deregulation.  And then, of course, most recently, which we just discussed a bit, the Natural Gas Forum.   

In my client's view, these are bold steps, necessary steps.  And they're all to be commended by a Board that we think looks for an optimal way to resolve difficult issues as it moves regulated industries forward in the public interest, while balancing commercial interests that are actually putting up the money to build and operate the LDC and, yes, here before you, the embedded storage systems.


And it's in that context that the Tribute applications for a designated storage area came before you, in the belief that it would be possible to develop independent embedded storage in Ontario even if, indeed, it were necessary to revisit and amend, where appropriate, the regulatory framework.


So that brings us to this proceeding, where, in my respectful submission, Mr. Chairman and Members of the Board, we will need to do some pushing of our thinking, and we will need to recognize that embedded storage providers do, indeed, require a different approach.


They are the new generation of new competitors.  They are the new service providers, just like the direct purchase suppliers in Ontario required everyone to think differently about how to foster that evolving competitive market, how to get the gas ‑‑ pardon me, the system‑gas acquisition costs allocated precisely and as accurately as possible to recognize that new paradigm.


How to eliminate bias, unintended and otherwise, in pricing of services, that was a major challenge and a major step forward in eliminating barriers to the choice of gas supply.  And that, with respect, is the same kind of out-of-the-box, forward‑thinking approach, which we submit is necessary here.


And why?  In part, because it's the feeling not only of Tribute, but I think the Board is getting the flavour from others in the room, that if we're not able to move very much to cost‑based rates, the costs ‑‑ pay for the costs that we're actually incurring, there is a strong likelihood, regrettably, that independent storage may not be able to be developed.


And we don't think that's a benefit to the Ontario public or to the market.


So we say to the Board that embedded storage developers, as a premise, are not the same as Union's other customers.  They offer, indeed, a competitive service ‑ that's their desire ‑ and they offer enhanced security of supply.


If the storage is a tool to provide the market with gas, the evidence, I think, has been reasonably clear that properly managed storage can increase the efficiency of the overall system.


The evidence has showed before you that embedded storage contributes to long- and short‑term cost savings, and I'll come to some of these later.  The long‑term savings, of course, may well be deferred capital expenditures for capacity expansions.  And on the short‑term benefits and cost savings, we have before you ‑ and I'll come to it in a few moments ‑ the fuel gas cost savings that are very apparent.


And there are many comparisons, you've heard, about how the embedded storage providers are akin to local Ontario producers.  But, in fact, embedded storage developers are not local gas producers and they're not the same.  They do not provide or subscribe to the same LDC services.  They effectively don't operate the same businesses with the same returns.  They don't attract the same cost structures, and, in our view, are similarly not the same animal.  They are different.


I think Mr. Fisher made that point in his evidence at page 2, and at the top of page 3.


So let's turn to what we call the just and reasonable rate proposal.  And our starting point is what one intervenor representative said to me:  We just want to make sure that your clients are paying the actual costs for the services they're taking and there's no subsidy.


And I said to him at the time, I said, Agreed.  We don't want to, either.  That's where we want to end up.


And so that's the true take‑away test that we are respectfully submitting that the Board put front and centre as it's looking at the straw man of the rate evidence that it has before it.


We urge the Board to carefully examine what are the real costs to the LDC in serving the M16 customers, and not to simply adhere to the traditional way of doing thing, as Union and most of the other Intervenors have asked you to do.


Just because the cost allocation and rate design has been done in a certain way for many, many years does not necessarily mean in the future, going forward, as I think the Natural Gas Forum correctly observed, is necessarily the correct methodology.  In our view, and in Mr. Knecht's view, it's fair to say that may well be discriminatory, and I'll add it may well be unduly discriminatory.


So let's have a look at some of these costs which you've heard lots about.


The Board could look to ‑ and I ask you to turn it up right now ‑ the schedule A2 ‑‑ pardon me, Exhibit A2, schedule 3, now corrected, which I referred to yesterday.  And if we look at the unaccounted‑for gas, just put our minds to that for a moment, which is the single largest cost component assigned to the M16 rate, this has really become one of the lightning rods for future customers east and west of Dawn.  And we think this is a very important one to take into consideration, because both are very affected.


And you heard evidence yesterday that there are four main UFG components.  Those were accounting losses, measurement errors, leakage, and theft.  And today, my friend, Mr. Smith, referred to those and to the Radian report.


Now, Union told Mr. Lyle at transcript page 109 that:

"Measurement error is indeed the major cause." 


And I think that when you review in your deliberations that part of the transcript, it will be instructive.  So if that's the major cause, that will require some focus.


Yet even Union is acknowledging that its meters are regularly calibrated and they meet the standards in the country.  And what we're talking about here is one new and expensive meter for Tribute, and the other storage developers will presumably have one or two, depending on the number of places they're injecting and withdrawing.


And presumably they will be, as well, regularly calibrated and their readings, one hopes, will be accurate.


Now, no one knows for sure what causes these measurement errors or UFG, more generally, but what Tribute has proposed is a practical solution.  And rather than tearing up ‑ we're not proposing that ‑ the existing UFG framework, our position is that we think we need to recognize that Union incurs some UFG for their own storage and transportation, as will Tribute.  And, therefore, it would be non‑competitive to make embedded storage producers pay for their own UFG and Union's storage‑related UFG, part of which is in the UFG package.


So we think there is a practical and viable solution for the Board.  And you'll recall that was the discussion, which we all really had to closely follow, about how many passes of UFG there were.  And I think I've learned a little bit in this proceeding about that.  I didn't know it beforehand, because we've been prepared to say that we'll stand up to the plate for one pass of UFG from Union, because we clearly use the Dawn‑Trafalgar line for a portion, and the leg of the FHG system as the one way we move gas up to the pool.  And that is, indeed, what we physically do.  And we'll accept our own storage losses as one more pass, as does Union, and believe that should work for Union and the existing customers.  And we hope that that will seem equitable from the regulators' perspective.


As I was thinking about this today, from not having an opportunity to sort of design one more page, I drew some lines across, just to make sure my mind could wrap around it ‑ I'm happy to photocopy it or come up with a better copy for the Board later ‑ but it really boiled down to two models.  One was Union's proposal, which I'll talk about in a minute, and the other one is Tribute's or the M16 proposal.


And if we're trying to be as competitive‑oriented or as fair‑minded about it as we can, here are our thoughts on the UFG passes.


There are four passes, I think we agreed, with Union's proposal, in respect of Union's gas.  And I will come to the point that I think there are five passes under Union's proposal for Tribute's.  And they go like this, if Mr. Knecht and I counted them correctly.


The first one is if somebody puts gas in at Parkway and it comes to Dawn, in Union's proposal; the second one is if it goes up to Dawn storage; the third is coming out of Dawn storage; and the fourth would be from Dawn back to Parkway.

Under the M16 Tribute proposal, with Union's proposal imposed upon us, we would see one pass from Parkway to Dawn, one UFG pass to go to Tribute's storage.  As I've said a moment ago, Tribute M16 customer would have to take its own UFG, so there's a third.  The fourth is coming back, and a fifth to Parkway.

And we view it that way.  And Union may well view it differently.  And that's why -- you're the Board.  You get to decide that.

But that adds up, to us, that way.  And we think that we could do better than that with the proposal we've put forward, given what it is that we're doing, and given that the natural gas forum is making the suggestion we need to examine what are barriers.  This we see, because UFG is such a large cost component, as a barrier that this Board could remove.

And we see our proposal as a reasonable proxy for determining how much UFG is associated with Union's storage, without dismantling the entire UFG framework.  So we're not asking Union to go and redo something that, I think my friend Mr. Smith indicated, has been looked at three times in nine years.

I also say that one of our other -- the other storage proponents that's under development in the Market Hub Partners is this 50 percent owner of True, who spoke to you earlier today.  And they're west of Dawn, and that UFG will affect that development similarly.

Next I'd like to turn to the fuel cost issue.  So how does this work?  Well, on fuel gas and fuel costs, the impact of the storage operator -- operation is that Union will move the gas of Tribute, that M16 customer, up to the Tipperary pool in the summer rather than the winter.  The Board heard that plenty in evidence.  And therefore Union will incur summer fuel costs rather than the winter fuel costs.  

You could do a back-of-the-envelope check on that number, and 2 million gigajoules at 5 cents, that comes out to $100,000.  So, if it's more cents or less gigajoules, and so on, the Board could, I'm sure, calculate that.  There's a savings.
     And if you were to turn to Exhibit F2.2, which you kindly just marked when I started my submissions, you can see these are not imaginary savings.  They are real savings.  In May, for example, in the third column over, you can see that that fuel rate, which is apparently fuel and UFG, is 2.9 cents, if that gas is moved in May, but it's much more expensive in January, in the same column, at 11.4 cents.

So it varies, but I'm confident that the Board is able to see how significant that fuel cost savings is by an M16 customer being able to use the summer capacity and Union being able to access summer fuel gas.

Indeed, on that issue, the counter-flows in the winter save Union a lot more than the costs they incur for flowing gas in the summer.

So the evidence, we submit, is clear that our proposal to move the gas to the pool in the summer will save Union and it's customers a lot of money.  And we think, Mr. Chairman, Members of the Board, that that's both just and reasonable, that we should not be obliged to pay for fuel when we are saving Union significant dollars.

Essentially, you could consider that it would create a credit to Tribute.  But we are not asking for the credit.  We're only asking for recognition that we're saving Union and its in-franchise customers money by us developing the storage.

And may I add - I think I've heard this correctly - Mr. Aiken mentioned that direct-purchase suppliers delivering at Parkway essentially are reducing the need for compression.  And that's a benefit that they bring to the table.  We submit that the M16 customers, under our proposals, bring substantial benefits to the table, as well.

Now, in respect of the rates and the charges that Union's proposing to charge Tribute.  Union's proposing two charges that we submit - and you heard evidence yesterday - are not really related to any cost and thus result in a very high revenue-to-cost ratio.  And these two charges, we submit, bear no resemblance to the actual costs incurred to serve the Tribute pool.
     The two of which I'm speaking are the demand charge and the commodity charge.  And together, they cost about 7 cents a gigajoule.  And you will recall the discussion that I had with Mr. Kitchen at transcript page 66, there for you to review.

Now, Tribute submits that Union must, of necessity, use judgment when it designs rates, and in this case we think they've done so.  It's just that their judgment is a little different than our judgment, and that's, of course, why you're here.

Similarly, the judgment -- you will deploy judgment when you decide this case and how much the M16 customers will pay.  And if we look to the interrogatory response B3.2, A2, Union has said that it feels it is appropriate to charge M16 customers a fee to reflect the use of other transmission facilities and to reflect - and I'd emphasize the words - "the value of the service provided."  And that type of dialogue ensued further in respect of support for judgment at transcript page 64, line 16, and page 116, line 11, the latter being a discussion between Board Counsel, Mike Lyle, and Union's witnesses.

So we recognize and understand that Union has designed those charges to be consistent with what it charges its current in-franchise and ex-franchise customers for those services.  We know that.  That's all the historical aspect that -- we're all aware.  We heard that many, many times.

But we will resubmit that storage is a fundamentally different type of customer for two main reasons.  
     First, storage is a benefit to system integrity and reliability.  And I'll speak to that briefly in a moment.  And embedded storage providers are competitors.  They are, therefore, different from other customers in these important ways.  And in our submission, they ought not to be seen or treated as identical or the same, or needing to fall into exactly the same categories of cost-allocation or rate-design approach that everybody else is.  Nor are we seeking a special deal, as others have alleged here earlier today.  We just want to pay the costs that we incur, and we're not afraid to pay them.

Over the break, I was able to shorten some of the submissions in consultation with my client.  So I'd like now to turn to some of those, if I might, in respect of a couple of the key areas.

One of them is in respect of the reliability of the facilities, some discussion of which was heard yesterday.  Another is in respect of the capacity allocation.  Let me start with those two.

There was reference through the transcript and in a discussion I had with Union's witnesses about how reliable Tribute's facility will be.  The Board heard there's going to be, at least at the beginning, one well with three horizontal legs.

The Board can take administrative notice from the other proceeding, or it's on the public record, that there's another well to be developed, and there may be more in the same pool.  There's a North Tipperary facility.  There's a south Tipperary facility.  So it won't be, when developed, just one well.  We can know that.

But more importantly, there's an error that's crept up a couple of times in this hearing about -- that, you know, we've got this compression -- potential compression problem.  To be clear, the evidence, I hope, will have stated from the Tribute witnesses that there is no need for compression, that the operating pressure of the reservoir will be such that it's like opening a propane tank and it will feed into that line.  So we don't need to compress anything to get it into the line.  In fact, it will come back out with none.

So I hope the record is more clear for your consideration on that.  And that directly goes to reliability, because if you don't have to have a compressor, then you don't have a piece of equipment that will break.  It just will work without the compression.

And I think the further point that I'd like to emphasize in respect of system integrity that the storage pool will bring - and I don't say it's just Tribute's, but it probably will be others, I'm hopeful - is in a discussion that I had with Mr. Legg acknowledging, and we have, and this Board I'm sure can take practical notice of it, that if there's a line rupture and you've got molecules closer to a location where they're needed, you will be able to serve that load, hopefully, with those molecules coming out of storage.  And on a cold winter day you may be glad you've got that there, and that's a reliability that you otherwise wouldn't have.


And the Board is well aware of systems that have failed, the two line breaks on the TransCanada line in Manitoba.  There was a time several years ago when the line outside of Empress went down and the province had to scramble to ensure adequacy of gas supplies.


Regardless, even in a theoretical construct, we know that embedded storage, just like distributed generation for electricity plants, is a wise move to diversification.


So I think the Board can take that into consideration.


Now, the next issue is a little thornier, and it's a difficult one, but I think the Board has some clarity, and I know the Board has a lot of experience with this one, and that is the issue of capacity allocation.


The Board chose to put that on an issues list here, but didn't really have any evidence from the witness box come forward on capacity allocation, and certainly no evidence from Northern Cross.


I would like to start on the capacity allocation issue by turning, commending to you one answer to an interrogatory that Union answered to VECC, Exhibit B6.1.  And this is a sufficiently important issue for my clients that I want to go through it thoroughly and be clear about what this means, and I'm probably spending more time on it now than I otherwise would have, in response to Northern Cross's submissions earlier this afternoon.


In this interrogatory, Union is essentially asked whether the Ashfield pool proposed by Northern Cross Energy would be developed rather than the Tipperary pool proposed by Tribute, whether Union's response to the directive not be impacted.

"Further, Union's response to the Board's directive assumes that demands will be met using Union's existing transportation capacity." 


Then the question is posed:

"In the event both the Ashfield pool and the Tipperary pool were to proceed, will Union's existing transportation capacity be sufficient?" 


The answer to (a) is:

"Currently Union's transportation capacity on the FHG system will not be sufficient if both the Ashfield pool and the north Tipperary pool were to proceed." 


Now, this Board, I think, is aware that there is a contract for firm service between Tribute and Union, and the contract is, as Mr. Fisher pointed out late in the day yesterday, as firm as firm can be, subject to Union's operational parameters.  We understand that, but it is a firm contract.


What you're being asked to do by Northern Cross is shocking to my clients, and we're not happy about it.  The suggestion that this Board should direct Union or us somehow to tear up a signed contract, which has been the basis upon which we've known we could proceed with a regulatory application to this Board for a designated storage area and spends millions of dollars getting to this point - that's our risk, that's true ‑ and the understanding that at any time a party to a rate for a regulated utility can always come before the Board -- and my friends at Union understand that we would one day come before the Board and talk about that rate.  We could always do that, again, at risk to us, but not the understanding that the Board just tears up the contract or the conditions of service.  We didn't understand that that was going to be a risk that you would be asked to take on.


So we are optimistic that in the Province of Ontario, the prime energy regulator will not behave in the way of ripping up contracts upon which people have placed reasonable reliance in bringing forward their applications.


IGUA told you today, at about 3:27 p.m., that there were no benefits from embedded storage providers.  I woke up, if I was semi-asleep at the time, because I thought, My goodness, what are we doing this for?  And IGUA ought to know well about what can happen when TransCanada explodes or has a problem, because they're the first to have their members go down when we have to worry about the essential‑service customers, that embedded storage would be precisely what would be called upon in an emergency situation to provide.  So I think the Board can figure that one out.


In closing, or getting very much toward closing, given the hour, we're back to the future again in your Natural Gas Forum report.  And I would ask you, quite seriously, if you could just review that in the context, almost like a filter, when you're considering the evidence in this proceeding.


At page 41 of that report, the Board observed the stakeholder views.  And our good friends at Union who participated in that proceeding, together with us at Tribute, argued a number of different things.  One of the things the Board obviously noticed was that:

"Union argued that all storage in Ontario should be priced at market rates." 


And we certainly agree with Union that we would like to see that.


 "In particular", the report goes on to observe, "with regard to Union's own storage, it is stated that ratepayers have no entitlement to storage assets that have been financed by Union's shareholders and creditors.  In Union's view, the Board should minimize barriers to entry" - I'd underline that ‑ "allow owners to keep their profits, ensure a level playing field, and allow market pricing to encourage economically efficient development of infrastructure." 


And it goes down further to the second paragraph, where Union, we submit, takes this whole issue - and we do say this with great sincerity - very seriously.  They submitted their own study prepared by Energy and Environmental Analysis, EEA, that argued that storage is, in fact, workably competitive, based on comparing gas prices at different delivery points in Ontario, Michigan, and New York.


The main points of that study could be summarized as follows.  And I would turn the Board's attention, in particular, to the fourth point, where:

"New investment in storage is feasible at market‑based rates.  Storage has been developed in neighbouring Michigan and in New York on this basis.  Ontario proposals to develop third party storage at market‑based rates have also been made."


I commend you to look at that.


So if that is the case, then I think in some respects we're all here holding hands.  Even if you walk away today not thinking that, I think we actually are.


And now maybe I'm just a bit of an optimist - I've been accused of that before - in trying to make things work where they may not be so apparent to work, whether it's figuring out the electricity system in the province or something hopefully a little more simple, like gas storage.  I believe it can be done.


And I believe that ten years from now, when we come back again to look what Ontario's gas market looks like, there may even be what the Competition Bureau would like to see, you know, competitive, workable storage with some five, six, seven providers, with pools developed.  Maybe their economics aren't great.  Maybe they've had to nudge carefully to make them work, because it's not an obviously huge, profitable business.  


But the point is that if this Board can assist in the development of independent storage through recognizing the true and actual costs that they put on the systems that are already there, then I think we can make it a long distance toward doing that.

The point is here that Tribute has brought forward expert evidence as to what are the cost barriers to develop new storage in Union's rates.  And these are what need to be addressed.
     And with respect to my friends, and certainly with great respect to this tribunal, Tribute, together with True, that 50-percent partner of Market Hub Partners, submits that imposing rates that would include, A, costs that M16 customers do not really cause - you've heard evidence of that - and, B, including rates that are not related to costs, because the premise is out there, Well, that's what we've done for a long time, and, you know, that's the way it's done.  That's a textbook example for this Board of undue discrimination to a utility's competitors.

And we know, from 18 years before this Board, that this Board is leery of undue discrimination, and is always seeking to set just and reasonable rates.  And that's precisely imposing -- what we're asking you to do.  We're asking you, the Board, to take the necessary steps to set the rates -- to set the M16 rates, proper terms and conditions of service, respect the principles of contract in the Province of Ontario, in a way that is non-discriminatory. 

And, yes, Mr. Chairman, Members of the Board, we're asking you to break some new ground.  And we think you're up to it.
     Thank you very much.  Those are my submissions, and subject to any questions you have.

MR. VLAHOS:  Thank you, Mr. Budd.

MS. NOWINA:  Mr. Budd, I have one question.

Do you have any response to Ms. Paulus's comments about interruptible rates as opposed to firm rates for M16 customers?

MR. BUDD:  Well, our view, certainly, has been that if somebody wants to offer an interruptible rate class, that's fine.  That doesn't work for us.  The people that our clients have spoken to in respect of the services they expect us to be able to offer in the market expect a firm service that they can rely on.

We need to be able to rely on that, and that's why we've contracted for that with Union.  Anything less than that probably renders the project, again, for us, uneconomic.
     And I think the VECC proposal -- or, pardon me, the VECC question to Union, asking about both, and can both share it -- my clients are telling me they don't understand why Northern Cross and their counsel are going on about the interruptible rate, or us sharing that pipe with them, because neither project - I would emphasize this clearly, for the record - neither project will work.  They would both fail.

They just can't rely on that in terms of getting the customers lined up to take anything less than firm service.

So we do not understand why Northern Cross continues to pursue this interruptible kick.

MS. NOWINA:  Thank you.

MR. VLAHOS:  Mr. Budd, you did mention the -- made reference to EBO188.  So Northern Cross, to the extent that they will -- assuming that, you know, your plea is successful, if Northern Cross wishes to continue to develop its plans, then we're looking at an EBO188 arrangement, where they have to pay any incremental costs.  Is that fair?

MR. BUDD:  On the face of it, that would be correct.   But I have another comment when you're finished, sir.

MR. VLAHOS:  Go ahead.

MR. BUDD:  We are, at Tribute, well aware that Northern Cross has production in the area - I think my clients may have some production as well – and the prospect of there being gas-fired generation there, whether it's combined-cycle or co-gen, possibly, one day happening there.  We are also aware that we were sort of the last large customer/client of Union to take that space.  And that's a business risk that we took in signing that contract, and we were prepared to do that.

We know that there are likely other expansions that are going to be required up there.  So, perhaps, I could just offer this as a suggestion to this Board, as I have to Union.

The day will come when somebody will add up how many more Bcf of storage is ready to be developed up there.  And don't be surprised one day if my client comes forward with 10 or 12 more Bcf.  And then, of course, there's possibly Tribute's -- pardon me, Northern Cross.

Then we heard discussion today about a power plant, because that 500 kV line coming down from Bruce - unless something changed this afternoon with the announcement on the 2500-megawatt RFP - you know, has available capacity.

So all of that bodes well for somebody co-operatively, instead of fighting in front of this Board, getting into a room and saying, Here's what's out there that could be built.  Together with Union, what kind of line is the right-sized line to put in there?  You know, what's the aid to construct that we'll all have to kick in?  You know, what would you expect customers to pay?  Because there's always going to be a natural expansion required at a certain point.  We’ve heard the year 2009 put forward, and we think, at Tribute, that's the sensible way, without disrupting the entire EBO188 process.

So those are our suggestions and our submissions.  

You know, the day will come when Northern Cross wants to sit down with Union.  We hope we'll at some point be invited, and somebody will ask us, Well, you know, what do you foresee, in the next 10 to 15 years, you’re going to bring on?  And then a facilities expansion piece comes in front of this Board, and we go through the normal course. 
     I don't know what other way - as one who's very interested in policy for expansions, whether they be electric or gas - that you do it, other than the first-come, first-serve.  The IESO has to wrestle with this issue in a substantial way right now as to the queuing process.  What they did was they got everybody into the room and came up with an agreed-upon process.

But what you have right now before you, Mr. Chairman and Members of the Panel, is a live series of applications from one party that's gone very far down the road.  And it would be, in my respectful submission, entirely inappropriate if Northern Cross's submissions were followed.

MR. VLAHOS:  Thank you, Mr. Budd. 
     So this first-come, first-serve, it’s been sort of customary, traditional, and probably will continue so, you're suggesting, until there is some kind of a forum -- or there will be a planning exercise, I guess, where everybody will be in the same room.  Are we talking about Ontario Gas Authority?  I mean, what would it take?  Is this part of the -- sort of the Natural Gas Forum plan?  You see that forum being -- it's sort of natural progression in putting those people in the same room.

MR. BUDD:  One suggestion I have for you, sir, on that front.  I think - if I recall, in reading the Forum paper - you had suggested, as the Board, that there would be filing guidelines for prospective storage developers.  And I think what would be sensible would be for the Board to expect, as a part of those filing guidelines, that each of the developer-proponents tell the utility, and the utility keep track of and know, what is the amount of gas pipeline capacity and where they're going to need it; and that you, as a regulator, of course, would have an expectation that that information would all be gathered well beforehand, before it comes before you, and it would be organized in that way.  Similar to a co-operative forum like the Ontario Pipeline Coordinating Committee that Mr. McKay of this Board has headed up -- had headed up for a number of years.

And I think we can avert these kinds of skirmishes, which I've now listened to at least three times, and I think they're unnecessary.

So I think we just need to refine the processes that we already have in place, and they're there because of the wisdom of time.

MR. VLAHOS:  In a typical leave-to-construct application by Union Gas - I haven't done one of those things for some time, but I'm sure your memory is better than mine - there is some kind of plan that is being presented before the Board.  You know, a “What's next?” kind of thing.  And this is part of the optimization exercise.

MR. BUDD:  That's right.

MR. VLAHOS:  So, in your view, this is not adequate, and it just has to be, I guess, refined or bettered or –-

MR. BUDD:  Yes.  Or, at a minimum, noticed to new participants.

MR. VLAHOS:  Right.

MR. BUDD:  In my view –-

MR. VLAHOS:  Apart from notice.  I mean, you know, there is a notice that has been published.  So are you going beyond that?  I mean, you would like something beyond that?

MR. BUDD:  Well, I think if you know the rules in Ontario, they're rather evident already.  And, you know, Union's been called a lot of things in my day, but the one thing I think they're pretty good at is planning.  I really do.  And any time, as a private citizen, with the Dawn-Trafalgar pipeline system running through my farm, or as a resident as I was in the Union franchise area, I've never had a problem picking up the phone and calling those folks at Union and getting that answer.

And I think that the choice that Northern Cross made to not sign the contract, and to wait -- they forewent - if that's a word - their right to line up in the first-come, first-serve basis, which is the current law or regulatory environment in the Province of Ontario.

MR. VLAHOS:  Thank you, sir. 
     Those are all the Board's questions, Mr. Budd.  Thank you very much.  I'm sorry –-

MR. BUDD: Thank you, sir.

MR. VLAHOS:  -- this Exhibit F.2.2, just for the record, this does come from the -- Union's pre-filed evidence?

MR. BUDD:  It comes from Union's website.


MR. VLAHOS:  The website?


MR. BUDD:  I don't know if it was filed or pre‑filed?


MR. SMITH:  No, it was not.


MR. VLAHOS:  Okay.  That's useful to have on the record, then, that it does come from their website.  Thank you.


MR. BUDD:  Thank you, sir.  Thank you, Panel.


MR. VLAHOS:  Okay, Mr. Smith, what's your preference?


MR. SMITH:  I don't have very long in reply, Mr. Chairman, I'm quite aware of the time.  There's certainly no reason why my reply would make anybody come back tomorrow, and certainly I don't expect to make anybody stay too late tonight.


I would like, if I might just have a few minutes, to confer with my client.  I believe my submissions will be brief, and I'd like to make them as succinct as possible.


MR. VLAHOS:  Okay.  Would 20 minutes be adequate?


MR. SMITH:  That's certainly adequate, sir.


MR. VLAHOS:  All right.  Twenty minutes. 


‑‑‑ Recess taken at 6:02 p.m. 


‑‑‑ On resuming at 6:26 p.m.


MR. VLAHOS:  Please be seated.


Okay.  Mr. Smith.


REPLY ARGUMENT BY MR. SMITH:


MR. SMITH:  Thank you, Mr. Chairman.  I believe I will be brief.  Let me begin by responding to my friend Mr. Budd's submissions he made on behalf of Tribute.


Implicitly and explicitly throughout Mr. Budd's submissions, there was the suggestion that the project put forward by Tribute - and, indeed, we heard the same from True Oil and the suggestion from Northern Cross – that a rate reduction is necessary in order for the project to be financially viable.


I'd submit simply that this Board is not in the position, due to the fact that there's no evidence on this point other than Mr. Fisher's bald assertion, to take any comfort from that statement.


The evidence, the objective evidence, in this case is that a contract was signed at the time, under the old M16 rate schedule.  And it's my submission that the Board can take no comfort in the suggestion that a reduction from Union's proposed rate is necessary in order for the economics to work.


Now, I turn to my friends' submissions with respect to UFG.  I spent a great deal of time this morning dealing with the issue of UFG, and I put it squarely on the table - and I intended to do this rather than wait for a reply - that my friend ‑‑ that Mr. Knecht had it wrong in his evidence in‑chief that he filed as to whether or not storage‑related UFG was being charged to M16 customers.  


I went to the interrogatories and I went to the cross‑examination, and rather than respond to that submission, my friend Mr. Budd and Tribute have said, simply, there are now five passes of UFG, a statement that Mr. Knecht did not make in cross‑examination at all, nor did my friend Mr. Budd suggest that my characterization of UFG today was anything other than accurate.


I'd say simply that my friend's suggestion with respect to one pass is, despite his submission to the contrary, a complete dismantling of the UFG allocation methodology that Union's used before.  And I would point out as well Mr. Kitchen's uncontradicted evidence that what my friend is proposing, if extended to other rate classes, is not at all feasible, and I'd refer you to page 18 of Mr. Kitchen's examination in‑chief.  


He says at line 17:

"I'm not even sure if it would be feasible to actually do what Mr. Knecht has suggested.  It would require Union to track each contract and determine whether or not flows were counter or were physically moving in one direction, or they were moving in another direction, and then somehow recognized the UFG difference on each contract." 


I would also say that the submission that my friend made that the rate is un -‑ sorry, that it's non‑competitive and, in fact, "unduly" was the word he used, unduly competitive to make storage operators pay storage UFG, as I said this morning, is just dead wrong.  And you have Mr. Kitchen's evidence on that and the evidence that I reviewed this morning as to the storage, as to the fact that only transmission‑related UFG is being charged.


And, in fact, I would suggest that to not charge UFG, as Union does for every other customer on transmission and as contracted, would create a competitive advantage for M16 customers in relation to other customers, and you had the passage I took you to this morning from Mr. Kitchen.  His evidence at page 17, he says:

"No.  In effect, we're treating M16 customers exactly the same.  Not treating them the same would actually impart an advantage to them over other customers."


And finally I would say, with respect to UFG and the suggestion that there's a fifth pass of UFG which occurs on gas which moves, as my friend said, from Dawn, then to Parkway -- that was the final pass he described.  I'd say first there's no guarantee, as Mr. Kitchen testified, the gas will move from Dawn to Parkway.  It may well move off of Union's system from Dawn anywhere else, and in which case it would not attract Union UFG. 


And, second, there's no evidence that the contract could not have been other than ‑‑ sorry, the contract could have been to Parkway.  In other words, if my friend's concern is the gas will, of necessity, move from Dawn to Parkway, the contract could have been for delivery to Parkway.


The fact of the matter is the contract that Tribute struck was for service to Dawn, where they could market it potentially off of Union's system.


So to the extent even there is a fifth pass, I would suggest there's no guarantee that it will occur, and in any event it's a problem of my friend's own making.


I say with respect to the fuel costs, there may be fuel cost savings; however, I rely on my submissions earlier that there's no streaming of benefits, and that has been the Board's policy repeatedly.


Now, with respect to capacity ‑‑ sorry, not capacity, but with respect to benefits, system benefits, that are alleged to arise both long‑term and short‑term, I say, first, that the evidence you had from Union is that there's no capacity benefit at all.  There's no facilities benefit until 2009.


And beyond 2009, I would say that the benefits that my friend relies on are entirely speculative, because there's nothing in the ground right now.  And we know from Mr. Legg that a proven track record will be required.


We also know from the evidence that Mr. Fisher testified that there is only one well head.  Now, my friend said, well, there will be a second one.  Frankly, that's not evidence.  And, frankly, the evidence from Mr. Fisher is there is only one, and we don't know if there will be a second one.  And I took you to that this morning.


Further, with respect to the benefits, I say it's telling that the customer groups that are alleged to receive the benefits have, without exception, aligned against this proposal.  One would have thought that if the system benefits are there that my friend relies on, one of or all of VECC, IGUA, or LPMA would have supported this proposal, and you have heard today that not one of them does.


With respect to capacity allocation, I would say very little other than Union continues to support the principles enunciated in EBO188.  As you heard the evidence, Union supports the first‑come, first‑serve basis.  That's how it's been done, and that is certainly the way Union has carried itself in dealing with this capacity, including the dealings with Tribute.


In my submission, in responding to Mr. Budd and the other M16 customers, their position amounts to this:  We are different and thus we should be paid ‑‑ we should receive a lower rate.


Frankly, that is not a rate‑making principle on which to base a lower rate.  There isn't evidence to support it, and, in any event, we would say it's not a relevant rate‑making principle.


The principles that have been established by this Board have been followed by Union to reach a just and reasonable rate.  We continue to support those principles and support the rate that has been proposed.  We don't think that embedded storage operators should receive what is, in fact, a competitive advantage through the treatment of UFG that I referred to, fuel costs, nor should they not be required to pay some sort of value for service payment.  And that's the value for service proposed by Union.  And indeed, Mr. Knecht acknowledged that that's common, throughout North America, for there to be some sort of value-for-service payment.

Finally, I would say, on the competition point, there are any number of competitors to Union on Union's system, each of whom could make the same argument.  All of the public-interest customers could make the same public-interest policy argument.  And I say, with respect, the system requires a decision that the Board should reject that as a rethinking -- with respect, the Board should reject that as a basis on which to deny Union the application, and to support the proposal Union has put forward.

Those are my submissions, other than to comment simply, as you indicated, Mr. Chairman, that neither NCE or True Oil put any evidence before this Panel which could be properly explored by the intervenors, or Union, in cross-examination.
     And I'd like to thank you for sitting until 25 to 7.  For my own part, I very much appreciate it.

MR. VLAHOS:  Thank you, Mr. Smith.  The Board has no questions, Mr. Smith. 
     So this does bring us to the end of this proceeding.  In turn, we thank the parties for their participation, and the court reporter for her endurance.  We'll issue our decision at the earliest opportunity.

With that, we stand adjourned. 
--- Whereupon the hearing concluded at 6:37 p.m.
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