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‑‑‑ Upon commencing at 9:00 a.m.

PROCEDURAL MATTERS:


MS. NOWINA:  Please be seated.  Good morning.  

Today is the twenty-fourth day of the hearing of applications EB‑2005‑0001 and EB‑2005‑0437 submitted by Enbridge Gas Distribution.  We have asked Mr. Dodd, an officer with CWLP, who is here this morning, to answer questions regarding the redaction to the document entitled "Customer Care Program Agreement", filed as Exhibit I, tab 5, schedule 192, attachment 4 in this proceeding.  


The examination of Mr. Dodd will be strictly limited to this copy, and therefore we expect it to be a short morning.  Our order of questioning will be as follows:  Ms. Sims, I assume, will do examination in-chief.  Mr. Millar will ask questions on behalf of the Board, followed by the Board Panel questions, and then we'll take clarifying questions from other parties.


Are there any preliminary matters?  Ms. Sims, are you ready to proceed?


MS. SIMS:  Yes, I am.


MS. NOWINA:  Thank you.


MS. SIMS:  Mr. Dodd, can you state your full name for the record?


MR. DODD:  Gerald Scott Dodd.


MS. SIMS:  Madam Chair, I just note that we are on the air and, as it's dealing with confidential documents, I might ‑‑ I'm not going into an area which deals with confidential information, but it is whether -- my question is whether it should be in camera to deal with the possibility that it may stray into confidential matters.


MS. NOWINA:  I would like to leave it on the public record for now, Ms. Sims.


If we stray into areas that either you or Mr. Cass think should go in camera, please let us know, and we will do that.


MS. SIMS:  Thank you.


MS. NOWINA:  May we have Mr. Dodd sworn now?


MS. SIMS:  Yes.

ENBRIDGE GAS DISTRIBUTION PANEL 18:


GERALD SCOTT DODD; Sworn.

EXAMINATION BY MS. SIMS:

MS. SIMS:  Mr. Dodd, what is your educational background?


MR. DODD:  I have an undergraduate degree in economics in business administration and a masters in business administration.


MS. SIMS:  Do you have any other designations?


MR. DODD:  I hold the chartered financial analyst designation.


MS. SIMS:  And what is your primary employment?


MR. DODD:  I work with Enbridge Inc.


MS. SIMS:  And what is your position there?


MR. DODD:  I'm the director of planning and economics.


MS. SIMS:  How long have you worked at Enbridge Inc.?


MR. DODD:  I have worked at Enbridge Inc. for approximately five years.


MS. SIMS:  What was your previous positions with Enbridge Inc.?


MR. DODD:  I was in the corporate development area, and in the business development area, and in the financial and business analysis area.


MS. SIMS:  Have you worked at any other Enbridge-related companies?


MR. DODD:  I originally started at Enbridge Gas Distribution.


MS. SIMS:  Do you currently hold any positions with Enbridge Gas Distribution Inc.?


MR. DODD:  No, I do not.


MS. SIMS:  What's your position with the CustomerWorks Limited Partnership?


MR. DODD:  I am a member of the board of directors of the general partner, which I believe is 630319 Ltd.


MS. SIMS:  And just for the record, I believe that the number is right.  It's 630319 B.C. Limited.


Do you currently hold any other positions with CWLP or its general partner?


MR. DODD:  I do not.


MS. SIMS:  Did you previously hold any other positions with CWLP or its general partner?


MR. DODD:  Yes.  Prior to middle of August, I was an officer with CWLP.


MS. SIMS:  And for what period of time?


MR. DODD:  Approximately from the fall of 2002 until August of this year.


MS. SIMS:  When did you join the Board?


MR. DODD:  In the middle of August.


MS. SIMS:  Do you hold any other positions, or have you, with CWLP or its general partner?


MR. DODD:  No, I have not.


MS. SIMS:  What portion of your time do you devote to CWLP matters?


MR. DODD:  It does vary.  I mean, obviously today it's 100 percent of my time, but generally over the year it's approximately, I would say, 10 percent.


MS. SIMS:  And you are obviously aware of this rate proceeding brought by the applicant Enbridge Gas Distribution Inc., so if I refer to the Enbridge Gas Distribution Inc. as the applicant, you will know who I mean?


MR. DODD:  Yes, I will.


MS. SIMS:  If you can turn to the document that is the Consumer Coalition of Canada Interrogatory 192, it's Exhibit I, tab 5, schedule 192.


Do you have that?


MR. DODD:  Yes, I do.


MS. SIMS:  When did you first see this interrogatory known as CCC 192?


MR. DODD:  It would have been in early June or mid June; about the time that interrogatories came out in this process, I believe.


MS. SIMS:  Who provided it to you?


MR. DODD:  It was sent to me by the applicant.


MS. SIMS:  And who, at the applicant; do you recall?


MR. DODD:  I believe it was Steve McGill.


MS. SIMS:  What did Mr. McGill tell you about the interrogatory?


MR. DODD:  He stated that the interrogatory requested information from CWLP and that I should prepare an appropriate response and notify the appropriate people at CWLP.


MS. SIMS:  Did you review it?


MR. DODD:  Yes, I did, the parts that related to CWLP.


MS. SIMS:  And, in summary, what was CWLP's position on providing the answer to this interrogatory?


MR. DODD:  We wanted to voluntarily disclose what we had previously disclosed in, I believe it was the 2003 rate case.


MS. SIMS:  And I will have you turn to the response to that undertaking, which is at the same document.  It's Exhibit I, tab 5, schedule 192, the one that is page 1 of 10.


MR. DODD:  I'm sorry, the response section?


MS. SIMS:  The response section.  If you can turn to -- in the response section, parts 9 and 10, which is on page 9 of 10.  Did you write these responses?


MR. DODD:  I did not write them, but I gave the information required for them, and I did review them.


MS. SIMS:  After the interrogatory response was finalized, what was your next involvement with this interrogatory, CCC 192?


MR. DODD:  I was informed there would be a Motions Day, I believe, as to the production of information required for interrogatories.  And at that point, CWLP decided it needed to obtain legal counsel in order to be represented there.


MS. SIMS:  And do you recall when Motions Day was?


MR. DODD:  I don't know the exact day, but I believe it was around the end of June.


MS. SIMS:  And what did you understand that the result of Motions Day was with respect to CCC 192?


MR. DODD:  CWLP had understood that the issue was settled and that we would supply the information that we stated we would supply in CCC 192, in the response.


MS. SIMS:  So after you learned this result, what did you do?


MR. DODD:  I began to find the information that was requested in order that it be filed.


MS. SIMS:  And referring to Exhibit I, tab 5, schedule 192, page 9 of 10, in particular under heading number 9, what is indicated with respect to the program agreement in that paragraph?


MR. DODD:  It indicated that we would provide it on a confidential basis and it would be redacted as it was in the rate case in 2003.


MS. SIMS:  And were there any particular challenges that you faced in producing this document?


MR. DODD:  I did not have it in my files, and I went about trying to find it in order to meet this requirement.


MS. SIMS:  And what did you do to try and address those challenges?


MR. DODD:  I asked our legal counsel, Miller Thomson, if they had it in their files and I -- unfortunately, our legal counsel, our former legal counsel at Miller Thomson, had became a judge, so we were unable to talk with him and we had to just go.  It was in the files and it was unclear to me what had been filed from the information that Miller Thomson had sent me.


MS. SIMS:  And what else did you do?


MR. DODD:  I instructed our current Miller Thomson counsel to request the information from the applicant.


MS. SIMS:  And if I may, there is a document that I would like to now adduce.  I provided it to Board counsel.


MS. NOWINA:  It is not a confidential document?


MS. SIMS:  It is not a confidential document.


MS. NOWINA:  Thank you.


MR. BATTISTA:  We will give that Exhibit K24.1, and it will be characterized as ‑‑


MS. SIMS:  It's just the first page, Mr. Battista, that is this exhibit, and the second page I will introduce later.


MR. BATTISTA:  Oh.


MS. SIMS:  Just page 1.


MR. BATTISTA:  It's an e‑mail regarding the document request.

EXHIBIT NO. K24.1:  E-MAIL DATED JULY 6, 2005 REGARDING DOCUMENT REQUEST

     MS. SIMS:  Mr. Dodd, do you have the e-mail dated July 6th, 2005 in front of you?
     MR. DODD:  Yes, I do.
     MS. SIMS:  And what did you understand was the purpose of this e-mail?
     MR. DODD:  The purpose of the e-mail was to get the document as filed in the 2003 rate case.
     MS. SIMS:  If you can now turn to the copy of the program agreement that is marked as I5, 192, attachment number 4.
     Where did you locate this copy of the program agreement?
     MR. DODD:  This came from Accenture, Accenture's service -- Accenture Business Service for utilities.
     MS. SIMS:  How did you come to get this document?
     MR. DODD:  They sent me it via e-mail.
     MS. SIMS:  What form did it come to you in?
     MR. DODD:  It was a PDF copy.
     MS. SIMS:  Do you know when this document was last modified?
     MR. DODD:  I have -- I went into Adobe Acrobat and printed up the document information and, according to this, it was modified in July of 2002.
     MS. SIMS:  The second and last document that I will be -- new document I will be introducing this morning is a copy of that screen print.
     MR. BATTISTA:  That will be Exhibit K24.2, and it will be characterized as a screen print regarding the document request file.
     EXHIBIT NO. K.24.2:  SCREEN PRINT REGARDING DOCUMENT

REQUEST FILE
     MS. SIMS:  Mr. Dodd, did you perform this screen print?
     MR. DODD:  Yes, I did.
     MS. SIMS:  When did you do that?
     MR. DODD:  I did it on Friday.  Last Friday, sorry.
     MS. SIMS:  What copies of the program agreement did you have in early July 2005?
     MR. DODD:  I had the unredacted copy from in our files.  I had the Accenture copy, and I had a redacted copy from Miller Thomson which I didn't know if it was the document as filed.
     MS. SIMS:  Did you hear back from the applicant, with respect to which document had been filed in the 2003 proceeding?
     MR. DODD:  The applicant could not locate the file.
     MS. SIMS:  So in deciding which one to provide to the applicant for filing in conjunction with CCC 192, what did you consider?
     MR. DODD:  I considered the direction that I had received from CWLP, which was to file the same document as in 2003, and that we had commercially sensitive information and confidential information.  So I went with the most conservative redaction for the filing.
     MS. SIMS:  And why did you not just file the one provided from Miller Thomson's files?
     MR. DODD:  In discussions with you and reviewing it, I couldn't determine that it was what was actually filed in the 2003 rate case.
     MS. SIMS:  Did you review the copy I5, 192 before filing it?
     MR. DODD:  I did a spot-check review, seeing if there was redactions.  And it looked like it redacted what I would consider the commercially sensitive information.
     MS. SIMS:  After the Accenture copy was filed in July 2005, when did you next hear about the program agreement?
     MR. DODD:  I believe the applicant made me aware that Mr. Shepherd had sent a letter to them stating that he was going to file some documents and the program agreement on the public record and ask questions about it.
     MS. SIMS:  If you can turn to a binder of letters that was marked K6.2 in this proceeding, Cerlox volume.
     Is page 2 to 3 of K6.2 the letter you're referring to?
     MR. DODD:  Yes.
     MS. SIMS:  How did you get this letter, since I note that you're not an addressee or a CC?
     MR. DODD:  It was sent to me by the applicant.
     MS. SIMS:  What did you do in response?
     MR. DODD:  I instructed our counsel to write a letter asking Mr. Shepherd not to file the document.
     MS. SIMS:  And what were your concerns?
     MR. DODD:  Our concerns were that we would file the document in confidentiality and it would not form part of the public record.
     MS. SIMS:  So turning to page 13 to 15 of this bundle of letters at K6.2, does this letter reflect CWLP's position in this matter?
     MR. DODD:  Yes, it does.
     MS. SIMS:  How would you summarize that position?
     MR. DODD:  I think we made five points.  One was that we would file it in confidence.  It would not form part of the public record, basically.  And anything relating to it in the hearing would be in camera.
     MS. SIMS:  And you're aware that on August 22nd, 2005, this was a motion with respect to this matter?
     MR. DODD:  Yes, I am.
     MS. SIMS:  And what do you understand was the result of that motion?
     MR. DODD:  That the document would be filed confidentially and not form part of the public record.
     MS. SIMS:  Do you know when CustomerWorks provided the program agreement for filing in that regard?
     MR. DODD:  Well, immediately after that motion, you provided a copy to the applicant for filing and it was the redacted version that Mr. Shepherd had.  It was from our files.  We matched the redacted version that Mr. Shepherd had.
     MS. SIMS:  And do you know what the timing between disclosure of that document, which has now been marked as X6.1 and the panel on customer care?
     MR. DODD:  I believe it was filed approximately a month prior to, the customer care panel.
     MS. SIMS:  Turning back to the copy of the program agreement which I can call perhaps the Accenture copy, the one at I5, 192, attachment 4, when did you first learn that there was an issue of there being redactions that were not marked as redactions in this copy of the program agreement?
     MR. DODD:  I believe it was on Thursday of last week.
     MS. SIMS:  And in filing the Accenture copy, were you trying to hide any redactions from the intervenors or from the Board?
     MR. DODD:  No.  I was trying to provide disclosure while maintaining confidentiality and commercial sensitivities.
     MS. SIMS:  How did you feel when you found out there were unmarked redactions?
     MR. DODD:  I felt very bad.  I had embarrassed the company.  I had embarrassed myself and I had taken up the Board's time.
     MS. SIMS:  And what steps are you going to take as a result?
     MR. DODD:  We've ordered that there be two sets of filings of any confidential documents, one with Miller Thomson and one will be kept in the Calgary legal department so that we will have redundancy and we expect that we will be spending more resources at Board hearings in order to anticipate and deal with these issues in a timely and forthright manner.
     MS. SIMS:  And those are my questions.
     MS. NOWINA:  Thank you, Ms. Sims.  

Mr. Millar.
     MR. MILLAR:  Thank you, Madam Chair.  

CROSS-EXAMINATION BY MR. MILLAR:

MR. MILLAR:  Good morning, Mr. Dodd.  My name is Michael Millar and I am counsel for Board Staff.  I am going to be keeping my questions at a high level so I don't think we'll get into any confidential concerns but Ms. Sims please feel free to interrupt if you think I'm getting too close to anything.


Mr. Dodd, I think you said earlier that you received the interrogatory question itself from Mr. McGill; is that correct?


MR. DODD:  Yes.


MR. MILLAR:  And did he simply pass along the document itself, or did you have additional discussions with Mr. McGill?


MR. DODD:  Well, he gave me a phone call and told me it was coming, and then we discussed it briefly, yes.


MR. MILLAR:  So I take it you knew that this interrogatory related to a proceeding before the Board?


MR. DODD:  Yes, I did.


MR. MILLAR:  And are you ‑‑ I heard that you worked for EGD in the past?


MR. DODD:  Yes.  1998, I believe.


MR. MILLAR:  Did you have any experience with Board proceedings or did you appear before the Board or were you involved in preparing applications for the Board?


MR. DODD:  I worked in the financial studies department, and I appeared at the Board as the financial studies or the finance person for the NGV program.


MR. MILLAR:  So --


MR. DODD:  Once.


MR. MILLAR:  Okay.  But it's fair to say that you know what the Board is and generally what the Board does?


MR. DODD:  Yes.


MR. MILLAR:  I'm just crossing out some of my questions, because Ms. Sims dealt with them.


I just want to make sure I understand this correctly.  You received the request and -- pardon me, the interrogatory question itself.  And do I take it, if I heard you correctly, you actually have in your files a copy of the program agreement completely unredacted; is that correct?


MR. DODD:  That is correct.


MR. MILLAR:  What you were looking for was the copy that you had filed for the 2003 rates case?


MR. DODD:  That is correct.


MR. MILLAR:  And you did receive a redacted copy from Miller Thomson; is that correct?  They did have one redacted version?


MR. DODD:  Yes.  They had a redacted version in a binder, but I couldn't tell which part of it or if all of it was filed from just the information that I got.


MR. MILLAR:  So you couldn't tell if that was the copy that had been filed in 2003.  Then did I hear you correctly that you then asked Accenture if they had a copy?


MR. DODD:  First we asked the applicant and when we didn't hear anything from that, we asked Accenture and they also asked their counsel, I believe.


MR. MILLAR:  Pardon me, sorry?


MR. DODD:  I believe Accenture also asked their counsel for the 2003 rate proceeding, if they had a copy, as well.


MR. MILLAR:  Who did you ask at Accenture?  Who is your contact?


MR. DODD:  Janet Clark.


MR. MILLAR:  Do you know what her position is at Accenture?


MR. DODD:  I believe she's the general counsel for ‑‑ it's for Accenture business service for utilities.  Let me be clear.


MR. MILLAR:  Just to be clear, was it Accenture who had the redacted copy of the document that eventually was filed in response to CCC 192, or did they have to go to their counsel to get the copy?


MR. DODD:  They had this redacted copy, but let me just be clear that it was not the copy that was filed in 2003.


It was redacted for another purpose, which I thought was similar.  So that was the basis of the ‑‑ taking it.


MR. MILLAR:  See you knew that this wasn't an identical copy to the one that had been filed for the 2003 rates case?


MR. DODD:  Yes, I did.


MR. MILLAR:  Do you know why they had ‑‑ well, do you know why they had a redacted copy you might think would be similar to one that was filed for 2003?


MR. DODD:  When the transaction was being completed, it required several consents, and this was one of those consents required.  One of the parties wanted to see the agreement, so this was provided to them with the commercially sensitive information redacted.


MR. MILLAR:  So you thought that that would either be the same as the 2003 redactions, or very similar?


MR. DODD:  That was my hope, yes.


MR. MILLAR:  Okay.  And then they forwarded that document to you in the PDF that you mentioned?


MR. DODD:  That is correct.


MR. MILLAR:  You indicated that you reviewed the document before passing it on to EGD?


MR. DODD:  Yes.  I did a quick screen check and review and saw that things were redacted, numbers and that.


MR. MILLAR:  Okay.


MR. DODD:  And it looked like it was an appropriate document.


MR. MILLAR:  You didn't conduct any additional revisions to the document?  You simply passed it on as it was?


MR. DODD:  That's correct.


MR. MILLAR:  Did you notice that schedule 2.04 was missing from the document?


MR. DODD:  I did not, but I didn't really pay great detail to it.


MR. MILLAR:  And I note that the document is not only ‑‑ well, the document is both black-lined and edited.  What I mean by that is, in some instances, it says "we've taken a portion out", whereas in others it is simply silent.  The document is simply edited to take that information out.


Do you have any idea why that is the case?


MR. DODD:  When I look at it now, after the events of Thursday, it looks like it was a ‑‑ not the final, final draft.  So there may have been some schedules and some final wording and some sections that were not included, and that's what I think happened.


MR. MILLAR:  You said that you noticed it was a black‑lined copy, obviously because you wanted it redacted.  Did you notice that there were edits, as well?


MR. DODD:  Um...


MR. MILLAR:  By edits, I mean things taken right out of the document without being noted?


MR. DODD:  I did not notice that.


MR. MILLAR:  When you spoke with Accenture to try and get a copy of this document, did you tell them why you needed the document?


MR. DODD:  Yes, because they were also looking for the exact 2003 document, and they said, We don't have it, but here's what we've got.


MR. MILLAR:  But they knew it was to be filed with the Board?


MR. DODD:  Yes.


MR. MILLAR:  And they didn't mention to you that there had been any edits of the document?


MR. DODD:  Let's be clear that they indicated it was used for another purpose.


MR. MILLAR:  Right.


MR. DODD:  And it wasn't the final document.  I think you could tell that by looking at the front page, where there is a black spot on the date of the agreement.


So it was used for another purpose, and it was the most conservative redacting version we had, so I went with that one.


MR. MILLAR:  But they didn't mention to you ‑‑ or I will ask you, did they mention to you that not only was it black‑lined and changed in that regard, but also that portions were taken right out of the document?


MR. DODD:  I don't remember hearing that, if they did.


MR. MILLAR:  Thank you, Mr. Dodd.  Those are my questions.


MS. NOWINA:  Ms. Chaplin.


QUESTIONS FROM THE BOARD:

MS. CHAPLIN:  Thank you.  Just a couple of clarifying questions, Mr. Dodd.


You have explained that you originally attempted to file what had been filed in the 2003 rate case; that's correct?


MR. DODD:  Yes, that's correct.


MS. CHAPLIN:  Did you consider filing the full document, since that was the one that was in your possession?


MR. DODD:  The 2003 rate case was very long, and a lot of people spent a lot of time working on redacting the documents for relevancy and confidentiality.


So I didn't think that that was appropriate at the time, and I also didn't have permission, from either Accenture or CWLP, to do it on that basis.


MS. CHAPLIN:  And you were aware that it was going to be filed confidentially?


MR. DODD:  Yes.


MS. CHAPLIN:  Yet you still had the concerns regarding the commercially sensitive information?  Perhaps you could just explain that a little bit.


MR. DODD:  Commercially sensitive and relevancy to the proceedings.  The document contains stuff not related to EGD.


MS. CHAPLIN:  You've explained that you didn't have the permission of CWLP or of Accenture to file the unredacted version.  Did you make any ‑‑ did you give any consideration to pursuing that course?


MR. DODD:  Due to the time crunch, I didn't make consideration to pursuing that avenue.


MS. CHAPLIN:  Okay.


MR. SOMMERVILLE:  Sorry, I didn't hear that answer.


MR. DODD:  Sorry.  Due to the time considerations and given where we were, I wanted to file something.  I didn't make consideration of that.


MS. CHAPLIN:  Just one final question.  You were explaining, in answer to Ms. Sims, how subsequent to the motion that you provided it immediately to the applicant and you provided, I gather, the Accenture version of the redacted document?


MR. DODD:  No.  We filed -- the one that was filed in 2003, we provided immediately.  We were able to, then, with that motion and Mr. Shepherd's letter and attachment, determine exactly what had been filed in 2003.  And then we made sure that it was filed.


MS. CHAPLIN:  Okay.  Thank you.  Those are my questions.
     MS. NOWINA:  Mr. Sommerville.
     MR. SOMMERVILLE:  Thank you.  Just a couple of clarifying questions, Mr. Dodd.
     When you were making a determination -- you had three versions on your hands.  You had the complete and unredacted version that was in your file.  You had a version from Miller Thomson that you weren't sure whether it was identical to the 2003 filing.  And then you had this electronic version from Accenture.
     You've indicated that your choice was to file the most conservative version, and that is the version that had the most redactions.  Is that how I read "conservative"?
     MR. DODD:  That's correct.
     MR. SOMMERVILLE:  Did you seek guidance in making that determination, from Accenture or from Enbridge Inc. or from Enbridge Gas Distribution?  Did you ask them what would be the most appropriate one of those three to choose?
     MR. DODD:  I spoke with our counsel, but I didn't speak with the others.  We were under a bit of a time crunch.
     MR. SOMMERVILLE:  Okay.  So you spoke with your counsel.  And your counsel indicated, choose the most conservative.  Is that the guidance that you got?  Hold on, before you answer that question, Ms. Sims, I will anticipate your objection and I will withdraw that question.  That would be a privileged communication.
     When you did provide the document to Mr. McGill, did you send it down the wire to Mr. McGill?
     MR. DODD:  I'm sorry, which document?
     MR. SOMMERVILLE:  The one that you did file, the most conservative one, the one you picked from Accenture, when you sent that down to Mr. McGill, did you send that electronically by the way?
     MR. DODD:  I had Ms. Sims send it to the applicant and I'm not sure if it was electronic or ...     

MR. SOMMERVILLE:  Did you communicate, at that time with Mr. McGill or anybody else at EGDI, about the nature of the choices that you were making as far as the document was concerned?
     MR. DODD:  I don't believe I did, sir.
     MR. SOMMERVILLE:  So Mr. McGill received this document electronically or by whatever means, and he wasn't aware that -- it didn't really comply with the interrogatory; is that right?
     MR. DODD:  That is correct.
     MR. SOMMERVILLE:  And at what point did you -- did you ever communicate that to Mr. McGill?  Did you ever say to Mr. McGill, You know, geez, Steve, the one I sent you down was the most -- I was picking between three.  I didn't know which one to send you.  I didn't think I had the 2003, the identical one to the 2003 filing.  But this is the one I picked and this is why I picked it.  Did you ever have that conversation with Mr. McGill?
     MR. DODD:  I don't recall having that conversation.
     MR. SOMMERVILLE:  Did you have that conversation with anyone?
     MR. DODD:  I thought that when you looked at it, it would be obvious that it wasn't the same one as the 2003.  Anybody who remembered it would see that.  So, again, the fault is mine.  I did not have a conversation.
     MR. SOMMERVILLE:  Fine.  Now, I want you to be careful about not communicating any communications that you had with your lawyer.  But a little skirmish broke out early in this case that's been alluded to in Ms. Sims’ examination which had to do with confidentiality undertakings and so on, and the idea that some undertakings were not being observed with respect to this document.
     You were part of those -- you were aware that that was happening?
     MR. DODD:  Yes, I was.
     MR. SOMMERVILLE:  Did the question of the origin or the deficiencies in the document that you had provided, at what point in that discussion did that emerge?  At what point in those discussions did you say, Well, you know, the one I filed was not the 2003 document.  It was, in fact, this document that was the most conservative.  At what point in that, in dealing with that subject matter did that revelation come up?
     MR. DODD:  As soon as I saw EGD was able to send me what Mr. Shepherd had proposed to file and as soon as I saw that, I knew that it was different.  And as soon as that motion was settled, we did file exactly that.
     MR. SOMMERVILLE:  With respect, Mr. Dodd, you knew before you saw that, that the document that was in play, in this case, that had been filed in this case, wasn't the same document as the 2003; right?
     MR. DODD:  I did.  But I didn't know to what extent it was different.
     MR. SOMMERVILLE:  Those are my questions.  Thank you, Mr. Dodd.
     MS. NOWINA:  Thank you.  Those are the Panel's questions.  Can I ask parties who would like to ask questions?
     MR. SHEPHERD:  Madam Chair, I do have some questions.
     MS. NOWINA:  Mr. Shepherd.
     MR. DINGWALL:  I do as well, Madam Chair.
     MR. THOMPSON:  Yes, I have some questions, Madam Chair.
     MS. NOWINA:  Mr. DeVellis.
     MR. DeVELLIS:  I don't anticipate any questions, Madam Chair.
     MS. NOWINA:  Mr. Shepherd, we will start with you.
     CROSS-EXAMINATION BY MR. SHEPHERD:
     MR. SHEPHERD:  Thank you, Madam Chair.  

Mr. Millar and Board Panel have been thorough, so I have less than I would have anticipated thankfully.
     Mr. Dodd, who do you report to?
     MR. DODD:  I report to Al Monaco, senior          vice-president planning and development.  
     MR. SHEPHERD:  Thank you.  You said that in your direct examination, that when you were sent the IR response, you "notified the appropriate people at CWLP".  Who was that that you notified?
     MR. DODD:  I notified other members of the board of CWLP and the other officer at Terasen Inc.
     MR. SHEPHERD:  Okay.  So who are the people you notified?
     MR. DODD:  It would have been Bonnie Dupont and --
     MR. SHEPHERD:  Now, Ms. DuPont works for EI?
     MR. DODD:  That is correct.
     MR. SHEPHERD:  Who else?
     MR. DODD:  Janet Kennedy of Terasen Inc.
     MR. SHEPHERD:  The board is three people, Ms. DuPont, Ms. Kennedy and yourself?
     MR. DODD:  The Board is five people usually and there are two officers.
     MR. SHEPHERD:  But you only notified those other two board members, and who is the officer that you notified?
     MR. DODD:  The officer is Janet Kennedy, and she deals with the Terasen side of the board.
     MR. SHEPHERD:  Wonderful.  You said in response to questions from Ms. Chaplin, that you -- the reason you didn't file the unredacted document is you didn't have the permission of CWLP.
     Now, who at CWLP would give that permission?  

     MR. DODD:  That would be taken at the board level by board consent.
     MR. SHEPHERD:  So presumably in 2003 when you filed -- when that document was filed, there was a board resolution of some sort, allowing for its filing?
     MR. DODD:  No.  There was just discussions and it was told that we were directed to file it, so we tried to comply with the direction in 2003, because we're obeying the Board order.
     MR. SHEPHERD:  I'm trying to figure out who made the decision.  The Board didn't make the decision, then?
     MR. DODD:  Sorry, I don't understand your question.
     MR. SHEPHERD:  Well, you didn't have a Board decision in 2003 to file the 2003 document; right?
     MR. DODD:  We had a direction from the Ontario Energy Board to file it.  So we complied with that direction.
     MR. SHEPHERD:  Then in 2005, you filed a document.  Who made that decision as to what to file?
     MR. DODD:  We discussed it internally and said that - internally, I mean CWLP - and decided to try to file on the same basis as we'd done in 2003 with the same confidentiality.
     MR. SHEPHERD:  Well, okay.  So you say you discussed it internally.  That's you and Ms. DuPont and Ms. Kennedy?
     MR. DODD:  Usually I deal with the Terasen rep and then I just, also, talk briefly with Ms. DuPont.
     MR. SHEPHERD:  So you and Ms. Kennedy decided what to file this year?
     MR. DODD:  I was the one who decided -- who filed what we filed, but I did it in consultation with the Terasen rep, to make sure that they knew about it and, if they had any disagreements, that I would know about it and in that case we would have to have a board meeting.
     MR. SHEPHERD:  When you filed I5, 192, attachment 4, you knew at the time that it wasn't the same as the 2003 document; right?
     MR. DODD:  That is correct.
     MR. SHEPHERD:  But I just heard you say - and maybe I misunderstood you - that CWLP had decided to file the 2003 document; isn't that right?
     MR. DODD:  We wanted to file the same document that we had filed in 2003.

MR. SHEPHERD:  But you knew you weren't doing that?


MR. DODD:  We could not find it.


MR. SHEPHERD:  Well, but you actually had it in your possession, right, because you had it from Miller Thomson; right?


MR. DODD:  But we did not know that that was the actual document that was filed.


MR. SHEPHERD:  Okay.  So you had three versions, as Mr. Sommerville has pointed out.  You had the unredacted document, you had the one from Accenture, and you had this other one that was partly redacted, right, from Miller Thomson?


MR. DODD:  That's correct.


MR. SHEPHERD:  And what did you think the Miller Thomson document was?  Why did you think it had been redacted?


MR. DODD:  It had been redacted for purposes of filing, but I couldn't ascertain how much redaction there was and it was just a stack of documents, and the only thing that appeared to be redacted was the first subset, and all the subsets after I didn't see anything, so I didn't know if that was part of it, or not.


MR. SHEPHERD:  You're aware the company thought that there were a number of copies of this floating around; right?


MR. DODD:  I'm sorry, I don't understand the question.


MR. SHEPHERD:  Enbridge Gas Distribution, on July 8th, wrote the parties that had signed confidentiality undertakings saying some parties may have retained a copy from previous proceedings.


So the company was aware that other people had copies; right?


MR. DODD:  I guess so, yes.


MR. SHEPHERD:  You weren't?


MR. DODD:  I only became aware when I saw your letter to Enbridge Gas Distribution with your attachment.


MR. SHEPHERD:  And so coming back to my original question on this, you thought ‑‑ you weren't sure whether the redaction that came from Miller Thomson was what was actually filed; is that right?


MR. DODD:  That is correct.


MR. SHEPHERD:  So you knew it was a redaction prepared for that purpose.  You just didn't know whether that was the end result that got filed?


MR. DODD:  That is correct.


MR. SHEPHERD:  Now, when you had to decide between the three, Ms. Chaplin asked you questions about why would you redact confidential information in a confidential filing and you indicated that it's because the question was one of relevancy; is that right?


MR. DODD:  I believe that I indicated that I wanted to be consistent with the 2003, if I could, but err on the conservative side, and I knew that there were redactions of information that was not related to Enbridge Gas Distribution in the 2003 filing.


MR. SHEPHERD:  So you thought that the deal to build a new CIS was not relevant in this proceeding?


MR. DODD:  I did not review that section in detail, sir.


MR. SHEPHERD:  So you didn't know that that had been taken out?


MR. DODD:  I first became aware of these things on Thursday.


MR. SHEPHERD:  And you thought that the schedule detailing the payments that CWLP has to make to ABSU, that that wasn't relevant in this proceeding?


MR. DODD:  I believe that that was ‑‑ those payments were a forecast.  There was a forecast in that file which we updated with some 2006 numbers, and I believe there was also a confidential undertaking that outlined those payments also filed in this rate case.


MR. SHEPHERD:  Mr. Dodd, there is a schedule that was hidden in this filing that set out the deal between the parties, with the numbers; right?


MR. DODD:  It was not intentionally hidden.


MR. SHEPHERD:  But I'm asking whether you thought that wasn't relevant in this proceeding.  That schedule 2.04, are you saying that that was not relevant in this proceeding?


MR. DODD:  Relevance, I'm not sure, because I'm not the one making the application.  And I know it's relevant to CWLP's financial position, but I don't feel comfortable making a determination on somebody else's.


MR. SHEPHERD:  Well, okay.  In your three versions that you had at the beginning of July, or early in July, one of them had schedule 2.04 removed and the other two didn't.


So you made a decision that the one with 2.04 removed was the right one to file; right?


MR. DODD:  I made a decision to go with the most conservative.


MR. SHEPHERD:  And you knew that 2.04 had been removed from that; is that correct?


MR. DODD:  I did not review it in such detail that I could specifically say that I knew it had been removed.


MR. SHEPHERD:  Mr. Dodd, this is the single most important part of the agreement, how much you pay for what.  You're telling me you didn't know that those 12 pages had been removed?


MR. DODD:  If it was an attachment, I knew it had been removed, because the document didn't have attachments.


MR. SHEPHERD:  And you didn't know that all of the references to that schedule had been removed from the document?


MR. DODD:  That, I did not know.


MR. SHEPHERD:  You say that this document was last modified July 8th.  The one that was filed as I, 5, 192 was last modified July 8th?


MR. DODD:  That's what I was able to determine.


MS. SIMS:  Just so the record is clear, it's July 8th of 2002.


MR. SHEPHERD:  Understood.  So you're telling me that -- this was signed August 1st; right?


MR. DODD:  That is correct.


MR. SHEPHERD:  So you're telling me that these changes took place between July 8th and August 1st?


MR. DODD:  Changes took place, and obviously the one that was signed was not redacted.


MR. SHEPHERD:  Well, you were asked by Mr. Millar why there were both overt and covert edits in this document, and your answer was that it's because it wasn't the final draft; is that right?


MR. DODD:  That was what I thought, yes.


MR. SHEPHERD:  So you're telling us that in this earlier draft ‑‑ you knew that this was an earlier draft when you filed it; right?


MR. DODD:  I knew that it wasn't the final signed version of the document.


MR. SHEPHERD:  So you're telling us that in this earlier draft, the list of schedules didn't include schedule 2.04 and schedule 4.07; is that right?


MR. DODD:  I don't know if it did.  I think it says ‑‑ it says in that it's omitted as confidential.


MR. SHEPHERD:  Well, no, it doesn't.  If you go to the list of schedules, it's just not in there, is it?


MR. DODD:  I'm sorry, I was looking at paragraph 2.04.


MR. SHEPHERD:  And the 2.04 that was omitted had a reference to the schedule, didn't it?


MR. DODD:  Yes, it does.


MR. SHEPHERD:  And, similarly, the definition of services fees has a reference to the schedule; right?


MS. SIMS:  Perhaps, Mr. Shepherd, you could direct the witness to where that is in the agreement.


MR. SHEPHERD:  It's in the definition section.  It's alphabetical, Ms. Sims.


MS. SIMS:  Thank you.


MR. DODD:  That is correct.


MR. SHEPHERD:  So you say that this document was redacted for another purpose.  What third party was it provided to?


MS. SIMS:  I object on the basis of relevance of that.


MR. SHEPHERD:  I think the company is long past the point where it can object on relevance on things like this.


MS. NOWINA:  Mr. Shepherd, why is it relevant?


MR. SHEPHERD:  Because this is their excuse for filing a document that misled the Board, Madam Chair, and both the Board and the parties are, I think, at liberty to pursue their excuse to the point where they get enough information to note that it's true.
     I'm -- as you can see, I'm a little bit flabbergasted. I don't know what to do here but I'm trying my best to get to the end result.
     MS. NOWINA:  Is it confidential, Ms. Sims?
     MS. SIMS:  It was a disclosure made not by CWLP, but by Accenture at the time that the agreement was signed.  It was their consent.  So it wasn't something that CWLP did.  So I just hesitate to ...     

[The Board confers]
     MS. NOWINA:  Mr. Shepherd, we agree with Ms. Sims.
     MR. SHEPHERD:  That's fine, Madam Chair.
     My last question is, you say that the -- the first time you found out there were unmarked redactions was last Thursday, Mr. Dodd?
     MR. DODD:  That is correct.
     MR. SHEPHERD:  So on August 22nd, in the discussion about this document, on the record, I, in fact, said and I'm quoting to you from page 7 and 8 of the transcript:   

“I should note that many of the things that have been excluded in the current filing” -- that's referring to this document -- "are noted as such with the words ‘omitted as confidential’ sprinkled liberally throughout the document.  However there are a number of cases in which there is no such annotation.  Things have been deleted with no indication that a deletion was made."

I go on to describe how it had obviously been run

through the word processor.  Are you telling the Board that your counsel, who was present, and the company, did not advise you that that fact was the case?
     MR. DODD:  I was not aware of that.
     MR. SHEPHERD:  Thank you, Madam Chair.  I have no further questions.
     MS. NOWINA:  Thank you, Mr. Shepherd.  

Mr. Dingwall.
     CROSS-EXAMINATION BY MR. DINGWALL:
     MR. DINGWALL:  Mr. Dodd, I apologize if you've covered this ground.  The weather made me about five minutes late and I missed part of the opening.  I take it you had some involvement with the 2003 redactions?
     MR. DODD:  That is correct.
     MR. DINGWALL:  Do you know if the criteria of relevance was used in the 2003 redactions?
     MR. DODD:  I believe it would have been at the time.
     MR. DINGWALL:  Okay.  At page 55 of the version that was eventually produced at Exhibit X6.1 -- I don't believe this is confidential.  Notice for CustomerWorks Limited Partnership of any matter to do with this contract was to be given to the address of 500 Consumers Road, North York, Ontario to the attention of Mr. Boyce, who I understand it is the associate general counsel of Enbridge Gas Distribution.
     I take it that Mr. Boyce retains copies of the original documents; is that correct?
     MR. DODD:  I would believe so, but I can't say 100 percent.
     MR. DINGWALL:  Is it Mr. Boyce that provides CustomerWorks with advice with respect to the contract?
     MR. DODD:  No, it is not.
     MR. DINGWALL:  At the time of the signing of the contract, was that Mr. Boyce?
     MS. SIMS:  Again, I hesitate to interrupt, but I am uncertain as to the relevance of this line of enquiry, the advice given at the time the agreement was signed in 2002.
     MR. DINGWALL:  I'm not going to get into the question of what advice may have been given.  I'm just trying to figure out how many places these documents live.
     MS. NOWINA:  That's fair, Ms. Sims.
     MR. DODD:  I'm sorry, can you repeat the question.
     MR. DINGWALL:  Does Mr. Boyce keep record copies of documents, including this agreement, for CustomerWorks?
     MR. DODD:  The official office of CustomerWorks is in Vancouver.  Mr. Boyce, at one time, Enbridge Inc. had and still does maintain operations in Toronto and there may be a section of his area where there are some documents, but he does not provide advice to CWLP and he did not provide advice on this transaction.
     MR. DINGWALL:  Many corporations, in order to manage their finances, accounts, et cetera, have a records address.  That's where original copies of documents live.  What is the records address for CWLP?
     MR. DODD:  It's at the Terasen Gas offices in Vancouver.
     MR. DINGWALL:  And is that the only place where copies of documents live?
     MR. DODD:  No.  Ms. Sims would have copies of documents and there would probably be some in the Enbridge offices in Calgary.
     MR. DINGWALL:  Now, after the 2003 proceeding, did CustomerWorks demand that EGD return all confidential copies of the document filed in that proceeding?
     MR. DODD:  I do not believe so.
     MR. DINGWALL:  So it's conceivable that EGD also retained copies of what was filed in the 2003 proceeding?
     MR. DODD:  When we asked them and we sent them an    e-mail, they could not find it in their records.
     MR. DINGWALL:  Do you have a note from Enbridge Gas Distribution that shows your request to them and their response?
     MR. DODD:  The request was -- I think it was filed as an exhibit today.
     MS. SIMS:  The number is K24.1.
     MR. DODD:  And the response was a verbal response, which was "No, we do not have it."
     MR. DINGWALL:  So in understanding things, the record address for CustomerWorks was in Vancouver.  You had a copy of the original -- or of the actual signed document as well, yet you went to Accenture Business Services to get the document that you eventually produced; is that correct?
     MR. DODD:  I think there is some confusion here.  I have a copy of the original signed document.  I tried to obtain a copy of the 2003 redaction, as filed.  I was unable to obtain a copy and ascertain as to that was the filed copy and Accenture provided me a document that had been redacted for different purposes, and I filed it because it was the most conservatively redacted one.
     MR. DINGWALL:  I'm looking at this document and at page 10 of X6.1, there is a reference to a number of schedules.
     In looking at section 1.07 – in the list of schedules, we go from schedule 2.01(b) all the way to schedule 2.04.
     Turning the page, the next one is not 2.05, but it is 2.08.  The sequence of numbers seems consistently inconsistent after that.
     Regardless of what was filed, Mr. Dodd, in 2003, when a request is made in a proceeding to file a document, it must be complete and must be viewed severally from whatever you might have filed in the past.
     Is there any difference in what you filed in this proceeding versus the actual signed document?
     MR. DODD:  What we filed initially is different and I think people have pointed out the differences.  What we filed a month ago was the original signed document with redactions.
     MR. DINGWALL:  Do any of these redactions include the removal of schedules that are in the actual signed document?
     MS. SIMS:  Sorry, just to clarify.  Do you mean schedules that are from this list at 1.07?
     MR. DINGWALL:  I'm wondering if there are any schedules missing that aren't on that list.  I'm curious about the lack of numeral following in that list.
     MS. SIMS:  Sorry.  So your question is, Are there schedules that just aren't listed there that are in the signed agreement?


MR. DINGWALL:  That's right.


MS. SIMS:  Okay.


MR. DODD:  The one that was filed a month ago, after the motion, the record book index is from the closing record book, sir.  So I'm not aware of any other schedules that are not on that index.


MR. DINGWALL:  Can you give me an indication of which schedules were redacted based on your determination of confidentiality and which ones were redacted based on your determination of relevance?


MS. SIMS:  I'm sorry, redacted from the document filed in 2003, or --

     MR. DINGWALL:  From the document filed in 2003, which is what we're looking at in this case.


MS. SIMS:  And I just would object on the basis of not relevant to the issue of the redactions between the two documents filed.


MR. DINGWALL:  I think, Madam Chair, we have a broader issue which is facing us, which is not just the inconsistency between what was filed in 2003 versus what was filed this year, but whether or not what was filed in 2003 was an appropriate redaction at that time.


MS. NOWINA:  Mr. Dingwall, I'm not sure that I want to go back to 2003.


MR. DINGWALL:  Well, my concerns, Madam Chairman - and I'm throwing this out there with the view to seeking whether or not you believe it's relevant - is wondering if and how we're going to get a complete record of this document in this proceeding.


MS. NOWINA:  Your way of examining that now is to determine what was redacted from the 2003 document?


MR. DINGWALL:  Well, the 2003 document is the most fulsome document that we have before us now, which is X6.1.


MS. NOWINA:  Right.


[The Board confers]


MS. NOWINA:  How we're going to take care of that, Mr. Dingwall, is we're going to get an undertaking that Mr. Dodd file the complete unredacted document as a confidential document in this proceeding.


MR. DINGWALL:  Madam Chair, that is completely more efficient than what I could have done.


Thank you very much, and those are my questions.


MS. NOWINA:  Thank you.  Mr. Thompson.  Oh, I'm sorry we need the undertaking number.


MR. BATTISTA:  That will be undertaking J24.1.


MS. NOWINA:  That will be a confidential undertaking.


MR. BATTISTA:  Yes.  So we will make that J(X)24.1.


UNDERTAKING NO. J(X)24.1:  TO FILE COMPLETE

UNREDACTED VERSION OF X6.1     


MS. NOWINA:  Mr. Thompson.


CROSS‑EXAMINATION BY MR. THOMPSON:

MR. THOMPSON:  Thank you.  Mr. Dodd, I don't think you can see me.  Mr. Cass is in the way.  He's always in my way.


I represent the Industrial Gas Users' Association, and I just want to try and get the facts straight about this document production.


I missed the opening evidence in‑chief.  Are you employed by EI?


MR. DODD:  Yes, I am, sir.


MR. THOMPSON:  Your position with EI is?


MR. DODD:  Director of planning and development.


MR. THOMPSON:  Do you have a customer care background or a finance background?


MR. DODD:  I do not have a customer care background and I have some finance background, yes.


MR. THOMPSON:  And you indicated in a question - I think it was from Mr. Shepherd - to whom you report.  Is Mr. Letwin in the reporting chain in which you're involved?


MR. DODD:  Mr. Letwin is my boss's boss.


MR. THOMPSON:  Boss's boss.  Okay, thanks.  I understood, from some of the questioning that I heard, that you were around when disclosure problems arose in the 0133 case.  Did I understand that correctly?


MR. DODD:  Do you mean the 2003 case?  Sorry, I don't know the numbers.


MR. THOMPSON:  Yes, yes.


MR. DODD:  Yes.


MR. THOMPSON:  And were you then an officer of CWLP?


MR. DODD:  Yes, as I indicated in my examination.


MR. THOMPSON:  All right.  Now, I asked somebody from EGD to put in front of you IGUA's evidence, pre-filed evidence, Exhibit L11.1.  I want to refer you to the Board's ‑‑ excerpt from the Board's decision in that case in the chapter "Disclosure and Confidentiality", which is at tab 2, starting -- it's chapter 7, and it starts at paragraph 870.


MR. SOMMERVILLE:  What was that reference, Mr. Thompson?


MR. THOMPSON:  It's Exhibit L11.1, I believe, IGUA's pre-filed evidence.


MR. SOMMERVILLE:  And the page?


MR. THOMPSON:  Tab 2, paragraph 870.


MR. SOMMERVILLE:  Thank you.


MR. THOMPSON:  Since you're involved in the issues that arose in that case with respect to disclosure, Mr. Dodd, can I take it that at some point you read this section of the decision?


MR. DODD:  It probably would have been a couple of years ago, yes.


MR. THOMPSON:  All right.  Well, I don't want to dwell on it too long, but what the background discloses there is the history of the disclosure problem in that particular case, and I'm paraphrasing, but in paragraph 873 there is a description of a motion in which my client was involved, and then the Board describes the decision that it made on that motion.


Then moving over the next page, paragraph 881, it describes a meeting that the Board stimulated, I guess is the word, to try and address confidentiality issues.


It then goes on to describe, in the next paragraph, the appeal that CWLP and others sought.  Then it goes on to describe, in paragraph 883, the issuance of a summons to Mr. Letwin.


Do you recall all of that?


MR. DODD:  I'm sorry, what paragraph was that?


MR. THOMPSON:  That is in paragraph 883, first sentence.


MR. DODD:  Yes.


MR. THOMPSON:  Okay.  And after that happened, the document -- one of the documents that was ultimately filed was the program agreement.  Do you recall that?


MS. SIMS:  I hesitate to interrupt my friend, but I am just uncertain how this relates to the matters at issue this morning.


MS. NOWINA:  Mr. Thompson?


MR. THOMPSON:  We're talking about the document that was filed in these proceedings, as I understand it.  I thought that's what this proceeding is all about this morning.


I suggest it's highly relevant.  It's the background to what led to the request for production in these proceedings of the contract documents.


I submit it's relevant, Madam Chair.


MS. NOWINA:  Yes.  We will pursue that, Mr. Thompson.


MR. THOMPSON:  Thank you.  So that's the -- would you accept, Mr. Dodd, the background to the production of the program agreement in the 2003 case?


MR. DODD:  Yes.


MR. THOMPSON:  So it's fair to say there was a bit of a dust‑up before it got filed in the 2003 case.  Would you accept that characterization?


MR. DODD:  I think there was various motions and various hearings on it, yes.


MR. THOMPSON:  And so in this case, I understand you to say at some point you received a copy.  Well, did you or CWLP receive a copy of CCC 192, the interrogatory, the actual interrogatory?
     MR. DODD:  That is correct.
     MR. THOMPSON:  And when was that?
     MR. DODD:  It was early to mid June when interrogatories were coming in, I believe.
     MR. THOMPSON:  All right.  The final interrogatory date, I think, was a date towards the end of May.  And this particular interrogatory, I think, was delivered about the end of May, delivered to EGD.  Would you take that subject to check?
     MR. CASS:  Well, Madam Chair, that's not our understanding that what Mr. Thompson said is correct.
     MR. THOMPSON:  I'm sorry, I didn't hear you.
     MR. CASS:  It is not our understanding that what Mr. Thompson said is correct, Madam Chair.
     MR. THOMPSON:  In terms of the dates?  I took them from the procedural order.
     MS. NOWINA:  Are the dates incorrect, Mr. Cass?
     MR. CASS:  Well, perhaps we could check and confirm what the date was.
     MS. SIMS:  Because I also understood it was later.
     MR. THOMPSON:  All right.  Well, tell me when it was delivered to CWLP, please.
     MR. CASS:  I think he said that at least twice, Madam Chair.
     MR. THOMPSON:  Well, is there a precise date?
     MR. DODD:  I would have to check my records to find a precise date.
     MR. THOMPSON:  So your recollection is it is early June, is that --
     MR. DODD:  My recollection was early-to-mid June.
     MR. THOMPSON:  Early-to-mid June.  Well, can I get an undertaking to tell me when you received it.  If Ms. Sims can tell me I'm happy to take the date from her.
     MS. SIMS:  I can't.  Because it came in to Mr. Dodd.
     MS. NOWINA:  Is the timing very important, Mr. Thompson?
     MR. THOMPSON:  Well, the witness was talking about the time crunch.  I was just trying to get the time crunch that he was talking about.
     Anyway, early to mid June.  Let's leave it at that.  Did you read the interrogatory, Mr. Dodd?
     MR. DODD:  Yes.  And I mainly focussed on the sections that related to CWLP.
     MR. THOMPSON:  Well, would you have the EGD people put a copy of it in front of you, please.  This is CCC interrogatory 192.
     Do you have it, sir?
     MR. DODD:  Yes, I do.
     MR. THOMPSON:  Perhaps you would take, subject to check, that in the preamble on pages 1 and most of page 2, what we're trying to describe is what happened in the prior case.
     But if you go to the bottom of page 2 of the question, it reads as follows:  

“In the context of the foregoing, CCC, IGUA and VECC request the production of the following documents and the other information ideally in one document's brief, to be held in confidence, until such time as the Board had ruled on the confidentiality of the material produced.
CCC, IGUA and VECC hope that Enbridge Gas Distribution will facilitate the production of the information requested without objections, either from Enbridge Gas Distribution or any other entities directly or indirectly involved in providing customer-care services to Enbridge Gas Distribution so that the ultimate determination of matters, pertaining to Enbridge Gas Distribution's customer care proposals in these proceedings, can be made without requiring the Board to make production orders against Enbridge Gas Distribution and/or other entities involved in providing customer care to Enbridge Gas Distribution -- customer care services to Enbridge Gas Distribution.
Some of the information requested hereunder was filed in confidence in prior proceedings before the Board.”

Did you read that at the time you got the request?
MR. DODD:  I don't recollect exactly, but I would

expect I probably would have.
     MR. THOMPSON:  Well, did you know, when you got the request, that what we were asking to have produced was to be held in confidence until such time as the Board ruled on the matter?  Did you know that beforehand?  Can you remember?
     MR. DODD:  I know that CWLP wanted confidence determined before producing documents.
     MR. THOMPSON:  Sorry.  So do I understand that when you got the request, there was then some sort of internal discussion, how do we respond to this request?
     MR. DODD:  That is correct.
     MR. THOMPSON:  And that internal discussion involved yourself, did it?
     MR. DODD:  Yes.  I think I went over this earlier with prior testimony.
     MR. THOMPSON:  All right.  Well, I'm just trying to make sure that I understand it.  You mentioned a couple of other individuals, and you mentioned Ms. Sims.  Are those the parties that participated in this discussion?
     MR. DODD:  Yes.
     MR. THOMPSON:  Did that take place in early-to-mid June?
     MR. DODD:  It would have taken place a little later, but, yes, after that period I believe.
     MR. THOMPSON:  So sometime in June?  Can you be any more precise?
     MR. DODD:  It would have been in the latter part of June, I believe.
     MR. THOMPSON:  Can you help us with the precise date?
     MR. DODD:  I would have to check when I sent an e-mail to Ms. Sims.
     MR. THOMPSON:  So you sent an e-mail, to who?  Ms. Sims?
     MR. DODD:  Ms. Sims.
     MR. THOMPSON:  What did you ask in the e-mail?
     MS. SIMS:  Again, I would object on the basis that it may be seeking solicitor/client information.
     MR. THOMPSON:  What date did you send the e-mail?  Is that what you have to check?
     MR. DODD:  I do not know the date.
     MR. THOMPSON:  Could you undertake to tell us when you sent the first e-mail about this?
     MS. SIMS:  And I would object to providing dates with respect to communications from counsel, if that's what the request is.
     MR. THOMPSON:  Well, it's the date that he raised this -- how to respond to this enquiry with the people that he raised it with.  Would not the date on that e-mail help us with that point in time?
     MR. SOMMERVILLE:  There is a document K24.1.
     MS. NOWINA:  Yes.  We are a little uncertain.  Are we talking about something other than this document?
     MR. THOMPSON:  No.  This is an e-mail from Ms. Sims as I read it on July 6th to Enbridge.  I'm talking about when CWLP first raised it internally and with their counsel, which I'm taking is considerably before July 6th.  Do I understand that correctly, Mr. Dodd?
     MR. DODD:  It was prior to July 6th.
     MR. THOMPSON:  Yes.  But it's not a day or so.  It's in June sometime.
     MS. NOWINA:  I believe the witness already said it was in June, did he not, Mr. Thompson?
     MR. THOMPSON:  All right.  I was trying to get the precise date.  Can I get that from somebody, either by way of undertaking -- I will take it from Ms. Sims, if she just gives me the date.
     MS. SIMS:  I understand the enquiry relates to internal CWLP communication and I don't have that date.  If -- is that the undertaking request?
     MR. THOMPSON:  It's the date that the communications commenced.  The witness said he sent an e-mail to you.  I'm asking what's the date on that e-mail.  How is that prejudicial?
     MS. NOWINA:  To get around the question of communication with counsel, did the witness not say he also communicated with other parties at the same time.  Would the date of that communication suffice, Mr. Thompson?
 
MR. THOMPSON:  I don't think so, but is there some other record, Mr. Dodd, that would help you with the date, other than your e‑mail to Ms. Sims?


MR. DODD:  Not that I'm aware of.  Most of these are just quick phone calls with updates.


MR. THOMPSON:  All right.  Well, let's move on.  We will leave it at some point in June.


Could you just describe the discussions, the number of discussions that took place about how to respond to this request?


MR. DODD:  I'm not sure I understand fully the question.  Are you asking me to name the number of meetings, or...

     MR. THOMPSON:  Yes.  Well, I was asking you for the number of discussions.  You sent an e‑mail.  Presumably you got some feedback from the people to whom you sent the e‑mail.


I'm trying to get the facts.  How many times was this written about, talked about, before the actual response was generated?


MS. SIMS:  And I assume that the question relates to internal CWLP discussions and not discussions with counsel?


MR. THOMPSON:  Well, internal CWLP discussion, let's start there.


MR. DODD:  We had, I would say, a couple of phone calls to discuss the matter, and then we had some follow‑up and we talked without counsel.


MR. THOMPSON:  And the participants in the phone calls, were they the same people you mentioned when you were being questioned by others?


MR. DODD:  They were usually just a subset of that.


MR. THOMPSON:  Well, who was in the subset?


MR. DODD:  Well, typically, as I said earlier, I would contact my contact at Terasen and just say, This is what's happening.  Do you have any issues?  Let us know.


MR. THOMPSON:  And so in those discussions, were all the participants therein aware that you had three documents in your possession?


MR. DODD:  No, because I was trying to comply with what I was told and I was trying to go out and get those documents.


Once the decision had been made to file was in 2003, it was left up to me to implement.


MR. THOMPSON:  Sorry, I'm a little confused.  At the time these discussions were going on, I thought you had something in your possession.  You had the original signed document; is that right?


MR. DODD:  I would have had the original signed document in my files.


MR. THOMPSON:  All right.  Did you have any other versions of the agreement in your file at that time?


MR. DODD:  No, I did not.


MR. THOMPSON:  So at some point you got a second document, and that I believe, if I heard correctly, came from Ms. Sims?


MR. DODD:  That is correct.


MR. THOMPSON:  And with that document, were you told that was what was filed in the last case?


MR. DODD:  No.  It was just what was in Miller Thomson's files.  It was not ‑- I couldn't ascertain that it was specifically what was filed, in my mind.


MR. THOMPSON:  Who represented CWLP in the 2003 case?


MR. DODD:  John Sprout, who is now on the ‑- who is now a judge.


MR. THOMPSON:  Of Miller Thomson?


MR. DODD:  Yes.


MR. THOMPSON:  Did you conclude that what Miller Thomson sent you wasn't what had been filed in the last case?


MR. DODD:  I couldn't conclude definitively that it was what was filed.


MR. THOMPSON:  What enquiries did you make?


MR. DODD:  I talked with Ms. Sims.  I asked her if she could find anyone else, and then, again, we sent a letter to EGD asking them if they could provide it.


MR. THOMPSON:  Well, what about the document you obtained from Accenture?  When did that arrive?


MR. DODD:  I believe it would have arrived in early July.


MR. THOMPSON:  All right.  Well, back to the interrogatory.  Do you know when the response to 192 was ‑‑ well, just backing up, CWLP didn't file anything.  What it did was send something to EGD; am I correct?


MR. DODD:  That is correct.


MR. THOMPSON:  And do you know when the text version of the response to 192 was filed by EGD?  When I say "the text", I'm talking about pages 1 to 10 and not the attachments.


MS. SIMS:  I might be able to help the witness with that.


MS. NOWINA:  Certainly.


MS. SIMS:  I understand it was June 27th of 2005.


MR. THOMPSON:  Would you take, Mr. Dodd, subject to check, that that was the same day that a motion -- I believe it's the same day ‑‑ no, maybe it got -- no, it got postponed two days later to June 29th, 2005.  This was to deal with responses to interrogatories.  Would you take that, subject to check, that occurred on June 29th?


MS. SIMS:  Those are the correct dates.


MR. THOMPSON:  Thank you.  My records indicate that we didn't actually get the document that was related to the program agreement until we received a letter dated July 8 from Ms. Persad.


Do you know anything about that, Mr. Dodd?  Can you take that, subject to check?


MR. DODD:  I would have to check that.


MR. THOMPSON:  All right, that's fine.  So that's when, I'm suggesting to you, parties had their first opportunity to ascertain what had been attached to the interrogatory.


Am I correct to suggest to you that what you attached ‑‑ or what you sent to EGD to attach to the interrogatory was a deliberate decision to have that document attached to the response?  It was a considered response; am I fair?


MR. DODD:  As I indicated earlier, I filed the most conservative version that I had.


MR. THOMPSON:  Mr. Dingwall was asking you some questions about who had, to your knowledge, copies of the Accenture agreement.  You have one.  Can you tell me the other people who you believe have a copy?


MR. DODD:  Just to be clear, I have a closing book, but there are some confidential items that I don't have in that book, and I believe that the lawyers would have one.  Accenture would have one.


MR. THOMPSON:  All right.  The lawyers being Miller Thomson, for one?


MR. DODD:  I believe so, yes.


MR. THOMPSON:  You were asked whether, to your knowledge, EGD ‑‑ anyone in EGD has a copy of the program agreement.  I'm not sure what you answered to that.


To your knowledge, does anyone at EGD have a copy of the program agreement?


MR. DODD:  I think I said there is probably one in the law library, or there might be one in the law library at EGD, because they used to do work for Enbridge Inc. in eastern Canada at one time.  


MR. THOMPSON:  Okay.  So that would be Mr. Boyce that would be aware of that; is that your belief?


MR. DODD:  That would be my understanding, yes.


MR. THOMPSON:  And Mr. Boyce is named as a representative in the documents that are within the program agreement.  Can you confirm that?


MR. DODD:  He was named as a person to provide notices to, but I think subsequent to that he is not the person.  And I think there was some discussion about this item at a prior proceeding.


MR. THOMPSON:  All right.  Well, in any event, you believed he had a copy of the document in his law library.  Do I understand that correctly?


MR. DODD:  I do not know for certain, but I would suspect.


MR. THOMPSON:  That's your belief?


MR. DODD:  Yes.


MR. THOMPSON:  All right.  So why didn't you call Mr. Boyce to see what was filed?

     MR. DODD:  We did make enquiries to EGD.  We sent them the e-mail and I also talked to several people, including Mr. Bourke, and Mr. Boyce, to see if anybody had it, but nobody had what was filed in 2003, as I indicated earlier.
     MR. THOMPSON:  Well, I want to be clear.  Are you saying they didn't have a copy of the complete agreement?  Or they didn't have a copy of what was filed in the 2003 hearing -- 2003 case?
     MR. DODD:  They did not have a copy of what was filed in the 2003 case.
     MR. THOMPSON:  Did they have a copy of the complete agreement?
     MR. DODD:  I do not know if they have a copy of the complete agreement.  They may have like I have, where several sections are not -- are omitted because they contain HR's information that's considered sensitive.
     MR. THOMPSON:  Now, the decision of your CWLP group to file -- or your decision I guess to file the most conservative document was made when?
     MR. DODD:  I believe that was made just shortly before we filed that interrogatory response, or provided it to EGD.
     MR. THOMPSON:  Can you be any more precise as to date?
     MR. DODD:  I would have to check the date of the filing.
     MR. THOMPSON:  All right.  Well, I'm intrigued by this e-mail from Ms. Sims of July 6th.
     The document appears to have been sent out on July 7th.  This is -- that's the exhibit you filed this morning.
     MS. SIMS:  Yes.  I just -- I know that the date July 8th is one that you referenced before as the date when the initial filing of the program agreement happened.  But I have now, just pulling up the letter from Ms. Persad, the July 8th letter refers to the fact that the program agreement is not attached.
     MR. THOMPSON:  So you didn't even file it then.  I'm sorry.  Is this letter filed, the letter of July 8th from Ms. Persad to Mr. Zych of the Board?  I thought it was.
     MS. SIMS:  I have an extra copy.
     MR. THOMPSON:  I have it too, but I wonder if it's filed with the Board.  Mr. Shepherd seems to think it is.
     MR. CASS:  Madam Chair, excuse me.  It's written to the Board.  Is Mr. Thompson asking whether it is an exhibit in the case, Madam Chair?
     MR. THOMPSON:  Yes, I am.  Thank you.
     MR. SHEPHERD:  Madam Chair, it is Exhibit K6.3 in this proceeding.
     MS. NOWINA:  Thank you, Mr. Shepherd.
     MR. THOMPSON:  Perhaps you should have a look at that, Mr. Dodd, just so we're on the same page here on the facts.  I apologize for trying to get all of these facts on the record, but they're important.
     Now, Ms. Sims, I understood you to be saying this was not filed?
     MS. SIMS:  From the face of the letter, if you look at part -- I guess on the second page, (ii), there is a reference there to the fact that it's not attached, and that they were going to endeavour to provide copies by Monday or Tuesday of the next week.
     MR. THOMPSON:  All right.  The passage, just for the record, that you're referring to is the statement by Ms. Persad referring to the filing of the same document that had been previously filed, and that no circumstances have since arisen that would change the commercial sensitivity of the agreement.  Then she notes some parties may have retained a copy from previous proceedings however the company will endeavour to provide copies by Monday or Tuesday of next week and apologized for the delay.
     So it's the Monday or Tuesday following this letter that the agreement was delivered.  

Would you take that subject to check, Mr. Dodd?
     MR. MILLAR:  Mr. Thompson, if I could assist.  We do have a copy of the letter here that introduces the document, it is dated July 13th, 2005.
     MR. THOMPSON:  Thank you.  So delivered July 13th, would you take that subject to check, Mr. Dodd.
     MR. DODD:  Yes.
     MR. THOMPSON:  In the exhibit filed this morning, the e-mail goes from Ms. Sims to Miriam Heinz at Enbridge.  Who is Miriam Heinz?
     MR. DODD:  I believe she works in the regulatory department.
     MR. THOMPSON:  Are you telling us there was no -- no e-mail response to this letter, nothing?
     MR. DODD:  I'm not aware of any e-mail response.
     MR. THOMPSON:  Well, you mentioned an oral response, I thought, in your evidence this morning.  Did you?
     MR. DODD:  That is correct.
     MR. THOMPSON:  Who orally responded to this e-mail?
     MR. DODD:  Mr. Bourke.
     MR. THOMPSON:  Mr. Bourke.  Did anybody, to your knowledge, ever think of checking with the Board to see what had been filed?
     MR. DODD:  Not to my knowledge, but I thought EGD would be in the best position to do that.
     MR. THOMPSON:  We heard from Mr. McGill there's negotiations between Accenture and CWLP, EGD, and that Accenture is often the representative as agent of CWLP.  Does Mr. McGill have a copy of this agreement, to your knowledge, a complete copy of the program agreement?
     MR. DODD:  I do not know.
     MR. THOMPSON:  Now, you mentioned a time crunch, as influencing what prompted you to file the most conservative version of what you had discovered.
     What is the time crunch you're describing?
     MR. DODD:  Well, EGD wanted to be able to file it and if they did not file it, they could be subject to a motion to compel them to file it, so I was trying to get it to them as quickly as possible so they could provide the evidence.
     MR. THOMPSON:  Was any consideration given to just filing the complete signed document, having regard to the request that everything was to be held in confidence until the Board ruled?
     MR. DODD:  As I indicated earlier, I didn't think that was an option.
     MR. THOMPSON:  Why did you not think it was an option?
     MR. DODD:  Because I wanted to file what was in 2003, and that's what the parties had agreed to in 2003 and I was trying to replicate that.
     MR. THOMPSON:  When this issue came up at the conclusion of Mr. Shepherd's cross-examination, it's in an unredacted version of the transcript, but I don't believe you would regard this as confidential.  Perhaps you should take a look at it.  It's in transcript volume 22.  That starts at page 137 at line 18 and then goes over to 138 at line 16.
     MS. NOWINA:  What page, was it Mr. Shepherd?  137?
     MR. THOMPSON:  137 of the transcript, starting at line 18 and going over to 138, line 16.  This was the explanation that your counsel put on the record.  Is this regarded as confidential, Ms. Sims?
     MS. SIMS:  It deals with the matters that are being dealt with this morning, which are on the record.
     MR. THOMPSON:  So can I refer to it on this record?
     MS. SIMS:  Yes.
     MR. THOMPSON:  Thank you very much.
     Was this explanation written by you, Mr. Dodd, beforehand?
     MR. DODD:  No, it was not.
     MR. THOMPSON:  Was it written by anyone from CWLP, or is this Ms. Sims communicating what CWLP intended to communicate?

MR. DODD:  I think it says she spoke to me.
     MR. THOMPSON:  All right.  So she got the information specified here from you.

And in this passage, at line 11, you describe ‑‑ or Ms. Sims describes what was done as "this inadvertent error".  Is that really a fair characterization of what happened?


MR. DODD:  We tried to provide the document and were unable to do it in the form that it was previously did, so we filed what we thought was a conservative version.


MR. THOMPSON:  All right.  The problem I have with that explanation, Mr. Dodd, is this ‑‑ and this goes back to the -- I think it is K6.2 of the materials that Mr. Shepherd filed when the motion was required to get the document filed.


His first letter in this document is August 8th, 2003.  This is a letter to Mr. Hoey.  Do you have that in front of you, sir?


MR. DODD:  Yes, I do.


MR. THOMPSON:  And this is when Mr. Shepherd has really unmasked the reality that what was filed is not the document that had been filed in the prior case.  Is that a fair paraphrase of the letter?


MR. DODD:  It says it includes dollar figures.


MR. THOMPSON:  Yes.  He was alerting the company to two things:  One, what was filed in response to the interrogatory wasn't the real thing; and, two, here is the real thing and we propose to provide a copy to intervenors - this is on the second page of his letter - who have signed the current confidentiality agreement.  Please provide us with a list of those who qualify.


This was basically telling EGD and everyone else that what had been filed was not what had been promised to be filed.


Is that a fair reading of the letter?


MR. DODD:  He's saying that, yes, that what was filed was not what was filed in the prior rate case.


MR. THOMPSON:  You got a copy of that letter shortly after it went to Mr. Hoey; did I understand that correctly?


MR. DODD:  Yes, I did.


MR. THOMPSON:  Then the initial response from your lawyer is not, Oh, oh, we made a mistake.  You will see that on August the 15th.  I don't see any mea culpa in your initial response to this.


The initial response was combative.  Don't you dare file that document in confidence.  Isn't that a fair reading of CWLP's initial response?


MR. DODD:  Our initial response was to obey the undertaking.


MR. THOMPSON:  Well, tell me where in this letter you were saying, I'm sorry we didn't file the right document, but if everybody agrees that the real document will be held in confidence, we will produce it.


I don't read anything in that letter to that effect.  Is that what you're suggesting it means?


MR. DODD:  No.  In subsequent letters, we stated that we would file it as is, now that we knew what it was.


MR. THOMPSON:  Right.  And that only came, the shift to a combative or resistive position to mea culpa ‑‑ well, I don't recall any mea culpa in any of the negotiations to get the document filed, but that shift occurred after the initial response.  Would you agree with that?  Your willingness to file it occurred after the initial response; is that fair?


MR. DODD:  No, I don't agree with that.


MR. THOMPSON:  Well, what are the facts on which you rely for that disagreement?  That seems to be a statement that is in clear conflict of your letter, or your counsel's letter, which I assume is written on your instructions.


MR. DODD:  We wanted to make sure the undertakings were obeyed, but as soon as I saw that information, I requested that EGD send it to me so that we could provide the proper document that we had provided in 2003.


And as soon as the matter of the undertakings was finished, we did file that.


MR. THOMPSON:  All right.  So would you agree with me that your initial error was not inadvertent; it was planned?  You planned to file something that was ‑‑ well, it's dated July 31st.  It wasn't an agreement with respect to anything.


MR. DODD:  I tried to file what I thought would provide the information requested, and I hoped that it would lead to someone saying that they had a copy and that we would get this on the record, as we eventually did.


MR. THOMPSON:  Was the document that was filed created before July 31st, 2002, or do you know?


MR. DODD:  According to what I was able to determine, it was created in early July.


MR. THOMPSON:  In terms of document version control, did you have that particular document in CWLP's records anywhere?


MR. DODD:  No, we did not.


MR. THOMPSON:  Let me ask you this, Mr. Dodd.  Assume that the Board concludes that what was done was not inadvertent, as you suggest.  Does CWLP have any suggestions with respect to the appropriate remedy under that assumed scenario?


MR. DODD:  I don't think it would be appropriate.  I mean, I've came here and I've admitted my mistake, and the document did get filed a month before, in advance, but I leave it up to the Board to determine.


MR. THOMPSON:  Thank you.  Those are my questions.


MS. NOWINA:  Thank you, Mr. Thompson.  

Ms. Sims?


MS. SIMS:  I have no questions in re‑examination.


MS. NOWINA:  Thank you.  That concludes this matter for today.  Thank you, Mr. Dodd, for coming on such short notice.


Are there any final matters?


PROCEDURAL MATTERS:


MR. SHEPHERD:  Madam Chair, are you going to be asking us to make submissions in this regard?


MS. NOWINA:  We had not considered it at this point, but we can consider it, Mr. Shepherd.


MR. SHEPHERD:  Well, certainly we have some brief submissions, if the Board is willing to hear them.  Obviously we don't want to take your time if it's not necessary, but we do have some comments to make.  I don't know whether my friends do.


MS. NOWINA:  Anyone else have comments on that?


MR. DINGWALL:  Yes, Madam Chair, very briefly.


MR. THOMPSON:  Any submissions I plan to make, Madam Chair, I will do in the context of the written argument in the case.


MS. NOWINA:  I think that is what I had assumed, but if you just give us a moment, please.


[The Board confers]


MS. NOWINA:  Yes.  That's what we had assumed and that's what we would like to do, take your submissions in written argument.


MR. SHEPHERD:  Thank you.


MS. NOWINA:  The hearing now adjourns until Thursday morning at 9:00 a.m. when, Mr. Cass, we will be proceeding with what panel?


MR. CASS:  CIS contract, Madam Chair.


MS. NOWINA:  CIS contract.


[The Board confers]


MS. NOWINA:  Ms. Sims, one other matter.  Mr. Sommerville just pointed out that of course you would be allowed to make final submissions as well on this topic, if you wish to, at the end of the proceeding.


MS. SIMS:  Thank you, Mr. Sommerville.


MS. NOWINA:  We're now adjourned until 9 o'clock Thursday morning.

--- Whereupon the hearing adjourned at 10:55 a.m.  
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