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NO UNDERTAKINGS ENTERED DURING THIS HEARING

Thursday, October 27, 2005


‑‑‑ Upon commencing at 9:00 a.m.


MS. NOWINA:  Please be seated.


Good morning everyone.  Today is the fortieth day of the hearing of applications EB‑2005‑0001 and EB‑2005‑0437 submitted by Enbridge Gas Distribution.


This morning we will begin the examination of Mr. Johnson, a witness for IGUA, CCC, VECC and Schools Energy Coalition on corporate cost allocations.


Are there any preliminary matters?


PRELIMINARY MATTERS:

MR. O'LEARY:  Madam Chair, I have a couple, pleasant ones, I hope you will accept.  I'm happy to report that the Enbridge team has actually grown by one and announce that Ms. Persad is the proud mother of a bouncing baby boy, and she is actually here as part of her maternity leave, but we couldn't keep her away.


The second item is I'm pleased to announce that there has been a complete settlement in respect of EnTRAC and I have a draft addendum to the settlement agreement, which I would ask for an exhibit number, and then, Madam Chair, for the Panel to review it and perhaps later this morning, later today, to approve it as part of the settlement agreement in this proceeding.


MS. NOWINA:  Thank you, Mr. O'Leary.  Do we have an exhibit number for that?


MR. BATTISTA:  Yes.  That will be Exhibit K40.1, and it will be titled:  Addendum to the 2006 settlement agreement, Exhibit M1, tab 1, schedule 3.

EXHIBIT NO. K40.1:  ADDENDUM TO 2006 SETTLEMENT AGREEMENT, EXHIBIT N1, TAB 1, SCHEDULE 3

MS. NOWINA:  Thank you.  The panel will consider this today and give you a response today.  And congratulations, Ms. Persad.  It's nice to have you here for what will likely be our final day.


MS. PERSAD:  Let's hope.  Thank you.


MR. O'LEARY:  Just a couple of housekeeping matters, Madam Chair.  Either later today or tomorrow, the company proposes to file a short list of corrections to the transcript, most of which are obvious, but I thought I would highlight that and I will be able to give you an update on the status of responses to undertakings a little later today, as well.


MS. NOWINA:  Thank you, Mr. O'Leary.  I was going to ask about that.  Are those all of your preliminary matters, Mr. O'Leary?


MR. O'LEARY:  They are, Madam Chair.


MS. NOWINA:  The Board Panel has one.  The intervenors had asked for an extension to the schedule for written argument.  We will give them a slight extension, not what they're asking for.  Intervenor written argument, we will extend the deadline for that to Monday, November 21st at 4:00 p.m.  As a result of that, we will extend EGDI's reply -- not extending, giving them more time, but just extending it to give them the same amount of time to Monday, December 5th at 4:00 p.m.


MR. THOMPSON:  Thank you, Madam Chair.


MS. NOWINA:  You're welcome.  Mr. DeVellis, I see you're up front.  Will you be doing the examination in‑chief of this witness?


MR. DeVELLIS:  Yes, I will.  Thank you, Madam Chair.


MS. NOWINA:  Would you like to introduce your witness?


MR. O'LEARY:  Madam Chair, just before Mr. DeVellis starts, Enbridge has a brief of materials that we will be using for the cross‑examination of Mr. Johnson.  I thought perhaps you might give that an exhibit number at this time.


MS. NOWINA:  Certainly, Mr. O'Leary.


MR. BATTISTA:  That will be Exhibit K40.2, EGDI materials for cross‑examination of Mr. Johnson.

EXHIBIT NO. K40.2:  EGDI MATERIALS FOR CROSS-EXAMINATION OF MR. JOHNSON

MS. NOWINA:  Go ahead, Mr. DeVellis.


MR. DeVELLIS:  Thank you.  Good morning, Mr. Johnson.


MR. JOHNSON:  Good morning, Mr. DeVellis.


MR. DeVELLIS:  I understand you've been retained to give evidence in this proceeding by ‑‑


MS. NOWINA:  Mr. DeVellis, we haven't sworn Mr. Johnson yet.  We will do that first.


MR. DeVELLIS:  Sorry.


VECC, CCC, SCHOOL ENERGY COALITION, IGUA PANEL 1:

Hugh Warren Johnson; Sworn

EXAMINATION BY MR. DeVELLIS:

MR. DeVELLIS:  Thank you.  Mr. Johnson, I understand you've been retained to give evidence in this proceeding by my client, the Vulnerable Energy Consumers Coalition, as well as the Consumers Council of Canada, Schools Energy Coalition and the Industrial Gas Users Association?


MR. JOHNSON:  That's my understanding, Mr. DeVellis.


MR. DeVELLIS:  I'm going to start by going -- briefly reviewing your professional qualifications as set out in your CV, which is found at appendix 1 to Exhibit L, tab 25, schedule 1.


I understand you graduated with a bachelor of commerce from the University of Calgary in 1970?


MR. JOHNSON:  That's correct.


MR. DeVELLIS:  I understand you're a chartered accountant?


MR. JOHNSON:  Yes, I am.  I qualified as a chartered accountant in 1972 and have been a member of the Institute of Accountants of Alberta since that time.  In 2002, I received the IFA designation, which is a specialty in investigative and forensic accounting.


I originally articled with a firm that merged with Deloitte Haskin & Sells, and then, as I think as everybody knows, Deloitte Haskin & Sells and Touche Ross merged to become Deloitte & Touche.  I was a partner with Deloittes for approximately two years before leaving Deloittes with another partner to form Stephen Johnson chartered accountants.  


Our practice focuses primarily on rate regulation and generally acts for intervenors, although we have assisted regulated entities such as Alliance Pipeline, the Consumers Gas Company as it then was, Vector Pipeline, and I did some work for the Province of New Brunswick wherein I worked fairly closely with some of the Enbridge staff on the Cartier pipeline. 


MR. DeVELLIS:  Have you ever been qualified as an expert witness in regulatory proceedings?


MR. JOHNSON:  I've been qualified as an expert in Alberta, British Columbia, Saskatchewan as it then was before the PURC was disbanded in the mid '80s, this Board, the Quebec Régie, as well as the National Energy Board and the CRTC.


MR. DeVELLIS:  I understand that you were a witness before the Alberta Energy and Utilities Board, specifically dealing with the issue of cost allocation?


MR. JOHNSON:  Yes, with the respect to the ATCO affiliate proceeding, which resulted in decisions 2002-069 and 2003‑040.  The testimony was prepared on behalf of the City of Calgary and related to a number of affiliate issues, including the cost allocation of the corporate or head office.


MR. DeVELLIS:  And I understand also that in addition to giving evidence in regulatory proceedings, you've also acted as a consultant to various clients?


MR. JOHNSON:  That's correct.  And in some of those cases I've dealt with the issue of cost allocation specifically on behalf of CPA and what is now the Association of Petroleum Producers with respect to TransCanada Pipelines and Westcoast Energy.  They're a regulated entity pipeline.  That was in the late '80s, and for TransCanada in early '90s.  And with respect to Westcoast, it was an issue for a number of years, but it sort of came to a head in the mid '90s.


MR. DeVELLIS:  Finally, I understand you've given evidence before the Ontario Energy Board, as well?


MR. JOHNSON:  Yes.  The last time I testified before this Board was in the Union case, 1999‑017, with respect to PBR matters.


MR. DeVELLIS:  Thank you.  Madam Chair, I would request that the Board accept Mr. Johnson as an expert qualified to provide opinion evidence in the area of cost allocation in a regulatory environment.


MS. NOWINA:  Does anyone have any comments on that request?


MR. O'LEARY:  Madam Chair, we don't oppose the qualification of Mr. Johnson to give expert opinion evidence.  Our questions would relate to whether or not he should be specifically qualified in the area of corporate cost allocations.  We accept the fact that he's been involved in rate design and cost allocation issues that are relevant to rate design, but our position is that in the evidence we heard so far, there's been no indication that Mr. Johnson has, at any time, been responsible for the development for corporate cost allocation methodology.


I would assume, and our submission is, that is a prerequisite to being qualified as an expert in that area.


MR. DeVELLIS:  Madam Chair, I think that Mr. O'Leary's comments would go ‑‑ are areas of cross‑examination that he is entitled to explore.  However, I don't think that it's necessary to be involved in developing a cost-allocation methodology in order to be qualified as an expert.  Mr. Johnson has given evidence on his qualifications in testifying on issues of corporate-cost allocation and in my submission, that should be sufficient for the Board to accept Mr. Johnson as an expert in that area.
     MS. NOWINA:  Mr. O'Leary, could you give us -- define in what area you would accept the qualifications of this witness as an expert?
     MR. O'LEARY:  If my friend had indicated that he was to be qualified in the area of -- first of all, he is an accountant, I’ll expect him to give opinion evidence in that regard, and that he has experience and therefore give opinion evidence in regard to matters involving rate design and cost allocations generally, that would be acceptable.
     MS. NOWINA:  Mr. DeVellis, that seems to cover the territory from our point of view.  Are you comfortable with that?
     MR. DeVELLIS:  I am.  Thank you, Madam Chair.
     MS. NOWINA:  All right.  On that basis, then, the Board will accept the qualifications of Mr. Johnson as an expert witness.

MR. DeVELLIS:  Mr. Johnson, I understand that you have provided prefiled evidence in this proceeding found at Exhibit L, tab 25, schedule 1.
     MR. JOHNSON:  That's correct.
     MR. DeVELLIS:  Was this evidence prepared by you?
     MR. JOHNSON:  By me and under my direction, yes, there was some input from my partner.
     MR. DeVELLIS:  Do you adopt your evidence for the purpose of your testimony here today?
     MR. JOHNSON:  I do.
     MR. DeVELLIS:  Do you have any corrections to your evidence?
     MR. JOHNSON:  Yes, there are a few corrections that I would point out, some that I believe you circulated, Mr. DeVellis.  There should have been a letter that circulated that contained a revised page 15 and 16 of my evidence.
     I would point out that on page 15, the first column on table 2 says, “Burden department costs adjusted.”  That really should read "total service costs," Madam Chairman.  Not “burden.”
     MS. NOWINA:  Total service costs, Mr. Johnson?
     MR. JOHNSON:  Yes.
     MR. MILLAR:  Mr. DeVellis, I don't mean to interrupt but perhaps I should check with the panel if they, in fact, have the revised pages in their --
     MS. NOWINA:  We do have the revised but I don't believe that revision is even on the revised copy.
     MR. JOHNSON:  No.  It wasn't.  It wasn't until I was looking at this last night that I realized that.
     MS. NOWINA:  So you only need to give the revisions if there are any to your revised submission.
     MR. JOHNSON:  That's correct, yes.  The other changes that I would point out are on page 3, in question 7.  This was noted in one of the IR responses, but on line 23, the 7.2 should be "7.4 million."
     On page 4, there are some changes to the numbers in answer 8.  These are due to -- and were referred to again in the IR responses, but just for clarity, on line 3, the $14,250,000 should be $14,391,000.  And the amounts in brackets, 8.9 million should be 9.034 million, which then results in the 9.345 million being 9.486 million.
     Then on page 12, approximately halfway down the page, in the answer to question 13, on line 14 the 1.43 million should be 1.46 million.  Again, that was referred to, I believe, in one of the IR responses and results from the update to -- or changes from, in the response to VECC 125. 
     I think those are all of the material changes, Madam Chairman.  There may be the other minor typographical error, which I don't think I would bother wasting the Board's time going through.  Thank you.
     MS. NOWINA:  Thank you.
     MR. DeVELLIS:  Thank you.  

Mr. Johnson have you reviewed the regulated 

cost-allocation methodology and related evidence put forward by EGD for recovery of corporate cost allocations in rates?
     MR. JOHNSON:  I have read their evidence and some of the transcripts, hopefully all of the ones that directly related to the RCAM methodology, yes.
     MR. DeVELLIS:  Can you summarize your view of the RCAM methodology put forward by the company?
     MR. JOHNSON:  Madam Chairman, what I did when I looked at the RCAM methodology, I first started with the Board's three-prong test and tried to determine why the results in the RCAM were so different from the previously-filed report of Deloittes, which I think conveniently was included in Exhibit K9.2 at tab 5.
     Based on the data provided by EGD, it appeared that the increase in the allocation to EGD from EI was based on a change in allocation procedures as opposed to any real change in services.
     It also appeared that rather than starting with what I would describe as a stand-alone approach to the services that EGD needed, which is sometimes referred to as a demand-pull type approach, it appeared that the approach was to start with what services EI was providing Enbridge Inc. to EGD, which some may describe as a top-down approach to the allocation of costs.
     So that there seemed to be, in addition, an issue with respect to the time allocations, particularly the reliability of them and the credibility, if I can use that term, of the historical time estimates to what would be the appropriate allocation of costs to EGD.
     EI is, I think, everyone is well aware, is a growing company that, with changing needs and what the time allocations and what people spend their time on in one year may not necessarily be what they spend their time on in a subsequent year, depending on the various activities that Enbridge Inc. is involved in.
     In addition, it appears -- and this wasn't in my evidence because I wasn't aware of it until reading the transcripts -- but it appears that RCAM is only being used for EGD as opposed to a procedure that is applicable to all of the Enbridge affiliates.  In that regard, I think it's likely that there is going to be some problems in reliability of data that is going to be collected, if it's only one affiliate as opposed to a general procedure.
     The other major concern I had was with the large indivisible portion of the total costs, which, or total service costs I think is the term that is used in the Deloitte study.  
     Approximately half of the primary service direct charges, which as I understand it are already loaded, are essentially considered to be indivisible; in other words, the parties providing the service couldn't specifically identify which affiliates they were providing service to.
     Finally, although I didn't phrase it quite this way in my evidence, it seems to me it is clear from the IRs, responses provided by EGD, that for most of the services, there's really no market test for the costs.  Certainly Deloittes has estimated in some cases what they thought those market costs would be, and in some cases I disagreed with what I thought those market values were.  But there is really no method to test those costs and they certainly haven't been tested in a market context.  

     MR. DeVELLIS:  What is the amount of recovery for corporate-cost allocation you recommend in your evidence?
     MR. JOHNSON:  I recommended the amount be $14,391,000 which I think for all practical purposes is $14.4 million.  I think the math gives you 391, but that's a precision that is probably not really relevant, but ...     

MR. DeVELLIS:  Can you tell us how you arrived at that figure?

MR. JOHNSON:  Yes.  Madam Chairman, basically what I did was I started with the proposition that the existing rates that this Board has approved for Enbridge in 2005 were just and reasonable.  And my understanding was that that included 13-1/2-million dollars of corporate cost allocations as part of the settlement that was undertaken for 2005.


To that, I then essentially said insurance is a pass‑through, so ‑‑ and I recognize that insurance costs are going to be whatever they are and they have probably gone up, so I will take the insurance costs off, take the remaining amount, and it appeared that EI's costs were going up, excluding insurance ‑‑ well, were going up approximately 5 percent, which was a little more than inflation, but -- so I used the 5 percent increase, the costs ‑‑ exclusive of the 13-1/2 exclusive of insurance by 5 percent, and then added the 2006 budget estimate for insurance, and that arrived at the $14.4 million.


I would say that, you know, one of the concerns I had ‑ and I think it comes through in the cross‑examination of the Enbridge and Deloitte panels ‑ is there seemed to be no real explanation or justification for the significant difference between the 2005 and the 2006 numbers, other than we changed our method and we changed our allocation.  And it seemed to me that when you're looking at almost a 50 percent increase in costs, there should be some more specific and detailed justification for those large changes.


MR. DeVELLIS:  Now, I would like to ask you to comment on some of the evidence given by EGD's witnesses in their examination in‑chief as it pertains to your pre-filed evidence.


And I'm going to read specifically from page 38 of volume 9 of the August 25th transcript where Mr. Brown -- and I believe the context is they were commenting on table 2 of your evidence, page 15.  Mr. Brown says:   

"Mr. Johnson feels there should be a correlation between the amount of time spent providing services that are of benefit to all affiliates, including EGD, which is also referred to as indivisible, to the amounts of time spent providing services directly to EGD or directly to other affiliates, excluding EGD.  In fact, time estimates obtained in these three categories for all services generally bear no relationship to one another and stand alone on their own merits."


What is your response to that?


MR. JOHNSON:  Well, I approach the allocation on the basis that the primary objective would be to allocate costs directly, such as we see with regulatory support and tax reporting.


If a department, for example, external communications, was a stand‑alone business, could it survive if it could only identify 6 percent of its costs to -- directly to customers?  And if those were billable, I would suggest that chances are it couldn't do that.  You would expect that if you have a business that is providing service, it can identify who it's providing that service to.


Now, certainly it would probably have some down time, some unexplained time, overhead, et cetera, which would be built into the market.  But one would expect that they could identify more than 6 percent of the service to specific clients.


In that case, it would be a direct correlation, if you did mark up the billable time, between the indivisible or indirect charges and the direct charges.


So that is the one perspective of -- that concerned me specifically with respect to the indivisible costs.


The other you wonder is:  Are the indivisible costs the size they are because of the issue with respect to record keeping or the fact that people were being asked, in a historic sense, to go back and try and justify what they spent their time on and what services they were providing?


So I sort of approached it on the basis, if it was a third party providing these services and they couldn't identify a customer, they would either build some of that into a markup, which would then -- they would be subject to a market value for those services, and they would bill and share the indirect or indivisible costs in the same manner as a ‑‑ as the direct costs.


Certainly if you were dealing with an arm's‑length supplier, you would expect to get a reasonable detailed bill as to what services they had provided in providing those services.  You wouldn't expect to see 50 percent of the bill indicated as, Well, this is your share of our general overhead.  We can't tell you how directly it relates to the services that were provided to you.


MR. DeVELLIS:  The EGD panel made some comments about your view that the indirect costs for investor services function should be rejected.  That's at page 40 of volume 9.  I won't refer specifically to the passage, but can I ask you what your response is to that?


MR. JOHNSON:  Certainly.  The direct charges to EGD for investor services from EI are almost $1 million, $922,000.


Much of the discussion in the transcript seemed to relate to EI costs for things like the EI annual report.  It appeared, to me, that approximately $1 million for EGD's investor services didn't seem unreasonable, if EGD had been ‑‑ was a stand‑alone public utility company with a -- and a publicly-traded company.  By that I mean if it was a separate company issuing public debt and probably having the public float.


Now, there is one ‑‑ the definition that seems to be used here, with respect to stand‑alone, is that of a stand‑alone hypothetical utility with a public float and a public debt.  There are other interpretations of stand‑alone, which would suggest that it's only the entity that you're dealing with, and in this case it would be Enbridge Gas Distribution, as it now exists, without any reference to the costs of its affiliate.  But in this case, I'm prepared to accept that the ‑‑ a stand‑alone -- when I use the term "stand‑alone", I'm generally using it in the sense of what EGD would be if it was a publicly-held utility with a public float, similar to what it was, to some degree, prior to Enbridge acquiring it.


MR. DeVELLIS:  I won't ask you to comment on all of EGD's references to your evidence, but just one last example.


Ms. DuPont commented on your evidence in respect of the board of directors' support costs and directors' fees and expenses.  That's at question 20, page 18 of your evidence.  Ms. DuPont's comments are found at volume 9 of the transcript, page 41.


Can I ask you for your reply to Ms. DuPont's comments?


MR. JOHNSON:  Well, when I looked at the board of directors' expenses, I sort of tried to find, in my own mind, what company would be somewhat comparable to EGD on a stand‑alone basis.  And the one that came to mind was Emera, the holding company which owns Nova Scotia Power.  It's a reasonably -- although it is a holding company, it is a reasonably pure utility.  All their ‑‑ most of their assets are in utilities, and Nova Scotia Power is their principal investment.  


I looked at that and there, from the publicly-available data, it would appear that they're paying -- or their total costs per director is approximately $50,000.


So I sort of used that and tried to determine what the costs were that were included in EGD's filing, and my recommendations were essentially based on the fact that I estimated that there would be six to eight board of directors in a stand‑alone EGI -- or EGD, and EGD would be what I would describe as a widow’s or orphan-type stock.  They wouldn't be the high-growth type stock like EI and the costs that I had provided for board of directors' type costs would be in the ballpark.
     MR. DeVELLIS:  Thank you.  That concludes the examination in-chief.
     MS. NOWINA:  Thank you.  I assume that only Enbridge will be doing cross of this witness.  Is that true?
     MR. THOMPSON:  Yes.
     MS. NOWINA:  Mr. O'Leary.
     MR. O'LEARY:  Thank you, Madam Chair.  Perhaps just to make things a little more convenient for everyone, I thought I would identify the potential exhibits that we will be going to, so we have them at hand.
     First of all, Mr. Johnson, good morning.
     MR. JOHNSON:  Good morning, sir.
     MR. O'LEARY:  Your prefiled I assume you have a copy of that but also your responses to the Enbridge interrogatories.  Do you have those with you?
     MR. JOHNSON:  I do which I believe is Exhibit I, tab 28.
     MR. O'LEARY:  We may also be going to, Madam Chair -- no guarantees on this and you will probably be happy if I don't but Exhibit K9.2, which is the VECC compendium. Rather than fumble through different binders, Mr. DeVellis's materials are quite convenient.  Thirdly, of course, there is the corporate-cost allocation materials that the company has filed under the A6, tab 10 series of documents.
     Madam Chair, you may also want to have on hand volumes 9 and 10 of the transcripts.  Finally, our little book of reference materials, which was marked today as Exhibit 40.2.
     MS. NOWINA:  Thank you, Mr. O'Leary, for pointing all of that.  Maybe you will give us a second to put it all on our desks.     

CROSS-EXAMINATION BY MR. O'LEARY:
     MR. O'LEARY:  Thank you.  Mr. Johnson, before I get into the text of my cross, I wanted to ask you several questions about your last reference to materials that don't appear in your evidence.
     You referred to a company, a holding company in Nova Scotia the name of which I didn't catch.
     MR. JOHNSON:  Emera.
     MR. O'LEARY:  Is there any reason why that material and the specific reference to that company is not in your evidence?
     MR. JOHNSON:  I believe it was in my IR responses, but I could be wrong.
     MR. O'LEARY:  Why don't you think about it over a break and come back and tell us.  But, sir, you have quoted specific numbers and would you agree with me that there is nothing in your evidence that includes specific reference to that company and the board of directors' costs of that company?
     MR. JOHNSON:  In my direct evidence?
     MR. O'LEARY:  Yes.
     MR. JOHNSON:  I believe that's correct.
     MR. O'LEARY:  All right.  Is there any reason why you couldn't have filed that with your direct evidence if you were going to rely on it?
     MR. JOHNSON:  No, there isn't.  What I found, Mr. O'Leary, and I think we were all under time constraints at the time, was that as IRs were coming in, it was difficult to be writing evidence and trying to get the responses as they came in, given the time constraints.
     So, no, certainly with additional time, there would have been more information provided in the evidence, but I think, as I say, your company was having difficulty getting IRs out, and on the other side, we were -- I was having difficulty following those IRs and then trying to also write evidence.
     MR. O'LEARY:  Mr. Johnson, you must be kidding?  You want more time?  We're in the 40th day of this proceeding and on the 40th day, the last day of the oral proceeding, you are stepping forward and referring to materials that could have been filed sometime in the last 40 days.
     MR. JOHNSON:  Well, you asked me why it wasn't in my evidence, Mr. O'Leary, and I'm explaining to you why it is not in my evidence.
     MR. O'LEARY:  All right.
     MR. JOHNSON:  My evidence was filed in, if I'm not mistaken, June 29th.
     MR. O'LEARY:  You understand the process here is that you're to file your evidence and that is supposed to be the evidence upon which then the parties, who are going to cross-examine you, are able to test that evidence.  You don't leave it to the last minute and ambush the counsel that will be cross-examining by producing it on the morning of your examination.
     MS. NOWINA:  Mr. O'Leary, I don't understand the tone.  We got the answer.
     MR. O'LEARY:  Thank you, Madam Chair.
     MR. DeVELLIS:  Madam Chair, I would also refer Mr. O'Leary to the extensive examination in-chief of EGD's witnesses, none of which was provided to counsel for intervenors beforehand.
     MR. O'LEARY:  Madam Chair, you may recall that counsel had taken certain panels to task about the reference to materials not being filed earlier, and if there is any tone, which was not intended with any disrespect, it is simply a reflection of the fact we have heard all of this asked by a number of counsel in respect to EGD panels to this point.  But I will move on.
     Mr. Johnson, perhaps we could turn to your curriculum vitae, first of all.
     MR. JOHNSON:  Sure.
     MR. O'LEARY:  And I know you took us through it briefly.  One of the reasons why I asked or questioned the nature of your qualifications, and in particular in respect to corporate-cost allocations, is that, as I go through your curriculum vitae, if I may -- I'm not trying to quantify it and I didn't, but for example, if I turn to page 3 of your curriculum vitae, would you agree with me that in respect of at least those particular appearances that are identified on that page, that the preponderance of them seem to relate to toll or rate proceedings, or proceedings where your involvement is looking at tax implications?
     MR. JOHNSON:  Well, certainly tax implications are one area that I've dealt with a lot.
     The tolls, yes, I was involved in a lot of toll cases and certainly in the case of Westcoast, the issue of allocation between utility and non-utility and -- which is, at that time, was similar to the corporate-cost allocation concepts, was a factor in those cases, and the same as I mentioned earlier with TransCanada.  Once TransCanada started to diversify some more, the issues of how you allocated either the pipelines' costs to the rest of the affiliates or the corporate costs down to the pipeline regulated entity became issues.
     MR. O'LEARY:  All right.  We'll have a look at some of the cost allocation involvement and your understanding of that in a moment.  But let me just roll back a bit.
     You indicate in your CV and your oral evidence that you have been obviously recognized as a professional chartered accountant.
     Can I ask you to describe the number of -- describe your firm, first of all.  How many partners do you have in your firm?
     MR. JOHNSON:  At the present time there is two of us.
     MR. O'LEARY:  You said that you're most actively engaged in, can I put it in these terms, a consulting capacity?
     MR. JOHNSON:  That would be reasonable, yes.
     MR. O'LEARY:  All right.  In terms of the nature of the clients, I believe it is a response to interrogatory 2 by the company -- you don't need to turn it up, but you were asked the extent to which your firm acts for individual companies.  And the number you gave was about 5 percent.
     Does that remain true today?
     MR. JOHNSON:  Approximately, yes.
     MR. O'LEARY:  All right.  Can you give us an idea of what sort of companies we are talking about here?
     MR. JOHNSON:  Small, private companies for the most part.
     MR. O'LEARY:  Would any of these companies be listed on a major stock exchange?
     MR. JOHNSON:  No, no.
     MR. O'LEARY:  All right.
     MR. JOHNSON:  I think I indicated that -- I indicated that in the responses.
     MR. O'LEARY:  All right.  You said that you had been engaged on several occasions on behalf of a regulated utility.  Is that in the recent past?
     MR. JOHNSON:  Well, depends what you define as “recent,” in the last five years.  At the present time, I'm acting for an entity which has filed for a certificate before the National Energy Board, which I don't think they would consider themselves a regulated entity at this point, but certainly they're an applicant before the National Energy Board.
     MR. O'LEARY:  Is it fair to say that, in terms of the representations as set out in your curriculum vitae, the vast majority are not on behalf of regulated entities?
     MR. JOHNSON:  Yes.  And I think I indicated that this morning as well.
     MR. O'LEARY:  All right.  Is there a reason for that?  Is there perhaps a reputation which exists that Mr. Johnson is someone that ratepayer groups or different advocacy groups would tend to like to have as a witness?
     MR. JOHNSON:  Well, I think what it boils down to is you find that you're either on one side or the other, normally, in a lot of these utility proceedings.  You don't find, for instance, rate‑of‑return witnesses appearing for the company, and then for intervenors.  Normally, you have a group of rate‑of‑return witnesses who appear for companies and the group of rate‑of‑return witnesses who appear for intervenors.


So although the principles stay the same and it generally happens that the regulated entities aren't comfortable having somebody who normally appears for an intervenor appearing for them -- and I must say a lot of the time I'm not comfortable, because although I may agree with certain aspects of what they're applying for, there may be other aspects that I would have difficulty with.


So it's one of those things, that it's very seldom you see people who act on both sides in these type of proceedings.


MR. O'LEARY:  All right.  And the reason why I ask that question, and I'm going to use probably a tired analogy, is that if you were in a court proceeding that involved an injured party, often what the trier of fact, the judge or the jury, would like to know is the extent to which that a particular expert that appears for one of the parties actually does appear only for that type of party.


The reason is is that the trier of fact might feel obliged to review in some greater detail and perhaps be that much more sceptical of their opinion if they tend to only represent one party historically.  Is that something that you would agree is a fair observation?


MR. JOHNSON:  I understand that there are some who take that position.  I remember years ago being woodshedded by a fairly senior lawyer who reminded me of a case that he'd been involved in where a very well-known former regulator had been testifying in an arbitration case in Australia and had some somehow forgotten to mention to the arbitration and the panel and in his evidence a major case that he had ruled on when he had been a regulator.  And I was reminded at that point that, as an expert, I'm expected to be fair and try and present and consider both sides of the issue.


MR. O'LEARY:  All right.  And that would include bringing any experience you have on a matter to bear, as well?


MR. JOHNSON:  Yes.


MR. O'LEARY:  All right.  So let me ask you about that.  Your CV doesn't identify you as being a director on any board of a company.  Are you?


MR. JOHNSON:  I am not.


MR. O'LEARY:  Have you ever served as a director on a public company?


MR. JOHNSON:  No.


MR. O'LEARY:  Have you ever worked for a regulated utility?


MR. JOHNSON:  No.


MR. O'LEARY:  Not ‑‑


MR. JOHNSON:  Not as an employee, no.


MR. O'LEARY:  I was just going to say that.


MR. JOHNSON:  I have been in ‑‑ obviously I have consulted to some, and as far as board of directors, as a Deloitte partner in the previous firm, I did have some fairly significant relationship with the board of directors when I was in public practice with that firm.  But that's 25 years ago now.


MR. O'LEARY:  All right, thank you.  You would agree that the world of corporate governance and the regulatory requirements that are imposed on public companies is a little different today than 25 years ago?


MR. JOHNSON:  It is, yes.


MR. O'LEARY:  Thank you.  In terms of other ‑‑ your other partner, your interrogatory response indicates that he's not on the board of directors of a public company.  Does that remain true today?


MR. JOHNSON:  It remains true today, yes.


MR. O'LEARY:  Has he, to your knowledge, sat on any board of a public company?


MR. JOHNSON:  Not that I am aware of.  That becomes an issue when you're actually getting liability insurance for your professional practice, so ...

     MR. O'LEARY:  Thank you.  In terms of your appearances before this Board, you indicated that you appeared in 1999 in the Union proceeding.  Would you confirm that you have not appeared in any proceeding involving Enbridge?


MR. JOHNSON:  I have not ‑‑


MR. O'LEARY:  Before this Board.


MR. JOHNSON:  No.  I think that's correct.  I filed evidence, I believe, and then there was a settlement back in the early '80s on an Enbridge case, but that's right, I haven't testified.


MR. O'LEARY:  All right.  Is it fair to say that since 1999 you're a resident of Alberta obviously, and your involvement in terms of the Ontario gas industry has been relatively minor, if at all?


MR. JOHNSON:  Well, what's happened in Ontario with respect to the gas industry is something that's relevant to other jurisdictions.  And so it depends how you define "minor", I guess, but keep track of what is happening in Ontario.


MR. O'LEARY:  You read the paper.


MR. JOHNSON:  Read the paper.  I read regulatory decisions and some of the Board's publications.


MR. O'LEARY:  All right.  And one of the reasons why I asked about your knowledge of what's transpired in Ontario is a quote from your pre-filed evidence at page 6, if I could turn you to that.


Just above question 10, to put it in context, you have identified some of the rules that we understand are in place in respect to corporate cost allocations.  Then you state at the bottom that:

"The tests enumerated in decision EBRO-493/494, with respect to the Westcoast undertakings are relevant to some degree today with respect to EGD, in that IPL Energy Inc., as it then was, provided some undertakings when they acquired Consumers Gas Limited as noted in the Board's report of May 27th, 1994."


Is it your understanding, sir, that those undertakings remain in place today?


MR. JOHNSON:  No.


MR. O'LEARY:  All right.  Is there a reason why you made a reference, then, to undertakings that are no longer in existence?


MR. JOHNSON:  My understanding was that -- all I was trying to do was bring 493/494, put it in context, and then say that at one stage those undertakings, which related to Westcoast and Union, were similar to ones that had been in place with Enbridge and IPL, but that's all.


MR. O'LEARY:  All right.  So you weren't suggesting that ‑‑


MR. JOHNSON:  That it's still tied to that?  No.


MR. O'LEARY:  No.  All right.  Mr. Johnson, your CV does reference several ‑‑ and your response to Interrogatory Response No. 3 of the company ‑‑ several of your involvements that involve corporate cost allocations.


We took the liberty of pulling up the two.  The first is the Westcoast Energy RH-595 decision of the National Energy Board, and we have reproduced the relevant portions at tab 1 of our cross‑examination material.


Am I correct ‑‑


MR. JOHNSON:  I think you misspoke yourself.  I think you said RH-595.


MR. O'LEARY:  I said 94.


MR. JOHNSON:  94 is what you should have said, yes, okay.


MR. O'LEARY:  My notes are wrong.  Am I correct in my understanding that you were engaged as a witness on behalf of the Canadian Association of Petroleum Producers?


MR. JOHNSON:  In that proceeding, yes.


MR. O'LEARY:  Yes.  And one of the issues that you addressed, I'm not certain whether there are others, but, in particular, was that of the charge which -- corporate centre fee of about $4.3 million, which the applicant was looking to recover in its tolls?


MR. JOHNSON:  That was one of the issues.  That wasn't ‑‑ the association didn't present evidence on that, per se.


MR. O'LEARY:  If I could turn you to page 27 of that, when you say "the association didn't present evidence", am I to understand ‑‑


MR. JOHNSON:  That's direct evidence.


MR. O'LEARY:  Did they file a paper?


MR. JOHNSON:  I don't think so.  I think it was all cross‑examination.


MR. O'LEARY:  I see.  But the association took a position.  If I just take you to the top of page 27, this is the Board's decision, second sentence:

"In argument CAAP and COFI noted that in the absence of a breakdown of the corporate centre costs by departments and the relative size of allocation basis for other entities, the reasonableness of the cost allocated to the pipeline division cannot be assessed."

     MR. JOHNSON:  Yes.  That was the position they took, yes.
     MR. O'LEARY:  All right.  I'm sorry, I understood you were an expert witness in that proceeding; is that right?
     MR. JOHNSON:  I was.  But as I said, the -- my roles in a lot of those proceedings, Mr. O'Leary and Madam Chairman, are basically, I would testify on certain areas.  And I would assist in the preparation of cross-examination in other areas.
     And I didn't go back and review the transcripts in this full proceeding, but my recollection is that this was an area that CAAP cross-examined on as opposed to filed direct evidence on. 
     MR. O'LEARY:  So from your perspective, and for the benefit of the Board, you did not offer any expert advice of a corporate-cost allocation nature in that proceeding which appeared on the record?
     MR. JOHNSON:  Which appeared on the record, that's correct.
     MR. O'LEARY:  Right.  Ultimately, if I just have you confirm, that the Board, at the -- right under “Views of the Board,” the last paragraph, last line, you will note the Board finds the corporate centre fee of 4.93 million for ’95 is reasonable.
     Do you agree with me the Board did not accept the position taken by CAAP in that proceeding?
     MR. JOHNSON:  They didn't agree with the position of CAAP or COFI in that proceeding, that's correct.
     MR. O'LEARY:  Thank you.  The next --
     MR. JOHNSON:  I would note, Mr. O'Leary, you didn't print page 28, but in page 28, when dealing with the issue of utility and non-utility activities, there was an indication, which I thought was relevant, but obviously you didn't feel so, was that Westcoast was using time sheets for purposes of their allocation.
     MR. O'LEARY:  We may come to the issue of time sheets yet.  But let's move along.
     At tab 2 is a decision of the Alberta Energy Utilities Board dated July 26th, 2002 in respect of the ATCO Group.  I understand you were engaged on behalf of the City of Calgary in that proceeding?
     MR. JOHNSON:  That's correct.
     MR. O'LEARY:  And in this proceeding, I understand you did file evidence?
     MR. JOHNSON:  That's correct.
     MR. O'LEARY:  And indeed, if I could just turn you to page 86 of that decision, the Board sets out in the first paragraph, about halfway through, beginning on the 

right-hands side: 

“Calgary submitted that conceptually it supported the use of a procedure to allocate costs.  That procedure should be based upon a systematic and rational allocation procedure that reflected the costs of providing the service and the relative sizes of the entities.”

     Do you see that, Mr. Johnson?
     MR. JOHNSON:  Yes I see that.
     MR. O'LEARY:  That was the position that Calgary put forward in support of developing cost-allocation methodologies or manuals; correct?
     MR. JOHNSON:  That's correct.
     MR. O'LEARY:  All right.  If we then flip over to the fourth-last page, which is page 91, under the heading "Calgary" in fact it goes further.  The very first paragraph:  

“Calgary supported the use of corporate-cost allocation manuals as suggested in both the evidence of Mr. Johnson and Mr. VanderVeen.  Calgary suggested the use of the manuals would provide clear guidelines as to how costs should be determined and could apply the allocation of costs between entities.”

     So it would appear, sir, that you were supportive at the time of the development of a corporate-cost allocation methodology.  Would it be fair to say that that is something you still support today?
     MR. JOHNSON:  I don't disagree that you need to have proper procedures to -- if you've got this type of corporate structure where you have a holding company or a parent company and subsidiaries, you need to have proper procedure and generally a manual of some type to deal with the allocation of costs.
     MR. O'LEARY:  All right.  So you're not against the concept of the consolidation of services in a corporate centre?
     MR. JOHNSON:  I'm not against the concept.  How it's done, as somebody says, the devil’s in the detail.
     MR. O'LEARY:  Fair enough.  But I just thought I would point out to you a comment that the Board made in its “Board findings,” right at the bottom of that same page, 91:  

“The Board notes ATCO's submission that there were economies of scope and scale achieved by consolidating corporate service functions and that customers and shareholders shared in the benefits achieved.”

     Do you agree that that is something that could occur?
     MR. JOHNSON:  It could occur.  It doesn't seem to have occurred in the case of EI, but -- with the high indivisible costs.  But, yes, it can occur.  And I must say, ATCO’s costs, I thought they were bad until I looked at the relative size of EI's and the allocation to EGD, 

but --
     MR. O'LEARY:  Sir, you would agree with me, to the extent that the corporate-cost centre actually does result in benefits to ratepayers, you would encourage it, would you not?
     MR. JOHNSON:  Oh, certainly.  If there's benefits that can be shown, yes.
     MR. O'LEARY:  If I just flip you over to the next page in the Board's comments at the bottom of the first full paragraph, and ask you whether or not you also share this view.  The Board also notes, the last full sentence Madam Chair:   

“The Board also notes the benefits of consolidating corporate service functions could be eroded or skewed in favour of either customers or shareholders if inappropriate costs were incurred at the corporate level, or the allocation methodology favoured one stakeholder at the expense of another.”

Do you agree that those are concerns that you and the Board should have?
     MR. JOHNSON:  Certainly, you want to have something that is fair to all parties.  The provider of the service should be fairly compensated and the receiver of the service should be paying a fair price, which normally, in a regulated environment, is considered to be cost.
     MR. O'LEARY:  And I'm presuming that you went into the development of your paper and your evidence in this proceeding with that same objectivity?
     MR. JOHNSON:  We were looking at trying to come up with a method that would fairly allocate the costs to the Principle 3 utility subsidiaries of ATCO.
     MR. O'LEARY:  All right.  In that proceeding.  I was talking about in this proceeding.
     MR. JOHNSON:  In this proceeding, I was looking at what seemed to be reasonable for EGD and certainly approaching it from the point of view of, you know, what was EI doing and what was it trying to do, and did the allocation appear fair to both parties.
     MR. O'LEARY:  And I'm presuming that you also used that objectivity in terms of your assessment of the methodology of the corporate cost -- of the RCAM methodology, which is before this Board?
     MR. JOHNSON:  I tried to be objective in reviewing it, yes.
     MR. O'LEARY:  All right.  Thank you.  Finally, in respect to this decision, can you confirm in the end, the Board actually approved the ATCO corporate-cost allocation?
     MR. JOHNSON:  It did, yes.
     MR. O'LEARY:  Thank you.
     Mr. Johnson, turning to the beginning.  Your counsel asked you whether or not you had been retained on behalf of VECC, the Consumers Council, the Schools Energy Coalition and the Industrial Gas Users Association.  And you responded by saying something that didn't sound like you were certain.  Is there some question of who you are representing in this proceeding?
     MR. JOHNSON:  No.  No.  It was -- I believe initially it was the first two and the last one.  And that the School Energy Coalition joined in at some point, but my initial contacts were with basically the Vulnerable Energy Consumers Coalition.
     MR. O'LEARY:  They were the first group to approach you; is that correct?
     MR. JOHNSON:  They were the first group that approached us and said were we available to proceed, and there was an indication that there might be other intervenors, would be involved.  But they were the party that approached us, yes.
     MR. O'LEARY:  So your paper is dated June 29th, 2005.  Can I ask you when was the first date that someone from VECC approached you about participating as a witness in this proceeding?
     MR. JOHNSON:  It would have been sometime in May.  If you give me a minute, I might be able to find it.
     The letter, the formal letter ‑‑ and I think the discussions took place sort of a week before that.  The formal letter was dated May 13th, 2005 from the Public Interest Advocacy Centre on behalf of the VECC.


MR. O'LEARY:  Sorry, on behalf of who?


MR. JOHNSON:  VECC.


MR. O'LEARY:  Oh, thank you.  We refer to that as VECC.


MR. JOHNSON:  Okay, fine.  


MR. O'LEARY:  So you had discussions prior to May 13th, 2005.  Can you tell me who you had discussions with?


MR. JOHNSON:  I believe we had a phone call initially with Dr. Roger Higgin.


MR. O'LEARY:  And you will understand that Mr. Higgin is not a lawyer; correct?


MR. JOHNSON:  That's correct.


MR. O'LEARY:  Can you tell me about that discussion?  What did Mr. Higgin say he was calling you about?


MR. JOHNSON:  Basically, at that time, he said, We might have an issue that we want to retain you for.  Do you have a conflict, and o you have a time constraint?


MR. O'LEARY:  All right.


MR. JOHNSON:  And he said I would get back to you.  I've got to talk to some other people, and we'll get back to you.


MR. O'LEARY:  All right.  Did he tell you what the issue was?


MR. JOHNSON:  He mentioned it was corporate cost allocation, and he was aware ‑‑ my partner had testified on ‑‑ or prepared evidence and testified on corporate cost allocation matters with respect to Centra Gas and Manitoba Hydro, so Dr. Higgin or one of his associates had been involved in that proceeding, as well.  So that was the -- one of the reasons why he indicated he had contacted us.


MR. O'LEARY:  All right.  So his intent really was to retain your partner, Mr. Stephens, or was it to retain you?


MR. JOHNSON:  It was actually to retain the firm and my current partner -- my original partner was Stephens.  My current partner is a gentleman by the name of Matwichuk.  Mr. Stephens retired.  He and I were the ones that started the firm.


MR. O'LEARY:  You indicated obviously you didn't have any sort of a conflict.  Did Mr. Higgin suggest to you what the nature of the concern was to him and his group?


MR. JOHNSON:  He indicated that the -- if I recall, it was that the ‑‑ there had been a settlement in 2005.  The amount had been "agreed to" with respect to corporate cost allocation, and the new methodology seemed to provide a significantly higher amount.


MR. O'LEARY:  All right.  And did he say anything about the importance to his group of the 2005 settlement?


MR. JOHNSON:  At that time, no.


MR. O'LEARY:  All right.  And did he make any comments about the RCAM methodology?


MR. JOHNSON:  No, not at that point.


MR. O'LEARY:  Obviously you hadn't seen anything at this point?


MR. JOHNSON:  I hadn't seen anything, no.


MR. O'LEARY:  Did you hold out any thoughts as to what you might be able to say or do to assist his group?


MR. JOHNSON:  At that stage, no, no.  We agreed we would look at the material, if they decided to retain us, and go from there.


MR. O'LEARY:  Did you in fact receive and look at the material before you entered into the formal retainer letter of May 13th, 2005?


MR. JOHNSON:  I don't think we received ‑‑ let's see.  We may or may not have received the information at the time we got the retainer letter.


MR. O'LEARY:  Well, the reason why I ask is because I'm presuming in the letter there is something that sets out your fees.


MR. JOHNSON:  There was a cap.  That was about all.


MR. O'LEARY:  But you gave some sort of a range or estimate of your fees, would you not have?


MR. JOHNSON:  I don't think we did.


MR. O'LEARY:  All right.  Are you prone to giving people quotes without knowing the extent of the work that you're going to be doing?


MR. JOHNSON:  Well, no.  We didn't give a quote.  We generally work on the basis of -- on time, and there was an indication ‑‑ at the time we talked, there was no dollar values discussed.  I believe the retainer letter had a cap on what the client's expectation was, the maximum.


MR. O'LEARY:  I'm trying to get a sense of what you had in your possession and what you knew about the company's filings in this case before you signed the retainer agreement.


MR. JOHNSON:  We didn't sign a retainer agreement.  They sent us a letter saying we were retained.


MR. O'LEARY:  So it was confirming your retainer.


MR. JOHNSON:  Confirming the retainer, and we did not ‑‑ had not, as I recall, seen anything or had reviewed anything in any material degree at the time we agreed to undertake the engagement.


MR. O'LEARY:  All right.  Did Mr. Higgin send you a summary?


MR. JOHNSON:  Prior to that?


MR. O'LEARY:  Yes.


MR. JOHNSON:  No.  


MR. O'LEARY:  Did you have any further discussions with him other than the actual telephone call?


MR. JOHNSON:  After ‑‑ before we got the formal retainer letter and after some meeting that had been held, we did have a ‑‑ he phoned and said it was a go and he would be sending us the company's filing.  And we had some discussion as to the size of it, and whether he could do it by e‑mail or whether he was going to have to send a CD with the filing.


MS. NOWINA:  Mr. O'Leary, I'm having a hard time understanding how this is helpful to the Board.


MR. O'LEARY:  Madam Chair, I don't want to take up time unnecessarily, but ultimately it is leading to ultimately what were the specifics of Mr. Johnson's retainer and what he was provided with, what he was asked to do and what he was asked not to do, and the extent and the involvement of the clients in terms of the development of this gentleman's evidence.


MS. NOWINA:  All right.


MR. O'LEARY:  In the letter confirming your retainer, Mr. Johnson, is there anything in there that sets out what you're being asked to do specifically?


MR. JOHNSON:  Yes.  I was to review the information, the pre-filed information of EGD, their internal, as well as the Deloitte consulting report.  And the ‑‑ the ‑‑ I think the discussion was basically that we would be looking at Exhibit A6, tab 10 as the primary focus.


MR. O'LEARY:  All right.  Did VECC indicate to you what was the work product they were looking for from you?


MR. JOHNSON:  They were hoping that we would be able to provide evidence.


MR. O'LEARY:  All right.  And did they indicate what it was they were looking for you to do, other than simply provide evidence?


MR. JOHNSON:  Well, there's certainly information requests before the evidence.


MR. O'LEARY:  Perhaps you could read to us exactly what it is you have been asked to do in terms of function.


MR. DeVELLIS:  Madam Chair, if Mr. O'Leary is going to ask further about the contents of the retainer letter, I believe there's issues of solicitor-client privilege.


MR. O'LEARY:  Could you identify who the letter is from?


MR. JOHNSON:  It's from Mr. Janigan.


MR. O'LEARY:  I see.  Is the letter something over which you are claiming solicitor-and-client privilege?


MR. JOHNSON:  I understand my clients have some concerns in that regard.  I don't -- subject to counsel, I don't have any problems saying that what we were asked to do is provide advice ‑‑ provide IRs; provide advice as requested to VECC, CCC and IGUA during the pre-hearing phase of the proceeding; provide expert testimony on the report, on the oral hearing, on EGD's rate application; and assist to the extent necessary on argument.


MR. O'LEARY:  All right.  It doesn't speak to the results that VECC was expecting of you, in respect of your retainer, does it?


MR. JOHNSON:  No, no.  I wouldn't enter into a retainer that asked me to, unless I had done a lot of work to specify what the results would be.


MR. O'LEARY:  All right.  Subsequent to ‑‑ but you did know when you accepted this retainer that, as Mr. Higgin had expressed to you, concern about the change, the increase in the corporate cost allocations in terms of quantum relative to the 2005 settled amount; correct?


MR. JOHNSON:  Yes.  Yes.


MR. O'LEARY:  So you understood that the object of your retainer was to question and suggest or recommend to the Board a lower amount than the company was seeking?


MR. JOHNSON:  The object of my retainer was to review the RCAM and determine whether I thought it was reasonable or whether some other amount would be appropriate.  I'm sure if I had come to the conclusion that it was the appropriate amount, I wouldn't be here today.
     MR. O'LEARY:  All right.  Were you asked to offer alternatives to the RCAM methodology?
     MR. JOHNSON:  Not specifically, no.
     MR. O'LEARY:  That wasn't part of your retainer?
     MR. JOHNSON:  No.
     MR. O'LEARY:  And you weren't asked to provide recommendations for improvements in the RCAM methodology either, were you?  
     MR. JOHNSON:  Not explicitly, no.
     MR. O'LEARY:  In terms of the materials that were provided to you, I presume that is all of the record in terms of the company's filings in regard to corporate-cost allocations and you reviewed all of that?
     MR. JOHNSON:  Well, no.  We got, as indicated, I got the application originally; a number of the IRs.  I can't say that we got them all.  Hopefully we got all of the relevant ones.
     I subsequently, having looked at the information that was filed, requested a copy from Dr. Higgin of the 2004 Deloitte report, which I didn't have and which hadn't originally been sent to me.
     MR. O'LEARY:  Did you receive that before you filed your paper?
     MR. JOHNSON:  Yes.
     MR. O'LEARY:  And at any time prior to you filing your paper, were you advised by anyone at VECC or any of the other clients that you're appearing on behalf of -- of the position that they were taking in this proceeding?
     MR. JOHNSON:  I understood that they were questioning the validity of the $21.3 million allocation.
     MR. O'LEARY:  Anything further?
     MR. JOHNSON:  How they were going to do it and what their specific arguments would be, no.
     MR. O'LEARY:  Let me ask you about Mr. Higgin, first of all.  Did you have any discussions with him about what he saw as the position that VECC should be taking prior to you filing your paper?
     MR. JOHNSON:  I understood that they had problems with the quantum of the amount.
     MR. O'LEARY:  All right.
     MR. JOHNSON:  What the amount was that they thought was appropriate, he didn't say.  I didn't ask.
     MR. O'LEARY:  Did he talk about the relevance of the 2005 settled amount?
     MR. JOHNSON:  Only to the extent that that was the settled amount and, as I understood it, it had been -- it was one of those amounts, unlike some settlements where it is a total black box, that was the specific number that had been agreed to by parties from a comparison point of view.  But other than that, I don't think there was any specific discussion beyond that.
     MR. O'LEARY:  All right.  The reason why I ask is because Mr. Thompson, in his cross-examination of company witnesses, put it to the company's witnesses that the starting point for the 2006 number should be the agreed settled amount in 2005 of $13.5 million.
     Now, prior to you filing the paper, did you or were you ever advised that that was the position that your clients were going to be taking?
     MR. JOHNSON:  No.  But I don't find that unusual.  I would normally, in most of these rate proceedings, you start with the prior year's numbers and compare them, the current year to the prior year.  So that is not a position that is unexpected, but that wasn't discussed.
     MR. O'LEARY:  Prior to filing your paper, sir, did you review the wording of the settlement agreement for the 2005 rate proceeding?
     MR. JOHNSON:  I looked at the decision and I think if memory serves me right, the settlement agreement was attached to the Board's decision.
     So I would have been aware of it.  I couldn't tell you the specifics of the wording.
     MR. O'LEARY:  All right.  Sir, if I could turn you to your response to interrogatory number 1 from the company.  You state that:

“The primary assumption, in addition to those explicitly discussed in evidence, is that existing rates were just and reasonable.”

     It's your use of the word "primary assumption," sir.  Am I correct when you say primary assumption and rates being just and reasonable, you're referring to the 13.5 million?
     MR. JOHNSON:  In part, yes.  As it is relevant to, I guess, my evidence in this proceeding, the -- but in general, that the rates approved by this Board would be just and reasonable.  And they had, in approving the settlement, found that the settlement provided rates were just and reasonable.
     MR. O'LEARY:  All right.  But it's the use of the word "primary assumption."  That, to me, means it is fundamental to ultimately your entire evidence, is it not?
     MR. JOHNSON:  Well, as you're aware, the approach I took was a macro approach.  And I guess from the point of view of that approach, the primary assumption that the amount included in 2005 was just and reasonable, and was very important.
     MR. O'LEARY:  You understand that one of the issues in this proceeding is whether or not -- at least one of the issues raised by the intervenors is whether or not that 13.5 million is the starting point.  My question to you is simply this:  Should the Board determine that 13.5 million agreed upon was not binding on the company and was not representative of all the corporate costs that were incurred in 2005, would you agree with me that your entire evidence, then, is of little or no value?
     MR. JOHNSON:  You had two or three parts to that question, Mr. O'Leary.  But the -- or two or three assumptions.
     MR. O'LEARY:  One assumption and one result.  If I could repeat it, I would be happy to.
     MR. JOHNSON:  Sure.
     MR. O'LEARY:  The question is:  Should this Board determine that the 13.5 million, which was agreed upon in 2005, if not the starting point, which is the point you used as your primary assumption, would you agree with me that the results of your evidence, your figure of $14.3 million is of little or no value.
     MR. JOHNSON:  The $14.3 million would not be of primary value.  As you're aware, the detailed analysis I did come up with the number that was lower than the $14.3 million.
     So I thought I was being quite generous in using the $14.3 million.  And I think -- I wouldn't be surprised if some of my clients argue that 14.3 is too high.
     MR. O'LEARY:  Mr. Johnson, the preparation of your paper, how much time did you spend?
     MR. JOHNSON:  Well, I'm trying to think when they -- probably somewhere in the neighbourhood of two to three weeks.
     MR. O'LEARY:  Did you keep time dockets?
     MR. JOHNSON:  I do.  I haven't summarized them at this stage.
     MR. O'LEARY:  What do you mean you haven't summarized them?  Is there a written docket that says what you did?
     MR. JOHNSON:  There's -- I keep track of my time in a Daytimer and then prepare time sheets.  But depending on the client, how specific and when I do those varies, and I haven't sat down with this file and put together that summary yet.
     MR. O'LEARY:  All right.  Do you recall whether or not the amount of time you're talking about now is consistent with the estimates you gave to the client at the beginning of the project?
     MR. JOHNSON:  As I said to you earlier, I didn't give the client an estimate.  They provided a cap, but I didn't give them an estimate.
     MR. O'LEARY:  Mr. Johnson, I'm wondering if since you're not able to do it now, you could give us an undertaking to advise of the total number of hours that you spent in preparation of your prefiled evidence.
     MS. NOWINA:  Can you tell me the relevance of that, Mr. O'Leary?
     MR. O'LEARY:  Well, obviously it goes to the issue of costs, but in terms of the materials that are before the Board and which are the subject of the record, we would like to look at the number of hours spent to determine whether or not a reasonable examination of the record and creation of an expert's report can possibly be prepared.  
     [The Board confers]
     MR. DeVELLIS:  Madam Chair, if I may.
  
MS. NOWINA:  Yes, Mr. DeVellis.


MR. DeVELLIS:  I think this line of enquiry will get us into -- if we had proceeded along these lines with all of the witnesses so far, it would have added to the already voluminous record of this proceeding.  I'm not sure what -- as Madam Chair expressed, that Mr. O'Leary's request is relevant.


MR. O'LEARY:  Well perhaps we would just ask if it would make it easier for a photocopy of Mr. Johnson's Daytimer.  Presumably that would have all of the numbers and entries right there in it.


MS. NOWINA:  Mr. O'Leary, potentially it is not relevant to costs, because there is a cap on the agreement.  So we don't know if it is relevant to costs, certainly, nor how material those costs are that we're talking about here.


Secondly, in terms of relevance regarding the amount of time that should be spent on the quality of the report, I think you would probably agree with me that that depends on the quality of the person.  Someone can spend a great deal of time on something and not produce quality.  On the contrary, a very experienced person could spend less time and produce quality.  


We don't find it relevant.


MR. O'LEARY:  Thank you, Madam Chair.


If I could turn you now, Mr. Johnson, to question 5 in your pre-filed evidence, and you indicate in that ‑ this is back to the 13.5 million - that Deloitte found the 13.5 million, which was the subject of the settlement agreement, appropriate in their April 7th, 2004 study for the 2005 test year; right?


MR. JOHNSON:  Yes.


MR. O'LEARY:  All right.


MR. JOHNSON:  Those are the words I used.


MR. O'LEARY:  All right.  And if I could ask you then to ‑‑ if I was to ask you about the purpose of Deloitte and the preparation of that report, which was April 2004, could you remind me as to what you understood that report was prepared for and why?


MR. JOHNSON:  Well, my understanding is that report was prepared as a result of the directions from this Board in the prior proceeding and was a function of concerns expressed and a desire, amongst the stakeholders - I believe some of the intervenors were involved - in having a review of Enbridge's or EI's costs, the cost allocation procedure and the amount that was included in EGD's rates.


MR. O'LEARY:  All right.  So you understood that Deloittes was asked to review the allocation methodology that was proposed at the time; right?


MR. JOHNSON:  That's correct.  And, actually, I did get ‑‑ I had received an RFP from the company, I guess probably about the same time Deloittes did, indicating what Enbridge was looking for back in December of 2003.


MR. O'LEARY:  All right.  But at a high level, you understood they were reviewing a methodology.  It doesn't shock you that they come back with recommendations; correct?


MR. JOHNSON:  No.  It didn't shock me, no.  I would expect that they would.


MR. O'LEARY:  All right.


MR. JOHNSON:  It did shock me a little bit that -- some of the concerns they expressed, but that's it.


MR. O'LEARY:  All right.  But at a high level, the purpose of their review was to the extent that Deloittes felt there was room for improvement, to indicate that in the report that they prepared; fair enough?


MR. JOHNSON:  Fair enough.  And they also indicated that all they could support was 13.5 million.


MR. O'LEARY:  We're going to come to that in a second, but let's look quickly at just a couple of features of their recommendations.


At section 6.3.3.1, Madam Chair, this is, if you go to the VECC compendium, tab 5, a copy of the Deloitte report of April 2004.


MR. SOMMERVILLE:  The paragraph citation, Mr. O'Leary?


MR. O'LEARY:  6.3.3.1, on page 45.


You will see that it indicates that Deloitte found that a key feature of the EI methodology, very last paragraph, is:

"The focus on cost centres, departments that provide services opposed to the services themselves.  In some cases the cost centre may contribute to the provision of more than one service."


It gives several examples.

"In other cases, the provision of a service may require more than one cost centre."


Do you interpret that, sir, as being a criticism of the existing methodology at the time?


MR. JOHNSON:  It could be interpreted that way.  It isn't necessarily that, but that ‑‑ the reason I say is that it could be, but I would expect that certain departments would potentially provide more than one service in the company, the size of EI.


MR. O'LEARY:  I'm glad you agree with that, because Deloitte's opinion just further down on page 46, 6.3.3.3, first paragraph last sentence, it states:   

"What it does mean is that it is more difficult to demonstrate that the OEB requirements have been met for each element of the three‑prong test."


Would you agree with me what Deloitte is saying to the company is that your methodology may not be as rigorous as you would like from the perspective of proving all of your corporate costs to the Ontario Energy Board?  Isn't that a fair interpretation?


MR. JOHNSON:  They were certainly saying that the method that EI used made it more difficult to demonstrate the costs that were being charged to EGD, yes.


MR. O'LEARY:  And if it's more difficult to demonstrate, you -- as a professional and an objective one, you would not recommend that a party go forward to the Board and recommend numbers that they couldn't justify; right?


MR. JOHNSON:  No, I wouldn't recommend numbers that I couldn't justify, and I guess I was somewhat surprised at the magnitude of the difference in the numbers that Deloittes could justify.


MR. O'LEARY:  All right.  But at the end of the day, just to move matters along, you understood Deloittes ‑‑ I can take you to a number of other examples, and I won't if you can accept this characterization.  At the end of the day, Deloittes determined that there were several areas of the existing methodology which, in its view, weren't satisfactory from the standpoint of allowing the company to justify, from a regulatory perspective, all of the corporate costs that it was putting forward in the 2005 ‑‑ putting forward in that case; correct?


MR. JOHNSON:  They certainly found that they couldn't ‑‑ they couldn't recommend the inclusion of any higher amount than they came up with.


MR. O'LEARY:  Not just recommend, but that on the basis of the methodology at that point, given their concerns about the methodology, that the company could not justify for regulatory purposes something higher than 13.5 million; correct?


MR. JOHNSON:  Well, they felt they couldn't justify and the company couldn't justify.


MR. O'LEARY:  All right.  Based upon the methodology that was used?


MR. JOHNSON:  Well, based upon their review.


MR. O'LEARY:  Of the methodology?


MR. JOHNSON:  Well, it appears that they went beyond strictly the methodology.  They went into some of the details behind that, the methodology, to determine the appropriateness of the amounts.


MR. O'LEARY:  Sir, if I could turn you to ‑‑


MS. NOWINA:  Mr. O'Leary, I don't want to interrupt your flow, so whenever is convenient for you, whenever it makes sense, if we could plan for a break, we would appreciate that.


MR. O'LEARY:  I probably will be several more minutes with this line of questioning.  I was going to recommend to put the clock over there some day.


MS. NOWINA:  That's a good process improvement, Mr. O'Leary.  We will look at that.


MR. O'LEARY:  Mr. Johnson, if you could turn to page 58 of the Deloitte study?


MR. JOHNSON:  We're still talking about the 2004 one?


MR. O'LEARY:  Correct.  Last paragraph on 58 states:   

“In completing our analysis and recommendations, we took what we understood to be the perspective of the OEB and its requirements for a utility to support its corporate cost allocations.”

Stop there.  You understand, Mr. Johnson, that what they're doing is, they're, in a sense, reviewing this as if it was the regulator and trying to determine whether or not the existing methodology was rigorous enough to satisfy regulators.  Do you understand that is the perspective they're bringing?
     MR. JOHNSON:  Yes, which I would expect.  That's normally what you do when you're providing a report for a regulated entity or before a board, is you're making recommendations as to how you would see the Board approach something.
     MR. O'LEARY:  All right.  Thank you.  Then it goes on:

“Given the perspective of EI (see discussion above under corporate-cost allocation methodology) and how this has been reflected in its approach to the corporate-cost allocations, the company did not always have adequate support in accordance with the standards that we felt the OEB would apply.
“As a result, there may be costs excluded from our recommendations that would have been acceptable to the OEB, had EI taken a different approach to its corporate-cost allocations and had the time to prepare support in accordance with our understanding of the OEB's requirements.”

Do I need to characterize that or do you understand that to mean that Deloittes is saying 13.5 million may and does not include all of the costs, because there was inadequate support for it as they found.
     MR. JOHNSON:  Well, certainly they knew that it didn't include all of the costs because my understanding was that   there was some $20 million that was being charged to EGD.  So obviously the 13.5 didn't include all of the costs that were being charged.
     MR. O'LEARY:  Precisely.  Then they go on to say that: 

“Had these things been produced,” the very next sentence, “it could have produced a higher level of support costs.”

So does it surprise you, sir, that after the company reads this report, it would want to go back and reflect upon the methodology that it used and seek further input from an expert to produce a more rigorous methodology that would satisfy the OEB requirements?  Does that shock you?
     MR. JOHNSON:  No.  No.  I would expect that they would come forward with a better justification for the amounts.  That's -- you know, especially when it would appear that Enbridge Inc. has a fair number of these costs that they're trying to recover.  And I guess I'm a little bit cynical.  I would say it almost seems like every dollar that Enbridge Inc. can allocate to an affiliate, such as EGD, that's one more dollar on the bottom line of Enbridge Inc. 

But, no, it doesn't surprise me.
     MR. O'LEARY:  You used the word “cynical”.  I thought you were here as an objective witness, sir.
     MR. JOHNSON:  I am, but I tend to be -- as an auditor and as a accountant that spends my time doing investigative approaches, I tend to be a little more sceptical about these things than others might be.
     MR. O'LEARY:  All right.  I'm going to put to you the wording that is included in the 2005 settlement agreement in respect of corporate-cost allocation specifically.  This is in the RP-2003-0203 proceeding, at item 9.1.5, page 33.  It's very short.  

“This settlement is without prejudice to the company's ability to bring forward a new corporate-cost methodology in 2006 rate case wherein the company may seek recovery of different costs.”

Sir, so is it clear to you, from that statement and the Deloitte report which we reviewed, that the company was saying:  We agree to 13.5 million for the purposes of settlement here, but we're going to reserve the right to fix the methodology and come back and prove to the Board that these other costs are appropriately recoverable in rates?  Is that not a fair statement?
     MR. JOHNSON:  That appears to be what your client has done, yes.
     MR. O'LEARY:  Thank you.  

Madam Chair, now is a good time for the break.
     MR. DeVELLIS:  Madam Chair, I beg your pardon, just before we break, Mr. Johnson referred to page 28 of RH-594, which is not in Mr. O'Leary's compendium.  I was going to do this on redirect, but I wonder if I may introduce that page as an exhibit, in fairness to Mr. O'Leary.  And I apologize.  I didn't send it to Mr. O'Leary in advance but I should point out I didn't received these materials until five o'clock last night. 
     MR. O'LEARY:  That's fine, Madam Chair.
     MS. NOWINA:  That's fine.
     MR. BATTISTA:  We will give that exhibit number K40.3, and it will be characterized as page 28 to be added to K40.2, tab 1.
     EXHIBIT NO. K40.3:  page 28 to be added to K40.2, 

tab 1
     MS. NOWINA:  We're going to take a little bit longer break so we can read the settlement agreement, and hopefully make a decision on that.
     So we will break until ten minutes past 11:00.
     --- Recess taken at 10:40 a.m. 


‑‑‑ On resuming at 11:10  a.m.


MS. NOWINA:  Please be seated.


DECISION:

We will just give you our decision on the settlement of EnTRAC issue 12.  The Board accepts the settlement of this issue as filed this morning.


PROCEDURAL MATTERS:

MS. NOWINA:  I would like to just take a moment and talk about the schedule this morning.  Mr. O'Leary -‑ what I'm trying to determine is whether or not, if we keep going until one o'clock, we'll get completed, or whether or not we need to plan, schedule a lunch break.


MR. O'LEARY:  I think by one o'clock I could very well be completed.  Some of it depends on the witness, of course, but ...

     MS. NOWINA:  Yes.  Mr. DeVellis, do you have any sense of how long you would take in re‑examination?


MR. DeVELLIS:  I don't have any so far, so very briefly.


MS. NOWINA:  All right.  So let's assume that we'll do that, Mr. O'Leary.  If it looks like it is going to take longer, you can alert us to that.


MR. O'LEARY:  Is there a rough time you would like me to alert you to that?  If at 12:30 it appears I'm going to be another 45 minutes ‑‑


MS. NOWINA:  Yes, 12:30 would probably be appropriate.  If at 12:30 you know you'll be finish by one, then we'll keep going.  If at 12:30 it doesn't appear that you will, then we'll take a break.  You can go ahead.


MR. O'LEARY:  Point me to the clock every once in a while.


MS. NOWINA:  I made a note of that to tell our renovations people.


MR. O'LEARY:  Yes.  


MS. NOWINA:  Go ahead, Mr. O'Leary.


MR. O'LEARY:  Thank you, Madam Chair, and thank you for approving the settlement on EnTRAC.


MS. NOWINA:  You're welcome.
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CONTINUED CROSS-EXAMINATION BY MR. O'LEARY:

MR. O'LEARY:  Mr. Johnson, I trust you agree that in respect of the requirements in Ontario to justify and receive approval for corporate cost allocations, you have to meet the requirements of the Energy Board, as you've set out in your paper, in fact; correct?


MR. JOHNSON:  That's my understanding of what the Board has indicated their criteria are.  As well, I would expect that the Board is governed by their general obligation to ensure that the rates are just and reasonable.


MR. O'LEARY:  And it's a combination of both the precedents which you have referred to, the three‑prong test and the interpretation of some of the terminology, and the Affiliate Relationships Code?


MR. JOHNSON:  I understand that the Affiliate Relationships Code also has some impacts on the -- what might or might not be otherwise included in costs.


MR. O'LEARY:  All right.  You probably noticed that in the Deloitte evaluation of the RCAM, that it determined that, in fact, the RCAM does meet the OEB's requirements presently?


MR. JOHNSON:  I believe that's what they said.


MR. O'LEARY:  Thank you.


MR. JOHNSON:  I don't have specific reference.


MR. O'LEARY:  I just wanted to compare it to your recommendation, the use of the increase in the EI budget.


You indicated earlier that you looked at the increase in the EI corporate budget of 2005 to 2006 and you came up with the figure of about 5 percent.


Are you saying that that alone would meet the regulatory requirements in this province?


MR. JOHNSON:  No, but my understanding is that ‑‑ that's why I said, when we had the discussion earlier about the starting point, because ‑‑ and you asked why -- to the extent that the 13.5 met those requirements and the Board approved it as part of the settlement, and, in my view, the 5 percent increase would meet those requirements.


MR. O'LEARY:  That's what I'm asking about is just the 5 percent increase.  You're saying that your recommendation to this Board of increasing the corporate cost allocations by 5 percent, that meets the regulatory requirements in this province?  That's the new methodology?


MR. JOHNSON:  No, no.  I didn't say that.


What I said was that the base, plus ‑‑ if I assumed that the base met the Board's requirements, which I assume it did because they approved the settlement -- and so the information that I saw that was concrete and evaluable, easy to evaluate, was that Enbridge's costs, Enbridge Inc.'s costs had gone up by approximately 5 percent, and, therefore, increasing that amount that the Board had previously found to be appropriate by that amount, exclusive of the insurance, and then the direct insurance adjustment, would produce something that, in my view, would meet the Board's requirements.


MR. O'LEARY:  I understand.  But assume the base is whatever the base is.  I'm simply asking about the increase.


Are you saying that to simply take a prior number and increase it by a percentage which is based upon the change in the corporate budget year over year, is that satisfactory for the OEB's methodology, in your opinion?


MR. JOHNSON:  I think I have indicated to you that that, by itself, no.  You have to look at where you're starting from and where you're going.


MR. O'LEARY:  If the EI budget had gone up not by 5 percent, but by 25 percent, what would you say in that instance?


MR. JOHNSON:  I would have probably gone in and looked at the circumstances that would have caused that and whether it would have been relevant to EGD in that case.


Five percent was higher than inflation, but it was close enough that it was something I could live with and recommend.


MR. O'LEARY:  Are you aware that under the RCAM methodology, in fact, specific departments that are included in that EI budget are excluded from the RCAM methodology, because there are no services provided to EGD?


MR. JOHNSON:  Yes.  And that's ‑‑ but like I say, I was trying to be reasonable in coming up with a number, and that was an objective way of doing it.  I could have spent some time and tried to pull out all of those differences and what the inferences were, but --


MR. O'LEARY:  But you didn't?


MR. JOHNSON:  I didn't.  I didn't think it was necessary for purposes of ...

     MR. O'LEARY:  Let's look at your comments about both today and in your pre-filed, direct allocations versus indivisible costs.


If I could turn you to page 6 of your pre-filed, sir.


MR. JOHNSON:  Yes.


MR. O'LEARY:  If you start at the bottom of page 6 and continue over to the top of page 7, with this, and I quote:   

"If I were to assume that the amounts directly charged to EGD were based upon need, that amount would only be $6,671,000."


Do you see that quote?


MR. JOHNSON:  Yes.


MR. O'LEARY:  All right.  And that, you will agree with me, is ‑‑ if we go back to the actual report prepared by Deloitte, that is the aggregate of the direct allocations under RCAM; right?


MR. JOHNSON:  That's correct.


MR. O'LEARY:  Right.  Thank you.  And what I'm trying to understand is, are you suggesting that the need for a particular service is only established where an Enbridge Inc. employee devotes time specifically to EGD?


MR. JOHNSON:  Well, ideally, the need would be determined by EGD, and then they would go to EI.  As I pointed out earlier this morning, that is not what happened.  We're looking at a top-down, not a bottoms-up.  But on the basis that I would expect that the EI employees who were surveyed were determining what was ‑‑ they were doing for EGD and if there was something that EGD needed that they were doing, they would have reported it and included it in the amounts that became direct allocations.


So my assumption was that if EGD needed it, somebody was doing it and would have kept track of that cost.


MR. O'LEARY:  All right.  So I'm simply asking you:  Is my interpretation correct that what you're saying is that if the RCAM methodology does not include direct time, direct allocation in respect of a service, in your view, then, the principle of need or the establishment of need does not exist?


MR. JOHNSON:  I didn't, no.  No.


MR. O'LEARY:  No.


MR. JOHNSON:  That ‑‑ I accepted that the direct was an indication that the need existed.  As you are aware, there were some other areas where it appeared there might be a need, but there was no direct time allocation, and I had estimated some amounts here.


But to me, the prima facie indication of need was the fact that somebody was actually doing something, that they could say that relates to EGD.


MR. O'LEARY:  Okay, fair enough.  Just so I'm clear on this, the fact that there is no direct time allocated under the RCAM doesn't mean that there is no need for that particular service?


MR. JOHNSON:  It doesn't necessarily mean that there is no need for that service.


MR. O'LEARY:  Thank you.  And I wonder if I could actually ask you about your understanding of how the RCAM methodology works.


We talked, and you spoke, about the fact that there was the time estimation study which was undertaken, and you made some comments about that in your evidence in-chief.  My first question is:  I take it you haven't reviewed all of the particulars and the details of that time estimation study personally, have you?
     MR. JOHNSON:  No.  I think there is bits and pieces have been coming in through undertaking responses and others up until two or three days ago.
     MR. O'LEARY:  All right.  And your concern was that, in terms of time estimates, the fact that in the future what actually occurs may not exactly be the time estimate.
     Can I ask you whether or not you have any analysis or paper which you would rely on, which would indicate that the use of time estimates are unreliable, from a regulatory perspective?
     MR. JOHNSON:  No.  Use of time estimates or time sheets is a well-established method of keeping track of time.  You and I do it, and a number of other people do it.
     It's -- obviously, in this case, Enbridge doesn't do it.  There were estimates, people who were trying to recreate what their time was.  I sort of found it interesting that when one of your panels was on somebody asked them when they spent time on something related to this and they had to huddle and figure it out, which I thought was indicative of probably the same kind of problems that a lot of the EI staff would have had when they were asked to do the time survey.
     But, no, time basically is an established way of determining where you spend -- how -- what the costs are and where you spend them.
     MR. O'LEARY:  My question was about time estimates.  So they're looking forward and estimating time.  I'm asking you if you have some kind of analysis which has determined that utilities, like Enbridge, should not be relying upon time estimates because they don't have the rigor and they aren't sufficient for regulatory purposes.
     MR. JOHNSON:  Well, the only way you're going to establish, Mr. O'Leary, whether they do or don't have that rigor is, number 1, you have to have the records and number 2, then somebody has to go back and look at them.
     In cases, if I recall, I think at one stage Westcoast actually did go back and did check their records to see how close their time.  But you've got a company like EI, which is growing.  I would expect that there's going to be quite a difference between what you estimate you spend your time on, and what they actually incur.  But I have no studies.
     MR. O'LEARY:  All right.  You understand that the proposal is that the time estimate study will be conducted annually, so it would be based on what the best information is at the time that the time study is undertaken?
     MR. JOHNSON:  That is the intent.  But, again, it appears that it is an exception-type process, only for EGD which -- my experience, if you're only keeping track of stuff for one party or one thing, it's not going to be as reliable as if that is a procedure that is applied for everybody.
     MR. O'LEARY:  You're coming to your comment about the fact that RCAM isn't applied across all of the affiliates for the purposes of actually allocating.  But RCAM is developed, you understand, sir, for the purposes of meeting the requirements of the Energy Board here; correct?
     MR. JOHNSON:  That's my understanding.  But all I'm saying is that if it's an exception as opposed to everybody is doing all the time, the exceptions don't get always the same reliability of treatment as the, if it's a regular practice.
     MR. O'LEARY:  Perhaps I'm confused.  They are doing it all the time.  There will be annual time estimates done.
     MR. JOHNSON:  No.  But they're only doing it, Mr. O'Leary, as I understand it, essentially for the purposes of RCAM.  

They're not doing it because that's the way EI is charging everybody else.
     MR. O'LEARY:  In terms –-

MR. JOHNSON:  To that extent, I consider that an exception.
     MR. O'LEARY:  In terms of your understanding of how time was divided up into the various buckets, did you understand that the people that contributed, the 129 contributors, that time which they spent directly and only for EGD was included in the direct allocation bucket, if I can use that term?
     MR. JOHNSON:  I believe I saw that someplace, yes.  
     MR. O'LEARY:  You understood that when you did your prefiled evidence?
     MR. JOHNSON:  Well, there was, I must say that the onion got peeled a fair bit as I was reading through the transcripts on some of this matter.  I think the information was expanded.  What I had basically was the -- what was in the Deloitte study.
     MR. O'LEARY:  So you understand the methodology better now that you have read the transcripts involving the Deloitte witnesses, sir?
     MR. JOHNSON:  And the company witnesses, yes.
     MR. O'LEARY:  Great.  Then you understand that in respect of this methodology that, where time was spent by any of the time estimators and that related specifically to an affiliate and only to an affiliate other than EGD, that that time was put into a bucket that was excluded?
     MR. JOHNSON:  It was included in the category that was considered other affiliates, as I understand it and included in that was supposedly EI.
     MR. O'LEARY:  Thank you.  And that the indivisible time is that bucket of time where the time estimators were, in fact, performing services which they felt were of benefit to more than one affiliate, including EGD; correct?
     MR. JOHNSON:  It was services that they couldn't identify to any specific affiliate, including EGD.
     MR. O'LEARY:  All right.  And it's this latter one that you seem to have some difficulty which, which is you say they couldn't identify the benefit.  I'm going to suggest to you that all it really amounts to is the fact that they know they're providing a benefit to a number of affiliates.
     Let me use an example since you have some background in cost allocations in a rate-design perspective.  You will agree there are times when a utility incurs costs which are specific to a particular customer; correct?
     MR. JOHNSON:  Yes.
     MR. O'LEARY:  All right.  And in those circumstances, it's appropriate for those costs, then, to be allocated to that particular customer; fair to say?
     MR. JOHNSON:  Depending on the terms and conditions of the utility, yes, and the service, yes.
     MR. O'LEARY:  But you will agree that there are a whole host of costs that a company may incur, which are for the benefit of ratepayers, its customers broadly, that you can't identify which groups, individually, or which customer individually, would benefit from that; correct?
     MR. JOHNSON:  There are some of those costs, yes.
     MR. O'LEARY:  Yes.  And you appreciate that then a utility and its regulator, develop cost-allocation methodologies for the apportionment of those costs; right?
     MR. JOHNSON:  Yes.  Based on cost drivers, yes.
     MR. O'LEARY:  Aren't they really -- isn't that kind of allocation the same as an indivisible cost, in that the mere fact that you have not identified the individual customer doesn't mean that those customers are not receiving a benefit; isn't that fair to say?
     MR. JOHNSON:  That may be the case.  In this case, as I understood it, the direct costs had already been, if I can use the vernacular, "marked up", to include certain burdens.  So that this was -- these are costs that they couldn't or didn't appear to be able to say related to the provision of service to any one customer, or any customer.
     I mean if you take all of your other affiliates in EGD and you say, gee whiz, I didn't spend time that I can say related to them and I can't relate to them, what's left?
     And why is that a benefit to EGD?
     MR. O'LEARY:  If the methodology is, as I have described, and I will, again, attempt it for you.  If the methodology is such that the time and the direct allocation bucket is only for that time which is specific to EGD and EGD only, would you not agree with me that what that means is the indivisible time bucket includes all of the time that these time estimators have spent which are for the benefit of more than just EGD and including EGD.
     MR. JOHNSON:  But if it includes EGD, sir, I would have expected that the person would say:  Gee whiz, I spent time on X, and 20 percent of that time related to EGD.  And that was -- I did something specifically for EGD, and I did something generally of which 20 percent related to EGD.
     MR. O'LEARY:  All right.
     MR. JOHNSON:  Which is what consultants, lawyers, accountants all do when we're allocating our costs.
     MR. O'LEARY:  Well, let's look at a couple of the services specifically, sir.  If I could turn you to page 13 of your prefiled.
     MR. JOHNSON:  Hmm-hmm.
     MR. O'LEARY:  I'm going to -- your evidence really starts at the bottom of page 12 and continues over to page 13.


You reference three IT applications of Khalix, Mico and Oracle, and none of these have any direct allocation; correct?


MR. JOHNSON:  That's correct.


MR. O'LEARY:  If I could then turn you to volume 9 of the transcripts at page 35 -- start at page 33.  You will see that Mr. Scott Player, at the very bottom, is first dealing with Khalix, Mico and Oracle, and he confirms that in fact there are no direct charges.  He goes on to say on the next page, in the first paragraph, that these are pretty sophisticated systems and they require technical support to maintain and develop their functional integrity to be in a current state.


At the bottom of the page, he goes on to say in the last paragraph:

"These services cover the cost of providing all the Enbridge business units, common training programs to enable them to do things like enter financial transactions into a ledger or into expense claims or into departmental budgets."


The next page, there's -- on page 35, there's a number of paragraphs where he sets out the particular applications and use, and I won't go through them in detail.


But would you agree with me, sir, that looking at these specific examples, maintenance on electronic training programs for the affiliates, providing standard reporting

-- would you agree with me that these are services that the company needs?


MR. JOHNSON:  Well, I don't know what the nature of the arrangements that the company has -- and I take it when you use the term "company", you're talking EGD?


MR. O'LEARY:  Correct.


MR. JOHNSON:  That EGD has with the suppliers of those particular software.  But it would appear that these are three programs that EGD is using, and I would have expected that like any service bureau or -- if that's what EI is acting as, that they would have a method of allocating those costs to their customers.


And as you are aware, in my answer to your company's question 8, I did -- notwithstanding the comments I made here, I did allocate some ‑‑ or include some costs for those services.


MR. O'LEARY:  Well, thank you for that.


MR. JOHNSON:  Because I think, you know, to me there's a way to do it, and I don't think it should all be lumped as indivisible costs.


MR. O'LEARY:  All right.  Let me turn you to page 36 of that same transcript, please, line 21.  Mr. Player states:   

"The value of somehow attempting to track individual business units on their usage of particular aspects of this type of service is not only, I think, impractical; it's probably meaningless, and the costs of attempting to do so would be administratively and cost prohibitive.”


Would you not agree, sir, that that is a correct statement as to the limitations and the difficulties in trying to track individually the usages of such, and the benefits that are received in respect to these particular applications?


MR. JOHNSON:  That's his opinion.  I'm not so sure I would agree with him.  I think that if you look at it, as I said, as EI's ‑‑ it's a service provider.  If you're a service provider, you find a way to determine and allocate your costs on a reasonable basis that people can check and view.


And if the cost is too high, well, as I said earlier, essentially every dollar that they can ‑‑ EI can charge to EGD and it's recovered in rates is a dollar to their bottom line.


MR. O'LEARY:  You haven't proposed a means of tracking or allocating this in your evidence, have you, sir?


MR. JOHNSON:  I have not, no.


MR. O'LEARY:  In fact, if we look at the very bottom of page 36, Mr. Player states, last sentence on the page:   

"We believe this to be a fare allocation method that actually works in Enbridge Gas Distribution's favour, because if it were based on transaction-usage volume or time-usage volume, our allocations would actually be significantly higher."


Are you saying, sir, that the methodology you would propose should result in Enbridge Gas Distribution paying more for these services?


MR. JOHNSON:  If, in fact, Enbridge Gas Distribution needs more than what they're paying for, yes, they should include it.  It should be a fair and appropriate manner of determining that.


You asked me earlier, you know, am I objective?  Yes.  If it turns out you can justify a higher number, or EI can justify a higher number based on an appropriate method, then it should be included.


MR. O'LEARY:  Sir, turning to human resources advice, that service, again, that is one of -- there are only indivisible allocations; there are no direct.


If I could ask you to turn to volume 10 of the transcripts, page 4, I won't read all of it, but this is Mr. Lattoni, who is from Enbridge Inc.  Starting at the top, he talks about -- where it says, "we also offer HR advice", he talks about providing specific technical advice in support of services.  He talks about Enbridge Inc. chairs and leads the enterprise‑wide human resources council.  


He talks about the meetings.  He talks about the very recent -- the issue surrounding the application of SOX-based fiduciary responsibility.


Sir, did you review that for the purposes of you attending here today?


MR. JOHNSON:  Yes, I read that.


MR. O'LEARY:  So you would agree with me, then, that having reviewed it, that Mr. Lattoni makes a fair point, that this service is providing something of benefit to EGD?


MR. JOHNSON:  That's the implication of it.  Whether those are specific to the benefit of EGD or the benefit of EI, it is difficult to determine.


Certainly if EGD were a stand‑alone public company, they would have to have some information with respect to SOX and that sort of thing


MR. O'LEARY:  Certainly.  If I could then turn you to page 18 and the comments by Ms. Haberbusch right at the bottom of the page?


MR. JOHNSON:  Yes.


MR. O'LEARY:  See right at the bottom of the page she begins talking about human resources advice?


MR. JOHNSON:  Yes.


MR. O'LEARY:  She goes on to say:   

"I think this is more a case of interpretation in terms of the way the time was tracked for this service.  Unique services, meaning those only provided to EGD and no other affiliates, are tracked as direct allocations to EGD.  Services that were provided to multiple business units, including EGD, were tracked as indivisible."


Going over the next page.

"In the case of human resources advice, while the advice provided would be unique to the circumstances, the service which is the provision of the advice is provided to multiple affiliates, including EGD.  So that's why they're tracked as indivisible charges.  The advice is unique, but the service, which is what is being tracked, is common to the enterprise."


Do you understand that to be the witness from EGD is saying that there is a benefit received from the company, by the company?


MR. JOHNSON:  That's what I understand to be said.  And as I indicated I think earlier, that in those cases, then, one would expect that there should be a method of tracking them, not throwing them into a pot and allocating them as indivisible costs.  They should be allocated specifically to EGD.


MR. O'LEARY:  All right, but we agree ‑‑


MR. JOHNSON:  If there is a need, if there is a cost, then provide ‑‑


MR. O'LEARY:  There is, therefore, an amount for this service, which should be included in the corporate cost allocations which this Board approves; correct?


MR. JOHNSON:  There probably should be, if in fact it can be shown that those are the need.


What she didn't say was whether the services she was getting were worth half-a-million dollars, or not, which is part of the issue.


MR. O'LEARY:  All right.


MR. JOHNSON:  What I was trying to do here was highlight some of the -- without going through in detail every -- line by line, what were some of the potential problems in the approach.


MR. O'LEARY:  You understood that that was one of the functions that Deloitte played in its review of the RCAM?


MR. JOHNSON:  What was one the functions?


MR. O'LEARY:  To review the services and to determine whether or not the RCAM was producing a justifiable result.
     MR. JOHNSON:  That was one of the things they attempted to do, yes.
     MR. O'LEARY:  So they were doing the very things that you said you think needed still to be done.
     MR. JOHNSON:  Well, because they obviously ended up with a big chunk of costs that they called "indivisible."
     MR. O'LEARY:  Right.  Is that the only reason, is because it's indivisible you say it should be disallowed?
     MR. JOHNSON:  The indivisible cost did not appear to be justified on the basis of a need or the majority of the indivisible costs -- I won't say that there aren't any that are, but the majority of them did not seem to be justified on the basis of need by -- for EGD.
     MR. O'LEARY:  That's based upon your review at the time of the RCAM methodology.
     MR. JOHNSON:  And the information that was provided.
     MR. O'LEARY:  All right.  And now, having reviewed the transcripts and having reviewed the interrogatory responses by the company, you're still of that view?
     MR. JOHNSON:  It still seems to me that there is a problem with determining what services are really needed by EGD.
     Certainly your witnesses have pulled out one or two examples, throughout the transcript of where there is -- they perceive a need, but you know on a broad-brush basis, it still appears, to me, that there is a long way to go to determine what those needs are and whether the price is appropriate for those needs.
     MR. O'LEARY:  All right.  Let's turn to HRIS Management & Technical Support, if we could.
     MR. JOHNSON:  Hmm-hmm, yes.
     MR. O'LEARY:  If I could ask you, then, to turn to page 18 once again of the transcripts.  Volume 10.
     MR. JOHNSON:  Hmm-hmm.  Right.
     MR. O'LEARY:  And Ms. Haberbusch is speaking to that at the top of page 18, and she describes it as:

“A single centralized software application, utilized to house and manage employee data across the entire enterprise.  Employees and their managers have access to various types of data through the Enbridge portal."

Next paragraph, she goes on to state:

“All associated services are for the benefit of all of the users across the enterprise, so they're tracked as indivisible costs.  Provision of this service is centralized within Enbridge Inc., because it allows EGD to take advantage of significant economies of scale that this affords and that reduces EGD's costs and benefits ratepayers.”

So again, sir, you will agree with me that the evidence is that this service, despite there being no direct allocations, is of benefit to EGD.
     MR. JOHNSON:  That is what the witness states.  Unfortunately, I would have thought that if you've got those kind of examples, putting on your hat as opposed to mine, I would have been showing those cost benefits in my evidence, not bringing it forth, essentially as rebuttal, to the -- at the time they're doing direct.  But that’s stylistic.
     MR. O'LEARY:  Well, perhaps I beg to differ.  You are aware that in the prefiled evidence of the company, there are the service schedules which describe each of these services in some detail?
     MR. JOHNSON:  Yes.  I said a cost-benefit analysis.  What she is suggesting here is the economies of scale, being that -- what it would cost on a stand-alone basis are less than what you are being charged.  I didn't see that kind of analysis.
     MR. O'LEARY:  You are aware Deloitte, in its evaluation of the RCAM methodology, actually did perform a cost-benefit evaluation in respect of every service?
     MR. JOHNSON:  They indicated what they thought the costs would be, yes.
     MR. O'LEARY:  Isn't that a cost-benefit analysis.  They looked at the question of whether or not the benefits received were greater than the costs?  Isn't that your understanding of what they did?
     MR. JOHNSON:  They came up with an estimate of what they thought those costs -- she is suggesting here that because of the economies of scale, there is a benefit here.  All I'm saying is, if that's the case, you wouldn't have had to have Deloittes do that.
     You would have had:  Here's the cost.  Here's what it would cost us on our own.  Here's the market value of those services.  Here's the difference.  That's all.  

Deloittes didn't come up -- didn't say here's what the market -- they said here's what we think it would cost if you had to hire X, Y or Z.
     MR. O'LEARY:  Based upon their experience, having acted for numerous large corporations and public issuers in the past; correct?
     MR. JOHNSON:  For -- based on their experience, yes.
     MR. O'LEARY:  Right.  Which you admitted earlier is more extensive when it comes to working with entities of the size and complexity of Enbridge Gas Distribution than your own.
     MR. JOHNSON:  But my experience, as far as costs and salaries, et cetera, when you're dealing with utilities, as you're well aware, and I'm sure the Board is all too aware, you end up getting into issues of what are the appropriate wages and salaries of utility employees.
     So it's not -- those kind of costs are not something I'm unfamiliar with.
     MR. O'LEARY:  Sir, if I turn you next to the internal employee communication service.
     MR. JOHNSON:  Yes.
     MR. O'LEARY:  Can I ask you, having now knowing that you have reviewed the evidence, would you agree with me that there is evidence from company employees and EI witnesses that, in fact, there is a service that's performed and a benefit received by Enbridge Gas Distribution by this service?  Will you accept that?
     MR. JOHNSON:  That was the view of the Enbridge employees.  Whether it is worth the amount of -- that's been allocated to Enbridge, I didn't -- I don't recall seeing any indication of that.
     MR. O'LEARY:  All right.  Well, it's always nice to say, or ask:  Is it the right number?  But, sir, can you tell us what is the right number for this service?
     MR. JOHNSON:  I don't know exactly what -- again, as I read the information, the primary communication coming from EI was -- appeared to be for the benefit of EI.  Sure, there is some benefit probably to employees of EGD, knowing that, you know, such and such is going on, or this is happening.  But the primary benefit appeared to be for EI.
     MR. O'LEARY:  Were you aware that, in fact, EGD performed services for EI and charges EI $70,000 for these services, sir?
     MR. JOHNSON:  I was aware that EGD performed some services for EI.  I don't recall that specific amount, or 

-- and for what specific service.
     MR. O'LEARY:  Supply chain management is another service that I interpreted your evidence as -- to indicate that because there is no direct allocation for that service, therefore Enbridge Gas Distribution could not need it.  Is that a fair interpretation or would you accept --
     MR. JOHNSON:  No, no.
     MR. O'LEARY:  -- or would you accept that the service is needed?
     MR. JOHNSON:  I believe I had, if you look, I think I had included a small, a small amount in my list of -- which I think is what the indivisible portion is of, of that cost in my, if you want to use, "shopping list" that your client had asked for in the interrogatories.
     So it wasn't -- it was one that, again, it struck me as, you should be able to identify costs.  But in this case, it was probably small enough that I could understand why maybe you might not.
     MR. O'LEARY:  We're going to come to your shopping list in a minute.  But just so everyone understands what you're talking about there.  You're referring to your answer to an undertaking where you appended a table; correct?  
     MR. JOHNSON:  I'm speaking to, yes, the table that I appended to response to Enbridge's question number 8.
     MR. O'LEARY:  I believe I said undertaking.  I meant to say interrogatory.  Yes.
     MS. NOWINA:  Can we have a reference, Mr. O'Leary?
     MR. O'LEARY:  Yes.  It is -- it is number 8.
     MR. JOHNSON:  It's Exhibit I, tab 28, Madam Chair.
     MS. NOWINA:  Schedule 8.
     MR. O'LEARY:  My question is really one of timing --
     MR. JOHNSON:  Question 8.
     MR. O'LEARY:  Sorry.  My question is simply, as I read your paper, your prefiled evidence, what you were indicating in there is that this Board should have great concern.  In fact, this Board should take the position that where there is no time which is directly allocated, that in respect to that service, the need for that service has not been established.
     I interpreted your reference to also include supply chain management.  Is that fair to say?
     MR. JOHNSON:  I went through and identified a number of services where there was no direct time and it was all indivisible.
     As you're aware, my recommendation is greater than what the -- if I had said, No, disallow all the indivisible costs.  So there was some recognition in there of the fact that there wasn't, in my view, appropriate support, but I did recognize, based on -- if the 13.5 represented needs, then there was -- then it would appear some of those costs were included.
     Indivisible-type costs were included in the 13.5, so I was prepared to accept that.


MR. O'LEARY:  In respect to this particular service, did you note that Mr. Player stated ‑‑ to save time, we don't need to go there - I will summarize it, but if you like, you may -- at volume 9, page 37, that the savings to EGD are substantial.  At lines 16 to 23, he points out they're in the order of $64 million since the service was instituted in 2000.  


Did you note that in your review, sir?


MR. JOHNSON:  I may have.  I don't specifically recall that one, because, as I say, the costs were reasonably small and I had essentially included it in my list, so I didn't focus on that one.


MR. O'LEARY:  And in the Deloitte evaluation at appendix 6, they state in respect to this service that the savings are linked to the committee's direction and its ability to leverage the size of Enbridge's enterprise‑wide spend.


In other words, they can use the size of the entire enterprise to help secure acquisitions of the supply chain at lower cost, which benefits everyone.  Do you understand that


MR. JOHNSON:  That's what I would expect to see coming out of ‑‑


MR. O'LEARY:  Fair enough.


MR. JOHNSON:  ‑‑ this kind of corporate allocation.  So, unfortunately, it didn't seem like there was as many of those as might have expected.


MR. O'LEARY:  How would you propose to allocate, in a direct fashion, those benefits, sir?


MR. JOHNSON:  Well, my understanding, sir, is that following the Board's procedure, it would be allocating the costs.  So you might allocate the cost on the basis of the various benefits that the individual affiliates had received, but that would be one way.


Like I say, this amount, I think the total service cost here was $45,000.  So, I mean ...

     MR. O'LEARY:  You didn't spend a lot of time on it?


MR. JOHNSON:  I didn't spend a lot of time on it.


MR. O'LEARY:  Fair enough.  Then if we could, then, turn to your revised evidence, which is your new revised table 2 and the new narrative for that, my understanding of the genesis of this is that there were some revisions to the pre-filed to indicate that there had been some numbers which have been misstated and that, as a result, you were asked to update your table to reflect those changes and, thus, the revised table 2.  Is that a fair characterization?


MR. JOHNSON:  Yes, because the ‑‑ in the, I think, one of the ‑‑ certainly the response to VECC 125 indicated that there were some changes to the numbers.  Unfortunately, I didn't get all of those numbers incorporated into the final table before it was filed.


MR. O'LEARY:  Fair enough.  What I'm simply trying to do is understand the intent of your paragraph at the top of the new page 16 relative to the old page 16.


So let's start with the old page 16.  As I understand it, you looked at the ‑‑ in respect of the services that are set out in table 2.  Now, first of all, that table 2 is an arbitrary collection of services that you developed, sir?


MR. JOHNSON:  Well, it was developed on the basis of which -- those costs that had minimal direct time.  If you want to call the 40 percent being arbitrary, then fine, but that was the cut-off point.


MR. O'LEARY:  You picked the services in your table?


MR. JOHNSON:  I picked a percentage, and then did a sort to see what the numbers ‑‑ which services came up.


MR. O'LEARY:  And under the old numbers -- when I say the old numbers, these are the ones that you relied on for your initial table 2.


MR. JOHNSON:  Right.


MR. O'LEARY:  You -- correct me if my numbers are wrong and take them subject to check, but you compared the direct allocations for those services to EGD, which totalled 579,000, and you compared that to the indivisible allocations for the same services, which you understood were 1.9 million?


 MR. JOHNSON:  And I compared ‑‑ what I really did was that, plus the fact the direct costs to other affiliates --


MR. O'LEARY:  I'm going to come to that.


MR. JOHNSON:  -- based on the other numbers was ‑‑ and that's where the principal change was.


MR. O'LEARY:  Sure.  That's what I'm trying to understand.  You said that the indivisible costs appeared to be three times the direct allocations in respect to the company.  Then you looked at the affiliates.


And, in your old evidence, the direct allocations were 3.5 million and the indivisible allocations were 2.7 million.  You compared the two and you said, Well, that's disproportionate, in that the affiliates don't see the same kind of increase, in terms of direct versus indivisible, that we see in the company; is that fair to say?


MR. JOHNSON:  That's a reasonable ‑‑


MR. O'LEARY:  All right.  And now what we see, when the correct numbers are included ‑‑ I don't mean that in any way disrespectfully, because they flow out of changes, but when we now look at the right numbers, we see that the numbers in respect to the company are the same.  So it's 579,000 for the direct allocations and 1.9 million for the indivisible, but in respect of the affiliates, the fact is the direct allocations in this group of services is 1.76 million and the indivisible is 4.6 million.  Will you accept those numbers subject to check?


MR. JOHNSON:  Those are the numbers that I calculated, yes.


MR. O'LEARY:  That's an increase, I think you have indicated in your narrative, of 2.6 times?


MR. JOHNSON:  That's correct.


MR. O'LEARY:  So the ratio difference, or if you were to compare the two ratios between the company's figures and the affiliate's figures, they are virtually identical, 2.6 versus three times; isn't that fair to say?


MR. JOHNSON:  That's what it turned out to be.  That's what happens when you work off one set of information and it turns out some of the numbers are incorrect.


MR. O'LEARY:  Okay, fair enough.  I'm just wondering why, when you amended your narrative, you left in language to the effect that that table, what becomes apparent from the above table - this is the revised table and your new narrative that you filed today - is the disproportionate amount of costs that is allocated to EGD.


I don't see it any longer, sir.  Are you ready to withdraw that now?


MR. JOHNSON:  No.  I think it is still relatively -- but it is not as disproportionate as it was.


MR. O'LEARY:  Thank you.  If I could turn you to the employee development service for a moment, there's evidence about this from Ms. Haberbusch at volume 10, page 20 of the transcripts, where Ms. Haberbusch describes, at the bottom half of the page, the two roles.  She states:

"First, they're providing service to the enterprise either as a whole or to separate affiliates, and those are the types of service that EGD contracts for and receives on an allocated basis.  But they do have a second role.  As the human resources function within Enbridge Inc., the business unit, they're also providing services to EI as their internal client at the operational level, and that's similar to the role that my staff and I would play within EGD.  So that's why there are significant allocations to other affiliates' categories for a number of those services."


She goes on in the next page to talk about paragraph

-- at page 21, volume 10, half way through the paragraph:

"Additionally, where employee development services are concerned -- well, one of the services that Enbridge Inc. does provide is individual consulting for business units requiring assistance to develop their business units, specific programs and initiatives.  It is not an aspect of service that EGD requires, so we do not purchase that from Enbridge Inc."


Will you agree with me, sir, that Ms. Haberbusch's evidence is that there has been a review and consideration by EGD employees about their need for particular services?


MR. JOHNSON:  As far as the direct costs go, yes.


MR. O'LEARY:  All right.  Well, it means that they have examined the service and they know when they don't require it, and, in fact, there is evidence to the effect when it is not required by the company, they have declined it and it is excluded from the RCAM.


MR. JOHNSON:  It is excluded from the direct cost, but then what is left over is allocated.


So although they only require, in the case of employee development, they've said 14 ‑‑ this says 14.4, 14,500.  The indivisible portion is $312,000, which, I mean, to me is disproportionate.  If you're only taking a very little bit of the services, and saying everybody else needs 30 times as much, it doesn't seem reasonable that the other -- that the allocation of the indivisible should be the way it was provided for in the study.
     MR. O'LEARY:  You understand the point, sir, that what is occurring here is that where EGD does not require a corporate centre service as much as some of the other affiliates, you would see a lower allocation directly to it than you would to the other affiliates?
     MR. JOHNSON:  Yes.  I would expect --
     MR. O'LEARY:  That's perfectly normal.
     MR. JOHNSON:  That's perfectly normal.  Where the issue was is:  How much was the indivisible cost?  I mean, do you mark-up your stuff by 20 times?
     MR. O'LEARY:  Sir --
     MR. JOHNSON:  I don't think so.
     MR. O'LEARY:  This methodology has nothing to do with the mark-up.  In fact, what the evidence is, from each of the witnesses that appeared, is that they reviewed the service schedules, they reviewed the amounts including the indivisible costs, and they have determined that there is both a benefit to the company and that the cost is less than that benefit.  Did you notice that when you reviewed the transcript, sir?
     MR. JOHNSON:  Well, I noticed that for those costs that they chose to discuss, yes.
     MR. O'LEARY:  Do you have any reason why you would recommend to this Board that it disbelieve these witnesses?
     MR. JOHNSON:  I guess there is a difference of opinion as to what -- you asked me earlier whether they were -- whether I was unbiased, taking an open view.  I would suggest that some of those people may have -- I'm not casting any aspersions on anybody, but they may have some vested interests in putting forward their position.
     MR. O'LEARY:  But you have no evidence to the contrary.
     MR. JOHNSON:  I have no evidence to the contrary.  I have presented the evidence that I have.
     MR. O'LEARY:  Can I turn you to the cash management banking, and capital markets and financing and access services.
     In your prefiled evidence, you indicated -- this is the one that, in respect of your response number 9, to interrogatory number 9 to --
     MR. JOHNSON:  Yes.
     MR. O'LEARY:  -- to the company.  You indicate that your comments were not based on any examples of any other companies that might have one person handling those tasks.  You recall that you felt that these tasks could be handled by one person?
     MR. JOHNSON:  Yes, that's correct.
     MR. O'LEARY:  All right.  Is that still your view, sir, having reviewed the transcripts and in particular Mr. Boyle's evidence in this regard?
     MR. JOHNSON:  I believe that if you were going to pay one person in the range of $300,000 -- if you were going to pay one person in the range of $300,000, I would expect them to be able to handle all of those tasks.  In reality, probably what you would be doing is perhaps choosing to remunerate people at a lower level and have more of them do it.
     But basically I would expect that capital markets and financing is something -- it's not -- it's something that comes up, people have to do from time to time.  And when you do it you spend an awful lot of time, spent too many nights at printers over the years but you do that sort of thing and you do it in one period of time.  
     So I would expect that on average one person could do it.
     MR. O'LEARY:  So you're going to stand by that.  Then let me ask you for your comments relative to that of Mr. Boyle.
     If I could take you to page 29 of the transcripts, volume 9.  You see Mr. Boyle's evidence at the bottom of that page and he's responding to your comment about the one-person shop.  Where he says:

“I would have to strongly disagree with that

statement.  

And he goes on in the next paragraph to say:   

“In fact, Enbridge Gas Distribution is actually one of the most active cash and banking businesses in Canada.  The reason for that is it's got a very large customer base at 1.7 million customers; making bill payments every day.  We've got revenue coming in on a daily basis anywhere from $2 million to $20 million for the utility itself, and there's volatility in that number every day.”  

Next paragraph top of page 30:

“As well, there are gas costs of approximately $2 

billion that we pay at the utility.”

Then at the bottom of the paragraph he states:  

“In fact, probably the only busier cash and banking groups in Canada would be the major six or seven Canadian banks and perhaps Bell Canada.  This is not an easy activity to manage.”

Do you accept that -- those characterizations of their activities, the activities in respect to these services is fairly described by Mr. Boyle, given your experience as an accountant?
     MR. JOHNSON:  Well, he's indicated, and I don't disagree that Enbridge would be collecting or -- I'm not sure, now, with the corporate arrangements that you have with CustomerWorks.
     My understanding was that the actual collection is being done by a third party, and that what would be done by the cash management is somebody that's taking the summary of the cash that is being deposited on a daily basis and determined whether they needed to pay bills, or to be invested on a short term basis.
     Things like, okay, you're buying $2 billion worth of gas, yes.  But generally speaking, you may be one payment a month.  One day -- there is one day in the month when you pay for gas.  That's the normal.
     MR. O'LEARY:  That's your understanding of how Enbridge Gas Distribution pays its bills to gas suppliers is one a month?
     MR. JOHNSON:  Well, that's the understanding I have, as to when there is generally one settlement day when gas is paid for, when you're buying on a monthly -- if you're buying on a spot basis, with, depending on the terms with your supplier or broker, it might be different.
     But generally speaking, it's once.  And I would expect that -- I wouldn't expect that a company the size of Enbridge Gas Distribution is running an accounts payable run every day, that you would have specific times when you accumulate your bills and pay them.
     So it seemed, to me, reasonable that one person could handle that, because they're not dealing with the physical cash.  They're getting the proceeds and determining what to do with it and when they need to pay it.
     MR. O'LEARY:  Did you note Mr. Boyle's evidence at page 30 in the middle there, where he talks about -- as you know, Mr. Boyle has been around for some time.  And he's talking about ten years ago at that time, this is the middle of that paragraph, middle of the page:  

“Enbridge Gas Distribution on a stand-alone basis had six persons in the treasury group.  Three of those were doing cash and banking activities and three were doing capital markets, financing and access.  So I think that is another indication that you cannot do a utility's business with just one person.”

     You're saying that Mr. Boyle's all wrong?  Is that right?
     MR. JOHNSON:  Well, no.  I'm saying that -- I don't disagree that approximately ten years ago, Enbridge Gas Distribution may have held that.  I think the market, and certainly my understanding of the market -- I think we're talking about two services here.  One is the capital markets and financing.  One is cash management.
     Talking about capital markets and financing, there is a much greater demand in the marketplace today for products from utilities than there -- whereas number of year ago.  The utilities had to more or less -- we're growing at such a rate that they had trouble raising capital, whereas now the market is looking for low risk.  Products from companies like utilities, like EGD.  And the cash management is -- like you say, my understanding is there's been a significant outsourcing of a bunch of those service so that a person who would be managing the cash is essentially receiving -- receiving that information and processing it.  And that -- I talked to two or three people in, you know, just very generally and most of them said, Gee, whiz, you've got a job -- I will manage the cash for $300,000 a year.
     MR. O'LEARY:  Did you notice, before you made that comment in your response, the evaluation report of Deloittes, in particular in respect to capital markets and financing they did a cost-benefit review.  Page 10, I will just reads you the one sentence.  It says:  

“At EGD, this would likely need to be a function of about five to six dedicated individuals, including a senior market-experienced vice president, director and qualified analyst. Attracting and retaining such individuals in a $2 billion regulated utility is more difficult than retaining them in a multi-functional $11 billion 

entity such as EI.”

Did that have any bearing at all on your comment about how all of these functions could be done by one person?


MR. JOHNSON:  I did read that.  I was quite surprised with what Deloittes had said, because that seemed to be an extremely large number of people, based on my understanding of some of the companies that are doing public offerings.


MR. O'LEARY:  Last question on those services.  Do you have a specific example that you could relate, that involves a regulated utility of Enbridge's size or EI's corporate size, that has only one individual managing those functions?


MR. JOHNSON:  Well, there is quite a difference between EI and EGD, as you pointed out a couple of minutes ago, in size.  But there's ‑‑ I think that was an IR that was asked of me, and I have not done a specific study to determine or looked at any companies to see whether that is the case, or not.


MR. O'LEARY:  If I could turn you next to the customer, industry and community relations service, the activities of this service are outlined in the Deloitte evaluation at page 17.  And if I was to take you there, and I won't propose to read it all, but there is a description in the Deloitte evaluation, under their section 8.3.  This is appendix 6, Madam Chair.


They state that:

"Multiple EI departments support this activity in an indirect way and only pass a portion of their indivisible costs on via the selected allocator."


Then there is a series of bullets where they talk about those various activities.  Did you review that portion of the evaluation before you opined on the reasonableness of the costs that are proposed to be allocated?


MR. JOHNSON:  Yes, I did.


MR. O'LEARY:  And do you therefore accept that there are services being performed with benefits received?


MR. JOHNSON:  I read what was provided and came to a conclusion, and I did include the direct costs that came out of the RCAM.


MR. O'LEARY:  But that's ‑‑


MR. JOHNSON:  That would be my ‑‑ to me, that was a reasonable amount to be included in ‑‑


MR. O'LEARY:  And none of the indivisible?


MR. JOHNSON:  None of the indivisible.


MR. O'LEARY:  All right.  Did you notice, in your review of the transcripts at volume 10, page 25, Mr. Neiles evidence about the benefits which are attributable and included in the indivisible costs?


He's speaking right at the top.  In response to a question by Ms. Persad, he states that:

"There are a number of facts that weren't acknowledged or weren't understood by Mr. Johnson.  I will just go to two of them.  The first is he talks about the fact that Mr. Daniels, indeed, does respond to e‑mails and that certain ratepayers of EGD have access to him."


He then states at number 2 that:

"EGD on a stand‑alone basis would require a CSR policy, measurement system and annual reporting.  This requires hard costs, such as people infrastructure and printing.  As I mentioned, customers, investors, regulators, non‑governmental organizations and governance watchdogs are increasingly demanding this kind of reporting."


He goes on to two further points after that.  Would you not agree, sir, that these are benefits which EGD receives, but which are also available to the other affiliates, and then under the RCAM methodology, the right place to put them is in the indivisible costs?


MR. JOHNSON:  Well, I will start with the last part of your question first, sir.  As you are well aware, and I'm not going to repeat it, I don't think the right place to put them is in indivisible costs.


I did read what Mr. Neiles said here, and I must say I was somewhat surprised that -- of his comment about customers accessing Mr. Daniels at home, given his overall workload at EI, plus the fact that he is on some other boards.  He's not one of those people, when I see him walking down the street in Calgary, that's got a cell phone on his ear and an earplug guy.  He doesn't normally seem to be plugged in when he's walking down the street.  So I found this a little surprising, but I'm not going to question that he may be accessible to some people.


I would expect that Mr. Schultz is also contacted significantly by customers of EGD, and I would expect that most customers of EGD probably contact Mr. Schultz and, if they can't get their satisfaction, then they would go to Mr. Daniels.


MR. O'LEARY:  That's the point.  If they do get a hold of Mr. Daniels because they couldn't get a hold of Mr. Schultz, it means that Mr. Schultz didn't have to respond.  So there's a benefit there.  He can spend time on other activity; right?


MR. JOHNSON:  Well, but is that the ‑‑ is that a need that EGD has that Mr. Schultz doesn't?  Who should be providing that service?  Really, I would expect that most of your customers or your client's customers would expect that the man running the utility is the guy that should be responsive to their needs.


MR. O'LEARY:  All right.  Moving on to investor services, you indicate -- at question 19 of your pre-filed evidence, you state in the last two sentences -- you accept the need -- you say:

"While there is a need, the direct charges based upon time should handle EGD's requirements.  Cost benefit and appropriateness of the cost driver for indivisible costs has not been established."


I'm asking you to turn, first of all, to the Deloitte evaluation at page 48, which is appendix 6.


MR. JOHNSON:  Hmm‑hmm.


MR. O'LEARY:  Do you have that?


MR. JOHNSON:  Yes, I have that.


MR. O'LEARY:  All right.


MR. JOHNSON:  It's well marked up, too.


MR. O'LEARY:  Under section 24.3, I will just again try and highlight it rather than read the whole thing into the record, but in the third paragraph, it states:  

"Any business of EGD's size and complexity would require an investor services department as a stand‑alone publicly-listed company."


I think you would agree with that; right?


MR. JOHNSON:  Well, generally speaking, but it would depend on how many public shareholders you had.


The presumption here is that there would be a lot of them as opposed to a small number, but you could have a public company with a minimal number of investors.


MR. O'LEARY:  All right.  But we're talking about the stand‑alone, which I thought you had established in your evidence in‑chief today, the stand‑alone you understood was a large, publicly-issued-with-public-debt type of entity.


MR. JOHNSON:  Yes.  But you could still have a public company with a limited number of shareholders.


MR. O'LEARY:  But that's not the stand‑alone ‑‑


MR. JOHNSON:  No.  It is.


MR. O'LEARY:  No, no.


MR. JOHNSON:  You could have ten mutual funds that owned EGD.  It's a public ‑‑ the shares trade, but there's not a lot of shareholders.  That's all I'm saying, sir.


MR. O'LEARY:  I understand.  But I just asked you, for the purposes of your evidence, is that the stand‑alone type of entity that you were using?


MR. JOHNSON:  I considered the whole range of what there could be.  There could be a million shareholders.  There could be a limited number of shareholders.  There could be 10 million shareholders.


I mean, those are all ranges.  We're dealing with a hypothetical here, so ‑‑ because we don't have that situation.   But I recognize that there would be some public shareholders.


MR. O'LEARY:  All right.  The fifth paragraph, still page 48:

"All of EGD's capital is provided by EI.  EI is the primary provider of the service to EGD and relieves EGD staff from related activities."


Do you agree with me, sir, that Deloitte is saying there is a benefit and a direct benefit to the company by the service; correct?


MR. JOHNSON:  Well, they are saying that.  That, to my understanding, is incorrect, because I don't believe that all of EGD's capital is provided by EI.


There are public debentures out there that -- of EGD.  So that's an incorrect statement.


MR. O'LEARY:  Well, my question is about the service, whether or not it is a benefit to EGD or not.


MR. JOHNSON:  Yes.  And I recognized that and I provided for $1 million.


MR. O'LEARY:  All right.


MR. JOHNSON:  And certainly with respect to equity, there's a flotation allowance included in the rate-of-return, which compensates EI for those costs.
     MR. O'LEARY:  All right.  And turning to the issue of the nature of the individuals that are required to perform that service, top of page 49.  There's a paragraph which reads:

“The service requires constant attention by seasoned professionals and senior executives with the appropriate skills, knowledge and capacity to undertake those activities.  These skills are different from those present in EGD.”

Do you agree with that statement, sir?
     MR. JOHNSON:  It appears, having read what Mr. Player does and what -- I don't know what his skills are, but certainly it would appear that he's not involved in any of these things, which quite surprised me given the nature of his position and the level of his remuneration, but that would appear to be the case that certainly he didn't appear to be in the situation of understanding the capital markets particularly.
     MR. O'LEARY:  All right.  Well, in fact Mr. Johnson, it was Mr. Gruending who spoke to this at -- in his evidence in-chief.
     If I could turn you to volume 9 page 40, it actually starts on page 39 it simply says:

"I would be pleased to address another example."

He's turning to investor store services at the top of page 40 where he notes, just to put it in context, that you in your evidence, had accepted the entire direct charge but rejected all of the indirect.
     Then he goes on to speak to the issue.  Second paragraph he says, Mr. Gruending states:   

“Maybe to illustrate the point, the distinction between a direct activity and an indivisible activity, some examples will help.  I think you will see that these activities are equally important although distinguished through the methodology of gathering time.”

     He then talks about examples of a direct allocation, in the first paragraph.  And then in the paragraph following that:  “Mr. Johnson accepts these direct costs,” referring to the ones you just described.

“An example of an indirect cost or indivisible cost, as we're calling them, are critical and valuable.  Some examples of investor services would include the preparation of an annual report including the printing of the report and mailing it to thousands.  I think we have 80,000 annual reports distributed including postage which alone is $100,000 ...”

And talks about the holding of an annual general meeting and goes on.

Sir, would you agree with me that those are services that are of value to EGD?  
     MR. JOHNSON:  Well, EGD, those are of value -- he's talking about the services of EI and what EI is doing because obviously at this point, I believe EGD does prepare an annual report, because it's got public debt, so there is an annual report, quasi-type annual report, financial statements and that sort of thing.
     And I am anticipating that those are the costs that are included in the direct, that EI incurs for those services.
     The overall -- as I said, EI's costs of preparing an annual report and circulating it and that sort of thing, we had the discussion a few minutes ago where you were talking about how many shareholders.  If EI only has to prepare 80,000 and EGD on its own probably would have less, but certainly there's -- but there again, EI is providing that service to EGD and is getting remunerated as part of the rate-of-return.
     I mean, this is for equity -- in part for equity holders who are getting a return on their investment in EGD.
     MR. O'LEARY:  Sir, you used the word "quasi-annual report" in respect to -- I think that's the term you used in respect to the Enbridge Gas Distribution annual report.
     MR. JOHNSON:  Right.
     MR. O'LEARY:  What I'm asking you is:  Do you not see the benefit versus a stand-alone entity, a public issuer, that Enbridge Gas Distribution would be if there was no corporate parent, do you not see the benefit in having the parent undertake these services and meet all of the regulatory requirements, in terms of completing a full annual report and holding annual general meetings, things of that nature?  Do you not see the benefit to each of the affiliates that flows from that?
     MR. JOHNSON:  Well, there's a benefit and I'm saying they're getting compensated for it.
     There's a flotation allowance included in the 

rate-of-return to cover the costs of issuing equity and they're getting a fair return for that.  And these are just costs of maintaining their investment.
     MR. O'LEARY:  These are costs that the company, EGD, would be required to expend itself and seek recovery of, if it was a stand-alone entity; correct?
     MR. JOHNSON:  It would have to have an annual report and it would have to have an annual public meeting.  They prepare a good chunk of the annual report now, and they do a number of the public filings.  And I'm assuming that in the -- approximately million dollars that they're being charged by EI, those are included.
     MR. O'LEARY:  I'm just doing a time check, Madam Chair.  It's 12:30.
     MS. NOWINA:  Yes, Mr. O'Leary.
     MR. O'LEARY:  I don't think I would be too much longer than one o'clock, but I probably will be a bit.  If I might suggest, if it was appropriate, that we break for lunch and I could try and do a little bit of what I call trash-and-burn and perhaps then come back with something a little shorter in length, but I'm in your hands.
     MS. NOWINA:  Yes, Mr. O'Leary.  We will break for lunch now and we will return at 1:30.  You were also going to update us on undertakings and perhaps you could do that after lunch as well.
     MR. O'LEARY:  Certainly.
     MS. NOWINA:  Thank you.
     --- Luncheon recess taken at 12:30 p.m. 


‑‑‑ On resuming at 1:30 p.m.


MS. NOWINA:  Please be seated.  Are there any preliminary matters that came up during the break?


PRELIMINARY MATTERS:

MR. O'LEARY:  Madam Chair, they didn't come up during the break, but I'm responding to your request for an update on the undertakings.


I am advised that there are, to our count, 17 undertakings given by company witnesses which have not been filed.  Of that number, half are print-ready, which means they'll be filed later today or early tomorrow, and the remainder are nearing completion and we expect to file the balance tomorrow.


We will also be filing a list of corrections to the transcripts over a number of different days and we propose to do that in writing.  I think we indicated that we might do that to Mr. Battista some number of days ago, and that will be either later today or tomorrow.  I do not have the status report in respect of undertakings on behalf of intervenors.


MS. NOWINA:  I wouldn't expect you to.  Thank you, Mr. O'Leary.


MR. O'LEARY:  What did occur over the break, Madam Chair, was, as promised, we reviewed what appeared to be still some extensive cross‑examination.  I'm sure you'll be delighted to hear that a lot of it has now been reduced, and I hope to be complete in less than half an hour.


MS. NOWINA:  Good.  Thank you, Mr. O'Leary.

VECC, CCC, SCHOOL ENERGY COALITION, IGUA PANEL 1; RESUMED:

Hugh Warren Johnson; Previously Sworn


CONTINUED CROSS-EXAMINATION BY MR. O'LEARY:

MR. O'LEARY:  Turning, Mr. Johnson, to the question of the allocators used, One of the concerns you expressed about the various allocators, if I could do it generally just to try to move the matters along, was, in your pre-filed evidence ‑ I will reference the question number - question 12, page 10, you indicate that there is a high probability of growth at Enbridge Inc.


As I interpret what you're implying is that the allocators seem to -- or fail to reflect, in your view, the fact that this growth in other areas unrelated to EGD should somehow be included in one or several of the allocators; is that fair to say?


MR. JOHNSON:  Well, the allocators should be robust enough that they can take into account the potential growth of the change in those allocators, and when it is based on historical data, which is what it appears to be, the basis of what's been filed on RCAM, it wouldn't do that.


MR. O'LEARY:  You do understand that in addition to the historical aspect of the time estimates, that the various time estimators were also asked, if they were aware of any activity that they expected in the upcoming year, to include that as well in their estimates?


So there was in other words, in the methodology, to the extent that any person knew and account for these potential activities?


MR. JOHNSON:  I understood that based on some of the transcripts that I read.  I don't recall seeing any indication of that initially in the filing.


MR. O'LEARY:  All right.  Assuming that that is the case, if you would accept that for the following question, do you have the preferred methodology that you would propose?  How do you account for something that is presently unknown?


MR. JOHNSON:  I think you asked those questions, something similar to that, Mr. O'Leary, in the interrogatories, but I guess not quite directly on the question you've asked.  So the ‑‑ one of the ways would be to have some sort of an adjustment procedure after the fact, heaven forbid a deferral account or something in that nature, depending on how significant the difference is, or to explicitly recognize certain things.  And I think one of the IRs, I mentioned that there were ‑‑ obviously there have been some projects that have been announced by Enbridge Inc. that they expect to complete or expected to complete in 2005.  


And I guess if we're looking at 2005 now to 2006, there would be some of those kinds of transactions and they could be reflected in the estimates explicitly, maybe, as opposed to -- as I understand, perhaps some people included it, some may not have been, in their estimates at this point in time.


MR. O'LEARY:  Are you saying, sir, that you would recommend to this Board that if it approved, the RCAM methodology, that you would add as a condition that there be a review of the allocators in the year following 2006?  With that you would be satisfied?


MR. JOHNSON:  Well, I think those ‑‑ there's two parts to that.  There's a review, and I think you would want to review those allocators, especially the time ones, to see whether -- almost as an audit, to see whether they were appropriate or not. 


There is a second question as to whether, having reviewed it, you would make an adjustment or not to those allocators.  And if there were some fairly significant changes, then you might want to consider having a mechanism to change some of these allocators.  


MR. O'LEARY:  All right, thank you.  One of the allocators used affiliate head counts.  And in your pre-filed evidence, question 11, page 8, if I can again paraphrase it, you expressed concern about the fact that the head count for Alliance Pipeline was ignored in determining the allocation factor for head count.  And you specifically referenced VECC 93, which includes the precise calculations for the head count allocation.


MR. JOHNSON:  Right.


MR. O'LEARY:  Can I ask you to turn to the materials that were marked as Exhibit K40.2 for the purposes of your cross‑examination today?


Turning first to tab number 3, which is the Alliance Pipeline Limited partnership non‑offering prospectus, tab 3, if you go to the second page of that, sir.


MR. JOHNSON:  Just let me ...

     I have it here.  Yes, which is the March 28th, 2000?


MR. O'LEARY:  Yes.  It states under the heading "Issuer":

"Alliance Canada is a limited partnership formed under the laws of the Province of Alberta to develop, design, finance, instruct, commission, own and operate the Alliance Canada Pipeline."


Sir, does that not suggest to you that Alliance Canada is the entity that is providing services to Alliance Canada Pipeline?


MR. JOHNSON:  That was the ‑‑ the reason I pointed out the March 28th, 2000, sir, is because the next page, page 5, provides a list of the sponsors.  And as you are no doubt aware, the Alliance Pipeline is now essentially owned by -- in Canada, it is owned by the Fort Chicago Energy Partners LP and Enbridge Income Fund, of which Enbridge, at this stage, I think, still has the vast majority of the units, and in the US it's owned by Fort Chicago Energy and Enbridge Inc. or a subsidiary of Enbridge Inc.


So there's been a change.  There's also been some significant changes in the management of Alliance, and my understanding is that EI plays a much greater role in Alliance now than it did back in 1980 ‑‑ or 2000, sorry.


MR. O'LEARY:  We're talking about grassroots type of things here, services provided.


So if you could turn to the next tab, then, tab 4?


MR. JOHNSON:  Yes.


MR. O'LEARY:  This is the 2004 annual statement of Enbridge.


MR. JOHNSON:  Yes.


MR. O'LEARY:  And under the heading on page 89 under "Related-Party Transactions", the second paragraph, the first sentence reads:

"Through the ownership of Enbridge Income Fund Enbridge has an ownership interest in Alliance Canada.  Alliance Canada has administrative and operation services agreements to provide services to Alliance Pipeline LP."  


Do you agree with me that is restating what was stated in the earlier prospectus; namely, that Alliance Canada provides services to Alliance Pipeline, not Enbridge Inc.?


MR. JOHNSON:  Well, you didn't read the first paragraph, Mr. O'Leary.  The first paragraph says:  

"Neither EEP nor EIF, EIF being Enbridge Income Fund, have employees and use the services of the company for managing and operating their businesses.  The principal business of EIF is Alliance Canada."


MR. O'LEARY:  Alliance Canada, sir, has employees.  Would you take that subject to check?


MR. JOHNSON:  I agree Alliance Canada has employees, just like EGD has employees.


MR. O'LEARY:  I don't see how the reference to Enbridge Income Fund and EEP has any bearing on the fact that what this states is Alliance Canada is the one that is providing the physical services to Alliance Pipeline.  I don't understand --
     MR. JOHNSON:  But how they do that, they can do that with all of the services received from Enbridge Inc., or could.  I know they're not doing all of those services that way, but they could.
     MR. O'LEARY:  All right.
     MR. JOHNSON:  So my point really was, in looking at it, that was one obvious, not knowing all of the other affiliates to the same degree, that it seemed like it was missing from the headcount.  That's all.
     MR. O'LEARY:  It's only missing in your mind if what you say is correct but if, in fact, Alliance Canada provides the services to the pipeline as these documents tend to suggest, then there should not be a change to the headcount allocator?
     MR. JOHNSON:  Well, I don't know who is providing the service to Alliance Canada.  To the extent that Alliance Canada is part of the corporate empire, and is being managed or influenced by Enbridge Inc., then I would have thought that in the headcount, it would have been included there.
     MR. O'LEARY:  But we are talking about the headcount allocator.  The reason why you include the headcount is so that there is some allocation for the services performed by those particular heads, if I can use that expression.
     MR. JOHNSON:  Yes.
     MR. O'LEARY:  If the evidence which the Board accepts is that Alliance Canada performs the services, not EI, can you agree with me that that headcount should not be included in the allocator?
     MR. JOHNSON:  No.  Because -- I agreed Alliance Canada provides the services.  Who provides the services to Alliance Canada is not stated here, and the way I interpreted the first paragraph was that Enbridge Inc. was providing those services to Alliance Canada.
     MR. O'LEARY:  All right.  Let's briefly deal with the two allocators, FCER and a ACER.
     You stated, at page 11 of your evidence --
     MR. JOHNSON:  Yes, sir.
     MR. O'LEARY:  -- and the last paragraph in the -- about midway down, you state:

“It is not clear for a number of the items that ACER is used to allocate indivisible costs why a higher proportion is applicable than say the FCER allocator.”

Sir, if I could turn you to the interrogatory response of the company to VECC number 88, it should be in the compendium of my friend, under tab 14.  You will see that an explanation is given by the company as to the difference and why there needs to be a difference between the ACER and the FCER.  Do you accept that explanation as being fair, sir?
     MR. JOHNSON:  I accept that that is their explanation.  I didn't find the differences and their rationale for it particularly compelling.
     MR. O'LEARY:  All right.  You understand the rationale is that to the extent that the company's involvement is that only of a minority investment, that there are certain services where -- I will read it -- the actual quote:  

“Enbridge investments that are mere financial ownerships receive no benefit from the corporate services.  However, EI incurs costs and receives benefits for the holding of these financial minority interests, and, therefore, where the services relates to the raising and maintenance of capital an appropriate apportionment of costs related to the costs of financing and holding the FMI should be carried and is carried by EI in the RCAM.”

And you think that that explanation is incorrect or inappropriate?
     MR. JOHNSON:  Well, certainly the costs of raising funds for the -- it's called here the financial or FMIs, minority interests.  Their financial ownership is indicated.
     My understanding, from the financial statements of Enbridge Inc. is that there are limited -- very few of their minority investments are truly, if I can use the term, “passive investment.”
     Essentially, the modus operandi, if I can use that term, of Enbridge over the last few years has been to take assets, sell them to a partnership which finances the majority of those assets, but they control the management of the company that is managing that limited partnership.
     The first time it was done was with Lakehead back in the early ‘90s when they sold the majority of Lakehead but retained essentially the management of it.  And similarly, they've done the same thing most recently with Enbridge Income Fund.  And so like I say, the majority of their investments, whether they're minority interests or otherwise, appear to have been fairly actively managed by EI, in which case the differential between ACER and FCER didn't seem to really apply.
     MR. O'LEARY:  Sir, your comment was specific to certain services not some general comment of which you've just made.  In respect to the services where you say the allocator was inappropriately used, I would ask you to respond to this.
     Is that, if these services do not relate to the raising and maintenance of capital, can you tell me why you say, in respect to those services, that allocator is incorrect?
     MR. JOHNSON:  Well, the allocator is based on capital numbers, and based on the amount of the investment.
     It was used virtually between the two.  They’re both financial indicators.  
     So they were used for virtually all of the indivisible costs or a good chunk of them.
     So your distinction between financial and otherwise is not something that jumps out at me, sir.  The fact is, what difference does it really make if you're controlling those companies, if you're going to allocate on the basis of financial data, whether you've got -- and you're controlling those minority interests in other than as a passive investment, why you wouldn't take the full amount of the investment into consideration?  That's all.
     MR. O'LEARY:  All right.  Are you saying, sir, that you would agree with the allocator then if it was 26 percent instead of 20 percent?
     MR. JOHNSON:  No.  I'm saying that the -- no.  ACER, if I recall, ACER gives you 26.  FCER, which is a broader indicator and includes more of the investment, gives you the 20 percent.
     I'm not sure that either one of them is necessarily the -- a good indicator, but as I've indicated, I would much prefer something based on need and time, not ballpark estimators for indivisible costs.
     MR. O'LEARY:  Final question in respect to this area, sir, in respect of the services that you're expressing these concerns about, the inappropriate allocator being used.  Can you tell me whether or not you looked at them specifically to determine whether or not they would involve the raising and maintenance of capital?  Or you didn't get down to that level?
     MR. JOHNSON:  I probably did -- I did at the time I was going through.
     I don't recall at this point, looking at each one specifically as strictly raising capital, because I was looking at it from a capital and a management point of view.
     MR. O'LEARY:  All right.  Turning to what could be the final area where I have questions for you today, is in respect of the board of directors' support and directors' fees and expenses.  Perhaps the place to start is, if I could turn you to your interrogatory response with the table that you appended.
     MR. JOHNSON:  Yes.
     MR. O'LEARY:  All right.  I had a little difficulty understanding what it is that you were proposing, so perhaps we could walk through it together.


Using ‑‑ this is the interrogatory response of Mr. Johnson to the company's IR No. 8, Madam Chair.  It's a table appended to the interrogatory responses.  Do you have that?


Okay, everybody has a copy.


MS. NOWINA:  Can you give us the full description, Mr. O'Leary, because that's how we keep it?


MR. O'LEARY:  Exhibit I, tab 28, schedule 8.


MS. NOWINA:  Thank you.


MR. O'LEARY:  Does everyone have a copy?


MS. NOWINA:  We have it.  Thank you.


MR. O'LEARY:  Mr. Johnson, at the top, item 2 is board of directors' support.  If I understand your recommendation here, you're saying you would support the board including recovery for $319,731 for that particular service?


MR. JOHNSON:  If I was ‑‑ if my calculation had been strictly based on this response in this kind of a line‑by‑line analysis.


As we already discussed this morning, we know that is not the case.


MR. O'LEARY:  You're recommending a global of 14.4, I know.


MR. JOHNSON:  That's right.  And I said if I was going through line by line, here are the numbers I would come up with, but that number is approximately $3.7 million less than what my recommendation is.


MR. O'LEARY:  All right.  Well, I can understand what it is you're proposing --


MR. JOHNSON:  Sure.


MR. O'LEARY:  -- and where your concerns are.  That $319,000 that you have, am I correct in understanding that that is the full amount of the direct allocation charges taken from the RCAM?


MR. JOHNSON:  That's my understanding.


MR. O'LEARY:  All right.  It's your paper.  Is it your understanding?


MR. JOHNSON:  Well, no.  But the number ‑‑


MR. O'LEARY:  Okay.


MR. JOHNSON:  As I understand, I took the number as being that, as you've described, after the adjustments made by Deloittes, I think specifically for travel in that case.


MR. O'LEARY:  All right.  And then down below, at item 1.2, where it says directors' fees.


MR. JOHNSON:  Yes.


MR. O'LEARY:  We see on the right‑hand side $100,000.


MR. JOHNSON:  That's correct.


MR. O'LEARY:  Am I correct in understanding that the total amount that you think is appropriate for the board of directors' support, the things that are required by a modern board - the assistance, the costs associated with that, the compensation to the directors, their expenses - would all be met by an aggregate of $419,731?


MR. JOHNSON:  Well, it was my understanding that there are costs included in EGD for their own board and that these costs were related to the EI board and were being passed down to EGD.


MR. O'LEARY:  All right.


MR. JOHNSON:  So the number would be higher than the $419,000.


MR. O'LEARY:  Can I ask you, off the top, what the number would be?


MR. JOHNSON:  Well, I think some place I saw a number, which I thought seemed awfully low, of about a hundred and ‑‑ there was one IR, I think, that ‑‑ or, no, one schedule in the application some place that indicated about $150,000, or something like that, which I thought was low for what would be EGD's internal costs for their own board, but -- so I anticipated that with the $419,000 and somewhere probably in -- $150,000 to $300,000 to internal, you would have about anywhere between half and three-quarters-of-a-million dollars for board of directors' costs.


MR. O'LEARY:  All right.  So I have now heard 419, plus 150 to 300,000; is that what ‑‑


MR. JOHNSON:  Well, I could find explicitly $150,000.  I found that a little low.  Now, maybe it is the number.  That's all that is in EGD's filing, but I would have anticipated it would have been somewhat higher than that, so that was ‑‑ I was basically saying, Here is $419,000 over and above what is already in EGD's filing for their own board of directors.  And the $419,000 was to account for the fact that you would have an external ‑‑ a board of directors that would have probably two or three more board members.


It may still have two or three internal people on that board on a stand‑alone public company like EGD.


MR. O'LEARY:  I'm sorry.  You just said would have two or three more board members.  I thought your evidence said it would have six to eight?


MR. JOHNSON:  Yes, which is ‑‑


MR. O'LEARY:  That's two more.


MR. JOHNSON:  Okay, two more.


MR. O'LEARY:  Now it's three.  So you're saying that there's a possibility it might be more than eight?


MR. JOHNSON:  Well, no.  When I said two or three, it was the fact that it depends on whether you're ‑‑ right now, as I understand it, there's three EI employees who are -- excluding Mr. Daniel, who are on the Board.


So if you were replacing those three with outside directors, then you would be accounting for three, and that's where the three comes from.  Overall, I would expect that you could probably operate with a board of about six, maybe eight.


MR. O'LEARY:  You could probably?  So you're not very adamant about it?


MR. JOHNSON:  Well, no, because there's been trends, as I'm sure you're aware, over the years.  At one time, large boards seemed to be the approach, and then they have, I think, it's fair to say overall, shrunk in size, as I think people have recognized that you need a fairly small ‑‑ a smaller core that are going to be more actively involved as board members.


So I think all the company ‑‑ generally speaking, most companies are ‑‑ have been cutting back the size of the board.  The primary indication I see of that is that banks used to have huge board of directors and now are cutting back in size.


MR. O'LEARY:  All right.  Well, let's try and look at an example, then.  I understand your evidence and your comments about the dollar value of the board of directors' fees and the support are based, in part, on your knowledge of what's going on out there.  That appears to be the case.


Could I ask you to turn to the last tab in our cross‑examination materials today?  This is the management proxy circular for Canadian Utilities Limited.  This is an Alberta company, so you, I presume, have some familiarity with them?


MR. JOHNSON:  I have some familiarity with them, yes.


MR. O'LEARY:  All right.  Sir, if you turn to page 3 of that, I've added them up.  Subject to check, would you confirm that, in fact, there are twelve board members for that company?


MR. JOHNSON:  There are, three of them being Mr. Sutherland's two daughters.


MR. O'LEARY:  All right.  And then in terms of the directors' remuneration, if I could turn you to page 12.


MR. JOHNSON:  Yes.


MR. O'LEARY:  You will see the annual retainer for the directors is 65,000, and for the chairman 222,500.


MR. JOHNSON:  That's correct, and there's a proceeding that will commence later on, either this fall or early next spring, of which the compensation of the directors for Canadian Utilities and its subsidiary, CU Inc., which owns ATCO Gas Pipeline and ATCO Electric, will be discussed before the Alberta Energy and Utilities Board.


MR. O'LEARY:  All right.  But presently this is what they are paying their directors; correct?


MR. JOHNSON:  That's what they're paying their directors, yes.


MR. O'LEARY:  If we go through these numbers, if you look at ‑‑ subject to check, but if we look at what each director would be entitled to receive based upon their representation on various committees, and the number of meetings that were held ‑‑ would you look to the very last page of that document?  You will see that there's a complete list of the number of meetings that were held in 2004.


MR. JOHNSON:  Yes, I see that.


MR. O'LEARY:  I tally it all up to a million-four in directors' fees.  Subject to check, would you accept that, sir?


MR. JOHNSON:  I will accept that, subject to check, and I will just say for the record that I have expressed opinions that the amount of directors' fees to be included from CU into the regulated utilities is too high.


MR. O'LEARY:  But isn't the reason why - in fact, I'm going to suggest to you the opposite of what you said - many utilities, many companies are actually increasing their board these days is a result of the different regulatory environment which exists, both in terms of securities law requirements and in respect to corporate governance?


If you simply look at the Toronto Stock Exchange guidelines, would you not agree that there's an obligation now that most companies take upon themselves to comply with that?
     MR. JOHNSON:  Most companies take it upon themselves to comply.  They don't necessarily need the number of directors that CU has.  We can go through it, if you want.
     I mean, there's a history here to, Mr. Britton and Mr. French are old friends of Mr. Southern.  They have been involved in the company for years.  Mr. Booth and Mr. French are and Britton are both partners at Bennett Jones which is the primary law firm that assists ATCO and CU.  So there is some history here.  

I wouldn't consider -- Mr. Neldner is a former director of -- president of Telus.  So most of these gentlemen, there is only about three outsiders, really, on that board.  But the numbers are what they are.
     MR. O'LEARY:  All right.  Well, that's what we have here, because you didn't, in your evidence, in your prefiled evidence nowhere in your responses to your interrogatories, make any specific reference to a company that we could look at and rely upon for the purposes of determining what the right number of directors should be; right?  It's not in your evidence.
     MR. JOHNSON:  No.  I'm not here to tell you.  We're talking about -- trying to say what is the need of Enbridge Gas Distribution, and what would the need be if we had a stand-alone utility.
     Well, we know we don't have a stand-alone utility.  So what hypothetical are we going to build?  And all I did was look at it and say:  It seemed to me that if I look at on a need basis, another $420,000 roughly over and above what was already in there seemed, as a reasonable number if I was going to do a line-by-line determination of what the allocation should be.  Recognizing that that allocation, when I did that line-by-line, was less than what I was recommending.
     MR. O'LEARY:  I'm sorry, I didn't realize the exercise was one of hypothetical.  I thought that was what you were doing, was at the end of the day trying to do some sort of a comparison to a stand-alone public issuer.
     MR. JOHNSON:  I was.  But I mean it is hypothetical in the sense that Enbridge Gas Distribution is not a 

stand-alone company.
     MR. O'LEARY:  Indeed, in your evidence in-chief this morning, the part that created a little discussion immediately following it, you referred to a company by the name of Emera.
     MR. JOHNSON:  Yes.
     MR. O'LEARY:  We've had a chance now to go online and I provided to you and your counsel a copy a portion of the 2004 financial report that indicates that that company, the one you used and referenced here today, as being an appropriate comparator, has 15 directors.
     MR. JOHNSON:  No, I used the amount they were paying their directors, sir.
     MR. O'LEARY:  You're going to cherry-pick which companies; is that correct, sir?
     MR. JOHNSON:  No.  I looked to see what kind of remuneration.  Yes, they've got a lot more directors than I would have thought they needed, but again there's some historical baggage with respect to Emera.  It's the old Nova Scotia power which at one time was a 

government-owned utility, and there were certain people on that board that, as I understand it, were essentially political appointments.
     It takes time to work those things down.  But I was using it for the dollar value of what a board member should get.
     MR. O'LEARY:  Madam Chair, I seem to have exhausted my half hour by about ten minutes.  My apologies.  Those are my questions but I did want to conclude by thanking the panel for the time and dedication on behalf of both the company and all of the parties, if I may speak for them even though many are not here.  I'm sure Mr. DeVellis would add to this, but we do appreciate this has been a long and very paper-oriented and difficult proceeding and we thank you for your time and attention.
     MS. NOWINA:  Thank you, Mr. O'Leary.  Mr. Millar --
     MR. O'LEARY:  Oh, Madam Chair, I do want to personally thank the court reporter, who has put up with much too quickly my speaking, and thank you for not interrupting me on at least a dozen of occasions when I should have been told to slow down.  But on behalf of everyone thank you very much Madam Reporter.
     MS. NOWINA:  Mr. Millar, do you have question for --
     MR. MILLAR:  Thank you, Madam Chair.  We're not quite done but I will be very, very brief.

CROSS-EXAMINATION BY MR. MILLAR:
     Mr. Johnson, my name is Michael Millar, I'm counsel for Board Staff.  I just have one very, very brief matter to go over with you.
     MR. JOHNSON:  Sure.
     MR. MILLAR:  In your prefiled evidence and the reference is Exhibit L25, I'm looking at page 16, but I don't know that you need to turn it up.
     You indicate that the proportion of indivisible costs allocated to EGD as a proportion of the directly-allocated costs is fairly high.  Is that an accurate summary?
     MR. JOHNSON:  Yes, it is.
     MR. MILLAR:  And my question to you is:  Are you aware of any other companies that have multiple affiliates, some of which are regulated, that have a significantly lower proportion of indivisible costs as compared to their direct costs?
     MR. JOHNSON:  Well, a lot of the companies don't keep track -- they all do it differently, so it is hard to -- it's hard to say that there are some that don't -- aren't some.  Most of the ones that I have seen where they have tried to determine costs directly, haven't appeared to, and you never know, because you never know how much of those indivisible costs have already been rolled back into the direct -- didn't appear to be, to the same degree or same amount as Enbridge's -- Enbridge.
     MR. MILLAR:  I will try my follow-up question and you may well not have an answer to that.  I was wondering if there was a methodology used by any of these companies that might be helpful to us here.  If you don't have an answer, then that's the answer.
     MR. JOHNSON:  Well, I think the ones where you have a minimum number of indivisible costs is where they do -- I think back to Westcoast, where all of their employees were required to keep track of their time on a time-docket basis.  

When you do that, you do -- there's much more of an incentive and an onus to establish where you are working and what you are doing for a particular thing.
     So in that case, that's one way of, you know, when everybody has to keep track of their time.  Now, some of the -- the CEO once admitted he didn't do a very good job of it, but that was still a method that would or should minimize the amount of indivisible costs.
     MR. MILLAR:  Okay, thank you.  Those are my questions.
     MS. NOWINA:  Mr. DeVellis, do you have any redirect?
     MR. DeVELLIS:  No redirect Madam Chair.  

I would certainly want to echo Mr. O'Leary's comments and stress my appreciation to the panel and to the court reporter as well.  Thank you.
     MS. NOWINA:  Thank you, Mr. DeVellis.

QUESTIONS FROM THE BOARD:
MS. NOWINA:  I have one question, Mr. Johnson.

Mr. O'Leary took you to volume 10 of the -- volume 10, page 21 of the transcript.  And it was a discussion with Ms. Haberbusch and I think it's lines 3 through 15 where she indicates that there are some services offered by EI that she does not take, and that she, when she was given the list, she eliminated those because she gets that assistance from outside parties.
     In the exchange you had with Mr. O'Leary, I thought I understood you to say, yes, those costs were removed from her direct allocation, but that somehow they were in the indirect allocation, and that EGD would be picking up a portion of those.
     Did I understand you correctly to say that?
     MR. JOHNSON:  Well, if I said it, Madam Chair, I probably didn't convey what I was trying to say there.  Yes, I was acknowledging that the costs that she had specifically said she needed were allocated directly to her.
     Where my concern was was with the large portion of indivisible costs that were then being allocated and it appeared that some of those were not necessary -- the costs related to services that she would not necessarily have needed.  Given the fact that there was relatively -- her portion of those costs was relatively small compared to all of the other affiliates on a direct basis, I wouldn't.  But the indivisible costs were allocated to essentially on a headcount basis.  Not taking into account, you know, that the vast majority of the direct costs were going to other affiliates.
     So that was the point I was trying to make.  If I didn't convey it as well as --
     MS. NOWINA:  So you weren't indicating those direct costs of the other affiliates were somehow being subsidized by EGD?


MR. JOHNSON:  No, no.  It's the indirect appeared to be subsidized, if you want to use that term.


MS. NOWINA:  Thank you very much.  That completes this witness panel.  That completes our fortieth day of this and the oral portion of this hearing.  I would like to echo the comments of others and turn it back to you.  I appreciate and the panel appreciates the effort, the time, and the diligence that's gone into this hearing.  


I know that all of us wish that it had been shorter, but I do appreciate that everyone has worked very, very hard.  I echo my comments about the court reporter.  She is excellent and if I could choose court reporters, I would choose her.  And so thank you very much.  Mr. Sommerville is giving me a note.


Mr. Sommerville tells me that I need to ask Enbridge if there is any rebuttal evidence?


MR. O'LEARY:  My client asked if this is some sort of corporal punishment?  


I am advised "no".


MS. NOWINA:  Thank you.  And I would like to thank my fellow Panel members.  As you can tell from that last exchange, I couldn't have done it without them.  Thank you very much, everyone.  We are now adjourned.   

--- Whereupon the hearing concluded at 2:15 p.m.
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