
[image: image1.jpg]) SIC PERMANET

| _rocus | 4
Ontario

VT INCEPIT

2\




ONTARIO

ENERGY

BOARD

	FILE NO.:
	EB‑2005‑0001 

EB-2005-0437
	

	VOLUME:

DATE:

BEFORE:
	Motion for Review

from Direct Energy

April 4, 2006

Pamela Nowina

Paul Sommerville

Cynthia Chaplin
	REDACTED

Presiding Member

Member

Member


EB-2005-0001

EB-2005-0437

THE ONTARIO ENERGY BOARD

IN THE MATTER OF the Ontario Energy Board Act, 1998, S.O.1998, c.15, Schedule B;

AND IN THE MATTER OF an Application by Enbridge Gas Distribution Inc. for an Order or Orders approving or fixing just and reasonable rates and other charges for the sale, distribution, transmission and storage of gas commencing January 1, 2006;

AND IN THE MATTER OF a motion by Direct Energy Essential Home Services for the Board to vary its EB-2005-0001/EB-2005-0437 Decision.

Hearing held at 2300 Yonge Street, Suite 1700, 

Ontario Environmental Review Tribunal,

Toronto, Ontario, on Tuesday,

April 4, 2006, commencing at 9:05 a.m.

-----------------------------------------------

Motion for Review from Direct Energy (Redacted)

-----------------------------------------------

B E F O R E:

PAMELA NOWINA


PRESIDING MEMBER
PAUL SOMMERVILLE

MEMBER

CYNTHIA CHAPLIN

MEMBER

A P P E A R A N C E S

MICHAEL MILLAR


Board Staff

RICHARD BATTISTA

ERIC HOAKEN



Direct Energy

EVANGELIA KRIARIS

FRED CASS



Enbridge Gas Distribution

VINCE DeROSE



IGUA

MICHAEL BUONAGURO


VECC

JOHN DeVELLIS


HVAC Coalition

I N D E X   O F   P R O C E E D I N G S

Description







Page No.

--- Upon commencing at 9:05 a.m.




1

Appearances








1

Preliminary Matters







2

--- In-camera session commenced at 9:24 a.m.


13

[Note:  Page 13, line 5, to page 114, line 6 has been redacted]
--- In-camera session concluded at 2:09 p.m.


114

--- Whereupon the hearing adjourned at 2:09 p.m.

114
E X H I B I T S

Description







Page No.

EXHIBIT NO. KX41.1:  (CONFIDENTIAL)



38

EXHIBIT NO. KX41.2:  (CONFIDENTIAL)



88 

U N D E R T A K I N G S

Description







Page No.

UNDERTAKING NO. JX41.1:  (CONFIDENTIAL)



16  

UNDERTAKING NO. JX41.2:  (CONFIDENTIAL)



18

UNDERTAKING NO. JX41.3:  (CONFIDENTIAL)



27

Tuesday, April 4, 2006


--- Upon commencing at 9:05 a.m.

     MS. NOWINA:  Please be seated.

     Good morning, everyone.  The Board issued its Enbridge Gas Distribution decision with reasons for application in EB-2005-0015 on February 9th, 2006.  

     On March 1st, 2006, Direct Energy Essential Home Services filed a notice of motion seeking an order varying, cancelling or suspending certain provisions of the Board's decision.  Direct Energy's motion is in relation to third-party billing on Enbridge Gas's bill.  


Direct Energy has filed sworn affidavits of Mr. Rose and Mr. Shulist as evidence in this case.  Mr. Rose and Mr. Shulist have been cross-examined by intervenor counsel and by Board counsel.  We have the transcripts of those cross-examinations.

     There are two portions to today's proceeding.  First, the Board Panel will ask Direct Energy's witness, Mr. Rose, to respond to the question in our Procedural Order.  Following this, we will hear argument, beginning with Direct Energy, Enbridge will be second, followed by other intervenors, then Board Counsel.  Direct Energy will conclude with reply argument.

      I'm Pamela Nowina, I will be presiding today.  Joining me on the Panel are Mr. Paul Sommerville and Ms. Cynthia Chaplin.  


May I have appearances, please.


APPEARANCES:

     MR. HOAKEN:  Yes, I'll start.  I'm Eric Hoaken for Direct Energy.  Good morning, Madam Chair.  I'm accompanied by Ms. Kriaris.

     MS. NOWINA:  Thank you, Mr. Hoaken.

     MR. CASS:  Fred Cass for Enbridge Gas Distribution.

     MS. NOWINA:  Thank you, Mr. Cass.

     MR. DeROSE:  Good morning, Madam Chair.  Vince DeRose, IGUA.

     MS. NOWINA:  Thank you, Mr. DeRose.

     MR. BUONAGURO:  Michael Buonaguro, for VECC.

     MS. NOWINA:  Thank you, Mr. Buonaguro.

     MR. DeVELLIS:  Good morning, Madam Chair, John DeVellis for HVAC Coalition.

     MS. NOWINA:  Thank you, Mr. DeVellis.

     MR. MILLAR:  And Michael Millar for Board Staff.  With me is Mr. Richard Battista.

     MS. NOWINA:  Thank you, Mr. Millar.  

     I understand that there's at least one preliminary matter, Mr. Millar?


PRELIMINARY MATTERS:

     MR. MILLAR:  Yes, Madam Chair, I do have a preliminary matter.  I'm not certain if any others do.  I didn't hear of any this morning.

     I think the Board should at some time this morning, and perhaps now, deal with the issue of the confidential status of the documents that have been filed by Direct Energy.  As the Board knows, Direct Energy is seeking confidential status for, I believe, four documents, and I may be mistaken, there may be a couple of others, but four chief documents.  They are the affidavits of Mr. Rose and Mr. Shulist, and then the two transcripts of the cross-examinations of Mr. Rose and Mr. Shulist.  


As the Panel is aware, the Board granted temporary confidential status to the affidavit of Mr. Rose when it came in.  And although the Board didn't specifically deal with the affidavit of Mr. Shulist, which came in a little bit later, and the issue of the two transcripts, it was at least my understanding that this confidential status -- at least this temporary confidential status had been extended to those documents as well.  And, in fact, I believe Direct Energy only circulated those documents to the parties that had signed the Board's undertaking of confidentiality.

     In its letter of, I believe it was March 16th, the Board did indicate to Direct Energy that it would at least temporarily treat Mr. Rose's affidavit as confidential,  and it would require Direct Energy to provide a redacted copy of Mr. Rose's affidavit for the public record.

     I think there are two things that the Board has to decide today.  The first is whether or not any of the information should properly be treated as confidential, any of the information in any of the four documents.  And then, assuming the answer to that is yes, Board Staff would recommend that the Board require Direct Energy to provide redacted copies of these four documents and, in fact, any documents that Direct wishes treated as confidential.  And that these redacted versions would go on the public record.

     Now, in terms of timing, I can just throw out some dates and I'm happy to hear from the other parties to here what they think of that.  What I would suggest is that DE would be required to provide the redacted copies, assuming the Board chooses to follow this course, DE would be required to provide redacted copies by this Friday.  And then Board Staff and any other parties who were interested in commenting, they could do so, I would suggest, by Monday afternoon.  I don't think it's a difficult exercise.  And those submissions would be provided to the Board in writing, if there were any.  And then the Board could simply make its decision.  


So I'm certain Direct Energy probably would like to address this as well, but those are my opening comments on this issue.

     MS. NOWINA:  Thank you, Mr. Millar.  


Mr. Hoaken, any comments, please?

     MR. HOAKEN:  Yes, I do, thank you, Madam Chair, and I thank Mr. Millar for raising the issue and framing it as he has.


To address the first of the questions that he posed, the question being, should the information be treated as confidential, it's certainly our submission that it should.  And that submission was made already to the Board in correspondence that was forwarded in advance of these proceedings, and I don't prose to repeat all of the reasons that were cited in that correspondence.  


But our position is that simply, this information is commercially sensitive.  We are in a proceeding where competitors of Direct Energy are having access to information that they otherwise would not have.  It's information, if it can be used outside of the scope of these proceedings, which will demonstrably give those parties a commercial and competitive advantage.  


And it is for that reason, and I'm not sure I can say much more about it, it is for that reason that that we seek the confidential status, because the information deals with the contractual relationships and anticipated contractual relationships between our client, Direct Energy, and third parties who are not subject to the regulatory power of the Board.

     So it's for that reason that we ask and submit that this information should be accorded the safeguards that other similarly situated information was accorded during these proceedings.

     On the second point, we are quite happy to give our submissions on what portions of the four identified documents should be redacted, dealing with Mr. Rose's affidavit, as the Board likely knows, a version of that affidavit that's redacted has already been prepared and submitted.  That obviously poses no difficulty.

     I anticipate with Mr. Shulist's very brief affidavit, that similarly will not pose any difficulty at all.  The transcripts of Mr. Rose and Mr. Shulist comprise approximately a hundred pages, and I anticipate that we could have a submission on what portions of those transcripts should be redacted, we could have that to the Board certainly by Friday, as my friend has said.

     MS. NOWINA:  Thank you, Mr. Hoaken.  


Does anyone else have submissions on this issue?

     MR. DeVELLIS:  We have submissions, Madam Chair.  I don't think it serves the administration of justice to have documents that are not on the public record.  I think parties that are subject to litigation should expect that their documents that are relevant to the litigation will be on the public record.  


Just looking at, specifically, with the affidavit -- with the documents in question, the information that Direct seeks to have redacted or confidential is largely already contained in Direct's notice of motion.  For example, they note that the costs are in the range of 3.9 to 9.3 million, and they give an estimate of 16 to 24 months, even though it's a motion, which is not a confidential matter.  


So in our view, we don't understand why the other documents should be confidential.  And I think it just, as I said, weakens confidence in any administration of justice.  


So those are our submissions.  Thank you.

     MS. NOWINA:  Mr. DeRose?

     MR. DeROSE:  Thank you, Panel.  


I would just like to reiterate, this has been IGUA's position for about the last three years, since we've seen the number of confidential numbers increase in proceedings.  And we'd like to just again reiterate that when this occurs, the presumption should be that documents are public and that the burden rests, in this case, with Direct Energy to demonstrate the need for confidentiality, which in this case, in our submission, they are going about making submissions in terms of what should or should not be redacted.  When you are reviewing that next week, we would urge the Board to take a critical eye to those redactions and question exactly what is commercial and what is not commercial.  And anything that's not commercial should not be redacted.  The rule of thumb for this Board should be that redactions are as limited as they can be.  And for that purpose we would just reiterate, this is our position.
     I know this Board has heard us say that a number of times before, but again, that is our position.     

MS. NOWINA:  Thank you, Mr. DeRose.  Any other submissions?       

MR. MILLAR:  Madam Chair, if I may just add one thing.  I didn't actually present my own submissions when I sort of introduced this issue, but I'll be very brief.
     I extend to agree with Mr. DeVellis and Mr. DeRose that -- I think the default position for any document filed at the Board should be that it goes on the public record.  And the onus should lie with the applicant to demonstrate why it should be confidential.
     Now, that being said, reading through some of the documents in question, I could probably accept that there are a couple of areas that maybe this should be considered confidential.  And I think the real test will probably come when we see the proposed redactions.  And then we'll see if there's still any disagreement between the parties.
     So I think that the real test will come then.
     I'm not opposed entirely to there being any confidential status granted to some of the portions of these affidavits and the transcripts, but again, I guess we'll have to see what Direct Energy proposes are the actual redactions.     

MS. NOWINA:  Thank you.  Mr. Hoaken, do you want to make any response to what Mr. Millar had to say?     

MR. HOAKEN:  No, simply to say that that suggestion we've just heard from Board Counsel, I think, is very reasonable.  It is somewhat difficult for me to make a specific submission about the particular aspects of the documents that are confidential, and I think the proof, the proof will be in the pudding, as it were, when we propose these specific redactions.
     It’s a two-stage process that's been proposed, in my respectful submission, addresses all of the concerns you've heard expressed around to the table.
     If we are permitted in the first instance to have these documents treated as confidential and propose the specific redactions, then it will be up to the Board to weigh the exact nature of the evidence that we're seeking to protect.     

MS. NOWINA:  Thank you, Mr. Hoaken.
     We will then proceed with the recommendation that Board Staff has made and treat the documents as confidential until we've gone through this process to have the redacted versions.     

MR. MILLAR:  I think I suggested Friday for Direct Energy and then Monday afternoon for the other parties.  Is that acceptable to the panel, or to Direct, for that matter?     

MR. HOAKEN:  I'm just conferring with my colleague if we can do Friday.  All right, we think we can have it to the Board and counsel by Friday.  Or at least, I should say, by the end of the day Friday, if that's acceptable.     

MS. NOWINA:  Thank you, then we will use that timeline.
     While we are on the topic of confidentiality, this session is not in-camera.  It's the Board's preference that it not go in-camera.  But I did want to make that point now, in case there are any concerns.  Know your submissions will be, and if there are any concerns with that, I'd like to raise them now.   

MR. HOAKEN:  Yes, I'd like to raise a concern.  We were going to ask that these proceedings be in-camera for a couple of reasons.     

First of all, at the Board's hearing in this matter, all of the sessions as I recall it, in any case, that dealt with the dealings with third parties and the commercial relations among and between those parties were conducted in-camera.  So, for example, the evidence in its entirety that was given, as I recall it, at least, by the third party access panel was in-camera.
     And given that the information and evidence and submissions that the Board is going to hear this morning are on the same subject, in my respectful submission, there would be no principled basis for proceeding on any other -- on, excuse me, any other footing.
     Also, the confidentiality protections that the Board has provisionally given to the documents would be rendered illusory, in my respectful submission, if the proceedings this morning were not conducted in-camera, because I anticipate that many of the same facts and details that are going to be the subject of the proposed redactions of Direct Energy will be the subject of testimony from Mr. Rose and the subject of submission by myself and perhaps other counsel.
     So, for those reasons, in my respectful submission, in order to give effect to the confidentiality protection that the Board has recognized this morning, albeit provisionally, it is necessary to conduct the proceedings this morning on an in-camera basis.     

MS. NOWINA:  Submissions by others.  

MR. MILLAR:  Madam Chair, I think Mr. Hoaken may be right in that he has some concerns about documents that the Board has already at least granted temporary confidential status to.  I'm wondering if a possible fix would be that we treat the transcript from this proceeding, which I understand is not being broadcast live to the Internet because of our new room here, it may be possible that we also look at creating a redacted version of this transcript, the transcript of this proceeding, so that this document would have the same status as the other documents.  We would require, or the Board could require, that DE produce a redacted version of this transcript as well and the rest could go on the public record.  That might be a possible way that we could deal with this.      

MS. NOWINA:  Thank you, Mr. Millar.  

Submissions from anyone else?     

The first thing I'd like to point out, Mr. Hoaken, that in the earlier proceeding for this case there was a great deal of confidential material.  And our normal practice would have been to go back and redact the transcripts.
     We didn't do that because of the volume of work that would have been involved.  But I think in the future we won't let that stop us from taking those kinds of redactions.
     So I'm sensitive to your concern about the commercial information, and we can go in-camera now but on the basis of the transcripts being redacted in the same time frame that the other documents we have discussed be redacted.
     We'll produce a public version.     

MR. HOAKEN:  And I would just say I'm concerned only about the time frame.  I can't anticipate right now what the volume of the transcript produced this morning will be.  And my gut feeling was that the time frame of Friday for the redaction of the documents we've already discussed was optimistic but do-able.  I'm concerned that we will not be able to propose a redacted version of this morning's transcript by Friday.     

[The Board confers]     

MS. NOWINA:  All right, Mr. Hoaken, we'll give you the weekend, and you can have Monday to provide the redactions, and the other parties until Wednesday to respond to them.
     I want to affirm that this Board will not be issuing a decision in this case until we have redacted versions.  We find it too hampering to have to put forward a decision when we don't know what information is confidential and what information is not confidential.     

MR. HOAKEN:  All right.  Thank you, Madam Chair.     

MS. NOWINA:  Any other preliminary matters?     

MR. HOAKEN:  Just one issue, if I may, Madam Chair.  I've been alerted to the fact that Ms. Ruzycki, who I understand is here on behalf of ESC, has not executed the confidentiality undertaking and would propose that it would be appropriate for her to do so, in order to have access to the materials that we were going to be discussing this morning.     

MS. NOWINA:  Either that, Ms. Ruzycki, or you will have to leave.     

MS. RUZYCKI:  I think I will leave, then.     

MS. NOWINA:  All right, thank you, Ms. Ruzycki.

MS. RUZYCKI:  Okay.  Thanks.     

MS. NOWINA:  Is there anyone else present who has not signed the undertaking, or was not part of the Board?
     Are we going to have another departure, are we?     

MR. CASS:  Yeah.  

MS. NOWINA:  Are there any other preliminary matters?
     We are now in-camera 

--- In-camera session commenced at 9:24 a.m.
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--- In-camera session concluded at 2:09 p.m.
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