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Tuesday, July 5, 2005

‑‑‑ Upon commencing at 9:35 a.m.


MS. NOWINA:  Good morning, everyone.  Good to see you.  The Board is sitting today in the matter of proceeding number EB‑2005-0244, convened on the Board's own motion under section 19(4) and section 36 of the Ontario Energy Board Act of 1998.


This proceeding concerns Enbridge Gas Distribution's proposed methodology for its transactional services business, in board decision RP-2003‑0203 dated November 1st, 2004.  The Board ordered EGD to develop a methodology for making surplus transactional services assets known to and available to unrelated market participants on a non‑discriminatory basis.


On January 31st, 2005, after consultation with other stakeholders, EGD filed its proposed methodology with its stakeholders and the Board.  Several stakeholders wrote to the Board to indicate that they did not believe EGD's proposed methodology complied with the Board's direction.  On March 18th, 2005, the Board issued this notice of proceeding with respect to this matter.  


The parties to this proceeding have just ended a settlement conference and on July 4th, 2005 filed a settlement proposal reflecting the participants' positions.  The purpose of today's hearing is for the Board to consider that settlement proposal and rule on its acceptability.  


My name is Pamela Nowina.  I will be the presiding member in this hearing, and joining me on the panel are Board members Mr. Paul Sommerville and Ms. Cynthia Chaplin.  Can I have appearances, please?


APPEARANCES:


MR. CASS:  Yes, Fred Cass for Enbridge Gas Distribution.


MS. NOWINA:  Thank you.


MS. DeMARCO:  Thank you, Madam Chair.  I'm Elisabeth DeMarco for the Advocates For Fair and Non-Discriminatory Access.


MS. NEWLAND:  Good morning, Madam Chair.  Helen Newland for Enbridge Gas Services.


MR. DeROSE:  Vince DeRose, Industrial Gas Users Association.


MS. NOWINA:  Thank you.  


MR. ROSS:  Good morning, Panel.  Murray Ross for TransCanada PipeLines.


MR. DeVELLIS:  Good morning, Madam Chair.  John DeVellis for Vulnerable Energy Consumers Coalition.


MS. NOWINA:  Thank you.


MR. MILLAR:  Michael Millar for Board Staff.


MS. NOWINA:  Thank you, Mr. Millar.  Are there any preliminary matters?

Mr. Cass, are you going to do the honours?


PRESENTATION OF SETTLEMENT PROPOSAL:

SUBMISSIONS BY MR CASS:


MR. CASS:  I will make my best stab at it, Madam Chair. 


As the Board is aware, the document that has been filed as Exhibit D, tab 1, schedule 1 is a settlement proposal laying out a complete settlement reached by all participating parties from the settlement conference in this proceeding.


There are actually two parts, as the Board would have seen, to the settlement proposal.  Much of what was agreed upon by the parties is reflected in a document describing a proposed transactional services methodology.  It's entitled "Enbridge Gas Distribution Methodology For Transactional Services", and that document, in its entirety, is attached as Appendix 1 to the settlement proposal.


Then of course the other part of the settlement proposal is the body that provides further explanation and background regarding the complete settlement that the parties have reached. 


Before I go any further, if I might just bring to the Board's attention one typographical error that seemed to escape everybody's attention until just after the document had been filed, at which time it was noticed.  It is on page 1 of Exhibit 1, so that is ‑‑ sorry, page 1 of Appendix 1.  That is the page coming just after the title page for Exhibit 1, and it has, at the top of it, a heading "Transaction Services (TS) Surplus Assets".  Obviously that should have said "Transactional Services" in the heading of Appendix 1 on page 1.


What I would propose to do is attempt to take the Board through the settlement proposal.  I believe the Board has had an opportunity to read it, so I will not touch on each and every provision, but I will do my best to hit the highlights, if I could put it that way.


In order to do that, I think it is useful if we look at the settlement in respect of two different areas.  The first area goes back to the Board's RP-2003‑0203 decision.  The Panel will recall that in that decision, at paragraph 2.5.9, the Board indicated its expectations about a methodology that would meet the Board's standard for fair and non‑discriminatory access.  


So the first part of the settlement proposal that I will take the Board through is what the parties have agreed to to meet that standard set by the Board.  


Then the second part that I will take the Board through is ‑‑ pertains to issues regarding transactional services that are conducted when interruptible customers have been curtailed, and there -- as on all parts of this case, there is a complete settlement on that, as well, and I will take the Board through that.


So going to the first area that I described, that is the methodology for fair and non‑discriminatory access.  That is, again, Appendix 1 to the settlement proposal.  That is the proposed methodology that all parties have agreed upon.  


In the opening paragraph of the proposed methodology, you will see the wording indicating that:

"What the parties have endeavoured to do is develop a methodology that allows Enbridge Gas Distribution to optimize revenue from excess assets and full and fair and non‑discriminatory access to TS assets by all market participants."


So this is the document that describes the efforts of the parties to reach an agreement that will meet that standard of full, fair and non‑discriminatory access.


What I would propose to do is perhaps just speak about some of the highlights of what the parties have agreed upon in order to come to this new methodology.  First, and this goes back to the original proposal, this is not in itself something new, but the new methodology involves a web‑based blind auction process, and that is described in more detail on pages 7 to 11 of Appendix 1.  I won't go through those pages, because I'm sure the Board has read them.


What it means, in essence, is that bids for transactional services will be ‑‑ parties will be able to post their bids on a website, and there will be controls in place that prevent anyone other than the bidder from accessing bid information prior to the close of bidding.  That's what is meant when we refer in the document to a blind auction process.  So that the Board can see in paragraph numbered 3 on page 8 of Appendix 1, describing how that blind auction process works.


Just carrying on in paragraph 3 from what I just read, the Board will see the following sentence:   

"Upon close of bidding, bids will only be accessible to and evaluated by Enbridge Gas Distribution employees."


Now, this is the second feature of the proposed methodology that I wish to highlight and is a key element of the agreement by the parties.


What the parties have agreed to is that the utility functions now performed by Enbridge Gas Services will be returned to Enbridge Gas Distribution employees, and this is why Appendix 1 in the sentence that I just referred to, and in other places, refers to Enbridge Gas Distribution as being in charge of managing the process for making transactional services available in the market.


The description of what has been called "repatriation" of utility services from Enbridge Gas Services to Enbridge Gas Distribution is actually provided in the main body of the settlement proposal at pages 4 to 5.  There the Board will see what I've just referred to, that the utility services and functions now performed by Enbridge Gas Services are going to be returned to Enbridge Gas Distribution to be performed by Enbridge Gas distribution employees in Calgary.  There will be separation in accordance with the Affiliate Relationships Code.  And the Board can see, in the second paragraph under this “Repatriation” heading, the agreement that there will be compliance with the Affiliate Relationships Code.  

     So what this means is that Enbridge Gas Services will no longer have a role in utility functions, and only a role as a potential counter-party in transactional services transactions.  

     Now, the Board perhaps may be wondering about the costs of what has been called “repatriation.”  The company is not expecting any significant cost changes one way or the other - that is, up or down - but, obviously, the full implications are not yet known.  To the extent that there are any known material implications, the company would propose that those be brought forward in the rate case.  So that's the second highlight of the settlement proposal that I wish to bring to the Board's attention.  

     Now, the third key area of agreement relates to what I think is described in Appendix 1 as “Inbound Unsolicited Opportunities.”  As the Board will understand, there is, of course, the blind auction process, but there are other opportunities for transactional services to be sold into the market, that come from counter-parties directly contacting the administrator, which, in future, will be Enbridge Gas Distribution.  So this is dealt with in Appendix 1, starting at page 12.  

     Again, I won't go through it in detail.  There is some description of the background of inbound unsolicited transactions.  These can originate from any potential counter-party, but, in the case of Enbridge Gas Services as a potential counter-party, there are some limits that have been agreed to and are described at the bottom of page 12 of Appendix 1.  So that's the third main feature of the settlement. 

     The next point that I wanted to touch on is on the following page of Appendix 1, pages 13 and 14.  This has to do with reporting.  On a monthly basis, with a 15-day lag, Enbridge Gas Distribution has agreed to provide three types of reports, as described on page 13.  In addition, later on page 13, you will see a reference to a report that it is proposed would be filed with the Board on an annual basis, should the Board accept this settlement proposal.   So there are two elements of the reporting in respect of this aspect of the settlement that I wish to bring to the Board's attention, the three monthly reports and the annual report.  

     Again, still on the first area of settlement, that is, “Fair and Non-Discriminatory Access”, there are also compliance provisions.  This would be the fifth area that I wish to highlight.  I'm sorry that it does require a bit of jumping around, because things are found both in the body of the settlement proposal and in Appendix 1.  

     In terms of compliance, page 3 of the settlement proposal -- I'm sorry, page 5 of the settlement proposal, in the first full paragraph, starting with the -- I'm sorry, it’s a partial paragraph starting with the words "access to", at the end of that paragraph, the Board will see a commitment by Enbridge Gas Distribution to provide a written officer's certification to this Board regarding compliance, again, should the Board choose to accept the settlement proposal. 

     The certificate is also touched on in Appendix 1, but just before I come to that, there is also, on page 6 of the settlement proposal, Enbridge's commitment -- Enbridge Gas Distribution's commitment to comply with the methodology as described in Appendix 1 and in the settlement proposal. 

     And then also the officer's certificate is touched on, again, in the methodology, itself, on page 14, under the heading “Compliance and Enforcement.”  And there is a little more detail there provided about what Enbridge Gas Distribution has committed to do by way of this certificate in relation to full compliances, or in the event that there are any instances of non-compliance.  

     Now, the next element of the settlement on this aspect of the case that I wish to touch on is the effective date.  The parties have agreed that this new methodology would become effective on January 1st, 2006.  So that can be seen in a couple of places.  On page 4 of the main body of the settlement proposal, under the “Repatriation” heading, there is a statement that the repatriation shall occur on or before January 1, 2006.  And then, as well, a little bit later, page 6 of the main body of the settlement proposal, there is an indication that the new TS methodology shall be implemented on or before January 1st, 2006, except for the aspects that I am going to come to relating to TS activities on days of curtailment.  And I will address that separately.  

     Then the final point I wanted to bring to the Board's attention, still on this one area of the parties’ agreement, is that there is a contemplation of a possibility of a future consideration of these -- this aspect of the matter by the Board.  And that’s at the bottom of page 5 of the main body of the settlement proposal.  The Board will see there that, in relation to what is described as “Enbridge Gas Distribution's Affiliates’ Participation in Unsolicited Bids”, and also in relation to a floor-price mechanism that is part of the proposed methodology and the revenue impact of the new methodology, that that will be looked at after the new methodology has been able to operate.  So what the parties have agreed upon is that an examination in Enbridge Gas Distribution's next rate case, following fiscal 2006, or in such other proceeding as the Board may determine.  

     Again the point being, just in respect of those items that are described here and that I just referred to, to give the methodology a chance to operate, so that parties can look at it and be comfortable with it, and, if necessary, the Board can conduct the examination that is described there.

     So those are the seven highlights that I wished to bring out in relation to the proposed methodology for fair and non-discriminatory access.  

     The second area of the settlement that I said I would address, relates to the conducting of transactional services on -- at times when interruptible customers are curtailed.  This is essentially addressed at pages 2 to 4 of Appendix 1.  

     Again, I won't go through this in detail, because I know the Board has been able to read it, but perhaps, again, I will just point out some of the highlights of what has been agreed upon.  There is, of course, a guiding principle that interruptible customers must not be curtailed as a result of the provision of transactional services.  And then the parties reached an agreement on several specific areas where it becomes necessary to put that guiding principle into play.  

     The first two of these, which appear opposite the letters A and B, on pages 2 and 3, are, again, areas where the parties propose a trial period to ensure that what has been agreed upon is going to work to everyone's satisfaction.  So in both paragraphs (a) and (b), you will see the reference to the trial period running from November 1st of this year, 2005, to April 1st of 2006.


In paragraph (a), the trial period has to do with allowing Enbridge Gas Distribution a discretion to enter into either firm or interruptible transactional services transactions for M12 capacity.  The issue here is whether the company should only conduct firm transactions, TS transactions, for M12 capacity because of potential effect on interruptible customers and, therefore, the need to unwind them.  


However, given the potential for loss of revenue, if the transactions are all done as interruptible rather than as firm, the ‑‑ what the parties have agreed to is that the company will have a discretion to do either, but the costs associated with unwinding any firm transaction will be recorded in an account and reported on - this is all described in paragraph (a) - so that stakeholders will have an opportunity to see how this is working, and then if there are any concerns, to bring them forward at a future time.  


So I think that description more or less covers both (a) and (b).  (b) has to do with discretion to enter into firm or interruptible transactional services transactions for TransCanada Pipelines, FT capacity, and, again, there is the same notion that this will be done for a trial period, and then, if there are concerns arising from it, that it can be looked at in the future.


The third specific area in relation to curtailment, or transactional services during periods of curtailment, has to do with whether Rate 170 customers can be returned to service at the time when these events are occurring.  And what has been agreed upon is that there are some issues here that have to be dealt with as to whether it's possible to return Rate 170 customers for curtailment, and Enbridge Gas Distribution has agreed to work with the interruptible customers towards a resolution of this by November 1st, 2005.


Then the next main element of this aspect of the settlement reached by all parties is, again, reporting.  This is in paragraph (d) on page 4.  Again, these are monthly reports, but only during winter months, which somewhere I think are described as December, January, February, March.  And the notion is that there will be reports on transactional services during periods of curtailment, so that parties can monitor the types of things that I've just been discussing.


As well, in relation to this aspect of the settlement, at the bottom of page 4, the Board will see that parties have agreed on an annual performance review.  


So each aspect of the settlement, the two aspects that I referred to, have their own reporting and annual review provisions, and each have their own effective dates, as already alluded to.  


And this is the last element of the settlement on this part of the proceeding that I wanted to touch on.  The effective date for the settlement in relation to these curtailment issues is November 1st, 2005, as opposed to the date of on or before January 1st, 2006, for the implementation of the new methodology.


I hope I didn't make that even more complicated than the document itself, but I did just want to touch on some of the highlights, and, at the end there I was just trying to bring out one of the differences, which is as to the effective date for the two parts of the settlement that the parties have reached.


Thank you.


MS. NOWINA:  Those are your submissions, Mr. Cass.  I think Ms. Chaplin would like to ask you some clarification questions now.


QUESTIONS FROM THE BOARD:

MS. CHAPLIN:  If you don't mind, I just have a couple of questions in two areas.  One, maybe I will first turn to the one you dealt with last, which was transactional services during curtailment.


MR. CASS:  Yes.


MS. CHAPLIN:  Thank you.  I did actually find your explanation helped me, got me most of the way.


What I just would like to understand is to make sure that I am interpreting ‑‑ not necessarily interpreting, but reading the wording correctly.  Enbridge will have the discretion, as you have explained, to enter into firm or interruptible M12 TS transactions, and then in the event there is then a curtailment, has Enbridge committed to cancelling all M12 transactions in the case of the M12 ones?


MR. CASS:  Yes.  I think if you look at the second sentence, for example, of paragraph (a), Ms. Chaplin, Enbridge Gas Distribution ‑‑ sorry.  Just to go back to the beginning of the sentence:

"In the event that a period of interruption occurs within the central delivery area for matters within paragraph (a), Enbridge Gas Distribution has said that it will prevent transactional services transactions from having an effect on the level of curtailment either by cancelling, in the case of interruptible, or if they are firm by unwinding."


And then the paragraph goes on to describe how the costs of unwinding will be recorded and reported.  So, yes, I think that sentence does contain the commitment that you are asking about.


MS. CHAPLIN:  So during a period of curtailment, there will, in effect, be no M12-related transactional services?


MR. CASS:  No.  I don't think it quite means that, because  -- I may have to get Mr. Charleson to help me out here, but it can happen that a transactional service could be put in place, and then before that transaction has been fully performed, the company realizes the need for curtailment, just as an example.


So I think what this paragraph is recognizing is, when the opportunity for the transactional service comes up and if it is one within the description of this paragraph, an M12 opportunity, the company can do it firm or interruptible, but then, if it becomes necessary to curtail during the period of performance up -- up to performance of that transactional service, then if it is interruptible, it will have to be cancelled, or, if it's firm, it will have to be unwound.


So if the actual transactional service activity, as contracted for, commences during a period of curtailment, then the consequences in this paragraph would have to flow, either if it's interruptible, a cancellation or, if it is firm, unwinding.


MS. CHAPLIN:  Okay, thank you.  Then I just had, I think, just one question in the area of reporting.  I appreciate there is quite extensive reporting commitments, and I just want to make sure I understand the full extent of them.  


I'm looking at page 13 of Appendix 1 under "Reporting" where the three monthly reports are described.  And I note ‑‑ I guess just to sort of give the context of my question, I note above that section there is the explanation of the reporting that will be done on the unsolicited affiliate transactions.  Then below that list of three there is, again, a description of the annual report regarding affiliate transactions.  


Is it the intention that those regular monthly reports that are identified here as 1, 2 and 3 would also include the information about the affiliates, or is the affiliate reporting completely distinct?


MR. CASS:  Excuse me, Ms. Chaplin.  I will take a stab at it, but I wanted to get it right the first time.


Yes, Ms. Chaplin, the complete affiliate reporting would be the annual reports described at the bottom of page 14, but the TS activity summary will contain information about any affiliate transactions.


MS. CHAPLIN:  Okay, thank you very much.


MR. CASS:  In aggregate.


MS. CHAPLIN:  In aggregate.  Sorry.  Thank you very much.


MR. CASS:  Sorry.


MS. CHAPLIN:  Thank you.


MS. NOWINA:  Thank you.  Did the remainder of the parties have any order in which they wish to make their submissions?  Just go in the order that we heard from you.  Ms. DeMarco, would you like to make any submissions?


SUBMISSIONS BY MS. DeMARCO: 

     MS. DeMARCO:  Thank you, Madam Chair.  On behalf of the Advocates, we support the settlement as one that was an arduous and a tough one to reach, but, nonetheless, having the hallmarks of a good settlement in that I don't think anyone is entirely satisfied with it.  So, on that basis, we would recommend that the Board accept the settlement as written.  

     MS. NOWINA:  Thank you, Ms. DeMarco.  

     Ms. Newland?


SUBMISSIONS BY MS. NEWLAND:  

     MS. NEWLAND:  Thank you, Madam Chair.  Enbridge Gas Services objectives, throughout the settlement process, has always been to ensure its ability to participate in the competitive transactional services market as a competitive participant.  And we believe that the settlement proposal, including the TS methodology, insofar as it relates to our ability to participate in the market, achieves the objective.  And we also support it, and urge the Board to accept it.  

     MS. NOWINA:  Thank you, Ms. Newland. 

     Mr. DeRose?


SUBMISSIONS BY MR. DeROSE: 

     MR. DeROSE:  Thank you, Madam Chair.  IGUA also supports this proposal.  IGUA was very active throughout the process.  And, in addition, we would ask that, when you're making your decision, you will award the intervenors reasonable costs in their participation in this proceeding.  And, in this regard, we would submit that IGUA has acted both responsibly and has been of assistance to the process.  Thank you.  

     MS. NOWINA:  Thank you, Mr. DeRose.  We will certainly take that under consideration.

     Mr. DeVellis?


SUBMISSIONS BY MR. DeVELLIS: 

     MR. DeVELLIS:  Thank you, Madam Chair.  VECC supports the settlement proposal and would recommend that it be accepted.

     MS. NOWINA:  Thank you. 

     Mr. Ross?


SUBMISSIONS BY MR. ROSS:
     MR. ROSS:  I apologize, Madam Chair.   I was only able to get my hands on this document this morning - actually, less than an hour ago, I suppose - and it was the first time I realized that TransCanada PipeLines was listed as a participant and as a party.  

     TransCanada had one representative attend the first day of the settlement discussions, in a monitoring role, only.  I don't believe that that person participated actively in negotiations.  So I would ask the TransCanada be not listed as a participant, and takes no position.  

     MS. NOWINA:  Thank you, Mr. Ross.  

     Mr. Millar?  

     MR. MILLAR:  No submissions, Madam Chair.  

     MS. NOWINA:  Just a moment.  

     MR. CASS:  Excuse me, Madam Chair.  Sorry, just one other thing.   I'm not sure if this is necessary, given it is a full settlement; however, Mr. Warren, counsel for Consumers Council of Canada, did express his regrets that he is unable to be here today, and asked that I inform the Board that his client, also, supports the settlement proposal.  

     MS. NOWINA:  Thank you, Mr. Cass.  

     What we're going to do now is take a break until 11 o'clock.   And I believe that the Panel will be able to issue an oral decision at that point.  Thank you very much. 

‑‑‑ Recess taken at 10:00 a.m.

‑‑‑ On resuming at 11:30 a.m.


DECISION: 

MS. NOWINA:  Please be seated.  Thank you everyone for your patience.  Before we issue our decision, there are two initial matters that we would like to note.


One is that we note that the term "TS stakeholders", as mentioned on page 1 of the appendix, is not defined, or at least in fairness we could not find the definition.  So, Mr. Cass, could you provide us the list of those parties?


MR. CASS:  Yes, we can do that, Madam Chair.


MS. NOWINA:  Thank you.  The second point is the Board also notes that point 2 of page 5 of the appendix appears to endow EGD treasury department with unilateral authority to establish security requirements for counter-parties.  As I am sure everyone knows, security requirements may inappropriately exclude qualified counter‑parties.  While the Board will not insist on a revision to the methodology, the Board expects that EGD will implement this provision in a manner consistent with the Board rules and requirements in this area.


MR. CASS:  Thank you.  Madam Chair, might I just clarify something, as well?


MS. NOWINA:  Certainly.


MR. CASS:  Sorry to interrupt.  Just for the purposes of the clarity of the record, when I was speaking about reporting in relation to the first aspect of the settlement, that being unfair and non‑discriminatory access, I had addressed page 13 of Appendix 1.  I had referred to the three reports that are listed in the middle of the page.  I just wanted it to be clear on the record that the other report, monthly report referred to at the top of the page, regarding unsolicited opportunities involving any affiliates, is a fourth report.  It is in addition to the three.


MS. NOWINA:  Thank you for that clarification.  


To go on with our decision, the Board accepts the settlement proposal as presented and finds that it meets the standard for transactional services assets sought in decision RP-2003‑0203.  The Board lauds the efforts of the parties in reaching agreement on these complex issues and notes the level of effort required to do so.


The Board further finds that those intervenors eligible for award of costs are entitled to 100 percent of reasonably-incurred costs.  These intervenors should file their claims with the Board.


The Board will issue an order reflecting this decision soon.  The Panel sincerely thanks all the parties for your efforts and, if there are no further matters, we will now adjourn this proceeding.  We will see everyone in August.


MR. CASS:  Thank you, Madam Chair.

--- Whereupon the hearing concluded at 11:33 a.m.
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