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Wednesday, June 15, 2005

‑‑‑ Upon commencing at 10:00 a.m.


MR. KAISER:  Please be seated.  The Board is sitting this morning to hear the application of Oakville Hydro Distribution Inc. brought by way of notice of motion filed on May 19th.  This application, which is made under section 21 of the Ontario Energy Board Act, seeks to vary the Board's May 11th written reasons, which related to oral ‑‑ an oral decision of March 24th, 2005.


Can we have the appearances, please?  


APPEARANCES:

MS. KRISTJANSON:  Frai Kristjanson ^ CIS for Oakville Hydro, and with me today is Ms. Morgana Kellythorne.


MR. KAISER:  Thank you.  


MR. MILLAR:  Michael Millar for Board counsel.  With me are Mr. Harold Thiessen and Mr. Ted Antanopoulos.


MR. KAISER:  Thank you.  Mr. Millar, do we have a witness?


MR. MILLAR:  Board Staff does not have a witness, but there is a witness panel for Oakville Hydro.


MR. KAISER:  All right.  Would you be so kind as to swear the witness?


MR. MILLAR:  Is there a Bible?  


OAKVILLE HYDRO ELECTRIC DISTRIBUTION INC. - PANEL 1

Bruce Bacon; Sworn

David Sweezie; Sworn

James Sidlofsky: Sworn

MR. KAISER:  Ms. Kristjanson, please proceed.


MS. KRISTJANSON:  Thank you, Mr. Chair.  I thought it might be useful for me to give a brief overview of the four issues on this motion prior to calling my evidence, if that would assist you.


MR. KAISER:  Go ahead.


OPENING STATEMENT BY MS. KRISTJANSON:

MS. KRISTJANSON:  Thank you.  This is a motion to review and vary the Panel's reasons for decision in the large-user application, specifically the Board's comments at page 5 of its decision, which is located in our appeal compendium at tab 1.


MR. KAISER:  I have it.


MS. KRISTJANSON:  Whenever I refer to the reasons or the decision, it is this paragraph only to which I'm referring.  That states that:

"The Board Panel hearing this case became aware, through normal administrative knowledge, that the applicant was aware at the time it presented its evidence in the hearing that the information it was attesting to was incorrect.  Oakville Hydro and its counsel chose to withhold that information from this Panel while having many opportunities to correct the evidence prior to or during the oral hearing."


The Panel continues to warn parties that it is not their prerogative to choose when and if incorrect evidence should be brought to the attention of a Board Panel and states:   

"There are no circumstances that allow any party to knowingly submit incorrect information to the Board or to choose not to correct erroneous evidence."


And it is this paragraph which will be the focus of our evidence and submissions.


There are four reasons that Oakville Hydro brings this motion.  First, factual error.  The Panel made significant errors of fact in its decision.  We submit that Oakville Hydro, its counsel and its experts did not lead incorrect information, did not withhold information from the Panel, and did not refrain from correcting evidence prior to or during the oral hearing.


Secondly, ethical and reputational effect.  The Panel's decision purports to make very serious adverse findings about the ethics and conduct of Oakville Hydro, its experts and its counsel.  These reputational findings have been made publicly.  The decision is available on the Internet and has been circulated widely within the electricity community.


Third, denial of procedural fairness.  Oakville Hydro and, by extension, its experts and counsel, have been denied procedural fairness.  These allegations were not raised by the Panel at the hearing.  They were not raised by the Panel for comment at any time following the hearing.  There was no opportunity for Oakville Hydro, its experts or counsel to respond to the factual errors and reputational consequences at any time prior to the release of the decision.  This lack of notice is contrary to both section 8 of the SPPA, Statutory Powers Procedure Act, and principles of natural justice and procedural fairness.


Finally, jurisdiction and remedy.  The Review Panel on this motion to review has jurisdiction to correct the mistake of fact made by the Panel and, in doing so, will cure the absence of procedural fairness caused by the initial decision.


The remedy sought by Oakville Hydro is set out at paragraph 2 of the factum.  Essentially, it is an order reviewing and varying the reasons by deleting the impugned paragraph, which I read earlier; replacing the version of the reasons which is currently posted on the OEB web site with an amended version; and notification of visitors to the web site of this amendment through a link from the OEB's "What's New" page.  


MR. KAISER:  Can I just ask you to clarify that last comment?  Are you really simply saying that in the event this Panel finds in your favour, we should post the decision?


MS. KRISTJANSON:  There is ‑‑


MR. KAISER:  Or are you saying something more than that?


MS. KRISTJANSON:  I believe there is a "What's New" page, so that's where you tell people something recently has happened, so to post the announcement of this revised decision on the "What's New" page and link it to the ‑‑


MR. KAISER:  You're not asking for notification beyond posting the decision on the web, or are you?


MS. KRISTJANSON:  No, we are not.  Turning to the facts, then ‑‑


MR. KAISER:  By the way, are you seeking costs?


MS. KRISTJANSON:  No, we are not.  Turning to the facts, then.  After consultation with Board counsel, I proposed to call three witnesses and, Mr. Chair, I am in your hands here.  Mr. Bacon testified at the large-user application.  He is the one immediately to your right.  He was then qualified as a rate design expert.  This is a motion within that application.  


I am calling him, in part, to give expert evidence as to the consistency between the two sets of numbers.  I am also calling him in his personal capacity to ask questions about the effect of this decision on him, from a reputational perspective, and I would seek your guidance.  


I propose that the Board already has his resume, since he was qualified as an expert earlier - it's a motion in the same proceeding - that we continue with him as an expert, but I be allowed to ask the personal questions, as well.


MR. KAISER:  That's fine.


MS. KRISTJANSON:  Okay.  And Mr. Sweezie previously participated as an expert.  He is sitting in the middle.  He testified on behalf of Oakville Hydro at the earlier large-user application proceeding.


MR. KAISER:  That was the March 24th hearing?


MS. KRISTJANSON:  That's correct.  And Mr. Sidlofsky was counsel at that proceeding.  My purpose for calling him obviously is not as an expert, but to ask him about the effect on him.


MR. KAISER:  I understand.


MS. KRISTJANSON:  Thank you.  And I will be asking Mr. Bacon to refer to a chart contained in our factum at page 7.  Do you want to hand that up, please?


EXAMINATION BY MS. KRISTJANSON:

MS. KRISTJANSON:  Thank you.  Mr. Bacon, did you testify at the large-user application hearing as part of an expert panel?


MR. BACON:  Yes, I did.


MS. KRISTJANSON:  And were you qualified as an expert in rate design at that hearing?


MR. BACON:  Yes I was.


MS. KRISTJANSON:  And did you act as a consultant to Oakville Hydro on the 2005 rate adjustment application?


MR. BACON:  Yes, I did.


MS. KRISTJANSON:  When you testified at the large-user application hearing, did you, at any time, provide incorrect information?


MR. BACON:  No, I did not.


MS. KRISTJANSON:  Did you withhold information from the panel?


MR. BACON:  No, I did not.


MS. KRISTJANSON:  Did you refrain from correcting evidence prior to or during the oral?  

     MR. BACON:  No, I did not. 

     MS. KRISTJANSON:  I would ask you now to turn to a chart at page 7 of this factum in paragraph sub 2.  Do you see that? 

     MR. BACON:  Yes, I have it in front of me. 

     MS. KRISTJANSON:  Did you prepare the numbers in this chart?  

     MR. BACON:  Yes, I did. 

     MS. KRISTJANSON:  Under the heading “Large-User Adjustment Application,” there is an item “Lump sum, 1.261 million.”  What does this represent?  

     MR. BACON:  This represents the loss in distribution revenue as a result of the large-user in question in that particular application being reclassified from a large-user to a class of greater than 1 thousand kilowatts.  

     MS. KRISTJANSON:  Does this include a component of PILs?  

     MR. BACON:  Yes, it includes a component of PILs.  It also includes a component of regulatory assets.

     MS. KRISTJANSON:  So is it fair to call this a lump sum which includes a base rate PILs regulatory asset adjustment? 

     MR. BACON:  Yes, it's a lump sum and it includes PILs and regulatory assets and distribution -- other distribution revenue.  

     MS. KRISTJANSON:  Thank you.  I am now going to turn to the RAM model in the 2005 application.  It's headed in this chart “2005 Application.”  What does the .977 million number represent?  

     MR. BACON:  Before I answer that question, I just want to, sort of, briefly explain what happens in the 2005 rate application process.  

     There is a model.  It's called the rate -- RAM model.  It stands for the rate adjustment model.  Within that model, you needed to load, as input, base rates.  And base rates are basically your approved rates, current approved rates, excluding regulatory assets and PILs.  

     So in order to start the 2005 rate application, after the large-user rate application was approved, we needed to -- we needed to adjust the base rates in order to put the right number into the 2005 rate model.  And specifically, what the 9 -- $.977 million is -- not essentially.  It is the loss of base rate revenue as a result of reclassifying the large-user.  

     MS. KRISTJANSON:  And underneath that there is a PILs adjustment of .246 million.  What does that represent?  

     MR. BACON:  That is an estimate of how much the PILs 

-- in the 2005 rate application, how much PILs would be lost as a result of reclassifying the large user.  

     MS. KRISTJANSON:  And the amount of .038 million under the heading "Regulatory Asset Adjustment," what does that represent? 

     MR. BACON:  It's the same thing as the PILs except it is regulatory assets. 

     MS. KRISTJANSON:  It's an adjustment for the loss of the large-user?  

MR. BACON:  That’s correct. 

     MS. KRISTJANSON:  Or reclassification of the large- user.  

MR. BACON:  Right.

MS. KRISTJANSON:  The figure of 1.261 million under

the 2005 application, then, what does this represent?  

     MR. BACON:  It represents the total of all of those three components together and obviously it sort of -- it 

represents the lump sum amount that we were asking for relief on in the large-user rate application. 

     MS. KRISTJANSON:  Are the figures, as between large-user adjustment application and 2005 rate application, are those figures set out in this chart consistent? 

     MR. BACON:  Yes, they are. 

     MS. KRISTJANSON:  Are they consistent with the evidence you gave in the large-user application? 

     MR. BACON:  Yes, they are. 

     MS. KRISTJANSON:  Are they consistent with the numbers that you used in the 2005 rate adjustment model? 

     MR. BACON:  Yes, they are. 

     MS. KRISTJANSON:  I am now going to turn to the issue of double-counting.  If you used the 1.261 million figure from the large-user adjustment application directly in the 2005 model as part of the base rate, what would have been the effect? 

     MR. BACON:  If you essentially look at the chart itself, you take the 1.261 million and you put it in the category of base rate adjustment, and then you would add the other two components and you would have a number higher than the 1.261 million, of which -- which, in total, is about $284,000 that would have been double-counted, because the amount would have been in the 1.261 million and then you would also -- you would also have added on that same amount again to come up with the bigger number. 

     MS. KRISTJANSON:  And is that because the first number, the large-user adjustment number, included PILs and regulatory asset adjustment? 

     MR. BACON:  That's correct. 

     MS. KRISTJANSON:  So essentially strip those out to come out with the base rate to go as an input to the 2005 model? 

     MR. BACON:  That's right, yes. 

     MS. KRISTJANSON:  When did you become aware of this potential double-counting issue and the need to strip out the PILs and regulatory assets? 

     MR. BACON:  We became aware of this -- as we were preparing for the oral hearing on March 24th, we became aware of this on March 22nd.  As a result of preparing for that, we actually were doing some reconciliations with -- in the 2005 rate application and recognized there was a double-counting going on.  

     MS. KRISTJANSON:  So you became aware of this potential double-counting issue on Tuesday, March 22nd?  

     MR. BACON:  That's correct. 

     MS. KRISTJANSON:  And when did you testify?  

     MR. BACON:  March 24th.  

     MS. KRISTJANSON:  Did it affect your evidence that you gave on March 24th in a large-user application?  

     MR. BACON:  No, it did not affect my evidence because the purpose we were -- at least my understanding and according to the procedural order, we were there to testify to the large-user application, which was seeking rate relief of 1.261 million.  

     We were not there -- at least it was our understanding, we were not there to support the 2005 rate application.  However, if there were questions arising on the 2005 rate application, we were there to answer them 

     MS. KRISTJANSON:  And did you receive such questions?  

     MR. BACON:  A few questions not related to this type, but a few questions related to the application, yes. 

     MS. KRISTJANSON:  Did you subsequently adjust the 2005 rate adjustment model to take into account this issue? 

     MR. BACON:  Yes, we did.  We specifically adjusted the base rates and, I guess, lowered them to the .977 million.  

     MS. KRISTJANSON:  Mr. Bacon, at any time in the seven weeks between your testimony and the release of reasons on May 11th were you contacted by the Board, the Panel, or anyone associated with the Board about allegedly incorrect evidence you may have given?  

     MR. BACON:  No, I was not.  

     MS. KRISTJANSON:  I would now turn to the effect of this decision on you, Mr. Bacon.  

     What has been the effect on you?  

     MR. BACON:  Well, before I start answering this question, this is an interesting one to answer.  You don't usually get an opportunity to answer this kind of question in this particular environment.  

     So it has been an interesting journey since this decision has been made.  Specifically, it's affected me, I would say, in three areas:  the ethics of the case, my reputation and credibility, and my character as a person. 

I was very angry when I saw this decision, because, number 1, talking about the ethics of the case, I was under the impression that we were being very ethical in finding a double-count and addressing it, because we could have easily, maybe not, maybe we could have found the double-count and not addressed it and we wouldn't be sitting here today if we did that.  

     What bothers me is that I -- it appears, in my mind, that we did the right thing and we were criticized for doing the right thing.  We could have done the wrong thing and we wouldn't be here today.  And that was number 1 that bothers me.  

Number 2, with reputation and credibility, in my consulting business, my reputation and credibility is number 1.  Yes, I have certain skills and knowledge, but if my reputation and credibility is not strong, I do not have a business.  

     I have ten years of experience with TransCanada and nine years with Ontario Hydro and six with consulting.  I have made mistakes; I have confessed them, but -- and we have worked them through with people.  But I have never been accused of lying, and that's essentially what this particular paragraph is saying, that we lied to the Board.  I have never been accused of that.  And this impacts on my credibility as a consultant, because if I'm a consultant that lies, I will not be a consultant.  

     Number 2 -- number 3, and probably this is the most important thing to me, because this reflects my character as a person - and I apologize for going here, but I must go here - when I get up there and I put my hand on the Bible and I say "I will tell the truth and nothing but the truth," it means a little bit more to me than most, because not only do I tell the truth, I happen to believe what's written in the book.  

     I have a faith and my faith teaches me to have integrity.  And this goes against -- this particular decision goes against everything I believe and everything about my character, and it has impacted -- it impacts me in this way so that it is almost like it indicates to me that me -- it does a bad reflection on my character which I strive very hard to work at, especially with  regards to my integrity.  My integrity is important.  It's important to my ‑‑ people I work with, my family, my friends, and I just believe that what is in this paragraph is wrong.


MS. KRISTJANSON:  Thank you, Mr. Bacon.  Turning now to Mr. Sweezie.  Mr. Sweezie, what is your present position with Oakville Hydro?


MR. SWEEZIE:  I'm the chief financial officer.


MS. KRISTJANSON:  And as chief financial officer, are you primarily responsible financially in the organization for issues relating to electricity distribution rates?


MR. SWEEZIE:  Yes, I am.


MS. KRISTJANSON:  And what about fairness to consumers?


MR. SWEEZIE:  That would be in there as well, yes.


MS. KRISTJANSON:  And what about ethical conduct of the corporation?


MR. SWEEZIE:  Yes, I would have responsibility in that area, as well.


MS. KRISTJANSON:  From the corporation's perspective, were you the responsible corporate officer for the 2005 rate adjustment application?


MR. SWEEZIE:  Yes, I was.


MS. KRISTJANSON:  And financially are you ‑‑ were you also responsible for the large-user application?


MR. SWEEZIE:  Yes, I was.


MS. KRISTJANSON:  Did you testify on behalf of Oakville Hydro at the large-user application?


MR. SWEEZIE:  Yes, I did.


MS. KRISTJANSON:  Were you under oath at the time?


MR. SWEEZIE:  Yes, I was.


MS. KRISTJANSON:  When you testified at the large-user application hearing, did you at any time provide incorrect information to the Panel?


MR. SWEEZIE:  No, I did not.


MS. KRISTJANSON:  Did you withhold information from the Panel?


MR. SWEEZIE:  No, I did not.


MS. KRISTJANSON:  Did you refrain from correcting evidence, prior to or during the oral hearing?


MR. SWEEZIE:  No, I did not.


MS. KRISTJANSON:  I am now going to take you back to your testimony.  It's in our appeal compendium at tab 3.  That's at the fourth page in, and I'm referring you specifically to the last paragraph on that page.  I'm going to read from the transcript:

"In the course of preparing for this hearing, we determined that an adjustment should be made to the 2005 rate adjustment calculations that will slightly reduce bill impacts to Oakville Hydro customers.  The adjustment does not affect the relief being claimed in the application before you today.  Oakville Hydro staff will be addressing this with the OEB staff analyst in that application."


Mr. Sweezie, did you make that statement on March 24th?


MR. SWEEZIE:  Yes, I did.


MS. KRISTJANSON:  And what adjustment were you referring to?


MR. SWEEZIE:  We were referring to the adjustment that Bruce Bacon has just advised the meeting here, that we did not want to be double-counting the revenue from the adjustment for the large-user into the 2005 rate application.


MS. KRISTJANSON:  Were you asked any questions, by the large-user Panel, about the adjustments to be made to the 2005 application?


MR. SWEEZIE:  No, we were not.  In the oral hearing, no, we were not.


MS. KRISTJANSON:  And when did you first become aware of the double-counting issue?


MR. SWEEZIE:  We became aware on Tuesday, March the 22nd, two days before the oral hearing.


MS. KRISTJANSON:  And when did Oakville Hydro staff first advise Board Staff of the potential adjustment to be made?


MR. SWEEZIE:  My understanding was there was a verbal conversation with the Staff analysts on the Wednesday, which would have been March the 23rd, the day before the oral hearing, that we had found this error.  It was the intention that at the end of the oral hearing we would discuss with Board Staff, if time permitted.


MS. KRISTJANSON:  So that would be March 23rd.  Who from Oakville Hydro called up Board Staff?


MR. SWEEZIE:  Ms. Schofield, who is our analyst at Oakville Hydro.  


MS. KRISTJANSON:  And did she call Ted Antanopoulos?


MR. SWEEZIE:  Yes, she did.


MS. KRISTJANSON:  To inform him orally of the adjustment?


MR. SWEEZIE:  Yes, correct.


MS. KRISTJANSON:  That was on Wednesday the 23rd.  Did you testify then on March 24th?


MR. SWEEZIE:  Yes, we did.


MS. KRISTJANSON:  And was the next day Good Friday?


MR. SWEEZIE:  Yes, it was the Easter weekend, the Thursday before the Easter weekend.


MS. KRISTJANSON:  So March 25th was Good Friday.  Were you closed on Easter Monday, March 28th?


MR. SWEEZIE:  Yes, we were.


MS. KRISTJANSON:  And when was the first written communication, from Oakville Hydro to the Board, about this adjustment to be made in the 2005 application?


MR. SWEEZIE:  Ms. Schofield followed up on that conversation with an e‑mail on Tuesday, March the 29th.


MS. KRISTJANSON:  And I would ask you to turn to tab 13 of that volume before you.  Is this the March 29th e‑mail from Oakville Hydro, Manuela Ris-Schofield, to Board Staff, Mr. Antanopoulos, that you are referring to?


MR. SWEEZIE:  Yes, it is.


MS. KRISTJANSON:  And if we turn to tab 16, that's a letter from James Sidlofsky to the Board secretary, dated March 30th, the next day.  Was that sent on the instructions of Oakville Hydro?


MR. SWEEZIE:  Yes, it was.


MS. KRISTJANSON:  And if we turn to the second page, last paragraph, the very bottom there.  Do you have that Mr. Chair? 


MR. KAISER:  I do.


MS. KRISTJANSON:  It says:

"Oakville Hydro's base rates have been adjusted to address double-counting for PILs and it reduces the amount..."


And so on.  Is that the adjustment that you were referring to?


MR. SWEEZIE:  Yes, it is.


MS. KRISTJANSON:  Mr. Sweezie, at any time prior to the release of the Board's reasons on May 11th, 2005, were you or your Oakville Hydro staff contacted by the Board, the Panel or anyone else at the OEB, about allegedly incorrect evidence you or Oakville Hydro may have given in the large-user application?


MR. SWEEZIE:  No, we were not.


MS. KRISTJANSON:  Were you given a chance to make submissions or provide evidence?


MR. SWEEZIE:  No, we were not.


MS. KRISTJANSON:  Faced with the findings in that decision, what would you have done if the Board had raised such allegations for your comment?


MR. SWEEZIE:  Certainly we would have gone back and done exactly what we have done today or done recently in analyzing and describing the difference between or the inconsistency, perceived inconsistency, that was there between the two numbers.


MS. KRISTJANSON:  Turning now to the effect of this decision, Mr. Sweezie, what has been the effect on Oakville Hydro and on you personally of the Panel's reasons?


MR. SWEEZIE:  Well, on Oakville Hydro I would say that the decision has affected the reputation of Oakville Hydro, within the community, to our customers, and also within the LDC community.  Personally, I would say it's attacked my integrity and my ethical behaviour.  I echo many of the comments that Mr. Bacon made, in that I feel it is a personal attack against me, from the standpoint of trying to mislead the Panel.


MS. KRISTJANSON:  Thank you.  Mr. Sidlofsky, are you a barrister and solicitor?


MR. SIDLOFSKY:  I am.


MS. KRISTJANSON:  And what was your role with respect to the large-user application?


MR. SIDLOFSKY:  I acted as counsel to Oakville Hydro on that application.  I represented Oakville Hydro at the hearing ‑‑ at the oral hearing on March 24th, as well.


MS. KRISTJANSON:  And what was your position with respect to the 2005 rate adjustment application?


MR. SIDLOFSKY:  I was counsel to Oakville Hydro on the 2005 rate adjustment application, as well.  That was conducted by way of a written proceeding, so I didn't appear before the Board on that matter, but I did represent Oakville Hydro.  I prepared the submission to the Board in that application.


MS. KRISTJANSON:  When you led the evidence at the large-user application hearing, did you, at any time, lead incorrect evidence or information?


MR. SIDLOFSKY:  I did not.


MS. KRISTJANSON:  Did you withhold information from the Panel?


MR. SIDLOFSKY:  I did not.


MS. KRISTJANSON:  Or cause ‑‑ did you cause your witnesses to withhold information from the Panel?


MR. SIDLOFSKY:  I did not.


MS. KRISTJANSON:  Did you refrain from correcting evidence prior to or during the oral hearing?


MR. SIDLOFSKY:  No, I did not.


MS. KRISTJANSON:  When did you first become aware of the need to strip out the PILs and regulatory asset adjustment from the 1.261 million to provide it to ‑‑ to provide the .977 million as an input to the rate adjustment application?


MR. SIDLOFSKY: I became aware of it shortly before the oral hearing.  I can't recall, with the certainty that Mr. Sweezie and Mr. Bacon do, that it was March 22nd, but I can say that it was prior to the oral hearing.  And I know that it was discussed; I do recall that it was discussed among the members of the Oakville Hydro ‑‑ among members of Oakville Hydro staff and with me prior to the hearing.


MS. KRISTJANSON:  And when did you inform the Board of the need to make an adjustment to the 2005 rate adjustment application?


MR. SIDLOFSKY:  Well, as the Board is aware from Mr. Sweezie's comments this morning, Mr. Sweezie did make a statement in the oral hearing on March 24th that an adjustment would be required to the 2005 calculation.  I am also aware that Oakville Hydro staff forwarded the revised model to Board Staff on March 29th.  I followed that up on March 30th with a letter that is located at tab 16 of the compendium, advising the Board formally of the revision to the 2005 rate adjustment model.  That letter enclosed copies, hard copies, of the rate adjustment model along with an electronic version, as the Board requires.  

     That was to follow up on the notification that Oakville Hydro staff had already given to Board Staff.  

     MS. KRISTJANSON:  I'm going to ask you specifically about this statement in the Board's reasons that “Oakville Hydro and its counsel chose to withhold the information from the Panel while having many opportunities to correct the evidence prior to or during the oral hearing.”  

     At any time between the oral hearing and the release of the May 11th reasons, were you contacted by the Panel or the Board about any allegedly incorrect evidence -- or evidence that you withheld?

     MR. SIDLOFSKY:  No, I was not.  

     MS. KRISTJANSON:  And what would you have done if the Board had raised such allegations?  

     MR. SIDLOFSKY:  Had the Board raised allegations of that nature, I would have immediately spoken with Oakville Hydro staff, and I believe that we would have worked together to resolve the Board's concerns, or Board Staff’s concerns, if there were any concerns about inconsistencies between the evidence in the large-user application and the 2005 rate adjustment application.  

     MS. KRISTJANSON:  Now, the Board's decision at tab 1 of our -- tab 3 of our compendium doesn't make reference -- doesn't say the discrepancy or the incorrect information which we refer is the 1.261 million versus .977 million.  Were you ever provided information from the Board that that, in fact, was the discrepancy that the Panel's reasons referred to?  

     MR. SIDLOFSKY:  I was, only after having received the reasons.  

     MS. KRISTJANSON:  And how were you so advised?  

     MR. SIDLOFSKY:  I was advised of that during a telephone conversation with Mr. Millar, who acted as Board counsel at the March 24th hearing.  

     MS. KRISTJANSON:  And if I turn to your letter to John -- to the Board Secretary, at tab 7 of our compendium, on the second page, paragraph number 2, it states -- this is a letter from you, is it?  

     MR. SIDLOFSKY:  Yes, it is.  

     MS. KRISTJANSON:  And in the second sentence, you state:   

“I was able to speak with Mr. Millar on Friday, May 13th, and he advised me as to what I now understand to have been the reason for the OEB's concerns.  It relates to a perceived discrepancy 

between the 1.261 million adjustment granted by the Panel and a reduced adjustment of .977 million referred to in the subsequent decision of another Panel in the 2005 application.”  

     Is that what you wrote?  

     MR. SIDLOFSKY:  That is what I wrote. 

     MS. KRISTJANSON:  And is that what Mr. Millar informed you of?  

     MR. SIDLOFSKY:  Yes, it was.  

     MS. KRISTJANSON:  Turning now to the effect of this decision.  

Mr. Sidlofsky, to what extent are ethics, reputation, and character important to a lawyer in the conduct of his or her practice?  

     MR. SIDLOFSKY:  They’re critical to a lawyer in the conduct of his or her practice, regardless of the practice area in which he or she is involved.  As it happens, the energy bar and the electricity sector are quite small.  Put simply, word gets around quickly of matters like this.  The Board's website is reviewed on a regular basis by members of the energy sector in the province.  I have personally received inquiries from colleagues of mine and clients of mine as well, colleagues both within the firm and other members of the energy bar, as to the nature of these accusations.  The fact is that in the reasons, no mention is made of the witnesses for Oakville Hydro or counsel to Oakville Hydro.  However, it's quite easy to find that out.  The transcript is posted on the Board's website, so the appearances are noted in the transcript.  

     It's fairly common knowledge that I have represented Oakville Hydro, and our firm, Borden Ladner Gervais, has represented Oakville Hydro on numerous occasions in various Ontario Energy Board proceedings, including rate adjustment applications.  

     So this has become known to people both within -- to others both within and outside the firm.  It clearly -- these accusations clearly have an effect on my professional reputation.  And particularly, I think, in an area where the bar and the sector is quite small, there is not a huge amount of people involved in this sector, this can have a significantly negative impact on my reputation, both with the Board, as the tribunal that I work before, and with both existing and potential clients.  

     I was called to the bar in 1988.  I've been in practice for 17 years, and in those 17 years, I have regularly appeared in front of administrative tribunals.  I have been with Borden Ladner Gervais since very early in 2000, so I've been with the firm for over five years.  I'm a partner with the firm.  For the past five years, I've been appearing in front of the Ontario Energy Board.  Prior to that, for a period of nine years, I was in-house counsel with a municipality in Ontario, and my practice focussed largely on Ontario municipal board work.  

     I don't recall having ever been the recipient of allegations such as this to the effect that I have misled the Panel or I’ve filed false evidence or acquiesced in false evidence being filed or failed to correct evidence that I knew to be false.  

     If the allegations were true, this would be a matter of concern to the Law Society of Upper Canada, of which I am a member.  The presentation of false information to the Board would, if true, represent a breach of the Rules of Professional Conduct by which I am governed as a barrister and solicitor.  

And, as I said previously, potential sanctions aside, my professional integrity is critical to my relationships both with the Board, and I think I have had a -- I certainly believe that I have had a satisfactory, a positive relationship with Board Staff and with the Panels that I have appeared in front of for the past five years at the OEB.  And this will -- this is critical to my relationships both with the Board and with clients, both existing and potential, that look to me to represent them honestly and fairly before this board.  

     MS. KRISTJANSON:  Thank you.  

That completes my examination, Mr. Chair.  

     MR. KAISER:  Thank you, Ms. Kristjanson.  

Mr. Millar, do you have any questions?  

     MR. MILLAR:  Yes, thank you, Mr. Chair.  I only have probably five or ten minutes’ worth of questions. 

     CROSS-EXAMINATION BY MR. MILLAR:

MR. MILLAR:  Just to preface my questions, I know that we've heard that perhaps emotions run high over this paragraph, and I don't want my questions to be misconstrued.  I'm not going to attempt here to show that anyone was dishonest or anything like that.  I am going to be exploring what gave rise to, I guess we would call it, the ambiguity or the perceived discrepancy.  And I'm just going to be looking through the transcript with you to see how that perception may have arisen.  

     So to begin with, I believe it was a -- I can't recall if it was Mr. Sweezie or Mr. Bacon who received this question from Ms. Kristjanson.  She referred to a paragraph in the transcript, and I believe it is line 308.  I'm not sure if you have it in front of you.  

     MR. SWEEZIE:  Yes, I have it.  

     MR. MILLAR:  This is the reference in the transcript, I believe, to an adjustment that is going to be made.  I just want to confirm with you -- although there is this reference at line 308, the actual figure of .977 million or .907 million is not mentioned at this point in the transcript.  

     MR. SWEEZIE:  No, it was not.  

     MR. MILLAR:  Okay.  And, in fact, the figure .977 or, alternately, .907 does not appear in the transcript.  

     MR. SWEEZIE:  That is correct.  

     MR. MILLAR:  Thank you.  

I apologize, some of the questions I had were already addressed by Ms. Kristjanson, so I may be crossing off a few things here.  

Just to explore the history of this case a little bit, Oakville Hydro filed a 2005 rate adjustment application on January 17th, 2005 and the rate adjustment models had, I believe, two scenarios; one in which relief was granted for the loss of the large customer and the other for which relief was not granted.  Is that correct?  

     MR. SWEEZIE:  That is correct.  

     MR. MILLAR:  And in the scenario that assumed relief would be granted, and I'm still talking about the January 17th application, did this include the adjustment to rate base ‑‑ to base rates to correspond to the $1.261 million?


MR. BACON:  Yes, it did.


MR. MILLAR:  Thank you.  Did Oakville file any other revised applications between January 17th and March 24th, 2005?  Not to ‑‑ I believe there was one on March 7th.  Maybe you can confirm that there was a revision from March 7th, 2005.


MR. SWEEZIE:  I'd have to go back ‑‑ I don't have that in front of me.  I'm not positive.


MR. SIDLOFSKY:  Mr. Millar, if I could just jump in?


MR. MILLAR:  Absolutely.


MR. SIDLOFSKY:  I certainly didn't prepare the revised model, but I can tell you that in my letter that is at tab 16 of our compendium, I do refer and actually quote from my letter of ‑- my letter of March 8th that describes certain changes that were made, certain revisions that were made to the application as of March 7th.


MR. MILLAR:  Thank you.  And in this revision, is the number still referred to as 1.261 million?


MR. BACON:  That's correct.


MR. MILLAR:  Thank you.  Now, I heard in your testimony under direct examination that you realized that there had been some double-counting I think you said on March 22nd?


MR. BACON:  That's correct, yes.


MR. MILLAR:  So at that time you knew that there would be some adjustment that would likely reduce the figure of 1.261 million?


MR. BACON:  Mm‑hmm, that's correct.


MR. MILLAR:  Thank you.  At that time, did you know what the number would become, by which I mean to say, did you know that the number would change to 907,000, and then grossed up to 977,000?  I guess I'm asking if you had done the calculations that would give you the correct number?


MR. BACON:  I'm not -- I don't know.  It was a concept at the time.  I don't know if we actually calculated the number.


MR. SWEEZIE:  I can't remember whether we would have had the exact number, either, at that point.


MR. MILLAR:  Okay.  So you can't recall?


MR. BACON:  No.


MR. SWEEZIE:  No.


MR. BACON:  Not for sure.


MR. MILLAR:  Okay, thank you.  My follow‑up question, and I guess it's the same answer, but when Mr. ‑‑ it was Mr. Sweezie who at line 308 said there would be some adjustments that would slightly reduce the bill impacts to Oakville Hydro customers.  I guess at that time you can't recall if you knew what the figure would become?


MR. SWEEZIE:  No, I can't recall at that time, um --that we had an exact number for that.


MR. MILLAR:  Okay, thank you.


MR. KAISER:  Mr. Millar when was the first time we had the exact number?  Was that ‑‑


MR. MILLAR:  I believe that is the March 30th letter.


MR. KAISER:  The March 30th letter.


MR. MILLAR:  Is that correct, Mr. Sidlofsky?


MR. SIDLOFSKY:  Mr. Chair, I think the number would have come from the model that was sent by Oakville Hydro staff to Staff on the 29th.  My letter followed up with a more formal submission of the revised 2005 model on March 30th.


MR. MILLAR:  I'm going to be referring to a few paragraphs from the transcript.  Do you have a copy of the transcript with you?


MS. KRISTJANSON:  No.


MR. SWEEZIE:  Not with me.


MR. MILLAR:  Mr. Chair, do you have a copy?


MR. KAISER:  No, I don't.


MS. KRISTJANSON:  Do you have a copy for me, Mr. Millar?


MR. MILLAR:  If I could turn your attention to paragraph 290, and this is Mr. Parent.  I'm just going to read the paragraph.  This is in response to a question from Mr. Sidlofsky, and, if I recall, this was on examination-in‑chief.  It says:

"After the 2002 application was submitted, a number of adjustments were made as a result of discussions with staff before the was in a position to approve the application.  In the current application, we have made these same type of adjustments up front so that the 1,261,494 per year that Oakville Hydro is claiming is already net of these adjustments."


And I notice you don't specifically say PILs or anything like that here.  Could you tell me which adjustments you were referring to in this paragraph?


MR. BACON:  Okay.  In that paragraph, specifically let me just tell you a bit of a history of what happened with the Ford case.  We went through a number of iterations with the Ford case, and staff was very helpful in that process.  And one of the adjustments was the fact that when we lose a customer, we lose the cost of power associated with that customer and we lose the working capital, which impacts on the rate base, which impacts on PILs and MAR.


So in this application, we made those adjustments for PILs as a result of a lower rate base resulting from a lower working capital, and a lower MAR as a result of lower rate base and a lowering working capital.  Those adjustments were made to come up with the 1.261 million.


So when we say adjustment for PILs in that category, it is not the same PILs adjustments that we refer to in our evidence before you today.


MR. MILLAR:  I see.  Thank you.


MR. KAISER:  Can I just ask a question on that?  When you say, in this paragraph 290, 1,261,494 is net of these adjustments, you're saying it is not the adjustments of PILs and reg. assets that you described earlier.  What adjustment is taken out before the 1.2 million is calculated?


MR. BACON:  The 1.26 is a net number, and we agree that --


MR. KAISER:  And one of the things that is taken out, in this case, is also PILs?


MR. BACON:  PILs, but ‑‑


MR. KAISER:  The PILs that resulted from the adjustment to the rate base?


MR. BACON:  That's right.


MR. KAISER:  As a result of the working capital coming out?  


MR. BACON:  That's right.  But those ‑‑


MR. KAISER:  This PILs that you took out later in the one in your factum, the differential between these two numbers and the PILs number, PILs adjustment of 246,000, I guess it is, what leads to that PILs adjustment?


MR. BACON:  That PILs, in that ‑‑ that represents the PILs that is included in your 2005 RAM model that comes from the PILs proxy model.


MR. KAISER:  Right, but would that not also include part of the PILs that was derived from the rate base, which you've already taken out in getting to the 1.2 million?


MR. BACON:  Right.  Okay, there's two PILs components here.  1.2 million includes a reduction in PILs as a result of the rate base; we understand that.


MR. KAISER:  Rate-base adjustment taking out the working capital related to the large user.  


MR. BACON:  Right.


MR. KAISER:  What is the second PILs adjustment?


MR. BACON:  The second one is actually the amount of PILs that you actually have on this new rate base conceptually, say it is around 4. ‑‑


MR. KAISER:  If the PILs of the model were thrown up

--


MR. BACON:  Right.


MR. KAISER:  -- would that PILs that the model had thrown up not include the PILs part ‑‑ not include that aspect of the PILs that you've already taken out?


MR. BACON:  In the ‑‑ okay, I suppose in the large ‑‑ in the application that has the large-user adjustment, the large user is still in there.


MR. KAISER:  Right.


MR. BACON:  You are correct, right.  But also -- 


MR. KAISER:  So we really don't have the numbers right yet.  I mean, I know it is a small amount.


MR. BACON:  Right.  It probably is a small amount, but just to sort of put some numbers around it ‑‑


MR. KAISER:  Let's come back to this amount.  The amount that you took out before you got the 1.2 million --


MR. BACON:  Right.


MR. KAISER:  -- in paragraph 290, what was that PILs adjustment that you took out; do you know?


MR. BACON:  I need to look at the model.  Do we have a copy of the model?


MR. SWEEZIE:  Yes.


MR. BACON:  Do we have the model that supports the November application?


MR. SIDLOFSKY:  Mr. Chair, I believe you will find that at tab 12 of the compendium.


MR. BACON:  To answer your question, Mr. Chair, the reduction in PILs as a result of the working capital change is $38,000.


MR. KAISER:  So we would agree, if we cared about this level of which we probably don't for the purpose of this matter, but the 38,000 would come out of the 246,000 that you have in your factum, page 7?  

     MR. BACON:  Yes, there could be an argument to put that forward.  Yes, I could agree to that.  

     MR. KAISER:  I'm sorry I interrupted you.  

     MR. MILLAR:  Thank you, Mr. Chair.  

Moving now to paragraph 744.  This is a similar question.  It's again a quote by Mr. Parent, and he says:  

“The 1.26 million is based on the revenues that we would have received from that particular customer net of the adjustments that we talked about, which would be your PILs adjustment, your recovered revenue as a small user, and the other two adjustments that we talked about.”  

     Would you care to comment on this paragraph?  

     MR. BACON:  I believe what Mr. Parent was talking about was, unless some of the other panel members can help me out here, I believe what he was talking about were three adjustments.  The one adjustment I just gave to Mr. Chair, 38,000.  There is another adjustment in MAR as a result of a lower rate base resulting from the working capital; that’s 92,000.  And I think the other adjustment is the fact that we're not losing this customer, we're reclassifying them.  So you take a look at the revenue that you are losing, but you also, from that amount, have to take off the amount that you are gaining as a result of moving into a different class.  

     MR. MILLAR:  And, again, the reference Mr. Parent made to PILs, you would have the same explanation in this instance as we had in the last instance?  

     MR. BACON:  That's right. 

     MR. MILLAR:  And would you agree with me -- I accept your explanation that there are -- I guess there are two PILs reductions.  But a simple reading of the transcript, it appears to indicate that a PILs adjustment has already been made.  

     MR. BACON:  A PILs adjustment has been made -- 

     MR. MILLAR:  Right. 

     MR. BACON:  -- based on the discussion we just had with Mr. Chair.  

     MR. MILLAR:  Okay, thank you.  

And if I could direct you now to paragraph 767.  And in this case, Mr. Vlahos, who was on the original Panel, was asking a question of Mr. Bacon and I will just read it out:  

“Mr. Bacon, in this example, and work with me for a minute, that the rates that have been struck are just unreasonable and they're based on a fair cost allocation, okay?  And with that assumption, if you were to have a MAR request, I can call that a net MAR, if you’d like, because we have subtracted all the PILs that are associated with it, you know, we've made all the proper adjustments, and you come up with 1.26 million.  That is the pure rate return on investment because you subtracted all the costs associated with servicing that customer.  Right?”  

And, Mr. Bacon, you responded: 

"That's correct."  

     MR. BACON:  That's correct, yes.  

     MR. MILLAR:  And accepting that earlier in your testimony you did refer to the fact that there would be some subsequent adjustments, in this instance, you did not know that there would be subsequent adjustments to the 1.26 million?  In fairness to you, I know you are just responding to a question from the Panel.  These are not your words, they're Mr. Vlahos's.  But in this instance, you agreed with his figures and his reasoning.  

     MR. BACON:  Well, I agree with what I've said.  I think you're getting to the point, did I know that these other two adjustments were there at the time.  I wasn't aware that -- that's a really hard question to answer, because I was aware conceptually that the adjustments are here, but we were talking here about return on rate base – sorry, the return component, and in my mind, that answer is still correct.  

     MR. MILLAR:  Okay, thank you.  

If I could turn your attention, I assume you have a copy of the compendium at the witness table?  

     MR. SIDLOFSKY:  We do, Mr. Millar.  

     MR. MILLAR:  And I'm looking at tab 5 - this is a letter from Mr. Sidlofsky - specifically page 6 of that letter, the first full paragraph, which is about four lines down from the top.  And I'm just going to read -- I will read the entire sentence just to be fair.  

“We regret any confusion that may have arisen in this matter as a result of the fact that these two applications were proceeding concurrently and any misunderstanding on Oakville Hydro's part as to the extent to which the Panel may have wished to hear evidence related to the 2005 application of which another Panel had carriage, but that is a far cry from the allegations being made from the Panel.”  

     I read the entire sentence just in order to be fair, but I'm focussing on the -- I guess what we have here is, I don't want to call it an admission, but a recognition that there may have been some confusion in the evidence.  Would you agree with that?  

     MR. SIDLOFSKY:  I wouldn't agree with that.  I don't think the evidence in the large-user application that was before the Board in the oral hearing was confusing.  

     What may have been problematic was the fact that these two applications, the large-user application and the 2005 rate adjustment application, were proceeding at the same time.  The large-user rate adjustment application was made on November 30th of 2004.  Unfortunately, it didn't -- it wasn't dealt with by the Board until literally the week before the Board was expecting to have its 2005 rate adjustment orders out.  

     The timing became critical there because the Board wanted utilities, wanted distributors, to be in a position to have their 2005 rate adjustment orders implemented for April 1st of 2005.  

     The large-user application was critical to that because in order to -- first of all, in order to calculate the 2005 rates and in order to determine which of the two models had been filed in the 2005 rate adjustment application would, in fact, be used, Oakville Hydro needed a decision in the large-user application.  

     Confusion, if any, may have arisen because there were two separate proceedings.  I may not be the best person to comment on this, but as counsel, and I welcome Mr. Bacon's or Mr. Sweezie's comments, but as counsel, it didn't appear that the large-user application was, in itself, confusing.  

     MR. MILLAR:  Does anyone wish to add to that?  

     MR. BACON:  Just to reiterate something that I mentioned in my opening remarks, is that we really believed the procedural order said we were there to talk about the large-user rate application and not the 2005 rate application.  

     However, when we introduced ourselves, we said if the Panel had any questions about 2005, we would be willing to answer those.  But we were there strictly under the belief, based on the procedural order, that we were there seeking rate relief specifically in the large-user rate application.  

     MR. KAISER:  Is it fair to say there was some confusion as to whether the 1.2 million was net of PILs?  

     MR. BACON:  In the large-user rate application?  

     MR. KAISER:  Right.  

     MR. BACON:  No.  

     MR. KAISER:  Well, there is the suggestion that it was a net figure.  

     MR. BACON:  There's a -- there's a suggestion in the 1.261 million amount that there was an adjustment for PILs.  But, unless I'm misunderstanding, my interpretation of the discussion that we had at that hearing, there was no misunderstanding about that particular adjustment in the 1.261 million.  

     MR. KAISER:  Well, I’m just asking if there may have been some confusion.  We know it was not net of PILs, or at least big PILs, but a certain -- you had made some adjustment to take out a certain part of the PILs.  You just hadn't taken out all of the PILs.  You ultimately took out all of the PILs when you went to the '05 rate application, and that was another 246,000.


MR. BACON:  The PILs that we were losing ‑‑


MR. KAISER:  I'm just trying to figure out whether that Panel was confused as to whether that 1.2 million was necessary of PILs, or not.


MR. BACON:  I really can't comment on that, because that's ‑‑ I can't comment on what the Panel was thinking.


MR. SWEEZIE:  I would agree.  I would say that at the time of that oral hearing, there was not confusion.  Oakville Hydro was in fact losing 1.2 million in total.


MR. KAISER:  So let me ask you a different question.  For the purpose of that hearing - that is to say, what was the appropriate adjustment for the loss or volume of this large customer - would I be right that it wasn't really relevant what PILs was, anyway?


MR. BACON:  That's correct.


MR. KAISER:  Is that right?


MR. BACON:  Yes, yes.


MR. KAISER:  To that hearing?


MR. BACON:  That's right.


MR. SWEEZIE:  To that hearing.


MR. KAISER:  It wasn't really relevant, whatever the amount might have been?


MR. SWEEZIE:  Correct.


MR. MILLAR:  Thank you, Mr. Chair.  I have no further questions.


MS. KRISTJANSON:  Thank you, Mr. Chair.  Shall I proceed with my argument now?


MR. KAISER:  If you're ready, please proceed.


MS. KRISTJANSON:  Do we excuse our witnesses or do they remain?  I'm not familiar with your practice.


MR. KAISER:  Do you have any need for the witnesses, Mr. Millar?


MR. MILLAR:  I have no need.  Thank you, Mr. Chair.


MR. KAISER:  Thank you, gentlemen.  I appreciate that evidence.


MR. SIDLOFSKY:  Thank you, sir.


SUBMISSIONS BY MS. KRISTJANSON:

MS. KRISTJANSON:  In the course of my argument, I will refer to my factum, compendium and brief of authorities.  I also have handed up or have asked my friends to hand up two statutory extracts, and I'm afraid one of them might not be labelled.  That is section 126(1).  That's from the Ontario Energy Board Act or Energy Act.  And the other one is from the SPPA, and I will refer to those at a later point.


Turning then to my first point, I would ask this Panel to find that the Panel's decision was factually incorrect.  First, there was no discrepancy.  The relief is essentially the same, that this perceived discrepancy between 1.26 and .977 million was because they were comparing apples and oranges.


As the chart set out in page 7 of the factum, to which Mr. Bacon testified, in the large-user adjustment application, it was a lump sum of 1.26 million.  In the 2005 application, there were three components.  The one that was visible when you looked at the model, I suppose, if I could put it that way, is .977.  Then the model automatically built in the PILs and regulatory asset adjustment, but the amount of money or revenue in issue here has always been the same 1.261 million, and that was from the evidence of Mr. Bacon and Mr. Sweezie.


As you just heard from Mr. Sweezie and Mr. Bacon, the amount of the PILs adjustment, in the manner we're talking about, stripping out the whole thing and not simply adjusting for the loss of the one large user, was not relevant in the first Panel. 


Secondly, far from misleading the first Panel, Oakville Hydro itself discovered the issue; that is, to include the full 1.261 million as part of the base rate calculation in the 2005 RAM model would be double-counting, since the 2005 model adds in the PILs adjustment and the regulatory asset adjustment.


Mr. Sweezie, testifying on behalf of Oakville Hydro at the large-user application, specifically mentioned this issue, that an adjustment will have to be made.  Not relevant.  The amount was not yet determined, I think, with any mathematical precision, nor was it relevant for the purposes of the large-user application.


Secondly, I would submit it was corrected, in terms of the 2005 application, as quickly as it could have been.  In the course of preparation for the oral hearing, not till March 22nd, did they discover there was an issue.  On the next day, Manuela -- Ms. Ris‑Schofield, Oakville Hydro, called up Board Staff, Ted Antanopoulos, to inform that an adjustment would have to be made and it would be dealt with later.  


They testified on the Thursday.  The offices are closed Friday, Monday, and the model was sent over, as revised, on the Tuesday, the first practical business day after the hearing.  So it was both recognized by Hydro and correctly ‑‑ quickly addressed.


The large-user application Panel never contacted Oakville Hydro, its counsel or its experts to raise the issue prior to rendering the reasons on May 11th, 2005, and the 2005 rate adjustment Panel never flagged any issue or questions in its decision.


My second issue, ethical and reputational effect.  Because electricity distribution is a highly specialized field, and this Board is the expert board at the provincial level, these comments are particularly significant for the reputation of Oakville Hydro, its experts and its counsel.  


The Panel, however, made and published its findings without notice to the participants, without affording them the opportunity to call evidence and without affording them the opportunity to make submissions, and that's where section 126 of the OEB Act, which I've handed up, to me, is ‑‑ I would urge you to find particularly significant.


Under the Ontario Energy Board Act, section 126(1)(b), it states:   

"A person is guilty of an offence who:  b) knowingly furnishes false or misleading information in any application, statement or return made under this Act." 


Essentially, in what it wrote down on those reasons, the Panel made a finding that Oakville Hydro, its experts and its counsel knowingly furnished false or misleading information.  They did in a manner which would constitute a regulatory offence under the Act, but they did it without bothering to charge Oakville Hydro, its experts or its counsel, or without bothering to find out whether the essentially equivalent conduct, as could form the basis of a regulatory offence, had been engaged in.  They blind-sided them.


I suggest that a high standard of procedural fairness was required in this case because of the gravity of the Panel's findings for the reputation on Oakville Hydro, experts and counsel.  And you've heard from them today.  And, Mr. Chair, anyone involved in the electrical distribution field can understand the importance, from a professional, integrity and character‑related perspective, of the allegations ‑‑ or the findings, in fact, set out in that decision, particularly when we look at a large corporation, which has responsibilities to consumers and the public.  We have a lawyer governed by the rules of the Law Society of Upper Canada knowingly misleading or leading incorrect evidence, and an independent rate design consultant, who, as he said, his reputation is everything to him.


Those individuals would particularly suffer because of the nature of the finding.  


The third issue, there was a denial of procedural fairness, given the important reputational consequences.  For that, I draw your attention to section 8 of the SPPA, which I have handed up.


Section 8 of the SPPA states:   

"Where the good character, propriety of conduct or competence of a party is an issue in a proceeding, the party is entitled to be furnished, prior to the hearing, with reasonable information of any allegations with respect thereto."


The only official party here was Oakville Hydro, so, technically, I would submit certainly Oakville Hydro had the SPPA rights.  I would say more broadly, however, that where those who participate in the regulated community are subject to findings such as those made, that before any such findings which could constitute a regulatory offence under this Board's act could be made against these other participants, the expert and the counsel, that they would also, under principles of natural justice, have to receive notice, disclosure of the case to be met and an opportunity to meet it.  

     In my factum, at page 13, I set out the basic principles of fundamental justice in this context.  So at page 13, paragraph 33, this sets out - and I'm sure you're well aware of the duty of fairness at the top – that those who may be adversely affected - and I put to you the reputational, ethical effect is an adverse effect in the circumstances you've heard about today – that those who may be adversely affected by some administrative action or decision be afforded a reasonable opportunity to participate in the decision-making process by tendering proofs and making submissions.  Of course, to enable the right to be effective, prior notice that a decision is about to be made or some action to be taken will usually be required.  As well, any case to be met must be disclosed.  And I would submit to you that none of these were met.  

     I would ask you to turn now to a decision that is contained in our brief of authorities at tab 7.  And this is the Pfizer and Deputy Minister of National Revenue case.  Part of the reason that this case is significant – well, one of the reasons is it's a Supreme Court of Canada decision.  But more importantly, it is a case where the panel relied on certain evidence on an expert matter that wasn't ever part of the case before them.  So it's a very good parallel to what happened here.  

     This case had to do with the classification of certain kinds of antibiotics and drugs.  The board heard evidence from experts.  However, in making its decision, definitions which were critical to the case were taken by the board from two texts, textbooks, which were not put into evidence nor referred to in the hearing.  And what they relied on, from outside the hearing, these two textbooks, in fact, tended to contradict the oral evidence of the experts who had been sitting before them.  

     And at page 463, Mr. Justice Pigeon for the Court stated:   

“Counsel for the appellant has pointed out that the two publications there mentioned had not been put in evidence nor referred to at the hearing and took exception to this procedure.  In my view, the objection is well founded.  While the Board is authorized by statute to obtain information otherwise than under sanction of an oath or affirmation, this does not authorize it to depart from the rules of natural justice.  It is clearly contrary to those rules to rely on information obtained after the hearing was completed without disclosing it to the parties and giving them an opportunity to meet it.”  

     And he goes on about the actual derivation of tetracycline.  Skipping that sentence and continuing:   

“It is clearly a question of fact to be decided on evidence, and it had been the subject of evidence by qualified expert witnesses at the hearing.  The negative evidence given by the appellant’s expert witnesses was not contradicted by the respondent's experts who were heard before the Board and questioned on the point.  The two texts mentioned by the board were not mentioned.  Counsel for the respondent did not put them before the appellant’s witnesses in cross-examination, as he did for other texts.  In my view, it was a grave error to rely on those texts in its decision as against oral evidence.”  

     So, from this, I take the proposition that if you're going to be relying on what the Board here called, I think, after-acquired information that is critical to the case, just as in this case where there was information obtained after the hearing, you must disclose it to the parties and give them an opportunity to meet it, particularly if it will contradict the oral evidence -- the expert evidence before you.  

     So in failing to raise the issue and in failing to seek submissions afterwards, in a context where PILs adjustments clearly can mean different things - they can mean a little tiny adjustment for the loss of large user here or it can mean stripping it out so you put it all through the model – but it certainly was never clarified, nor were these witnesses questioned directly about that, the difference in those adjustments.  And it seems clear just as a matter of, sort of, finance and revenue that this would have been an amount, the 1.261 million, that would have included PILs.  

     On the fourth issue, this review panel on this – you have jurisdiction to correct the mistake of fact made by the Panel, and in so doing, you may cure the absence of procedural fairness that was generated by the reasons.  On this point, it's addressed in my factum, commencing at page 10, paragraph 25.  

If you look at the statutory basis for any ruling you might make, Mr. Chair, I've set out the relevant portions at tab B of this factum.  

     Section 21.2 is the SPPA enabling provision.  

“The tribunal may, if it considers it advisable, and if its rules made under section 25.1 deal with the matter, review all or part of its own decision or order and may confirm, vary, suspend or cancel the decision or order.” 

So that's the enabling portion of the SPPA.  And the

Board has the rule-making authority, and in fact has made these rules.  And if I look at section 43.01 of the -- under Board Powers: 

“The Board may at any time indicate its intention to review all or part of any order or decision, and may confirm, vary, suspend or cancel the order or decision by serving a letter on all parties to the proceeding.”  

     So that, I put to you, is your legal authority to take this action.  

If there is any doubt as to the breadth of your remedial jurisdiction, I submit that the Russell case, at tab 1 of my authorities, a 2000 decision of the Ontario Court of Appeal, addresses directly that point about the breadth of authority under this kind of provision.  

     And at page 16, paragraph 16, Mr. Justice Finlayson for the Court states:   

“This Court, in Commercial Union Assurance, held that the power of reconsideration under the Ontario Human Rights Code is to be interpreted widely in order to prevent injustice.”  

That's what I ask -- I submit has happened here.       And they continue there:   

“We do not agree with counsel for the appellants that the broad power of reconsideration which results in a final decision requires that new facts be established.  The power is important and may be the only way to correct errors where no right of appeal is provided, or to allow for adjustments, even if circumstances remain unchanged.  That is the meaning to be given to the maintenance of the integrity of the administrative process.”  

     And it is for these reasons, Mr. Chair, that we seek the remedy:  factual error, ethical and reputational effect, denial of procedural fairness.  We have asked you to review and vary the Panel's decision.  

     The order we seek is set out at page 16 of our factum:  To review and vary the reasons, delete that second paragraph, replace those reasons on the website, and notify visitors of the amended version through the link.  

     If there are no questions, those are my submissions.  

     MR. KAISER:  Thank you.  

Mr. Millar. 

     SUBMISSIONS BY MR. MILLAR:  

MR. MILLAR:  Thank you, Mr. Chair.  I will be very brief.  I propose to address two broad issues, and I think they more or less encompass the four issues that were addressed by my friend.


The first question that the Board Panel may wish to consider is:  Was the information presented by the witness panel incorrect, or was there any attempt to deceive the Board or hide figures from the Board?


A second issue that has to be addressed is:  Was Oakville Hydro given an opportunity to respond to the Board's concerns regarding the perceived discrepancy in the numbers?  


And I would submit that if this Panel finds in the applicant's favour on either of these issues, that they are entitled to the relief that they seek and the paragraph should be excised and the notice that they have requested should be accommodated, as well.


On the first issue, Board Staff submit that there may have been some level of confusion in the record regarding the figures in question.  And, again, although there may have been some ambiguity, it is not in any way clear to Board Staff that the information presented by the witness panel was incorrect or certainly that there was any attempt to mislead or hide figures from the Board Panel.  The record simply doesn't support that conclusion.


On the second issue, I agree with the legal principles set out in the applicant's factum and in my friend's argument.  Where information on the record is not 100 percent clear and a panel intends to draw an adverse inference from this ambiguity, it is important that the applicant be given an opportunity to explain the ambiguity.  This is not only a general practice of the Board, it is also an important requirement of administrative law.  And, in this case, the applicant was not given the opportunity to respond to the Board's concerns.


Subject to any questions you have, those are my submissions.


MR. KAISER:  Mr. Millar, in the March 24th hearing, you were there, right?


MR. MILLAR:  That's correct.


MR. KAISER:  Am I right that $1.2 million figure, there really was no need for the Board to be worried about any PILs adjustment; is that correct?


MR. MILLAR:  I think that's largely correct.  Before the hearing began, there was no indication ‑‑ I don't believe there was any indication that the $1.2 figure was in any way inaccurate to begin with.  But to follow that through, I think you're right.  Even had that information come to light, it's not terribly relevant for that proceeding.


MR. KAISER:  Put differently, the adjustment figure that you were trying to get to in that proceeding to make the adjustment for the loss of this customer, the loss of demand from this customer, the right number would have included PILs?


MR. MILLAR:  I think that's right.


MR. KAISER:  When this Panel, the Panel that heard the -- the two-member Panel that heard the March 24th matter, came to this other knowledge through what they called were administrative proceedings or channels, what was that; do you know?


How did this March 24th Panel find out about this subsequent number that had PILs taken out of it; do you know?


MR. MILLAR:  I have not had any discussions with the Panel as to how this paragraph was arrived at.  And, quite frankly, I would hesitate to guess.  I don't think it is my role to speculate as to how the Panel discovered that.


MR. KAISER:  I guess there was one member.  There was a member of both Panels.


MR. MILLAR:  That's true.  And if I were to look at something, I would assume that perhaps a Panel Member, who was involved in both of those hearings, saw some of the information through that course.


MR. KAISER:  The subsequent application, which was the 2005 rate case, Mr. Sidlofsky points out was a written proceeding.  Is there anything in the file, in that proceeding, that dealt with netting out the PILs?


MR. MILLAR:  I was not involved in that application, Mr. Chair, so I don't know.


MR. KAISER:  Thank you.  What I propose to do, counsel, if it's acceptable, is come back at 12:30 with a decision.


MS. KRISTJANSON:  Thank you, Mr. Chair.


‑‑‑ Recess taken at 11:22 a.m.


--- On resuming at 12:35 p.m.  

     DECISION ON MOTION: 

     MR. KAISER:  Please be seated.  

Mr. Millar, any preliminary matters?  

     MR. MILLAR:  No, Mr. Chair.  

     MR. KAISER:  This Decision relates to an Application filed by Oakville Hydro Distribution Inc. by way of Notice of Motion on May 19th, 2005.  The Application was made pursuant to section 21 of the Ontario Energy Board Act.  The Applicant seeks to vary the Board's May 11th written Reasons, which related to an oral Decision this Board made on March 24.  

     This Application raises serious questions of procedural fairness and the integrity of the administrative process before this Board.  

     The Applicant has requested the Board to exercise its jurisdiction pursuant to section 21.6 the Statutory Powers Procedure Act, and Rule 62 and 63 of the Board's Rules of Practice and Procedure.  

     In particular, the Applicant asks the Board to vary the May 11th Decision by deleting the second paragraph of the section of those Reasons entitled "Board Comments," which are found at page 5 of the Reasons.  For the purpose of this Record, I'm going to read the particular paragraph that the Applicant seeks to have removed from that Decision.  

     In the May 11 Decision the Board stated as follows: 

"The Board Panel hearing this case became aware, through normal administrative knowledge, that the Applicant was aware at the time it presented its evidence in the hearing that the information it was attesting to was incorrect.  Oakville Hydro and its Counsel chose to withhold that information from this Panel while having many opportunities to correct the evidence prior to and during the oral hearing.  While the effect of that revised information was considered by another Board Panel immediately after this Decision was rendered, the Board warns the parties to this Application that it's not their prerogative to choose when and if incorrect evidence should be brought to the attention of a Board Panel.  There are no circumstances that allow any party to knowingly submit incorrect information to the Board or to choose not to correct erroneous evidence.  Such actions will draw serious consequences.”  

     The Applicant bases its Motion on three grounds:  First, there is factual error in the Decision; Secondly, that there has been an adverse effect on the reputation of the Applicant, its Officers, its Counsel, and its consultants. Thirdly, that there has been denial of natural justice and a failure to follow fundamental procedural fairness in the proceeding.  

     Dealing first with error of fact.  The May 11th Decision I just read is silent on what the misleading information was alleged to be.  It turns out, and there has been evidence before us today, that it related to a finding regarding a so-called large-user adjustment of $1.261 million. This amount was determined in the March 24th hearing and commented on by in the Reasons of the May 11th.  

     Subsequent to March 24th the Applicant was involved in its 2005 rate application and there was a requirement in that process to make a similar adjustment.  The adjustment made appeared, at least to the previous Panel, to be a different number; namely, $977,000.  

     Apparently it is this discrepancy that the Panel, in its May 11th Decision, was concerned about.  And the withholding of information allegation appears to relate to the failure, at least in the minds of those Panel Members, to make a correction in the earlier proceeding.  

     The evidence tendered before this Appeal Panel makes it clear that not only was there no attempt to mislead, the information provided in both proceedings was in fact identical.  It was, however, presented in a different format because of the different process involved in the two different proceedings.  

At page 7 of the Applicant's Factum, a table sets out the differences between the two numbers.  The simple explanation is that the 2005 rate application netted out the PILs adjustment and the Regulatory Asset adjustment.  When those two amounts were deducted from the 1,261,000, the amount became the $977,000.  I'm attaching that table to this Decision as schedule A.  

     It became apparent that there was a reason why, in the subsequent proceeding, that is to say, the 2005 rate Application, the Applicant had to net out PILs and Regulatory Assets. That was because the procedure there used a mathematical model, called a RAM model, and the RAM model added back in the PILs and Regulatory Assets amounts.  And, as the Applicant’s witnesses testified here today, if they had not netted it out, they would have collected it twice.  

In fact, the evidence is that they brought this to the attention of the Board.  Apparently, they first realized it on March 22nd.  But their witnesses, Mr. Sweezie did alert the Board that adjustments would be made.  In fact, he said at paragraph 308 of the March 24 transcript:   

“In the course of preparing for this hearing, we determined that an adjustment should be made to the 2005 rate adjustment calculations that would slightly reduce bill impacts to Oakville Hydro customers.  The adjustment does not affect the relief being claimed in the application before you today.  Oakville Hydro staff will be addressing this with OEB Staff analysts in that application.” 

     And, indeed, this was followed up by a letter from Mr. 

Sidlofsky, the Counsel for the Applicant in this case, of March 30th which further addressed this matter.  

     So it can be clearly concluded that the adjustment being made in both Applications was an identical amount. One was a lump sum amount.  But in the 2005 rate Application, the mechanics of that process required that the PILs amount and the Regulatory Assets amount be netted out initially, and that led us to the $977,000 figure.  

     That is clearly set out in the table that's attached to this Decision as Schedule A.  

The Applicant was quite correct in making the adjustment in the subsequent proceeding.  As stated, it would have been double-counting had they not done otherwise.  And they were quite correct in leaving it in, as far as the March 24th proceeding was concerned, because the PILs adjustment had absolutely no relevance to the number in that proceeding. In fact, there were no questions on it, and quite properly so.  

     So that then brings us to the next matter that the Applicant raises, which is what they call adverse effect on reputation.  

Three witnesses appeared before this Appeal Panel:  James Sidlofsky, the Counsel for the Applicant; Bruce Bacon, a consultant; and David Sweezie, who is the Chief Financial Officer.  They all testified that they had no intent to give misleading evidence and, in fact, did not give misleading evidence.  The discrepancies could be easily explained away.  It was simply a procedural difference, as I've mentioned previously.


But they went on to state that the May 11 Decision of the Board and the particular allegations and description of misleading conduct had caused the company damage in reputation and had caused each of them personally damage in reputation.


Their Counsel pointed out that the Board had really found them guilty of contravening section 126 of the Ontario Energy Board Act, which makes it an offence to “knowingly furnish false or misleading information in any Application, Statement or Return made under this Act or in any circumstances where information is required or authorized to be provided to the Board.”


And as Counsel properly pointed out, they had not only made that finding; they made that finding without even charging the individuals or company involved. This brings us to the last aspect of the argument, which is the administrative fairness or natural justice.  


As indicated, this Panel finds there was an error of fact in the Board's previous Decision.  They did not understand; for whatever reason, the evidence.  They were of the view that there was a discrepancy in the numbers. In fact, there was no discrepancy.  But the more alarming aspect to this appeal is the failure of the previous Board Panel to provide these parties an opportunity to explain why the numbers were different.  


It's pointed out by the Applicant that section 8 of the Statutory Powers Procedure Act provides that right.  Section 8 provides:

"Where the good character, propriety or conduct or competence of a party is in issue in a proceeding, the party is entitled to be furnished prior to the hearing with reasonable information of any allegations with respect to that."


This was not done.  


This Panel has also been referred to the judgment of Mr. Justice Pigeon in the 1977, Supreme Court of Canada Decision in the Pfizer case.  That case involved a situation similar to this one. There, the Tariff Board took into account evidence that wasn't tendered during the hearing, but was gathered by the Board afterwards.  Mr. Justice Pigeon concluded:

"It is clearly contrary to fundamental rules to rely on information obtained after the hearing, without disclosing it to the parties and giving them an opportunity to meet it."


There are few that would question this proposition.  It is, as I said at the outset, a concern that such a fundamental rule wasn't followed.  The Applicant clearly should have been given that opportunity. Had they been given that opportunity, they no doubt would have provided the explanation they provided to this Panel today, which is clear and cogent and ends the matter.


The Order sought is set out at paragraph 40 of the Factum.


Oakville seeks an Order varying the OEB's May 11th written Reasons by deleting the second paragraph of the section of the Reasons entitled "Board Comments".  I quoted that paragraph earlier in this Decision.


Secondly, they seek an Order replacing the version of the Reasons currently posted on the Board's web site with the amended or varied Reasons.  An Order will go to that effect. 


And, Mr. Millar, I would also ask you to post forthwith the Reasons of the Board in this Decision, in addition to the varied Decision of May 11th.


The Applicant is not seeking costs in this proceeding.  Had they sought costs, I would have granted them.


This completes the Board's ruling in this matter.

--- Whereupon the hearing concluded at 12:50 p.m.

Schedule A

Reconciliation of the lump sum in the Large-User Adjustment Application with the components in the 2005 Application: 

	Large-User Adjustment Application
	($ Millions)

	     Lump Sum
	$1.261

	
	

	2005 Application
	

	     Net Component – Base Rate Adjustment
	$0.977

	     PILs Adjustment
	$0.246

	     Regulatory Asset Adjustment
	$0.038

	     Total
	$1.261
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