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Thursday, January 19, 2006

--- Upon commencing at 9:30 a.m.


MR. KAISER:  Please be seated.  The Board is sitting today in continuation of the hearings with respect to the notice of application filed on September 8th with respect to an application by Toronto Hydro-Electric System for distribution rates to be effective May 1st, 2006.  Could I have the appearances, please?


APPEARANCES:

MR. MILLAR:  Michael Millar for Board Staff.


MR. KAISER:  Mr. Millar.


MR. WARREN:  Robert Warren for the Consumers Council of Canada.


MR. KAISER:  Thank you.


MR. GIBBONS:  Jack Gibbons for Energy Probe.


MR. KAISER:  Thank you.


MR. POCH:  David Poch for the Green Energy Coalition.


MR. RODGER:  Mark Rodger, counsel for Toronto Hydro.


MR. KAISER:  Thank you.


MR. SIDLOFSKY:  James Sidlofsky, counsel for Toronto Hydro.


MR. KAISER:  Thank you.


MR. TURNER:  Timothy Turner, Toronto Hydro.


MR. KAISER:  Thank you.


MR. DINGWALL:  Brian Dingwall, counsel for CME.


MR. KAISER:  Mr. Dingwall.


MR. SHEPHERD:  Jay Sheppard, counsel for Schools Energy Coalition.


MR. KAISER:  Mr. Shepherd.


MR. DeVELLIS:  John DeVellis, the Vulnerable Energy Consumers Coalition.


MR. KAISER:  Thank you.  Anyone else?


Any procedural matters?


PRELIMINARY MATTERS:

MR. MILLAR:  Yes, there are a few, Mr. Chair.  First I would ask that people speak clearly into their mikes.  I understand our court reporter is having difficulty hearing.


I understand Mr. Rodger has some preliminary matters, but if I could just start with one, I have had my knuckles rapped by our case administrator for abusing the letters of the alphabet for our undertakings and exhibit numbers.  She has asked that I make things right and put these in the order that they're supposed to be.  I think we remarked on this the other day, Mr. Chair.  


So we're going to be going back to the "K" for exhibits and "J" for undertakings, and what I prepared is a corrected list of what the exhibits and the undertakings should actually read.  So I guess maybe as a test, we'll enter this as the first exhibit to see if I've got it right now.


MR. KAISER:  An exhibit of exhibits?


MR. MILLAR:  That's right.


MR. KAISER:  Give one to the court reporter just so she can put it in the transcript so everyone can follow this saga.


MR. MILLAR:  I don't think we have them on here.  Do you see them in front of you?  I don't think we've distributed them, and so I'll have Mr. Mather pass them out, and there are two, one for undertakings and one for exhibits.  So I guess we'll call the one for exhibits Exhibit K3.1 and the one for undertakings K3.2.


MR. KAISER:  All right.


EXHIBIT NO. K3.1:  INDEX OF EXHIBITS.

EXHIBIT NO. K3.2:  INDEX OF UNDERTAKINGS.

MR. MILLAR:  So those are the preliminary matters, but I think some of the other parties have some other ones.


MR. KAISER:  Mr. Rodger?


MR. RODGER:  Thank you, Mr. Chairman.  Good morning.  Mr. Chairman, before each of the Panel members I put a series of materials, and I would just like to take you through those and mark those, where appropriate, before we start with Toronto Hydro's panel 2, which is the financial and rates panel.


The first three documents are responses to undertakings that were given by panel 1 on Tuesday.  And if I have the new marking system correct, formerly undertaking U1.1 becomes J1.1; is that correct, Mr. Millar?


MR. MILLAR:  Yes, that's right.  I'm sorry, it's J...


MR. KAISER:  What is the first document we're looking at, Mr. Rodger?


MR. RODGER:  It's THC, various expenses by entity.


MR. MILLAR:  You're correct.


MR. RODGER:  So that would be J1.1.  The second undertaking is undertaking J1.2, and that's a series of overhead slides on the 2006 budget primers.  And the third undertaking, J1.4, is Toronto Hydro's SAIDI targets versus SAIDI actuals for the period 2001 and 2005.


The next document which I would like to mark, the cover is a letter on Toronto Hydro Corporation letterhead dated August 17th, 2005 to the OEB Board secretary, and it's to ‑‑ it's from Mr. Tim Turner, and attached to that letter is four pages from the EDR 2006 model.  If I could have an exhibit number for this, please, Mr. Millar?


MR. MILLAR:  The next exhibit is K3.3.  Could you identify that again, Mr. Rodger?


MR. RODGER:  It's the August 17th, 2005 letter from Toronto Hydro Corporation to the Board, and attached to that letter is four pages taken from the 2006 EDR model, version 2.


EXHIBIT K3.3:  AUGUST 17, 2005 LETTER FROM TORONTO HYDRO CORPORATION TO THE BOARD WITH ATTACHMENTS.


MS. SPOEL:  Mr. Rodger, sorry to interrupt, but I notice on the updated exhibit list and the undertakings that they are actually J2.1, 2.2 and so on, not 1.1, 1 .2.  Perhaps we should get that right.


MR. KAISER:  Why can't we just have J1 and J2?  What is with this 1.1 and 1.2?


MR. MILLAR:  The first number is the day.  I guess Mr. Rodger is at a disadvantage.  I don't think we passed out the entire reconciled list.


MR. KAISER:  Secret code.


MR. RODGER:  I'm just not sure, Mr. Millar.  Do you need to change the exhibit numbers for these undertakings or leave them with J1.1, 1.2?


MR. MILLAR:  I think our case administrator had already changed them to J2.1, 2.2 and 2.3.


MR. RODGER:  So J2.1...


MR. KAISER:  The day the undertaking was given or is that the day it was answered?


MR. MILLAR:  The numbers are given on the day the undertaking was given.


MR. RODGER:  So the third undertaking is now J2.4, and that is the SAIDI data, Toronto Hydro's targets and actuals for the period 2001 to 2005.  And we've just entered Exhibit K3.3, the August 17th letter. 


MR. SHEPHERD:  Mr. Chairman, I wonder if this is an appropriate time to raise a question about this exhibit.  This Exhibit K3.3 purports to withdraw some evidence, I believe.  It's evidence that we were going to rely on in cross‑examination; in fact, have already relied on on Monday in our cross‑examination of Mr. Zebrowski.  


This is the first time we've seen this letter, and the material we got from the applicant at the time they provided us, as an intervenor, with their filing, included this material.  So it's our position that we should be able to rely on the additional material that was provided to us was filed, and as we already have, and if my friend wishes to -- or the witnesses wish to demonstrate to the Board why it's not relevant, they should do so at that time.


MR. KAISER:  Can you explain what's going on, Mr. Rodger?


MR. RODGER:  Yes.  Actually, it speaks to Mr. Shepherd's point.  This material, as the witnesses will explain in‑chief, Mr. Zebrowski and Mr. Shepherd, you may recall, had a discussion around what was purported to be historical year data, 2004.  We looked at the record and we think it's an accurate of the answers that went back and forth, so we put this document, and I'll ask the witnesses about that, to explain that document and put that discussion in some proper context.


MR. KAISER:  Fine.  Is that satisfactory, Mr. Shepherd?


MR. SHEPHERD:  Thank you, Mr. Chair.


MR. RODGER:  The next exhibit is entitled "A discussion paper on the determination of return on equity and return on rate base for electricity distribution utilities in Ontario."  This was prepared by the OEB by Dr. Cannon dated December 1998.  This was referred to in both cross‑examination and in‑chief of panel 1.  And that would be exhibit, I believe, K3.4.


EXHIBIT NO. K3.4:  DOCUMENT ENTITLED "A DISCUSSION PAPER ON THE DETERMINATION OF RETURN ON EQUITY AND RETURN ON RATE BASE FOR ELECTRICITY DISTRIBUTION UTILITIES IN ONTARIO."

MR. RODGER:  The next document is a two‑page ‑‑ the next document is two pages entitled "Excerpts from Dr. William Cannon's Paper", and that would be Exhibit K3.5.


EXHIBIT NO. K3.5:  DOCUMENT ENTITLED "EXCERPTS FROM DR. WILLIAM CANNON'S PAPER"

MR. RODGER:  And then, finally, you'll recall from day one, Mr. Chairman, that I undertake to go back to Toronto Hydro to see if there were any additional SLAs that hadn't been produced, and the view was that there had been an SLA executed after the interrogatories had been filed.  And if you look at the first document in the package I put for you today, it's an agreement for licenced occupancy of Toronto Hydro Electric System Limited underground ducts between the LDC, Toronto Hydro Electric System Limited, and Toronto Hydro Telecom Inc.  And this was a service-level agreement that was signed December 23rd, 2005.  So that would become Exhibit 3.6.  


EXHIBIT NO. K3.6:  AGREEMENT FOR LICENCED OCCUPANCY OF TORONTO HYDRO ELECTRIC SYSTEM LIMITED UNDERGROUND DUCTS BETWEEN TORONTO HYDRO ELECTRIC SYSTEM LIMITED AN TORONTO HYDRO TELECOM INC. DATED DECEMBER 23, 2005.


MR. RODGER:  And we also found, when I asked the company to do a final sweep of their records if there were any other SLAs that had been over looked, and there were three.  The first is a pole-attachment agreement between Toronto Hydro Electric Systems Limited and Toronto Hydro Telecom.  This is an agreement that was executed in January of 2002.  This would be Exhibit K3.7.


EXHIBIT NO. K3.7:  POLE-ATTACHMENT AGREEMENT BETWEEN TORONTO HYDRO ELECTRIC SYSTEMS LIMITED AND TORONTO HYDRO TELECOM DATED JANUARY, 2002.


MR. RODGER:  Next is a service agreement between Toronto Hydro Street Lighting and Toronto Hydro Electric System Limited dated January 1, 2003.  That is Exhibit K3.8.  


EXHIBIT NO. K3.8:  SERVICE AGREEMENT BETWEEN TORONTO HYDRO STREET LIGHTING AND TORONTO HYDRO ELECTRIC SYSTEM LIMITED DATED JANUARY 1, 2003.


MR. RODGER:  And finally there is a service-level agreement for water heater services between Toronto Hydro Electric System Limited and Toronto Hydro Energy Services Inc.  And that agreement goes back to October 1st, 2001.  So that would be Exhibit K 3.9.  And with that I'm told that is all the service level agreements that are in place at this time.  


EXHIBIT K3.9:  SERVICE AGREEMENT FOR WATER HEATER SERVICES BETWEEN TORONTO HYDRO ELECTRIC SYSTEM LIMITED AND TORONTO HYDRO ENERGY SERVICES INC. DATED OCTOBER 1, 2001.


MR. MILLAR:  Mr. Rodger, what was K3.8?  We may be missing that?   


MR. RODGER:  It's about a nine-page agreement between Toronto Hydro Street Lighting and Toronto Hydro Electric System Limited dated January 1st, 2003.  


MR. MILLAR:  We seem to be missing that one.  More importantly, does the Panel have that?


MR. KAISER:  We have that.   I noticed that you have excerpted or deleted some of the prices.  I presume that's on some grounds of confidentiality?  


MR. RODGER:  That's right sir.  For example, the duct pricing, and Mr. Haines spoke about this.  


MR. KAISER:  Right.


MR. RODGER:  The pricing that the LDC extends for ducts is not only to its own company, but also arms-length, private sector entities were given the same pricing and are subject of the same confidentiality.  So if we disclose the price for the affiliate, we would be disclosing the price for the competitive private sector entity, which we are prohibited.  


MR. KAISER:  Any objection to the applicant deleting this information Exhibit 3.8?


MR. DINGWALL:  I think there might be, sir.  It might be best addressed, however, in dealing with the witnesses when it's time to look at the document. 


MR. KAISER:  All right, that's fine, Mr. Dingwall.  We'll do that.  


MR. RODGER:  Just one final matter, Mr. Chairman, concerning the schedule.  If we assume that panel 3 may start at some point tomorrow, one of the witnesses on that third panel, Mr. Haines, has to travel to the airport for a flight to the U.S. Friday afternoon to attend a conference he's speaking at on Saturday.  And we wonder if we could have the Board's indulgence to, perhaps, stop a little early on Friday.  If Mr. Haines could leave by 3:30. 


MR. KAISER:  You'd like to stop at 3:30?


MR. RODGER:  If that would be acceptable.


MR. KAISER:  That's fine.  


MR. RODGER:  Many thanks, sir.


Those are my preliminary matters. 


MR. KAISER:  Anything else, Mr. Millar?


MR. MILLAR:  Not from me.  I don't think there are any other preliminary matters. 


MR. SHEPHERD:  I have one preliminary matter, Mr. Chairman.


MR. KAISER:  Mr. Shepherd. 


MR. SHEPHERD:  Mr. Chairman, there's some confusion as to what panels 2 and 3 deal with. 


MR. KAISER:  All right.  Let's ask Mr. Rodger to address that. 


MR. SHEPHERD:  I wonder if I could explain where the problem is first.  


MR. KAISER:  All right.


MR. SHEPHERD:  Mr. Rodger sent us a letter, which he's referred to a number of times, saying this is what the panels will deal with.  And this panel was on finance and rates, and the last panel was on operations.  Neither of those panels refers to -- in his description he doesn't refer to which ones deals with distribution expenses, and one would assume that they would be in operations.


However, I understand that, in fact, operations is on a list of items that is being dealt with by this panel, and I heard this morning that this panel will deal with capital expenses as well, which we all understood would be dealt with in panel 3.  


So I wonder if it would be worthwhile to clarify who is doing what. 


MR. KAISER:  Mr. Rodger, can you help us. 


MR. RODGER:  Perhaps I can just read this brief, the letter we sent out on January 14th to all the parties describing the three witness panels.  We describe it as follows:  


The first panel, an overview policy panel, Mr. O'Brian and Mr. Haines.  Second, a finance and rates panel which will address matters such as the need for a forward test year application, load forecasting, post distribution rates.  And we outline the witnesses which include the Chief Financial Officer of the corporation, the Treasurer for the corporation and the Director of corporate planning.


And the third panel described as an operations panel which will address matters such as capital projects, both distribution and capital plant, asset management, control centre consolidation and shared services.


So the focus on capital projects in an operations context, are things like the business plans for capital expenditures and so on, but clearly all the financial issues -- that's why we called it the financial panel.  What I would suggest if Mr. Shepherd has questions that he thinks could be either, that he go ahead and ask this panel.  And if this panel can't answer them, he can put them to panel 3. 


MR. KAISER:  Is that satisfactory with you, Mr. Shepherd?


MR. SHEPHERD:  As you know, Mr. Chairman, that's a highly irregular procedure because it requires us now to be prepared for this panel when we -- prepared with issues for this panel that we didn't expect till the next panel. 


MR. KAISER:  Is your problem you hadn't intended to be dealing with this until tomorrow?


MR. SHEPHERD:  Or Tuesday.  However, we are where we are, Mr. Chairman.  I'm raising on the record the fact that this is an improper procedure. 


MR. KAISER:  It's a little bit unclear, but we'll accommodate you.  If for some reason you prefer do deal with any witness tomorrow as opposed today, we'll bring them back tomorrow. 


MR. SHEPHERD:  Thank you, Mr. Chairman.  


MR. KAISER:  Are we ready to swear the witness?   


MR. MILLAR:  I think so we're ready to proceed, Mr. Chair. 


MR. RODGER:  Mr. Zebrowski is already sworn, Mr. Chairman, from earlier in the week.  


TORONTO HYDRO CORPORATION PANEL 2:


J.S. COUILLARD; Sworn.


JAMES COCHRANE; Sworn.


PANJAK SARDANA; Sworn.


RICK ZEBROWSKI; Previously sworn.


EXAMINATION BY MR. RODGER:


MR. RODGER:  Panel, I wonder if you could ask you to start by stating your names and your position, starting with you Mr. Zebrowski, please. 


MR. ZEBROWSKI:  I am Rick Zebrowski, I am the Vice President of Regulatory Services at Toronto Hydro. 


MR. SARDANA:  I'm Panjak Sardana.  I am the Vice President and Treasurer for Toronto Hydro Corporation. 


MR. COUILLARD:  J.S. Couillard, I am the Chief Financial Officer for Toronto Hydro Corporation.


MR. COCHRANE:  James Cochrane, I am the Director of Corporate Planning for Toronto Hydro Corporation.  


MR. RODGER:  Mr. Chairman all the CVs for these witnesses were pre-filed back on the 16th of January, and made exhibits, I believe, K.1  Is that correct, Mr. Millar?   


MR. MILLAR:  I'll double check that.  Actually it is K2.1.  K1.1 is the motion record going back to the motions day.


MR. RODGER:  K2.1 for the CVs.  Thank you, Mr. Millar.  


Panel, I'll ask you first to please provide an overview of your specific individual rolls in relation to Toronto Hydro and the matters you wish to address in this panel.  And I'll start with you, Mr. Couillard, please.


MR. COUILLARD:  Good morning Mr. Chair and the Panel.  


I am the Chief Financial Officer, as I mentioned earlier, for Toronto Hydro Corporation.  I've been within Toronto Hydro since 2002 and I'm a chartered accountant.  My responsibilities include the overall management of all financial issues for the all the companies, financial reporting, financial planning and budgeting, taxes, internal control.  


I'm on this panel to address questions related to financial processes including cost management, allocation and inter-company transactions.  I will also address questions relating to accounting policies, corporate policies, PILs, financial reporting and Ontario Security Commission reporting.  I will also address some questions on the choice of the forward test years and methodology in our overall application.  


MR. RODGER:  And Mr. Cochrane, your role, please.


MR. COCHRANE:  Yes, I am the Director of Corporate Planning for Toronto Hydro Corporation.  I hold a bachelors degree in computer science and an MBA.  I jointed Toronto Hydro in 2002 after holding various management and professional positions with Nortel and Bell Canada Group since -- from 1988 to 2001.  


I'm on this panel to address questions related to the methodology we followed in the preparation of the forecast data, which apparent in our forward test year application.  More particularly, I can speak to the adjustments made to arrive at the forecasted distribution expenditures and revenue requirements, as well to year-over-year variances in distribution expenses.


MR. RODGER:  Thank you, sir.  Mr. Sardana?


MR. SARDANA:  Thank you, Mr. Chair.  I am the vice president and treasurer for Toronto Hydro Corporation.  I joined THC in January of 2002 and previously I was the assistant treasurer at the IMO, now currently called the IESO.  Prior to that, from 1987 to '98, I held various positions in Ontario Hydro, including the economics and load forecast department, as well as the rates department.  


Currently my responsibilities include managing all of the company and its subsidiary companies' cash and the corporation's short-term and long-term debt, including investor relations and the relationship that the corporation has with its rating agencies.  I also manage their rates department.


MR. RODGER:  And Mr. Zebrowski?


MR. ZEBROWSKI:  Good morning.  I'm the vice president, regulatory services, for Toronto Hydro Corporation.  I became a Toronto Hydro staff member in 1998 with the amalgamation of the Metropolitan Toronto municipalities and utilities.  Prior to that, from 1986 to 1998, I was the assistant general manager and treasurer for the City of York Hydro-Electric Commission, and from 1997 ‑‑ sorry, from 1977 to 1986, I was a member of the Ontario Hydro staff.  


My responsibilities include managing the regulatory and hearing process for the approval of revenue requirements, rates and policy, monitoring the regulatory process in Ontario and other jurisdictions to identify trends and proactively manage possible impact on Toronto Hydro, and advancing the regulatory interests of Toronto Hydro to the Ontario Energy Board, government, et cetera.


I'm on the panel to address general questions related to Toronto Hydro's proposed distribution rates.


MR. RODGER:  And, panel, do you each adopt the pre‑filed Toronto Hydro evidence and interrogatory responses as your evidence in this hearing today?


MR. ZEBROWSKI:  Yes.


MR. SARDANA:  Yes.


MR. COUILLARD:  Yes.


MR. COCHRANE:  Yes.


MR. RODGER:  I would like to ask each of you a couple of questions about the area you have indicated you are responsible for, but before that, I want to address with Mr. Sardana a matter that arose in Mr. Millar's cross‑examination of Mr. Haines on Tuesday.  Specifically, this relates to the matter of Toronto Hydro Energy Services Limited requested return on equity.


Page 55 of that transcript, day one of the proceedings, Mr. Haines stated that the ROE for Toronto Hydro should be 9 percent, and at line 29 he stated the following:

"The consultant who helped develop the mechanistic update adjustment suggested that the mechanistic adjustment should not be used in isolation.  In other words, you needed to look at all aspects of the debt equity or cost of capital when determining the return."


Now, we provided some material to the Board this morning on this issue, specifically Exhibit K3.4 and Exhibit K3.5.  This is the Cannon report, an excerpt from that report.  And I understand that, Mr. Sardana, you want to expand upon that exchange with Mr. Haines on this area?


MR. SARDANA:  That's correct, Mr. Rodger.  Thank you.  I felt that it would be appropriate to the Board and to the other parties here to elaborate on Toronto Hydro's approach to return on equity, and to provide some relevant documentation that Mr. Rodger has just referenced during this proceeding.


As you know, as Mr. Haines said, we did rely on the handbook for using the 9 percent return on equity, but we want to point out that the Cannon report itself contemplates the updating of the ROE but cautions the Board with respect to mechanistic updates.  And that, in my summary of the excerpts from the Cannon report, is on page 2, and there are four points listed on page 2.


Now, I don't plan on reading them, but clearly points 3 and 4 get to the heart of the issue.  And I will leave that you to read.  Now -- 


MR. RODGER:  This is points 3 and 4 in Exhibit K3.5?


MR. SARDANA:  K3.5, that's right.  Now, Toronto Hydro is prepared to accept the handbook's value of 9 percent pending a comprehensive review of ROE and related matters for all distributors, and this is something that we, I think, clearly pointed out in chapter 5 of our application.  And this follows also from the Board's indication in the past that it does plan on conducting a comprehensive review of this matter.  


There are two other items that I would like to address with respect to the ROE issue.  The first one inter-utility fairness, and the second is access to efficient capital.  


With respect to inter-utility fairness, this relates to Toronto Hydro's ability to compete with other distributors that might be accessing capital markets to sell their bonds, et cetera.  It seems to us that other distributors that are filing under an HTY approach appear not to be subject to a mechanistic update, and so, therefore, they will recover a higher return of equity in their filings.  The inter-utility fairness issue also relates to other distributors' debt/equity ratios as compared to Toronto Hydro.  For example, a historic test year filer with a 50:50 debt/equity ratio would attract a 9 percent return on a higher equity base as compared to Toronto Hydro.  By contrast, THESL, or Toronto Hydro, is the most highly leveraged LDC in the province, with a deemed equity rate of 65:35.  


So if lower than 9 percent return on equity is awarded, it would return lower equity returned on a much lower equity base, and that seems unfair and premature in light of a study that's pending.


The other point is that finance very clearly states that a more highly leveraged entity is exposed to greater risk, and Dr. Cannon has clearly spelled that out in his paper.  Accordingly, we feel that our shareholder should be compensated for that higher risk.


The other point is that if one only looks at the economic variables of ROE, it amounts, we think, to cherry picking.  We do not think that you can isolate economic variables without looking at the other cost-of-capital issues.  For example, we do not agree that the Board's 65:35 deemed debt/equity is appropriate for Toronto Hydro.  We believe that a more appropriate is 60:40.  Toronto Hydro is prepared to accept the 65:35 debt-equity as part of the bundle of the OEB's rate‑making policies contained in the new handbook for this next generation of LDC rates.


The second point that I want to turn to is access to efficient capital.  This was a matter that Mr. O'Brien spoke of yesterday ‑‑ pardon me, on Tuesday, and it relates to the implications for Toronto Hydro's credit rating in the event that our ROE is lowered.


We have frequent discussions with our rating agencies, both S&P and DBRS, typically on a quarterly basis, and both those agencies have taken pains to point out that even at a 9.88 percent return on equity, that is considered a weak return compared to other industries in the same sector.


So, accordingly, if a lowering of ROE then leads to a material weakness in our credit, it could lead to a downgrade in our credit rating, and the impact of a credit downgrade is something that will impinge on our access to efficient capital.  The immediate reaction to a credit rating downgrade will be ‑‑ if we go the triple B range, would be an increase in Prudential posting, IESO, from the current 80 million to $160 million. 


Lastly, as Mr. O'Brien has pointed out, we are in a phase that could require us to access capital markets per additional debt, and that would make that access that much more difficult.


MR. RODGER:  Mr. Couillard, could you please provide comments on financial structure of Toronto Hydro?


MR. COUILLARD:  Yes, Mr. Rodger.  Toronto Hydro Corporation has multiple affiliates.  By far the largest one, with 97 percent of the revenue, is the distribution company, which we call the LDC.  Toronto Hydro Corporation has one shareholder, the City of Toronto.  It is also a public reporting issuer with the Ontario Securities Commission, having issued public debt in 2003.  


That means that we are subject to the rules and regulations of debt issuers; i.e., the biggest requirement for us is compliance with Bill 198, which is the Ontario version of Sarbanes-Oxley. 


As I mentioned, the LDC accounts for a significant portion, the vast majority, of our business wit a revenue of 2.3 billion in 2004 and net income of approximately $60 million.


There has been some significant contribution in the past from some of our affiliates, i.e., our energy services affiliate.  Most of this contribution is going to end in 2006 and is mainly related to one large wholesale contract, electricity purchase contract that has already been negotiated and realized.  Toronto Hydro basically receives settlement right now and is realizing significant income, has realized significant income in 2004, will in 2005, and likely in 2006.  However, this is a business that we are winding down, and the administration of this contract requires very, very little time as it's already been negotiated.  And the only thing we're doing on a monthly basis is doing a settlement with the IESO and our wholesale counter party.


Contribution of this contract in total, over the years, will probably amount to approximately $80 million for Toronto Hydro.


Since 1999, Toronto Hydro Electric System Limited has been able to reduce its operating expense consistently.  We are probably looking at approximately 20 million dollars less in operating expense since 1999, which was amalgamation year for us.  


We have also put together -- I mean, now, as I mentioned, we are a new SC registrant.  The rigours of all of the accounting, because that's my area of expertise, but in also different areas the rigours of the operation have increased significantly as we move from being a commissions of the City of Toronto to be now a OCB corporation.  And that, you know, is providing a significant burden on the company.  And combined with all of the requirements of market opening, Toronto Hydro has done a tremendous job at being able to reduce its costs during this period.


That's all I have, Mr. Rodger.  


MR. RODGER:  Thank you.  


Mr. Cochrane, Toronto Hydro has applied for 2006 rates on the basis of the forward test year.  Could you please tell the Board what were the major areas of adjustment in comparison to 2004 actuals?   


MR. COCHRANE:  Certainly.  


MR. WARREN:  Mr. Chairman, I wonder if I -- I don't wonder if I can, I object to this.  And I object to it for this reason, Mr. Chairman.  The rules of Energy Board are that an applicant pr-files evidence.  It gives intervenors and Board Staff an opportunity to ask questions on the pre-filed evidence.  What is happening here this morning is we're getting either fresh evidence, for example, the testimony about why the ROE at a particular level is particularly important evidence, which we didn't have before.  Evidence which, if we had in the pre-filed form, we could have asked interrogatories.  We are now at a disadvantage.  We have to fly by the seat of our pants. 


We are now going to get a fuller explanation as to why there were variances and what the variances were in the forward test year.  In our respectful submission, Mr. Chairman, the applicant has to live with the pre-filed evidence.  And if that evidence is, as we will submit it is, thin as the hair on a dog's nose, then they have to live with that as well.  But we are put at a significant disadvantage when have the witness panels coming in and trying to cooper up their case with evidence-in-chief that should have been filed, in our respectful submission, long since.  


MR. KAISER:  I think, Mr. Warren, the difficulty we have on this ROE issue is this:  Up until the first day, it was the applicant's position that they could stand by the handbook and they didn't have to say anything about ROE.  The Board, as you know, ruled against that and said it was a contested issue.  


Initially, the applicant said that if that was the case they were going to withdraw their case.  They reconsidered that and said they were prepared to proceed.  


In the circumstances, I think we have to allow them to address the issue.  In fairness to them, they were probably on short notice, although they may have had a back up plan in their pocket.  I don't know what their plan was.  But I think with respect to this ROE we all knew that it could go either way, and we were interested in pursuing this case.


And I think the short answer is, if you or maybe Board Staff, who after all proposed this particular issue, if you need time to prepare your cross-examination on the evidence, we'll allow you time.  But we put this issue in motion now, we have to deal with it.  And the only way to deal with it is from the stand in viva voce evidence because up until now they were relying on the position they didn't have to address it at all.  


MR. WARREN:  I appreciate your ruling on that issue, Mr. Chairman, but my submissions went somewhat beyond that with respect to the evidence of Mr. Cochrane and Mr. Couillard who were not, in my respectful submission, dealing with the ROE issue.  That evidence and what they are speaking to should have been pre-filed, and I am asking that they be directed not to do it. 


MR. KAISER:  All right.  Be a little more specific as to what you are complaining about, in terms of their evidence. 


MR. WARREN:  Well, my concern, for example, Mr. Couillard says that we've saved X amount of money.  And the evidence is thin on where they saved the money.  Now, if we had had specific numbers about savings and where they had saved and what they had done, we could have asked interrogatories it on.  So that is my concern.  


I don't know what Mr. Cochrane is going to say, but we already have ample evidence in the record about how their forward test year filing differs from what they would have done with the historic.  And if they are either guilding the lily or augmenting their evidence, following the Board's rules, I'm not inventing this out of cold cloth.  The Board's rules are you pre-file your evidence, people file interrogatories and you don't in examination-in-chief catch the over side off guard by filing or speaking to additional evidence.


So I accept and understand your ruling with respect to ROE, my concern was ROE and something more than that. 


MR. KAISER:  Well, let's deal with it on a case-by-case basis.  If there's something that comes right out of left field that catches you by surprise -- I haven't heard anything that, in light of the pre-filed evidence, is a dramatic departure.  Mr. Shepherd?   


MR. SHEPHERD:  Mr. Chairman, I guess my concern is that the applicant, and I'm supporting Mr. Warren, the applicant on Monday told this Board:  Our application on ROE and on many other things is not sufficient, it's -- we made some assumptions about what we were allowed to rely on. and as a result we didn't file enough evidence.


The Board said:  Well, unfortunately, you can't rely on the handbook on those things, what do you want to do?   And the applicant said:  We want to proceed.  


In our respectful submission, Mr. Chairman, the applicant then has to either proceed without appropriate evidence, which means since they have the onus, they will fail on some points, or they have to seek an adjournment because the answer is never to prejudice the other parties by not giving them sufficient notice of the evidence on which they are going to rely.  


This is not just going to arise on this issue that has been raised, it is going on arise on many other things that happen during the course of the next couple of days because there are big gaps in the evidence.  


My friend filed an inch worth of stuff this morning, which we saw for the first time, how much more is going to come at lunchtime and tomorrow morning?  The fact is that it is not appropriate for him to try to rush forward at a break-neck speed and throw in more evidence right at the last minute.  It's not appropriate to do that.  Prejudicing the other parties is never the right answer.  Those are our submissions.  


MR. KAISER:  Well again, with respect to the ROE, there is no question that this is coming at the last minute and we all understand why.  So if anyone is prejudiced, we'll deal with it.  That's just the situation we're in.  If there's other evidence that appears to be material, a material departure from what's been filed and parties need time to prepare, we'll deal with that as it arises.  


But we are interested in moving the train forward, to the extent we can without prejudicing you or Mr. Warren or anyone else here.  Can we proceed, Mr. Millar?   


MR. MILLAR:  Yes, Mr. Chair. 


MR. KAISER:  You are still in your direct are you, Mr. Rodger?   


MR. RODGER:  Yes, I am.  Thank you, Mr. Chairman.    


MR. KAISER:  One thing that would be helpful to me, I know you've identified the roles of these different witnesses.  I take it you are just going to put them all in at once, because they all are dealing with dramatically different pieces of this puzzle. 


MR. RODGER:  That's correct, sir.  


MR. KAISER:  And I guess it's probably not a bad idea to let it all go in.  But when we come back, Mr. Millar, for instance, what I would like to do is segment the cross-examination so that everyone can take a kick at the can at the same time, for instance on ROE, as opposed to everyone dealing with the entire panel.  Let's try and break it down in subject matter.  But put it in in one batch, then we'll go back and try and segment it. 


MR. RODGER:  That's fine with us.


Just returning back to Mr. Cochrane --


MR. WARREN:  Just on that point, I'll speak to that, Mr. Chairman.  That, frankly, makes it impossibly difficult for me.  I spent a very considerable amount of time preparing a cross-examination that isn't segmented that way.  If I shift over to Mr. Shepherd or somebody else to do it, it just makes it very difficult for us, sir, now at the last minute to be told that we're going to have to break up cross‑examination.  


There is, in the course of preparing cross‑examination, a certain rhythm which one wants to establish, a sort of pattern one wants to establish, for better or worse.  And in my respectful submission, while I appreciate -- while you want discrete segments of the evidence dealt with, it's very difficult, frankly, for me to do that, and I suspect -- I don't want certainly to speak for my friends, but it's very difficult, I suspect, for them to do it, as well.


MR. SHEPHERD:  Mr. Chairman, we have the same problem.  If we had known about this a week ago, then we could prepare our cross that way, but to hear about it now when we're already --


MR. KAISER:  Well, I don't want to upset your rhythm or anything like that.  I do want to deal with this ROE issue separate, because there is evidence coming in here on the fly and I want to make sure not only are they given an opportunity to expand their position with respect to that, but in the same case you, Mr. Millar, may be hearing some of this for the first time.  The Board has advanced this position.  


I want to make sure you have got the benefit of seeking proper counsel on this, and it may be that we can defer that issue.  I don't know.  We'll deal with it as it comes long.   But it's just hard to understand the evidence sitting up here when it jumps around from topic on the topic.


MR. MILLAR:  Maybe I could suggest, on the ROE issue, and I don't know what my friends think about this, but perhaps we could separate that one issue, and it might be sensible to hear that at the end, given we have received some new information on that.  We've heard your direction on that, but it might give us some time to read it.  So perhaps we could do the rest of our crosses without the ROE.


MR. KAISER:  Well, let me tell you what my problem is on that, while we're having this procedural wrangle.  Even though the information came cross the transom in a blast, there's reference to different debt/equity ratios for the LDCs.  I don't know what's in the record on that outside of what these witnesses have stated.


There's reference to Standard & Poor's and other people not considering 9 percent an adequate return on equity, and so on and so forth.  In some sense, I'm supporting the intervenors in these comments.  There are a lot of things that came across there that I suspect, when we get into the examination, you and others may want some further productions and further information.


And I guess I was contemplating that it might be useful ‑‑ and I'm just dealing with ROE now.  Since this is a topic we're dealing with on the fly, if I can put it that way, it might be useful to deal with that, because these people may have to come back with further information as a result of questions you have, we have and the intervenors have.  And I don't want to leave that to the end, and then find out they don't have time to produce the necessary information to understand their evidence.


I have sympathy with the fact that they have to deal with this evidence on the fly.  On the other hand, even in what little they've said, there are some substantive points.  They want them deal with properly; we want them dealt with properly.  


I don't know whether it would break your rhythm terribly, Mr. Warren, if we dealt with ROE separately, would it?


MR. WARREN:  I will do my best to accommodate your desire.


MR. KAISER:  That is the only thing I ask, is we hive that off, if that's acceptable to you.



MR. WARREN:  I will do my best to.


MR. DINGWALL:  Mr. Kaiser, I wonder if I might make a suggestion, just having listened to the concerns, which I frankly have a great deal of sympathy for, of Mr. Warren and Mr. Shepherd with respect to the ROE issue.  It sounds like what we are dealing with is a situation analogous to the interrogatory process, in that the first step of getting at ROE is going to be hearing what information is coming from the company, much of which at this point makes reference to the possible production of external documents, possible production of opinions.  I don't know what underwriters have been dealing with, what market commentaries.  But then, in addition to that, not just having the time to get that information produced, but then to see it, and then to come back at it, because getting information produced in a significant volume in a case like this is only of a limited value when we're unable to then test that information and put it in context.


So I'm wondering if there might be some value in considering looking at the ROE first from kind of a general exploratory level, but then ensuring that in order to keep everyone in a position to respond to it properly and thoughtfully, giving us the time to come back to that when there has been a production of some of the information that might be requested.


MR. KAISER:  That's more or less what I was suggesting.  I was suggesting we try and treat ROE separately for the reasons I've indicated.  There may be questions that you have.  I know there will be questions that we have that may require further productions, and that way we can park that, proceed with the rest of the case and deal with the further responses that may be necessary and the further examination that may be necessary at a later date, maybe with the witness specific to ROE, as far as that's concerned.


In any event, we've used a lot of time talking about this.  Let's let you proceed, Mr. Rodger, with your evidence.


MR. RODGER:  Thank you, Mr. Chairman.  Maybe I could just add that the reason ‑‑ part of the reason, for example, Mr. Cochrane is speaking to the historic test year issue is it was consistent with what we've said to the Board of how we wanted to proceed.  The panel 1 would be high-level policy, and where they couldn't answer the detailed question, it would be put off to subsequent panels.  That is what we are really trying to do, is make sure that the record is complete with some of those broad themes that were raised earlier in the week.


Mr. Cochrane, just returning to you, you were just about to describe the major areas of adjustment that Toronto Hydro made in selecting a future test year over the 2004 data.  


MR. COCHRANE:  Yes, thank you.  As explained in chapter 6 of our pre-filed evidence, tab A, in distribution expenses, we knew that we would be facing certain increases in expenses versus 2004 levels, and, in particular, with respect to labour and amortization, and those are reflected in our future test year filing.


Secondly, as is apparent from the data in chapter 8, there was a reduction in revenue offsets of approximately $10 million.  As a result of the OEB's decision on pole rental charges, Toronto Hydro also reviewed its underground duct space rental charges so that we would follow the same methodology that was used by the Board in its ruling regarding pole attachments.  


As a result of that review, our duct rental charges are being reduced with an impact of approximately $3 million.


Finally, Toronto Hydro is also projecting a reduction in investment income for 2006 relative to that achieved in 2004, and that difference is approximately $7 million.  There are other less significant impacts to the rate base which would differentiate a forward test year filing from a historical test year filing.


MR. RODGER:  Mr. Sardana, I wonder if you could please explain to the Board the approach you took to Toronto Hydro's load forecast for 2006?


MR. SARDANA:  Yes, thank you, Mr. Rodger.  We used essentially econometric techniques to derive a forecast of purchased kilowatt-hours, and then we used time series regression techniques to derive a forecast of load factors and system kilowatts, as well as time series regression modelling techniques to derive a forecast of customer growth.


Once we had obtained a system kilowatt forecast, we used -- in order for us to forecast transmission, connection and transformer connection kilowatts, we used the historical ratios between system kilowatts and these variables that I've just mentioned, and applied that against system kilowatts.  And we will go through this in detail, I'm sure, when we get to chapter 9 of our application.


For prices, a forecast for 2006 prices was obtained from our -- for energy prices was obtained from our energy services company under subscription, and transmission rates of course were obtained from Hydro One.  Those prices were then applied against the relevant quantities to derive the cost of power expense forecast.


MR. RODGER:  And, Mr. Zebrowski, could you please speak to the rate impacts of this application that is currently before the Board?


MR. ZEBROWSKI:  Certainly, Mr. Rodger.  Those impacts are detailed in section C of our application, which provides a printout of the OEB's 2006 EDR model, or, more specifically, in sheet 9-1, entitled "Bill Impacts".  I should add Toronto Hydro is very pleased with the fact that almost all customers will see a decrease in their distribution rates effective May 1, 2006. 


For the residential customer using 1,000 kilowatt hours of electricity per month, the decrease in distribution charges would be about 5 percent, or a reduction of approximately 1.7 percent on the overall electricity bill.


Customers and other rate classes will see reductions of roughly similar magnitude in their distribution charges.  However, the impact on their total bills will vary depending on the relative proportion of the distribution component.


MR. RODGER:  Now, Mr. Zebrowski, at the outset of this morning's proceedings, we entered exhibit K3.3 which was an August 17th, 2005 letter from Toronto Hydro to the OEB.  And I understand that you wish to clarify the record with respect to certain historical information that issued from a discussion you had with Mr. Shepherd earlier in the week.  Could you please explain this document? 


MR. ZEBROWSKI:  Yes, the Board will recall on Monday Mr. Shepherd referred me to sheet 55 of tab B of our pre-filed evidence which was entitled:  "Base revenue requirement."  The nature of my discussion with Mr. Shepherd regarding this information was whether the base revenue requirement number on the bottom of sheet 55 was, in fact, the base revenue requirement under a historical test year approach.


Mr. Shepherd proposed that the base revenue requirement amount was $433 million.  First, the base revenue requirement number on this sheet is $387 million, not $433 million.  We believe Mr. Shepherd added in notional PILs in order to come up with $433 million.  So this is the first clarification.


More importantly, however, is the context in which this historical data was provided to the Board as part of our application filing.  As the Board is aware, Toronto Hydro followed the handbook in its choice of using the forward test year approach.  However, the handbook's minimum filing requirements provided that an applicant filing a forward test year application was expected to provide all information that is required in the 2006 EDR model.  


The important point I want the Board to understand is that the information in sheet 55 that Mr. Shepherd asked some questions about, is derived from unadjusted 2004 data.  That is, it is not normalized data.  It does not give an indication of what a historical test year application would have looked if we had one done, which of course Toronto Hydro did not do.


Therefore, we want to be clear that sheet 55 does not present an accurate picture of what a historical test year application would have looked like.  If I could refer the Board to the letter Mr. Rodger distributed earlier of August 17th.  If we could just read a couple of lines from the letter.


In the letter it says:  "In the August 2nd filing,


some sheets and formats of the Board's 2006 EDR 


model that have no significance in THESL's filing


were displayed and included as part of the hard copy 


print out.  For the purposes of simplicity,


clarification and convenience, THESL has removed from 


display the used formats and sheets in the electronic 


files."


And this happened to be one of the sheets that were removed.  


So in our updated filing of August 17th, 2005 we explain to the Board the entire content of tab B in our application had been replaced by four pages.  These correspond to sheets 11 and 22 of the 2006 EDR model and contain unadjusted accounting data.  Thank you.  


MR. RODGER:  And finally, Mr. Couillard, there was an exchange with panel one regarding one interrogatory question of Energy Probe, and I'll just read the part of question, which is brief.  This is Energy Probe interrogatory 17.  And the question is:  "Please identify job functions at Toronto Hydro Electric System Limited, at the level of Vice President and above, that are performed by employees of Toronto Hydro Corporation."  


And the answer that was given in the interrogatory states:  "Employees of THC do not perform the job functions at THESL at the level of Vice President and above."


And Mr. Couillard, you wanted to correct this matter for the Board. 


MR. COUILLARD:  Yes, Mr. Rodger.  


Mr. Chair, when we answered this question from Energy Probe we took a very narrow interpretation; meaning, is there a CFO in the utility and this -- is this CFO solely dedicated to the utility and being paid by Corporation.  And obviously, the answer was no.  


However, through exchange that we've heard on Monday I think our answer was not really -- our interpretation of the question was not really to the question intended by the interrogatory.  So there are executives in Corporate.  As an example, I am one.  I am the CFO for the Corporation but I'm also acting as a CFO for Toronto Hydro Electric system Limited.  We have one CFO for all the company, we have one Treasurer for the entire company, one Vice President Human Resource for the entire company.  So these are some of the examples.  


So I think in the context of the discussion we heard on Monday, the answer to this question from Energy Probe should have been yes.  


MR. RODGER:  Those are my questions, sir.  The panel is now available for cross-examination.  


MR. KAISER:  Thank you, Mr. Rodger.  Mr. Millar?   


MR. MILLAR:  Yes, Mr. Chair.  I hate to add one more procedural wrinkle.  I've had some discussions with my friends before we began today, and we agreed that Mr. Gibbons and Mr. Poch are here to deal with a very discrete issue that I don't thin any of the other intervenors intend to cross-examine on, and that's the line loss issue.  They have asked if they could go first to get that taken off the table, and I think we've all agreed that that is a sensible course.  


So unless the Panel objects, they will be starting the cross-examination. 


MR. KAISER:  That's fine. 


Mr. Poch.  


MR. POCH:  Thank you.  And I've agreed to let Mr. Gibbons go first on that, sir.


MR. GIBBONS:  Thank you Mr. Millar and Mr. Kaiser.  


We are prepared a document book.  Our cross-examination is just going to be about distribution line losses and whether or not they should be a pass-through item.  And we've produced a document book, which we have passed around.  It's called:  "Energy Probe document book re: distribution line losses."  And if we could have an exhibit number for that. 


MR. KAISER:  Mr. Millar.


MR. MILLAR:   That's K3.10. 


EXHIBIT K3.10:  ENERGY PROBE DOCUMENT BOOK RE: DISTRIBUTION LINE LOSSES.


MR. MILLAR:  And do I understand the Panel already has that document? 


MR. KAISER:  
We do.


CROSS-EXAMINATION BY MR. GIBBONS:  


MR. GIBBONS:  Mr. Zebrowski, I believe my questions will be for you.  And if you could turn to our document book, and if you could turn to the second page.  You'll notice we have some excerpts from the Ontario Energy Board's 2003-2004 annual report. 


MR. ZEBROWSKI:  Yes. 


MR. GIBBONS:  and if you could turn to what's marked at page 2 in the top, right-hand corner.


MR. ZEBROWSKI:  I have it.


MR. GIBBONS:  And you see there are pictures of light bulbs.  And if you look at the light bulb on the left-hand side, and at the bottom it says, "Total end use losses," and this is for the Ontario electrical system, "555.5 petaJoules.  


MR. ZEBROWSKI:  Yes, I see it.


MR. GIBBONS:  And then if you look at the light bulb on the right-hand side, under that it says, "Total end use demand, 514.1 petaJoules."


MR. ZEBROWSKI:  Yes. 


MR. GIBBONS:  In order to calculate line losses, transmission and distribution line losses, you have to subtract 514.1 from 555.5 petaJoules. 


MR. ZEBROWSKI:  That would give you losses.  I'm not sure what those losses are, and if that is entirely all line losses, transmission distribution.  Whether there's losses within the generating affiliate sites or not.  I can't speak to these numbers.  I can only speculate as to what they are.  


MR. GIBBONS:  These are losses with respect to transmission and distribution systems.  So if you can accept that for the purposes of my cross-examination, or subject to check.  


MR. ZEBROWSKI:  All right.


MR. GIBBONS:  And then if you can turn to page 3.  So on page 3 I've done a calculation which shows what the line losses are by doing the subtraction we just talked about.  And line losses are 41.4 petaJoules.  Do you see that?


MR. ZEBROWSKI:  Okay. 


MR. GIBBONS:  Will you accept my arithmetic? 


MR. ZEBROWSKI:  Subject to check, yes.  


MR. GIBBONS:  And total end use losses are, as I mentioned before, 555.5 petaJoules.  So line losses, as a percentage of total electricity generation and loses, is 7.5 percent.  So this indicates that 7.5 percent of our electricity generation is lost through transmission and distribution lines. 


MR. ZEBROWSKI:  Is that a question?   


MR. GIBBONS:  Do you dispute that.  Does that sound reasonable to you?   


MR. ZEBROWSKI:  Off the top of my head, it does sound high.  I can't speak to transmission losses.  Distribution losses, again measured on the high side of the transformers and through the delivery system, I would expect losses from most municipalities would probably in the order of maybe 4 percent, in that range.  


I realize that there's a rural system out there which, of course, has much higher distribution losses.  What mix that makes up of the entire load and the entire loss load and how much that would relate to transmission I can speak to.  Ballparkwise, it's probably in the ballpark.  But again, just my initial inclination is that may be on the high side. 


MR. GIBBONS:  We'll accept it as a ballpark estimate, if that's all right with you.


MR. ZEBROWSKI:  Sure.


MR. GIBBONS:  Again, if you have better evidence you want to file later in the hearing, that will be fine with Pollution Probe.  


If we can turn to the next page, which is page 4.  And here we've an excerpt from the Board's RP-2004-0188 report.


MR. ZEBROWSKI:  Yes.


MR. GIBBONS:  And then if you can turn to page 5, where we have the different excerpts from this Board report.  And we're going to focus on, at the moment, the bottom paragraph on page 5, which deals at the top of it distribution line losses.  And I'm going to read this paragraph to you:

"The draft handbook contains two alternative rate‑making options with respect to distribution line losses as they relate to CDM.  Alternative one is the status quo, where line losses are passed through and the distributors have no financial incentive to reduce line losses.  Under alternative two, any variance between the distributors' actual electricity purchases and sales is no longer a pass-through item.  As a consequence, if alternative two is adopted, distributors will have a direct financial incentive to reduce line losses."


Do you agree with that?


MR. ZEBROWSKI:  Yes, if the utility is responsible for any variance on the line loss, then they would obviously be responsible for it.  They would either gain or lose, depending how the actual line losses resulted compared to the standard figure going into the exercise, yes.


MR. GIBBONS:  Thank you.  If you can turn to page 6, Mr. Zebrowski?


MR. ZEBROWSKI:  Yes.


MR. GIBBONS:  Under the conclusion sections, these are the Board's findings or conclusions.  And if you look in the first paragraph under conclusions, in the first line, it says:

"Reducing line losses is an opportunity for conservation in this province."  


Do you see that?


MR. ZEBROWSKI:  Yes, I do.


MR. GIBBONS:  And then if you can move down to the second paragraph and the last two lines, the Board says:

"However, the Board does not expect a distributor to take action..."


Sorry:

"However the Board does expect a distributor to take action where losses can be reduced.  It is therefore appropriate for distributors to have an incentive to do so."


Do you see that?


MR. ZEBROWSKI:  Yes, I do.


MR. GIBBONS:  Then if we can turn to the third paragraph in the first sentence:

"The Board concludes, however, that it is not feasible to introduce a financial incentive in 2006 rates related to distribution line loss reduction."


Do you see that?


MR. ZEBROWSKI:  Yes.


MR. GIBBONS:  Thank you.  Now if you can skip over to page 8.  Are you there?


MR. ZEBROWSKI:  Yes, I have it.


MR. GIBBONS:  Great.  Page 8 is a response from Hydro One to a Pollution Probe interrogatory in their 2006 rate case.


MR. ZEBROWSKI:  Yes.


MR. GIBBONS:  And the interrogatory question is as follows:

"Will variations in Hydro One's distribution network line loss cost due to variations between its forecast and actual kilowatt hour line losses be a pass-through item for Hydro One in fiscal 2006?


And the response is:

"No, there are no variations between Hydro One's distribution forecast and actual kilowatt hour line losses since Hydro One uses the accrual method to record and report its financial data."


Do you see that?


MR. ZEBROWSKI:  Yes, I do.


MR. GIBBONS:  Do you understand Hydro One's response? 


MR. ZEBROWSKI:  I believe I do.


MR. GIBBONS:  Thank you.  Then if you could turn to the next page, page 9, which is a Hydro One response to an interrogatory from Energy Probe, and, again, in the 2006 Hydro One rate case.  And Energy Probe's interrogatory part A is:

"Please explain why Hydro One has not traditionally handled gains and losses for distribution line losses due to variances between planned and actual as a pass-through to ratepayers."  


That's the question.  And the response in section A, the first paragraph, is:

"Like many other LDCs, Hydro One uses the accrual method to record and report its financial results, and assumes that actual losses are the same as the OEB-approved distribution losses.  Therefore, no variation exists between approved and actual losses and consequently there is no pass-through to customers."  


Do you see that?


MR. ZEBROWSKI:  Yes, I do.


MR. GIBBONS:  So my first question to you is:  Would it be feasible for Toronto Hydro to adopt a similar rate‑making approach in 2006 to ensure that variations between its approved and actual kilowatt hour losses are not passed on to its customers?


MR. ZEBROWSKI:  As the Hydro One system?


MR. GIBBONS:  Like the Hydro One system or some other rate‑making method, so that variations between actual and Board-approved line losses are not passed on to the customers.  Is there some way you could do it, if you wanted to?


MR. ZEBROWSKI:  I think there's other ways of approaching it, rather than having just a pass-through.  First of all, just to comment on the Hydro One methodology, as I understand their methodology, through the accrual system they basically claim that there is no variance in losses at year end, and, therefore, that's why they say they can pass it on, because there's nothing to pass on.  It's just a matter of how they put those numbers together.  


I don't think that would work in ‑‑ I don't agree with the methodology for the purposes of ‑‑ well, I shouldn't say that.  It's different than Toronto Hydro's methodology, first of all.  So for us to even adopt that, it's a different accounting system and we just wouldn't go there.


In terms of actually dealing with losses, there's a number of alternative means of doing that.  One is within the CDM programs, which Toronto Hydro is currently doing.  We have put forward measures that will attempt to reduce system losses within the context of our CDM programs.  


Another way ‑‑ well, beyond that, Toronto Hydro is also doing things that -- even outside of CDM, just as its normal course of business, that does attempt to reduce losses, as well.  And these are things, system conversions, load balancing.  We buy low-loss transformers at a premium cost to Toronto Hydro.  So there are practices, I guess, going ahead at Toronto Hydro that are for the purposes of reducing those losses.


I think the whole issue of losses, though, in terms of treating it as a variance is a very difficult issue.  It is not a simple issue, and I believe that is why the Board deferred implementing that entire system at the time this was dealt with back during the EDR handbook process.


Losses grow at a very quick rate.  As you probably are aware, losses are a function of the amount of load on a system and they ‑‑ but they grow at an exponential rate compared to the load.  So in terms of what a utility is able to actually accomplish in terms of controlling and managing those losses is very difficult to do.  


A utility can take certain measures to do things, but even just depending how loads vary from year to year can have a significant impact on what those measured results may be at year end.  So even though may be a variance that you would like the utility to control, it just may not be possible or it may not be a very effective means of measuring it, at the end, in terms of what the utility actually did accomplish.


MR. GIBBONS:  Mr. Zebrowski, that was an interesting response, but, with respect, I don't think it addressed the very narrow question that I posed to you, and I'm going repeat my question.  It's a very narrow question.  It's:  Would it be feasible for Toronto Hydro to adopt a rate‑making approach in 2006 to ensure that variations between its approved and actual kilowatt hour losses are not passed on to its customers?  


I'm not asking whether you think it's a good idea.  I'm just saying:  Could you do it?  Is it something you could possibly do, establish a rate‑making approach where variations between your approved and your actual kilowatt-hour losses are not passed on to your customer.


MR. ZEBROWSKI:  And I heard for 2006.


MR. GIBBONS:  Yes.


MR. ZEBROWSKI:  No, we couldn't do that.


MR. GIBBONS:  Why couldn't you do it?   I know why you don't want to do it, but why couldn't you do it?


MR. ZEBROWSKI:  In terms of measuring losses, there's -- one of the biggest problems we come up against is actual measuring those losses accurately at year end.  We go through a process of determining unbilled revenue at year-end.  And this is really just prorating billing cycles across year-end trying to determine how many kilowatt hours were sold in one year versus another year on the retail side.  And this is something you have to do in order to determine what the total retail kilowatt hours sold were, so that we can compare that back to the kilowatt hours we purchased.  


The kilowatt hours we purchase we buy on a calendar-year basis.  They are measured hour by hour, and we know discreetly from the midnight of January 1st of the start of the year till December 31st at hour 24 at the end of the year, how many kilowatt hours we purchased from the IESO.  


On the other hand, the retail kilowatt hours, it is an estimated number at the moment.  That number can have wide swings and wide variation depending on weather patterns from one year to the next, crossing that December 31st boundary.  It is a very imprecise calculation.  


I should add, though, that once smart meters are in place across the entire province, and we are measuring customer sales on an hourly basis, that we will have the information, that we can actually do a very precise calculation and well have knowledge, very good knowledge of what the actual losses were that were incurred in that year. 


MR. GIBBONS:  Well, Mr. Zebrowski, I don't question your assertion, it's difficult to calculate the actual losses but that, I think, is what makes your pass through account so difficult, because you have to go through this difficult calculation of figuring out what the actually losses to pass on that variation between actual and Board approval losses to the customer.  What we are proposing solves that problem because we are saying:  Don't make it a pass through item, so you don't have to calculate the variation between actual and Board approved losses.  We are saying if it's not pass through item, you don't have to do that calculation to calculate what the actual losses are to find the variation between actual and Board approved.  So I think our proposal it makes your job simpler, if anything.  It doesn't make it more complicated.  


MR. ZEBROWSKI:  Quite the contrary.  I think the calculation becomes more important to the utility at the time if we were to take on that variance and be at risk for it; it introduces more risk to the utility.  But I think the calculation is still the same no matter which way it's done.  But now we have to separate out -- all we're doing at the end of the year is comparing actual to what was estimated at the start of the year.  I think the measurement is exactly the same.  And to say it's not so much, it's a difficult measurement, it's a very imprecise measurement, that is the real issue.


MR. GIBBONS:  We don't dispute the calculating the variation between actual and Board-approved can be imprecise.   

       And you are saying under either scenario, you are going to have to do it for your own internal utility purposes.  I don't dispute that.  So all we're asking is, is it feasible not to pass those costs, those calculated costs onto customers?  That's my narrow question.  I know you don't want to do it.  But, I am just saying, is it feasible we could adopt a rate-making mechanic where you don't pass on that imprecise variation, either positive or negative to your customers? 


MR. RODGER:  With respect, Mr. Gibbons, I think he answered that, he says it's not feasible.  


MR. GIBBONS:  I don’t think he has answered.  He says he doesn't want to do it, he says it's imprecise, he says it imposes more risk on the utility.  This is my problem, Mr. Rodger, he hasn't addressed the question about whether it's feasible to implement our recommendation, not passing on this imprecise calculation of costs either positive or negative to the customer. 


MR. ZEBROWSKI:  The reason it's not feasible, is because the calculation is so imprecise, and it's not just the imprecise -- the comparison between the actual and the estimated, that there is going to be imprecision there.  But it’s the total losses that the utility incurs, that is where it occurs.  We came about out as much as more than probably 10 percent at year-end when that figure comes in, in terms of the actual imprecision of that calculation.  What happens is we're prorating kilowatt hours between months, and when you are crossing that December 31 boundary, if you have warm December and cold January, for instance, there would be more kilowatt hours consumed in the January period.  But yet, when we prorate those, we are shifting cold January kilowatt hours back into December by doing that kind of a calculation.


So unless our means of estimation become more sophisticated, at the moment, I couldn't come up with something I could be confident in.


MR. COUILLARD:  If you can add something here.  


I hate to bring the accounting reason on doing things, but that's the nature of my job.  One of the issues that we would face in doing the proposed solution, Pollution Probe would be facing some accounting uncertainty.  At the end of the year, we would to have estimate these costs and there would be a level of estimation that we would be able to get with these costs if it was not a pass through, an uncertainty in our accounting, and we would have serious problems with our auditors at this time to be able to support such calculation.  And to bring -- to add to Mr. Zebrowski's point, when Smart Meters are introduced, it will significantly improved our ability to estimate, and at that time it might be possible for us to consider changing methodology depending on the data available. 


MR. KAISER:  Aren't you saying that the estimate of the line loss is admittedly imprecise?  It's a difficult estimate.  But it's okay if you pass that cost onto the consumer but not the shareholder. 


MR. COUILLARD:  No, that's not what I'm saying.  
If it's passed onto customer -- 


MR. COUILLARD: Absolutely.


MR. KAISER:  It does get estimated, and it's an imprecise estimate; nobody debates that.  And you say, Well, we can't pass that onto shareholder because that would be imprecise, but we can pass it onto the consumers. 


MR. COUILLARD:  Mr. Chair, if I'm correct, my interpretation, it is imprecise especially if we take a date in time and try and say if you take a cut off date, as an example, December 31, and saying, at the time, could we attest that the line loss are accurate, and no, it could be a problem doing it at that time.  Over time, line loss, as we get our actuals and the estimation process always gets replaced, and the customer is being kept hold, because if in December, for example, their through is higher than in January, it is likely to be lower because the actuals will replace that.  The concern we have from a pure accounting perspective is that when auditors gives us an opinion at a certain time, it is almost impossible for them to give us that opinion with this uncertainty factor in place.  But at the end of the day, the customer will be kept whole and the shareholder would be as well if we were to pass them through.  


Because whatever the shareholder was going to pay more, for example in December, they will receive in January.  But what we're saying here is it would be very difficult for us to get a clean audit opinion with this level of uncertainty present concerning our system.  And I can't speak to Hydro One Systems and their methodology because I haven't reviewed them.  


MR. KAISER:  Let's suppose you could estimate it exactly.  Forget about the imprecision and the estimate. What would be the answer to Mr. Gibbon's question?   


MR. COUILLARD:  I think we could probably consider doing such thing.  If there is no level of uncertainty, for example, in this process then we would get our rates -- would factor some line loss in them and it would be easier for us to remove the uncertainty, just bare -- right now that is preventing us from doing this. 


MR. KAISER:  What's your experience as you go from year to year as to -- you said you thought the 7.5 percent was high.  What do you think the line losses are to Toronto Hydro?


MR. ZEBROWSKI:  Toronto Hydro, we are -- I believe they are about 3.6 percent overall, and that is measured at the high side of the transformer.  That is strictly for Toronto Hydro, that is not transmission which that 7.5 percent -- 


MR. KAISER:  No, I understand that part.  Do the numbers jump around dramatically, or is it more or less consistent over the years?


MR. ZEBROSWKI:  Over the last few years, it has been fairly consistent, although I have seen in past years, back in some of the previous work experience, where that number has dramatically swung as much as a half percent or even one percent year to year.  And whether that was in the measurement system, we couldn't determine what source of that error was.  In fact, it oscillated at times; it went high and low. 


MR. KAISER:  What did you say, 3.5 percent?


MR. KAISER:  3.6. 


MR. KAISER:  What's that cost?


MR. ZEBROWSKI: 3.6 percent of our overall commodity costs, in their commodity cost is in the order of 1.9 billion, I believe. 


MR. KAISER:  So it's really a lot of money. 


MR. ZEBROWSKI:  It's big dollars.  Just to add previously, should Toronto Hydro be held at risk?  I think with this kind of methodology there is a potential risk that if there's an incentive there, and Toronto Hydro is held accountable for the variance with the imprecision of the calculation, what you could have are two competing risks, where Toronto Hydro could either gain or lose on the variance, and the customer would go into complete opposite direction only because the effect the imprecision would add to that exercise. 


MR. KAISER:  Do you ever compare your line losses with the other utilities, like Ottawa?


MR. ZEBROWSKI:  Not recently, no. 


MR. KAISER:  One of the problems Mr. Gibbons put before you, the Board reports on this and the Board said it would be nice to do this, and out of the blue said, No, we can't do it.  One of the problems is trying to figure out what the mechanism that would be fair if the Board said, Okay, if your line loses are above the provincial average, you can't deduct that portion.  Would you think that would be fair?   Could you live with that?


MR. ZEBROWSKI:  It could have large implications for the utility, but I would really have to think about that. 


MR. KAISER:  Put a broader question, here is where Mr. Gibbons is:  How can we create an incentive?  There is absolutely no incentive now.  Not that you are bad guys, there is just no incentive to reduce this cost.  It is what it is, we got around estimating it, we are passing it onto the consumer.  The shareholder bears none of the risk, so one would think that while we're not going to pour dollars in that, we'll pour dollars into something else.  How do you -- you have recognized this is a big number.  It's been going on since the beginning of time.  Some utilities, some regulatory regimes, they don't allow you to deduct the line losses.


MR. ZEBROWSKI:  Well, I think there is an incentive now, through the CDM program.  If a utility embarks on --


MR. KAISER:  How does the CDM program create an incentive to reduce line losses, outside of saying conversation is good and wonderful?


MR. ZEBROWSKI:  Well, I mean, if a shared-saving mechanism is made to apply to these kind of savings, then there is an incentive, I think, for the utilities to carry on with these things.


I think there is another issues, though, that is being missed, and it is the utilities' ability to actually control those losses.  We can do things out there, but our submission at the end of the day, those losses grow exponentially with the load, and even though a utility may be successful in curtailing losses on its system, just depending on certain operating characteristics due to load patterns, in fact, that can have quite a dramatic effect on what the actual losses are that the utility sees at the end of day.


MR. KAISER:  Have you ever done a cost-benefit study, said, Okay, what can we do to reduce line losses?  Let's say we are absolutely determined to do it.  Mr. O'Brien says, I don't care what you do.  Get these line losses down to 3 percent next year, and you could say it was going to cost X dollars.  


Is it predictable?  Can you invest in technology that you know?  I know there's a cost.  Do you know it will reduce these line losses, or is there nothing you can do?


MR. ZEBROWSKI:  There's some items that can be done, but that's probably a better question for panel 3.  The operations panel will be able to answer that better.


MR. KAISER:  Sorry, I interrupted your train of thought.


MR. GIBBONS:  Thank you very much, Mr. Kaiser.  Those are all my questions.


MR. KAISER:  Mr. Poch?


CROSS-EXAMINATION BY MR. POCH:

MR. POCH:  I get to let Mr. Gibbons ask the big questions, and I get to play cleanup.  I'll see what I can do there.


First of all, Mr. Zebrowski, just on that last comment with respect to SSM, you agree that in fact the SSM in place now does not apply to line losses; it only applies to customer side conservation measures?


MR. ZEBROWSKI:  I was just thinking about that.  I believe that's correct.


MR. POCH:  Now, you did refer to the fact that you do calculate, through this modelling system, where you stand at year end in terms of what the actual sales were versus what your actual wholesale commodity costs were.


MR. ZEBROWSKI:  That's right.


MR. POCH:  For what purpose do you use that calculation you've said is imprecise?


MR. ZEBROWSKI:  We actually use it in our revenue modelling from month to month.


MR. POCH:  Can you expand on what the purpose of that is, or the purpose is of that?


MR. SARDANA:  It is primarily for the purposes of financial reporting.


MR. POCH:  And your auditors are comfortable with that?


MR. SARDANA:  They audit that process, yes.


MR. POCH:  And they are comfortable with that?


MR. COUILLARD:  So far, we have had a clean audit opinion every year.


MR. POCH:  Thank you.  Now, you've referred to the fact that because, by its nature, there is going to be imprecision in any way you calculate this, you get this error, which rolls forward into the next fiscal period; correct?


MR. COUILLARD:  That is correct.


MR. POCH:  And can we agree, then, that over the course of several years, however you do this, either the customer or the utility is going to be held -- made whole, that there's -- it can be a mismatch at year end.  It flows into the next period, and if you were under or over, you are going to catch it up in the next period?


MR. COUILLARD:  Yes.


MR. POCH:  Now, Mr. Zebrowski, you pointed out that line losses are somewhat volatile because of the nature of -- the physical nature of losses; that I think, if physics comes back to me, the losses are proportional to the square or cube of the current flow?


MR. ZEBROWSKI:  They are square of the current flow, that's right.


MR. POCH:  So I make sure I'm following you, that means at times of peak load, your losses are much higher than in the valleys, not just proportional to the level of current, but proportional to the square of the level?


MR. ZEBROWSKI:  That's right.


MR. POCH:  That being so, would you agree that any incentive that the company had to reduce losses would indeed compliment and reinforce DSM efforts to reduce peak loads?


MR. ZEBROWSKI:  I think it would be complimentary or ‑‑ as I said before, you could run them through the CDM program to accomplish the same thing, yes.


MR. POCH:  But the CDM program wouldn't pick up the impact of a line loss reduction program, per se.  Would it pick up the customer side conservation effect; correct?


MR. ZEBROWSKI:  Well, I think if we expand the CDM to include the line losses within the system, then --


MR. POCH:  At present. you are not incented for that; are we agreed?


MR. ZEBROWSKI:  Right.


MR. POCH:  So all I'm saying is if you have an incentive for reducing your line losses, then when you accomplish DSM, it would enhance your peak line loss reduction incentive in that year?


MR. ZEBROWSKI:  Go through that again one more time?


MR. POCH:  If you had an incentive for reducing line losses, or perhaps a disincentive if your line losses go up, if that risk was left with utility, then that would have the effect of enhancing the incentive effect of the DSM incentive with respect to loads at time of peak, because they would have the dual benefit of giving you whatever incentive you have under the DSM regime, as well as helping you lower your peak use and, therefore, lower your line losses?


MR. ZEBROWSKI:  A potential dual effect.  As you mentioned, there is a higher risk for the utility in that kind of a process, as well.


MR. POCH:  Okay.  And now just in terms of this question of precision, I understand your largest customers are all on some form of interval metering and you have better precision with respect to the large loads; is that fair?


MR. ZEBROWSKI:  That's correct.


MR. POCH:  And so it's really residential and general service and street lighting loads that aren't metered as finally?


MR. ZEBROWSKI:  Well, street lighting, I think, is a fairly predictive kind of load, but generally any customer less than 500 kilowatts I believe are, for the most part, not interval metered.


MR. POCH:  Right.  And the swings in load there are largely capable of modelling with your weather correction model; correct?   You know how many degree days there have been and you've been doing that for years, haven't you?


MR. SARDANA:  But, Mr. Poch, we don't get down to that level of detail.  Our modelling is limited to wholesale kilowatt hours and system kilowatts, and so on and so forth.  I mean, if your question is, Can we develop models to do that, perhaps.


MR. POCH:  If you wanted to -- we can go two ways here.  You can leave the imprecision and have what we have already spoken of, which is that the imprecision, in effect, is picked up in the next period, and over a period of years, you're held whole, or if we wanted to try to come up with a model that was more precise to try to keep your auditors happier, you could do some kind of weather correction for this group of loads where you don't have precise metering; is that fair?  That would help.  It wouldn't be perfect, but it would help?


MR. ZEBROWSKI:  It may help.  I couldn't commit to that.


MR. POCH:  And now, Mr. Gibbons asked you about 2006, and you said it would be -- I think you said you couldn't come up with a model you could live with for 2006.  What if the Board told you that it expects you to have one in place that you're comfortable with for 2007?  Could you do that?   


MR. ZEBROWSKI:  I guess we would have to spend some time trying to develop a model and test that model and see how well that model worked, first of all, to see how confident we were in the model at the end of the day.  The other element is the risk.  What can we do within the utility to try to reduce those losses?  


Losses grow -- the rate of growth on losses is at twice the rate the utility's load goes at, so it's that exponential effect again.  So I can't give you a solid answer on that.


MR. POCH:  Can I take from that answer that you would have some confidence that you could come up with a mathematical or account model for 2007; you're not sure you would be comfortable with the risk it implies for the utility?


MR. ZEBROWSKI:  I'm not sure we can come up with either.  As I say, the model we would have to -- we probably could come up with any kind of a model, but how well that model worked, whether we would have to throw that model out and start over again, try a different approach, how long that would take -- you know, what kind of level of precision would we want that model to have at the end of the day before we are happy with it?  You haven't eve defined that yet at this point.


MR. POCH:  Mr. Zebrowski, Mr. Gibbons already took you to the Board's comments on the reports they have received at the time they were doing the rate handbook, it's reported there, Mr. White raised some concerns, I think largely an applicable to the smaller utilities, that is they have one large customer something in the end of a line, they really could be beyond their control.


But, in general, the Board concluded it intends to -- it would like to get to through this accounting issue at some point.  And if I'm to be frank with you, the Board has a lot of its agenda and there are a lot of people asking for generic hearings.  Wouldn't you agree, you are in as good a position with anybody to come up with a model, you are one of the largest, most sophisticated utilities in the province; is that fair?  We are going to have a model, is there any reason you guys couldn't come up with it?   


MR. ZEBROWSKI:  Maybe just to refer back to the Board's conclusion on that item.  The Board intends to address the accounting issue discussed above, implementing a financial and incentive mechanism in due course.


Toronto Hydro would love to work with the Board on this particular item.  To put it all on us, whether we can come up with a model ourselves, I think it is an industry issue and it is fair to have everybody at the table to discuss this.  


The modelling, as I mentioned, is only one side of the exercise.  It is what can the utility also do to control those losses?  I think when the operations panel comes up, I think it that would be a good panel to put those questions to and they would give you a much better understanding of what they face in terms of dealing with those losses. 


MR. POCH:  Mr. Zebrowski, I think it was our intention not to get into micromanaging the utility at that level, if we can avoid it, and it seemed to us that, and would you agree, that simply having an incentive on the utility, if we could come up with an acceptable model for that, is preferable in terms of the regulatory burden and the effect it has on encouraging the utility to be innovative.  Would you agree, in general?


MR. ZEBROWSKI:  If it's a fair incentive, yes. I think the utility -- it would be great to have a fair incentive.  That's really the key.  Can we come up with something that is fair and workable and good for everybody concerned.


MR. POCH:  Would you admit, Mr. Zebrowski, that the handful of large utilities that are indeed the majority of load in the province are in a different position with respect to losses than the smaller LDCs for the reasons that were elaborated by Mr. White, and reported by Board, and that we spoke of a moment ago?  The physical situation is different.


MR. ZEBROWSKI:  In what sense, though?


MR. POCH:  In the sense that you have many more customers and a more diverse load.   You are not as -- you don't face the same risk profile for losses that a small utility would, say, one large customer at the end of a radial line would.  


MR. ZEBROWSKI:  I'm not sure about that.  I mean, losses, as an overall percentage of utility load or -- the relative impacts are going to be the same, I think, whether you are small or large.  There may be unique circumstances within any utility that may create additional risks to that utility, but I don't think it's anything more important to a larger utility than to a small utility or even whether -- I don't think it's fair to say that a large utility understands those losses better than a small utility. 


MR. POCH:  I didn't mean to suggest that is more or less important.  I am just saying a small utility could face a major, indeed, a hundred percent change in its losses through gain or loss of a single customer, we've heard.  Whether or not that's exaggeration -- but that's not the kind of risk Toronto Hydro faces.  And I'm not saying it's a small financial risk for you, but that you are not says facing that same volatility for the reasons that a small utility does.


MR. ZEBROWSKI:  Not in that example, no. 


MR. POCH:  Those are my questions.


MR. KAISER:  Thank you, Mr. Poch.


Mr. Millar. 


MR. MILLAR:  I see it is after 11 o'clock. Would it be appropriate to take the morning break?


MR. MACINTOSH:  Mr. Chair, I have one question on line loss.


MR. KAISER: All right.


CROSS-EXAMINATION BY MR. MacINTOSH:


MR. MACINTOSH:  David Macintosh for Energy Probe. 


Mr. Zebrowski, just to sum up, is it fair to say that there are a number of reasons for variance in line loss that are beyond the short-term control of the utility?   


MR. ZEBROWSKI:  I believe that would be correct, yes.


MR. MACINTOSH:  Thank you.  That's my question.


MR. KAISER:  Thank you.  We'll take the morning break at this point, 20 minutes.


--- Recess taken at 10:30 a.m.

‑‑‑ Upon resuming at 11:31 a.m.


MR. KAISER:  Please, be seated.  Mr. Millar, are you proceeding next, or is Mr. Warren or what?


MR. MILLAR:  Yes, I think I'm going next, Mr. Chair, but there remains a little bit of confusion amongst the parties on how we are going to deal with the ROE issue.  Do you intend for us to separate that issue and deal with it first?


MR. KAISER:  I would prefer that.


MR. MILLAR:  I guess I'm anticipating there may be two rounds of it, and correct me if I'm wrong.  Is the first round, I guess for lack of a better word, like an interrogatory process where we're trying to illicit more information?


MR. KAISER:  No, I just want to deal with it first, because if time is required to produce information because some of this is coming fresh, that will allows us to get that in the works.  It's not that we're going to treat it any differently than any other examination.  I'd just prefer if the parties dealt with that in one piece initially, and then we'll go back to the balance of the evidence, because I expect that there may be some productions that you or other people may want with respect to that.  


That will conceivably allow time to go over to, say, next Tuesday, or something, when we can revisit that when people have had ‑‑ it may be that it's not really an issue, that you can deal with it all today.  All I'm asking is if you can deal with it first, and the other parties will deal with that aspect after you, and then we'll go back to the balance of the case.


PROCEDURAL MATTERS:

MR. MILLAR:  Thank you, Mr. Chair.  What I'll do, then, is I had a cross‑examination prepared.  I think I already know many of the answers, from what we heard earlier this morning, but I'll proceed through that, and I've also adjusted a few things here and there.


Just as a preliminary matter, Mr. Chair, I have a number of exhibits I'll be referring to through my cross‑examination as a whole.  I Propose to enter those all now, though.  I'm not sure I'm actually referring to any them for now.  


The first exhibit I would like to enter is a compendium of documents.  I heard your direction the other day that you would like to see us pull the documents together.  I will be frank; it doesn't include every single document we're going to refer to.  Mr. Mather and I did our best to pull the documents we'll be looking at most together, but as I look through it, I note there are a couple of them missing, but hopefully this will provide some assistance.


MR. KAISER:  What number is this?


MR. MILLAR:  This will be Exhibit K3.11.


EXHIBIT NO. K3.11:  COMPENDIUM OF DOCUMENTS OF BOARD STAFF.

MR. MILLAR:  The second document is a chart that we've prepared.  And I should add that in K3.11, there are no new documents there.  Those are just documents from the pre‑filed evidence.


The second document is a chart that we've put together.  This chart itself does not appear in the pre‑filed evidence, but the numbers are taken directly from the pre‑filed evidence.  It's entitled "The Board Staff's Analysis of THESL and THC's SLAs".  So, again, this chart is new, but none of the information on it is new.  And that I guess is K3.12.  


EXHIBIT NO. K3.12:  CHART ENTITLED "THE BOARD STAFF'S ANALYSIS OF THESL AND THC'S SLAS". 

MR. MILLAR:  And the final exhibit, Mr. Chair, is another compendium of documents.  That relates to a specific issue, and that is an issue related to taxes and PILs.  I guess the best way to characterize it would be compendium related to tax ‑‑ tax issues.  I've already provided this to friend, and I believe most of the intervenors have received it.  We have additional copies here if they need it.  That will be K3.12.


MR. KAISER:  Or 13.


MR. MILLAR:  3.13 .  That's right.  


EXHIBIT NO. K3.13:  COMPENDIUM FROM BOARD STAFF RELATED TO TAX ISSUES.


CROSS-EXAMINATION BY MR. MILLAR:

MR. MILLAR:  Okay, Mr. Chair, again, starting with the ROE issue, in our compendium of documents, if you turn ‑‑ the numbers are handwritten numbers in top right‑hand corner, page 3.  This is taken from tab 5, page 3 of 6.  There is a heading "5.2 Debt Rate".  I'm just going to read some of what we see here, starting at paragraph 12, the second sentence.  Again, this relates to debt rates, not ROE.  I understand that, but I want to get some comments on that.  It says:

"However, THESL notes that because the Board's methodology is based on a point-in-time consensus forecast, it does not adequately address major changes to interest rates beyond the cut-off date.  THESL points out the Canadian bond markets rallied very soon after the Board's consensus forecast was issued.  Had a consensus forecast view been developed even a month later, the debt rate may have been a half percentage point lower than the OEB's proposed deemed debt rate of 5.8 percent."


I'm skipping a sentence:

"However, in either case, THESL submits that the Board's current methodology risks sending inappropriate interest rate signals for a significant and extended period, i.e., until the next re-basing period.  Therefore, in reviewing the debt rate, THESL encourages the Board to consider a mechanism that addresses significant changes to interest rates after a consensus outlook has been issued.  THESL believes that a half a percentage point or higher change in interest rates constitutes a significant change."


Finally, paragraph 13:

"Accordingly, THESL emphasizes that a comprehensive review of the overall methodology for establishing a debt rate that will provide an adequate return on rate base effectively deal with bond market volatility and send appropriate signals to LDCs for capital investment decisions is urgently needed."


And I assume you gentlemen adopt that evidence?


MR. SARDANA:  Yes.


MR. MILLAR:  And I guess if I could summarize, what that is indicating, at least for the debt rate, is you approve or you would support the OEB setting the debt rate as close to the beginning of the rate year as possible, and the reason for that is it's a better number.  It's a more accurate number?


MR. SARDANA:  That's correct.


MR. MILLAR:  I know you've partially addressed this in your opening remarks, but maybe I'll put it to you again and see if you have essentially the same response.  Can you explain to the Board why that same logic would not apply for setting the ROE number?


MR. SARDANA:  Thank you, Mr. Millar.  I think the point is that it should apply.  However -- and we've pointed this out, as well.  Mr. Haines has covered this, as I have, earlier today, that you're cherry picking the economic indicators that are being changed or proposed to be changed in the ROE formula, in that the equity risk premium is not being addressed at this time, and that is really what we are also taking exception to.  


Yes, interest rates have changed and the bond market has rallied, but, you know, leading off from Dr. Cannon's paper, that strongly suggested some of the shortcomings of cherry picking some of the economic indicators.  You have to look at the ROE formula in its totality, not just the spread and bond rates.  The equity risk premium is also very important.  


It's also very clear to us that equity markets have also rallied, and typically a higher equity market implies more risk now, because stocks are worth that much more.  The fall from that high level constitutes higher risk.  So it's conceivable that the equity risk premium has also increased.


MR. MILLAR:  So I guess it's your opinion that it's either all or nothing?


MR. SARDANA:  No.  I think what I'm trying to say is that for regulatory certainty, the handbook says 9 percent.   It's a point-in-time forecast.  We've pointed out some shortcoming or some drawbacks to using a point-in-time forecast, but we're prepared to accept it, because that's the methodology that was contemplated by Dr. Cannon's paper, et cetera.


Also, we are accepting it because we have indicated that -- you know, we have noted that the Board is going to review this whole methodology at a later date, and we're happy to accept that.  But to then only update two of the three economic indicators is, in our minds, fallacious.


MR. MILLAR:  So just to restate the question, you would agree with me you should either update all three or none of them?


MR. SARDANA:  That's right.


MR. MILLAR:  Now, would you agree with me that the 9 percent, as set out in the rate handbook, that was the result of a mechanistic update; was it not?


MR. SARDANA:  That was, yes. 


MR. MILLAR:  So in that instance, the risk premium was not changed. 


MR. SARDANA:  That's correct. 


MR. MILLAR:  And just for the record, the risk premium is 3.8 percent?   


MR. SARDANA:  That's right. 


MR. MILLAR:  Would you agree with me when that risk premium was set, the Board tried to set a number that would apply to all LDCs. 


MR. SARDANA:  Correct. 


MR. MILLAR:  So obviously any LDC, if we were to do such a study on an individual basis, some would probably be a little bit above 3.8 some would be a little below 3. 8. 


MR. SARDANA:  It's conceivable, sure. 


MR. MILLAR:  You would agree with me different LDCs might have different risk profiles. 


MR. SARDANA:  Absolutely.  I think it's a mistake to hang our hats on is that 3.8 number.  That 3.8 number could be 7 percent now, or could be 5, or it could be 2.  We don't know.  We haven't studied that in a while. 


MR. MILLAR:  I guess what you are saying is we should wait.  The Board is already going to undertake to do that review in the future. 


MR. SARDANA:  That's my understanding. 


MR. MILLAR:  But you would agree with that different LDCs would, in all likelihood, have different risk profiles. 


MR. SARDANA:  Right.  I mean, I think I mentioned this in my evidence in-chief this morning, that again leading -- we keep referring to Cannon's paper, but he pointed out quite clearly that the higher the risk - and this is finance 101 sort of thing - the higher the risk of any company, the higher the leverage, the higher the risk to the shareholder ultimately.  So the leverage ratio should reflect the risk in the company, and since all LDCs are treated differently, in that they have different debt/equity ratios, to paint them all with the same broad brush is, I think, an error or a shortcoming of the methodology. 


MR. MILLAR:  Of the current methodology. 


MR. SARDANA:  Correct. 


MR. MILLAR:  Now, would you agree with me, and maybe you don't because I know the debt/equity structures are different, would you agree with me that Toronto Hydro would have relatively lower risk compared to the other 95 or some-odd LDCs in the province?


MR. SARDANA:  In what sense?   I mean, you know, just to clarify, risk could cut across a wide swath of things, operational, financial, credit, et cetera. 


MR. MILLAR:  I guess I wasn't clear.  If we were setting individual risk premiums for the LDCs, would you agree with me that Toronto would be on the low end of the spectrum for risk?


MR. SARDANA:  I think there is a view that might hold to that in that you know we might have a bigger capacity to take on more of a hit in the event of a financial melt down or financial harm.  


MR. MILLAR:  Because Toronto Hydro has an awful lot of customers and fairly diverse base of customers as well.  You are not tied up with one particular industry or something like that. 


MR. SARDANA:  I'm willing to accept your assertion for now.


MR. MILLAR:  You would accept, for example, Toronto's risk premium, if we did it on an individual basis, would likely be lower than Espanola Hydro or something like that.  


MR. SARDANA:  Possibly, sure. 


MR. MILLAR:  I heard what you say, that the risk premium has not been updated in a while and it may be high or may be -- you suspect it's probably higher but it may be lower.  Would you agree that at least on the date it was set, Toronto Hydro probably benefited from being grouped with all the LDCs in the province and having one number set. 


MR. SARDANA:  I'm not sure I would agree with that.  You know, I think there was a need for a starting point, sure, but if the starting point is wrong to begin with in that it paints everybody with the same brush, I think that's wrong as well.  We might be bigger, we might be able to take on more risk, but that doesn't mean we're less risky than others.  And there is a market out there that imparts risk on Toronto Hydro on a daily basis.  So I don't think I accept that. 


MR. MILLAR:  Okay, but when this number was being set, and I wasn't part of that process, but correct me if I'm wrong, I assume that looked at all the LDCs in the province and they tried to come up with a number somewhere in the middle, understanding that some will be a bit higher and some will be bit lower.  And would you agree with me that Toronto, in all likelihood, was a little lower, at the time this number was set. 


MR. SARDANA:  I don't think I've seen anything on paper that says, because Toronto is X percent of risk we are going to set it at the same level.  I think what is also important to note is that when they did that whole methodology they took a deliberate approach, and said: Okay, Toronto Hydro, you're big.  We are going to set you at a very high leverage, at 65 percent.  So they have already indicated to all the other LDCs that Toronto Hydro can take on more risk, and I guess they are saying we are less risky.  


I think it's also important to understand the impact that that leverage then has to company from an operating standpoint and go-forward standpoint, in that we're already highly leveraged yet we've got the same return on a relative basis as did other LDCs.  So now, if you are going to chip away at that return but keep our leverage at the same level, I think that's wrong as well.  


MR. MILLAR:  But you don't disagree when I say that when the 3.8 percent was set Toronto was probably at the lower end of the risk when we come to looking at individual LDCs. 


MR. SARDANA:  No,  Mr. Millar, I don't think I can answer that.  I don't know what Toronto Hydro's equity risk premium would have been. 


MR. MILLAR:  So I guess the answer is, you don't know. 


MR. SARDANA:  That's right. 


MR. MILLAR:  If we look at -- and I don't think this is in the compendium of documents.  I apologize that I didn't have this set up before.  I guess there's really only one binder we're looking at.  There are also interrogatories, but for this purpose if you look to tab 5 in the pre-filed evidence.  


Actually, you know what, I apologize.  I think this, by accident, is actually in our compendium of documents.  It is actually.  The same page 3 that we were looking at earlier.


And I started reading from paragraph 11, but if you look up to paragraph 10 I'll read it out.


"THESL also submits that the current maximum allowed 


return on equity has been set at a level barely 


sufficient to allow an LDC of THESL's size to maintain 


a strong and cost-effective investment grade credit


rating.  It is important for the Board to note that 


this is not just THESL's view, but also an opinion 


that has been repeatedly expressed by bond rating 


agencies that have based their views largely on 


comparing allowed returns on equity for utilities of 


similar size and overall risk." 


MR. SARDANA:  I see that.  


MR. MILLAR:  Can you please describe any difficulties THESL has had in maintaining a strong and cost-effective investment grade credit rating?


MR. SARDANA:  Sure.  In its initial credit rating, THESL was rated "A" by S&P, and similar "A stable" by DBRS.  This was in early January of 2002.  Soon after that, as most people in the audience would know, the Ontario electricity market opened to competition, and following that, a few months after that, just prior to Bill 210 being drafted, all Ontario LDCs that had credit ratings were notched down drastically.  And that was because of some of the regulatory concerns and political concerns that the credit rating agencies had.  


So that was the first time that we had difficulty maintaining a strong investment credit rating.


I think my starting point is that a strong credit rating for Toronto Hydro would be at the A or higher range.  We are an A-rated credit, but not by both agencies any more.  And it's been a very difficult ladder for us to climb back to that A rating with S&P.  They have still got us at "A-".  


MR. MILLAR:  When did you become A- with S&P?


MR. SARDANA:  We actually became A-, and forgive me if I get into their parlance, but A- with a negative trend with S&P right after Bill 210. 


MR. MILLAR:  Okay.


MR. SARDANA:  They kept us on negative outlook for a good six to eight months following that.  And when things slowly started to turn around, we'd done our debt issue, the impact of Bill 210 was less than they had imagined, et cetera, they took us off the negative trend, but maintained us at A-.


MR. MILLAR:  When was that?


MR. SARDANA:  It would be in 2004, I believe. 


MR. MILLAR:  And have there been any more recent opinions given?


MR. SARDANA:  Dominion bond rating service, also in 2004, took us off "A low" - they have a different nomenclature for their rating - and put us on A stable, but S&P has kept us at A-. 


MR. MILLAR:  Do either of these ratings take into account -- have see then the ROE figure of 9 percent?


MR. SARDANA:  Yes, they have.  S&P have.  As I mentioned earlier, we take pains to brief them frequently.  They are also in touch with us at the end of every quarter because they receive our financials, and we have frequent dialogues with them.  They also follow Hydro One.  As you know, they also rate Hydro One.  So they are well apprised the regulatory proceedings or the regulatory process, and they base their opinions accordingly.  


MR. MILLAR:  Okay.


MR. SARDANA:  Pardon me, Mr. Millar.  I shouldn't say opinions, the agencies don't opine they offer views.  


MR. MILLAR:  So this view is up-to-date though?


MR. SARDANA:  Yes.  


MR. MILLAR:  Thank you, Mr. Chair.  That's all we have for the first round, I guess.  I don't know.  It's possible there will be follow‑up questions, that this panel has to be re-called.  That's what we have on ROE for now.


MR. KAISER:  Thank you.  Mr. Warren?


CROSS-EXAMINATION BY MR. WARREN:

MR. WARREN:  Panel, I take it your answer to Mr. Millar is that you object to updating for only two of three variable, that you should either update for all of them or none; is that right?


MR. SARDANA:  I think, Mr. Warren, I should make it clear, Toronto Hydro is prepared to accept the point-in-time consensus estimate as at the date of the handbook, the April consensus forecast with the proviso that if we are going to update anything, then the whole methodology should be looked at.  And we've put that in our evidence, in our application.


MR. WARREN:  Did you as a practical matter, witness, in fact, do the calculation updating for two of the three variables, and, if so, what was the result?


MR. SARDANA:  We've done updates obviously on an ongoing basis, but not using the consensus forecast outlook, because we don't subscribe to that.  So our updates would have been from market data that we had received, which is not entirely consistent with the consensus forecast data.


MR. WARREN:  Using the information that you had -- two questions flow from that.  Why don't you subscribe to the necessary information, to the necessary documentation, so you can do the updates that the Board had suggested might be appropriate?


MR. SARDANA:  Because it's my understanding the consensus forecast only updates one of the number.  The spread is obtained from a different service yet, so that would mean two subscriptions, and in any case, the Ontario Energy Board puts those numbers out frequently, so why add to ratepayers' expense?  We can phone the Ontario Energy Board and, if they are releasing those numbers for all parties, then we can get that information from them.


MR. WARREN:  Using the data that was available, I take it that you did update using two of the three variables, and what was the most recent result of your doing so?


MR. SARDANA:  I should add that we updated it in concert with the OEB's consensus forecast as at April, and our numbers were slightly -- somewhat different from the OEB's numbers.  Ours were slightly higher than the 9 percent.


MR. WARREN:  The second question I have is it's unclear to me whether or not -- you've been downgraded by one of the two rating agencies; is that right?


MR. SARDANA:  No, we were downgraded by both.


MR. WARREN:  But one of them has since changed that and put you back at A stable, as I understand.


MR. SARDANA:  Both have changed their outlooks on us.  One has put on an A stable trend.  The other has taken off the negative outlook and put us on A minus with a stable trend.


MR. WARREN:  Do I understand that all of these variations are their reading of uncertainties in the regulatory structure in the province as a result of legislative changes; is that right?


MR. SARDANA:  I think that goes into their calculus, yes.


MR. WARREN:  And I right in understanding that their movements up or down or sideways have nothing to do with the 9 percent figure; is that fair for me to conclude that?


MR. SARDANA:  No, not entirely.  I think what they do, as I mentioned, their calculus is to take all of these factors into account, and they certainly express a view that the return-on-equity metric is extremely important in that view.


MR. WARREN:  Have either of them told you the 9 percent figure is a factor in their adjusting your rating one way or another?


MR. SARDANA:  No.


MR. WARREN:  Thank you very much.  Those are my questions.


MR. KAISER:  Thank you Mr. Warren.  Mr. Shepherd?


CROSS-EXAMINATION BY MR. SHEPHERD:

MR. SHEPHERD:  Thank you, Mr. Chairman.  I have a number of questions.


My first question, Mr. Sardana, was going to be:  What's the number?  And I take it your answer is you don't know?


MR. SARDANA:  I'm sorry, Mr. Shepherd, what's the number?  Is that what you asked?  


MR. SHEPHERD:  What's the current ROE number?


MR. SARDANA:  As we've mentioned, and Mr. Haines has pointed out in his evidence and as I've said I think on at least two occasions today, we are prepared to accept the handbook, the 9 percent that came out in the handbook's calculation.


MR. SHEPHERD:  Sorry, that's not ‑‑ I've not been clear in my question.  Is it correct that if you do the calculation on the current consensus data and the current -- if you had the subscriptions, the number would be 8.63 percent?


MR. SARDANA:  I don't know.  I have not done the calculation.


MR. SHEPHERD:  Will you undertake to find that number out?


MR. SARDANA:  I think it's fair to say that calculating the number is not the difficult thing here.  I think the point we're trying to make is that you can't look at the two indicators in that ROE formula in isolation of the third, (a), and (b) in isolation of looking at the overall cost of capital.  


So I think what we had filed in our application is that we're prepared to accept the Board's handbook with the proviso and with the understanding that the Board was going to look into this whole issue of return on capital in the very near future.  And that's really I think the germane issue here, not so much whether I can punch a few numbers on my calculator and come up with a number.


MR. SHEPHERD:  With respect, Mr. Sardana, we're going to get to that.  My question is a simple one.  Is the number 8.36 percent today or not, and will you undertake the find that out?


MR. SARDANA:  Sure, we can undertake to find that out.


MR. KAISER:  Mr. Millar, you help in this exercise.  As I hear it, they don't have the right number of subscriptions or the data.  Has Board Staff done this calculation that Mr. Shepherd is looking for?


MR. MILLAR:  One moment, Mr. Chair.  We've got more a back-of-the-envelope calculation, and it was about a month ago, but it's very close to Mr. Shepherd's figure of 8.36, but I don't have the --


MR. KAISER:  Maybe you can help the witness if they don't have the right data and if you have the data.  Mr. Shepherd just wants the number, and so do we.


MR. MILLAR:  We can help with that, Mr. Chair, although if I understand the answer, it's not a terribly difficult calculation to do.


MR. SARDANA:  Subject to having the numbers at hand, it's not a difficult calculation, of course.  If the OEB -- in fact, that is our source data and has been in the past.  If the OEB has those numbers available, that would be great.  We could use that.


MR. MILLAR:  Yes, I think we can provide that.


MR. KAISER:  Is that satisfactory, Mr. Shepherd?  


MR. SHEPHERD:  Yes, Mr. Chairman.  Do we need a number?


MR. KAISER:  If you could get that over the lunch hour?  


MR. MILLAR:  I assume we can, Mr. Chair. 


MR. SHEPHERD:  Do we need a number for that?


MR. MILLAR:  J3.1.


UNDERTAKING NO. 3.1:  TO PROVIDE TORONTO HYDRO'S CURRENT ROE NUMBER.

MR. SHEPHERD:  Mr. Millar asked you about the issue of doing a mechanistic update, and you agreed that the EDR handbook is, in fact, a mechanistic update and one you accept; right?


MR. SARDANA:  Yes, again with the proviso that there was a comprehensive review forthcoming into that whole methodology.  We were prepared to accept the handbook's provisions using the April 2005 forecast data.


MR. SHEPHERD:  And as I understand what you are saying, you are saying what the Board did in the handbook is really wrong, it's not the right way to do it, but it's part of a package with a lot of other things, so you can sort of accept the package; is that fair?


MR. SARDANA:  No, that's not fair.  I think what we're saying is (a) we knew the Board was going to carry out a review into this whole process, because it's an important issue for LDCs, and (b) for expediency, the handbook proposes some guidelines, sets out some guidelines that say, you know, at this time, we're going to do a mechanistic update of two of the variables within that formula.  And although the handbook does not say this, we know from other forums that a comprehensive review is coming.  


That's what we're saying, that, Fine, we'll accept the handbook's mechanistic update for now, with the understanding that there was a comprehensive review coming.


MR. SHEPHERD:  Now, there's still a comprehensive review coming; right?


MR. SARDANA:  That's my understanding.


MR. SHEPHERD:  So that hasn't change.  Your reliance on the shortcut is -- you can still rely on the shortcut, right, because it's still coming?


MR. SARDANA:  We can rely on the shortcut as at that point in time, because that was forecast data.  It lent some regulatory certainty for us to enable us to file our application and run our model, and so on and so forth.


MR. SHEPHERD:  I take it you are saying that what was done in the EDR handbook was not correct?


MR. SARDANA:  Well, let's just say the Board has decided to choose for now a mechanistic update of two of the variables, and we were prepared to accept that.


MR. SHEPHERD:  The Board uses a mechanistic update for both Enbridge and Union on an annual basis; right?


MR. SARDANA:  I'm sorry, Mr. Shepherd, I missed that.


MR. SHEPHERD:  The Board uses a mechanistic update for both Enbridge and Union on an annual basis; right?


MR. SARDANA:  I believe so, yes.


MR. SHEPHERD:  Is there some way that that is different from what we're doing here?


MR. SARDANA:  My understanding is that the formula that is used for Enbridge and Union is slightly different than the formula that is used for LDCs.


MR. SHEPHERD:  And that's the difference that you are concerned with?


MR. SARDANA:  No, that's not the difference.  That's not the difference that I'm concerned about.  It's not the formula that is different between gas and LDCs.  I think all I'm focusing my views on is that if we're going to fix this ROE issue for LDCs, then we need to revisit this whole issue on a comprehensive basis.


MR. SHEPHERD:  You said in your direct evidence that in your view, the shareholders should be compensated for the higher risk associated with the capital structure; right?


MR. SARDANA:  Correct.


MR. SHEPHERD:  The capital structure of Toronto Hydro was set to reflect your risk profile; right?


MR. SARDANA:  It was initially, yes, in 1998, and I think as we've mentioned it has not been reviewed in a comprehensive manner since then.  A lot has happened to Toronto Hydro since then.  We are now, as my friend and boss has pointed out, a publicly reported issuer now.  We've got public debt out there.  We've got a different risk profile than we had in '98 when these things were first set.  There is a spot market for electricity now which imparts different levels of risk.


MR. SHEPHERD:  Okay.  So then that would be corrected by fixing the capital structure; right?


MR. SARDANA:  I don't mean to dance with you here, but you know, we were prepared to accept the Board's methodology in the handbook pending a comprehensive review.  I think part of that comprehensive review would be take a being look at the overall capital structure of the utility, sure.


MR. SARDANA:  The capital structure that is used for Toronto Hydro is the same as Hydro One and Enbridge and Union?  


MR. SARDANA:  I'm not sure about Enbridge and Union, but it is slightly different that Hydro One.


MR. SHEPHERD:  Because?


MR. SARDANA:  Hydro One has preferred equity on its books.


MR. SHEPHERD:  Preferred equity is at a relatively low cost; right?


MR. SARDANA:  It's still a preferred equity.  They had more equity on their balance sheet which allows them to leverage themselves up to a different level than we can. 


MR. SHEPHERD:  And it's two percent?


MR. SARDANA:  I believe it's 4.6 percent. 


MR. SHEPHERD:  4.6 percent.  Okay.  


You talked about your credit rating.  And we sort of talked about what Standard and Poors and DBRS are saying.  Why don't you just file your most recent rating reports?


MR. SARDANA:  Excuse me.  We can take an undertaking on that and file those reports.  That would be fine.  Mr. Shepherd, I should hasten to add, of course, that they are public documents.  They are available on the Standard and Poors website, as well as the DBR website. 


MR. SHEPHERD:  Yes, but in order to get them in evidence, somebody has got to file them. 


MR. SARDANA:  As I mentioned, we'll take an undertaking. 


MR. KAISER:  Would you like to give that a number, Mr. Millar?


MR. MILLAR:  J3.2.  


UNDERTAKING NO. J3.2:  TO PROVIDE CURRENT CREDIT RATING REPORTS FROM STANDARD AND POORS AND DBRS.


MR. KAISER:  Thank you.


MR. SHEPHERD:  It's true, isn't it, that you have a pretty strong credit rating for utility of your size; right?


MR. SARDANA:  Relative to whom?   


MR. SHEPHERD:  I'm asking a general question, what do you think?


MR. SARDANA:  Compared to some US utilities, no; compared to some European utilities, no; compared to Hydro One, no.  


MR. SHEPHERD:  So compared to everybody, no, your credit rating -- 


MR. SARDANA:  No.  Compared to Enwin and some of the smaller LDCs that also have credit ratings, sure, we're in the ballpark. 


MR. SHEPHERD:  Well, your credit rating is actually stronger than the other smaller utilities; right?


MR. SARDANA:  I don't believe so, no.  I think we are in the same rating category. 


MR. SHEPHERD:  So there are some smaller utilities that have "A stable" from DBRS?


MR. SARDANA:  I believe so. 


MR. SHEPHERD:  Do you know which ones they are? 


MR. SARDANA:  No, I don't. 


MR. SHEPHERD:  So do you know for sure there are some, or are you just guessing?


MR. SARDANA:  I'm making an educated guess.  I don't have those numbers at the top of my mind. 


MR. SHEPHERD:  Um --


MR. SARDANA:  I'm sorry, Mr. Couillard has just pointed out correctly that Horizon Utilities is actually rated higher than us.


MR. SHEPHERD:  Horizon?


MR. SARDANA:  Yes, they are A with a positive outlook. 


MR. SHEPHERD:  What is their debt/equity ratio?


MR. SARDANA:  I believe it is 55:45 debt to equity. 


MR. SHEPHERD:  So that's probably the reason. 


MR. SARDANA:  That could be the reason. 


MR. SHEPHERD:  If there's an impact on your credit rating from 2005 to 2006, correct me if I'm wrong, but wouldn't the biggest impact be the fact that you are going to go to a fixed ROE, as opposed to past years where your ROE was whatever you earned and was always more than the Board approved; isn't that right?


MR. SARDANA:  No, I don't think so. 


MR. SHEPHERD:  You are going to make more than 9 percent ROE this year, right, 2005?


MR. SARDANA:  I can't comment on.  We are in our quiet period right now. 


MR. SHEPHERD:  Okay.  So we can't talk about your earnings for 2005. 


MR. SARDANA:  You can talk about our unaudited statements up to September 30th 2005, but that's about it, because those are publicly filed documents as well. 


MR. SHEPHERD:  So when we come to talk about over-earnings in later discussions, you are going to say earnings for 2005 are off the table. 


MR. SARDANA:  I believe so, yes, for all of 2005, yes, we simply cannot comment on that. 


MR. SHEPHERD:  When does the quiet period end?


MR. SARDANA:  When we file our statements with SEDAR, I believe our board meets early in March and then we file right after that. 


MR. SHEPHERD:  So, Mr. Chair, we are going to have an issue about whether we can talk about over-earnings in 2005 during the course of this regulatory proceeding.  And there's no point in discussing it now because we're trying to get to ROE, but it makes sense for everybody to be aware that that's a problem. 


MR. KAISER:  No,  I can see the problem.  I'm wondering if when you come back from lunch, Mr. Rodger, you can address this issue because we are going to have to, as Mr. Shepherd says, make some form of ruling to get through this case in light of the objection that's just been raised.  You don't have to deal with it now.  I would like to hear submissions from the parties when we return after lunch. 


MR. RODGER:  I wonder, would it be helpful when I consider with it with my client if Mr. Shepherd could explain exactly what he meaning by over-earning in the context of this first round of rates.  Kind of a PBR --


MR. KAISER:  I think the questions will go to what your actual level of earnings are in the current period.  And it would appear that, in light of your filing with the Securities Commission, there are some restrictions on what you can say in terms of information that's not been released publicly.  So we're going to have an issue.  


MR. RODGER:  I guess I'm just thinking of it in the context of the first PBR regime, where if you under-earned or didn't make the regulated return that was too bad.  If you made over that, there was no incentive or no requirement to share.  That was the shareholder.  I'm just trying to understand exactly what he means by that.  


MR. KAISER:  I don't think he's addressing as to what should happen to any over earnings.  I think he just wants to know the facts.  Am I right, Mr. Shepherd?   


MR. SHEPHERD:  Yes, Mr. Chairman.  At no point are we going to ask Toronto Hydro to give the over-earnings back.  I wish, but no we're not going to.


But it's normal practice in forward test year applications to look at how well the company has done in prior years, because that gives you a sense of what the future year is going to be like. 


MR. KAISER:  Correct. 


MR. RODGER:  I'm just wondering if it would be helpful then if really what Mr. Shepherd is looking for is the regulated rate of return achieved by the utility since restructuring.  So at least there could be data there for, presumably, up until 2004, the end of 2004.  


MR. KAISER:  I think he's asking for 2005. 


MR. SHEPHERD:  Yes, 2004 we have the information on the record, and we can calculate it or we can ask questions about it and get the calculations.  2005 is the problem because we don't have that information and it's the company's first year at full ROE. 


MR. RODGER:  I'll discuss it with my client. 


MR. KAISER:  Discuss it with your client, and Mr. Millar, no doubt you can turn your mind to this as well.  So we'll have some submissions from you as to what Board practice is in this area.  


MR. SARDANA:  One clarification if I may.  Mr. Shepherd, I mentioned that we could chat about 2005 up to September numbers.  I should hasten to add that they are at the consolidated level, they are not filed at the entity level. 


MR. SHEPHERD:  Understood.


I just have a couple more questions in the area of ROE.  You have to make sure -- to preserve your credit rating you have to make sure your that your return is at a proper or enough of a level relative to market; right?  Because your return backstops your debt, that equity and the return on it back-stops your debt. 


MR. SARDANA:  Yes. 


MR. SHEPHERD:  So for example, if the market had changed so that the ROE that you should have today was 10 percent, let's say, you would have to come back to the Board and say:  We need 10 percent because if not, that will undermine our credit rating; right?


MR. SARDANA:  I think, as we said in our application, you know, we need a comprehensive review of this whole ROE methodology.  We also need a comprehensive review of overall cost of capital.  I think I pointed out, I believe Mr. Millar has read from that part, that it cuts both ways.  What I think I would like to keep to is we need a review of this whole process, this whole ROE mechanism and cost of capital for Toronto Hydro. 


MR. SHEPHERD:  I appreciate that, and in fact you've said that now 10 times in your answers.  But this is a specific question and I wonder if I could get a responsive answer.  


Is it the case that if you're appropriate ROE on the formula was 10 percent today, you would to have come back to the Board and ask for that ROE. 


MR. SARDANA:  Yes.  I think, Mr. Shepherd, if the handbook guidelines that were issued in May, said, you know, based on our mechanistic update of those two elements, show that an ROE of 10 percent comes out, then we likely would have had no change in our application.  Yes, we would have accepted that, but I think we would have also said at the same time, because this has been an issue that has been on our plate for a while now, the overall leverage that this company has, that we need a review of this.


But to answer your question, yes.


MR. SHEPHERD:  I'm not sure you answered the question.


MR. SARDANA:  Yes, we would have accepted the 10 percent.


MR. SHEPHERD:  That wasn't my question, so let me rephrase it.  I thought it was clear, but let's try again.


If you do the calculation today, use the December consensus, this 10 percent, that means that your 9 percent would be less than market; correct?


MR. SARDANA:  That's right.


MR. SHEPHERD:  And you would to have -- in order to protect your credit rating, you would have to come back to this Board and say, We need 10 percent, we can't live with 9 percent; right?


MR. SARDANA:  Yes, but I don't think it's a symmetric metric, in that obviously as an ROE goes up in a regulated business, you are getting more, so the risk off a credit rating downgrade comes down quite a bit.  The risk on of a credit rating downgrade, which is what we're trying to protect against, you know, is exacerbated with when the ROE is much lower than, say, the 9 percent as a benchmark for now.


MR. SHEPHERD:  Well, okay, but I thought we agreed that what you need to backstop your debt issues -- because you don't issue equity, right, so that is not your concern?  Your concern is to get the right terms for your debt, and what you need to backstop that is you need an ROE at least at market; right?


MR. SARDANA:  Again, I guess, what we're taking exception to is that the current formula does not contemplate market.


MR. SHEPHERD:  So then if the current formula said 10 percent, you wouldn't care, because it's not right, anyway?


MR. SARDANA:  I think as I said, Mr. Shepherd, we would have the same concerns.  The overall concerns that we have is that Toronto Hydro's cost of capital in debt/equity structure and overall ROE all needs to be reviewed and should be opened up.  We're prepared to wait for that review, but it needs to be done.


MR. SHEPHERD:  While you're waiting, you want a higher than calculated ROE?


MR. SARDANA:  No, I think we want what the handbook set out in its April consensus forecast.


MR. SHEPHERD:  Let me just -- just a couple more questions here.


Who do you -- what other utilities do you complete with for capital right now?


MR. SARDANA:  Pardon me?


MR. SHEPHERD:  What other utilities do you compete with in the marketplace for capital?


MR. SARDANA:  There are a number of utilities in the gas sector.  There are a number of utilities in the electricity sector.


MR. SHEPHERD:  Such as?  You don't compete with Burlington Hydro, for instance?


MR. SARDANA:  Burlington Hydro does not issue debt in the public markets.


MR. SHEPHERD:  No.  In fact, the smaller ones generally don't.  


MR. SARDANA:  Right.


MR. SHEPHERD:  But you compete with the bigger ones?


MR. SARDANA:  Sure.


MR. SHEPHERD:  So Hydro One?


MR. SARDANA:  Hydro One, yes, except they're in a different class all together for debt issuance, because they are considered do be provincial credit.


MR. SHEPHERD:  So you are competing with Horizon?


MR. SARDANA:  If horizon were to issue debt in public markets.  Currently they have a private placement, so they're not in the public market yet.


MR. SHEPHERD:  I'm just trying to get a sense of who ‑‑ one of the things you've said is that it's unfair between utilities if you're stuck with 8.36 and the rest of them get 9 percent?  I'm paraphrasing.


MR. SARDANA:  That's right.


MR. SHEPHERD:  It's only unfair if you're competing with them for capital; right?


MR. SARDANA:  It's unfair if we're competing with them for capital.  It's unfair simply from an inter-utility equity perspective.


MR. SHEPHERD:  Unfair to the shareholder, you mean?


MR. SARDANA:  Well, it's unfair for ratepayers, also.  I mean, you know, it's unfair for all parties concerned, I think.


MR. SHEPHERD:  Well, the ratepayers don't get the ROE, do they?


MR. SARDANA:  Well, let's put it in perspective.  This is not a narrow picture.  Our capital spending also stems from what we can earn and from what we can access capital markets for.  We're entering a phase, as Mr. O'Brien and Mr. Haines have pointed out quite clearly, that capital spending is expected to increase dramatically.  That is to the benefit of ratepayers, ultimately.  


To the extent that we can raise money in a more cheap manner than not, then ratepayers will benefit from that.


MR. SHEPHERD:  So, in fact -- and one of the things you've said in direct -- and this was my last point, really.  One of the things you said in your direct evidence is that a decrease in the ROE right now would make it more expensive for you to issue debt on the market.  You have this prospectus that is approved, and the price of that debt is going to go up if you have your ROE go down; right?


MR. SARDANA:  I think, Mr. Shepherd, it's important to keep in mind that it could mean that we would have a harder time issuing debt in capital markets.  It doesn't necessarily follow.  I accept that.


MR. SHEPHERD:  Okay.  Your current debt is at, what, 6.8 percent?


MR. SARDANA:  Our legacy debt, the deemed debt that we have with our shareholder, the City of Toronto, is at 6.8 percent.  We've also issued debentures in the amount of $225 million in '03 and they are at a lower rate, 6.17, all in.


MR. SHEPHERD:  And the 6.8 percent debt, that is about $1 billion, just under $1 billion?


MR. SARDANA:  That's right.


MR. SHEPHERD:  In fact, your shelf prospectus -- is it a shelf prospectus or just a --


MR. SARDANA:  It's called a shelf prospectus, yes.


MR. SHEPHERD:  The shelf prospectus is for that?


MR. SARDANA:  It's for $1 billion, rounded, yes.


MR. SHEPHERD:  And the current market for debt of that sort at your current credit rating is in the order of 5.2; am I right?


MR. SARDANA:  I'll accept that now.  


MR. SHEPHERD:  I'm in the range; right?


MR. SARDANA:  Well, for 10-year notes, yes.  For 30-year notes, it would be different.  For 5-year notes, it could be different again, but let's go with 5.2, sure.


MR. SHEPHERD:  None of them would be above 6?


MR. SARDANA:  No, it depends, again, on the kind of debt that we are trying to get.  If Toronto Hydro - and, you know, this is a hypothetical, obviously, so let's keep it a hypothetical - has to access a higher yield market, for some reason; then it could be 6, sure, or, more likely, if interest rates turn up dramatically, then it could be 6, sure.


MR. SHEPHERD:  It certainly couldn't be 6.8, not in the current market?


MR. SARDANA:  At current markets, no.


MR. SHEPHERD:  As I understand your application, you're proposing to retain the assumption of 6.8 percent debt in your rates for 2006; right?


MR. SARDANA:  Well, I think, again, we followed the handbook's guidelines.  In fact, much to my chagrin, that 6.8 stayed fixed.  We were expecting that to be revised to current market levels, because, again, that's legacy debt.  We thought that would be changed, as well.  But it also cuts to my point earlier that we need a comprehensive review of this whole structure.


MR. SHEPHERD:  I'm sure you made that point.  Let me come back to my question, because it's really a yes/no question.  Does your application assume that rates will be set on the basis of 6.8 percent debt?


MR. SARDANA:  For the legacy piece, yes.


MR. SHEPHERD:  That's $1 billion?


MR. SARDANA:  Yes.


MR. SHEPHERD:  And so one of the things you said to the Board is the Board should be concerned that if the ROE decreases, then your new debt might be more expensive and that would affect the ratepayers, but in 2006 it won't affect the ratepayers; right?  You're proposing that whatever benefit you get from going to market, the ratepayers don't get it; right?


MR. SARDANA:  If we go to market in 2006, then that new debt will likely be at a lower rate than 6.8 percent.  Depending on when we go to market -- you know, if it's prior to rate finalization, we could easily update things, obviously.  If it's after rate finalization, you're right, it will be adjusted going forward.


MR. SHEPHERD:  So if you did your issuance before May 1st, then am I right that the ballpark difference in your interest cost is $10- to $15 million, in that range?


MR. SARDANA:  In that range, sure.


MR. SHEPHERD:  Do you have any other documentary evidence of ‑‑ on this issue, on the ROE issue, on your credit rating, that sort of stuff, that would be of assistance to the Board, given this discussion that you ‑‑


MR. SARDANA:  I think we've undertaken to file some S&D and DBRS documents.


MR. SHEPHERD:  I'm talking about stuff that we haven't talked about yet.  Are there any other documents you have that could help us?


MR. SARDANA:  Not at this point, no.


MR. SHEPHERD:  Thank you.  Those are my questions, Mr. Chair. 


MR. KAISER:  Thank you, Mr. Shepherd.  Mr. Dingwall. 


CROSS-EXAMINATION BY MR. DINGWALL:

MR. DINGWALL:  I'll try to be brief.  Mr. Shepherd has covered a number of the areas that I had intended on covering, so I will just go on to focus on the credit rating.


Would you agree with me that the credit rating that we're speaking of is the credit rating for THC, the parent company of the applicant?


MR. SARDANA:  That's right.


MR. DINGWALL:  As it is the credit rating for the parent company, there's a potential that that credit rating will be impacted by the activities of the other subsidiaries being non-THESL companies?


MR. SARDANA:  Yes, and that's what I was referring to earlier, that that is the overall calculus that the rating agencies look at, in addition to the regulated business, yes.


MR. DINGWALL:  Okay.  Now, I guess over the past few years, the THC credit rating has been upgraded to an A positive with ‑‑ I'm taking about DBRS.  


MR. SARDANA:  Not to an A positive, no.  They've taken us to an A with a stable trend.


MR. DINGWALL:  Is there a positive outlook, or was that --

MR. SARDANA:   No, positive outlook initially.  That came off pretty quickly once the market opened. 


MR. DINGWALL:  Okay.  But this was an upgrade over earlier years. 


MR. SARDANA:  Well, it was an upgrade to earlier downgrade following Bill 210. 


MR. DINGWALL:  There were a number of other activities that were undertaken by THC to change its business operations subsequent to Bill 210 as well; were there not?


MR. SARDANA:  Well, in the sense that we exited some of our retailing businesses, yes, sure. 


MR. DINGWALL:  Well, in the post-Enron world, energy trading companies weren't very popular, were they. 


MR. SARDANA:  That's true, but that didn't drive our decision.  Our decision was primarily driven by Bill 210. 


MR. DINGWALL:  Mr. Shepherd has asked you for the most recent DBRS and S&P rating reports.  Did any earlier rating reports, and I think you've only been a reporting issuer for a few years, since 2003. 


MR. SARDANA:  Right. 


MR. DINGWALL:  Did any of the earlier rating reports give indication of what impacts the other lines of business had on the credit outlook?


MR. SARDANA:  Yes. 


MR. DINGWALL:  And did any of these earlier reports give any indication of what impact your changes in these additional lines of business had on your credit?


MR. SARDANA:  Yes. 


MR. DINGWALL:  Okay.  Now, just to avoid cluttering up the record unnecessarily, how many rating reports have there been since you became a reporting issuer? 


MR. SARDANA:  I don't have that number at the top of mind, Mr. Dingwall.   Quite a few.   There are quarterly updates, there are bulletins, reports, there analyses that are put out and we're in quite a few of them. 


MR. DINGWALL:  I'm looking at Standard and Poors website on the Board's handy feature, and I'm seeing one for May 3rd, 2005.  Is that the most recent DBRS?


MR. SARDANA:  That's possible, yeah.  That's, I think, a comprehensive rating report.  There were other reports that DBRS has put out on us since then. 


MR. DINGWALL:  So when responding to Mr. Shepherd's undertaking, are you going to be providing the comprehensive one or the recent one?


MR. SARDANA:  I think we'll provide the rating reports on Toronto Hydro that the two agencies have.  And you know, I had would be happy to list some of the other reports, and if the intervenors want we can provide those as well. 


MR. DINGWALL:  I'm wondering if you can make them available electronically and we can bring into the records the ones we need to.  Looking at the websites you've got to be a subscriber to the websites in order to obtain them, so they are not publicly available. 


MR. SARDANA:  We can do that. 


MR. DINGWALL:  So the undertaking is to ask the company to make available electronically all the rating reports to the intervenors with the -- to the parties.  


MR. KAISER:  Is there a number for that, Mr. Millar?


MR. DINGWALL:  -- whether or not three need to be brought into the record. 


MR. MILLAR:  I think we're at J3.3   Mr. Chair. 


UNDERTAKING NO. J3.3:  FOR TORONTO HYDRO TO MAKE AVAILABLE TO ALL PARTIES, ELECTRONICALLY, ALL AVAILABLE RATING REPORTS.


MR. KAISER:  Thank you.  


MR. DINGWALL:  Coming back to you, Mr. Sancara --


MR. SARDANA:  It's Sardana.


MR. DINGWALL:  Sardana.  I apologize.  I may have accused you being a Hydro One witness.


Would you agree with me that there would be a positive effect on your credit rating if you did, indeed, take advantage of the shelf prospective and issue replacement debt at a significant lower interest rate?   


MR. SARDANA:  I don't think I can comment on that.  That is for rating agencies to determine.  I think what I can say is that to the extent that that then leads to lower expenses, in terms of interest expense et cetera or what have you, the financial metrics that these agencies follow would be obviously stronger.  Whether that actually leads to a lift or change in the actual rating is up to them to determine. 


MR. DINGWALL:  But it would certainly improve the position that they would be assessing. 


MR. SARDANA:  Other things remaining equal, sure. 


MR. DINGWALL:  My final question, I seem to recall that the previous credit arrangement with the City makes up the bulk of the $980 million facility that's currently in place.  It had a mechanism within it to adjust itself to the deemed debt rate if the deemed debt rate ended up being lower than what the facility was.  Do you know if that's still the case?


MR. SARDANA:  I actually have not seen that in writing anywhere, so I can't really comment on that. 


MR. DINGWALL:  I see Mr. Couillard going toward the microphone.  Do you have any information?


MR. COUILLARD:  No. 


MR. DINGWALL:  But in 2003, when the debt rate on the City of Toronto credit facility was adjusted, the purpose of that adjustment was to reflect the change in the deemed debt rate; is that right?


MR. SARDANA:  I think the purpose for that was for the City to line up with the market-adjusted rates of return; the three phase approach.  I might have misunderstood your question.  Could you please repeat it for me. 


MR. DINGWALL:  In reading through some of the annual reports in the past, and I don't have a reference with me currently, there was I believe in one of the footnotes a reference to the rate of 6.8 percent being the result of a change in the OEB's rate as the City had agreed to adjust downward any change in the note rate between THC and the City to reflect any reduction in the deemed debt rate. 


MR. SARDANA:  Yeah.  I think, as Mr. Zebrowski has correctly pointed out, I was on the right track just didn't give a fulsome answer.  It dates back to when this whole deemed capital structure was first set up for Toronto Hydro.  And when it became apparent that the adjustment to the market adjusted rate of return was going to come out in faces, the City I believe had initially adjusted its rate down.  And then when the adjustments came back into play they took it back up to the original deemed of 6.8 percent. 


MR. DINGWALL:  I'm going to take you to L1.2.  I found a reference during this interlude.  And at page 53 of that -- I'm sorry, there might be a new number. 


MR. MILLAR:  2.2.  


MR. DINGWALL:  At page 53 of that, in third full paragraph down, there's a statement that: 


"The DCR," which is defined as the debt cost rate in 


the City note, "is a rate of interest per annum that 


at all times is equal to the debt cost rate prescribed 


from time to time by the OEB in the OEB Electricity 



Distribution Rate Handbook for utilities in the same 


rate class as LDC."


My question is, would that then lead to a change in the DCR in the event that the OEB changed its debt rates in the handbook going forward?


MR. COUILLARD:  I will answer that, Mr. Dingwall.   


I do not have the note agreement with the City that will really get into what is the wording or the adjustment process.  The debt currently is at debt cost rate at the time of issuance, which is was 6.8 percent.  Right now, the current rate handbook states that this rate is not changed following the issuance of the new rate handbook.  However, I cannot speak to if there was an adjustment currently to the rate handbook if that will actually automatically mirror an adjustment in the note. 


MR. DINGWALL:  Thank you very much, panel.  Those are my questions on ROE. 


MR. KAISER:  Mr. Macintosh.  Did you have any questions?   


MR. MACINTOSH:  No, sir.


MR. KAISER:  Mr. DeVellis?


MR. DeVELLIS:  Just one question, Mr. Chairman.


CROSS-EXAMINATION BY MR. DeVELLIS:


MR. DeVELLIS:  It relates to the methodology for establishing a working capital allowance, but it does relate back to the return on equity.


If you have tab 5 of pre-filed evidence, paragraph 17 


MR. SARDANA:  Tab 5?


MR. DeVELLIS:  Paragraph 17.  It's on page 5 of 6.


MR. SARDANA:  Yes. 


MR. DeVELLIS:  What it says there is:


"THESL accepts the Board's methodology with respect to 


setting the working capital allowance, but since it is 


filing on the basis of a forward test year, forecast 


wholesale kilowatt hours and forecast 2006 cost of 


power values have been used to determine the working 


capital allowance."


So I take it from that that because you are using a forward test year, you have deviated from the methodology, the Board's methodology, and used the most recent forecast for cost of power and for use age?


MR. SARDANA:  No, I believe what we've done is accepted the Board's 15 percent methodology for coming up with the working capital allowance, but then used exactly what the methodology says to do, is to come up with the cost of power and distribution expenses and applied the 15 percent to that.  Because we filed on a forward-year basis, we had to do a load forecast and a cost of power forecast, and that's what falls out, then.     


MR. DeVELLIS:  Right, but you've adjusted the input variable, meaning the cost of power and the usage?


MR. SARDANA:  That's right.     


MR. DeVELLIS:  So you don't accept the same method for determining the return on equity?


MR. SARDANA:  No, I think -- let's be clear.  We have accepted the handbook's guideline methodology, and that guideline was set at 9 percent.


MR. DeVELLIS:  You don't want to adjust the input variables in the same way that you adjusted the input variables for the working capital allowance?


MR. SARDANA:  Well, I think the input variables were adjusted at the time the handbook was released, and it was a forecast number at the time.  That was set at 9 percent.


MR. DeVELLIS:  Thank you very much.  Those are my questions.


MR. KAISER:  Thank you.  Mr. Millar, we'll take the lunch break at this time and come back in one hour.


MR. MILLAR:  Mr. Chair, could I ask for a -- we've got a couple of take-aways over lunch.  Could I ask for an extra ten minutes for lunch?


MR. KAISER:  Fine.


MR. MILLAR:  Thank you.


--- Luncheon recess taken at 12:33 p.m.

--- Upon resuming at 1:43 p.m.

     MR. KAISER:  Please be seated.  Mr. Millar?   


PRELIMINARY MATTERS:


MR. MILLAR:  Yes, thank you, Mr. Chair, just a couple of preliminary matters.  I'm going to speak to one and Mr. 

Rodger wishes to do another.  We may wish to discuss scheduling as well.  I'll leave that at your discretion.


We have completed the, I guess it's an undertaking response, related to the mechanistic update and you should see that in front of you.  And just to explain what we're looking at here, I don't pretend to understand all of this myself, but I am told the first page you can see what the numbers would be starting from December 1999, and this is the left-hand column, all the way down to I guess the last update is December 2005.  Follow that across to the ROE column, you'll see 8.36, which is the number Mr. Shepherd gave us.  


And in fact if you flip the page I think you see the more specific more specific calculations for this latest period.  And again you'll see at the bottom, "allowed ROE" and the figure is 8.36.


So I think that is the figure you had given us as well, is it not, Mr. Shepherd?


MR. SHEPHERD:  Yes, it is.  I think the debt rate is on here as well. 


MR. MILLAR:  Pardon?


MR. SHEPHERD:  I think this also shows the debt rate, doesn't it?


MR. MILLAR:  Yes, if you look over it also shows the deemed debt rate in this table.  


MR. KAISER:  All right.  Did you want to mark this?


MR. MILLAR:  I think it's already marked as an undertaking, so I don't think we need to give it an exhibit number. 


It is J3.1.  


MR. RODGER:  I wonder, Mr. Millar, and this is very helpful, Mr. Chairman, but I know that Toronto Hydro has started working on this as well.  So I just wonder if I could accept this, subject to check, and perhaps we could report back tomorrow morning. 


MR. MILLAR:  Absolutely.  


MR. RODGER:  I just had one preliminary matter, Mr. Chairman, and this had to do with the issue you raised earlier this morning about how we might propose to deal with certain 2005 data in the absence of the final financial statements.


What we would propose - and this is subject to me checking after the hearing ends today on the Ontario Security Commissions requirements - but assuming we can do it, what we would propose is to follow this Board's guidelines for the treatment of filings made in confidence.  And over the lunch break I printed off the OEB's guidelines, which were effective March 19th, 2001.  And in those guidelines, and I've just scanned them, for example, some of the confidential record types that are identified in your rules are tax-related information.  And there is a determination of confidentiality which the Board would make, but it has to be -- includes things like sensitive financial or commercial, that type of information.  


So how we would proceed, subject to me checking the OSC rules tonight, is that we would claim confidence on this information, and then we would ask the Board, pursuant to rule 47.01, that the Board hold an organizational hearing in the absence of the public so that the Board and the intervenors can deal with that confidential information.  I'm also advised by my client that they could probably get the data assembled and complete and kind have normalized for things like weather, tax, PILs, unusual items, by the middle of next week.  So if we don't conclude all the evidence this week, my understanding from Mr. Millar is that we may sit next Thursday and Friday.  Perhaps we could deal with those matters in one of those two days.  


That's how we would propose to proceed.  And I'll report that tomorrow if there are any issues in the securities regime that would impact that approach. 


MR. KAISER:  Does that meet your requirements, Mr. Shepherd?


MR. SHEPHERD:  Yes, that's a good resolution.  I would add one gloss to it.  Normally, when confidential information is filed there's some open-endedness to its confidentiality.  In this case, and what I've seen in the past in other panels, is because there's a particular deadline when it's no longer confidential because it's public, the undertaking that we all sign should expire at that time.  


MR. KAISER:  Now, let's just be clear as to the information that we're asking for.  As I understand it, maybe I may have this wrong.  On the public record we have financial information up until the end of September you indicated. 


MR. SARDANA:  Yes, sir  at a consolidated level, not at an entity level. 


MR. KAISER:  I take it Mr. Shepherd is looking for non-consolidated information. 


MR. SHEPHERD:  Well, Mr. Chair, that's an interesting question.  Because since THC is 97 percent THESL, consolidated is also relevant.  We've seen that when we talk about compensation number.  I think the Board probably may wish to see both.  


MR. KAISER:  You were trying to explore -- the actual level of over-earnings in 2005. 


MR. SHEPHERD:  Yes. 


MR. KAISER:  That would suggest unconsolidated, wouldn't it?   


MR. SHEPHERD:   It would except that so much of the -- 


MR. KAISER:  It doesn't really matter, it's a small difference between the two. 


MR. SHEPHERD:  Well, the problem is that there is a big chunk of earnings allocated to unregulated at the consolidated level.  So I think one of the things we want to explore is how that affects the ROE.  


MR. KAISER:  All right.  Well, I suppose we can deal with that as things come forward.  Mr. Sardana, I have a couple of questions for you on this return on equity --


MR. SHEPHERD:  Mr. Chairman, I'm sorry to interrupt.  We do have one other preliminary matter.  And that is the Board asked on Tuesday if we could re-file the rate comparison, including all the CLD numbers. 


MR. KAISER:  Yes.


MR. SHEPHERD:  And so we now have that document and I provided copies to Mr. Millar, and I wonder if we could give that an exhibit number.  I should tell you, Mr. Chairman, that the additional CLD numbers added are Enersource, Meridian and PowerStream.  And because there are three -- PowerStream is not yet harmonized so there are three sets for PowerStream.  The additional comment I would make is our original exhibit was intended to compare urban utilities.  So, in our view, it's fair for the applicant and others, if they want, to say Veridian, at least, is not part of a fair comparison because they are primarily smaller centers.  


MR. KAISER:  All right.  


MR. MILLAR:  Mr. Chair, that's exhibit K3.14.  


EXHIBIT NO. K3.14:  SCHOOL ENERGY COALITION'S RE-FILED RATE COMPARISON, INCLUDING NUMBERS FOR ENERSOURCE MERIDIAN AND POWERSTREAM.


MR. MILLAR:  Mr. Chair, again, sorry to interrupt you before you ask your questions.  Is this an appropriate time to talk about scheduling for next week, or would you like to wait until the end of the day?


MR. KAISER:  I would prefer to wait until the end of the day.  Let's see where we are and we'll deal with that at that point.  


QUESTIONS FROM THE BOARD:


MR. KAISER:  Mr. Sardana, do you have a copy of the 2004 annual report?  It was at one point marked as L1.2.  I have no idea what its current number is. 


MR. SARDANA:  We have that, sir.  


MR. KAISER:  At page 5 you recount some of the financials, and this is about halfway down the page.  You say:


"Financially, we had another strong year, and net 


income for 2004 was 97.3 million, compared to $98.4 


million in 2003.  The net income for 2005 includes a


net gain of $17.1 million in energy services."  


Then you go on in the next paragraph to say:


"Full interest payment of $67 million continue to be 


made on the City of Toronto promissory note, for the


third consecutive year, and dividend payments 


totalling $49.2 million were paid to the City, 


bringing Toronto Hydro's contribution to the City


up to $116.2 million."  


Then you go on to say:


"In October, the shareholder direction adopted by the 


City with respect to the Corporation was amended to 


revise the dividend policy.  Under the amended policy 


the amount it have annual dividend payable to the City 


is to be the greater of $25 million or 50 percent of 


the Corporation's annual consolidated net income."


Then finally you go on to say:


"We maintained a strong credit rating throughout the 


year.  We remain a strong investment grade company.


DBR has changed the corporation's long-term outlook 


from positive to stable, and S&P changed the 


corporation's long-term outlook to stable from


negative."  


And that last paragraph reflects the information you gave us today regarding the changes in your credit rating. 


MR. SARDANA:  Right. 


MR. KAISER:  I have a couple questions on this dividend policy.  First of all, it seems to me paying out half of your net income as a dividend is higher than one would usually see.  Am I right?   


MR. SARDANA:  I don't believe so, sir.  I think that is well within the realm of dividend payouts, in this sector, particularly.  Obviously if you -- I think if you look at the banking sector, some of those dividend payouts are lower but -- on common equity, but if you layer on preferred equity - and they do have quite a bit of preferred equity on their books - you probably come up within that range.  


Typically, my experience has been to see dividend payouts in the range of 30 to 70 percent.


MR. KAISER:  Okay.  Now, the -- does this dividend policy that you have, does that impact on your credit rating?


MR. SARDANA:  It does, again, in totality.  Again, we look at our credit metrics.  Obviously, a dividend payout is a cash drain on the company, but they would look at that and, you know, if our dividend payouts were excessive, then they would start to get nervous about that sort of stuff, too.


MR. COUILLARD:  If I might add, Mr. Chair, our dividend policy is included in our shareholder direction from the City of Toronto and partly show a direction -- states that the board should make sure -- the board being our board of directors should make sure that the dividend paid to the City of Toronto will not endanger our credit rating.  So this is always -- the board always have the luxury to decide if they will follow or not the dividend policy.


MR. SARDANA:  Just finally on that, sir, when the dividend policy was changed from the 40 percent of net income to the 50 percent of net income, we did vet that with the rating agencies.


MR. KAISER:  When did that change occur?


MR. COUILLARD:  If I remember well, it's in the financial statements somewhere.  It's October 2004.  It used to be 40 percent of the utility net income with no portion allocated to the affiliates.  Now, they change it to have the portion allocated to the 10 percent ‑‑ well, 50 percent on consolidated, and it was meant to try to cover the sudden, say, windfall from our energy services business.


MR. KAISER:  Oh, I see, because that 17.1 million in energy services that you had in '04, that wasn't part of utility income, so that wouldn't have been captured under the previous policy.


MR. COUILLARD:  That is correct.


MR. KAISER:  Now, over on the previous page, I don't know how significant this is.  I'm looking at page 3 under 2005 objectives.  One of your objectives was to secure a long‑term arrangement to serve the City of Toronto.  What's all that about?  Is the City of Toronto going to get electricity from somebody else?


MR. COUILLARD:  It's our energy services business, and the objective was to fix their price through our retail affiliates, so give them -- as I mentioned earlier, this large wholesale contract we have, we had half of it with the City of Toronto load.  So it does not impact the -- it has no impact on the utility.


MR. KAISER:  All right.  Now, we've talked about this $1 billion note, and we've just referenced the amount of the interest payment, which I guess was $67 million in 2004, and the fact that you have this application before the Securities Commission to float some bonds to pay off that note.


Do we know what the interest rate would be on the new note?


MR. SARDANA:  Again, I think, Mr. Chair, it depends on the term that we select for issuing those notes.


MR. KAISER:  When you say you have a shelf prospectus, I presume you have got some kind of definitive proposal before the Securities Commission.


MR. SARDANA:  No.  Typically what happens is, as we go and access that shelf, each access of that shelf is rated separately by the agencies.  I can tell you, however, that our current indicative spread on our bonds, if we were to go out and issue a hypothetical 10-year note, is at about 5 percent.


MR. KAISER:  The shelf prospectus, wouldn't that say whether you are proposing to issue 10-year or 20-year bonds?


MR. SARDINA:  No.


MR. KAISER:  It doesn't?


MR. SARDANA:  That is entirely up to us to choose.


MR. KAISER:  So you decide that at the last moment when you go to the market?


MR. SARDANA:  Typically, yes.


MR. KAISER:  Because your expectation is that rather than 6.8 percent, you'll be paying something closer to 5 percent?


MR. SARDANA:  Correct, at current rates.


MR. KAISER:  Does that ‑‑ did I hear earlier that if that happened before May, you are going to adjust your filing here?


MR. SARDANA:  I think ‑‑


MR. COUILLARD:  Well, Mr. Chair, I don't think this is really what we propose.  I think we would see what is the spread and what the impact is of this new issuance.  I might add that there is -- like, we haven't really put our head through this issue.  And the reason for it is it's highly unlikely that the city will issue something before the month of May, before these rates go into application.  


I had several discussions with city CFO and my understanding is Mr. Warren had filed some evidence that he wants to discuss on the city budget, but -- which we might discuss at the time, but there is no clear direction right now from the city ‑‑ actually, the preference of the city is not to touch this note at this point.


MR. KAISER:  Now, coming back to the return on equity, just one final question.  As I understand your objections to the Board Staff proposal to make this adjustment from the 9.8 percent or 8.3, or whatever, using these two mechanistic adjustments, is that it would be unfair if that was required of you and not other utilities who escape this scrutiny simply because they used a historical year, and that's because you compete with them in the capital markets?


MR. SARDANA:  The competition in capital markets is the one element.  To answer your question, yes, but there's also an element of, you know, we would just be -- our equity base would just be attracting a lower return for exactly the same kind of business, and that on the face of it seems unfair.


MR. KAISER:  Mr. Shepherd put before you just a moment ago this Exhibit K3.14 that lists these other large utilities.  You probably still have it in front of you.  Which of these would you compete in the capital market with?


MR. SARDANA:  I don't have that list in front of me, Mr. Chair.  I think, you know, very quickly, Hydro Ottawa, because they have issued debt in the public markets, at some point that is going to mature and be renewed, I would imagine.  Horizon Utilities certainly has a private placement of debt out there, but they are rated and they may go back to market at some point, or they may go to market at some point.


Enersource has publicly-issued debt and they may go back to market.  PowerStream is, I don't believe -- I think they are part of the Edkin [phon] group, and their debt will mature at some point and they will go back out there at some point.  I think what's not on this table, though, is also equally germane here, in that we do compete with US utilities that may want to fund in Canada.  We do compete with other utilities in Canada in the same sector, such Fortis or ENMAX or EPCOR, et cetera, that are of similar size and nature as us that would be accessing the capital market. 


We're actually lumped into a much broader infrastructure sector than just this, and that's really our competition, as well.


MR. KAISER:  This shelf prospectus that you have with the Securities Commission, would that specifically refer to the 9 percent return on equity?


MR. SARDANA:  No, I would have to go back and look at that.  I don't think so.  I don't believe so, no, but I would have to check that.


MR. KAISER:  And then the other argument which I'm not sure I quite followed, that you said led to an unfairness as a result of this adjustment in your case, had to do with the notion that you had a 35:65 debt/equity split.  I didn't quite follow.  Was that because the equity component is larger in your case and, therefore, if you dampen the equity, it affects your cost of capital as a whole, to a greater extent?


MR. SARDANA:  I think it's the other way around, sir.  I think it's because our equity base is lower than the others, in that we've only got 35 percent of our capture structure as equity.  There are two aspects.  One, we're more highly leveraged, in that the 65 percent debt means that our borrowing capacity is limited, because capital markets set covenants whereby you can only take your leverage up to a certain level, and then you're capped out.


MR. KAISER:  And what is that in your case?


MR. SARDANA:  In our case, it's 75 percent on our long-term debt, but that is an -- actually, it is almost unheard of in capital markets, in that they don't like that level of leverage.  So that is an upper limit, and it includes a whole bunch of -- it's not just plain vanilla bonds.  It includes a bunch of other covenants that they've attached to that.  So that's one aspect, in that our borrowing capacity is limited as we go forward.  


The other aspect of course is on the equity base, in that a lot of leverage is driven by how much equity you have on your book.  To the extent that we have less equity on our books than the others means we can't borrow -- we can't leverage that equity up anymore.  So there's ‑‑ it works in tandem.


MR. KAISER:  Thank you very much.  


Mr. Millar.  


MR. MILLAR:  I'm wondering if Mr. Rodger has any redistrict on the ROE issue.  It might be appropriate to hear that now. 


RE-EXAMINATION BY MR. RODGER:


MR. RODGER:  I think perhaps just one question, and I think it was in exchange you had, Mr. Sardana with Mr. Warren, when you talked about discussions with rating agencies and the change in the 2006 handbook of going from 9.88 percent to the currently proposed 9 percent.  And I thought your answer to Mr. Warren is that that reduction in ROE either had no relevance or it didn't play into your discussions with the rating agencies.  Could you clarify that for me please. 


MR. SARDANA:  No, it absolutely has relevant in our discussions with the rating agencies, because as you know when we go from 9.88 to 9 percent return on equity, our cost of capital metric within our distribution company's revenue envelope comes down as well.  And that certainly is an -- that impacts our earnings.  And because it impacts our earnings, it impacts all the financial ratios that come out of those earnings.  But absolutely it does impact us.  


MR. RODGER:  Did you have that specific discussion with the rating agencies?


MR. SARDANA:  We did discuss with them the regulatory process that was soon to begin -- this is going back to summer of last year or late spring of last year.  And the indications were that the return on equity would go down from 9.88 to 9 at that time.  And their report, which we will submit, wrote on that specific item. 


MR. RODGER:  So it's your evidence before this Board that Toronto Hydro has represented to those rating agencies that expectation was it would be enjoying a 9 percent ROE as a result of this process we're going through, now?


MR. SARDANA:  I don't believe so.  What we mentioned to the agencies was -- we drew the broad framework of what was happening in the regulatory world and noted to them that indications were -- because I think when we had those discussions the guideline hadn't come out, the handbook had not released yet.  But indications were pointing towards that level. 


MR. RODGER:  Thank you sir.  


MR. KAISER:  Thank you, Mr. Rodger.  


Mr. Millar?   


MR. MILLAR:  Thank you Mr. Chair.


FURTHER CROSS-EXAMINATION BY MR. MILLAR:


MR. MILLAR:  Good afternoon, gentleman.  I'm just going to start off by asking who employees each of you.  I guess we know Mr. Zebrowski, we heard on Tuesday and maybe he can confirm that for us know.  Mr. Zebrowski you are actually employed by THC; is that correct?


MR. ZEBROWSKI:  That is correct. 


MR. MILLAR:  Mr. Sardana, who's your employer?


MR. SARDANA:  Toronto Hydro Corporation as well. 


MR. MILLAR:  Mr. Couillard. 


MR. COUILLARD:  Toronto Hydro Corporation. 


MR. MILLAR:  Mr. Cochrane. 


MR. COCHRANE:  Toronto Hydro corporation. 


MR. MILLAR:  Thank you.


I know on panel 3 we are having your asset manager on that panel; is that correct?


MR. COUILLARD:  That is correct. 


MR. MILLAR:  I think I'll leave those questions for him.


I have some questions on the cost of capital cost, and Mr. Kaiser has very helpfully actually asked most of them for me.  I did hear something this morning that caught my ear.  If you could turn to page 2 of your compendium of documents.  Page 2, in the top right-hand corner, and the full evidentiary reference is at the tab 5, Schedule 5, point 1.


MR. RODGER:  this I Exhibit K3.11, Mr. Millar?   


MR. MILLAR:  Yes, I'm sorry.  Do you have that?


MR. SARDANA:  Yes, we have that. 


MR. MILLAR:  We see here that there are two debt instruments listed, but I thought I heard -- and one is for almost a billion dollars, the other is for $180 million. 


MR. SARDANA:  Right. 


MR. MILLAR:  I heard this morning someone mentioning $220 million dollar debt.  I'm wondering if someone could clear that up.


MR. SARDANA:  Sure.  The notes that you see, the second note you see, the $180 million formed part of a larger debt issuance that we did, and the total debt issuance was $225 million.  We then had to lend down to the distribution company the sum total of $180 million.  And the remainder, the balance, is kept at the corporate level for general corporate purposes. 


MR. MILLAR:  I see. But the 180 million, the second debt instrument, that's still accurate for THESL. 


MR. SARDANA:  That's right. 


MR. MILLAR:  Thank you for clearing that up.


I have couple of questions about your distribution expenses.  I suspect my friends amongst the intervenors will have more questions, but I'll have a first crack at some of these issues.  


You'll see on page 5 of our compendium, appendix 6-C.  Before you speak to that directly, you don't need to pull this up, but at tab 6 of the pre-filed evidence, paragraphs 37 through 39 I'll just read this out.  I don't think you need to turn to it.  Starting at paragraph 38:


"THESL's 2006 advertising expense as outlined in 


the marketing plan forecasts an increase advertising 


expenses as the momentum for conservation 


programs continues to build."


Can you confirm for me, or clarify for me, whether or not the entire increase in the 2006 advertising budget is due to CDM education programs or similar programs. 


MR. COCHRANE:  As is shown on this appendix, which was part of your compendium of documents, yes it does relate to conservation, the entire increase.  And in fact, as we responded in one of the interrogatories, the only amounts that are included in our requested revenue requirement are those equal to the sum of the 2004 expenses of approximately $268,000. 


MR. MILLAR:  I see.  So if -- and again I'm looking at 6-C.  Hearing what you just said, I do see some significant increases.  For example, if you look from 2004 to 2006 under public education, we're looking at a $240,000 increase; is that right?


MR. COCHRANE:  Yes.  


MR. MILLAR:  And is that related to CDM?


MR. COCHRANE:  It would either be related to CDM or Smart Meters, yes. 


MR. MILLAR:  Oddly enough, when I look at conservation programs, I actually see a decrease there.  Can you explain that?  It goes from 1.4 million to about 1.2 million. 


MR. COCHRANE:  Between 2005 and 2006?


MR. MILLAR:  That's correct. 


MR. COCHRANE:  I think that there was a lot of activity in 2005 regarding the launch of the number CDM       initiatives and sustaining, if you like, those initiatives causes a change in the expenditure level for 2006. 


MR. MILLAR:  I see.  Now, I would like to -- again I apologize.  This is not in the compendium.  Do you have the binder of the pre-filed evidence, the first binder?


MR. COCHRANE:  We do.  


MR. MILLAR:  There is a large tab C, I guess it is probably two-thirds of the way through.  It's after all of the numbered sections, tab C.  There are a number of sheets under Section C.  I'm looking at sheet 2-2.  It's about, I don't know, maybe 10 pages in or something like that. 


MR. SARDANA:  They have page numbers on the bottom right. 


MR. MILLAR:  I'm sorry, page 6 of 6.  2-2, page 6 of 6.  It is a document entitled "unadjusted accounting data."


MR. COCHRANE:  Yes, I have it. 


MR. MILLAR:  and there is actually a new blue sheet there.  So this has been updated actually since I looked at it.  But I see my question still holds. 


MR. COCHRANE:  Okay.


MR. MILLAR:  Does the Panel have that?   


MR. KAISER:  Yes. 


MR. MILLAR:  If you look down, you'll see a heading, "distribution expenses before PILS."


MR. COCHRANE:  Yes. 


MR. MILLAR:  And part of the way down that list we get to advertising expenses.  And I see straight across the board we have zeros there.  Obviously there's a disconnect, and maybe you could just clarify that for us. 


MR. COCHRANE:  We took a broad view of advertising expenses in the pre-filed evidence under tab 8.  So appendix 6-C was really a broad characterization of advertising.  This sheet results from a roll up of individual account information that the OEB had in its model.  And specific account for advertising really related to things which were nonrecoverable because they were branding in natural or other such things that didn't directly relate to the distribution of electricity.


We take the view, with respect, that the expenses that we did in fact list for 2004 and are including in our 2006 revenue requirement, the nature of public education and rate information do not constitute branding or other such similar nonrecoverable type expenses. 


MR. MILLAR:  So where we would find those expenses?  Are they -- 


MR. COCHRANE:  There are no such expenses. 


MR. MILLAR:  I see.  So these numbers that we see here on sheet 2.2, these are accurate?


MR. COCHRANE:  Correct.


MR. MILLAR:  Thank you.  If you turn to the next page in our compendium, page 6 -- and the full evidentiary reference in the pre‑filed evidence is tab 6, schedule 6‑4, page 1 of 1.  Again, I suspect you'll hear more about this from the other intervenors, but this is the employee compensation chart.  I just note that this is for THESL and THC.  


On the next page we have -- I think it's an interrogatory response that breaks it out simply for THESL employees.  Do you have that?


MR. COUILLARD:  Yes.


MR. MILLAR:  I'm going to be looking at 6‑4, and I started these questions with Mr. O'Brien and Mr. Haines on Tuesday, but they suggested that you gentlemen might better be able to deal with these issues.


And I guess what they relate to is the fairly significant degree of variance we see in the compensation pretty much across the board, whether it be the wage base, the incentives or the benefits.  And just by way of example, if we look at executives under average yearly base wage, do you see in 2002 it's at $160,000, goes all the way down to $128,000 in 2004, and then by 2006, the test year, we're up over $174,000.  


So there seems to be a fair amount of swing in those numbers, and I think you'll see that repeated in some of the other categories, as well.


Would you care to comment on why that is?


MR. COUILLARD:  Absolutely.  During this period of time, Toronto Hydro went to a series of restructuring, as I think we have mentioned before.  We have done a lot of initiatives to try to cut costs or streamline our operation.  The numbers, the average numbers, get skewed because it doesn't like -- the headcount basically did not get prorated during the year.  So, for example, if an employee was there at any given time during the year, this employees counts as a headcount, but if the employee worked one month out of twelve, obviously that creates some distortion.  If in this particular areas -- you know, there's not a good comparison.


What I've done from an executive perspective, for example, we went back and looked at what would be the average salary if we were to do this just on the prorated basis.  And, you know, these aren't a precise number.  We try to align ourselves.  This is a lot of people.  There was a lot of movement during that period.  Take, for example, executive salary for THESL and THC.  The number for 2003 will amount to about 158,000 and for 2004 about 162,000.  


Now, during this period in 2003, three executive of either THC or THESL have left the organization and were not replaced.  In 2004, once again, we had one new executive and three that left the organization that were not replaced.


That kind of ‑‑ that basically provides for the significant variance.  Right now, we believe our structure, from an executive perspective, is where we would like it to be, with 16 people at the executive level, and basically the number from now on should be fairly stable.


MR. MILLAR:  I just want to clarify what you said.  If I look at the very top chart, it says number of employees full‑time equivalents.  Maybe I don't understand what that means, but I thought that meant the number is prorated.


MR. COUILLARD:  It was not.  That was the issue.  We did not prorate these numbers properly.


MR. MILLAR:  So it's not actually full‑time equivalents?


MR. COUILLARD:  Exactly.


MR. MILLAR:  Is that true just of executives or of everybody?


MR. COUILLARD:  It's true for everybody.


MR. MILLAR:  I assume it matters most with executives, since we're looking at lower numbers, or is that wrong?


MR. COUILLARD:  Yeah.  I mean, there's obviously less.  The population is less; so one or two body in this area will make a significant difference.


MR. MILLAR:  I understand.  I thought you had given -- did you provide -- you provided new numbers for 2003, 2004?


MR. COUILLARD:  Yes.


MR. MILLAR:  Could I hear those again, please?


MR. COUILLARD:  Yes.  For 2003, if we do a prorating exercise -- as I mentioned, again, this is not like to the day.   It's based on memory recollection of a lot of our HR department.  The number would be about 158,000, and for 2004 about 162,000.


MR. MILLAR:  The numbers for 2005, 2006, do they stay the same?


MR. COUILLARD:  Yes.


MR. MILLAR:  Does that same reasoning also apply to incentives and yearly benefits?


MR. COUILLARD:  Yes, it does.  In this case, it actually create even bigger distortion.  Some of these executives, when they left, had retirement ‑‑ they took away their retirement money.  Like, this is not a severance package -- well, in some cases it was, but it's more taking away their retirement benefit.


MR. MILLAR:  Do you have new figures for either of those?


MR. COUILLARD:  We have not calculated these figures.  It was fairly more complex to go through these figures.


MR. MILLAR:  If I ask for an undertaking to do that, is that a difficult calculation to do?


MR. COUILLARD:  My understanding, it was very complex.  We had a lot of grief from our human resources department, because, once again, we went through the whole ERP system implementation at the time, like towards the end of 2002, and the HR data didn't really get loaded until 2003 and 2004.  So I can't really answer that, giving you a firm time frame.


MR. MILLAR:  My difficulty, of course, is without actually knowing what the numbers are, it's very difficult to do a year‑by‑year comparison, and absent updated figures, I guess we have to rely on the figures that we have before us.  What I'm inclined to do is actually turn it over to the utility if they feel there are better numbers for these ‑‑


MR. COUILLARD:  The number that I have, for example, showed that in 2003, $2.8 million paid for retirement allowance.


MR. MILLAR:  That's for executives?


MR. COUILLARD:  Yes -- no, sorry, that was for the entire company.


MR. MILLAR:  Total -- sorry, that's just for retirement?


MR. COUILLARD:  Yes.  On this amount, about 600,000 was related to executive.


MR. MILLAR:  I guess the difficulty we're faced with here is it seems the numbers that we have before us aren't an accurate reflection of what the compensation -- overall compensation levels were for the years prior to 2005.  And it's, therefore, difficult of course to get a sense of where the numbers are going.


Just to confirm, are the 2005 numbers accurate all the way through?


MR. COUILLARD:  Yes, they are.


MR. MILLAR:  Of course where we see -- the real jumps start in 2004, and I guess part of your explanation likely is that these numbers we see here aren't 100 percent accurate and they are, in all likelihood, higher than what we see here?


MR. COUILLARD:  Yes.  And maybe, like, the way we could look at this, Mr. Millar, is in 2004, considering we had a net -- like, three executives had left the organization, and most of them towards the beginning of the year, and in 2000 ‑‑ I have indicated to you how much we paid in retirement allowance for 2003.  I can also indicate that in 2004 we paid approximately 700,000 in retirement allowance for that same period.


MR. MILLAR:  Okay.


MR. COUILLARD:  Sorry to interrupt.  These two things are really what's driving the last line, which is compensation average yearly benefit, what you are referring to, the 85,000 in 2003 and the 70,000 in 2000 ‑‑ that's for executive, but the amount for 2004.  That's really what -- these retirement allowances are creating some distortion there.  


Now, for -- if I might add, from a THESL perspective, we did prepare an updated for all these categories.


MR. MILLAR:  So if we look at the next sheet, page 7 of our compendium.


MR. COUILLARD:  Could I just get a moment?


MR. MILLAR:  Sure.


MR. COUILLARD:  The next sheet, once again, is not normalized.  However, the one that was filed just for the THESL executive, the one that in 2002 executive were eight, for example -- are we on the same schedule?


MR. MILLAR:  I'm sorry, where are you looking?


MR. COUILLARD:  If you look at the first tab, executive for 2002 in THESL, the number is eight.


MR. MILLAR:  Yes.


MR. COUILLARD:  If we want to do some THESL comparison and do it on a full‑time and remove all these, like, either one time or do some proration of the executive, we did prepare for THESL only the information, and I know that this in fact took two weeks of our staff to prepare.


MR. MILLAR:  I see.


MR. COUILLARD:  For THESL during that period, the executive compensation for ‑‑ if I compare both years, in 2002, the revised number would be 161,000, in 2003 the revised number would be $160,000, in 2004 the normalized number would be $165,000, in 2005 and 2006 the numbers are staying the same.  


MR. MILLAR:  Again if we flip back to the previous chart, I think you've already said this but just let me confirm.  We would be able to use the 2005 and 2006 numbers to get a percentage annual increase, but going back to 2004, we can't do that with accuracy. 


MR. COUILLARD:  No, we can't. 


MR. MILLAR:  But on the THESL employee compensation, the next sheet, if I heard you correctly, you have run the numbers and we do have accurate figures for 2002 through 2004 now. 


MR. COUILLARD:  That is correct. 


MR. MILLAR:  And do you have similar calculations for the incentive and the benefits, or do we run into the same problem?


MR. COUILLARD:  We have the same calculation.  So we have these calculations done. 


MR. MILLAR:  Can you provide those to us?


MR. COUILLARD:  If you give me an undertaking, I'd be happy to.


MR. MILLAR:  Maybe I'll ask for an undertaking on that is, please, and that's undertaking J3.4.  


UNDERTAKING NO. J3.4:  TO PROVIDE UPDATED CALCULATIONS FOR AVERAGE YEARLY INCENTIVES AND AVERAGE YEARLY BENEFITS FOR 2002 THROUGH 2004 FOR THESL EMPLOYEE EXECUTIVES.


MR. RODGER:  Could you just clarify that undertaking, please, Mr. Millar. 


MR. MILLAR:  Yes, as I understood it, Mr. Couillard agreed to provide us with the updated figures for -- if we are looking at -- I'll give the pre-filed evidence reference rather than compendium reference.  I think this is IR response, tab 2, schedule 26, attachment 1, page 1 of 1.  And Mr. Couillard has already provided us with updated figures for annual yearly base wage for executives.  But if I understood, the undertaking is to provide similar numbers for average yearly incentives and average yearly benefits; is that right?


MR. COUILLARD:  Correct, and this is for THESL employee executive only, as an example, I will not include myself. 


MR. MILLAR:  I understand because you are employed by THC. 


MR. COUILLARD:  Correct.  


MR. MILLAR:  Mr. Chair, I'm not sure exactly -- obviously depending on the answer we get to that undertaking there may be questions let for this panel.  Do you have an idea of when you'd be able to provide the undertaking response?


MR. COUILLARD:  The break. 


MR. MILLAR:  Oh, it might be as early as today.  Then we may have to come back to that issue, Mr. Chair. 


MR. KAISER:  That's fine, Mr. Millar.  


MR. MILLAR:  I think I'll move on from that for now, at least until we receive -- well, looking at the numbers we do have.  Again on the THESL employee compensation chart, you've given us the executives' yearly base wage which, I understand, from 2002 to 2003 went from $161,000 to $160,000 then up to $165,000, and then the last two number stay the same, to $173,000 then to $178,000.  


We do see - I don't know if you'd characterize it as significant or not - but there is certainly a noticeable increase from 2004 to 2006 in executive yearly base wage.  Could you comment as to why we're seeing those increases?   


MR. COUILLARD:  Well, there are a couple of reasons.  As I mentioned, generally the average increase provided to executive annual basis is around 3 percent.  Now, we did reduce the number of executive that we had in the corporation, and to that fact obviously that meant some other executive had to take more responsibilities, and so the increase being a bit more than the six percent over two years, if I might say, would reflect the increased responsibilities.  Now, overall the cost of executive salaries for the corporation is lower. 


MR. MILLAR:  Okay.  You would agree with me, however, that obviously just looking at the base wage doesn't give you the total compensation package, and you would have to consider all these numbers to get an idea of that. 


MR. COUILLARD:  Yeah.  If you look, for example, at average yearly incentive, that is performance pay is included in there, and that would also potentially be reflected by the increase in base. 


MR. MILLAR:  Okay.  Thank you for that.  We may well have some more questions after we receive the undertaking response, but I'll move on for now.


I want to now deal with some affiliate issues, specifically with regard to the service level agreements.  Which of you gentleman can help me with that?   You again, Mr. Couillard?   


Again, in our compendium I obviously didn't copy all the SLAs, they are fairly voluminous and I didn't think that would be prudent use of paper.  But for everyone's assistance, the documents I will be looking at with regard to this series of questions are in the first binder of the pre-filed evidence, tab 68 and 69.  And then in the undertakings binder is where we'll find the SLAs themselves, -- pardon me that's the interrogatories and they were in response to a VECC interrogatory.  VECC No. 8, Exhibit E, tab 2, schedule 8, attachments 1 through 10.  And there were also, if I recall, three additional SLAs that were filed this morning?   


MR. COUILLARD:  My understanding is it was four. 


MR. MILLAR:  Were there four?  Just let me confirm with you off the top then that there are no other SLAs that you are aware of.  This should be the entire package.  


MR. COUILLARD:  This is the entire package. 


MR. MILLAR:  Okay, great.  I discussed some of this with Mr. O'Brien and Mr. Haines, but I'll go over it again with you just to make sure everyone has the same understanding.  It appears to me that the SLAs come in pairs, at least the ones that were filed as the undertaking response.  


So there's 10 SLAs and five pairs; is that right?   


MR. COCHRANE:  That is correct. 


MR. MILLAR:  Just turning open to the first one, attachment 1, page 1 of that SLA, it's dated January 1st, 2005. 


MR. COCHRANE:  Yes. 


MR. MILLAR:  I think all of the first ones are dated that date; is that right?


MR. COUILLARD:  They are all filed in the same order. 


MR. MILLAR:  Then if you look to number 2, which for the Panel's assistance and the other people in the room, there are blue sheets separating them.  So if you look at the second one in the first pair, it's dated December 1st, 2004, so a month earlier. 


MR. COCHRANE:  Yes. 


MR. MILLAR:  And this pattern repeats itself throughout the SLAs. 


MR. COCHRANE:  Yes. 


MR. MILLAR:  The second document is called the amending agreement. 


MR. COCHRANE:  Yes. 


MR. MILLAR:  So as I read it, and correct me if I'm wrong, that the first document applies to the year 2005. 


MR. COCHRANE:  Yes. 


MR. MILLAR:  And that's the calendar year of 2005?


MR. COCHRANE:  Yes. 


MR. MILLAR:  Then the second document, does this have did effect of amending the 2004 agreement.  Is that how this works?  Or maybe you can clarify that. 


MR. COCHRANE:  Every year we enter into service level agreements based projected costs, and then we review those costs at year-end and adjust for changes in actual costs versus originally projected costs. 


MR. MILLAR:  Okay.  And do those figures work their way into the 2005, into the next document?


MR. COCHRANE:  Well, the 2005 projections are actually set at the time of the budget, so we don't change the 2005 numbers at the same time as we change 2004.  In effect, we are doing a retroactive adjustment for 2004.  


MR. MILLAR:  I see.  I've got you.  So is that -- again skipping ahead on my script which is always dangerous for me.  But I heard Mr. Haines speak of a true up process on Tuesday.


MR. COCHRANE:  That is it.


MR. MILLAR:  Is that what we're --


MR. COCHRANE:  Exactly.


MR. MILLAR:  So that is the same thing.  This is the true up process?


MR. COCHRANE:  Yes, the amending agreement is the true-up process.


MR. MILLAR:  I've got you.  


I assume there will be similar R SLAs for 2006; is that right?  


MR. COCHRANE:  There will be.  


MR. MILLAR:  Now, I know previously it looks like you've had these wrapped up by January 1st of the year in question.  Is there a reason -- or are they completed yet for 2006?   


MR. COCHRANE:  They are not complete for 2006. 


MR. MILLAR:  When do you anticipate they will be completed?   


MR. COCHRANE:  We have not yet set a target date.  


Obviously, the schedule this year because of this rate process has been thrown into a little bit of change so -- but we always execute these in the earlier part of the year. 


MR. MILLAR:  Okay. 


MR. COUILLARD:  We've looked at the amounts that will be charged, obviously.  What we are waiting for now, in order to get the number properly, is to finalize our 2005 number.  Finalize 2005 audit and everything so that we can have the same effective rate for 2006. 


MR. MILLAR:  So for 2006, I assume some of the services that are contracted to be provided, I assume that's already begun.  We are two or three weeks into 2006 now. 


MR. COUILLARD:  That's correct. 


MR. MILLAR:  What prices are you using?


MR. COUILLARD:  Right now the same price will be used, and then we will do -- I mean, there will be a formal 2006 agreement, the same way that we see in the interrogatories.


MR. MILLAR:  But you've maintained the current prices --


MR. COUILLARD:  Correct.


MR. MILLAR:  -- until you have the new agreements.  I understand.  Thank you.  


The documents I wanted to focus most on are numbers 9 and 10, so that's -- they're listed as attachments 9 and 10 in the evidence.  And as I understand it, and as I think Mr. O'Brien confirmed for me, Mr. S, these are the SLAs that relate to services provided by THC to THESL; is that right?


MR. COUILLARD:  That is correct.


MR. MILLAR:  And are there any other SLAs that deal with services provided by THC to THESL?


MR. COCHRANE:  No, there are not.


MR. MILLAR:  I just had a little bit of confusion with one of these.  SLA 10 is actually a little bit different than all of the other SLAs, in that it starts out -- it says amending agreement at the very beginning, and then it runs for 13 pages, and then it starts again at page 1 and runs for 13 more pages, seemingly covering the same ground.  I think actually some of the numbers are different.  Can you explain why that is?


MR. COCHRANE:  It appears that for some reason the -- in this particular one, the original 2004 agreement with the original prices was also included in the evidence.


MR. MILLAR:  I see.  So it's the pre‑amendment figures?


MR. COCHRANE:  That's right.


MR. MILLAR:  Okay.  Maybe I just missed it.  Are they actually marked?


MR. COCHRANE:  There is no such marking.


MR. MILLAR:  I do note that the second series of 13 pages, it actually just says "service agreement" at the top instead of amending agreement, so that all makes sense now.


So I guess the first 13 pages, though, are the relevant ones; they are the amending agreements?


MR. COCHRANE:  Yes.


MR. MILLAR:  Those are the trued-up prices?


MR. COCHRANE:  That's right.


MR. MILLAR:  Thank you.  Now, if we take a more careful look at SLAs 9 and 10, I see that in SLA 9 -- and just to be clear, that's 2005?  SLA 9 is for the 2005 year?


MR. COCHRANE:  Yes.


MR. MILLAR:  SLA 10 is the trued-up 2004 values.  There are nine schedules under SLA 9, but when you look at SLA 10, there were 12 schedules in that year.  If it assists the parties, you may wish to look at Exhibit K3.12.  This is one I handed out earlier.  It actually lists the schedules, a row of all the schedules.  There's 12 schedules listed.


MR. COCHRANE:  Okay.


MR. MILLAR:  Do you see that, that there's three less schedules for 2005 than there were for 2004?


MR. COCHRANE:  Yes, we do.


MR. MILLAR:  So just to be entirely clear, it appears to me the schedules are -- these schedules set out services that are to be provided and give the price for that service?


MR. COCHRANE:  Yes, they do.


MR. MILLAR:  So am I to take it that in 2005 you are receiving three less types of services, I guess, from THC than you were the year before?


MR. COCHRANE:  In part.  To further clarify, basically the reason that there are three fewer services is, in the 2004 agreement, we had facilities and fleet services which were being provided by THC to THESL as schedules 9 and 10.  Those functions were transferred to the LDC.


MR. MILLAR:  Transferred to THESL?


MR. COCHRANE:  Yes, effective January 1st, 2005, so no longer appear as services.  And also there are two service areas in the 2004 agreement noted under schedules 1 and 6, human resources, and the schedule 6 is organizational development and performance.  Those two functions were merged for 2005 and appear under schedule 1 under the new business unit, organizational effectiveness.


MR. MILLAR:  So just let me make sure I have you clear.  I notice that the human resources schedule is removed from the 2005 agreement.  If I understand you correctly, that hasn't actually been removed.  It's just been merged with number 6?


MR. COCHRANE:  Correct, yes.  Now it is part of the organizational effectiveness bundle of services.


MR. MILLAR:  Okay.  And are all of the same services being provided?


MR. COCHRANE:  I haven't checked if the list of services is exactly the same or if there was a review of the functions.


MR. COUILLARD:  But, in essence, they should be.  In essence, we have two departments with two vice presidents, and as consolidation, we merged both of these departments together in 2005.


MR. MILLAR:  I see.  So the services should be almost the same, if not exactly the same?


MR. COCHRANE:  By and large.


MR. MILLAR:  Over on the break, if you could confirm ‑‑ I won't ask for an undertaking, but if that's wrong, please let me know.


And the other two services were facilities and fleets, and I heard you to say those were simply transferred to the LDC?


MR. COCHRANE:  Correct.


MR. MILLAR:  So the LDC, it's not that they're not paying for these services anymore.  They are doing it themselves?


MR. COCHRANE:  The function was transferred.  Basically, it's the same people.  It's simply where they resided.  They now reside with the LDC.


MR. COUILLARD:  If I might add, Mr. Millar - sorry for interrupting - the fleet and the facilities are now being charged from THESL to THC, and you can refer to one of the early attachments.  The service that THESL provides to THC, you'll find that facilities and fleets are included in these services.  So if you were to do the same type of comparison on the other agreement, you would see the same type of change.


MR. MILLAR:  Thank you.  Could I ask you to look again -- you have Exhibit K3.12?


MR. COCHRANE:  This is the one entitled "Board Staff Analysis of THESL/THC SLAs"?


MR. MILLAR:  That's right.


MR. COCHRANE:  We do.


MR. MILLAR:  And I just would like you to confirm for me, at least subject to check, all that we've done here is we have sort of broken down the different schedules and taken the costs on a year‑by‑year basis, and we've also ‑‑ the middle ‑‑ pardon me, not the middle, but the column on the far right, what we've done is we've added up what the costs would have been had we backed out those three services that were removed; though I understand we'll have to make a bit of a change to that, because, if I understand, HR has more been transferred than removed?


MR. COCHRANE:  That's correct.


MR. MILLAR:  But at least looking at the first two columns, do those numbers look right to you, subject to check?  We just pulled them out of your own pre‑filed evidence.


MR. COCHRANE:  I would like to have it subject to check, but it was just generally in line with what I expect.


MR. MILLAR:  Okay.  So you can confirm for me that for 2004, if you total everything up, we get to 80 million?


MR. COCHRANE:  Subject to check.


MR. MILLAR:  And I assume those -- those should be actuals, is that right, because you've already done the true-up?


MR. COCHRANE:  If these numbers were in fact transposed from the amending agreements, that would be true, yes.


MR. MILLAR:  Okay, so those should be the actuals.  For 2005, obviously they are not actuals, because you haven't finished the true-up, but the number we get is $61 million.  So there's approximately a $19 million drop from 2004 to 2005.  But maybe you can help me now, because obviously our column 3 is not entirely right.  What we had done is we had calculated what the cost would have been had we backed out those three services in question, and we got $47 million.  Am I right in saying there should be a change to that, because HR has actually been incorporated under organizational development?


MR. COCHRANE:  Correct.


MR. MILLAR:  So to correct for that, and just sort of a back-of-the envelope calculation, would we add the $3 million, approximately, from HR to this $47 million?


MR. COUILLARD:  Just a moment.  I'm just trying to understand the schedule.


MR. MILLAR:  Certainly.


MR. COCHRANE:  Again, you have to use the 2005 number for organizational effectiveness, and both in lines 1 and 6 of this schedule.  But, yes, if the HR number had not changed, then that would be true.


MR. MILLAR:  But the HR is currently incorporated into schedule 6?


MR. COCHRANE:  It is now part of the organizational development, organizational effectiveness chart in the SLA. 


MR. MILLAR   But under 2005 for schedule 6 we see the total is $2.86 million.  That's actually less than HR was in 2004, as a stand-alone item. 


MR. COCHRANE:  Right. 


MR. MILLAR:  Can you help me with that?  Shouldn't that number be higher if you put HR in there?


MR. COCHRANE:  We've also made some changes in the organization in terms of where people are situated.  So it's possible that there are movements between one function and another. 


MR. MILLAR:  But am I right in saying all of the human resources functions are still being conducted by THC. 


MR. COCHRANE:  Yes, with fewer staff than they had been in 2004. 


MR. MILLAR:  The bulk of it is under organizational development?


MR. COCHRANE:  On your schedule, yes. 


MR. MILLAR:  Is there anywhere else where we would expect to find it under these other schedules?   Where it would go into -- I can't see anywhere else where it would obviously fit.  Again I'm just having a quick look at this.  Maybe the answer is just you've cut your HR costs significantly. 


MR. COCHRANE:  Yes, I believe in 2004 actually we had some -- we had some costs associated also with some restructuring there.  So we probably had unusually high number in 2004, and it's actually come down for 2005. 


MR. MILLAR:  I want to look now at schedule 68.  


I think I asked you to open that before.  Again, the full reference is tab 6, schedule 6-8, page 1 of 2.  It's called, "distribution expenses paid to affiliates, revised."  It's a blue sheet, it's been revised. 


If we look under 2004, the column under 2004, and across the first row is THC.  If you look under 2004 for THC, we see, at least as I read it, THESL paid just over 80 million to THC; is that correct?


MR. COCHRANE:  That's correct. 


MR. MILLAR:  And if we look at the chart that we've provided, K3.12, the numbers match almost exactly.  Not quite.  Our number the $80,146,000 and on 6-8 it is $80,324,000, but assume it's the same number we're looking at.  Can you explain why it's slightly different?


MR. COCHRANE:  I cannot. 


MR. MILLAR:  However, if we look at 2005 under Exhibit K3.12, the numbers add up to just over $61 million, however, entered on 6-8 is a figure of $50 million.  So we're close to $11 million off here.  Can you explain that discrepancy?


MR. COCHRANE:  One of the things we did for the 2005 service level agreements was to -- in IT, in particular, where you see a $11 million roughly differential between 2004 and the first two columns, numbers from your exhibit.  Do you see that?   


MR. MILLAR:  Yes, I do. 


MR. COCHRANE:  So a large part of that increase stems from the fact that we now characterise the SLA to include the capital type services that are provided by THC.  So the purpose of schedule 6-8 is to present distribution expenses paid to affiliates.  However, if THESL also obtains some services that it capitalizes, those would not be included in schedule 6-8.  


MR. MILLAR:  Can you explain why this discrepancy 

didn't occur in 2004 then?  You just did the accounting change after that?   


MR. COCHRANE:  In fact, I view it as an improvement in the service level agreement process to capture all the costs regardless of what the accounting treatment is in the LDC. 


MR. MILLAR:  Okay.  And you're doing that on a going-forward basis, I assume?


MR. COCHRANE:  We will. 


MR. MILLAR:  so if we look at the -- I guess we don't have the 2006 SLAs yet.  You have an estimated value of $51 million.  How did you come at that figure?


MR. COCHRANE:  Yes, we did the same over all methodology as we described in appendix 6B with respect to how we came up with forward test year costs.  So basically, applying increases for payroll and benefits and amortization, and keeping all other distribution expenses flat. 


MR. MILLAR:  I see.  


If I can ask you to turn to table 6-9.  I guess I'm not clear exactly what this table is showing, so maybe you can help me.  Is this a breakdown of the costs from 6-8 or separate costs or costs through other affiliates?  Although, I see THC in the first row.  Can you explain what this chart is showing?   


MR. COCHRANE:  This chart shows -- schedule 6-9 shows a breakdown of the distribution expenses by function.  So whereas we had an aggregate number in the schedule 6-8, we have a functional breakdown in 6-9. 


MR. MILLAR:  So do these numbers add up to the same costs?   


MR. COCHRANE:  I believe three may be some slight differences.  The one difference I'm aware of is, to the extent the LDC may defer certain costs to a deferral account, it would, in fact, have incurred the expense in transacting with THC, it may chose ultimately to defer some of the expense, and then it would not be captured in 6-8. 


MR. MILLAR:  But we're talking about the same services here. 


MR. COCHRANE   We are. 


MR. MILLAR:  I just wanted to clear that up.  


Again, sorry to flip back to the SLAs themselves.  Let's take SLA 9, for example.  If we turn to page 6 of that document, we see the signatures of Mr. Couillard and Mr. Black, who is the President and CEO of THESL. 


MR. COCHRANE:  Correct. 


MR. MILLAR:  I can't recall.  Is Mr. Black also an employee of THC?


MR. COCHRANE:  No, he is not an employee of THC.


MR. MILLAR:  Is he an officer of THC?


MR. COUILLARD:  Yes, he is. 


MR. MILLAR:  I see.  So Mr. Couillard, it is you and Mr. Black who negotiated these contracts?   


MR. COUILLARD:  both of us signed the contract and both of us are involved in the determination of the fair number to included in this contract. 


MR. MILLAR:  So they are at least negotiated under your direction, if not every line item done by you personally. 


MR. COUILLARD:  It is done through our budgeting process. 


MR. MILLAR:  Okay.  I want to look at again, still with SLA 9, page 5, there's an item 12 called dispute resolution.  And I assume, Mr. Couillard, you are familiar with all the provisions of this contract since you've signed it.  It's a short provision so I'll read it out.  It says:


"The parties will use," it is entitled dispute resolution, 12.1.


"The parties will use their best efforts to resolve 


at an operational level any disputes which may arise 


concerning this agreement.  Any issues which remain 


unresolved for more than 15 days will be referred to 


the respective presidents of each of the parties.  


The parties agree to use their best efforts to resolve 


all disputes in a timely and professional manner."


You are familiar with that?


MR. COUILLARD:  Yes. 


MR. MILLAR:  As I read it, essentially it requires that the parties use their best efforts, essentially, to resolve a dispute, and it will be referred to their presidents who will also use their best efforts to resolve their dispute.  Is that accurate?   


MR. COUILLARD:  If there was a disagreement, yes. 


MR. MILLAR:  And the respective presidents are Mr. Black for THESL and Mr. O'Brien for THC; is that correct?


MR. COUILLARD:  That is correct. 


MR. MILLAR:  And Mr. Black is a vice president at THC? 


MR. COUILLARD:  At THC he is an officer. 


MR. MILLAR:  An officer.  Do you know what his exact title is at THC?


MR. COUILLARD:  I believe it's -- 


MR. MILLAR:  It is Vice President of something. 


MR. COUILLARD:  Executive Vice President.  I think in our update to the VECC -- or I think it was VECC interrogatories, we had filed. 


MR. MILLAR:  I should know this, I was asking questions about it yesterday.  We have him as President and Chief Executive Officer -- sorry. 


MR. COUILLARD:  Of THESL. 


MR. MILLAR:  He's also something with THC.  I apologize.   I should have had that reference in front of me.  


If Mr. O'Brien and Mr. Black meet -- first of all, have there been any disputes about these contracts?  


MR. COUILLARD:  Not that we had to escalate to that level.


MR. MILLAR:  Okay.   Let's imagine that a dispute did arise and it was referred to Messrs. O'Brien and Black.  What happens if they fail?  It seems to me that the contract is silent after that.  Are there any further dispute-resolution mechanisms?


MR. COUILLARD:  Well, obviously the agreement, as you mentioned, does not provide for a dispute-resolution process or things like that.  However, if we in the course of our business felt -- that Mr. Black, for example, felt hypothetically, if we had an issue, that we had a problem with compliance with the Affiliates Relationship Code, as an example, he has a recourse to go through our code of ethics officer and provide ‑‑ raise the matter there.  And the matter in that case would automatically be raised at the audit committee level of the corporation.


MR. MILLAR:  In terms of the contract itself, there's nothing like binding arbitration or anything like that?


MR. COUILLARD:  No, there isn't.


MR. MILLAR:  I presume you would have to go to the courts, or something, would be your next --


MR. COUILLARD:  Let's hope we don't have to sue each other.


MR. MILLAR:  Heaven forbid.


How does THESL determine what services it needs from THC?


MR. COUILLARD:  This is determined through our budgeting process.  We go through a very, very long and tedious, I would say, budget process, and these things are discussed at that level.  I don't know if you want me to elaborate.


MR. MILLAR:  You talked about this a little bit earlier.  Did you say the final call is sort of between you and Mr. Black?


MR. COUILLARD:  Yes.  Well, the final call is between, I would say, the budget -- like, we have a budget, like, senior exec team.


MR. MILLAR:  Is this THESL's budget or THC's budget?


MR. COUILLARD:  The entire corporation budget and all the affiliates' budget are done, and there's a committee that sits on the budget and will make final call or adjustment if we ‑‑ if I might say, to any budgeting issues.


MR. MILLAR:  So you look at your budget.  How does your budget tell you what services you need?


MR. COUILLARD:  It's a good question.  When we -- sorry, when we go through these process, and especially for the shared services, part of our budget process assumes that myself, Anthony Haines and Jim Black and Dave O'Brien are involved in the evaluation of all the business unit budgets.  So all the vice presidents in their own areas will come and present their own budget, including the services that they are going to provide. 


As an example, human resource will come, present their entire budget and also present the service that they are going to provide with this budget.  So during this process, any -- all the vice presidents -- well, the senior team, sorry, myself, Mr. Haines and Mr. Black, will ask several questions and make sure that, you know, the service that are provided are required.  And specifically in the case of THESL, that we always -- our main goal is to make the link to customers not only from a service perspective, but from a cost-effectiveness perspective.  


So there's a significant amount of questions, and let's say this is like the time where we make like decisions and tell the business unit -- for example, some business unit can come with a training program.  Let's say from a finance perspective I want to train everybody to become very financially savvy in the corporation.  So all our managers and supervisors should go through a two-week training to get them to understand finance. 


Well, I can tell you that I will get serious opposition to that, because that would not be an efficient way to do it.  So that's the kind of form of discussion that we would get into.


MR. MILLAR:  Okay.  Now, surely it's more than just deciding what services you need.  I assume it also takes into account the most efficient way to get those services.  Certainly THESL provides many of its own services?


MR. COUILLARD:  Correct.  So cost is also talked significantly during proceedings.


MR. MILLAR:  So you look at who can provide it cheaper, is that --


MR. COUILLARD:  Most of our approach usually is to look at prior experience.  As I mentioned before, we've done significant cost reduction over the years, and our goal is to continue in that way.  And any increase, for example, to prior year budget will go through a significant amount of scrutiny, plus also the things that are brought back from a prior year's budget also go through the same type of level of scrutiny.


So there is a -- on costs, and from a cost perspective you look at -- obviously headcount is the first thing, so people have to go through a significant process to get new headcount approved in the corporation.  


We also look at external costs.  We have some significant external cost providers, because in some areas we found that outsourcing is the preferred methodology, so we go through a lot of these discussion through these budgeting forums.


MR. MILLAR:  Do you go through that analysis for -- if we look at any one of the individual schedules -- I just turned to SLA 9, schedule 1.  You see there's a whole bunch of things listed, disability, case management.  There's probably 15 items here, and in each schedule we have a comparable list.  


Do you go through that analysis for each individual line item on these schedules?


MR. COUILLARD:  We'll do the analysis of what we believe is material.  So the list of services might include some items that are not really, like, costs or highly -- high cost or very expensive.  When we do our analysis, from a budget perspective, we looked at the services, but also looked at the detail of all the cost element for the different areas, so you can -- obviously, payroll cost is the first line that we looked at, but we go through the detail.  


If you look at advertising, you can see what are you going to do, and present your advertising plan, for example, for the corporation, and then decide if it's something we want.  The service that you see listed here, we don't go one by one to see what's the cost of this, what's the cost of that.  However, we do look at every material expenditure that is expected for that year.


MR. MILLAR:  Okay.  Again, I had it open on SLA 9 and schedule 1, which is organizational effectiveness.  Is that the one you have, as well?


MR. COUILLARD:  Yes.


MR. MILLAR:  We see at the top the THESL price is $2.86 million?


MR. COUILLARD:  Correct.


MR. MILLAR:  That's the amount THESL pays to THC?


MR. COUILLARD:  Correct.


MR. MILLAR:  Is that number further down broken down amongst these particular services you have listed underneath?


MR. COUILLARD:  No, it is not.


MR. MILLAR:  So how do you reach that number at the top?


MR. COCHRANE:  This is the sum of the departments that form the organizational effectiveness business unit under the vice president of organizational effectiveness.  And -- but there isn't a clear mapping, for example, of -- necessarily of departments to services.  So this is the totality of the service offerings that that collective of departments provides.


MR. MILLAR:  Okay.  In schedule 6-8, I don't know that you need to turn up to it again, but it says at the bottom that the services you paid for are paid for on a cost-base pricing basis; is that right?


MR. COCHRANE:  Yes.


MR. MILLAR:  I assume that means you pay THC's cost, essentially?


MR. COUILLARD:  Correct.


MR. MILLAR:  They tell you what their cost is and you pay it to them?


MR. COUILLARD:  Well ‑‑ yes.  I mean, it's costs that are allocated to them.  It's not only a question I'm telling you what the costs are and you pay, and I think there's also -- there's a discussion on what the costs will be in advance.  For example, to stay with organizational effectiveness, if they were to come at the end of the year and say, Well, sorry, we spent $10 million THESL this year, and here is the invoice for it.  Then we would have a problem, in that that will not be picked up by THESL.


MR. MILLAR:  Does THC receive any mark-up on this?  Is it their actual cost, or do they get a rate of return on these services?


MR. COUILLARD:  There is no rate of return.


MR. MILLAR:  Have either THESL or THC done any sort of reality check to see that ‑‑ I guess it would be THESL who would want to do this, to make sure that they are actually getting value for their money from THC?  Have you done any type of benchmarking study, or anything like that, to determine what the appropriate costs are?


MR. COUILLARD:  We have not gone through this exercise at this point.  To be honest with you, since amalgamation, we've been very busy trying to optimize our organization, cutting costs, to be fairly blunt.  We've gone through a very detailed analysis of what service are required, how do we get these services, what is the most optimal way internally to deliver these services.  


I think it is probably not unreasonable to think that in the future, you know, we might look at some potential study in this regard, but right now there haven't been -- we haven't had time to be --


MR. MILLAR:  So that hasn't been done yet?


MR. COUILLARD:  No.


MR. MILLAR:  Have you looked at outsourcing any of these services to third-party providers, to arm's-length corporations or businesses?


MR. COUILLARD:  Well, we do some outsourcing in some areas.  What we usually look at for outsourcing is, Well, could we provide the service internally - that's the first thing we look - and at what cost?  Is it our core competency, or it is not?  Is this an activity that has a high level of variability?  


When we assess that, then we might decide to outsource.  I think before we decide and make a decision, if we offer the service internally we want to make sure that we draw all the efficiencies possible internally before you start thinking of going outside.  In the areas we do some outsourcing, for example, overflow on call centre, we do some outsourcing there.  The reason being you can plan for a certain level.  You're employees are go to a certain level, you know, they can answer to that level, but should you staff up because sometimes there's a storm.  I don't think that's the answer.


We do outsourcing in our help desk for computers.  We do some outsourcing in our civil construction during capital, and my friend on panel 3 will be able to elaborate on that.  


So there are several areas where we do outsourcing.  But we believe that for things that are core competencies, trades like line trades and that kind of work, we are better served by using our own employees to the effect that we are always trying to improve our own efficiencies.


MR. MILLAR:  By your own employees, do you mean THESL employees?


MR. COUILLARD:  THESL employees.


MR. MILLAR:  So first you try and have THESL do it.  

If you think it's outside of your core competency, you would either look at third party provider, whether it be an affiliate or a non-affiliate. 


MR. COUILLARD:  Correct. 


MR. MILLAR:  And how do you decide -- I'm not sure if you go through all these services that THC provides.  I assume you haven't put all these to an RFP or something like that. 


MR. COUILLARD:  No, there are things that you can't really RFP.  How can you RFP a finance department, for example?  But there are things within the finance department that we will decide to outsource.  So this is -- these questions that you are asking are kind of reminding me of our budget process, because we are asking the same question to the Vice President when he comes in front of us saying:  Have you done this?  Have you done that?  Are you sure you squeezed the last drop? 


And when you look at our costs and you look at the level of our costs, you have -- I mean, we haven't done a full study.  There are things that we believe allow us to think we are providing very competitive price.  We believe our wages are competitive.  We have never done a full study, but we believe that -- you know, nothing is indicating right now that we are out of market from a compensation perspective.  


We also have external costs go through our procurement policy.  We have a very restrictive procurement policy, and this is administered by utility.  As an example, if somebody in IT, which is a shared service, wants to go and outsource or buy computers, THESL will actually take over the procurement on this thing and follow the procurement policy.


So we believe that through this process it really helped us manage our costs. 


MR. MILLAR:  Just to make sure I'm clear.  I guess you consider all these items on a case-by-case basis to decide if THC is the best service provider or if maybe you'll go to a non-affiliate to provide a particular service. 


MR. COUILLARD:  Yes. 


MR. MILLAR:  Do you have a policy regarding that, like a written policy, or is it just something you examine on a case-by-case basis?


MR. COUILLARD:  That will be examined on a case-by-case basis. 


MR. KAISER:  Mr. Millar is this a good time for our break?


MR. MILLAR:  Yes, I just finished my affiliate's questions, so this would be an appropriate time for a break.


MR. KAISER:  20 minutes.


--- Recess taken at 3:07 p.m.


--- Upon resuming at 3:25 p.m.


MR. KAISER:  Please be seated.


MR. MILLAR:  Mr. Chair, I see counsel for Toronto Hydro is missing.  I think it would be inappropriate if we began without him.  If you will excuse me for just a moment, I will...


--- Discussion off the record.


MR. MILLAR:  Thank you, Mr. Chair.  Over the break, Mr. Couillard was kind enough to provide the undertaking response; however, we're still having some copies made of it now.  When those return, maybe we can enter those and I may have some questions on that.


But, in the meantime, I'll move onto the next issue I have, which is a taxes/PILs issue.  I sent to my friends, Mr. Rodger and the intervenors, a series of documents last night, which I have now compiled into Exhibit K3.13.  Do you have that exhibit?


MR. COUILLARD:  Yes, we do.


MR. MILLAR:  And will this be you, again, Mr. Couillard?


MR. COUILLARD:  Yes.


MR. MILLAR:  Okay.  Mr. Couillard, are you aware of the Canadian federal government's February 22nd, 2005 budget proposal to reclassify CCA rates for transmission and distribution equipment structures, but not including buildings, used for the transmission or distribution of electrical energy?


MR. COUILLARD:  Yes.


MR. MILLAR:  And were you aware of the publishing of draft regulations on December 10th, 2005 in the Canada Gazette, which creates CCA rate class 47 proscribing a CCA rate - that is capital cost allowance rate - of 8 percent for transmission and distribution equipment and structures, excluding buildings, used for the transmission or distribution of electrical energy after February 23rd, 2005?


MR. COUILLARD:  Yes.


MR. MILLAR:  The first document in the package of Exhibit K3.13, that's the document we're talking about?


MR. COUILLARD:  Yes, it is.


MR. MILLAR:  Just for everyone's ease of reference, there are handwritten numbers at the bottom.  Class 47, itself, is found a page 11.  The bottom left‑hand side is in English.  It's only a short paragraph long.  So that's the provision we're discussing.  


Are you aware that Hydro One, which is another future test year applicant, acknowledged in their 2006 rate application that there was a proposed change to the CCA rates and they in fact incorporated these changes into their application?  Were you aware of that?


MR. COUILLARD:  No, I'm not.


MR. MILLAR:  Okay.  You'll see, if you turn over to page 13 and 14 of the exhibit, these are taken directly of the Hydro One -- their current rates application.  For example, on page 13 you'll see it is dated ‑‑ it's schedule 8, 2005, it says at the top, and the CCA classes are listed down the left‑hand side, and you see there's a class 1.1?


MR. COUILLARD:  Yes.


MR. MILLAR:  And if you turn the page over, you'll also see a CCA class 1.1, and they're called "new class".


And just to clarify - maybe you can take it subject to check - the reason it's called 1.1 here, I believe, is because they prepared these tables before it had actually been given a name in the draft regulation, so CCA class 1.1 is actually class 47?


MR. COUILLARD:  Subject to check.


MR. MILLAR:  Did THESL do a similar calculation with class 47?


MR. COUILLARD:  No, we have not.


MR. MILLAR:  Now, again, if you turn the page to -- there's a document starting at page 15, but sort of to get to the relevant part, if you turn to page 17, again, this is a Hydro One document.  It's Exhibit H, tab 1, schedule 3, page 3 of 3.  You'll see about half way down the page just above the number 4, it says "average rate impact."  Do you see that?


MR. COUILLARD:  Yes.


MR. MILLAR:  You'll see the number they give there is 0.8 percent?


MR. COUILLARD:  I can see the 0.8. 


MR. MILLAR:  Okay.  Would you agree with me that obviously the calculation THESL would do in this regard would not be exactly the same, but would you agree it would be similar to the Hydro One calculation?


MR. COUILLARD:  I haven't reviewed the Hydro One calculation.  It's difficult for me to --


MR. MILLAR:  Okay.  Well, just let me run the numbers by you, and I understand you'll really be commenting on my math more than anything, but I'll give you an opportunity to run the numbers yourself.


Can you confirm for me that THESL's current revenue requirement in this current application is $457 million?  Can you take that subject to check?


MR. COUILLARD:  Subject to check, yes.


MR. MILLAR:  Again, using the Hydro One numbers, which I accept aren't 100 percent accurate for THESL, but if we multiply that by the 0.8 percent, on $457 million we get about $3.6 million?


MR. COUILLARD:  The math is correct.


MR. MILLAR:  And, actually, could I get an undertaking from you to -- maybe just to lay the groundwork a little bit more, do you agree with me that this class 47, this new categorization, will have an impact on the taxes THESL has to pay?


MR. COUILLARD:  Well, here's -- maybe I'd like to elaborate on the position we are taking on this change.  


MR. MILLAR:  Okay.


MR. COUILLARD:  When we looked at the possibility of this new regulation being adopted by the government -- because my understanding is it has not received royal assessment as of now, and when we looked at preparing our rate application and we looked at the PILs model and we adapted the PILs model to prepare our 2006 -- and when I say "adapt", we haven't changed the model.  We're just doing some schedule -- replicating the schedule.  


We have looked at what the OEB's position was in this regard, and we had internal discussion as far as should we include class 47 and the potential impact.  Really, the impact is on some class of our addition.  The CCA will increase by 4 percent, and for the first year obviously it will be the half-year rule, so for the 2005 you'll have the half-year rule.


We have not calculated the number at the time, because it was very early on in the process.  Now, our position of not updating the model was based on two premises.  The first premise is this new class 47 was well known by the OEB at the time, and it was not included in their model, so our view is that the OEB, as well, didn't ‑‑ you know, didn't think that it was still appropriate, because they had not received full royal assessment on the regulation.  That was the first point.


The second point we have looked at is, in the past, there has been a deferral account used to account for a difference in rates for tax rate purposes and rate class.  The Board has never given a final ruling on the potential recoverability of this deferral account.  Currently, for Toronto Hydro, this deferral account is sitting at $10 million, and it's $10 million that Toronto Hydro should be receiving as compared to what they actually received in the rates.  


So our view in this particular ‑‑ for this issue is if there was going to be an adjustment in class 47, the difference will be accounted through this deferral account.


MR. MILLAR:  Okay.  But you would agree with me -- I take your point that it hasn't received royal assent yet, although I understand it will presumably in the near future, but let's assume it does receive royal assent.  


Would you agree with me that as the rate application is currently set up, Toronto -- your tax bill would go down?


MR. COUILLARD:  If it was reflected -- if the decision was not to treat that in the regulatory -- in the deferral asset account, yes, the tax will go down.


MR. MILLAR:  And with your current rates, you would be over-collecting?


MR. COUILLARD:  Once again, if you take the premise that it will not go into this deferral account against the $10 million that is owed to Toronto Hydro, then, yes.


MR. MILLAR:  Could I get an undertaking from you to do the calculation for 2006 what that amount would be, this class 47 amount, assuming it were to receive royal assent?  Is that a difficult calculation?


MR. COUILLARD:  We had that discussion last night.  The concern we have is:  What will be the interpretation of distribution asset without the building?  What constitutes the building and does not constitute the building?  And because it is a fairly new regulation, nobody has done any type of assessment yet, so you don't have the tax ruling, past tax ruling that has addressed this issue, so it would be difficult for us to really take -- you know, is it all distribution assets, is it -- when you split the billing, do you take the accounting methodology or do you just take what's taxable?  So it's difficult for us to do this calculation. 


MR. MILLAR:  I understand that, but if this does receive Royal Assent, you'll to have make your best stab at it anyways.


MR. COUILLARD:  Yes.


MR. MILLAR:  So could I ask, understanding there is no precedent for this exactly, since it's a new category, we don't won't have an exact precedent for what a building is and what isn't, could I ask you to make your best stab at doing that calculation? 


MR. COUILLARD:  We can try that.  


MR. MILLAR:  That's Undertaking J3.5, Mr. Chair. 


UNDERTAKING NO. J3.5:  TO PROVIDE A BEST ESTIMATE OF THE 2006 CLASS 47 DEFERREAL ACCOUNT AMOUNT. 


MR. KAISER:  Thank you. 


MR. MILLAR:  Would you agree with me that the amount that, I guess, the tax savings from class 47 will be cumulative over the years?   It has a start date of --


MR. COUILLARD:  February 22nd, 2005. 


MR. MILLAR:  So every year it will grow. 


MR. COUILLARD:  Depending on the investment that you make on your capital plant. 


MR. MILLAR:  But you would expect it to grow every year. 


MR. COUILLARD:  Well, the savings -- no, it would really depend on how much you invest in any given year.  If you invest more in distribution, then it will increase the saving.  If you invest less -- 


MR. MILLAR:  Let's assume that you invested the same amount every year.  The number would continue to grow, wouldn't it? 


MR. COUILLARD:  Well, what it does, you just recover your CCA faster.  Like the total amount of CCA that you will receive does not change.  So for example, if you buy an asset of a million dollars, instead of taking four percent of it every year you'll take eight.  So of course on the short period of time it will have that impact. 


MR. MILLAR:  Thank you. 


MR. COUILLARD:  But overall there's no difference. 


MR. MILLAR:  You spoke about a deferral account that would capture these types of costs or these types of taxes.  Were you referring to -- there's an account 1592 -- it's actually variance account.


MR. COUILLARD:  Sorry, it's a variance account.


MR. MILLAR:  So that's the account we're talking about?


MR. COUILLARD:  Yes. 


MR. MILLAR:  So your proposal would be rather than -- I suppose there would be two ways to do this, assuming it received Royal Assent.  You could either amend the application, or the second option would be to track this in a variance account. 


MR. COUILLARD:  Correct. 


MR. MILLAR:  And your preference would be to track it through that variance account.  


MR. COUILLARD:  We believe that because there has already been discussion on tax on of these issues in the past, and there has not been any final ruling on this, that it should be treated the same way.  Because this variance account, it can pass, in the past, some changes in the rates. 


MR. MILLAR:  Thank you.  Thank you for that.


I have a few questions on load forecast.  Who will be answering those?


MR. SARDANA:  I will, with the caveat of course it's always painful to talk about statistics, particularly so after lunch.


MR. MILLAR:  Well, it's more painful for me than you.  I'm sure I won't know what you are talking about for the most part.  We'll carry on anyways. 


MR. KAISER:  Even before lunch.  


MR. MILLAR:  I think if we look into -- I think we've reached the end of the usefulness of the compendium, and I don't know there's a lot to refer to but what chapter -- chapter 9 deals with load forecast.


MR. SARDANA:  That's correct.


MR. MILLAR:  So maybe we can we can have some of those documents ready.


First of all, can you confirm your current load forecast was conducted in-house, whether by THESL or THC employees. 


MR. SARDANA:  In house by THC employees, yes. 


MR. MILLAR:  THC?


MR. SARDANA:  THC, yes.


MR. MILLAR:  Did you have any outside professional assistance?  Any consultants or anything of that nature? 


MR. SARDANA:  Not outside the corporation.  As I mentioned earlier today, we take our price forecast for determining cost of power expenses from our THESE affiliate. 


MR. MILLAR:  From THESE. 


MR. SARDANA:  Yes. 


You know, I guess depending on what you mean by outside sources, some of our data comes from outside sources.  So for example, heating degree days and cooling degree days comes from Environment Canada, GDP comes from chartered banks and so on and so forth.  


MR. MILLAR:  Okay, but you didn't hire any consultants, for example, to assist you. 


MR. SARDANA:  No, we didn't. 


MR. MILLAR:  Can you tell me what the total load forecast is for 2006. 


MR. SARDANA:  So the total kilowatt hour forecast that we're proposing is 26.7 terawatt hours, or 26,701,359,045 kilowatt hours. 


MR. MILLAR:  Could I ask you to turn to -- I'm sorry, I said chapter 9, but there's actually some date in chapter C.  This is sheet 6-2. 


MR. SARDANA:  Got that.  


MR. MILLAR:  For the Panel's ease, it's probably 25 pages in from tab C.  If I look at the bottom I see the middle chart called "demand data - kilowatt hours." 


MR. SARDANA:  Correct. 


MR. MILLAR:  And at the bottom, under totals, 2006, I see a slightly different figure.  It looks like to me 25,782 gigawatt hours. 


MR. SARDANA:  Sure, yes. 


MR. MILLAR:  Have I said it wrong?


MR. SARDANA:  25.782 terawatt hours. 


MR. MILLAR:  Can you explain the difference there. 


MR. SARDANA:  Sure.  The load forecast that we start off with starts off at the wholesale level.  This is the forecast that we're going to purchase from the IESO, which is the 26.701 number I mentioned earlier.  At the wholesale level.  You then adjust that for losses to bring it down to the distribution level.  


So the first step would be to divide that 26.7 terawatt hours by 1.0045, which is the SSLF, first distribution loss -- first loss factor adjustment.  And then you take that number and divide through by 1.031, which is the distribution loss factor, to come up with that number.  So it's an adjustment down. 


MR. MILLAR:  So this is the amount of power that makes it to your front door?


MR. SARDANA:  Exactly.  And customers. 


MR. MILLAR:  Right.  If my calculations are correct, your load forecast for 2006 is an increase of approximately one percent over 2004. 


MR. SARDANA:  That sounds about right. 


MR. MILLAR:  Number, again, on the same table 6-2 it says the number 2004 was 25.508 terawatt hours. 


MR. SARDANA:  Right. 


MR. MILLAR:  Now I will go back to chapter 9, and actually appendix 9A.  It's called, "2006 kilowatt hour regression model results."


MR. SARDANA:  Yes.


MR. MILLAR:  As I see here your data goes back to 1998 but not earlier. 


MR. SARDANA:  That's correct. 


MR. MILLAR:  I assume -- does that relate to the amalgamation?


MR. SARDANA:  That's absolutely right.  There's a paucity of data before that period.  It would be erroneous, from a statistical point, to try and put that data together from the separate utilities. 


MR. MILLAR:  If you can just flip to 9E, which is a few page's head, it's called, "2006 system load factor forecast model results."  I see there we actually go back to the beginning of 1997.  Can you explain why you go back to 1997 there and we're only back to -- you go back an extra year on that table.  Is there a reason for that?   


MR. SARDANA:  I would have to check that. 


MR. MILLAR:  Can I get an undertaking for the explanation?  That's J3.6.


UNDERTAKING NO. J3.6:  TO PROVIDE AN EXPLANATION AS TO WHY THE 2006 SYSTEM LOAD FACTOR FORECAST MODEL RESULTS GO BACK TO THE YEAR 1997.  


MR. MILLAR:  In any event, back to 9A.  As we said, we go back to 1998 here.  Would it have been possible to -- I mean, I know you amalgamated at that time, but presumably you could have compiled the statistics separately from the -- were there 6 LDCs before?


MR. SARDANA:  6 LDCs, yes. 


MR. MILLAR:  Could you have done that?


MR. SARDANA:  With some difficulty, yes.  And again, with the caveat that there are -- effectively it's two different data sets, but, yes, we can do that.  In fact, that is one of the improvements that we mentioned in the pre-filed -- we don't mention that improvement specifically, but one the improvements that we would like to do is to have a larger data set not only on the weather side, but the energy side, as well.


MR. MILLAR:  Do the service areas of the six predecessor LDCs add up exactly to the service area of the current utility?


MR. SARDANA:  Yes.


MR. MILLAR:  There are no changes?


MR. SARDANA:  No.


MR. MILLAR:  So you would be looking at the same area?


MR. SARDANA:  Yes.


MR. MILLAR:  So that is something that you may be doing in the future, but you haven't done to date?


MR. SARDANA:  Yes.  It's trying to find the data.  In chatting with Mr. Mather just a few minutes ago, there's a tremendous amount of data that the old Ontario Hydro used to have, and that would be a great starting point if we could find this data.  So if we can find the data, sure, we would love to have more of a time series behind all of this stuff.


MR. MILLAR:  I understand.  You would agree with me that an eight-year history is a little bit short by industry standards for load forecasts?


MR. SARDANA:  Eight years annualized is short.  Eight years monthly does give a fairly decent data set.  Again, emphasis is on the fairly decent.  We would like more data.  It's not bad.


MR. MILLAR:  I'm not saying it's not useful data, but given your preference, I assume -- often I see 20 or 30 years is more common.


MR. SARDANA:  Sure.  Most models work off 20- and 30-year type data, yes.


MR. MILLAR:  Or even longer, I guess.


MR. SARDANA:  In some cases, sure, depending on what you are trying to forecast or estimate or regress on.


MR. MILLAR:  You would agree with me the more data the better; is that fair?


MR. SARDANA:  Usually, sure.


MR. MILLAR:  But you are satisfied that eight years is a long enough window of time to give you an accurate ‑‑


MR. SARDANA:  Eight years, again, on a monthly basis, yes, it gives us some pretty good data.


MR. MILLAR:  Did you use the same model to forecast 2005?


MR. SARDANA:  No.  We used similar techniques.  We have changed the model.  We got a better fit this year with these variables than we did last year with the variables that we had used then.  So it's the same regression technique.  It's the same model, but different variables, different parameters.


MR. MILLAR:  What are the different ‑‑ I'm new to all this, so you will have to break it down for me.  What variables are you talking about?


MR. SARDANA:  So the parameters that we used this time around were peak hours, Ontario or GDP, actual heating and cooling degree days.  I don't have what we used last year here, but we can get that for you, obviously, and can provide that.


MR. MILLAR:  Are they less variables or different variables?


MR. SARDANA:  I can't say whether they are less or more.  I think they were just different, and not all different.  Heating degree days and GDP and peak hours, I believe, were in there.  We might have used one or two others.


MR. MILLAR:  Maybe for the completeness of the record, I will take an undertaking on that, J3.7.  


UNDERTAKING NO. J3.7:  TO PROVIDE THE VARIABLES USED TO FORECAST 2005 BUDGET MODEL.

MR. MILLAR:  So in your opinion, are these new variables -- they are better variables to use?


MR. SARDANA:  From a statistical perspective, they give us a better model, a better fit of the data that we were trying to fit against, so, again, from a statistical perspective, yes, they were better, in that we got more reliable statistics, more --rather, better first and second order of tests that are given on this printout, as well, and, therefore, more comfortable as to what we were trying to predict and forecast, or better.


MR. MILLAR:  This year's model is better than last year's model?


MR. SARDANA:  Yes.


MR. MILLAR:  Why didn't you use these same variables last year?


MR. SARDANA:  Well, again, this gets to some of the statistical quirks that happen when you are trying to run these kind of things.  We used similar parameters, as I mentioned.  We got a pretty good model.  We tested, I believe, all of these, and, you know, with seven years' worth of data last year, it just turned out we didn't get as good a result from these parameters as we did this year.  


So in continuing to evolve this model, we adopted these variables.


MR. MILLAR:  Are these major changes?


MR. SARDANA:  No.


MR. MILLAR:  Is it largely the same model?


MR. SARDANA:  It is largely the same causal relationship, in that purchased kilowatt hours depends on the weather, essentially, the economy, and a measure of peak hours where load takes off.  So it's the same kind of thing as what we looked at last year.


MR. MILLAR:  Do you have your actual load for 2005?  Do you have that number here?


MR. SARDANA:  We do.  I don't have it here.  Again, December is still being finalized because, as you know, the IESO provides its data ten business days after.  So we are just getting those final numbers in now.


MR. MILLAR:  Do you know how you did compared to your 2005 forecast?


MR. SARDANA:  Yes.  Keep in mind that 2005 was an aberration from a weather perspective.  


MR. MILLAR:  Yes, I understand that.


MR. SARDANA:  So this model is obviously under, but I do have that.  Bear with me.  If not, I can get it for you first thing tomorrow morning, sort of thing.


So subject to final checks from the IESO, et cetera, 2005 seems to have come out at 27.4 terawatt hours as opposed to 26.7 terawatt hours.


MR. MILLAR:  I'm sorry, what is the 26.7?


MR. SARDANA:  26.7 is our current forecast for '06.  27.4 is what 2005 seems to have come out as.


MR. MILLAR:  What was your forecast for 2005?


MR. SARDANA:  I would have to get you that.  Actually, I have that.


MR. MILLAR:  Okay.


MR. SARDANA:  So the 2005 forecast was 26.4 terawatt hours.  So we tracked about 3.37 percent higher on an actual basis.  Now, I think you have to careful here.  If you weather adjust that data for 2005, you would come very close to what we said in our forecast, and, in fact, we've started doing work on weather adjusting the '05 numbers and the '04 numbers, and so and so forth, to give a better or clearer picture of how these models are performing.


MR. MILLAR:  And your forecast for 2006, it's actually lower than the actuals for 2005; is that right?


MR. SARDANA:  Yes, because we forecast based on a weather-normal picture.  2005 was completely off the weather charts, as we all know.  We've all gone through it.


MR. MILLAR:  So you think it will be cooler this year?


MR. SARDANA:  Well, I can tell you that January seems to be already tracking about 1.2 percent lower than normal, so --


MR. MILLAR:  Temperature is 1.2 percent lower?


MR. SARDANA:  Our load.  On a preliminary basis, it is already tracking 1.2 percent lower than what our forecast is, which is based on normal weather.


MR. MILLAR:  And that is related to the warmer temperatures we are experiencing?


MR. SARDANA:  Right.  And we're almost through January now.


MR. MILLAR:  How did you do for 2004?   First of all, did you use the same model in 2004 that you used in 2005?


MR. SARDANA:  No.  Again, this model is an evolutionary process.  At some point, we are going to reach a stable state where we're happy with something and we're going to stick with it.  But in 2004, again, we used similar techniques, but keep in mind we had six years of data, and you put in different parameters and you get different results, obviously.


So the 2004 forecast was 26.8 terawatt hours or call it 26.9 terawatt hours.  2004 actual came in at 26.4.  So it was, you know, under by 1.72 percent.  Again, if you adjust those numbers for weather, the differences are closer, because that's the careful ‑‑ that's what we have to be careful about here.


MR. MILLAR:  And just so I understand you correctly, the 2004 model was essentially the same ‑‑ it was the same model as 2005 with some slightly different variables, same basic model?


MR. SARDANA:  Correct, and obviously less data.


MR. MILLAR:  And a smaller data set?


MR. SARDANA:  Right.


MR. MILLAR:  But we're talking essentially the same model?


MR. SARDANA:  That's right.


MR. MILLAR:  Okay.  I'm sorry to keep flipping around here, but if we could turn back to 6‑2, tab C.


MR. SARDANA:  Yes.


MR. MILLAR:  That's the document we were looking at earlier.


MR. SARDANA:  Right.


MR. MILLAR:  This time, I'm looking at the chart called "Number of Customers".


MR. SARDANA:  Yes.


MR. MILLAR:  And a couple of things caught my eyes here, so I just thought I would get your input.  First of all, for the 2004 year, are those actuals now?


MR. SARDANA:  They would be actuals.  But, again, keep in mind that -- I presume you are referring to the first line?


MR. MILLAR:  Yes.


MR. SARDANA:  Regular.  


MR. MILLAR:  Yes.


MR. SARDANA:  So it's really the midpoint estimate in the year, so in other words --


MR. MILLAR:  For 2005, you mean?


MR. SARDANA:  Well, 2004, '05, '06, to do a proper comparison, in that if we take an under customer number, we're overestimating; take a January number we're underestimating.  So what we've is a midpoint number. 


MR. MILLAR:  So that would be the number for July 1, 2004.


MR. SARDANA:  Exactly, or roughly there. 


MR. MILLAR:  But those are actuals for 2004. 


MR. SARDANA:  Yes, it should be.


MR. MILLAR:  So, for 2005, what we have is the estimate of what, or actually, do we have --


MR. SARDANA:  Should be actual, and we can go back and --


MR. MILLAR:  Do you know if that's an actual or not?  I suspect it's not an actual, because you made the chart a while ago.  Maybe you could confirm that for me.


MR. SARDANA:  Sorry, I stand corrected.  My colleague is letting me know that the 2005 number was a July run of the 2005 number? 


MR. MILLAR:  Sorry, what does that mean?


MR. SARDANA:  It was an estimated number as at that time.


MR. MILLAR:  Okay, so that is not an actual?


MR. SARDANA:  Right.


MR. MILLAR:  And obviously, 2006 is your estimate. 


MR. SARDANA:  Correct.


MR. MILLAR:  Again, if I look under residential regular, I'm somewhat surprised to see that from July 2004 to July 2005, you are actually estimating a decrease in customers. 

       Can you explain that?


MR. SARDANA:  I can't explain that, but we can take a look at that, yeah.


MR. MILLAR:  Well, maybe you can help me. Where do these numbers come from?


MR. SARDANA:  The 2004 number should be an actual number.  The 2005 number is also a forecast number because if you remember, we ran -- we did this whole exercise soon after May 2005 and -- in 2005, and obviously that would be a forecast at that time. 


MR. MILLAR:  This forecast was done by THC as we discussed. 


MR. SARDANA:  That's right. That's the customer forecast we do.


MR. MILLAR:  So do you agree with me it seems strange there would actually be a decrease in residential customers? 


MR. SARDANA:  Well, you know, it's a dynamic economy, people come and people go, customers moving around.  The magnitude isn't that great.


MR. MILLAR:  It's almost the same actually. But I would think -- whenever I walk around town, I see construction cranes everywhere.  There are new condo towers on every corner.  I would be almost shocked to here there were actually less residential customers between 2004 and 2005.


MR. SARDANA:  I think, Mr. Millar, we should check that for you. 


MR. MILLAR:  Okay, maybe I will take an undertaking that you can -- I do not know exactly -- investigate if this number is accurate or if you can provide further details as to how you arrived at that.


MR. RODGER:  We'll see who left down, Mr. Millar.  


MR. MILLAR:  That's J3.8.


MR. SARDANA:  We'll check that. 


UNDERTAKING NO. J3.8:  TO VERIFY THE NUBER OF RESIDENTIAL CUSTOMERS ESTIMATED FOR 2005 and 2006.


MR. MILLAR:  Still looking at this chart, if you go to 2006, and I don't know if we want to add this to the undertaking or not,  I do notice the numbers bump up from 594 thousands to 597 thousands.  So there a slight increase there.  But it still strikes me that from 2004 to 2006, we're really only looking at less than three thousands customer additions.  And again, that seems a little bit small for me, so maybe it's part of that have undertaking. Maybe I just don’t -- 


MR. SARDANA:  We'll, I mean, we will provide you the answer within this undertaking, but I think it's important to keep in mind that, you know, and I think Mr. Haines spoke about this briefly when he was up two days ago.  What is a customer?  If there are all these condos going up, but is there one customer or are they individually metered apartments, or are they above metered apartments, et cetera.  So there might be a lot of condos going up, but there might be only one customers being added on.


MR. MILLAR:  I suspect there would be some that would be bulk metered and some individually.  I do understand that, but maybe you can include in that undertaking a look at the 2006 number, if there's change there, if there is anything you want like to add on that.  I don't want to broaden the undertaking unnecessarily, I don't propose to through the rest of these categories.  However, if you find, I do not know, for example, it's possible there is an error in the 2005, if you find that that error spreads through the rest of these numbers, please let us know that as well.


MR. SARDANA:  Right.


MR. MILLAR:  I just have one final area and it is going to be very short.  And this is on the mitigation issue.  Obviously, since we are looking at overall rate decrease, you haven't had to consider mitigation issues; right?  I don’t think you have, but I heard - I think it was this Panel saying it, it might have been on Tuesday, but I thought I heard someone say that most customers can experience a rate decrease in the 2006 rate year.  Are there any customer classes where there's going to be a rate increase?


MR. SARDANA:  No, there is not.


MR. MILLAR:  So everyone will get a decrease?


MR. ZEBROWSKI:  Maybe, just to clarify that.  All the distribution rates, both the customer charges and the variable distribution rate, are coming down.  So those customers will see a decrease.  There are some rate components, though, such as the rate rider and the proposed standby rates we've applied for that will be an increase.  So depending -- is there any individual customers out there that potentially could see an increase?  Depending on the kind of rates that would apply to them and what kind of mix they would have, there would be very, very few of them.  Generally speaking, almost all customers would see a decrease.


MR. MILLAR:  And you are not proposing any rate mitigation measures for any of these customers?


MR. ZEBROWSKI:  No, we are not.


MR. MILLAR:  In fact, you probably do not even know exactly who they might be?


MR. ZEBROWSKI:  Well, the standby rate customer, we would know.  The rate rider is such a small increase, I don’t think that would impact anybody to the degree that it would have an increase.  I think the net would be a decrease, even for these customers as well. 


MR. MILLAR:  Okay, thank you gentleman, those are my questions.  


MR. KAISER:  Mr. Warren?


MR. WARREN:  How long does the Board intend to sit today, sir.


MR. KAISER:  4:30.


FURTHER CROSS-EXAMINATION BY MR. WARREN:


MR. WARREN:  Panel, I would like to begin, if I can, by understanding your relationship with your shareholder in the City of Toronto.


First of all, some numbers.  Can you could turn up what is now marked as Exhibit K2.2, which is the 2004 annual report.


MR. COUILLARD:  Sorry, can you repeat?  I apologize, we were flipping pages. 


MR. WARREN:  Exhibit K2.2, which the annual of report of the Toronto Hydro Corporation.


MR. COCHRANE:  We are going to have to ask you to speak up.  We cannot here you with the fan behind us.


MR. WARREN:  That's part of the charm of my cross-examination.  You agree to every question I ask. 


Exhibit K2.2, your 2004 annual report.  Please turn to page 5, please.


As I read this document, out of a net income of $97.3 million, we are not out of that, but there was a full interest payment of $67 million made to the city of Toronto on a promissory note, and dividend payments totalling $49.2 million paid to the City, bringing Toronto Hydro Corporation payments to the City up to $116.2 million; is that right?


MR. COUILLARD:  Subject to check to the calculation, the number seems right.


MR. WARREN:  I'm reading the numbers out of your document, sir, so I assume the calculation is correct; is that fair?


MR. COUILLARD:  It is.


MR. WARREN:  Now, I would like to understand the role, if any, of your shareholder in your budget process.  And I handed out to you and to your counsel two documents -- copies for the Board members.


I have not enough copies for everybody but I undertake to get copies, and I wonder if we first might mark those as exhibits.  The first document is marked as a City of Toronto staff report dated April 29, 2005.


MR. MILLAR:  K3.15.  


EXHIBIT NO. K3.15:  CITY OF TORONTO STAFF REPORT DATED APRIL 29, 2005.

MR. WARREN:  The second document is a City of Toronto 2006 operating budget briefing dated January 4, 2006.


MR. MILLAR:  K3.16.  


EXHIBIT NO. K3.16:  CITY OF TORONTO 2006 OPERATING BUDGET BRIEFING DATED JANUARY 4, 2006.

MR. WARREN:  And panel members, Members of the Board, for your information, these documents are both pulled from the City of Toronto web site, so they're publicly-available documents.


Now, I would like to turn first to K3.15, which is the staff report.  And this staff report talks about -- broadly speaking, about the budget process and, among other things, it talks about a number of the constraints that the City of Toronto is facing.  But the one item I would like to take a look at, please, appears on page 2, and this -- actually, it begins on page 1, recommendations:

"It is recommended that:  1.  The proposed 2006 budget process as described in Appendix 1, be approved for immediate implementation..."


And then 2, this is at the top of page 2:

"The following budget directions and targets for 2006-2010, capital budget and plan be approved as guidelines for preparation of the 2006 budget."


And then if I look at the small Roman numeral III, item -- the third one down, it says:

"Given the significant 2006 operating budget estimated shortfall, Toronto Hydro revenues, dividends and interest earnings be used as a revenue source in the 2006 operating budget."


Did you read that?


MR. COUILLARD:  Yes.


MR. WARREN:  Now, to what extent, gentlemen, would you have been aware of what appears from the wording of this document to have been a change in the policy, the budgeting policy of the City of Toronto, to make the dividends and interest earnings a revenue source in the operating budget of the city?


MR. COUILLARD:  We're not privy to these discussions.


MR. WARREN:  Now, there is -- and the chair of the sitting panel made reference to it earlier.  There are references to a change in dividend policy that was made.  Do you remember him asking you questions just after the lunch break about the change in dividend policy?


MR. COUILLARD:  Yes, Mr. Warren.


MR. WARREN:  Would that change in dividend policy have been one that was made by -- whom?  Was it made by Toronto Hydro Corporation, by THESL, or was it dictated to you by your shareholder?


MR. COUILLARD:  The process of changing the dividend policy was initiated by the City of Toronto.  There was some discussion with Toronto Hydro Corporation executives in this regard, and the city had ‑‑ the city made the final decisions through amending the shareholder directions.


MR. WARREN:  When you say their shareholder directions, what do you mean by shareholder directions?  Is that a written document?


MR. COUILLARD:  Yes.


MR. WARREN:  Is that written document anywhere in the public record, in the record of this application?


MR. COUILLARD:  No, it is not.


MR. WARREN:  And can it be produced?


MR. COUILLARD:  I would have to have discussion with city counsel on that.


MR. WARREN:  I'm sorry, with Mr. Rodger or with ‑‑


MR. COUILLARD:  Well, probably also outside counsel, like city.  I would have to talk to ‑‑ we would have to enter contact with the City of Toronto counsel.


MR. WARREN:  Is there an issue of confidentiality about that document?


MR. COUILLARD:  As I said, I don't know, so I would need to clear that before I can answer the question.


MR. WARREN:  Can I get an undertaking, Mr. Chairman, to have the witness determine whether are issues of confidentiality and, if so, if that matter can be resolved perhaps at the beginning at the beginning of the session tomorrow?


MR. KAISER:  Mr. Rodger, can you see if that document can be produced?


MR. RODGER:  We can do our best to try.


MR. MILLAR:  J3.9.  


UNDERTAKING NO. J3.9:  TO DETERMINE IF SHAREHOLDER DIRECTIONS CAN BE PRODUCED, AND, IF SO, PRODUCE THEM.

MR. MILLAR:  Mr. Warren, I assume if there are no confidentiality problems as part that undertaking, would you prefer to have the document produced?


MR. WARREN:  I would prefer to have the document produced, if that's possible.


Subject to obviously, panel, to the confidentiality constraints, you may not be able to answer this question, but that direction, is there a direction ‑‑ is there a statement contained within that document with respect to the amount of revenue which the city expects Toronto Hydro Corporation to produce for it every year?


MR. COUILLARD:  No, there is not.


MR. WARREN:  I'll reserve any questions I might have on that document until we see what comes up tomorrow, but I would like, then, to turn to what is now marked at K3.16, which is the City of Toronto budget briefing document.  And if I could turn to page 25 of that document, please?  


Now, the heading is "2005 Unsustainable Funding Sources", and it has, under the city Toronto Hydro one-time funding.  It has interest income, Hydro note for operating, 67.  And that's the interest which is paid on the note; is that right?


MR. COUILLARD:  Yes.


MR. WARREN:  Hydro dividends for operating, $38 million.  Now, am I right in assuming that that is a forecast of the dividends which Toronto Hydro will pay to the city in 2006?


MR. COUILLARD:  That's the -- probably the City of Toronto forecast, not our forecast.  It is not a number -- like, we don't get involved in producing this document for the City of Toronto, and they don't make requests to us specifically for the preparation of this document.


MR. WARREN:  Well, you'll excuse me if I'm curious as to why the City of Toronto would include in budget briefing a number which it makes up out of whole cloth.  It's not, surely, an invented number.  It must come from somewhere.


MR. COUILLARD:  The City of Toronto receives our business plan on an annual basis, so it would be ‑‑ I can be speculating here, but the City of Toronto could take our business plan and apply the dividend policy and come up with the numbers, or apply a different factor from that business plan to come with a number.


MR. WARREN:  Now, you have to help me, panel.  When you talk about a business plan, is that a discrete document which is in the record in this application somewhere?


MR. COUILLARD:  No, it is not.


MR. WARREN:  Can you describe for me what the business plan is and what its genesis is and sort of the chronology of when it is produced?


MR. COUILLARD:  The -- upon approval of the Board for our five years' business plan, the plan is then forwarded to the City of Toronto, and that's the chronology.  So we go through our own budget process.  We go in front our board, and then we forward our business plan to the City of Toronto.  The City of Toronto is considered an insider, from an OSC perspective, and that's why they are allowed to receive this information.


MR. WARREN:  The business plan is produced as part of your budget process in the, what, the third quarter of 2005?


MR. COUILLARD:  Well, business processes go year round, almost.  So the approval of the board of the business process usually occurs at the end of November or early December.


MR. WARREN:  And it is your assumption that this business plan would be the source of these estimates that are -- or the estimate of $38 million?


MR. COUILLARD:  I can't speculate for the city.


MR. WARREN:  Now, is the business plan a document that can be produced in this proceeding?


MR. COUILLARD:  Sorry?


MR. WARREN:  Is the business plan a document that can be produced in this proceeding?  And there are two components of it.  One is can it be produced; that is, is it subject to some confidentiality constraint under securities requirements; and, number two, will it be produced if I ask for it?


MR. COUILLARD:  I think I will to have discuss with counsel on that, in looking at the OSC rules on revealing such information, because it is considered forward information.


MR. WARREN:  Mr. Rodger will be up burning the midnight oil looking at securities requirements tonight, anyways.  I wonder if I can get an undertaking for him to include this document in his research tonight?


MR. KAISER:  Could you just restate the question?


MR. WARREN:  The question, Mr. Chairman, is:  There is a business plan which the witness has said is produced and approved by the board of directors, and I'm asking if it can be produced as an exhibit and it is subject to -- perhaps, to constraints under securities disclosure requirements.  So my request is if Mr. Rodger can undertake to advise us whether or not those constraints preclude him from producing it, and, if not, will he produce it?


MR. MILLAR:  J3.10.


UNDERTAKING NO. J3.10:  DECIPHER WHETHER BUSINESS PLAN CAN BE PRODUCED, AND IF SO, TO PRODUCE.

MR. KAISER:  Did I understand your answer to Mr. Warren that this dividend that City of Toronto is forecasting -- there's two of them I guess.   Special dividend and a Hydro dividend that they didn't discuss with you whether that dividend was in the ballpark?


MR. COUILLARD:  They took -- that number will mainly relate to prior -- to the 2005 business plan, not the 2006.  And the reason for that is our dividend policy assumes that we pay a minimum of 25 million, and there's a true up that happened in the following year.  And from a City perspective, the budget of the City is a calendar year budget, so the cash they receive during 2006 would be 25 million dollars advance on a potential dividend, subject to discretion of our board, obviously, because all dividends are subject to approval of our board of directors, plus the true up for 2005.  So the City of Toronto receives quarterly reports on a consolidated basis on the corporation and they receive the 2005 business plan at the end of 2004.  So this number is likely coming from the true up from the 2005 plan plus the 25 million dollar.


MR. KAISER:  Do you pay these dividends quarterly?


MR. COUILLARD:  Yes.


MR. KAISER:  So when the City of Toronto looks at the income it might receive from you in 2006, some of that might be 2005 dividends.


MR. COUILLARD:  Definitely.  So actually, if you look at the $38 million that is quoted in this document, 25 million is obviously -- would come from our normal dividend policy payment, which relates to 2006, and then the true up of the 2005 dividend. 


MR. KAISER:  What's the special dividend?


MR. COUILLARD:  That is not relevant to Toronto Hydro, not to my knowledge.  I can't speak to what this is, but there is nothing in this thing, or there has neither been a discussion with the City of Toronto for special dividend.


MR. KAISER:  Well, this is all under Toronto Hydro one-time funding.


MR. COUILLARD:  And there funding -- 


MR. KAISER:  You think this special dividend has nothing to do with Toronto Hydro? 


MR. COUILLARD:  Actually, Mr. Chair, I would like to correct myself.  I just looked at the top heading actually.  These are not amounts that will be paid to the City of Toronto in 2006; these are amounts that were paid to the City in 2005.  If I read through the evidence, the title of this page, and once again I can only speculate, because there is a City document, but it says 2005 unsustainable funding source causing pressure in 2006.  So I would expect that the number under Toronto Hydro are amounts that were paid to the City of Toronto in 2005 that the City does not expect to receive in 2006.


MR. KAISER:  So did you pay them a special dividend in 2005?


MR. COUILLARD:  Actually, we did. 


MR. KAISER:  Why was that?


MR. COUILLARD:  The results on our energy services unregulated business.  As I mentioned before, we had this wholesale contract that has provided us with a significant amount of cash, and that's the reason why the success on our retail energy business, we paid a special dividend.


MR. KAISER:  Thank you.


MR. WARREN:  I just want to sort out, if I can, issues of chronology.  It's your evidence, I take it now, that the numbers that appear on page 25 of these documents reflect actual payments to the City of Toronto in 2005; is that right?


MR. COUILLARD:  No, it is not my evidence.  What I can attest to, is that we did pay in 2005 $67 million in interest income.  Subject a check, we did pay $38 million in regular dividend.  We did pay $30 million in a one-time dividend, and we did pay $60 million for the purchase the street lighting access from one of our unregulated business.  We have not paid, or I do not understand where this reserve draw of $87 million is coming from.  I can assure you that there is not a $87 million cheque that went from Toronto Hydro to the City of Toronto for this amount.  So I can't speak to that. 


MR. WARREN:  Let me tell you what my difficulty is, panel.  It is that of the four items that's are on this page, you have confirmed that four of those items were paid; correct?


MR. COUILLARD:  From Toronto Hydro Corporation, yes that is correct. 


MR. WARREN:  Now, you don't know what the fifth item is, 87, but it does appear in a budget document at the City of Toronto, which is open do the public to review, and it appears under the heading Toronto Hydro one-time funding.  Now, if for no other reason that you want to make sure somebody is properly representing what it is Toronto Hydro is paying, may I suggest to you that you might want to run down what this $87 million in reserve draw refers to.


MR. RODGER:  Just to be fair, Mr. Warren, first of all, this isn't Toronto Hydro's document; this is a City of Toronto document that has been put before them about five minutes ago.  They said they have no knowledge of it.  The points in question, it says City/Toronto Hydro one-time funding.  It's not clear to me whether this list includes both the City from other sources and Toronto Hydro.  So I think the panel is doing its best to try and answer your questions, but in fairness, it isn't their document and they have just seen it.


MR. WARREN:  I' afraid my friend is suffering from excessive sensitivity.  I'm simply asking if the witness can determine for me whether or not the $87 million was money that was paid from Toronto Hydro to the City of Toronto.


MR. COUILLARD:  And I just mentioned a couple minutes ago, Toronto Hydro has never paid $87 million reserve draws.  This has nothing to do with Toronto Hydro. I will assume knowing a bit of City accounting, that they do have some items called reserves, that it comes from their own internal reserve as Mr. Rodger just pointed out, the heading of this says City/Toronto Hydro.  There's no such thing as reserve.


MR. KAISER:  You probably know somebody at the City, maybe you can just find out what this, and just clear it up.


MR. WARREN:  Now, from the document, the first document that I referred you to, the second document Exhibit K3.15, it would appear that at least for 2006 Toronto Hydro revenues, dividends and interest earnings are going to be used as a revenue source in the 2006 operating budget.


Can you tell me, panel, if the City of Toronto has asked you for a forecast of the likely dividends for 2006 to be included in their budget?


MR. COUILLARD:  No, they have not.


MR. WARREN:  Would you, in the ordinary course, sir, for example, as part of your 2006 business plan, forecast what the likely level of dividends payable to the City of Toronto would be?


MR. COUILLARD:  We would have -- we've provided the City of Toronto with our 2006 business plan, and if they follow the dividend policy, as I mentioned earlier, they would be able to take our net income from 2006 and do the calculation of how much they are expecting.  Once again, it's all under the discretion of our board of directors.


MR. KAISER:  Are all the members of the board appointed by the City?


MR. COUILLARD:  Yes, they are.  There are 11 members on our board, eight independent and three city counsellors.


MR. WARREN:  I apologize, Mr. Couillard.  I didn't understand your last response to me when you said it was all under the discretion of your board.  What is all under the discretion of your board?


MR. COUILLARD:  The board always -- there is a dividend policy.  The board always has the discretion of not declaring the dividend if they feel that by doing so they will endanger the viability of the company, they will endanger the credit rating.  They have fiduciary responsibilities and they could not come and sweep -- for example, the City could not come and ask us for all our cash, our substantive dividend policy, without the board having to make some assumption in looking at whether this a prudent thing to do.


MR. WARREN:  Am I right in my understanding that there is a discretion in the board to say, We can't pay you a minimum 25 million dollar dividend.  That discretion is built into the policy; is that right? 


MR. COUILLARD:  Yes, it is.


MR. WARREN:  Is there discretion in the policy to pay more than the upper limit?


MR. COUILLARD:  There is discretion in the policy.  If the board wishes to do more, they could.


MR. WARREN:  Is that a feature of the revised policy, this discretion to pay more?


MR. COUILLARD:  Our understanding is it's always been in the policy.  In the past, when it was 40 percent net income of the utility, the Board always had the luxury of paying either more or less.


MR. WARREN:  Now, do you know, and if you don't know, that's fine, but do you know, sir, the tone I get from the City documents, and I suppose this isn't a surprise to anybody who reads the local newspapers on a regular basis, that the City of Toronto faces considerable cash revenue constraints and is struggling with its budget.  Do you know to what extent, if at all, the City of Toronto is pressuring Toronto Hydro to produce more revenue?


MR. COUILLARD:  No, there is no pressure for us to produce more revenue.


MR. WARREN:  Do you know if there is pressure on your board of directors to produce --


MR. COUILLARD:  Not to my knowledge.


MR. WARREN:  My final question on this particular narrow topic, and I'm not sure that it's been covered off:  Is the revised dividend policy, has it been produced in the evidence or has it been the subject of an undertaking, Mr. Millar?  I don't believe it has.


MR. COUILLARD:  It is actually included in our financial statements.  The notes to our financial statements, including prior prospectus, are discussing the dividend policy, the corporate financial statements.  It is certainly in the annual report.


MR. WARREN:  There's a reference to it in the annual report.  My question is:  Is that a complete statement of what the dividend policy is?


MR. COUILLARD:  The dividend policy is part of a shareholder direction, as I mentioned earlier.  The description of the dividend policy that is included in our financial disclosure reflects what is included in the shareholder direction in relation to the payment of dividend.


MR. WARREN:  Mr. Chairman, I'm about to move onto another topic.


MR. KAISER:  We'll break for the day, in that event.  Do we have any procedural matters, Mr. Millar, before we adjourn?


MR. MILLAR:  We'll to have deal with the scheduling.  Obviously, we're going into next week now.  However, I know Mr. Canal has an appointment he has to make.  Has that been delayed?  Okay.  Well, I guess we should at least give some thought to the days we are going to sit presumably next week.  


I've had some discussion with my friends and Mr. Rodger.  And, as you know, Mr. Chair, because you are on the panel, Ottawa Hydro is sitting next week to hear a settlement conference and actually to argue one issue, the line losses issue.  I think it's everyone's expectation that that will be finished by Tuesday, and I know you have commitments on Wednesday, but that would leave Thursday and Friday of next week that appear to be open, and we could resume this hearing on those dates, if that's acceptable to everyone and to the Panel.


MR. KAISER:  Do you think we can finish Ottawa on Monday and sit on this case on Tuesday?


MR. MILLAR:  Well, I had considered that.  It's certainly possible.  However, I wouldn't want to double book that, because you just never know.  It might take more than a day.  I can't imagine it will take more than two days, but I don't know how long the line losses issue will go.  There will obviously be questions from the Panel and from Board Staff, and we've been a bit tied up here, so we're not sure exactly how long our examination will be.


MR. KAISER:  Mr. Rodger, what's your preference?  We'll canvas other counsel.  I suppose it looks to me like we might know Monday whether we'll be able to sit on this case on Tuesday.  Assuming Tuesday became available and we didn't know that until Monday at noon, do you want to proceed on Tuesday, or do you want to wait until Thursday?


MR. RODGER:  I think we would prefer to proceed on Tuesday, if that's possible.  And it sounds like there would at least be a day.  My only caveat is that I think it will probably take until that time to do these normalized 2005 numbers on the return question.  But I think if we could start on Tuesday, that would be our preference, sir.


MR. KAISER:  Mr. Warren, can you be here Tuesday?


MR. WARREN:  I will have a conflicting obligation in the afternoon, the Hydro Ottawa One Networks, which resumes Tuesday afternoon ‑‑ sorry, is sitting Monday and resumes Tuesday afternoon, and then both Thursday and Friday I'm on Hydro One.  So I have to exercise triage one way or another.  I can't be the tail that wags the dog on this one.


MR. KAISER:  Mr. Shepherd?


MR. SHEPHERD:  Mr. Chairman, my concern is that my friend has said that the additional information that we need to ask some additional questions of this panel will be available Wednesday, and it appears clear that this panel will not be finished tomorrow.  And that being the case, they would be back the next sitting day, anyway.  So it would be convenient to start on Thursday when we would have the additional evidence and they would still be here. 


My other comment would be we, of course, have a witness, as well, that is bringing up the tail end here, and we've already rescheduled him once and I'm about to go call him and tell him that Tuesday is out because we won't get to you on Tuesday.  And I would certainly be happier if I could tell him Friday and he knew for sure that that was his day.


MR. KAISER:  My concern is we may not get to him until Friday if we don't sit Tuesday, because I don't think there's any guarantee, the way things are going, that we'll finish with the company's witnesses in two days.


MR. RODGER:  And to speak to Mr. Shepherd's concern, if the 2005 information isn't available until later, we're always happy to re-call this panel later in the week.


MR. KAISER:  I'm assuming that both panels will be available more or less until we finish.


MR. RODGER:  That's correct.


MR. SHEPHERD:  It's also true, Mr. Chairman, that the third panel doesn't have a whole lot of issues allocated to it.


MR. KAISER:  Let me ask you a question.  I haven't canvassed other counsel, but in order to accommodate your witness, is there any advantage in taking him out of order and hearing him Tuesday, or do you want to wait until the end?


MR. SHEPHERD:  No, we would be happy to do that.  He currently thinks that he's up Tuesday morning.


MR. KAISER:  What about that?  Does that help at all, Mr. Rodger?


MR. RODGER:  Yes.  I don't think I'm going to have a great deal of time in cross‑examination, so we could certainly proceed after Mr. Shepherd's witness; resume panel 2, then.


MR. SHEPHERD:  Thank you, Mr. Chairman.


MR. KAISER:  What about that, Mr. Millar?


MR. MILLAR:  I don't have a problem with that.


MR. KAISER:  It seems to me that will move things along, accommodate Mr. Shepherd's witness, taking him out of order.  I guess the question would be:  Would you have questions, Mr. Warren, for Mr. Sheppard's witness?


MR. WARREN:  No.


MR. KAISER:  What about if we at least do this, Mr. Millar:  Accommodate Mr. Shepherd and fill some gaps that we might ‑‑ I'm pretty sure we'll be free to sit Tuesday afternoon.


MR. MILLAR:  Okay.


MR. KAISER:  So let's sit Tuesday afternoon at least to hear Mr. Shepherd's witness, and then we'll resume with this panel Thursday morning, but we'll at least make some progress as opposed to just not using Tuesday at all.


MR. WARREN:  Would you like to have this panel available Tuesday afternoon in case --


MR. KAISER:  Why not, if they can be here, if it's not an in convenience to them?  It may be that Mr. Shepherd's witness will be very short, and we can -- because I think -- I know you have a witness that wants to get away early tomorrow.


MR. RODGER:  That's correct, sir.  That was on panel 3.


MR. KAISER:  That's true.  We're not going to get to him, that's pretty clear.  All right.  Well, we can -- we'll still be here tomorrow, won't we?


MR. MILLAR:  That's right.


MR. KAISER:  Tomorrow is Friday; right?  One more day.  Maybe we'll get finished with this panel tomorrow, although you're going to have to come back with respect to these further answers, I guess.  But it may be that we can deal with the further answers on Tuesday after Mr. Shepherd's witness, and that, in the best of all worlds, would leave us Thursday and Friday to complete the last panel, which seems doable.  


Let's proceed on that basis, gentlemen, if that's acceptable.  9:30 tomorrow.


--- Whereupon the proceedings adjourned at 4:33 p.m.
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