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      No undertakings were given during this hearing


Thursday, December 22, 2005

‑‑‑ Upon commencing at 9:00 a.m.


MR. KAISER:  Please be seated.  The Board is sitting today in a proceeding being brought on its own motion with respect to two principal matters relating to conservation and demand management that arise out of the Electricity Distribution Rates Handbook published by this Board on May 11th and a related document, the Total Resource Cost Guide published on September 8th.


There are two principal issues that the Board has asked parties to address.  


MS. NEWLAND:  Mr. Kaiser, excuse me, sir.  We can't hear you in the back.  

     MR. KAISER:  All right.  I will turn up the gas here.  Is that better?


MS. NEWLAND:  Yes, it is.


MR. KAISER:  The first relates to a statement in the Handbook - the Handbook, I should add, is a guide - that LDCs may apply for CDM spending as part of their 2006 distribution rates, but the Board was not going to mandate any level.


Applications have come before the Board as part of the 2006 rate process, and in some cases the Board has been faced with an issue where parties other than the LDC are requesting amounts greater than the amount that the LDC is proposing to spend on these CDM activities.


So, therefore, the issue in this proceeding is whether the Board can and should order an LDC to spend money on CDM in an amount that is different than the amount proposed by the LDC in its application, and, if so, under what circumstances?


I should add that one of the purposes of this proceeding is to create a binding ruling.  The Handbook, as I've indicated, is a guideline.  The second purpose is to create a generic ruling; that is to say the order that would emanate from this proceeding would apply to all LDCs.


That applies also to the second issue, and the second issue, as I indicated at the outset, relates to the September 8th document called the TRC Guideline.  In section 2.1 of that, the Board established a standard free ridership rate to be included in LDCs' calculation of costs and benefits.  Section 2.2, the Board went on to say that an LDC may claim 100 percent of the benefits associated with a CDM program which they jointly market with other non rate-regulated parties.


This has become an issue, and it came before the Board in an October 14th motion filed by Pollution Probe wherein that applicant requested that the Board issue an order rescinding the 103 a priori ridership rates.  So, therefore, the issue in this proceeding with respect to free ridership is, first, with respect to section 2.1, whether the Board should require LDCs to demonstrate free ridership levels for all CDM programs on a program-by-program basis, and, with respect to section 2.2 of that guide, whether the Board should order that LDCs are entitled to only claim incremental benefits associated with their participation in CDM programs with third parties.


Could I have the appearances, please?  Mr. Klippenstein?


APPEARANCES: 

MR. KLIPPENSTEIN:  Good morning, Mr. Chair and Ms. Nowina.  Murray Klippenstein appearing for Pollution Probe.


MR. KAISER:  Thank you.  Mr. Poch?


MR. POCH:  Good morning, Mr. Chair.  David Poch on behalf of the Green Energy Coalition.  


MR. KAISER:  Thank you.


MR. SHEPHERD:  Mr. Chairman, Jay Shepherd on behalf of Schools Energy Coalition.


MR. KAISER:  Mr. Shepherd.


MR. DINGWALL:  Good morning.  Brian Dingwall on behalf of Canadian Manufacturers & Exporters.


MR. KAISER:  Mr. Dingwall.


MR. HEENEY:  Good morning.  David Heeney on behalf of the Low-Income Energy Network.


MR. KAISER:  Thank you.


MR. CASS:  Fred Cass for the Ontario Power Authority.


MR. KAISER:  Mr. Cass.  


MR. TUNLEY:  Philip Tunley for Newmarket Hydro.


MR. KAISER:  Mr. Tunley.


MS. NEWLAND:  Helen Newland on behalf of the Coalition of Large Distributors.


MR. KAISER:  Thank you.


MR. ROGERS:  Donald Rogers on behalf of Hydro One Networks, Inc.


MR. KAISER:  Mr. Rogers.


MR. O'LEARY:  Dennis O'Leary on behalf of Enbridge Gas Distribution.


MR. KAISER:  Mr. O'Leary.  


MR. DeVELLIS:  Good morning.  John DeVellis for the Vulnerable Energy Consumers Coalition.


MR. KAISER:  Thank you.  Any other parties?  


MR. ADAMS:  Tom Adams on behalf of Energy Probe.


MR. KAISER:  Thank you, Mr. Adams.  We have a full house today.


MR. VEGH:  George Vegh, Board counsel.


MR. KAISER:  Thank you, Mr. Vegh.  How do you wish to proceed, Mr. Vegh?


MR. VEGH:  Thank you.  Yes, sir.


SUBMISSIONS BY MR. VEGH:

MR. VEGH:  Perhaps I will start with an opening statement on the role of Staff in these proceedings.  As the parties will have noticed, Staff have prepared written submissions on the substantive issues raised in this proceeding.  And for the benefit of parties, that's entitled "Generic Conservation and Demand Management Issues Proceeding", and, Panel, you should have a copy of that in front of you.


The role of Staff in taking a substantive position on the issues in the matter is somewhat new and it's not always done, but it is done sometimes, so I thought it would be helpful for the parties to provide some clarification as to how this is working.


The first point is that these submissions represent the view of Board Staff on the issues presented.  It's the Board Staff's interpretation of what the Legislature and the Government has indicated is in the public interest and it's Board Staff's position on the public interest issues raised by these proceedings, and parties should understand that the Panel has not approved of or endorsed these positions.  The Panel will consider these positions as well as it considers others positions.  


As I've said, these submissions that I'm about to make represent Board Staff's understanding of the public interest issues raised in this proceeding.


With that, I would like to turn to the substantive submissions.  I will be referring to my written argument, though I won't be simply reading it out to you, but I do plan to refer to it, so you may have it handy.  I have also handed up two other documents that the Panel should have and the parties should have, and extra copies are available at the back of the room.  I will identify them when they arise.


As you mentioned, sir, there are two issues in this proceeding.  Those issues are listed at paragraph 10.  I won't read them to you.  Staff's main submissions are at paragraphs 11 and 12.  I will deal with these two issues separately.  The first issue is summarized at page 4 of Staff's written submissions, and the issue, to state, the question is:  Should the Board order an LDC to spend money on CDM programs in an amount that is different from the amount proposed by an LDC in a test year and, if so, under what circumstances?


The short answer to that shortened question from Board Staff's perspective is that the Board may do that.  The Board may require an LDC to spend an amount that is different than the amount proposed, but should only do that where the Board concludes that the failure to make an additional spending or the different spending is imprudent.


 I will address the components of imprudence in this context in the course of my submissions, but I just want to set that out, because the prudence test or the imprudence test situates this issue of ratepayer-funded LDC expenditures squarely in the context of rate-making analysis.  And our submission is that that is the appropriate context to view this issue, using rate-making analysis approach.  


I will provide some more detail on how the rate-setting analysis would work in this issue later in my submissions, but I wanted to signal that first - and before going into the details of why it is that we're proposing that the Board view this primarily as a rate-setting issue is to - is that this is the appropriate way to approach this problem in light of the context of the Act, because I can appreciate that someone would look at this issue of CDM and say CDM is important, and why is it -- when the Board looks at CDM spending by LDCs through distribution of rates, why is it that you would take such a narrow focus?  I guess the obvious answer is that, Well, we are looking at the expenditure of ratepayer money; therefore, that is the appropriate focus. 


But there is also a bigger picture, and that bigger picture is the context in which the legislature has assigned the roles and responsibilities for CDM spending among the different institutions in the province and the way the legislature has identified what is the appropriate role for the Board in CDM spending.


So I would like to elaborate a bit on that context, setting up why it is I think rate setting is the appropriate framework and not too narrow a framework, and then address in more detail how the rate setting analysis should apply in this case.  So in addressing the context point first I will be referring to my written argument starting at around page 5, and I do have some points listed in paragraph 13 on page 5 that I would like to refer to.  


The first is to start at “First Principles” and say, What is the Board's role in respect of CDM?  At the bullet point, the first bullet point in paragraph 13, I refer to the Board's statutory objective with respect to CDM from the Energy Board Act.  And the Board's statutory objective is to promote economic efficiency and cost-effectiveness.  

The second point I make a fairly obvious point, but it is worth repeating, and that is that the Board's power, with respect to CDM, is really supervisory. The Board doesn't have an independent ability to go out and carry out CDM activities.  The Board's role is to regulate and supervise the entities that do have the power to go out and do things.  


So what we're looking at is, what is the power given to the various agencies to actually implement CDM, and then what is the responsibility of the Board when looking at those agencies and supervising them through the perspective of cost effectiveness?  And I've talked about these statutory objectives.  


What I would like to do is refer to the distribution rate component of CDM in some context.  As I said, perhaps it is narrow, but it is not really narrow when you look at all of the other elements of CDM, and those are listed on page 6 of the written arguments of Staff.  The second bullet point at the top of the page addresses how the different agencies have responsibilities on CDM.  Of course, the different agencies here are the OPA on the one hand, the Ontario Power Authority, and the electric LDCs.  


So before getting to the specific issue around LDC rates, which is what in case is about, it's good to put this in some context.


The OPA has two major ways in which it can pursue CDM.  First, it can do it directly.  The OPA has statutory objectives that relate to CDM.  And as the Board is aware, there is a forecast budget for 2006 of $5.9 million spending on CDM, and that is in a start-up mode really for the OPA CDM activities.  


But the larger role for the OPA in CDM is that the OPA can pursue CDM activities indirectly; that is, through procurement contracts.  And those procurement contracts can be with LDCs, but they can also be with others, but it certainly is a broad power.  I would like to perhaps focus on that a bit and how procurement contracts arise.  


Procurement contracts arise to implement the Integrated Power System Plan.  Of course the OPA prepares the Integrated Power System Plan at the direction of the government.  The government gives the OPA direction on the fuel mix that it requires in the province, including the role of demand management in the province and conservation.  
So the government tells the OPA we should have this much nuclear, this much gas, zero coal, this much CDM, this much renewables, and the OPA then has to prepare a plan to meet those objectives.  Once it prepares that plan, it can enter into procurement contracts.  The process for those contracts is reviewed by the Board, but the OPA then enters into those contracts to implement those objectives, whether it is procuring generation supply or capacity, or whether it is procuring CDM.  


So there are two important elements here.  First, the government gives the OPA direction, the directive on how much CDM it is supposed to ensure in the province, and then second, the OPA has the power to go out into the market and contract for that.  


Now, as we all know, this year the way the government approached this was to first ask the OPA's advice on what the supply mix ought to be, not a binding recommendation, not a binding decision, but advice on to what the supply mix ought to be.  


I’ve passed up to the Panel and to the parties an excerpt from the OPA supply mix advice report.  It is a two-sided document entitled “Supply Mix Advice Report, Volume 1, December ’05.”  Perhaps for identification purposes I will just mark this as Exhibit 1.  


EXHIBIT NO. 1:  SUPPLY MIX ADVICE REPORT,


VOLUME 1, DECEMBER ‘05


MR. VEGH:  On the reverse side of the document I photocopied from page 50 of the report, and you will see the OPA's initial recommendation of the CDM goals for the province, and this goes up to 2025.  The reference here to procurement initiatives, these are government-directed procurements -- that is 460 -- and then there are additions to that.  Those would be OPA-initiated procurements.  So that the total result here of procurement recommended by the OPA, it's quite a range, is 1800 to 4300.


The important thing, of course, is that this is a recommendation to the government.  If the government doesn't like this and the government says, double that amount, well, then, that is the OPA's job to meet this doubled amount.  


In terms of the resources being spent on this, or projected to be spent on this, and again it's a broad range, but that is in Table 1.210 at the bottom, the capital costs that we're looking at for the conservation of the installed capacity of conservation, that's the 1800 to 4300 is $5 to $11 billion.  


Let's keep that number in mind when we talk about the amount of spending on CDM.  There is a chart that my friends have put up in the front of the room, which demonstrates what they point out to as the amount of spending on CDM, and I understand that the numbers being referred to there are simply the amounts spent by LDCs.  I think the total number there – sorry, this is on efficiency -- the total number there is $10 million.  Well, it is fine to say there's $10 million being spent, but let's look at the bigger picture here on total on CDM up to the period 2025.  


The OPA has a range of 6 to $11 billion, and my submission would be that when the Board is looking at the cost effectiveness of CDM, you should consider all of the amounts being spent and all of the different agencies who are pursuing that.  


Of course, within this 6 to $11 billion -- it's OPA money, but I would expect that LDCs would play a role in that as well.  The exact details of that, or the extent of that is really unknown at this time, but the OPA is being quite clear that it expects LDCs and third parties, private companies, to be participating in these procurement contracts.  That is an important context, I would suggest.  


So that's the OPA.  Directly, they could pursue CDM, and then indirectly, through procurement contracts, the OPA can pursue CDM to meet the government's objectives on CDM.  


The LDCs can then pursue CDM as well.  They can do this in three ways.  The first is through voluntary initiatives under section 29.1 of the Electricity Act.  I hadn't planned to really go into this too much, but many parties did refer to the fact that the Board, in the York Region decision, noted that this was voluntary and not mandatory, and that the Board did not have the authority under section 29.1 to order utilities to carry out CDM initiatives.  So I thought it might be worthwhile to just take a moment on why it is I'm stressing that this is voluntary.  


And the way I would like to do that is, I've handed up another document -- this is entitled “Excerpt,” and it is excerpts from the Electricity Act 1998.    


It talks about -- and you should have a copy there.  


MS. NOWINA:  We have two copies, Mr. Vegh. 


MR. VEGH:  You should have two copies. 


MS. NOWINA:  Got it.  


MR. VEGH:  Just to go through it quickly.  Before I get to 29.1, which is the LDCs CDM authorities, I wanted to just point out that there are mandatory obligations on LDCs and just run through some of them.  


First, section 26, you see is mandatory language: 


“A distributor shall provide generators, retailers 


and consumers with non-discriminatory access to its 


system.” 


That is 26(1), there is a mandatory obligation to provide access.  Section 28, that's the distributors’ obligation to connect.  It says: 


“A  distributor shall connect a building to its 


system, provided certain conditions are met.”  


Section 29: “A distributor shall sell electricity.” 


That is the default supply obligation, to sell electricity to all customers who haven't signed up with a retailer.  


So you have these three mandatory obligations:  to provide access; to provide connection; and to sell default supply.  


Then you compare that to section 29.1, which says that a distributor or the OPA may provide services that would assist the Government of Ontario in achieving its goals in electricity conservation.


So my only point is that, in total, the statutory requirement is that LDCs must provide some services, supply access connection and it may provide other services, and those are the conservation services.


So the LDCs have the ability to do that.  The other thing the LDCs can do is they have the authority to contract with the OPA for procurement contracts, and we've talked about that briefly.  Then, finally, when we get to the issue here today, they may also charge distribution rates that include a CDM component.


As I get into how to address the distribution rate component my point is, let's keep in mind we're talking about one part of a much broader portfolio that the legislature has granted to institutions out there, but also that the legislature has granted to the Board.


So when we talk about the OPA pursuing its objectives directly and indirectly, remember the Board is involved in that, as well.  The Board approves the system plan and the Board approves the OPA's fees.  So it's not a question of whether or not the Board is going to be regulating CDM.  It's a question of, What is the most cost effective way to do it, given the different agencies out there and given the different instruments given to the Board?


So what I wanted to do was set up this big picture.  So with that big picture in mind, the test that Staff suggests on how to approach this issue is set out at paragraph 14 of our written submissions in two bullet points.


So we're dealing with the answer to the first question, is:  Under what circumstances should the Board direct an LDC to spend an amount on CDM which is different than the amount proposed by the LDC?  The first point that we would make is that the lens through which to evaluate these proposed expenditures is prudence.  What this means, we'll get into ‑‑ sorry, what this means is that there is a presumption that the proposed expenditures are prudent, and that presumption is only overcome when there is specific evidence that the LDC acted unreasonably.  So it is a strong presumption - not a conclusive presumption, but a strong presumption - in favour of the LDCs' proposed expenditures on CDM.


I don't plan to spend a lot of time on that statement.  I think it is pretty strict black-letter law on how prudence works, and I will just refer you to my authority for that proposition, which is at paragraph 16 of our written submissions, the Board's decision in the Alliance/Vector case where it laid out the prudence test, and this test has been approved by the courts.  There is nothing new in this test.  The important point again that I would emphasize is that there is a presumption in favour of prudence, and that presumption can only be overcome where there is demonstrated that the LDC has acted unreasonably in making the investment.


 Now, the second proposition is a little more involved, and so that is what I will be spending the rest of the ‑‑ my allotted time on.  My second submission is that when we are looking at prudence, the question is:  When can you determine that an LDC has made an unreasonable investment?  Our submission is that the failure to invest in a CDM initiative should only be found to be imprudent where it can be demonstrated that an investment in CDM would have been a more cost-effective investment than an investment in distribution services to serve load.


So, in other words, when an LDC is looking at the need to serve load in its franchise, it should consider whether or not it should invest new plants to serve that load or whether it is a more effective investment -- from a distribution ratepayers' perspective, whether it is more effective to serve that load by bringing about CDM; that is, distribution rates would be lower if it pursued CDM than if it pursued another approach.


That is what we submit is really the way to look at the reasonableness of an LDC expenditure.  The way that we frame that approach, we recognize there are other alternatives, because you could look at the ‑‑ we see this as sort of a middle ground approach between two more, what I would characterize as, extreme positions, and those are set out at paragraph 21 in our factum, in our written submissions, these more extreme positions, because first one approach the Board could say is, Well, we have the TRC Guide and the Board will never second guess an LDC determination of what is a reasonable amount to spend on CDM.  


In other words, when we look at the first question, you could answer, No, the Board will never direct an LDC to spend a different amount than an LDC has proposed.


We call that the LDC choice option, because that basically says you will always leave it up to the LDC to determine how much it should spend on CDM.


Then on the other extreme of the spectrum is to say that an LDC's failure to invest in any CDM initiative that would be justified under the total-resource-cost test, a failure to make that investment is always imprudent.  That is what we call the mandatory TRC option.  


I want to just take a minute to talk about the TRC, because I just introduced this concept.  I know the Panel is familiar with it, but I would like to tie it into these submissions a little more tightly.  


Under the TRC Guide, the Board will recall the Board has approved a methodology for measuring the cost effectiveness of CDM spending.  The test under the TRC Guide says that whenever the societal benefits exceed the costs of the investment, then the expenditure may be made.  It's not shall be made, but may be made.


Now, the benefits ‑‑ so the benefits under the TRC Guide are defined very, very broadly.  They're defined to include all societal benefits, and that includes the cost of electricity generation, the cost of electricity commodity, the cost of electricity generation, transmission and distribution, and distribution is just one portion of that.


I will return to this shortly, but to again situate the options around here, one approach, one potential approach, is to say that whenever an LDC sees an investment opportunity that meets the TRC Guide, the LDC ought to make that investment.  And that's called the -- what we call the mandatory TRC option.


Again, the one that the Board Staff proposes is in between those two; that is, where the LDC is required to make a CDM investment where it is cost effective, from a distribution ratepayers' perspective.  What this means is that from a prudence perspective, a ratepayer, an LDC ratepayer, is entitled to complain that an LDC is imprudently spending money on providing services where they don't consider CDM as an alternative to a load-serving investment, because then the customer could say, Look it, you would have saved me money.  You would have made a more cost-effective investment in CDM than in distribution rates, and because of your choice, my rates are higher than they would otherwise be and, therefore, that was an imprudent expenditure.


So if we take that basic proposition by Staff, which is that you should look at reasonable, what I would like to do now is tie this basic proposition back to the TRC, which I've talked about briefly, and then ultimately to the OPA, and circle back to the point I was making in the beginning about the role of the OPA in all of this.


MR. KAISER:  Before you get to the OPA, are you saying that the fact that the CDM investment may meet the TRC test doesn't necessarily make it a prudent investment?


MR. VEGH:  No.  I'm saying the fact it doesn't meet ‑‑ that it meets the test doesn't necessarily mean that a failure to make it is imprudent.  So under the TRC, we set out where an LDC may make an expenditure, and the Board has already settled on that and said that you may make this expenditure when it leads to the net societal benefit.  I'm saying the Board should not go the next step, which says you must make this expenditure whenever it meets societal benefit. 


MR. KAISER:  Let me put the question differently.  The fact that an investment meets the TRC test, in your view, is not determinative at all of whether it is prudent or not prudent; is that right?


MR. VEGH:  Well, I would say that the purpose of the guidelines are to actually provide some certainty around that so an LDC can know, in advance, that if it makes an investment to meet the ‑‑ that meets the TRC test, that it will be considered prudent by the Board and will not be disallowed, in effect.


MR. KAISER:  That surely was the intent of the guideline that said beyond third tranche, unlike the third tranche which were approved, as you recall, without any cost-benefit analysis, the Board in the guideline, in the handbook, did say you can invest beyond a third tranche, but, if you do, before you come to the Board and ask approval, you better come with evidence that the investment meets the guideline, the TRC test.  I would have thought that falling out of that is the understanding that the Board would consider it to be a prudent investment.  


MR. VEGH:  Yes, sir, I accept that.  I would agree with that. 


MR. KAISER:  But you would go further, even say the fact that you don't invest in something that does meet the TRC does not make it imprudent. 


MR. VEGH:  That's right.  


MR. KAISER:  One other question.  There's a lot of evidence here about other jurisdictions, that they spend two percent of revenues or one percent of revenues in Quebec or Vermont or wherever.  Based on your submissions, is that totally irrelevant to this prudence test that you're proposing?  


MR. VEGH:  Yes.  I would say it is irrelevant to prudence.  It is relevant if you look at the bigger picture in Ontario on a going-forward basis and you ask, you know, -- you ask how effective is Ontario being for both the expenditure of money and actual results on CDM.  So if you're looking forward -- but you have to total up all of the amounts spent. 


MR. KAISER:  I understand all of that, but your position is the big picture is not the jurisdiction of this Board, the big picture is decided by the legislature. 


MR. VEGH:  Yes, yes.  And I would say that to tie it back to jurisdiction -- I wouldn't say that the Board lacks jurisdiction to say that a LDC should spend 1 percent of its revenues on CDM or something.  I'm not saying that the Board would lack jurisdiction to do that.  I'm saying the Board ought not to do that, because the Board's rate-making power, I think, is quite broad, and I’m not making a jurisdictional argument here.  The question as framed is: What should the Board do?


MR. KAISER:  Your argument is that the Board in this analysis should stick to black letter rate-making principles and decide it on the basis of prudence?  


MR. VEGH:  That's right.  Prudence, again from the perspective of a distribution rate customer, but I think you have that point.  


Let me just tie this back to the TRC.  I won't belabour it because I think we just had this in our conversation.  But the TRC, as I said, is a wide measure of societal benefits because it includes costs over which the LDCs have no control; costs of generation, costs of electricity, costs of transmission.  My point from a prudence perspective is that it's unfair to impose this burden on the LDCs or on their customers, to say that they must always make any investment possible that's going to reduce those societal costs. 


The way the societal costs are measured, for example, is, theoretically if you have enough spending on conservation and enough actual conservation, then that avoids the cost of a new generating plant.  So we don't have to build a new nuclear plant and the province saves billions of dollars in doing that.  


The question is, well, that's a good thing, but who should pay for that?  Should it be the burden of the distributor and distribution ratepayers to pay for that, or should we look elsewhere?  


I would submit that the appropriate place to look at the burden and the benefit of expenditures on CDM that go beyond the distribution rate savings are not on distribution customers and distribution companies, but rather those should be addressed through the OPA.  Perhaps I will just turn to that now to complete my submissions.  


There are two reasons why we say the OPA or why we say LDCs should not carry the costs of having to bring about societal benefits outside their franchise.  One is the simple alignment of costs and benefits.  LDCs only collect their costs through LDC ratepayers.  So it's inappropriate and not cost-effective and efficient, from our perspective, to require those ratepayers to carry the burden of costs for benefits that go provincewide.  If the benefits are socialized, the costs could be socialized.


The OPA collects all its costs through a charge on commodity.  So the LDC collects its cost from all electricity customers.  So it's a socialized benefit and a socialized cost.  And Staff says, from again a pure economic and cost-effectiveness perspective, that alignment is appropriate.  


The second reason, and this is aligned at least with the same result, is that when you step back and look at the statutory scheme, you say, Well, really the leadership role here is given to the OPA.  It's not given to LDCs.  I've gone through with you the LDCs have the power and the ability to pursue demand management activities, but really, it's the OPA that the legislature has given the key role to.  


If I could just refer you quickly to the sections of our written argument where we lay out the statutory provisions that we rely on in support of that, and those start at paragraph 30, page 11.  


There are three components of the OPA's responsibility here.  I will you go there each of them.  First is leadership, the second is planning and tradeoffs, and the third is financial ability.  


If we just look at leadership first, paragraph 30 has 

an excerpt from section 25.11 of the Electricity Act, which says that through the Conservation Bureau the OPA's mandate is to provide leadership in the planning and coordination of measures for electricity conservation and load management.  


So the legislature has given the OPA the leadership role.  It hasn't said LDCs have to carry this burden themselves.  


Paragraph 31 refers to the system plan, and I've talked about that briefly.  That is the OPA prepares a system plan.  The purpose of the system plan is to meet the government's objectives in relation to supply transmission, capacity and demand.  The important thing about the system plan to bear in mind as well is not just it gives the opportunity of the government to state its objectives and the OPA to implement it, but that is where the tradeoffs are made.  That's where the tradeoffs are made between the costs of generation, transmission and demand management.  And that is where the OPA is really engaged in the right type of debate about how do you cost-effectively pursue these tradeoffs, and the Board reviews that system plan in looking at, again, through the criteria of cost effectiveness. 


LDCs, of course, aren't in a position to make those sorts of tradeoffs.  They can't decide whether we should get new generation, or transmission, or demand.  They only have control over their narrow part of the world, the distribution system.


Then finally, the OPA - I've talked about this before as well –has the financial ability; that is, it can enter into procurement contracts.  The current plan or the current assumption is $5 to $11 billion out to 2025.  So they have the means to pursue this as well in making the tradeoffs between conservation and generation.  


I see that I'm hitting the end of my time, so what I would propose to do, we've also made submissions on the practice of centralized CDM activities and other jurisdictions.  These are referred to by other parties in their written submissions, and that's on paragraphs 35 to 41.  We really say nothing original in here, frankly, except that in the other jurisdictions that have pursued this issue, they've seen value in moving to a centralized model as well and not just through decentralized spending.


Then, on the other two issues of free ridership and attribution, I will leave our submissions with you.  If I could just summarize them in a nutshell, the submission is that the Board should not depart from the decisions 

that were made in the EDR report; that there was nothing new raised in the submissions, at least that we've seen, or the arguments that we've seen that weren't raised in the process leading to the EDR report.  And perhaps that provides the Board with some comfort that it did canvas and consider all of the issues appropriately in that case.  


And we would also say, as you mentioned at the outset, sir, that this case gives you the opportunity to make a binding decision on those issues where, under the guidelines, we could only produce guidelines and directions.  And I think the sector and the industry would benefit from some binding direction on that.  


Our submission is that the current guidelines should be made binding directions from the Board, or a binding order from the Board to apply to '06 rates.  Thank you.  


Subject to any questions, those are our submissions. 


MR. KAISER:  Thank you, Mr. Vegh.  Mr. Vegh, did you distribute the order that we're going to follow?  In any event, have we assigned some order to the proceedings today?  I don't know whether that list has been produced. 


MR. VEGH:  Yes, sir, it was sent to all parties. 


MR. KAISER:  All right.  Ms. Newland, you’re up to bat next. 


MS. NEWLAND:  Yes, sir.  There was some suggestion to do it from the front. 


MR. KAISER:  Yes, could you come up to the first row? 


MS. NEWLAND:  Certainly.  

SUBMISSIONS BY MS. NEWLAND:

MS. NEWLAND:  Good morning, Mr. Kaiser, Ms. Nowina.


My submissions this morning are on behalf of the Coalition of Large Distributors, and, for the record, I would just like to list them, and then I promise not to do so again.  The six large utilities comprising the Coalition are: Enersource Hydro Mississauga Inc., Horizon Utilities Corporation, Hydro Ottawa Limited, PowerStream Inc., and Toronto Hydro‑Electric System Limited and Veridian Connections Inc.


The CLD filed a written submission in this proceeding.  It did not adduce evidence nor did it cross-examine those who did. 


I would like to state at the outset that the CLD's approach to this proceeding has been guided by the Board's notice of proceeding and hearing and, in particular, by the three issues that are set out in that notice.  I think it is important to note that because, Mr. Kaiser, at the beginning, in your opening remarks you articulated issue 1 somewhat differently than that issue is articulated in the notice.


The issue in the notice is whether the Board should order an LDC to spend CDM money in an amount that is different from the amount proposed by the LDC in a test year.  And this morning you described that issue as whether the Board can and also whether it should so order.  The CLD has not really spent a lot of time considering the "can" aspect of the issue, the jurisdictional aspect.  We certainly recognize there are underlying questions implicit in the issue, but we've taken the issue as it was articulated in the notice at face value.  So you won't be hearing a lot from us on the jurisdictional issue.  That is not to say that we don't collectively and individually have views on that.  We just haven't come to a determination on the various aspects of the jurisdictional issue, because we didn't think it was within the scope of this proceeding.


I would also like to make it clear that the submissions I'm going to be making this morning are made from the perspective of the 2006 test year and the decision that the panels will have to make in the various applications for approval of rates in 2006.  Again, the CLD has not really given a lot of thought to what should happen beyond 2006.  When I say that, I don't mean to sound that we don't care.  It's just our focus has been in developing a position to put in front of you on these issues for the purposes of rate-making in 2006.


The first and perhaps most important point I wish to make today is that the members of the CLD support Ontario's commitment to a conservation culture.  We've assumed a leadership role in designing and delivering CDM in Ontario.  Its members were the first to file applications for approval of third tranche CDM plans a little over a year ago, and you will recall -- at least, Mr. Kaiser, you will recall that representatives of the six utilities testified for, I think it was, about two days last December in defence of their plans to spend more than $72 million on CDM collectively.


Now, $72 million represents a serious and a significant commitment to CDM.  On a customer base of over 1.5 million, this translates into an average per-customer expenditure of $48.00 over a three‑year period.  Individually, the CLD members are spending in the range of $30 to $59 per customer over a three‑year period.  And my reference for that is the written submission of VECC.  They've included in their written submission a table that sets out certain of the spending metrics and compares it on a utility-to-utility basis.


To put this spending in perspective, consider for a moment that Union Gas was approximately 1.2 million customers.  It had a 2005 DSM budget of less than $10 million for 8.3 dollars per customer.  Enbridge, with 1.7 million customers and a 2005 DSM budget of $15.3 million spends about $9.00 per customer.


By my calculations, if you triple this annual spending in order to approximate DSM spending over a three‑year period, you still have the CLD distributors outspending the gas utilities on a per-customer basis.  So we're not saying that in any way to be critical of the gas utilities, we're just saying, Please put our spending numbers into some kind of context.  It is useful to do that.


What is truly remarkable about all of this is that prior to 2004, Ontario LDCs had no significant CDM spending at all.  So the CLD members have ramped up from minimum levels of CDM activity to significant levels in slightly over a year.  This level of commitment is not without its challenges.  The biggest challenge is to make sure that the CDM dollars are spent wisely and that CDM is delivered efficiently and effectively.


 A year ago, when the CLD appeared before you seeking approval of its plans, it took pains to explain the unique nature of those plans.  It referred to them as first generation plans.  They explained that many of the programs in those plans were pilot programs, and they're pilots in two different senses.  First, they're pilots in the sense that many programs have never been implemented before in Ontario, so the utilities didn't have a basis of historic data to forecast how these programs would perform in their market areas.  We just didn't have that information.  And they're also pilots in the sense that, in some cases, the programs are being implemented in a limited fashion just to test their efficiency and effectiveness in the marketplace.


All of the CLD members are now moving forward with second generation CDM.  Each member, however, is uniquely situated with different customer metrics.  This means that each of them is approaching their planning for second generation CDM in the way that reflects their own circumstances and their unique position.  One member, Enersource, plans to spend CDM dollars in 2006 that are incremental to their third tranche spending amount.  One member is considering accelerating their CDM annual spending by shifting 2007 dollars into 2006, and still other members are in discussions with potential partners for delivery of second generation programs.  


So things are happening, and to say that the utilities are not committed to second generation is simply wrong.  They're extremely committed, but whatever their plans are for second generation CDM, there is one thing that we're all doing, and that is we're keeping an eye on what's happening with our first generation programs.  We are continuing to evaluate and assess and monitor the results of these programs.  


This activity, this analysis, is absolutely critical, because it will form the basis -- it has formed the basis and it will continue to form the basis of how we design our second generation programs.


At this point, we're only one year into our three‑year, third tranche spending plans.  The first of the three annual reports that we are required to produce is not due until the end of March 2006.  Indeed, the Board only yesterday issued its filing guidelines for that report.  So it goes without saying that we - we the CLD - will not have the benefit of your views on our first-year performance and our first-year CDM activity until sometime after we file our report in March.


So that brings me to the second point I would like to make.  CLD members are committed to second generation CDM, but it is imperative that the Board allow each member to decide for itself how best to proceed in 2006.  


Please let the universe unfold the way we all agreed it should last year when we came before you for approval of our three-year plan.  


I am not unaware, Mr. Chairman, of the irony in having six large distributors argue that more spending should not be mandated.  However, if the Board accedes to the request to mandate incremental CDM spending, distributors and ultimately ratepayers may be adversely affected.  Distributors could be affected in a number of different ways.  Mr. Golding, the Board Staff's expert witness in the EDR handbook proceeding, referred to the problem of "absorption capacity."  Will utilities be able to spend incremental CDM dollars wisely and efficiently if they have to do too much, too soon?


There are other issues.  If the Board were to mandate a level of spending, would the Board be getting into the business of then deciding how and where that spending should occur?  If it is not, will you be subsequently second guessing us when we seek to recover the mandated spending?  HHhow can distributors make prudent decisions on CDM under a mandated spending scheme without due regard to efficacy and efficiency?  


These are all questions I would ask you to consider when you consider the submissions of parties who seek mandated levels of CDM spending.  


We also say to you that you must consider the possible negative impacts of mandated spending on ratepayers.  If monies are spent on CDM activities without proper planning and consideration, there is a risk that the results will be suboptimal.  Ratepayers bear this risk, they pay for CDM after all.  


For all of these reasons, the CLD asks the Board to resist parties who are asking to require distributors to increase their planned CDM expenditures in 2006. 


I would like to make a couple of brief remarks about issues 2 and 3 in this proceeding.  Issue 2 asks whether the Board should amend the total Resource Cost Guide it issued in September of this year and require distributors to demonstrate free ridership on a program-by-program, case-by-case basis.  Issue 3 asks whether LDCs should be entitled to claim only incremental benefits associated with participation in a CDM program with a non-regulated party.  


The CLD's response to these two questions is:  No, and no.  And the reasons for that are set out in our written Submission, and I won't repeat them.  We endorse the reasons for maintaining the status quo on these two issues that are set out in the written evidence of Enbridge Gas Distribution, as well as in its written submission, and we endorse the reasons for that position set out in the Board Staff's written submission as well.  


So I think those positions are well articulated in those two submissions and I don't intend to do much more on these two issues, Mr. Chairman.  


I would like to make a few submissions about the topic of regulatory certainty.  The CLD sees a need for a higher degree of regulatory certainty.  Now, in saying this, we recognize that things have evolved, and they will no doubt continue to evolve in Ontario's electricity market.  All participants, the distributors, the Board, retailers, customers, we have all had to adapt and react to policy and to legislative changes.  We know that the Board doesn't control the pace of change in these matters.  


But you can and you should control your own practices and procedures so that parties can have confidence that the rules of the game will not change in midstream.  


The CLD did not understand the reasons why the Board felt it necessary to revisit the three issues in this proceeding only months after those issues were decided by the Board.  Issue 1 was decided by the Board in its May 2006 report and the Rate Handbook proceeding, and issues 2 and 3 were decided in the TRC Guide, which was issued in September 2006.  


Now, we've read Board Staff's submission and we've heard, Mr. Kaiser, your remarks, that those two decisions are not binding decisions of the Board, they're merely guidelines.  But certainly, given the amount of time that went into developing the Rate Handbook, for example, and the amount of debate and submissions, I think it would be fair to conclude that most distributors, and certainly the distributors that I represent, considered that to be a fairly strong indication from the Board of how matters would unfold during the rate proceedings for 2006.  


Let me say something about Pollution Probe's motion that was filed in, I believe it was early October, about one month after the Board had issued the TRC Guide.  It was filed without any evidence of any change in circumstances that would warrant a fresh look at the issues they sought to raise in their motion.  


Pollution Probe made exactly the same submissions that they made in that motion, that they have made in this proceeding, in the process leading up to issuing the TRC Guide.  In our view, Pollution Probe's motion should have been dismissed without ado, and certainly without recourse to a full-blown proceeding.  


On this point of regulatory certainty, let me conclude by asking the Board, on behalf of the CLD, to affirm its earlier decisions with respect to issues 1, 2 and 3 and send a clear message when the Board makes decisions parties can rely on them for a reasonable period of time.  That would be very helpful, I think, in establishing some certainty as we go forward.  


Mr. Chairman, Ms. Nowina, I have a few remarks I would like to make in response to the Board Staff's submission.  


We read the submission with great interest, and there is certainly a lot of food for thought in it.  We are particularly interested in what Staff has to say about the issue of mandated spending.  From our perspective, it would have been helpful if the Board's procedure had allowed or required the Board Staff to file their submission in advance of other parties, to give us more time to consider their proposal.  It would have perhaps given some focus to this proceeding if we had been able to take their proposal and deal with it in the way of a straw man proposal, for example.  


In the circumstances, we haven't had a lot of time to develop a cogent and detailed response to the Board Staff's proposal.  In particular, I'm referring to its cost-effective alternative option, which is its preferred option on issue number 1.  This is the prudence, looking at CDM spending through the lens of prudence.  


As we understand it, in listening to Mr. Vegh this morning, what Staff is proposing is to test LDC's capital and O&M decisions against CDM alternatives in the context of rate proceedings, and that testing would occur, as Mr. Vegh has so eloquently put it, through the lens of a prudence review.  


We have a number of concerns about this proposal, though I reiterate we haven't had a chance to formulate specific submissions on this point.  But one concern, at least initially, that we have is that this proposal represents what we see as a significant departure from how the Board does things now.  Prudence is, of course, not a new concept, but the idea of testing a distributor's investment decisions, investment decisions with respect to plans, investment decisions with respect to O&MA, against CDM alternatives, that is a new concept, at least in this jurisdiction.


So we are not saying, necessarily, that we oppose that, but what we are saying is you shouldn't accept this proposal without a great deal more scrutiny and debate than has been possible in the short period of time that we've had this proposal in front of us.


There are, we believe, a number of significant implications that flow from this proposal.  We would like some time to consider that and make submissions to the Board in that regard.  We just haven't had the time, quite frankly.


Mr. Vegh gave a very good description of how -- of what the prudence standard is and what a prudence review entails.  I would like to add that a prudence review is somewhat of an unusual type of proceeding, because utilities' management is presumed to have acted prudently, and that presumption prevails unless and until a party comes forward to the Board and says, with convincing evidence, that the prudence presumption should be rebutted.


So the onus of proof is on the party who seeks to dislodge the presumption of prudence.  That is stage 1 of the process.  And if the challenging party is successful in convincing the Board that the presumption has been rebutted, then the onus shifts to the utility to prove that its decisions were prudent.  But that only happens at stage 2 of the process.  


And that is why I say that a prudence review is an unusual procedure.  In my experience in 20 years, I've only seen a handful of occasions where this has actually happened, where we go through this two‑stage proposal, and I believe that is the case, because there is this threshold that an intervenor has to meet in order to dislodge the presumption of prudence.  


So the point is it's not enough for a party, such as GEC, for example, to come before this Board in the context of a rate proceeding and say the CLD hasn't done enough, they haven't invested in enough CDM, or they've invested in CDM, but they could have done more, or they're not doing as much as the State of Vermont is requiring their utilities to do.  That's not enough to dislodge the presumption of prudence.


My point here is that the Board Staff proposal has the potential for turning every rate application into a debate about CDM and whether the utility is doing enough in this area.  And this will surely happen unless you, the Board, make it very clear what kind of proof is required to dislodge the presumption of prudence.


The CLD does not believe that you have sufficient evidence before you, in this proceeding, to make those kind of decisions.  So we urge you that if you're inclined to consider Board Staff's proposal further, you do so in another proceeding where everyone can debate its merits in a full and meaningful way.


Those are my submissions on behalf of the CLD.  Thank you.


MR. KAISER:  How would that proceeding be any fuller than this one?


MS. NEWLAND:  Well, in a number of ways, sir.  With due respect, this proceeding was quite troublesome, because it didn't have very much focus.  We weren't sure precisely what the scope of this proceeding was intended to be.  And I think we can see that a number of parties struggled with that, because when you look at the evidence that was filed in this proceeding, some parties have given you very comprehensive prescriptions for how CDM should be designed and implemented in Ontario.  There is evidence about what other jurisdictions are.  The CLD didn't go anywhere near that evidence, because we felt that that was out of scope, based on our interpretation of scope.


So to answer your question, I think if the Board were inclined to proceed as Board Staff has proposed, we could have a very focussed proceeding that discussed the implications and the ‑‑ the implications of the proposal for utilities and also the parameters, the boundaries, around that proposal, and things like the standard of proof that would be required to embark on a situation where every time you came before the Board for recovery of investment ‑ so that would be every time you had a rate application ‑ we would know as utilities what we were expected to off by way of proof, in terms of our CDM alternatives.  


We have no idea what that would be at this point.  We haven't even turned our minds to it.


MR. KAISER:  Well, let me just back up and answer a question that you raised at the outset of your submissions, and that was:  Why is the Board revisiting this issue in less than a year?  As we indicated in the opening, and I think Mr. Vegh made the point, whether we like it or not, the EDR handbook and the TRC Guide, that is simply guideline.  It is not binding, and everyone agrees on that.  


We have a situation that has unfolded here where we have a number of rate cases, including some of your clients, and intervenors have intervened, as they are entitled to, and they have questioned the level of certain expenditures, as they are entitled to do.


The Board was concerned that this would arise in various cases, different cases.  Because the handbook wasn't binding, there was the possibility of different results in different cases, and that, in our mind, would create real confusion.  


So that is the reason why we're here, is because it is the fact that it is not binding and the Board was of the view that this is an important issue, and, to your point, some certainty would be useful.  So, therefore, a generic decision would be useful and a binding decision would be useful.  That's why we're here, and I would say, with respect, that is an attempt to assist the parties with respect to regulatory certainty.  


But then we come to the nuts and bolts of it.  It may be unusual that the prudence of utility expenditures are not questioned all that often, but they are from time to time and there is jurisprudence on that.  They have been here.  Now, Mr. Vegh has said, Fine, we'll use the regular prudence test and we will use the burden; i.e., we will presume prudence unless, and the burden is therefore on the opposing party to demonstrate a lack of prudence, which I take it, from your submissions, you agree with.  You and Mr. Vegh are at least agreed on the so‑called burden of proof issue.


MS. NEWLAND:  Yes.  In terms of the articulation of the test, there is no doubt what the test is.


MR. KAISER:  I presume you don't question that prudence is a legitimate test to be applying when utility expenditures of any type are being questioned?


MS. NEWLAND:  I agree.


MR. KAISER:  So then we come, I take it, to your last point, and Mr. Vegh has gone on and he said, Okay, here is ultimately how the utility should be measured in terms of -- in this issue, in terms of whether they have demonstrated prudence or not.  Assuming that burden has been met and the onus has been cast back to them, as you and Mr. Vegh point out, the opposing party has to demonstrate it would have been more cost effective and in the interest of the ratepayers to invest in conservation as opposed to new distribution.  


Is that right, Mr. Vegh?  That's your position?


MR. VEGH:  Yes, sir.  In fact, not to interrupt, but I didn't agree with any part of the description of the prudence test that Ms. Newland put forward.  It obviously didn't go through the details in my submissions, but I don't see it as a different sort of test either.  I see it as the -- I think we're talking about the same test and the same stages.  Every component of it is the same.


MR. KAISER:  So we are here, whether we like it or not, and I have explained why we are here and how we got here.  The question I have for you, and it's the last one, you've agreed with Mr. Vegh on two parts.  I mean, you have agreed that prudence is a legitimate test, utility expenditures are to be questioned, and you have agreed there is a burden of proof on the opposing party to first demonstrate that prudence is presumed in the first instance on behalf of the utility.  We then come to what is the test of prudence?  Do you agree with Mr. Vegh's test or do you have another one?  Or you just want to think about it?  


MS. NEWLAND:  No, I agree with the test.  It is hard to disagree, because it was first articulated by the Supreme Court of the United States in 1923, so I don't think Mr. Vegh and I will disagree with what the test is.  Where I am having problems, and I have to state that the CLD has not had a chance to sit down and talk about this, but where we see there could be problems is in taking the concept of prudence and saying that when you are testing the prudence of a utility's decision to invest, for example, in a new plant, it should be tested against the CDM alternative.  


Now, that is something that is new.  It's not something that we've done before.  I'm not saying you can't do it, I'm saying it is new.  


There are implications, we see, that haven't been discussed in this proceeding, for which there is no record in this proceeding, and all we're saying is that these implications have to be considered.  We need some time to figure out, if this is the way the Board is going to go, how is it going to work?  


Because if you don't do that, our concern is that every single rate application will turn into a huge debate about CDM.  And it will be a very unfocussed debate, because the rules of the game, the types of proof that intervenors, for example, will be required to put in front of you, won't be clear.  


MR. KAISER:  Well, it wouldn't be unfocussed if we followed Mr. Vegh’s suggestion, would it be?  He has laid out a very clear test.  I'm not saying we necessarily agree with it, but he says, First of all you've got to displace the presumption.  If you can do that somehow, if you can say you're investing zero and everyone else is investing something.  But then as to whether it would make sense with respect to that particular utility, Toronto Hydro or whoever, you have to show that it would be more cost effective from the ratepayers' perspective to invest it in CDM as opposed to distribution.  That's a pretty focussed test, isn't it?  


MS. NEWLAND:  Well, maybe.  If you even get to that point. 


MR. KAISER:  No.  No. I realize you may not get there. 


MS. NEWLAND:  No, no.  Let me finish.  What I'm saying is even at the presumption, the rebutting the presumption stage, I can see all sorts of problems as to, what is the utility -- what is necessary to rebut the presumption?  Also, I mean, when we were thinking about this over coffee this morning, we were talking about, you know, when you do your facilities planning, let's say you're planning four year in advance or three years in advance.  Would you have enough certainty about the results of your CDM investments four years down the road such that you could say, I won't need these facilities.  


I mean, these are the types of questions we need to ask ourselves.  The framework for CDM, the time frame for CDM, might be different than the planning horizon for investment in a new plant.  We have to think about how those two time frames come together.  


CDM results are, to a certain extent, outside of our control.  So we also have to think how that factors into the whole picture.  We see a lot of questions.  We're not stating our opposition to such a proposal, but we feel, really, such a proposal needs to be considered in a far more fullsome way than we've had an opportunity in this proceeding to do.  


MR. KAISER:  By that -- here is what I'm struggling with.  Do you mean we just need more time to think about it?  I'm trying to understand what evidence, what additional evidence we would want to define the test.  


MS. NEWLAND:  Well, Mr. Kaiser, I don't think we are having a debate, at least I'm certainly not disagreeing with Mr. Vegh about what the test is.  It's the application of the test in the way that he has suggested that I'm having a problem with at this point.  And that is where you test prudence of investments in plant not against the alternatives that you could have -- other plant alternatives, but against the CDM alternative.  


Theoretically, that is consistent with the Board's ratemaking responsibilities, but what we are saying to you is that it has not been done before. 


MR. KAISER:  Well the OPA is doing it.  The OPA is buying generation and they're buying conservation.  And it is all, -- I mean, this is trade off isn't an unusual concept. 


MS. NEWLAND:  And I hasten to add that my clients are doing the same.  I'm not suggesting that we are not doing CDM and that CDM is not displacing the need for new facilities.  What I am saying is that we have concerns about adopting, without further discussion, a test where our investment decisions will be subject to a test -- to test against CDM alternatives.  That's what we haven't got our mind around yet, because we haven't had a chance to, quite frankly.  


MS. NOWINA:  Ms. Newland, without putting words in your mouth, are you suggesting that, in this proceeding, any decision we might come to regarding Mr. Vegh's proposal might not give us sufficient detail or sufficient thought around how it would be applied in a rate proceeding, and that when we reach the rate proceeding we might have difficulty with the application?  Is that one of your concerns?  


MS. NEWLAND:  That is one of my concerns, certainly, Ms. Nowina. 


S. NOWINA:  And if we had another proceeding around this concept, which would still be generic and not specific to the utility and the alternatives it might have before us, you think we could come to sufficient detail to assist with applying the decision?  


MS. NEWLAND:  I suppose that is possible.  I would appreciate, sir and Ms. Nowina, if I had an opportunity to go back and just consult briefly with my clients, because as I stated, we haven't had an opportunity to talk about this in a great deal of detail.  There may be things they would like me to bring to your attention.  


MS. NOWINA:  Before you do that could I ask you one more question you might want to take to that discussion.  We've talked a lot about Mr. Vegh's proposal.  You suggested that if we decide in that direction, you think that we should have a further proceeding to explore it further.  I just want to clarify what your first submission is.  


Is your first submission that we not explore this proposal, but rather that we decide for 2006 to not mandate additional spending?  I just want to be clear on what your original submission was.  


MS. NEWLAND:  Fair question, Ms. Nowina.  Our position is that for 2006 the status quo should prevail.  That our plans were approved for a three-year period and that was our expectation, our expectation was that we would spend in accordance with these plans, at least our only commitment would be to spend in accordance with these plans, and that this would prevail for a three-year period.  So our submission is that for 2006, there should be no mandated spending.  


My submission with respect to Mr. Vegh's proposal is, I suppose, on a going forward basis, beyond 2006, if the Board were to consider this proposal, we would like an opportunity to make more fullsome submissions, but for 2006, we don't believe that this is even possible, what Mr. Vegh is suggesting.  


MR. KAISER:  When you say it is not possible, that's a little bit different than saying we're not doing it because we didn't think we had to do it.  Is this a question where you say we're doing as much as we can?  We haven't evaluated these programs completely and it's premature to take additional investment.  I mean, is there some rationale for the position or is it sort of a more legalistic position?  


MS. NEWLAND:  The position that it's not possible for 2006?  


MR. KAISER:  Right.  


MS. NEWLAND:  Well, our plans for 2006 are what they are.  


MR. KAISER:  Right.  


MS. NEWLAND:  They were put into place without the expectation that there would be a test imposed on us in 2006 to justify our investment decisions in light of our CDM decisions.  So that is a new rule, that is a new test, that is a new paradigm, and I think it would be profoundly unfair to impose that on us at this point.  


MR. KAISER:  All right.  Thank you.  We will offer you an opportunity to reply.  We will figure out some reply procedure which will give you ample opportunity to discuss this with your client.  


Thank you, Ms. Newland. 


MS. NEWLAND:  Thank you.  


MR. KAISER:  Mr. Rogers. 


MR. ROGERS:  Yes.  

     SUBMISSIONS BY MR. ROGERS:  


MR. ROGERS:  This seat is quite hot here, I don't know what happened, but it is quite warm.  


Mr. Kaiser, and Ms. Nowina, we're a little behind I'm going to help the Board catch up, because I am going to be very brief.  I don't believe that repeating submissions over and over again adds to the force before the Board, so I won't repeat things that my friend just said to you.


We have filed a brief written submission which outlines, I think, my client's position, which is Hydro One.  It makes the main points that we wish to make here today.  I don't plan to go through it in detail.


We, like my friend Ms. Newland, interpreted your question posed as not a legal issue, but more a policy issue, and, hence, the written submission that we have filed does not address the legal issue as to whether you can mandate additional spending for CDM.  We simply say that it is a serious legal issue.  There is a legal issue there, but we have not analyzed it, because we did not think that was what you were asking us to do.  


The submission that I have filed deals with the policy considerations of whether you should do so, if indeed you had the authority or jurisdiction to do so.


My client is about to have a rate case, a major rate case, on distribution rates in a couple of week's time, and that rate case was based upon the approval that it received for its CDM spending with the third tranche spending initiative.


This is a transitional period that we are going through, we believe, when it comes to CDM spending, and there is an affidavit attached to our material which sets out what Mr. Williams -- which sets out the attitude that this utility, at least, has as to what is now being done.  This is a transitional phase where they are ramping up the CDM spending in this interim period.  They have proposed plans to the Board, which were approved just recently, as to what the CDM program would be.


Among those plans are many pilot projects which are designed to elicit valuable information, which will enable my client to design CDM plans in the future, prudent plans, cost-effective plans, plans that will work.


So I urge you to consider, in coming to your decision today, that the plans presently before the Board are transitional and the process we're going through is transitional.  And we took your ‑‑ I do understand the purpose of having this process and I do agree that the certainty is very, very welcome, because uncertainty is the enemy of CDM.


So a binding order which the utilities could rely upon would be very useful.  But we are starting this rate case in two weeks' time, and I urge you to, at least in the transitional period, adhere to the principles that you have enunciated in your policy documents.  Those policy directions, however, were relied upon by the LDCs in their 2006 rate planning.  I urge you to confirm those directions or guides in the rate handbook and the TRC assessment in this final order for the transitional period.  I'm not saying this is forever, but for the transitional period.


The other thing I would like to emphasize -- and this is contained in the written material, as many of the points made by Ms. Newland are contained in my brief, as well.  But one thing that is very important to utilities is the certainty and it is also the prospective nature of whatever requirement -- any test that they must meet with their CDM planning.  That point is made in the affidavit material which we have filed, and also in the written submission.


The last point I would like to just emphasize is that there is a bigger picture here, and Mr. Vegh, I think, pointed it out quite well and it is a very important point that he made.  There are other agencies involved, and that point is made in our brief, as well.  To focus just on the LDCs is misleading and could lead to mistakes, policy mistakes.  


We're in a transitional period here.  There is a bigger picture to consider with other agencies, such as the OPA, involved and I urge the Board to solidify the directions which you've given to utilities with a firm order in this proceeding which takes into account the transitional nature of the process we're going through, and also recognizes the role of the OPA and other agencies, perhaps, in delivering the CDM goals that we all aspire to.


I can tell you that my client does believe in CDM.  It has not formulated plans beyond 2007 as yet.  It wants to get the information from the pilot projects and the programs that have already been approved to enable it to prudently design cost-effective CDM programs in the future.  


Let me say this, that with respect to the other two issues, the free ridership issue and the attribution issues, you won't be surprised to learn that my clients would like to adhere to what you've already -- the policy direction you've already given, and the answer to those two questions should be "no", in my submission to you.


I think those are my submission, and I think we're right on time now.


MR. KAISER:  Thank you, Mr. Rogers.  We appreciate that.  We will take the morning break at this point and come back in half an hour. 


‑‑‑ Recess taken at 10:30 a.m.

     --- Upon resuming at 11:00 a.m. 

MR. KAISER:  Please be seated.  

Mr. Tunley.  

SUBMISSIONS BY MR. TUNLEY:

MR. TUNLEY:  Thank you, Mr. Kaiser.  On behalf of Newmarket Hydro, like the previous speaker, I will try to be briefer than advertised.  I have filed written submissions, which I hope you've had a chance to read.  I don't propose to summarize them.  But I would just like to stress for the Board that the positions we've put forward in support of our position really align very closely with those that you've already heard from Board Staff. 

And there is also a written submission by the Consumers Council of Canada.  I know that they're not appearing today, but I did want to commend that to you as well.  It is very consistent with our positions.  

Subject to what Ms. Newland raised with you, I would very much commend to you the two submissions of the Board and the Consumers Council.  I guess it is easier for me to do that on behalf of Newmarket Hydro, because the reality in Newmarket is that CDM is not an alternative to new facilities.  They, in the short term and for sometime to come, are going to need both.  So the idea of trading one for the other is not as problematic, at least in the short term, in Newmarket's area.  

However, I don't want anything that I say in that regard to take away from Ms. Newland's point.  I think she is representing a range of other interests in that regard, and I understand why she's put forward the reservation that she has on their behalf.  

So just the second point, on the jurisdictional issue, obviously I have to acknowledge it is clearly raised, Pollution Probe in their written submission are strongly arguing for very broad, proactive jurisdiction in this hearing, and the Consumers Council equally strongly against any jurisdiction on, at least on point 1 or issue 1.  
Again, like other presenters, I don't propose to address that issue.  I submit that the best approach to jurisdiction is the one that's been commended to you by Mr. Vegh on behalf of Board Staff, and that is to approach it in the context of your rate-setting jurisdiction and in the context of the prudence standard.  

My submission, like those of other presenters before you, is certainly on the evidence.  Even if the Board has jurisdiction, it should not exercise any power to order increased CDM spending at this time.  I emphasize "at this time.”

I acknowledge that the strong arguments put to you by the Coalition and by Mr. Rogers on behalf of Hydro One, we're in a time of first-generation plans being implemented, pilot projects on the one hand at the LDC level.  We're also in a process of transition with the arrival in this area of the OPA, and my submission very strongly is this is not the time for the Board to be kind of proactively exercising jurisdiction that imposes new obligations on LDCs.  

What I would like to do, though, very briefly, several of the submissions have rather seriously misinterpreted the Newmarket Hydro position, and I would like to just go through, if I may, three points in that regard that are  quite important to my client's position.  

First, it is very important, the LIEN submission at page 3, paragraph 5, accuses us of seeking to abrogate responsibility.  I just want to emphasize that that is in no way, shape or form a correct characterization.  In my written submission, paragraph 1 really sums it up.  NHL's position reflects a commitment to conservation and demand management measures as an integral part of its response to forecast growth demand in York region, which is, frankly, a challenge across the board.  

So I just wanted to say that very, very clearly.  If that is the impression that any intervenors have, they are misunderstanding the position that we're putting forward.  

That commitment, as well, will continue, whatever this Board decides.  There are really two options before you, and I put them this way.  We can view the LDCs as initiators of CDM programs and that is really what we've seen in the Minister's letter and on the third tranche process.  Once the Minister laid the ground rules, it's been for the LDCs to take the initiative and develop their programs, as they have done.  

The other, of course, is to see the LDCs as facilitators of provincial programs developed, as has been put to you, primarily, for the future anyway, by the OPA.  

So our submission has articulated to you that Newmarket Hydro sees the facilitation role as an appropriate one, and one to be focussed on in the short term for LDCs.  But that is not at the expense -- there will always be room for CDM initiatives that are unique to the local situation, and so the answer may be that these are not black and white alternatives, one versus the other, but they need to be managed hand in hand.  

So I hope that that explanation, if you will, will satisfy any concerns that arise on LIEN’s part or any other party and certainly on the Board's part about how we're approaching these issues.  

A second much more minor correction, the VECC submission, page 4, in the table suggests that NHL is spending 1.6 percent of its distribution revenue on CDM at this time.  In fact, that is not correct.  It is 3 percent.  I don't have, in that submission, how they've done their calculation, but our calculation is there's a plan over three years to spend $1.2 million.  NHL's annual distribution revenue is approximately 12 million, so that is about 10 percent over three years.  And doing it that way, we're at about 3 percent a year.  

The 27 percent is correct, in terms of the focus on social housing.  27 percent of the NHL plan approximately is devoted in that area.  

The last point I will just take up is the School Energy submission at page 3.  Paragraph 10 is a very brutal summary of what we said in the answer to interrogatory response number 1 and leaves out some important matters.  So I will just say that, and urge you, if you will, to take into account what we actually said in that regard.  

I also -- it is really the last thing I want to do, is highlight one issue that doesn't come out, as far as I can see, in the evidence of other parties, but which is I think an important one for the Board to recognize, and that is the issue of program overlap.  

Given that we've had the initiatives of the LDCs arising out of the Minister's letter, and we now have the 

OPA announcing and receiving direction from the Minister with respect to programs, in his affidavit Mr. Ferguson at paragraph 8 points out that the programs which have been announced by the OPA and delegated to the OPA by the Minister in three areas: social housing –- sorry, let me get my notes correct -- low-income and social housing is one, the October 6th, 2005, letter; there are also programs for appliance change-out and efficient lighting announced at the provincial level.  All three of those programs form part of the approved NHL CDM plan for 2005, 2006, 2007.  

So it is important to understand that, and again it is an important reason why I suggest you should be slow to be giving firm direction at this time, because our submission is, those kinds of overlaps and inefficiencies need to be worked out.  Coordination needs to be effected.  These programs were only announced in October of 2005, very shortly before your notice of hearing was issued.  The letters indicate that their implementation schedule is for the summer of 2006.  So that we're right in the process where, in my submission, all utilities - not just Newmarket Hydro - will be looking very closely at what the OPA 

is going to be doing pursuant to those directions, and doing whatever they can to marry their pilot programs with the provincial initiatives so that there is not confusion in the marketplace, overlap, and all of the things which I'm sure everyone here wants to avoid.  

So I just wanted to highlight that point because it hadn't been mentioned.  

Unless there are questions for me from the Panel, those are my submissions.  

MR. KAISER:  Thank you, Mr. Tunley.  

MR. TUNLEY:  Thank you.  

MR. KAISER:  Mr. O'Leary.  

MR. O'LEARY:  Thank you, Mr. Chair.  I don't wish to set an unwelcome precedent but would it be imprudent for me to deliver my submissions from the back row?


MR. KAISER:  If you insist.


MR. O'LEARY:  If I insist.  I don't think it is my role to insist, sir, so I will move to the front.


MR. KAISER:  Ms. Nowina says she can't see you and she insists on seeing you.


MS. NOWINA:  I'm sorry, Mr. O'Leary, but I left my glasses upstairs, so I was thinking that was all right, since everyone was right up here.


SUBMISSIONS BY MR. O'LEARY:

MR. O'LEARY:  Just please stop me from drinking someone else's water here.  

As you know, Mr. Chair, we're here to make submissions on behalf of Enbridge Gas Distribution.  Briefly, it serves 1.7 million customers and for 2006 has proposed a DSM budget which exceeds 20 million, if you include fuel switching.  It has delivered DSM since 1995, and I'm only alluding to this to highlight the fact that these submissions made today are based on its experience, which is quite substantive.


Our role in this proceeding has been to make submissions only on issues number 2A and 2B, which relates to the free rider rates and the attribution role.  My submissions today will not repeat our written submissions and will primarily relate only to responses to those of the written submissions by several other parties.


It is hoped that through the written submissions and our oral submission today that it will be of some assistance to you in avoiding some of the pitfalls and procedural problems that have developed and which Enbridge has experienced over the years with its DSM programs.


Our position, briefly, is that the TRC Guide for free rider rates and the rule in respect of attribution for 2006 should stand - and, therefore, we support the status quo - with the rates and the rules being locked in. 


In response to the various submissions that are opposed to that position, our first submission is that the Board should be mindful of avoiding a paralysis by analysis, and I wish that I had coined that phrase, but it is actually borrowed from a decision of the Board many years earlier, but what it leads to is our submission that where intervenors have indicated that - without evidentiary support I might add - there will be no undue regulatory delay by revisiting free rider rates after the fact, our submission is that you should be cautious about that.


The fact is that in respect of Enbridge's DSM programs, when you look at the amount of time and the expense involved in the monitoring, evaluation and audit process, the time that is spent with the consultatives and the negotiations that have taken place therein, the time that is spent in the ADR process, and then in the various hearings, if there isn't settlement, it is clear that the time and the effort is quite disproportionate to the time and the effort that is spent in respect of other very important issues that are dealt are, such as O&M budgets, capital expenditures and other matters that are dealt with in a rate proceeding.


Enbridge started with only a handful of DSM programs back in the mid 1990s.  Since then, it has had the ability to undertake and the time to undertake surveys and commission studies which has developed its various free rider rates.  


Today LDCs are being asked to offer a broad portfolio of programs, but are criticized by some intervenors by not having the same level of underlying analysis which exists in respect of the Enbridge DSM portfolio.


Recognizing this, the Board approved the TRC Guide.  But if we look at the language of the guide specifically, at page 15, it reads:   

"Free rider estimates are established through market studies and initial values have been provided in the assumptions and measures list."


Well, there are several observations that we submit are implicit in that language.  The first is, through the words "through market studies", it implies that the Board anticipates that there will be market studies in the future which will result in the evolution of the various free rider rates.  Secondly is, and this is alluded to in the affidavit evidence of Mr. Brophy who is here on my left, is that the TRC Guide is based upon the best available information presently.  The fact is that it is -- the TRC Guide was, to some measure, and we believe to a large extent, based upon the studies and the experiences which Enbridge and Union have developed and the free rider rates that they developed in respect to their programs, so there is some crossover and reliance upon those free rider rates.


The second point to be made in respect to the language is the term "initial values", which suggests that these values have been included in the guide as initial values and that they are not permanent and that they will be subject to evolution over time.  The company, Enbridge, now submits that to now require each LDC to undertake sufficient study to prove the free ridership levels in respect of each program would result in that curse that was expressed by the board some years ago, paralysis by analysis.


As noted by CCC in its submission at page 10, the evaluation of CDM programs is a difficult exercise, the determination of free ridership rates is very contentious, and a survey of participants is both costly and varies from year to year.  This has been the experience of Enbridge, and, in fact, it is what led to the ultimate settlement of the issue in respect of the 2003 rules which were adopted, which were on the consent of all the parties that participated in that proceeding, which fixed prospectively key assumptions, including free rider rates.


Enbridge submits that it is simply unrealistic to expect the same degree of analysis which Enbridge has amassed over the prior decade to be undertaken by each LDC now in respect of its portfolio of programs.


A second submission we wish to make is that certain intervenors have made hypothetical examples in their submissions which we submit are simply not credible.  Anyone can develop a sky-is-falling type of mathematical model which would suggest unfairness to ratepayers.  They could equally develop a hypothetical model which would show opposite, which is that it is unfair to shareholders, but neither would represent actual fact.


In this proceeding, no intervenor has suggested that all free rider rates set out in the TRC Guide are wrong.  No one has suggested that a majority are unreliable.  Indeed, none have specifically challenged, on an evidentiary basis, any of the free rider rates included in the TRC Guide.  Utilities are operated by professionals.  They know that if programs lack credibility and appropriate monetary incentives, they will generate no participants.


It is noteworthy that the participant levels are not a level that are locked in and are based on the actual level.  If they do not produce results, they will be subject to criticism, and that is not something which any utility wishes to receive.


Enbridge submits it is not credible to argue that utilities will, in effect, abuse the system by, for example, piggybacking onto existing government programs by making meaningless financial contributions and claiming 100 percent attribution.  Intervenors would undoubtedly argue that this does not amount to a joint delivery and joint marketing of a CDM program, and they would raise it as a criticism in a particular rate case and suggest that the utility has therefore acted outside of its plan as submitted earlier.


In the real world, as proven by Enbridge, there will be cautious development of CDM programs and utilities will naturally want to deliver successful programs.


A specific submission we wish to make is in respect to the VECC and LIEN's concerns about the amount of CDM funding directed at low‑income ratepayers.  Well, Mr. Chair, Enbridge is not making submissions today in respect of issue 1.  We decline to comment on whether there is adequacy being directed at low‑income programs.  It is important to note that the fact that a particular CDM program does not have a low‑income label does not mean that there are not benefits from other CDM programs flowing through to the low‑income families.


The fact is that the numbers that are included in VECC's submissions, in respect of the percentage of Enbridge's DSM plan which is directed at low‑income, does not include fuel switching.  It also does not include the amount that is spent on the multi-unit residential envelope programs which do have benefit to low‑income rental families, and, as was indicated in the 2006 rate case, the predominant majority of low‑income families are in rental units.


Another submission we wish to make, sir, is in respect of the GEC's reference to the EnerGuide for home programs, which Enbridge is primarily responsible for in terms of the development.  It is an issue that is live in the 2006 rates case.  The position taken by the company and supported by the evidence is that ‑ and, frankly, by the evidence of GEC in its submissions as well ‑ is that the genesis and the existence of the program, to a large measure, is the responsibility and to the credit of Enbridge Gas Distribution.  


The fact that there is some difference between the monetary amount that is being offered as a financial incentive by the government in this year and that offered by the company, Enbridge submits, is not grounds to change and to reflect differently upon the fact that it remains primarily responsible for that program, and its continued involvement makes it central to the program's continuance.


The company submits that the submissions made in respect of that program, because it is a live issue in the 2006 rate case, where they suggest that it is a basis for changing the attribution rules, are without merit, should be disallowed since that is a live issue.  Should the Panel that heard the 2006 rate case decide that, in fact, Enbridge's role remains central and it is entitled to recover 100 percent or claim 100 percent of the benefits from that program, then the submissions of those intervenors that used it as a basis for arguing for a change today are simply without merit.  But it is premature to rely upon that as a basis for change.  


Turning to the Schools' submission regarding Enbridge's 2003 SSM.  Schools allege that, based upon its math, the 2003 SSM for Enbridge is a million dollars more than it was deserved.  It makes its assertion in support of its view that assumptions should be subject to challenge at the time that a utility seeks to clear such variance accounts.  

Enbridge's submission is that the 2003 SSM does not stand for any of the propositions suggested by Schools in its submissions.  Its math is flawed, for a very simple reason.  When you consider the analysis that was undertaken, you will see in Schools' submission that they have used the number which is the TRCs generated as a result of the 2003 rules, and then they have looked at a number which is the LRAM, which is based on actuals.  

First of all, that number was the subject of negotiation and settlement so it was never tested.  But then Schools have compared those figures to the pivot point.  And briefly on the gas side, because we have a different incentive mechanism, a company is only entitled to recover an incentive where it exceeds the threshold, which is the pivot point.  If you change the rules on one side of the ledger, you have to change the rules on the other side.  


What Schools has failed to do, and which would be improper if you're going to do this analysis, is they have failed to change the pivot point.  If you change the free rider rates for the purposes of determining the actuals, you then have to change the free rider rates which are used to calculate the pivot point, which would tend to lower the pivot point.  Which means that, in fact, we don't know whether or not there has been any over- or under-recovery in terms of the SSM.  

But the company submits that the proof is in the pudding.  Schools signed on to that SSM recovery of 2.6 million.  If they actually believed that there was some sort of over-recovery by Enbridge, undoubtedly they would not have agreed to the settlement.  

There are several further points that we wish to make in respect of Schools analysis.  The first is that, as Schools has suggested, new information will not always result in a decrease in the actuals.  It could result, as Mr. Williams and Mr. Heeney have indicated in their cross-examinations and in their submissions in writing, it could result in an increase.  

An example of this, and it's an important example, is the 30 percent free rider rate that is used for custom projects.  In Enbridge's situation, custom projects account for about two-thirds of the results in its DSM portfolio.  This figure of 30 percent was a negotiated figure, and over the last number of years Enbridge has consistently pointed out that it tends to be at the upper end of the free rider rate.  Based upon the Summit Blue report, which is the report that ultimately led to the 30 percent negotiated rate, that figure is at the upper range if you include the spill-overs.  

The point being made, Mr. Chair, is that if we look back, if you require, as a result of what some of the intervenors are suggesting, a look back at the conclusion of a program, it is open to a utility to say the free rider rates should be lower, as Enbridge would suggest.  That will have the tendency, we submit, to increase, in fact, the TRC benefits.  So there won't be a decrease, in fact, in the incentive mechanism or the incentive that is going to be claimed by a company.  There is every reason to believe that there will be an increase.  

Finally, in respect of the actual dollar impact, it should be kept in mind that the incentive mechanism for electric utilities is 5 percent of the total TRCs.  So if we're looking at 1/20th or $50,000 on 1 million dollars, one has to start to question whether the cost involved in requiring a LDC to, after the fact, undertake studies and participate in further negotiations, time and effort involved is truly warranted, given that we're only talking a 5 percent level.  

In conclusion, Mr. Chair, while the free rider rate may not be perfect, by locking them in and refining the rate over time, and perhaps with the assistance of the OPA, and using the knowledge that is gained by the operation of programs over the years by LDCs, you give utilities certainty. And that was a point which was important to Enbridge in 2003, and we understand it is, and support those LDCs that see it as important today.  There will always be more and better information in the future.  This reality, Enbridge submits, is an insufficient reason to justify change in the TRC Guide, and we believe that the status quo should prevail.  

Subject to questions, Mr. Chair, those are our submissions.  

MR. KAISER:  Thank you, Mr. O'Leary.  

Mr. Klippenstein.  

MR. KLIPPENSTEIN:  I assume I should move to the front, or perhaps am I front enough?  

MR. KAISER:  You are front enough.  

SUBMISSIONS BY MR. KLIPPENSTEIN:

MR. KLIPPENSTEIN:  Mr. Chair and Ms. Nowina, Pollution Probe perhaps would like to start out by returning to something which, in my submission, is core to all of these important discussions and the various details that have come out, and that is the wise use of customers' money in the conservation context.  

When I say "wise use of money," that connects to the total resource cost test, or TRC test, which is, in my submission, the bedrock or the centre of everything we are talking about, and specifically the three issues, two or three issues that the Board has put before us today.  I will keep coming back to that.  I think it is fundamental.  

The TRC test is a test that measures, based on evidence, whether a conservation measure is sensible from the financial point of view of the customers, and conserves energy and saves money.  That test is relevant - and I will detail this later - on the first issue of whether the Board should mandate spending, and it is relevant to the other one or two issues about free ridership rates and attribution.  But I think it is maybe necessary to emphasize that up front because there has been, I think, some misunderstanding on that, even this morning.  

The TRC test is what Pollution Probe is suggesting is a safeguard in this situation, where we are advocating that LDCs be ordered to spend a significant amount of ratepayers' money, but the safeguard is the TRC test and the way it is administered, to ensure that this is not free-spending exercises, and that it has the benefits intended, and therefore some of the concerns about ordering spending can be alleviated.  

The same applies to the issue of free ridership rates and attribution, because Pollution Probe is concerned not only that as much conservation happens as is possible, but also that it not be wasteful, that it not be foolish, that it not be seen to be that by customers, because that will of course simply discredit these sorts of energy policies for the future in the eyes of customers.  

When I refer to the TRC test, I think it is useful to remember that this particular test has been reviewed in detail by the Board on numerous occasions.  The TRC test is one that originated, I think, in Calgary some 20 years ago, has been adopted in many different jurisdictions, was carefully considered by this Board in the IRP case, in the 0169 case, some 10 or 12 or year ago in which this matter was greatly debated in a generic gas context.

Since then, the TRC test has been repeatedly reviewed in rate-setting contexts in the natural gas sector where it has been criticized at times, elaborated on, but always upheld by the Board and applied.  

So when we come to the LDC electricity context, in my submission, there is some degree of comfort the Board should take from that history of the TRC test.  This isn't coming out of the blue.  So when Pollution Probe is advocating the Board should mandate large degrees of spending, subject to that TRC test, there is a certain comfort factor, in my submission, that the Board can take from that.  And although we just heard Mr. O'Leary for Enbridge express some concerns - and I will address those in a minute - the reality is this is a robust test and it makes financial sense from the customer's point of view.


My second point relates to what it means -- and I think I have to get into this because of some comments made by Board Staff and Mr. Vegh.  Board Staff and Mr. Vegh are usually, perhaps even almost always, right, but I warned Mr. Vegh in the break that I would have to publicly say he was mistaken on this one point.  What I'm referring to is the suggestion by Mr. Vegh that the TRC test measures the societal benefits, and that is, I think - and he may have just misspoken himself - incorrect, and we need to realize that that was a position that Pollution Probe argued for in EBR-0169 ten or twelve years ago, that the societal benefits, such as the health benefits from cancelling pollution-causing coal plants, should be part of the equation, and the Board decided, no, those types of societal benefits are not part of the TRC test.  So in that sense it is conservative.  


But I am not here to reargue that case.  My point is that the Board Staff's argument, and some of the implications that it suggests should be drawn, are, with the greatest of respect, mistaken on this point.


The TRC test, again, coming back to this bedrock, is a financial test that asks whether the customers in Ontario save money by saving energy, and that, in my submission, is what the two or three issues that Pollution Probe is advocating involve.


The other -- or another and third factor here is related to what various parties have already mentioned, their concern about moving too fast; their concern about this is a transition period; the concern about the waste of time and effort.  And I think those are realistic concerns, and Pollution Probe respects them.


The other half of that is we've heard a number of the major LDC parties here confirm their commitment to conservation as a longer-term state of where we're going.  So I think that is important.  I think that, in fact, it suggests that moving ahead aggressively in the way that Pollution Probe suggests is part of that transition, and some mistakes will be made and some opportunities will be discovered which we don't yet see.  There will be a mixture.  


But as people have said, this is a transition to something else, and it is that something else that makes it worthwhile to try some new things and make some mistakes.


The fact that ‑‑ I come back to the bedrock, the core.  The fact that the guiding principle throughout is the TRC test, the financially sensible test, means that whatever is done in this proposed -- these proposed steps right now will be tested by that standard, and that standard will tell us where we've made mistakes and that standard will tell us where we've discovered fresh opportunities.  So that core test and guide gives some certainty.  


I think that my fourth point relates to the need to do this, and Pollution Probe has included in our materials, at tab C of the motion record, an 18-month outlook assessment of the Ontario electricity system by the IESO, which is something that Pollution Probe has referred to in other matters.  This is, again, at tab C of the Pollution Probe motion record, which has this appearance.


I won't go into it in detail, but the executive summary of that IESO report, at Roman numeral page III, frankly has some scary language in it.  At Roman numeral page III, the third paragraph says:

"As a result of the strain on the system, the IESO was required to repeatedly activate emergency control actions.  These included issuing public appeals for customers to reduce their use of electricity on 12 days..."


This refers to the summer of 2005:

"... and implementing sustained 5 percent voltage reductions on August 3 and August 4 in order to reduce demand and maintain power supplies to Ontario consumers.  In order to avoid persistent use of emergency control actions for future conditions similar to the summer of 2005, the IESO is pursuing a number of initiatives targeted to be in place before the summer of 2006."


End of quote.  Now, I say that not to sort of resort to the words or the language of crisis and so forth, because I don't think that is applicable, but this is a reminder that there is a degree of urgency, which I think most customers on reading this would understand.  And Pollution Probe doesn't suggest that a decision of the Board today in this matter will result in an enormous number of effective programs in place for 2006 in the summer, but my suggestion is it is worth trying and it will probably produce some effect.


It is that context that is real, in my submission.  That connects perhaps to my sixth point, and that relates to the professional job of the LDC staff and managers.


My friend, Mr. O'Leary, mentioned that utilities are run by professionals, and we certainly accept that, and they have earned a high degree of credibility by their performance.  I don't mean to sort of have a ‑‑ give a blanket rubber stamp.  That is and should continue to be subject to review by the Board and parties, but the point of these programs, as proposed, and the mandated conservation spending is that this is a tough job for utility managers to do, but they should be up to it.


We hear statements from, a while ago, the Minister of Energy, the Honourable Mr. Duncan, talking about leadership from the utilities, and Pollution Probe suggests the Board can ask that of the professionals in the utilities.


We certainly respect that there are time lines, there are informational uncertainties, there are some cutting‑edge realities here, but, again, this is a transition to something, and the sooner the learning starts and the sooner the pilot project is implemented, the sooner the lessons will be learned, the mistakes that can't be avoided will be got out of the way and learned from, and the sooner we start saving energy, whether that ‑‑ and that may be the amount that prevents some of these emergency actions in the summer of 2006 or 2007.


So Pollution Probe doesn't shrink from saying to the LDC managers, This is a tough job.  Prove yourself.  


Part of this package is that there is a profit bonus available, and so Pollution Probe says you may or may not earn that profit bonus.  You may or may not make some mistakes, but let's get going.  


It reminds me of a Gilbert cartoon I have actually taped, I think, to my office door, where one of the employees, Wally, is complaining to the boss saying, I keep feeling this pressure to do work.  And the boss says, I thought that was your job?  And Wally says, Wee, that's what I'm talking about.  


So I don't shrink from putting pressure or advocating that the Board put pressure, if it is fairly done, on the utility managers to say:  There is some measure of confidence in your ability to do this, now do it.  Give it a shot.  


The seventh point on that is that this is government policy.  The Board has -- excuse me, Pollution Probe has included in its written submissions at tab 5, and I won't ask the Board to refer to it, some remarks by the Premier on the issue of energy conservation.  But I would like to read excerpts of that, some of which is included in the Pollution Probe motion at page 6.  

     The Premier has said:   

“Our government is taking bold action to help make Ontario a North American leader in conservation.  I am talking about nothing less than creating a profound shift in the culture of this province, about moving from a culture of inefficiency to a culture of innovation, about moving from a culture of waste to a culture of conservation.  But the benefits of a culture of conservation go beyond what people will see on their monthly bills.  A culture of conservation will help Ontario build a high-skills, high-tech, high-performance economy by rewarding and encouraging innovation.  This, in turn, will help stimulate investment, create jobs and build a stronger more sustainable economy, and an economy we can all be proud of.”  


Now, the reason I refer to that is, as I said, this hearing is occurring in the context of government policy and clear statements from the Premier.  And those statements include a certain degree of vision, a certain degree of invitation to innovate.  So again, I come back to what I've called the core or bedrock, which is the TRC test, which allows innovation with a counterbalance of financial responsibility.  And that balance is, in fact, included in the way the Energy Board has, over the years, built up the system of conservation.  


So the wisdom of that, in my submission, is well suited to doing what Pollution Probe is asking for today.  


The eighth point I would like to make refers to something again that has come up a number of times, and that's the issue of prudence.  In my respectful submission, it is an applicable concept, but the way it has been discussed today is, again, somewhat mistaken.  It has been taken in some the discussion today as a detailed legal concept from rate cases.  And, in my submission, that is going too far.  It is unnecessary.  


We have heard about, you know, threshold and then the onus shifts and so forth.  In my submission, that is not necessary for your consideration today.  In fact, it is somewhat inappropriate because this is the Board not reviewing a particular test year to see whether it should disallow some expenditures and therefore avoid hindsight, avoid penalizing managerial decisions made in good faith.  That is not what is happening today.  


Today the Board is considering certain binding rules that would give guidance to managers in the future.  So it is not a case where the Board should say, Our rule will be we always give deference to the managers on this.  That would be the wrong application of the prudence concept.  
The Board should, in my respectful submission, strike a good policy and then, yes, give some deference to the managers in implementing that.  


So the general idea of prudence is worthwhile.  The Board needs to recognize, in my submission, what Mr. Rogers and others have referred to, and Ms. Newland, that there isn't full information yet, and second-guessing microscopically in hindsight should not be the result of this hearing.  


In a general way, managers should be expected to exercise prudence in the programs that we advocate, but there should not be an excessive fear that things will be disallowed just because they attempted to be innovative.  That's not what Pollution Probe is advocating.  But you don't need to, in my submission, deal with some sort of detailed legalistic test of prudence taken from another context in order to affirm that principle.  


A ninth point I would like to make deals with the suggestion that LDCs are not the real party to be pushing forward in a leadership role with these conservation measures, and that the OPA is the real leader in this.  In my respectful submission, that is mistaken.  


There is no question that the OPA is a leader, but in my submission, it is not the only leader, and that LDCs have unique capacities, a special role.  And as long as the rules from the Board, such as the TRC test, are clear, they can have an important leadership role.  


I would like to refer to the comments of then Minister of Energy, Dwight Duncan, on this topic, again in Pollution Probe's motion record on page 7, talking about the leadership role of the LDCs.  


Halfway through the page, on page 7, in the motion record Pollution Probe notes:   

“According to the former Minister of Energy, the Honourable Dwight Duncan, Ontario's electric utilities have a key role to play in creating a culture of conservation.  We believe that LDCs can and should be agents of change at the local level to promote conservation.  LDCs are extremely well placed to encourage conservation and energy efficiency in the communities they serve.  And we will need all their expertise, ingenuity, and leadership to help build that conservation culture in Ontario.”    

     And in my submission, the then Minister of Energy was recognizing and making clear publicly that the LDCs had a leadership role.  It is not the only leadership role, and they will benefit from the coordinating presence of the OPA, but it is too simplistic to just pass it all over to the OPA.  


Now, the OPA similarly says that LDCs have an important role, and for that, if you could turn up the submissions of the OPA which were filed with the Board by Mr. Cass.  In the written submission of the Ontario Power Authority, at page 3 of 4, in paragraph 11, which occurs under the heading “Interplay Between the Role of the OPA and LDCs,” the OPA submits -- well, in paragraph 11, the first sentence refers to the affidavit of Mr. Neme. 

     The second sentence continues:  

“The OPA believes that the entire province can benefit from the leadership, innovation and knowledge of the local community that individual utilities can bring to CDM.  In order to fulfil its coordination role, the OPA intends to undertake a comprehensive study to examine the role of LDCs in delivering CDM programs.”  

     Now, what we have there, in my submission, is recognition by the OPA that the LDCs have a role, and that it is a leadership role.  And the OPA notes that there will be -- some coordination thinking needs to occur, and that the OPA will do so.  That is far from saying that the LDCs shouldn't take aggressive action on conservation soon when it is cost effective.


So there is room for both to take a leadership role, and that is explicitly acknowledged, in my submission.


My tenth point specifically relates to what Pollution Probe is suggesting for the mandating of spending above what is requested by the LDCs at present, so that is spending occurring above and beyond what is known as the third tranche.


I won't -- just as other parties have said, I won't get into a legal jurisdictional argument.  It is my submission the amendments to the Energy Board in the last ‑‑ to the Electricity Act in the last few years have changed what used to be, many years ago, the question about jurisdiction, and the mention now of targets and objectives, criteria and conditions on licences make it clear that there is jurisdiction, and I won't ‑‑ that is not an issue that is being totally debated today.


But I would like to refer to a part of those parts of the Act which occur at page 5 of the Pollution Probe motion record.  There is a quote from the Electricity Act -- sorry, from the OEB Act.  This occurs at page 5 of the Pollution Probe motion record.  We quote section 83 under the heading "Standards, Targets and Criteria".  Section 83.1 says:

"The Board may establish standards, targets, and criteria for evaluation of performance by generators to whom section 78.1 applies, transmitters, distributors and retailers."


Now, I would just like to focus on the words "targets" and "criteria".  They relate to the jurisdictional issue, and, in my submission, they make it clear that the Board can set targets and criteria.  But I also refer to them for a more general principle, which is a guide as to how the mandated extra spending would operate, and that is, in my submission, that the Board can set targets and criteria for that extra spending.


By setting targets, the Board can set a goal, can establish the objectives and the desired public interest result.  And it can say, You are mandated or directed to spend 1 percent, or 2 percent or 3 percent of your total revenue, on top of your third tranche spending, for additional CDM.


Now, a target is not necessarily an order to spend the money regardless of other factors, and that's where the "criteria" word comes in, the second half of it.  Part of the target or link to the target can be the criterion of total resource cost testing, and that ensures that the money will be spent responsibly and wisely and, indeed, that it shouldn't be spent at all, if it can't be spent responsibly and wisely.


So the Board, in my submission, can say, above the third tranche spending, the LDCs are directed to spend up to a target level, subject to the criterion of the TRC test.  And that, in my submission, combines aggressive energy conservation and innovation with responsible financial procedures and with the certainty, or at least some certainty, that utilities have expressed a concern about today.  By saying you can spend this money, but don't throw it away, and you should spend the money if you can do it wisely according to this test, and don't if you can't, the Board is giving, in my submission, socially useful and direction which is in accordance with government policy and is fair to the utilities, and is likely to have a beneficial effect on the energy needs of the province and of the customers.


It also ties with the concept of prudence that I mentioned earlier, not the legalistic or technical sense, but in the idea that there will not be unreasonable second guessing of those decisions.  And I am pretty sure, and I would hope, that when these come ‑‑ these plans, these results come before the Board, the utility representatives will be able to say:  Here is the program; here is the results; here is the information we had at the time; here's the information we didn't have at the time and couldn't get; here's the partial information; and here is what we did with it.  And there is nothing draconian or unreasonable in suggesting that that is an aggressive, innovative and fair procedure.


One moment's indulgence, if I may.  I might add that the concept of cost effectiveness, which is what the TRC test is, is specifically embodied in the Act and that is one of the statutory mandates of the Board.  So the concept of cost effectiveness is not only common sense, it has the added benefit of being the law.


MR. KAISER:  Mr. Klippenstein, here is what I see as the departure between you and Mr. Vegh.  He has a concept of prudence.  When it comes to test whether something is prudent or not within this context, he has a test that is very specific to the benefits of the ratepayers in that utility's jurisdiction.


I asked him, if a program met the cost benefit test and the utility wasn't doing it, would that be imprudent on the part of the utility, and he said, no, that the TRC test does not -- in his mind, is not the appropriate test in judging the level of spending by a distributor.


You point out quite properly the TRC test can be seen as a financial test, but you also point out quite correctly from the perspective of the customers of Ontario.  



Now, we need a test here to determine whether spending by the specific utility in a specific jurisdiction is a proper level, so there has to be some test, some measure, to answer that question yes or no.


The difference between the two of you, as I see it, is you say, Well, we can use the TRC test and that's what the Board has done, and he says, No, the test has to look at the benefits to the ratepayers in that jurisdiction, not to the ratepayers of Ontario.  


Is that the difference between the two of you?


MR. KLIPPENSTEIN:  Yes.  And there are two other differences, and I am glad, Mr. Chair, you mentioned that.  There are two other differences.  I would part ways with Mr. Vegh and the Board Staff on that issue, and it is very important.


The TRC test, in my submission, should -- or, rather, does differ from a pure focus on rates.  As I understand the Board Staff submission, they're focussed on rates.


Now, rates, in this context, are distinguished from bills.  It is possible that, for example, in the natural gas context, conservation measures sometimes somewhat increase the actual rates, but in fact customers' bills go down because the total amount of gas used decreases.


So it is not wise, in my submission, to look at just rates.  That was known ten or twelve years ago, in the IRP cases, the rates impact test, the RIM, and that appears to be what Board Staff is referring to.  My suggestion and my submission is that's mistaken.  We have been there.  We haven't done that and we shouldn't do that.  So that the TRC test, which has been considered, analyzed and applied, as it relates to overall bills, should be applied.


Now, in fact, in the electricity context, there is a difference from the gas, in which usually a wise conservation measure will decrease the overall customer bills, and the actual rates; the total rates.  And the reason is, is there is a large embedded section or component of electricity in Ontario that is the heritage water power that comes in at extremely low rates from Niagara Falls and so forth.  And that is unlike the gas sector where the commodity is, more or less, the same price.  But that heritage water power means even better than the gas situation, a good conservation program will reduce the overall bills.  


It all is taken account of in the TRC test as applied, and in my submission, that focus on rates by Board Staff is misguided.  


That, Mr. Chairman, is applicable to the situation you identify where an LDC should apply, in my submission, the TRC test, and that test should apply province-wide.  And the question of benefits outside the specific utility's jurisdiction is taken care of or assumed by properly applying the TRC test.  So by applying that test, which is why I referred to it as the bedrock or core, that issue is properly and fairly taken care of.  


The related aspect of Board Staff's comment on that, which I would respectfully suggest is badly mistaken, is the focus on only distribution rather than on generation and transmission as well.  As I understand the Board Staff, they say the test should only be applied to distribution rates.  


Well, the problem is the customer gets a bill, and that bill includes distribution components, commodity components, transmission and generation.  And the customer doesn't much care, I suspect, how those are all broken out and which have gone down.  The overall bill is what the customer cares about.  So from the customer's point of view, it is all one.  And from the province and social point of view, in applying the TRC test, they should all be included.  


And it is not unfair to ask the LDC to use the TRC test in that sense, because it makes sense from the overall provincial point of view.  And that is what this Board, in my submission, is here to do, to reflect upon what are good policies for the province as a whole and implement them in a way that no individual LDC might be motivated to do.


MR. KAISER:  His point is the LDC has no control over the generation, it just has control over the distribution.  And the OPA exists there to deal with the province-wide tradeoffs, and it is not the role of the LDC.  Do you disagree with that?  


MR. KLIPPENSTEIN:  Yes, in a sense that the TRC test, applied overall, will provide the best result for the customer.  The fact that the LDC has no control over the generation or transmission doesn't affect whether or not a particular program is good for the customer, whether it will reduce rates and bills for the customer, or not.  


The customer doesn't care whether that reduction comes at the LDC level, the transmission level or the generation level, but a wise program, passing a TRC test, will have that effect.  


It is not unfair -- when the Board staff -- Mr. Chair, as you mentioned, it is outside the control of the LDC.  There is a suggestion that there is somehow asymmetry or unfairness, but there isn't unfairness to the LDC because, again, get back to the properly applied TRC test.  The TRC test asked whether it makes financial sense for the customer.  


MR. KAISER:  For the customer of that jurisdiction, or for a customer of Ontario?  


MR. KLIPPENSTEIN:  For the customer of that jurisdiction.  There is no unfairness, because the way the TRC test is applied is, it is an opportunity to earn a bonus for the -- a profit bonus for the LDC.  


The general principle is fair.  It is a province-wide good guide.  It is a good policy to be set by the Board, in my submission.  So the Board Staff may be right in saying we don't have full control over it, but that doesn't result in unfairness.  


They're getting a fair shot at a profit bonus, based on a good TRC province-wide policy.  So, in my submission, that is not -- there is a decoupling of the TRC test properly applied and some idea of unfairness to the LDC.  


MS. NOWINA:  Mr. Klippenstein, as I understand Mr. Vegh's proposal, for expenditures that the LDC puts forward themselves the test he's proposing is the TRC test.  The other prudence test would only be applied to expenditures that would be requested or proposed by others.  Do you differentiate between those two things in the test applied to those two scenarios?  


MR. KLIPPENSTEIN:  Yes.  My submission is that the TRC test should apply to both categories.  The prudence test which, as you suggested, and as I understand the Board Staff is putting forward, is a variation, in my submission, a mistaken variation of the TRC test.  


I think it is taken from the wrong context and plunked into the wrong place –- plunked being a technical/legal word in this situation.  And I think that results in overcomplexification [sic] and some problems.  


One of the problems is if you start looking at prudence in the way the Board Staff applies it, and that includes the rate issue that I mentioned, the distribution only point that I just mentioned, if you use that test, almost no programs will pass the test.  So it will effectively pull the rug out from almost all conservation programs. 


MS. NOWINA:  Except those proposed by the LDCs.  That’s why I was trying to differentiate.  Your comments could be taken that there was such a high burden of proof that there would be no conservation programs, but those that have been proposed by the LDC, if I understand Mr. Vegh's proposal, would still only meet the TRC test and would not have that higher burden.  It would be only those proposed by others in addition to the LDC programs that would have that higher burden.  


MR. KLIPPENSTEIN:  I'm not sure if that is the Board Staff's proposal.  It may be.  But assuming for the moment that is the proposal, that the "normal" TRC test applies to programs put forward by the LDC – 


MS. NOWINA:  I think that is the assumption.  I don't have my glasses on, but I see Mr. Vegh nodding. 


MR. VEGH:  Yes, I'm nodding my head. 


MS. NOWINA:  Yes. 


MR. KLIPPENSTEIN:  And that the other separate prudence test applies to programs put forward by other parties.  In my submission, that is at best an unnecessary complexity and at worst, or in reality, a very bad mistake.  It is stepping away from the tried and true sensible TRC test, and it is very conservative in that it would be a filter almost impossible to get through.  So it would hamper potentially good conservation programs, and by its extreme restrictiveness, again, I would respectfully suggest, be contrary to the policy of the Government of Ontario.  


In my submission, to be blunt about it, the Board Staff's position on that would be contrary to the direction of government policy at the moment.  It is not as if the prudence test provided or suggested by the Board Staff for these programs initiated by others somehow gives some additional protection or benefit or something like that.  I don't think it is needed.  


The ordinary TRC test, I think, can give the kind of certainty and protection to the LDCs that they desire.  You don't gain anything by this complicated add-on prudence test which, in my submission, is legally mistaken anyway. 

MS. NOWINA:  Thank you.


MR. KLIPPENSTEIN:  With respect to the proposed mandated spending at levels above what the LDCs themselves have proposed, the motion record from Pollution Probe has put forward some of the levels of total revenue spending from other jurisdictions, and I won't go through that.  The purpose is simply to suggest that it is not unreasonable, and in fact it is very reasonable, to move into that territory in the context of Ontario today, where the government policy, as described by the Minister ‑‑ former Minister of Energy and the Premier on the one hand, and the imminent pressing need, as identified by the IESO, and, thirdly, the experience of this procedure in the natural gas sector, all indicate the reasonableness of doing so.  So in my submission, it is not an unreasonable order to make on its face that spending that money, subject to the proper TRC test, is a very reasonable thing to do in that context, in my submission.


MR. KAISER:  Mr. Klippenstein, you mentioned section 83 and the authority of the Board to establish standards and targets and criteria, which I presume is what you're relying on here.


You've been around this business for a while.  Are there any other examples where this Board has established targets under this section, the evaluation of generators or transmitters or distributors?  Is there any analogy here that in fact has occurred in past practice?


MR. KLIPPENSTEIN:  Because the section is relatively new, I don't think there has been an explicit identification of something as a target as such.


On the other hand, the level of conservation spending is a topic that is covered in natural gas rate cases and is a matter of debate in more general terms in that context.


MR. KAISER:  I just wondered whether you had done any research as to whether there is any insight as to what the government had in mind when they enacted this, as to the role they saw for the Board and in what areas.


MR. KLIPPENSTEIN:  Perhaps my friend, Mr. Poch, I think may have some thoughts on that.  I don't have any detailed indication of the history of that.


MR. KAISER:  All right.


MR. KLIPPENSTEIN:  The linkage, however, in the statute between those ‑‑ section 83 about targets and criteria, section 83.2, which talks about explicitly linking those targets and criteria to establishing the conditions of a licence; in other words, as, if you will, an enforcement mechanism on the one hand for those targets and criteria, and on the other hand going back to section 1 in the Board objectives, which include promoting economic efficiency, cost effectiveness, and specifically mentioning demand management in that section.  Those linkages can be seen clearly in the statute, in my submission.


In other words, the Board, the section ‑‑ sorry.  The statute allows targets and criteria, allows them to be enforced by conditions of licence.


MR. KAISER:  Well, I suppose the word "promote" is probably instructive --


MR. KLIPPENSTEIN:  Well, that is ‑‑


MR. KAISER:  -- in the objective as opposed to simply allowing or disallowing expenses in a rate case.


MR. KLIPPENSTEIN:  I think that is correct, Mr. Chair, that the statute identifies that as an objective and as an active word that means the Board is more than a reviewer or a quality control, if you will.  It actually is, in my submission, given explicit goal to advance.


MR. KAISER:  Well, we talked about the leadership role of the OPA.  That language has been bandied about.  I suppose what you're arguing here is we have language vis-à-vis the OEB to promote, through targets and other things, demand management.


MR. KLIPPENSTEIN:  In my submission, that's correct, Mr. Chair.  And the word "promote" not only has an active connotation, it is connected here to some of the specific words that we've talked about.  It says "to promote economic efficiency and cost effectiveness".


When I've talked about TRC as a core or bedrock principle, that is a cost-effectiveness test.  Then the rest of the section refers specifically to demand management of electricity.  That's an active word, as well.


So in the context of the question of whether the Board should mandate additional spending, one could say the promotion of demand management is precisely what we are talking about here.  The Act has an objective the promotion of demand management and when, in this motion, we are suggesting the Board direct LDCs to spend money on conservation measures, that is demand management, that is the promotion of demand management, and that is the cost-effective promotion of demand management.


So from that point of view ‑‑ and that connects again to the standards and criteria.  In my submission, this is precisely - in fact, it would be hard to think of a better example than this - what the Statute has said in that subsection 2, in my submission.


If I may turn to the other detailed issues, which are the free ridership and the joint attribution issues, again, in my submission, the core principle of the wise use of customers' money is the touchstone here.  When Pollution Probe says that free ridership rates should be evidence‑based as to what the actual savings are, it is simply the application of that principle.  What Pollution Probe is saying is the conservation program is one of their key components, the free ridership rate, and it would be a mistake to allow free ridership assumptions that are not rooted in solid evidence, because what happens is you will potentially come up with phantom savings, with savings that didn't really occur not necessarily through any intention on the part of anybody, but it just doesn't help the situation of the province and the customers to have a calculation going on based on some assumptions which identify conservation that never happened.


So whatever the good intentions of the a priori free ridership rates, there is a real danger, and Pollution Probe has identified some of the dangers and the factors in the membership -- excuse me, the motion record of Pollution Probe on page 9.  There are five benefits, including the avoidance of certain dangers, five benefits Pollution Probe has identified in the motion record there, under issue 2 with respect to evidence-based free ridership rates. 


In my submission, I think it is fair to say, having reviewed all of the submissions from the parties, I don't actually see anybody arguing against these five factors or suggesting they're invalid or inapplicable.  


The first one is that if the free ridership rates are based on evidence as opposed to an a priori assumption, there is an incentive for LDCs to actually do better, to be able to prove on the evidence that they have done well.  So there is a financial incentive, and that is key.  It is an aid to conservation.  


The second factor on page 11 is that evidence-based free ridership rates will determine or at least, as best as possible, actual savings and avoid phantom savings.  


The third factor is that such -- and evidence-based free ridership rate is on page 12 -- is that it is cost effective.  Again, it focuses on wise use of money, because it will avoid spending money, customer's money on programs that aren't financially sensible.  


The fourth suggestion, and this is on page 12, is that by asking LDCs to provide evidence it promotes best practices, because it allows the Board and the LDCs to distinguish good programs from mediocre ones from bad ones.  It allows good programs to hop from and spread from LDC to LDC, and it allows bad programs, which may have been initiated in good faith, to be pruned before others make that mistake.  


The fifth benefit of the use of evidence is that it can avoid excessive profit bonuses, and allow valid profit bonuses.  


Pollution Probe is acutely sensitive to the criticism that ratepayers' money is being spent on wild conservation programs, and Pollution Probe, I believe, hopefully can effectively suggest now the tools are there to assure customers that these programs are delivering real conservation.  They're a boon, not a boondoggle.  


Now, having suggested and advocated they should be evidence-based, I relate back to the prudence concept.  Not as the Board Staff uses it, but as I use it, which is there are realities about how much information is available, how much analysis and research and experience there is, and that is the standard that should be applied.    


Ms. Newland talked about how quickly some of the large LDCs have ramped up.  She talked about how they are continuing to research and analyze, and that is good.  And that should be put to use.  While that should be something that the LDCs should put forward to justify their position on free ridership rates, I agree it shouldn't be unrealistically tested.  The standard for 2006 might be a little lower than for 2007.  The Board can make that judgement, in my submission.  


But by switching to an evidenced-based rather than a priori set of rates, the Board is on firm foundation, in my submission.  


MS. NOWINA:  Mr. Klippenstein, can you comment on the practicality of going to evidence-based free ridership rates for 2006 rates.  


MR. KLIPPENSTEIN:  Yes.  The practicality is based on the fact that the Board can make a judgement on how well the utility did, given what the utility had available to it.  


There is nothing new about that.  That's what the Board does in every case.  I think it is fair for the utilities to say to the Board, We did this program in an innovative way, based on this amount of research and analysis.  And it wasn't up to the standards we will have one or two years from now, but we did it as fast as we could.  It was not foolish or unconsidered, and in that context it should be judged as reasonable.  


MS. NOWINA:  So it might be to a greater or lesser degree of detail than we would expect in future years.  But you still are proposing that for each program the utility brings forward that it has an evidence to support a particular free ridership rate for that program?  


MR. KLIPPENSTEIN:  That's correct.  And the level of that evidence will vary, I would imagine, from program to program.  But the advantage of that is that the Board can see what it has got.  And the evidence may be we have this survey, and admittedly it is not the level that we will do in future years.  Here is this from another jurisdiction.  Here is our common sense analysis.  Here is a very small, cheap, fast focus group, and that is all we've got, and that's all that was available to us.  


The Board can say - and the sort of common sense prudence test, not the technical ones - that's a reasonable approach and this standard, that won't be good enough next year or two years from now.  One advantage of that is that the Board would be aiding the process of improving that evidence for the future, because the utilities would have to start now saying, All right, what evidence do we need?  What evidence is out there?  I mean, how good is it?  


All of those, by asking that that be -- excuse me.  By asking that that process begin now, the learning process will be improved.  And it doesn't help, in fact, for the Board to say this year we will require no evidence.  A better strategy is to say, think about the evidence.  What have you got?  What can you come up with?  And you can tell us, and we will make a judgement call about whether it is reasonable or not, why you couldn't have more.  Or just describe what you've got.  


Now, going further than that -- and some utilities have said it is too much work, it’s time and effort, we're busy, we don't have time, we weren't expecting this.  It must be remembered that this is all about a profit bonus regime.  This is not about penalizing the utility.  So a utility could say, We don't have the time, we don't have the staff, and we're not going to try and defend the free ridership rates we've got.  We're going to say here they are.  We have no evidence.  And the only result may be they may not get a profit bonus this year.  


That may not be that big a deal.  So it must be remembered that all of this is in the context of whether you get an extra profit bonus above your normal rate of return, or not.  So the effect of saying we can’t do it, we can't prove the free ridership rate with evidence, may not be that big.  


In fact, what this would do is set up a gentle incentive to give it a try.  And the downside isn't that big.  The LDC may say, Well, here's the evidence we've got.  There is this, this and this.  We will give it a shot.  If the Board decides it is not good enough from the customer's point of view, well, all we've lost is the profit bonus.  We've lost a bonus.  


So it is not an unfair or harmful approach to take, from the LDC's perspective, because all they're getting is an opportunity that they didn't have before, in my submission.  It may be that a LDC says, Well, you know, the rules are changing because we had preset ridership rates and you're taking those away.  Well, the reality is these CDM plans came forward before the September guideline anyway.  So there isn't an unfairness in that respect, in my submission.  


So, in my submission, in all of these matters, what 

Pollution Probe is simply advocating is, I think, a balance of several factors.  One is an aggressive pursuit of energy 

conservation which is consistent with government policy, with the needs of Ontario, and a responsible path forward, which involves financial responsibility and it involves certainty and a well-proven TRC test that gives the LDCs the guidance that they need and is not unfair, in the sense that a practical prudence approach that is understanding of the transition period is a very good balance of all of the factors and should be implemented as soon as possible, in my respectful submission.  


Thank you very much for your attention.  


MR. KAISER:  Thank you, sir.  We will take the luncheon break at this point and come back in an hour.  

     --- Luncheon recess taken at 12:30 p.m. 

‑‑‑ Upon resuming at 1:30 p.m.


MR. KAISER:  Please be seated.  

Mr. Poch.


MR. POCH:  I understand Mr. Vegh had something to say.


MR. KAISER:  Yes, sir.


MR. VEGH:  Yes, sir, with your leave, a couple of issues came up in Mr. Klippenstein's submissions that I thought should be clarified.  I mentioned that to Mr. Klippenstein, not by way of rebuttal or reply, but just to clarify on a couple of statements.  Again, I'm not sure what turns on it, but I think the record should be clear.  So with your leave I would like to provide that clarification.


The first has to do with the term "net societal benefits".  You will recall that that is the term used in our written submissions and that is the term that I said today is the test that is applied to the TRC.  Mr. Klippenstein took issue with that term and said I misused it.  


I just want to provide a clarification.  The TRC Guide actually uses that term.  It may not use it in the way that Mr. Klippenstein uses it, but I will just read to you what the TRC Guide says.  It says:

"The TRC assesses CDM costs and benefits from a societal perspective.  The benefits are defined as avoided cost.  This represents the benefits of society of not having to pay for an extra unit of supply, typically expressed as a kilowatt and/or kilowatt‑hour, for electricity supply costs include energy generation, transmission and distribution capacity."


From the exchange between Mr. Klippenstein and the Panel, I think there isn't really a misunderstanding of what the test is, but perhaps just one of nomenclature, so I wanted to just clarify that the guide does use the term "net societal benefits".


The second thing, there was a reference to section 83 of the OEB Act, and, Mr. Kaiser, you had asked whether the Board had ever invoked section 83.  Just to let you know, I don't think the Board ever has expressly evoked section 83.  It has used performance standards, targets as part of rate-setting and in other codes, service quality requirements, things of that sort, but I don't believe section 83 has ever been specifically invoked to support those ends.


Just by way of clarification, section 83 has been in place since 1998, so it is not a new section.  It was recently amended so that the class of persons affected by it include designated generators, so that is under Bill 100, to expand the group.  But section 83 has been in place since Bill 35, since 1998.  


Those are the only points of clarification.


MR. KAISER:  Thank you, Mr. Vegh.  

Mr. Poch.


SUBMISSIONS BY MR. POCH:

MR. POCH:  Thank you, Mr. Chairman.


Mr. Chairman, I think I should start by saying that the key question before you today boils down to this:  Should this Board sit back and allow LDCs to be passive entities that deliver conservation or that must deliver conservation only to the extent and in the manner that the Minister explicitly requests, or should this Board ask the LDCs to actively pursue opportunities for cost-effective conservation that will lower customer bills to the extent practicable.  


 Two weeks ago, the OPA announced that if -- in their view, if conservation doesn't occur beyond the base amount they have included in their plan, about $60 billion of supply will be needed, and that, you can see, is at the bottom of the page that Mr. Vegh filed this morning.  That's about, ballpark, $15- or $20,000 per Ontario home and business.  


So there can be no doubt that Ontario -- there is wisdom in the general policy that Ontario should be pursuing all the cost-effective conservation that is out there; that is, that is cheaper than that supply.


By the way, the $70 billion number that the OPA provides does not include the fuel that would be burned, where there is fuel involved, and assumes that the nuclear costs are the numbers that the nuclear industry -- the optimistic numbers that the nuclear industry provides and the optimistic values that the nuclear industry provides, and, of course, we have history to wear as glasses to view that.  If anybody wants to take those numbers, I have some swamp land for them in Florida.  But the point is that, by definition, we're talking about conservation that is cheaper than that supply.  


Now, most utilities are, in fact, currently finding ways - the best information we have - to cost effectively spend their third tranche funds.  We don't have the detailed TRC filing yet, but what information we do have is they're pursuing programs that have largely been pursued elsewhere, and they're making a best effort to spend those funds cost effectively.


No one has provided any evidence to suggest that the third tranche level of funding is unmanageable.  No one has suggested that by some fluke the third tranche level is the optimal amount.  This is not a situation where Goldilocks has found that third bowl just the right size.  There is no evidence to suggest that. 


No one has suggested that conservation targeted in the third-tranche-funded plans is anywhere near what could be cost effectively pursued.  There is no reason to assume that 10 percent more or 25 or 50 or a doubling of the effort would automatically cross some barrier of manageability.  And the reality is we don't have the luxury of time to sit back and let CDM evolve at the leisurely pace that some would urge you to take.


We do need to press ahead.  We need all that is cost effective as soon as is practicable.  That is the question of course, What is practicable?


We can gain some guidance in answering that by looking at what other jurisdictions have cost effectively spent and how fast they have accelerated spending when pressed to do so.


In the sea of black suits, we were the ones who provided a little colour to today's proceeding with the blow-up of the chart from Mr. Neme's evidence, which shows the level of spending on -- and I should say all of these numbers are conservation on the customer side of the meter numbers.  These are not total CDM budget.  All of these utilities presumably, including the Ontario top five, have budget for loss reduction, have budget for -- may have budget for local generation, what have you, smart meters.  But what we're comparing with this chart is just the spending on conservation.  


Mr. Neme, in his evidence, points out that that tends to be the -- by far, the most cost-effective kind of CDM there is, basically because it tends to save energy, as well as peak, and we're looking, of course at a plan with nuclear reactors and gas plants, and what have you, and displacing coal plants that are largely base loads, so we need to save energy, not just peak.


It is clear, from what is happening elsewhere, that a lot more could be done.  I take my friend's point that the OPA will be spending money in addition to the LDCs, and I will come later to the mechanism we propose to wrestle with that.  We're proposing a variance account so that if we're persuasive and the Board gives the utility some guidance as to what level they should be shooting for at a minimum, if it turns out the OPA gets its act together quickly and that they start overlapping or delivering OPA programs and so on, there needs to be some mechanism to make sure funds aren't wasted and that unspent funds get returned to the ratepayers, and we will be proposing that.  We do propose that.


 So, first of all, I make the point that these numbers are all just efficiencies.  Secondly, Ms. Newland suggested her clients are spending about 10 million.  Well, in fact you need to cut that number to a quarter or a third to take ‑‑ to have a comparable basis.  Indeed, I would just warn the Panel a number of parties have been throwing around these comparative numbers.  We've taken the efficiency-only numbers and we've expressed them as a percent of total, the total bill, including upstream costs that get passed through by an LDC.  


When my friends, others, may have used, I think, a -- Newmarket offered a number this morning that was much higher, because they were just looking at the distribution portion of the bill, which is of course about one-tenth of the total bill.


So we know prima facie there must be lots more out there.  We know, as well, from Mr. Neme's evidence that in other jurisdictions, utilities or organizations have been able to ramp up very quickly when pressed to do so.  He provides, at page 9 and 10 of his affidavit, some examples of that, dramatic ramp-ups compared to what is occurring here.  


Let's be clear.  We're now looking at 2006 and realistically or really focussing at this point in determines of the impact of a change of rules on 2007 plans, which will be the third year for most Ontario utilities.  


If you look at the third tranche plans that are filed, most of them just spread the money over the three years.  And if you look at the progress being made by some of these utilities, they tend to be ticking along at about that pace.  Some are a little ahead of the curve, some are a little behind, but we're not seeing a dramatic incline.  They are doing what they have been asked to do, with a few exceptions.  


The one point that has been made, some of the examples, Mr. Neme provides are in jurisdictions where other entities had conservation programs in place for a period of time before the example of VIEC taking over, or the New York authority taking over.  It is suggested by some, therefore, their ramp-up was easier.  In fact, Mr. Neme makes the point that indeed that means that more of the low-hanging fruit has already been picked there, and in fact, the task was even harder to ramp up faster than it is in Ontario, where we haven't really had any CDM in the last decade.  


Further, these are all jurisdictions which have much higher energy prices than we have in Ontario, so presumably there's been more natural conservation occurring in those jurisdictions.  Again, the low-hanging fruit will have been taken relative to the Ontario situation.  So there is every reason to believe that we could ramp up quickly and that there is lots of opportunity out there, and there is no evidence before you, really, to suggest otherwise.  


The resistance to this Board calling for more CDM spending in the next couple of years may be couched in language of jurisdiction, or the need for a pace that enables learning and avoiding waste, or the need to first get clarity on what the OPA is going to do.  But at its core, I would suggest that most of the opposition to this proposal is simply timidity in the face of uncertainty.  And we actually have great sympathy for the LDCs that are concerned about uncertainty; uncertainty about their role, about appropriate spending levels, about a program design and about recovery of their costs.  


But the answer is not to shrug and, by default, let the Power Authority build tens of hundreds of millions of dollars of unneeded supply that will by definition cost more than cost-effective conservation.  The answer is that the Board should take this opportunity to provide some certainty by making its expectations clear.  Give the LDCs a clear job and a clear direction on funding and they will do it.  They will whine and complain, perhaps, some of them, but on the whole, if the Board gives clear direction, utilities in Ontario tend to take heed and do the best they can.  


Mr. Neme couches this in language of providing a primary directive.  And we filed on the 14th in response to a request by Mr. Vegh on behalf of Board Staff a thick bundle of examples of different forms of primary directives in different constituencies, different jurisdictions, and that can either just be a legislative mandate for cost planning all the way down to specific direction from boards such as yourselves to utilities.  


The two examples of that that I would point you to are the recent California CPUC decisions which we provided and the Northwest Power Planning Council direction.  


In California, it started with the CPUC looking at what information was available and directing the companies, approving the company's plans to go out and get something like, I think 70 percent of the economic potential, which is 90 percent of what was judged to be the maximum achievable potential conservation.  These are very aggressive guidelines, targets.  The utilities are off and running trying to do that now.


The Pacific Northwest Power Planning Commission responded to a plan to devolve of some of the Bonneville Power Administration's resource acquisition tasks to its utility customers.  So it is an analogous situation to Ontario in terms of what that agency, the regulatory agency was looking at.  It was looking at, What are we tasking distribution local utilities with?  They said, Go away, have your conversation, come up with a proposal, but take heed, here are your marching orders.  The goal is to develop all cost-effective conservation.  


We think that that kind of direction from this Board to these utilities would go a long way in the task ahead of us.  


Now, I will now talk about jurisdiction, and a lot of what I will be saying will also weave in comments on Board Staff's proposal. 


First of all, we note that section 29.1, which enables LDCs to spend money on conservation, is permissive as opposed to mandatory.  Well, it has to be permissive, because we can be in a situation where there is no conservation that makes sense for them to do, whereas it is always going to be obligatory and necessary for them to provide wire service.  So that's the best we could expect of a statute.  


The core issue here, it seems to us, turns on this.  If the LDCs don't deliver CDM, and nobody else does, they will need to deliver more expensive power and transmission and distribution upgrades.  And this Board must surely have jurisdiction to at least penalize utilities that fail to deliver the least cost option. So I think right there you have jurisdiction.     


But, and I think I'm agreeing with everybody that has spoken so far this morning, that the bait here isn't about jurisdiction, it is about what the Board should do, what should the Board invite the utilities to do.  We say far better to direct them to lease cost than penalize them after the fact. 


The point is not as suggested I think in the CCC brief that Section 1 of the Act simply requires that CDM be cost-effective, which it surely does.  The point is that Section 1 requires supply expansion to be cost-effective, and that can only be true if CDM that is cheaper than supply investment has first occurred.  Of course, Section 1 goes further than that.  It gives this Board a positive objective of promoting cost-effectiveness and rational economic outcomes.  


Now, Board Staff have, in a sense, characterized both the jurisdiction and the test to be applied by reference to the prudence requirement.  I will get to that, but first, I think, a couple of things need to be said.  



We don't believe that the Board's jurisdiction stems solely from the prudence requirement.  You're not so limited.  Section 83 has been pointed to as an 

empowering section which lets this Board give positive guidance and criteria, and it is that section that you could rely on to provide the general direction to utilities.  I will come back to prudence, because that is the hammer you may have to ensure that it is followed.  


And the examples I was going to offer of where that section may not have been explicitly cited, but I think the Board routinely does that in the way that Mr. Vegh has mentioned, in SQIs, in the context of PBR.  And elsewhere in other jurisdictions this is done in the various forms of primary objectives I've pointed you to.  


MR. KAISER:  Mr. Poch, can I stop you there?  Is there a difference between the Board's authority under Section 83 to establish targets, let's say, for conservation and mandating spending at the utility level?  


MR. POCH:  I think targets are a shade lighter than mandatory requirements.  I think targets are presumptive, that they are rebuttable, that the Board could give -- I think the analogy to SQI is a good one.  The Board says we expect you to answer your phone within one minute, or whatever it is on average.  


Well, does that mean the Board is mandating all utilities must answer their phone within a minute?  No, I think the utility can come in here and say, Listen, we tried to do that and we couldn’t, for this reason.  There was a strike.  We were at the limit of our phone system to increase capacity.  We would have to double it.  It was going to cost millions.  It wasn't reasonable in the circumstances.


MR. KAISER:  So even if those targets were put in as a condition of licence, as is contemplated in 83.2, that would be in conflict with Mr. Vegh's point that we can't order them to spend a specific amount?  There is a difference?


MR. POCH:  I would think there is somewhat of a difference there.


MR. KAISER:  But that's not really the issue here, is it?  I mean, leave aside this discussion about whether the Board should be promoting conservation and could establish targets and could put targets in a conditional licence.  The issue here in this case, in these rate cases, is that you and others have said the utility is not spending enough, and, as I understand the relief you're seeking in these cases, is that the Board order the utility to spend more, or am I wrong?


MR. POCH:  We would prefer to phrase it that we ‑‑ the Board charge the utilities with an obligation to pursue all that is cost effective and that is reasonable and practicable.  I think it is all right to soften the direction to that extent, and necessary, in fact, and I will come back to this.  I think it would be unreasonable to say you had to go out and get it all, which is how Mr. Vegh's third test -- which he dismisses as too harsh, and I agree.  If you ‑‑ if it was that black and white, it would be too harsh.


I should pause, Mr. Chairman, and say -- point out that 83.2, at least in the version I have in front of me, is not restricted to licensing.


MR. KAISER:  No, I understand.


MR. POCH:  In fact, that is not our suggestion.  You could, in fact, go through 83 and in other sections of the Act, and the Board could impose a ‑‑


MR. KAISER:  I'm just trying to understand the relief that your client is looking for in these rate cases.  You're not saying, Okay, Toronto Hydro, you're only spending 40; order them to spend 50.


MR. POCH:  I think as a practical matter, what we're suggesting is, in this generic proceeding, the Board take the opportunity to give generic direction.


MR. KAISER:  Let's suppose we sign up to this mission statement in this generic proceeding.  How does that help us get through these rate cases?


MR. POCH:  Then the burden shifts and the utilities will go back and ‑‑ you will see in my written brief we're saying we appreciate this.  We're trying to be practical here.  We appreciate it is pretty late in the day with respect to 2006 and we're suggesting, with respect to the four big ones - cases we've in fact intervened in and that we have identified - it is not inappropriate to send them away, have them rejig their plan and come back in the spring with a rejigged plan, and, through the use of the variance account, the rate-setting process can proceed on pace in the meanwhile, and that the -- give them this direction to go out and ramp up with the goal of moving towards all that is practical and achievable and reasonable, and we want to see an aggressive ramp-up and have them come back and respond to that.


We suggested that the spending levels, which are just a crude barometer of DSM or CDM attainment, are something that the Board could point to as an indication of what it views as an aggressive ramp-up, a reasonably aggressive ramp-up.  But I would hasten to add that it would be appropriate to have some soft language around that.  It is an indication.


MR. KAISER:  In all of this jurisprudence that you and your consultants and witnesses have looked at, has there been a case where the regulatory agency has established target levels, told utilities to come back, to spend more, without direction from the state or legislature?


MR. POCH:  I honestly can't answer that, sir.  I don't know.  We haven't researched that question.  I would say you do have direction in this case from the government.  You have it in a number of ways.


We have seen the ‑‑ we've heard the evidence about the very soft ways of -- you know, speeches from the Premier, but you have some pretty concrete examples.  You know, the Minister directed the Board to oversee the utilities spending $163 million to start.  That was clearly intended to get the ball rolling.  It wasn't intended to be the end of the exercise.  You see the legislature expressing its will in section 1 of the Act.  So we don't have nice language tied up with a bow, I readily acknowledge, but I think we have some pretty strong indications of government and legislative intent.


So reverting to my analysis, if I may, our position is that it is not appropriate for the Board -- given statutory mandate in section 1, it's not appropriate for the Board to be merely permissive of LDC spending.  You should move towards a heightened expectation; call it mandating, if you wish.  I'll try to soften the sound of that, but, yes, it is a form of mandating.


Then within that approach, we get to the prudence test, which, depending how it is applied, could be the hammer that the Board holds and hopes not to have to use.  Just as, on the supply side, it is rare that the Board disallows an expenditure as imprudent, we would like to have a system where the expectation is clear where the utilities would do the job, and the expectation is it would be an exception when the prudence hammer has to get ‑‑ the disallowance hammer has to be brought out.  


So I would like to just turn to that, because I think there are some very important points to be made here, very ‑‑ great difficulties in the approach that Board Staff have suggested.


The first is that the ‑‑ I apologize if I repeat a bit of what Mr. Klippenstein says here, but the test is based on relative rate impact rather than bill impact.  Most efficiency programs raise rates.  They fail the RIM test.  So if you use that -- that as the requirement on LDCs, I don't think it could be said that you would be promoting economic efficiency and cost effectiveness in keeping with the Board's statutory objectives.  Hence, our support for the TRC analysis.  


Rate impact does not equate to cost effectiveness.  I have never heard anybody suggest that that is a measure of cost effectiveness.  And the Board clearly has a mandate in that regard.


I think it is important.  I mean, the RIM test has been styled the almost-nobody-wins test for good reason.  If you think of a customer's bill at, ballpark, 10 cents a kilowatt‑hour, 10 percent of that is distribution costs.  One cent is distribution costs.  If you have a conservation measure that costs 2 cents or 5 cents, well, of course, compared to an alternative to distribution costs of a penny, it's not going to pass.  It's a great measure.  It is going to save customers 10 cents at the cost of two or three, a net saving of 7 cents, but two or three is more than a penny, which is the distribution costs.  So it will never pass.


I think it is ‑‑ well, I will come back in a moment to the point that -- Mr. Vegh is concerned with respect to societal costs versus LDC customer costs, and I will come back to that.


The second problem we have with the Board's test is that they suggest it be applied by considering competing investment opportunities available to the LDC at the time it makes its investment decision.  I hasten to say I don't have a problem with that retrospective viewpoint.  You have to put yourself in the shoes of the LDC at the time.  That is just the law.  


But we have a problem with this notion that you can compare CDM project A with “wires project” B.  That would suggest that an investment must be the best at reducing distribution rates or bills, if you agree with our first point, from those available at any given time, be they distribution reinforcement CDM or buying for Head Office.  


If a utility spends money on the second best, it would be imprudent.  We say this would be a very difficult test to apply, to say the least.  It also compares apples and oranges.  Some LDC expenditures raise rates and bills but are surely prudent if they keep, for example, linesmen from being electrocuted.  There may be a more cost-effective thing you can do with your money, but it doesn't mean you shouldn’t be doing this one too.  And that's the same with CDM.  


We should take into account the externalities of the health impacts on workers.  It’s a rationale thing for the utilities to be doing, and similarly they should be taking into account the overall society benefits of CDM.  But more importantly, most CDM expenditures are not direct substitutes for a particular isolated supply-side investment.  There certainly are cases, and we see that in Newmarket, where you could, in addition to other benefits, also point to a particular distribution expense that can be avoided.  But most CDM is not justified on that basis.  


It is justified by reference to avoided costs.  Avoided costs are a surrogate for the overall alternative that is being avoided, without having to identify at a fine level of detail what the alternative is.  We suggest that utilizing a test other than TRC arguably conflicts with the statutory objective of economic efficiency and cost-effectiveness because it will miss the mark. 


I think the Newmarket example is illustrative, in that you could have a -- they have a transmission, they will have a second phase potentially of this transmission distribution beef-up there.  If the only test was they had to do CDM if it is cheaper from the rate impact for Newmarket's customers’ perspective, then transmission, you probably wouldn't do any DSM.  The DSM will have lots of benefits and will be cheaper to society than the transmission or distribution option, but you won't get there with the RIM test.  And you won't go there on just looking at project A versus project B basis.  


The third concern we have with the Board's test is that they limit the consideration of cost-effectiveness to the impact on the distribution portion of rates or the bill.  I may be back to an earlier point I made here, but if you take the approach that Board Staff is doing, then the Board would basically have to sit back and just see opportunities wasted.  That's what it comes down to.  Again, we say it flies in the face of the Board's statutory mandate.  


Now, we agree with Pollution Probe's submissions that TRC has to be the rational economic test, and Board Staff rejects a strict TRC-based test of imprudence, for a number of reasons.  


First, they say it is too categorical.  Second, they say it raises concerns about aligning costs and benefits of CDM between different groups, different LDCs customers and Ontario customers as a whole.  Third, they raise concerns about usurping OPA's role.  Let me deal with those.  


I'm focussing on Board Staff's proposal here not because I want to pick on Board Staff's proposal particularly, but I think it captures a lot of the discussion today about OPA's role and what have you, so it is a convenient framework.  


As to the first concern about being categorical, I think I've already said that we agree that stating the test in an extreme fashion, get it all or you're imprudent, would be unworkable and unfair.  We say the test should be all across effective CDM that is practical, or to put it another way, that is reasonable from time to time.  In other words, set out criteria.  


It is reasonable, for example, take into account what the OPA is doing in the LDC's backyard or holding hands with the LDC or otherwise.  And we say the Board should, can and should offer advice as to what ramp up is likely to be seen as in the ballpark as part of it's enunciation of criterion standards.  


I've already referred you to the statutory sections.  


Board Staff's second concern is about matching the costs and benefits between regions, and it is simply wrong on the facts.  


There was an exchange you had earlier today, Mr. Chairman, about this and I would like to address that.  The benefits from CDM largely stay within the LDC franchise amongst its customers.  


Most of the benefits are enjoyed by the participants in a program.  Some, such as reduced losses, are shared amongst all the LDCs' customers.  Some, such as savings on transmission, are largely enjoyed by the participant but are shared to some extent and because of the nature of diversity and how the rate gets charged through.  


So the vast majority of costs will be, in fact, coincident with that LDC's customers.  Another way to think about this is, the customers will enjoy all the local savings as well as buying less electricity, so the avoiding the cost of power at current average or deemed rates.  


There is an additional saving because at the margin we know generation at the margin is worth more.  The generation the total system is actually avoiding what the system is worth more than the average.  It is only that difference that gets socialized to the province.  


So we can be assured with any reasonable CDM portfolio what an LDC and its customers will spend on those programs and measures will be more than offset by savings enjoyed within the LDC franchise.  There will be additional savings, socialized outside, but that is the minority.  


So there is no grave concern here about paying for these programs and not receiving benefits.  These customers who are paying for them will get more than what they're paying for, will get back more than what it has cost them.  In addition, they will be contributing somewhat to benefits that get socialized throughout the province.  But it's important to note, if the Board makes its request of all the LDCs as an operational, perhaps as of 2007 for most of them, if every LDC does this, then of course there is a perfect match because all of them will be spending and all of them will be receiving benefits.  


Indeed, if we take the permissive approach that the Board Staff indicates, we have one or two champions out there that really go out and get it and all the rest of the utilities say we've done our third tranche, we're done.  
Then, in fact, you do have a situation where the customers in that one or two utilities are spending more and paying for the socialized benefits.  It's still a good deal for them, as I said, but that's where you have this problem that they're paying and there are a bunch of free riders out there in the province.  


The Board has a sure way of ensuring there is very little interregional free ridership.   


Board Staff's third concern is about usurping the OPA's leadership role.  Our position is the OPA will be free to assert their role and the LDCs should be free and encouraged to join into OPA-led efforts.  To the extent it materializes in the time frame we're talking about, then the reasonable opportunities, and thus the expectation for LDC-led efforts, could theoretically diminish because the OPA has filled that space to some extent.  


But right now we don't see that we're anywhere near bumping into the ceiling here.  We don't see in the OPA's plans and the directives thus far from the government, that there is any shortage of opportunities and that we're going to run out of opportunities at the levels of spending that we are talking about.  


I would say, in terms of whose job is it here, it is both the LDCs job and the OPA's job, and it is the OEB's job, who is supervising all of these entities.  The government didn't waive 163 million in front of the LDCs because it viewed their role as diminimus and something that should decay.  


As I said, it wanted to jump start LDC CDM.  In fact,

the government went for the hybrid model, just as the Board in answer to the DSM discussion that took place a couple of years ago went for the hybrid model; that is, a role for the LDCs and a role for central coordinating entity to help fill the gaps and smooth things over and make sure there is -- that we get the best out of everything.  


It is not appropriate that by picking some methodology in a prudence test, for example, that we back away from a high-level policy decision that this Board has already made, and I note it was a decision that Board Staff at the time didn't like and it may be that that influences them still to this day.


I should be frank.  After the release of the supply mix report last week or the week before last, my clients are somewhat sceptical about the OPA's ability to treat conservation as a real resource.  If you look at the -- on the record, they've picked the lowest conservation scenario as their base case.  They say they welcome more conservation, if Mr. Love and the LDCs and others can get it, but in fact when you look at the scenarios, in the high conservation scenario, what they do is they don't back out the new nuclear.  They back out the renewables.  And that is because nuclear has a very long lead time.


So the way the OPA sees this is it can't count on this conservation.  It may materialize, but it will be too late to back out the nuclear.  Well, that's right, it probably will be if we just leave it and sit back and let the OPA do the job.  So from my client's perspective, it is vital that we get on with the job quickly to demonstrate that conservation is ‑‑ can be obtained and it is reliable, because once it is it in place, it is there.  It's only if we get it soon that it is going to make a difference on the supply side.


I think my friend has already taken you to the OPA's comments in brief today about how they view the LDC role.  I recall that Mr. Love, who made a speech at the recent Pollution Probe conference, waxed poetic about some of the success stories he had seen amongst LDCs.  I note, though, that we have also heard how Hydro Ottawa has to curtail its fridge buy-back program, because it ran out of resources to go out and collect all those old fridges.  So there is something wrong with this picture right now, and I think the Board can step in and correct that.


 Now, I said that I would deal with the question of this potential for conflict between OPA budgets going out there and the LDCs rolling up their sleeves.  The mechanism we suggest is a variance account.  Should there be duplication, and money not spent, it will simply flow back to ratepayers by having a variance account to pick up on CDM expenditures.  There is also, as I have said, with respect to the four or five that may be asked to revisit their 2006 plans, it allows this Board to carry on with its rate cases next month, implant an expectation of what the budget ‑‑ how much the budget will go up, without any details, have them go away, back to the drawing board, and come back with their TRC screening later; meanwhile, you can go ahead and set rates and finalize rates, if you wish, because the variance account will pick up any discrepancy.


I just want to respond to a few questions from my friends.  Mr. Vegh said LDCs aren't in a position to judge the trade-off between supply and CDM as the OPA is.  Well, that is wrong, with respect.  That is exactly what avoided costs allow utilities to do in a very easy, streamlined fashion.  That is exactly why we have avoided costs.  That is exactly why this Board asked for avoided cost analysis to be done.  


Mr. Vegh suggests that in other jurisdictions they're moving away from a decentralized approach towards a centralized approach.  That is certainly true in some jurisdictions, some that we've cited, but it is also true in places like California and the northwest where we see exactly the opposite occurring.  They went to an alternative centralized delivery system because it is part of restructuring.  Restructuring hasn't exactly materialized as it was anticipated and they're moving back towards a decentralized approach in those jurisdictions, and they're some of the leading jurisdictions.


Give me a minute, Mr. Chairman.  I wanted to stress that we believe it is appropriate for the Board to actively encourage the utilities to cooperate.  We see the Coalition of Large Distributors are already doing so, and we think that is a terrific vehicle - Mr. Neme has made mention of it - as a means to avoid duplicated effort, as a means to enable stakeholdering to occur, competition to occur, as a way to share information.  We're concerned that that mechanism isn't being used to the extent that it could be, and it would be appropriate for the Board to ring that bell again and to perhaps invite the OPA to be a participant in such discussions, along with active stakeholders on these questions.


I'm going to turn to the other two issues very briefly.  I want to stress GEC -- on the free ridership issue, GEC has I think made clear now that we are not advocating retroactive free rider adjustments.  We're very sensitive to the LDCs' concerns in that regard.  


 We say that LDCs should use the best information that is available at the time.  We think, as a practical matter, the best information available in 2006 may well be the Board Staff's list in many cases, but in other cases the utilities will have better information and they should be obliged to design their programs in light of that and be obliged to bring it forward.  


It is particularly important that the Board speak now to this role, because if we don't get the rule right now, then we're going to have the same problem in 2007.  There will be people saying it's too late to change the rule.


The Board should make clear now that it expects, certainly by 2007, that it be evidence‑based so that the utilities while they're collecting their 2006 statistics, while they're designing their -- the evolution of their portfolio, will have regard to what real free ridership is to the level of detail we can get from the information that is available.


This is not just about unfair SSM awards.  That is a concern, too, but as we set out in our brief in some detail, if they aren't asked to look at free ridership in the context of the form of the program, we're going to encourage bad program design and bad portfolio makeup, and that is the real cost here.  It is not that some of them will take a few extra dollars or lose a few dollars in their SSM draws, although that is important, too.


Similarly, with attribution, indeed I note with respect to attribution, as the Consumers Council points out, that there are likely to be very few situations where we're going to have partnerships between the utilities and non rate-regulated entities in 2006.  There might be a handful of examples.  So there is no great concern about imposing that change right away.


Somebody this morning said there isn't any evidence that there is a problem.  Well, of course we don't have the evidence yet, but we do have a good example, in my submission, and that is in the Enbridge case.  You heard my friend for Enbridge speak about it this morning.  We have elaborated on that at length in our brief.  Mr. Neme refers to it.  I provided transcript excerpts -- the relevant transcript excerpts and evidence that we relied on in the Enbridge case that Ms. Nowina is chairing.  


My friend suggests you shouldn't go there.  The Board is seized with that and a different panel is seized with that.  Well, whatever the Board does in this case doesn't apply to the gas side, so, technically, I don't think there is any problem at all.


I think it is quite appropriate to look at that evidence to see what kind of concern can arise, where we have 100 percent attribution of -- in a situation where I think the evidence is perfectly clear that the activity, at this point in time, of the utility is responsible for a very small amount, if any, additional efficiency.  


We're happy to give them credit in the past.  They did a great service by joining other entities, the green communities and others, in getting the EnerGuide for homes program under way, piloting it.  They were rewarded for that in the past.  I don't think you're rewarded in perpetuity, which would be one of the outcomes of 100 percent attribution.  As long as you're involved in any way, shape or form, you get 100 percent?  We think that is inappropriate.  


Again, it is not just that utilities would richly and undeservedly rewarded if you have that rule of attribution.  More egregious from our perspective is you will be providing them a positive incentive to chase those free-loading opportunities, because it is easy.  You don't have to apply staff to it.  You're going to get an SSM.  You're going to free up budget.  You could maybe chase down a few of these opportunities and really boost your SSM, and the poor utility that goes out there and does something innovative and actually adds significantly to real participation, not illusory participation well it's not going to do nearly as well.  


So we think the rule as it stands is very dangerous, and it is appropriate that the Board make clear that that needs to change, if not immediately, certainly in time for the 2007 period, although we agree with CCC there would be really no great hardship in making it in the immediate either.  


Unless there are any questions, those are my submissions. 


MR. KAISER:  Mr. Poch, in the OPA submission, paragraph 11, I think it has been referred to earlier, they say in order to fulfil its coordination role, the OPA intends to undertake a comprehensive study to examine the role of LDCs in delivering CDM programs.  Do you take any comfort from that?


MR. POCH:  Well, I'm happy they're going to study that.  I'm reminded of the comment we heard this morning about paralysis by analysis.  I don't see a conflict between the OPA doing that and having the LDCs forge ahead now and be encouraged, strongly encouraged, mandated, to forge ahead now.  I think that will provide, that will throw up information, it will throw up innovation, it will provide good examples.  It will help isolate the situations where more of a provincial leadership role is required for coordination.  It will help isolate examples where local circumstances have been seized upon.  It is not perfect, we readily acknowledge that.  In a perfect world, we would have had years to plan this whole exercise.  There would be some all-knowing central body that would plan it.  But we don't have that perfect world.  


We see very little conflict and very little likelihood of any significant waste.  Indeed, if we don't move or have the LDCs move, we see great opportunity for great waste in the mechanism I started off with talking about the OPA's supply side plan this morning.  If we don't get conservation soon, we are by default going to have more supply that is more expensive by definition.  


So I think it is well worth incurring a little bit of or duplication of effort or even some false starts, because the benefits will far exceed those costs.  


By all means, the OPA are terrific.  In direct answer to your question, yes, by all means, it would be very helpful for the OPA to clarify its position on what it thinks it wants to utilize the LDCs for.  I don't think it is the OPA's job to dictate what the LDCs can do, but it is certainly helpful for it to clarify how it proposes to harness that resource, and that would be helpful to the LDCs and to this Board in understanding how its expectation -- what is a reasonable expectation of the LDCs from time to time.  


MR. KAISER:  Now, as we have it now, any incremental spending above third tranche has to be supported by positive showing under the TRC test?  You're not quarrelling with that?  


MR. POCH:  No.  I think that is very healthy, Mr. Chairman. 


MR. KAISER:  In fact, if I understand your argument, you're saying that should be the test regardless of who is proposing the statement.


MR. POCH:  Yes.  Absolutely, I think that is the only rational economic test.  It’s the only test that is in keeping with the Board's obligations. 


MR. KAISER:  You're suggesting Mr. Vegh's test is panamount to the RIM test, which will invariably fail?  


MR. POCH:  Yes.  I think inevitably in that simplistic analysis I gave it is only conservation programs that cost less than a penny that could have any chance of passing, and we know it is worth spending up to 9.9 cents if the avoided cost was 10.  So if that is the test, let's not bother.  


MR. KAISER:  Thank you.  


MR. POCH:  Thank you, Mr. Chair.  


MR. KAISER:  Mr. Adams.  


SUBMISSIONS BY MR ADAMS:  

     MR. ADAMS:  Thank you, Mr. Chairman.  I hope to be able to help the Board get slightly back on track with respect to the timing.  


MR. KAISER:  Any help is much appreciated. 


MR. ADAMS:  I will try to keep my submissions under ten minutes.  Energy Probe appears before you, sir, as an organization that has long interest and commitment to maximizing energy conservation.  We are also somewhat sceptical, based on our experience, about the efficacy of subsidized utility programs.  


The points that I am going to raise with you today are not primarily to repeat our brief submissions, they’re already on the record, but to address submissions, particularly arising from others in their written remarks and a few remarks that arose in their oral presentation.  


As an overarching comment, we would like to express our support for the Board's decision to convene this review.  We think it is timely, and there is an opportunity to increase clarity through this process, given the rest of what's going on in the Board's mandate with the Ontario power authority talking about conservation programs where they're banting around numbers of 5 to 11 billion dollars.  We think this is time for a cautious, methodical approach on behalf of the Board.  


With regard to the question the Board brought up specifically asking for submissions on the question of whether to mandate spending increases or not, we are generally supportive of the position of many of the utility groups that have appeared before you arguing against mandated spending.  


Energy Probe's not in a position to advise the Board with respect to jurisdictional matters, nor are we in a position to advise the Board as to our opinions with respect to how the courts might consider OEB initiative to mandate spending if a matter ever went to judicial review.  We're just trying to look at it from the point of view of practical regulatory implementation. 


I think a couple of scenarios jumped out at us, when considering this question about whether the Board ought to order incremental spending.  If incremental spending were ordered, we've asked ourselves the questions, Who would take responsibility to oversee the development of those programs?  If the Board made detailed kind of micromanagement instructions to the utilities with respect to the programs and ordered spending on particular programs, the Board might find itself in an awkward position, in the event that a consumer group came before the Board with a complaint that they felt that they hadn't received value from a particular program, the Board might find itself in a conflicted position, in fact, if it had waded into the initiation of such a project.  


Similarly, another potential difficulty might arise if the Board ordered a particular program or direction of programs to be pursued and the Power Authority came along after the fact and said that some particular element of the approach pursued by the Board had not or was not considered appropriate in the master plan brought forward by the Power Authority.  Those are two examples, I think, of practical consequences that substantiate the case against having the Board initiate pursuit in this area.  


With respect to free riders, while Energy Probe is sensitive to Pollution Probe's concern that some of the free rider rates that appear in the guidelines, the TRC Guidelines, may not, in hindsight, prove to be the best.  We recommend the moderate position with respect to the application of free rider rates.  


I was very impressed by the comments that Mr. O'Leary made earlier in the day when he presented a position on behalf of Enbridge with regard to this free rider question.  I will note that on the issue of free riders Energy Probe and Enbridge don't often agree on things, particularly for those that remember the acrimony that developed around the 2003 settlement agreement where Energy Probe and one other party, CME, were not agreeable to the negotiated settlement in that case and we litigated the matter.  

The approach that we recommend is to stick with the approach that is in the books, that everybody understands for now arising from the TRC Guidelines for the purposes of the third tranche results, but at the conclusion of that process, the Board is going to have data provided to it by the LDCs as part of the monitoring process associated with the third tranche, and we think that is an excellent opportunity for the Board to undertake research.  The Board will be in a unique position of receiving this information, having a very high level -- an opportunity for a very high-level view of the effectiveness of the conservation programs, and this -- and free ridership rates are a key question that arise in trying to assess the effectiveness of those programs.


So we encourage the Board to take an initiative, when that information is available, to review the matter of free ridership in the context of the overall effectiveness of the LDCs' programs from the beneficial perspective of a high level.


Although we support, in general, some of the remarks of Board Staff specifically with regard to the third tranche or the approach to free ridership, we are concerned about some of the recommendations that Board Staff has provided, and paragraph 56 is a Board Staff submission that we had a particular problem with.  I think just in terms of the time, it's a relatively minor point, and I'm going to make some submissions at the end about procedure.  I had hoped to have an opportunity to make our comments in writing, just for clarification of the record on that particular point.


Pollution Probe made a suggestion that since the free ridership guidelines in the TRC Guidelines of the Board were not in effect at the time when the third tranche programs were accepted by the Board, that, therefore, it would be okay for the Board to keep shifting the rules on free ridership rates.  We're concerned that that approach doesn't seem fair to us.


On the question of allocation of jointly implemented programs, while attributing 100 percent of the benefit of joint programs with a non rate-regulated party encourages partnerships between LDCs and non‑regulated organizations, we feel there is no justification for such an approach to turn into 100 percent attribution to the LDC.  


We believe that there is a risk of inappropriate C&DM initiatives arising from such rules, and so we recommend revision of those rules.


In Enbridge's written submission, they used the example of an instance where the LDC might have brought a particular program to the attention of a potential partner, and then, although Enbridge didn't contribute the full amount of the cost of the program, they would take full credit for that program since, in their example, they had initiated the case ‑‑ had initiated the procedure.


That same kind of hypothetical could flip the other way.  What happens if a third party came to Enbridge and made a suggestion about a program that Enbridge might participate in, and Enbridge thought it might be useful and got involved?  If it had been initiated by another party, would that give rise to Enbridge being able to take credit for zero percent of the benefits that might arise from a program like that?


The point that I'm trying to get at is that if you go down this road of -- that Enbridge has recommended to you, it asks the Board to get inside the mind of the ‑‑ at the point of the initiation of the project, to try and identify the causation.  We don't think that that is a practical approach to pursue.


So we are in favour of more limited rules with regard to attribution, as we have set out in our written submission.


Two last points to close, one with respect to the proposal from LIEN for the Board to engage in programs that redistribute wealth.  We don't see the Board having a mandate to do that.  There is a long history of this Board being asked by a variety of parties to do that kind of thing, to transfer cross-subsidies around.  The Board has always stepped away from all of that.  Many years, US jurisdictions do, but their legal circumstances of their regulatory agencies are different than ours.


If the Board does step down this road of becoming a redistribution agency, we see it as a slippery slope.  It is very likely that you would have, for example, industries coming before you asking for subsidies, because they might have an employment effect on some community if they didn't get a subsidy.  So we don't ‑‑ we recommend against the approach that LIEN has suggested.


Finally, a procedural point.  In this process here, there has been no opportunity for cross‑examination of any of the presenters or the positions that they've been espousing.  There has been no -- so far the procedures have not allowed really reply arguments from any party, although Board Staff has made reply remarks on several points.  Particularly those parties that were early in the order wouldn't have had an opportunity to respond if there were comments against their interest that arose later in the speaking order.


For all of these reasons, we recommend that the Board might consider allowing the parties that have participated in the process to file additional submissions that might be of a reply nature, that specifically arose in response to comments in the oral section of the presentations.


Those are my comments.


MR. KAISER:  Thank you, Mr. Adams.


MS. NOWINA:  I have one question, Mr. Adams.  I don't think you addressed Board Staff's recommendation about a prudence test that was different for those projects suggested by others.  Do you have a comment on that?


MR. ADAMS:  We wanted to go back and think about it some more.  If there was an opportunity in written remarks, I think we might be a little clearer than I can be here just standing on one foot.


Thinking through what Mr. Vegh's presentation was this morning, I think there ARE some attractive elements of his proposal, but I don't trust myself to make a complete answer.


MS. NOWINA:  That's fair, Mr. Adams.


MR. KAISER:  I think, Mr. Adams, it is fair we're sensitive to the comments you made about reply, and, in fact, it was our proposal at the end to raise this with the parties and suggest that maybe some form of written reply opportunity for all parties might be appropriate.


MR. ADAMS:  We wouldn't anticipate any extensive filings.  Certainly on our behalf, they would be a brief, but they might help to close or to tighten the process.


MR. KAISER:  I think we all recognize this has been a very compressed procedure, and we are appreciative of the efforts you all made to get this done in such a timely fashion, so we will accommodate any request you have.


Mr. Shepherd, you're next up to bat.


SUBMISSIONS BY MR. SHEPHERD:

MR. SHEPHERD:  I think, Mr. Chairman, the opportunity for reply will shorten my remarks.


MR. KAISER:  I was hoping it might.


MR. SHEPHERD:  Let me start with the question of whether the Board should order the utilities to spend more.


I don't think we need to ask the question:  Is there a need to spend more?  I think everybody in the room agrees there is a need to spend more and as quickly as possible.  It is clear from the OPA.  It's clear from the number of times the IESO last summer had to cut back and take emergency measures.  I don't think there is much doubt about whether the ‑‑ we should be getting the most C&DM we can.


So there are two questions, then.  How quickly should we do that?  Obviously, the need is immediate.  Nobody has any doubts about that, but the LDCs say, Well, we have uncertainty, this is new, we're learning, it is hard.  It's not something we've done before.  And we're still trying to figure it out, so give us some time.  Let us move in a more measured pace.  


Interestingly enough, the CLD submissions this morning says, Because of that you should let us be the sole arbiters of what we do this year, which seems to us a bit counterintuitive.  If it's something you don't know very much about, then maybe you shouldn't be the sole arbiters of how much you do.  But that's a side issue.  


The main issue here is the LDCs clearly are tentative and hesitant about this, and to a certain extent we understand why.  But - and to a certain extent I'm echoing the comments of my friend Mr. Klippenstein - these are not mom and pop operations.  For the most part, these are multimillion-dollar, sometimes multi-billion-dollar operations.  They hire top executives, top managers, and it is not unreasonable for this Board to say this is now one of your responsibilities.  We expect you to do it.  


I had a discussion with my 22-year-old son the other night when I was doing the written presentation and described to him the reluctance of the utilities to move quickly.  And his response was, 22 years old, so what you want them to do is you want them to suck it up, stop complaining and just go and get the job done.  And I said, Well, I can't say that to the OEB.  And that, in fact, is too harsh, but that is the direction that this Board should be going.  


So that leads to the third question, the third part of this issue.  That is, what's the role of the Board?  We've heard this whole discussion about jurisdiction, all that sort of stuff.  I guess, you know, we're not going to talk about the legal issue.  I think that the practical reality is if the Board decides it wants to exercise jurisdiction in this area, it has ample tools within its arsenal to decide to do that.  


Board Staff says what you should do is see through the lens of rates.  We agree.  The Board's role is to approve just and reasonable rates.  But traditionally, that's not limited - and I think this is the problem we've had in this discussion all day today - to looking at whether any individual expenditure is wasteful or imprudent.  That is not what you do.  That, in fact, would be a shockingly narrow view of your role.  


In my experience, anyway, and I think most people’s, is that the Board looks at prudence in context.  The Board considers at a high level how well run the distribution business is, how sensible the management judgements are that are being proposed.  


The Board considers the priorities that utility management proposes to make, the trade-offs they propose to make, the rate impacts of expenditures that might otherwise be prudent, but if it increases rates by 30 percent next year, you might still say, hey, that's not a good idea.  


The Board considers a lot of other factors and it is not just this particular expenditure, does it meet some test? 


At the end, rates are just and reasonable because the utility is making good judgement calls; balancing the many factors that are needed to manage a distribution business.  


I will give you one example outside of CDM, which we talked about at the break, and that is cast iron mains.  Ms. Nowina will be probably overly familiar with that.  Then because that issue, by the way, is currently before Ms. Nowina, I will be careful what I say.  But I will say this:  Everybody agrees that if we could replace all the cast iron mains tomorrow for 1.95 we should do it.  


What the Board has to decide in cases like that is how to balance issues of safety and reliability, issues of utility resource allocations, what else could they be doing with the money, rate impacts, internal priorities; all sorts of things.  Balance those all out.  And the decision on prudence is a decision that is a balancing act.  


Let me give you an example in the CDM context.  This is one that is close to my heart.  We have two utilities, Hydro One and Toronto Hydro, that have among the highest rates in the province.  They're two large utilities; they affect a lot of people.  In my case they affect 2,000 schools.  They have among the highest rates in the province.  


The reasons for that will be somewhere between zero and 100 percent because of factors outside of management's control, and somewhere between zero and 100 percent because of factors within management control.  We want to be able to come to the Board next month and say to the panels hearing those cases we want you to tell these utilities, number 1, report to us as soon as possible -- maybe in the next rate case, maybe sooner -- on why your rates are higher than everybody else’s.  We're not going to pre-judge it.  We just want you to go away and figure it out.  


Then we want you, for the factors that are not within your -- that are within your control, we want you to give us a plan for how to get those rates back in line with everybody else’s.  For the factors outside of your control, we want you to give us another plan, which is a plan for how you're going to mitigate that impact for your ratepayers, how you're going to make it less painful for them that you have high rates.  


One of the things that you might want them to do in that plan is to have more CDM.  Because their rates are high, it makes sense.  


What the utilities would say to you in this discussion is you shouldn't be allowed to do that.  You shouldn't be allowed to tell Toronto Hydro or Hydro One to go away, do that analysis and figure out how to get the rates down.  That's wrong.  That's just not what the Board's role is.  


I could give you a number of other examples, but in the interests of time I won't.  


What we are proposing is this:  We're not proposing that the Board set specific dollar figures.  We're not proposing that you order specific programs.  What we are proposing is that you consider CDM the same way as you consider every other judgement call the utility makes.  You ask, Are they spending too much or too little on this?  You ask, Is the approach they're taking appropriate, does it make sense?  You ask, Are the goals that they're trying to achieve with this particular area of their spending, are they appropriate and are they achievable?  You have to assess all of those things, not in isolation but in context of everything else in their application.  


This is where, in our view, the Board Staff's test, which we just saw a couple of days ago too, and the pure TRC test that my friends Mr. Poch and Mr. Klippenstein propose, go off the rails.  In both cases they try to be too mechanistic.  They give up flexibility for certainty.  That's wrong.  


The right way for the Board to decide these things, in our view, is to consider all of the relevant factors:  What are the existing rate levels?  What is the utility's resource availability; for example, personnel, how quickly can they ramp up?  What are the short-and long-term rate and bill impacts of a particular CDM plan or proposal?  What are the other priorities of that particular LDC?  If that particular LDC has a problem that it should be focussing on more than C and DM, you can't ignore that.  You have to take that into account.  What are the CDM opportunities in that particular LDC's area?


For example, if you have a high growth area that is building a lot of new houses, a lot of new institutions, a lot of new schools, for example, you can't ignore the fact that there is a bunch of lost opportunities there.  That may be a utility that you say you should be putting more into CDM right now because you have the opportunity to do so.  


The point is that the Board Staff proposal would say:  Have a nice simple test.  Well, it's not a simple issue.  The Board should do with this what it does with other judgement calls by utility executives, and that is, balance the various factors.  


In practice, what it means is that when a LDC comes in, Toronto Hydro comes in next month, or Hydro 

One, the Board should say, Could you be doing more in this area?  Could you benefit your ratepayers more by expanding your CDM?  


If the Board's answer is, yes, or if there is evidence before you that shows that that is the right answer, then the Board should be saying, You, Toronto Hydro, you One, whoever, go away and develop a plan as soon as you reasonably can to figure out how much more you can do practically.  Make those judgment calls.  Assess it for yourself.  We don't want to manage your utility, but we're setting the expectations.  Do what you can.  And what we see, you're not doing enough.  So go away, do a plan for more.  Come back to us and we'll assess that on the basis of these factors that we have outlined.


Now, the final question in this area is:  Should the Board be doing this?  We've had all of this talk about the OPA, et cetera.  I guess our question is:  If the Board doesn't do it, who is going to do it?


The CLD says this morning they're moving forward on second generation CDM, but two of the five have said -- stated their position in response to interrogatories from Energy Probe.  In Energy Probe Interrogatory No. 1 to Hydro Ottawa and Energy Probe No. 1 to Toronto Hydro, they both say, We're doing nothing after the third tranche programs.  We haven't thought about it yet.  We're not working on that.  We're focussing on third tranche.


Well, that's 3 million people that haven't started working on it yet.  Someone has to encourage the LDCs to take up this challenge.  Who else should it be but the OEB?  Do we simply leave it to the Minister to call them in and say, You should be doing more - I heard it described as "strongly urge them" - or does the regulator establish some expectations for how committed a prudently-managed LDC should be to CDM?  Our answer is that's one of the roles of the regulator, is to give expectations and guidelines to the people they regulate on what is expected of them.  And this is an important area of LDC operations and it is one in which part of your role is to set the expectations.


Let me turn to free rider rates, on which I will be much briefer.  There are two issues in the free rider rates.  The first is, Do you use the number in the guide?  The second is, Whatever number you use at the front end, is it locked in and used to calculate the incentive at the back end?


On the first issue, we think it is a matter of practicality.  Be pragmatic.  You can't have everybody going away and doing studies before they start getting the job done.  So in our view, the appropriate way to deal with the first side of the issue, Should you use the TRC Guide, is leave it as a guide.  Leave it as a default.  If utilities want to come in or if intervenors want to come in with evidence to show that some other number is appropriate for free rider rates, the Board can look at it at the time.  Otherwise, the guide is the default.  It's a practical way of dealing with it right now.


The other side is more difficult, however, because what the utilities say, and indeed what Pollution Probe and GEC say, is, Lock in -- whatever number you use at the front end, lock it in and that's how you calculate the benefits that the utility has delivered at the end of the day.  That's how you calculate what you incent them on.  Our answer is a simple one to that.  You should not be incenting benefits that didn't happen.  If they happened, incent them.


If it turns out the assumptions were wrong the other way, and they actually achieve more benefits, give them more incentive.  Absolutely right.  But don't give them incentives based on phantom benefits.  There is no faster way to turn, as my friend puts it, a good area from a boon into a boondoggle than to pay people to deliver something that didn't happen.  You wouldn't pay a salesman for making the sale if the sale didn't happen.  You shouldn't pay the utilities for delivering benefits that they didn't actually deliver.  It's a simple thing.


Finally, with respect to attribution, we note, and in our submissions we've talked about, the fact that attribution is really just a variation on free ridership.  It is just a different view of the same concept.  Indeed, the experts have -- that we cross‑examined have, to a large extent, agreed with that.


I can summarize our written submissions this way.  The principle should be that the value‑added delivered by the utility should be what they get credit for.  The simple -- the default, the simple approach, is base attribution on financial contribution, because it is something easy.  That is not always fair.  It wouldn't be fair, for example, with Enbridge and the EnerGuide For Homes program.  There is argument about how much they contributed, but it is quite clear that they're contributing and have contributed more than their financial contribution.


It is only fair for the Board to recognize that, but that should be based on evidence put to the Board that the Board can understand.  Is this utility contributing more, or not, or contributing less, for that matter?


The one thing I think needs to be made clear here is the two numbers that you know are incorrect for attribution, that you absolutely for sure know are incorrect, are zero and 100 percent, because it is a partnership.  It has to be somewhere in between.  So the TRC Guide is saying 100 percent, is picking one of the two numbers that has to be certainly wrong.  And that -- in our view, that is not the right way to do it.  Those are our submissions.


MR. KAISER:  Thank you, Mr. Shepherd.  We will take the afternoon break at this point.  Maybe if we could limit it to 15 minutes, if that is acceptable.  


MS. DADE:  Mr. Chair, I'm sorry, we can't hear you back here.  


MR. KAISER:  All right.  We will take the afternoon break at this point, if we could ask the parties to try and get back in 15 minutes and see if we can wrap up today. 


‑‑‑ Recess taken at 3:05 p.m.

     --- Upon resuming at 3:20 p.m. 

     MR. KAISER:  Please be seated.  


Mr. Dingwall, are you next?


MR. DINGWALL:  I am, sir. 


MR. KAISER:  All right.  Please proceed. 


MR. DINGWALL:  Am I visible from where I am?  


MR. KAISER:  Yes, that's fine. 


SUBMISSIONS BY MR. DINGWALL:


MR. DINGWALL:  As a preface to setting out CME's position on the three issues posed by the Board, it's important to state that CME supports a conservation culture generally.  CME is opposed, however, to central planning of CDM and favours the market approach. 


Central to CDM spending, whether by means of the utility model or central agency model, presumes technocrats are better able to make investment decisions than consumers based on their reaction to the price of energy.  


Having said this, CME’s summary position on each of the three issues is as follows:  Should the Board mandate an increase to CDM spending?  No.  CME does not believe it is appropriate for the Board to do so.  Should the Board mandate an LDC to reduce CDM spending?  Yes.  We believe that the Board has the ability and the mandate to disallow CDM programs that do not appear to be cost-effective, either at the outset or after the fact.  Should an LDC identify programs specific free rider rates?  Yes.  It is important for both ratepayers and LDCs to have accurate free rider rates.  Without them, it is impossible to assess the performance of a CDM program and can result in grossly inflated incentives.  


Should an LDC be allowed to claim 100 percent attribution when partnering with non-rate-regulated partners?  Again, our response is no on that.  LDCs should only be allowed to claim credit for proportionate contribution, and proportionate is not an animal that can come out of clear definition at this point in time.  There is a question of financial, and effort, and other things which suggest that a particular formula of attribution might not be appropriate as well.  


I would like to begin in terms of bolstering these statements with a discussion of free rider issue.  Central to this issue is what is a free rider and why does it matter whether the accurate free rider rate is used.  


In economics and political science, free riders are those who take more than their fair share of the benefits or do not shoulder their fair share of the costs of the use resource, involvement in a project, et cetera. 


Depending on the circumstances, energy conservation free riders are defined in one of three ways.  First, a free rider is an individual who invests in CDM without regard to an incentive.  The individual may not be aware of it or may not care about an incentive.  Or second, a free rider is an individual who invests in CDM and would have invested anyway but collects an incentive.  In CME's view, this free rider definition is pejorative.  It is applied to someone who willingly invests in conservation, and just because he or she pockets incentive he or she is a lesser person than someone who has to be bribed to invest in energy conservation.  


Third, a free rider is an individual who invests in CDM, may have heard about the program but does not take advantage of such incentive.  Such an individual is sometimes called a free driver, another term of the art of CDM.


The Board's free rider definition in the body of its TRC Guide is different than the definition in Appendix A.  As such, it is unclear what the Board definition is.  The Guide's definition is: 

“A free rider is a program participant who would have installed a measure on his or her initiative even without the program.”


But in Appendix A, the free rider definition is expanded to include: 

“This participant simply uses the program to offset the cost of installing or undertaking the energy-efficient initiative.”  


Accurate free rider rates are important to ensure that CDM program is needed; i.e., that there is a sufficiently large population of customers who would or could benefit from a CDM program.  


Here is a fairly good discussion at page 7 of the LIEN materials as to the theory and the practice of free riders. I'm not going to read that into the record at this late hour in the day.  It is in the record already.  


Essentially, the point to derive from that is that it is important to identify free riders involving, as a determinant, the total of the market size, the potential participants in a given year, as well as the size of each of the three free rider groups that we discussed earlier.  


Accurate free rider rates are also important to ensure that there is fairness between ratepayers and LDCs in terms of calculating the effectiveness of a LDC’s CDM program when that effectiveness is used to determine incentive payments.  That's where the understanding of what the total market of the activities initiated, not merely the size of the LDC's CDM program, is important in order to understand what the free rider potential is.  


Now, there's been some discussion with respect to a perceived regulatory burden with respect to having free rider rates determined individually or after the fact in the context of variance.  LDCs and others argue that requiring LDCs to provide an up-to-date on a program-by-program basis would result in regulatory burden.  In CME's view, if there is regulatory burden it is appropriate for the LDCs to provide up-to-date evidence of the potential market to the proposed CDM program warrants the effort.  Without information on the size of the market and the different categories of free rider, it is it not possible to make a reasoned and reasoned judgement about the reasonableness of a CDM program.    


To date, most programs submitted have sought to have certain parameters of flexibility which make up front identification likely more problematic than retroactive adjustment.  I realize, of course, that was for the third tranche programs and that what we’re trying to address is a different world, but going forward that flexibility within the programs, the ability to shift programs back and forth might not be something that is desirable if we're trying to pin down what the programs should look like and what the free rider potential should be.  


There is certainly regulatory precedent for the use of hindsight and retroactive review.  Reference was made this 

morning in an excerpt from the Alliance/Vector case which does call for, on occasion, the use of hindsight or really the best available information to determine the effectiveness and the appropriateness of something.  


One key point for CME is that regulatory certainty is -- well, let me step back for a second.  LDC and Board Staff support the application of free rider rates of a prospective basis.  CME disagrees and suggests the same issues of fairness and accuracy described apply equally here, and that LDCs are only attempting to shift risk from themselves onto ratepayers.  Regulatory burden and certainty should never trump accuracy and fairness.  


I would like to move on to a brief discussion of the mandating issue.  Quite apart from the need to determine accurately the energy savings contribution an LDC makes for purposes of program evaluation and rewarding performance, the submissions of LIEN and SCC suggest it’s important to clearly establish what a free rider is for the purposes of mandating CDM spending. 


SCC and LIEN are two cases in point.  Both believe that the Board should prod LDCs to spend more on CDM.  Presumably SCC wants more ratepayer spending on schools and LIEN wants more ratepayer money spent on low-income consumers.  Moreover, LIEN believes that low-income consumers should be classified add zero percent free riders. 


At the same time, LIEN cites Statistics Canada officials as saying that low-income consumers have $200 or less per year of discretionary income for all contingencies, including energy conservation, which suggests low-income consumers should receive 100 percent of the cost of CDM spending free.  


This makes low-income consumers, in CDM or CME's perspective, have the view of 100 percent free riders, not zero percent free riders.  Again, the SCC on the other hand wants LDCs to spend more money on schools, presumably.   SCC, in fact, is looking to other ratepayers to finance CDM spending on schools.  They too meet the economic and political science definition that we discussed earlier of a free rider.  


Now, the next section I would like to cover is CME's position with regard to mandating higher levels of energy conservation spending.  


The responsibility for electricity CDM in 

Ontario is confused with both a central agency model and the utility model now being in play.  This confusion is in urgent need of clarification.  CME favours the central agency model of CDM planning and implementation over the utility model provided.  With the central agency role, there is no LRAM, and if a DSMVA is in place along with an incentive mechanism the volumetric target should be adjusted proportionate to the additional DSMVA budget used.  If an incentive mechanism such as SSM is in place, the incentive should not be based on a TRC calculation.  LDCs should not be rewarded based on some notion of a societal benefit.  There should be no dedicated CDM charge or tax.  CDM funding should be assigned by the legislature.  


Notwithstanding the Board's preference for a central agency model, Ontario appears to have defaulted to a utility model, with the Board's active participation.  For the reasons set out in its written submission, CME believes that it is appropriate to mandate additional CDM spending beyond that proposed by an LDC.  

I would like to move on to the area of attribution.  CME strongly opposes the Board's current guidance that LDCs can claim 100 percent of the benefits associated with the CDM program in which they jointly market and deliver a program with a non‑regulated third party, such as NRCan.  CME also opposes LIEN's suggestion that an LDC should be allowed to claim some increment, such as 20 percent of total net benefits above the benefits the LDC created as a result of its efforts. 


Should the Board approve LDCs claiming one hundred percent of the benefits of joint CDM programs with non‑regulated entities, this will, in CME's view, result in LDCs designing programs to achieve significant TRC leverage, which could really skew the intentions of that design.  This, in turn, would result in higher than justifiable incentive payments, and the cost of that skewing would be a cost to ratepayers.


The Board has a responsibility to ensure distribution rates are set at the lowest possible level, consistent with safety and security of supply.  Indeed, in CME's view, the OEB has a responsibility to ensure that ratepayers' interests are protected against LDC attempts to charge ratepayers outrageous incentive claims based on benefits claimed, but not earned, by their efforts.  


LDCs should only get credit for the incremental savings their efforts produce.  To do otherwise would result in double counting and rewarding LDCs for results that they did not achieve.  It could also result in an LDC receiving a grossly inflated incentive which, in turn, could result in its skewing its CDM program designed to achieve inflated incentive returns.


Now, I had one more point, which was really a point of presumption in looking at all of the regulatory animals that are gathering in the herd these days.  The context of the OPA appears to be the context of a non rate-regulated entity, as far as some of its CDM activities are likely to be.  In looking at that, there is the potential that many of the additional CDM activities that might flow through the OPA and might involve LDCs could take place through the mechanism of a ministerial directive.  In that circumstance, it wouldn't be distribution rates that would be funding those initiatives.


It was our presumption, in preparing the submission, that any potential partnering or any potential questions of attribution for LDCs of any program that they might be involved in, in conjunction with the OPA, would not be open to any form of shareholder benefit, as the funding for those OPA-driven programs would not be coming from distribution rates.  


So that is the presumption that we've made in advance of making these comments.  I don't know whether or not that presumption is correct, but I wanted to put that on the table.


Those are our submissions, subject to your questions.


MR. KAISER:  Thank you, Mr. Dingwall.  

Who is next?  Is it Mr. Heeney?  Ms. Halliday?


SUBMISSIONS BY MS. HALLIDAY:

MS. HALLIDAY:  Good afternoon, Mr. Chair, Ms. Nowina.  My name is Sheila Halliday and I am here on behalf of the Low-Income Energy Network.  With me is Mr. David Heeney, who prepared the draft reports submitted as evidence on behalf of the Low-Income Energy Network.  He is here to answer any technical questions you might have concerning LIEN's position.


It is always difficult to be at the end of a process, and I'm sure you're all tired and we all want to go home, and I've been thinking about what I could say that was new.  To be honest with you, there is not much that I can say that hasn't already been said.


I would like to ‑‑ LIEN is a relatively new intervenor in these processes.  I would like to say that it does represent a cross-group of 40 members that represent energy, public health, legal, tenant housing, education, social and community organizations.


It firmly believes in reducing electricity bills for all low‑income consumers.  We are talking about the bill.  We are not talking about specific distribution rates.  We are talking about the overall bill.


It also firmly believes that low‑income consumers need to have access to conservation programs and technologies.  They are a specific group that may, in fact, be lost in the shuffle of the general consumer groups and residential groups, and that they need to have special programs directed at them; and, finally, that in addition to this, that realizing environmental and energy and economic efficiencies are associated with the efficient use of energy.


So conservation and demand management is a win‑win situation for everyone.


I have also been grappling with the question of the Board's jurisdiction and, like many intervenors here or parties here, I didn't think that this was going to be an issue in the proceeding, and so haven't made formal submissions on behalf of the Board's jurisdiction, but I would like to say that while conservation and demand management expenditures have risen within the course of a rates hearing, that the Board's jurisdiction is not limited to merely rate-making.  


In this regard, I would point out that there are larger policy issues that have been entrusted to the Board in section 1 of the Act, and they include not only prices, but adequacy, reliability, quality of electricity services, as well as the economic efficiency and cost effectiveness of demand management.


So our position is that conservation and demand management relate to the broad spectrum that the Board has, and not merely to setting distribution rates.


We would also like to point out that with respect to jurisdiction, I think everyone has said that if the Board wants jurisdiction, you can take it.  And, again, while it came in the context of a rate-making hearing, the Board has all kinds of regulatory tools, including codes, including licensing provisions, including attaching conditions to rate orders.  So there are a broad spectrum of regulatory tools that the Board can use as far as conservation and demand management.


LIEN urges you to use the tools that you have in order to effectively mandate conservation and demand management.


To be honest, we felt a bit blind-sided by the Board Staff raising the interpretation of prudence in this proceeding.  We agree with the overall summary of the test of prudence.  I made a note I couldn't have said it better myself.  We feel that the application of the test, as proposed by the Board Staff, places too narrow an interpretation on the function of the utility, but also the Board as a regulator.  


And as you pointed out, Mr. Chair, originally the Board approved conservation and demand management without any general requirement of prudence, and this approach is now being refined, so we have the TRC test.


So that now we're adding in another sort of level of prudence that I don't think and LIEN doesn't think is appropriate at this point in time.


One of the problems I think the Board has been grappling with, and has been grappling with for a while, is the role of the Board as far as setting electricity distribution rates are concerned.  


It was easy in the old days of the Board ‑ and I know that Tom Adams mentioned the past policies of the Board ‑ for setting rates.  It was a rate-making, regulatory, economic regulator, and the Board felt very comfortable in this role as an economic regulator.  It was relatively simple.  Utilities would come in claiming the sky was falling and setting outrageous proposals.  Intervenors would come in and say, No, no, you shouldn't do that.  That's too expensive.  The Board would saw it off somewhere in the middle and everyone would go away.


The problem is is that the government has clearly stated that the LDC has a primary role in providing conservation and demand management.  Hopefully we've gotten over that hurdle about the central agency versus the LDC.  I think it is pretty clear that the LDC has a significant and primary role in delivering conservation and demand management.


And I think in our submissions we set out some of the reasons for it.  The LDC knows its territory, knows its customer, knows the customer mix, knows whether the territory is expanding with new housing or is contracting, knows whether there is a lot of older houses that need to be retrofitted.  So, therefore, it is critical that the LDC has a primary role in determining its plan for conservation and demand management.  


The problem is that in the traditional rate-making sense of the Board, the costs associated with conservation and demand management, the way that the LDC recovers those costs is through its distribution rate.  And the distribution rate itself does not necessarily relate to the benefits of the ‑‑ that those costs have incurred.


So LIEN isn't concerned as much with the individual distribution rate as it is with the overall cost of the utility bill.  And we think that the Board shouldn't take a narrow approach and say, distribution rate, distribution cost, they've got to be linked.  It has to take a broader perspective, and in our submission it has the jurisdiction to do that and the regulatory tools to do that.  


In that regard, when the electricity sector was being restructured, the original rate handbook had a placeholder for DSM.  That was as it was then called.  And because there was concern that electricity distributors were becoming "wires only" companies and were prohibited from conducting any other business other than distribution of electricity.  


So there was a placeholder in the original rate handbook that said, We've got concerns about this, so we're not going to deal with DSM.  And this uncertainty was settled by amendments to the Electricity Act and the corresponding amendments to the Ontario Energy Board Act that said the LDC may conduct these activities.  


So it is our submission that while it wasn't the most elegant way of dealing with this uncertainty of whether a distributor could conduct DSM activities, or CDM activities, as we say, I think putting it in that historical context, I think, makes sense as to that's why it is permissive and not mandatory.  


The other sections that Mr. Vegh had raised deal with the distribution of electricity, non-discriminatory access, et cetera.  But this provision is really an enabling section rather than you could do it if you want or not do it if you want.  


As I've said before, it is clear that the LDC has a major role, and as well the Conservation Bureau of the OPA has a major role.  We see those as parallel roles.  We don't see them as in any way conflicting with one another.  


I think that I would like to say that it is clear that the government has a policy in favour of conservation demand management, and it is also clear that the Minister has said not only in its directive to the OPA but also in its letters to the LDCs that we've submitted with our materials that there must be provision made for low-income consumers.  


We have also said that LIEN firmly believes in conservation demand management.  It also believes that each LDC should be expected to conduct meaningful conservation and demand management activities, that this has become a primary core of its business to conduct this, and therefore, it should be, in submitting their rate applications and submitting their conservation demand management programs, the Board should clearly indicate that they are expected to perform conservation and demand management within their territory.  


If every LDC is expected to conduct conservation demand management activities, then you won't have the problem of the cross-subsidization where some LDCs are doing conservation demand management and others aren't.  


As we've also said, we expect that there should be programs directed specifically at low-income consumers.  I also appreciate the Board's concern that there may be cross-subsidization, that there may be -- that this is a social policy rather than an economic-regulated policy, but this is clearly what the government has mandated, and therefore we think that the Board should specifically encourage that the LDCs conduct conservation energy for low-income consumers.  


We've said in our materials, but just to give you a flavour for the sorts of things, a program that gives a rebate on buying a high-energy appliance may not be applicable to a low-income consumer because they can't afford to buy a new appliance.  A program that involves handing out low-wattage light bulbs at the Home Depot in Leaside may not be an approach to low-energy consumers who don't frequent the Home Depot location in Leaside.  So these are specific people that are very difficult to reach.  They represent -- it's a large portion of their disposable income that it represents, and so that is why there must be specific provisions dealing with low-income people.  


With respect to the specific questions asked by the Board in this proceeding, we appreciate there may be an opportunity to clarify our positions in written submissions later on.  We think that some the parties have misinterpreted what our positions are in their submissions, and so we would like the opportunity to be able to clarify it.  But basically, our positions are with respect to the question of -– sorry, one moment, please.  


With respect to the position of a program-by-program basis, we think that if a LDC proposes no or inadequate CDM programs directed at low-income consumers and doesn't provide an explanation satisfactory to the Board of why there is no need for such programs, then the Board should order the utility to spend money on low-income CDM programs in an amount that is different from the amount proposed by the LDC in the test year.  


We think that CDM is such a critical point for an LDC that the Board should do this.  We also think, for example, if a LDC came in with a proposal where they were going to spend no money on O&M, the Board would clearly have the mandate to order them, Why in the world aren't you spending money on O&M?  Why aren't you spending money on system security?  Why aren't you spending money on system adequacy?  Because we believe that conservation demand management, demand side is equally important in order to facilitate the adequacy of supply, the security of the system, to reduce the overall bill to the consumer.  We think that that is important.  


We have also said that the LDC shouldn't be required to demonstrate free rider for all CDM programs on a program-by-program basis because we don't think it is very practical, and that these levels should be determined in advance.  We note that the Conservation Bureau has said that they are willing to agree, if requested by the Board, to study the free rider issue.  


Finally, we've been concerned that there are a number of disincentives or barriers to LDCs implementing conservation demand management issues.  So we're trying to suggest practical ways of overcoming these barriers that are inherent in the system.  It seems as though everyone is saying:  We should do it, but not in my court.  


That’s why we think there should be an incentive to LDCs to enter into partnerships with other non-regulated utilities, and our position is stated in more detail in our submissions.  


Finally, I've been trying to think of the process and where the process has gotten off the rails again.  I had thought that we were basically on the rails, and now it seems as though we've gotten off the rails.  I think that we strongly feel that the LDC, in its rate application, should include its conservation and demand management plan.  We think that if they're joint partnering with another entity, whether it be rate-regulated or non-regulated, they should clearly indicate that.  There should be a set budget and they should determine the apportionment of the value that each party is contributing.  


We have said in our submissions it should be a monetary and non-monetary contribution, because we certainly appreciate that Enbridge has been actively involved in some program where just the monetary wouldn't be sufficient.  


We think that the TRC Guide is an effective tool to set issues such as TRC costs, free ridership -- TRC benefits, sorry, free ridership levels, et cetera.  But we see this as an ongoing, dynamic process, that this is the best shot we've got right now, and that the utilities should be entitled to use the information that is set out in the guide.  If the utility has other information, or as more information becomes available, they should have the opportunity to present that information.  


We would also submit that there should be a process of regularly upgrading the TRC Guide so that it doesn't fall in each individual rate application for parties to come forward and say, No, that number is wrong.  It's an ongoing generic process that can be coordinated through Board Staff and the other parties - the Board has done that before - so that the burden doesn't necessarily fall on particular utilities to be able to establish a particular ridership level in one case or not, for example, and that they should be able to rely on the guidelines set out in the TRC Guide.


As we've said before, we think that there should be a specific box that would indicate low‑income programs, because the government has mandated low‑income programs, and that the utility should at least address its mind to what is available in its territory for low‑income people.


We acknowledge that this is a ‑‑ and they should be expected to be engaged in those sorts of programs.  We acknowledge that it is a rebuttable presumption, so the utilities should be able to come forward and say, We're adequately providing for low‑income in other programs.  There may be a particularly rich territory where they don't have sufficient low‑income customers in order to be able to have meaningful programs for low‑income customers, and we acknowledge that.  But the first part of it should be what is directed, and then you can tell us why you can't have programs directed to low‑income customers.


At that time, all the intervenors, including LIEN, can look at the programs that have been submitted, ask interrogatories, questions as far as what the problems are concerned and hopefully, hopefully, be able to resolve this through ADR or further clarification of the information that is available.


If, in fact, it can't be settled, then obviously the rate application would have to go before the Board for the final determination.


We're a little concerned at some of the comments that were made about trying to settle this once and for all and be definitive, because we do see that it is an ongoing process, that programs will change, the efficiency of programs will change.   Programs may change as the government mandates certain additional standards, for example.  So while there ‑‑ you may need a program to encourage higher efficiency in appliances, the government mandates that all appliances must be of a certain level, then it doesn't make sense to continue on with a CDM program where the government has mandated it.  


Likewise, for example, we understand that the government has or is going to mandate certain mandatory reductions in energy efficiency for government buildings, for schools, et cetera.  The question is, if it's been mandated, there doesn't need to be an incentive to encourage these utilities or these groups to do it, involved in it.  The government has mandated it, so, therefore, again, the programs are going to change on a going-forward basis. 


The same thing with free ridership rates.  As the program continues on, the free ridership rates, as far as the programs, will change, as well.  So, therefore, technically speaking, those free ridership rates will depend upon the length of time that the program has been in effect, too.  


So, again, it is ‑‑ we see it as an ongoing iterative process, as information comes forward, better information comes forward, to update this material, but we would also say that our position is it should be done on a prospective basis so that both the utilities and all of the parties know, going into the process, that these are the rules, this is what's been determined.  If better data becomes available later, it can change, but it should be prospectively, not retrospectively.


I think that those are our submissions, unless you have any questions, thank you.


MR. KAISER:  Thank you, Ms. Halliday.  Mr. DeVellis?


SUBMISSIONS BY MR. DeVELLIS:

MR. DeVELLIS:  I believe I'm next, Mr. Chair.


Mr. Chair, good afternoon, Panel.  I also represent low‑income customers, and we have advocated in our submission for increased spending for CDM programs targeted to low‑income customers, and I've heard others ‑‑ the arguments of others that this represents a sort of cross-subsidy or social policy.


We would submit that the opposite is true, that CDM programs generally have a real danger of regressive cross-subsidy and that low‑income customers pay for CDM programs in their rates, like all other ratepayers, but are not able to participate in them due to financial, social or language or other barriers.


For that reason, we believe that targeted low‑income programs are necessary to address this imbalance.  It is not a matter of redistributing wealth.  It is to correct the redistribution that already exists in general CDM programs.


We have presented a table in our submissions that we believe demonstrates the need for additional targeted CDM spending to low‑income customers, and that is at page 4 of our submissions.  What the table shows, in our view, is that, as Ms. Newland pointed out this morning, the overall level of CDM spending we believe is sufficient, in that it is in line or in many cases greater than the level of overall spending by gas distributors, for example.


However, what the right column shows is that the proportion of CDM spending on targeted low‑income programs is extremely low, but for three examples there that we cite, in many cases between zero and 4 percent of the total CDM spending targeted to low‑income programs.  


We've included in appendix A to our submissions a table which shows that many of the LDCs listed have no targeted low‑income spending at all, outside of their social housing programs.


We've also included a selection at appendix B in our submission, a selection of interrogatory responses to VECC and to LIEN and other parties, which, in our view, demonstrates that LDCs have not addressed themselves to targeted CDM programs.


In our view, it is -- as I said already, it is necessary to correct the imbalance in CDM programs, and also has been mandated by, for example, former Minister Duncan in his letters to ‑‑ or directives to the OPA and to the electricity LDCs, and the letters we have also included in our submissions.


So for those reasons, our answer to question number 1 is that we don't believe that additional CDM spending is necessary, except for targeted low‑income programs in order to address the imbalance that results generally from CDM programs.


On the issue of prudence raised by the Board, I agree with Mr. Poch, although for probably different reasons, that the approach advocated by the Board would create a situation where CDM considerations would appear or insert into every issue in a rates case, for example, asking why the utility spent money on upgrading the poles or upgrading computer hardware systems.  IN our view, that would unduly complicate rates proceedings that are already, in some people's views, excessively complicated.  It would also present a parallel test of prudence in addition to the TRC Guide.


On the issue of free ridership, we agree with others that free ridership rates should be set prospectively, and while we don't necessarily agree with all of the free ridership rates set out in the TRC Guide, we don't believe it is practical, at this point, to require LDCs to establish specific free ridership rates for the 2006 test year.  However, we agree with submissions of LIEN and others that an opportunity should be provided to present evidence in future to improve on the TRC ‑‑ rather, free ridership rates set out in the TRC Guide.


Finally, with respect to attribution, we agree with others that LDCs should not be able to claim 100 percent of benefits of programs jointly delivered with non‑regulated entities, and the point we made in our submissions is that most of the non‑regulated entities are government entities, and if you think of ratepayers as taxpayers, as well, ratepayers will, in effect, have already paid for 100 percent of the contribution, whether if it's from -- for example, the federal government, on the EnerGuide program, ratepayers have paid for that through their taxes.


So LDCs should not be ‑‑ it would be unfair, in our view, for LDCs to claim 100 percent of the benefits when they haven't paid 100 percent of the costs; when in fact it was ratepayers who have paid 100 percent of costs.


Some have argued that would create a lower incentive for the utility to participate in those programs.  Our view is that the utility should only have the incentive to engage in certain programs in proportion to their contribution, anything else would be economically inefficient, in our view.  It would encourage them to over-invest in certain programs.  


Subject to any questions, those are our submissions.  

     MR. KAISER:  Thank you, Mr. De Vellis.  


Mr. Cass.  


MR. CASS:  Thank you, Mr. Chair.  We will move forward to the front panel.  


MR. KAISER:  Thank you.  


SUBMISSIONS BY MR. CASS:

     MR. CASS:  Mr. Chair, the submissions of the Ontario Power Authority today may stand out as somewhat unique in relation to the other submissions that the Board has heard so far.  This is because the OPA did not intervene in the expectation that it could directly answer the questions posed by the Board in its notice of proceeding.  Instead, what has happened is that in their answers to the Board's questions certain other parties have filed material that addresses the role of the Ontario Power Authority.  


The OPA has intervened to provide context to this discussion that has occurred about the OPA's role.  Given the purpose behind the Ontario Power Authority's intervention, I think that my submissions today can be fairly brief.  


As I think everyone is aware, the Conservation Bureau is established by the Electricity Act as an office of the OPA.  The Conservation Bureau is given a mandate by the same statute of leadership in planning and coordination of measures for electricity conservation and load management in Ontario.  


This is a role that the OPA takes very seriously.  It places great significance on its responsibility to assume leadership of CDM efforts in Ontario.  This role of the OPA needs to be understood in its statutory context, and again, that's a big part of the reason why the OPA has come here today.  


Specifically, the tools given to the Conservation Bureau to fulfil its mandate are the powers of the OPA under the Electricity Act and its regulations.  Effectively, for the purposes of the matters that we are talking about today, these powers of the OPA are the power to enter into procurement contracts, which in this case would procure demand-side resources, and also the obligation of the OPA to plan for demand management, among other things, in the integrated power system plan.  


There are also regulations, as I've referred to, that should be remembered as the context of the OPA's role is considered.  We do have copies that we can hand out if necessary, but I'm not sure that it is necessary to take that time.  I can refer the Board to the regulations that I have in mind.  


The first of these is regulation 426 of 2004.  This is the regulation that addresses the OPA's procurement processes.  


I will try to avoid reading all of the words of the relevant provisions, but I think it is important that I am faithful to the wording.  Regulation 426 of 2004 starts in Section 1 by indicating that:  

“The OPA shall not commence the procurement process unless, in consultation with interested parties, it has made a certain assessment.”  


That assessment has different branches, and I won't read all of them.  But it starts out in Section 1 by indicating that the assessment is to be of the capability of the IESO-administered markets, or the likelihood that investment by other persons will, among other things, deliver measures that will manage electricity demand or result in the improved management of electricity demand, the point being that the OPA, it's a precondition to its commencement of the procurement process that it assess, among other things, the likelihood that investment by other persons will deliver demand management measures.  


The same regulation goes further in Section 3.  Section 3 establishes principles in the procurement process for the OPA.  It is also worded in mandatory language.  It states that the OPA shall comply with certain principles.  One of those is that to the greatest extent possible, the procurement process must not have an adverse impact outside of the OPA procurement process on investment in electricity supply and other things that include measures that will manage electricity demand.  


Again, the same point, that the OPA's procurement processes are to be established in a manner that does not adversely impact investment by others in demand-side activities.  


Just to reinforce further the same point, one can look quickly at regulation 424 of 2004, which is the regulation setting out certain requirements in respect of what the OPA is to do under the integrated power system plan.  


In Section 2, paragraph 5 of that regulation, it is stated that:  

“One of the things that the OPA shall do is identify measures that will reduce reliance on procurement.”


So the contextual point of all of this, Mr. Chair, that the OPA felt it was important to bring out in this proceeding is that the OPA certainly does have a leadership role in CDM, but this is not a role that is exclusionary.  The OPA's role is not intended under the statute to be fulfilled in a manner that excludes conservation efforts by others.  


On the contrary, the statute is clear that the OPA is to use its procurement processes so as not to adversely impact other investment and demand management, and further the OPA is required to identify ways of reducing reliance on procurement.  


Now, at this point I come to a small matter of clarification regarding Exhibit 1.  The Board will recall that Exhibit 1 was an extract from the Supply Mix Report of the OPA.  


In Exhibit 1, there is a table called table 1.2.10, and entitled "A Robust Portfolio for Meeting a Range of Scenarios."  In that table, one of the resources identified, of course, is conservation.  The capital cost associated with conservation is shown as a range of 5 billion to 11 billion dollars.  


The point of clarification that I wanted to make about this is that Mr. Vegh referred to the $5 to $11 billion as OPA money.  In light of the context that I've already 

described to the Board, that the OPA's efforts are not to be exclusionary of other conservation efforts, I thought it was important to point out that this table was not intended to suggest that the one and only way of accomplishing the resource spending identified in the table was through the OPA's procurement efforts.  


So in other words, the $5 to $11 billion was not intended to suggest that that has to be entirely OPA money, to use the words that were used earlier.    


Now, this leads me to say as well that the OPA does believe that LDCs, electricity LDCs, have an important role to play in conservation.  The OPA has already stated in its written submission its intention to proceed to study the role of LDCs in CDM.  


In doing this study, the OPA will be considering not only the delivery of CDM programs of the OPA's demand management programs by LDCs, but also the design and delivery of the LDCs' own programs.


There are a number of factors that the OPA thinks it is important to consider in this regard.  These would include things such as the following:  The benefits of having at least some CDM programs that are designed locally; the ability of LDCs to bring an understanding of local circumstances and motivations to the designer programs; and the extent to which benefits of CDM are not necessarily all universal, such as when a CDM assists a local utility with resolution of local system constraints.


Now, again, I don't want to suggest to the Board that the OPA is here today to tell the Board that it has reached ultimate decisions on these considerations.  These are considerations that the OPA has under study and is giving top priority to advancing the study of in the immediate future.


In doing that, the OPA expects to take into account the views of the LDCs and of other stake holders as to the appropriate roles and responsibilities of LDCs.


Now, Mr. Vegh also referred, in his submission, to the IPSP, Integrated Power System Plan.  He pointed out that this is where trade-offs will be made in planning decisions about generation, demand management and so on.  The OPA agrees with this statement.


The IPSP, by definition, must be an integrated plan, and so indeed it is the place where those trade-offs must be made.  In other words, the IPSP must ultimately reflect the OPA's planning decisions about the sorts of things I've just been referring to, the role of LDCs in CDM and the OPA's decisions more generally about demand management.  But this reference to forthcoming IPSP should not be taken as any suggestion that the OPA does not give top priority to the conservation bureau's leadership role in respect of CDM.


As I already stated, the OPA takes this responsibility very seriously.  It will be working closely with the LDCs throughout 2006 to coordinate CDM programs.  It will be proceeding, on a top priority basis, with its consideration of the respective roles and responsibilities of parties in CDM.


Now, again, the purpose of these submissions is not to suggest that any of this helps the Board directly answer the questions in this proceeding.  I, again, emphasize that instead the purpose was to provide the context of the OPA's role, to the extent that this has entered into the discussion as an indirect factor in the Board's consideration of what is in front of it.


Thank you, Mr. Chair.


MR. KAISER:  Thank you, Mr. Cass.  Mr. Cass, you referred to Exhibit 1 and made the point that Mr. Vegh may have misdescribed the $5 to $11 billion as OPA money.  When your client developed these estimates of this spending over this period of time, what assumptions did they make as to what amount of this money would be coming from the LDCs?


MR. CASS:  Yes.  I've been confirmed on both sides in the answer that I was going to give, Mr. Chair, which, no such assumptions were made.  It's a number about conservation spending, without any assumptions about source.


MR. KAISER:  Now, you've been here throughout the proceedings today, and having reviewed the evidence and heard the submissions, you will be aware that there are a number of these parties that take the view that the LDCs aren't spending enough, currently.


Do you have any position on that?


MR. CASS:  Mr. Chair, at this point in time, much as I know that the Board would appreciate views of the OPA, I don't think the OPA is in a position to assist the Board with that question at this time.


MR. KAISER:  Then, finally, you've also heard the view of some of the parties that this Board, in exercising its jurisdiction, should be giving greater guidance to the LDCs, and there has been reference to section 83 and setting of targets that might guide the LDCs as they bring forward their applications in the future.


Do you think that is a proper role for the Board, or is that something that your client should be doing, in your view?


MR. CASS:  Well, first, Mr. Chair, again, coming back to the submissions that I made about the tools that the OPA has under statutory authority, the concern I would have is I don't believe those statutory tools enable the OPA to directly mandate what LDCs will do.


The OPA certainly has a leadership and coordination role, but my understanding of the statutory provisions is that that ‑‑ there is nothing that would permit the OPA to require LDCs to behave in a particular fashion.


MR. KAISER:  I know, but that is not my question.  I'm not talking about the OEB mandating.  I'm not talking about the OPA mandating.  I'm talking about whether your organization or this organization should be establishing spending targets.


MR. CASS:  Might I just have a moment, Mr. Chair?  Thank you.


I'm sorry, Mr. Chair.  The OPA does see, as part of its leadership role, that it would assist the Board in the Board's determination of the extent to which those sorts of targets or that sort of guidance should be given to LDCs.


At this point in time, the OPA does not have particular recommendations that it can provide to the Board.  As I've said, the OPA's top priority task that it is proceeding with its consideration of those issues, and its expectation is that it would be in a role of assisting the Board with providing that sort of guidance to LDCs.  At this point in time, I can't offer specific recommendations for the Board.


MR. KAISER:  No, I understand that.  But as to process, I take it, from what you've just said, you would see it appropriate for this Board to establish such targets.  Do I understand that correctly?


MR. CASS:  I probably did not state it well, Mr. Chair.  I think the expectation of the OPA is that -- it has these matters under consideration.  It would come back to the Board with its recommendation, but whether that recommendation will ultimately be set targets, that is not something that I could say sitting here today.


MR. KAISER:  All right.  Well, I know Ms. Nowina has some questions, but I want to leave that issue with this, and I realize that you need time to consult with your client, but this is a very live issue in this community and most people seem to agree that more CDM, rather than less, would be useful; that it's been a bad summer.  The IESO has issued a report that all of us have read carefully and give some considerable weight.  


So it would be helpful if you can consult with Mr. Lyle and Dr. Car in your reply submissions, if you feel able, and possibly give this some further thought.


MR. CASS:  Thank you, Mr. Chair, yes.


MS. NOWINA:  I have a couple of really simple questions, Mr. Cass.


One is that this study you're going to do regarding LDCs, it can proceed.  The answer to the second question is something that the OPA itself is now discussing, and I don't have the answer as to when it would ultimately be available.  It is under active discussion right now as to what the timeline would be.  


MS. NOWINA:  Can I interpret “as soon as it can proceed” to be something like first quarter 2006?  


MR. CASS:  Certainly, in terms of proceeding, not necessarily result.  


MS. NOWINA:  Right.  Just the proceeding itself?  


MR. CASS:  Yes.  


MS. NOWINA:  Great.  Thank you.  The other one is probably just as easy, but we will back to the $5 to $11 dollars, the money that has no assumptions.  Actually, I'm assuming it does have some assumptions.  Does that amount of money refer to all CDM expenditures that the OPA expects that will take place during that period of time in Ontario to give you this kind of capacity result, regardless of who provides the money or does the program?  


MR. CASS:  I almost hesitate – 


MS. NOWINA:  I thought it was easy. 


MR. CASS:  -- to embark on this, Ms. Nowina.  It is a planning assumption for the purposes of the work that was done in the Supply Mix Study.  It is not at the level of a determination of expectations of spending that would lead in the direction of the sorts of questions that are being asked about what is the source of it.  It's a planning assumption is what it is.  


MS. NOWINA:  But that planning –


[Mr. Cass consults client]  


MR. CASS:  I will do my best, Ms. Nowina, to state what Mr. Armassy [phon] is telling me.  An actual attempt to estimate CDM expenditures in that period would proceed on a program by program and market by market basis.  


This number was not derived in that fashion.  

This number was derived at a higher level as an overall estimate of the amount to be spent to achieve a portfolio described here.  But it is not built up in the fashion that one would come to a real estimate of CDM spending.  


MS. NOWINA:  So this is not a bottom-up number?  It is a top-down number?  


MR. CASS:  Yes. 


MS. NOWINA:  As a top-down number, one might infer that it contained any spending by LDCs to achieve CDM benefits.  


[Mr. Cass consults client]


MR. CASS:  Yes.  Ms. Nowina, your question I think had something -- or ties in with the appropriateness of the delivery agents of the CDM programs.  


The OPA, as it has said, believes that the LDCs are very important delivery agents, but in terms of how delivery of CDM programs will occur, the OPA has not come to any determinations that it will necessarily be all LDCs, or no LDCs.  


The OPA proceeds with procurement processes, and the results of those procurements, and whether in fact LDCs will be always successful or most successful, is not something that the OPA has made any assumptions about at this time.  The OPA believes that the LDCs are very important delivery agents, but in terms of how large a role they will play in the mix, no assumption about that has been made.  


MS. NOWINA:  I believe you did say that that $5 to $11 billion was not just for procurement contracts for CDM; is that correct?  It assumes some other conservation methods, or did I misunderstand that?  


[Mr. Cass consults client]


MR. CASS:  Yes, Ms. Nowina.  It is not assuming only conservation initiated by the OPA, as opposed, for example, to CDM initiated by LDCs.  


MS. NOWINA:  Fine.  I will leave it at that.  Thank you very much.  


MR. KAISER:  Just on that.  When you did this number, did you ramp it up year by year or did you just pick the total number for the entire period?  Is there a finer breakdown of this number?  


MR. CASS:  Excuse me.  


[Mr. Cass consults client]


MR. CASS:  Mr. Chair, would it be appropriate perhaps that we address that in the reply that you have referred to?  I understand that there may be numbers.  Whether they are precisely what you're asking for in your question, I'm not sure.  Perhaps we could look into it and address that later.  


MR. KAISER:  That will be acceptable, Mr. Cass.  That would be very helpful.  


That completes the proceeding for today.  The Panel would like to thank all counsel for their assistance.  This has been a very compressed schedule and we appreciate the efforts all of you have made.  This is a difficult topic, but it is also a very important one, as I think everyone in the room understands.  


We will offer any party the opportunity to file written reply by January 16th.  We will endeavour to have a decision out by the end of January.  We realize there are rate cases in the wings and there are is a cry for regulatory certainty, and we appreciate the importance of that.  


Finally, Ms. Nowina and I would like to wish all of a Merry Christmas and a happy holiday. 


MS. NOWINA:  Indeed. 


MR. POCH:  I don't know if the Board would have any 

opportunity speak to this, but the difficulty some of us will find with respect to the rate cases in January  whether we should -- how we should proceed with respect to the impetus that was held in abeyance pending the outcome of this decision.  Obviously, this decision won't be out in time for that.  


The Board may want to speak to your colleagues, and I would suggest one possibility is -- the mechanism we've suggested is if CDM is to be layered on, further expectation is to be layered on for 2006, it would be dealt with in a subsequent mechanism, in any event.  


If the Board wanted to address that, I'm just concerned that we may not want to be at cross-purposes with the decision that comes out in this proceeding.  


MR. KAISER:  Let us turn our mind to that.  That would probably involve discussion with others, other than this particular Panel.  But I do appreciate the issue and we will try to get back to you and we will get back to you through counsel or through some other mechanism if we need to alter our proceeding. 


MR. POCH:  Thank you very much, Mr. Chair.  


Mr. Kaiser:  Thank you very much.  


--- Whereupon hearing adjourns at 4:30 p.m. 
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