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Tuesday, May 6, 2006


‑‑‑ Upon commencing at 1:30 p.m.


MS. CHAPLIN:  Please be seated.  Good afternoon, everyone.  The Board is sitting today in the matter of application EB‑2005-0550, submitted by Union Gas Limited for an order or orders granting leave to construct a natural gas pipeline and ancillary facilities in the Township of Strathroy‑Caradoc and in the Township of Middlesex Centre, all in the County of Middlesex.


The parties to this proceeding have recently ended a settlement conference and earlier today filed a settlement proposal reflecting the participants' positions.  The purpose of today's hearing is for the Board to receive a settlement proposal and to rule on its acceptability.


My name is Cynthia Chaplin, and I will be the presiding member in this hearing, and joining me on the panel is Board member Mr. Quesnelle.


May I have appearances, please?


APPEARANCES:

MR. LESLIE:  Good afternoon.  My name is Glenn Leslie.  I am counsel to Union Gas.


MS. CHAPLIN:  Good afternoon, Mr. Leslie.


MR. VOGEL:  Good afternoon, Madam Chair.  My name is Paul Vogel.  I am counsel for GAPLO Union Strathroy-Lobo, one of the intervenors.  With me is Mr. John Goudy, my co‑counsel.


MS. CHAPLIN:  Thank you, Mr. Vogel.  Would anyone else like to ‑‑ 


MS. BODNAR:  Barbara Bodnar for Enbridge Gas Distribution.


MS. CHAPLIN:  Thank you.


MS. CAMPBELL:  Donna Campbell for the Ontario Energy Board, and I am assisted by Zora -- 


MS. CRNOJACKI:  Crnojacki.


MS. CAMPBELL:  Thank you.


MS. CHAPLIN:  Thank you, Ms. Campbell.  

Before we begin, are there any preliminary matters before we turn to the settlement proposal, Ms. Campbell?


MS. CAMPBELL:  I don't believe there are any.


MS. CHAPLIN:  Okay, thank you.  Perhaps we will begin with Mr. Leslie, if you want to present the settlement proposal.


SUBMISSIONS BY MR. LESLIE:

MR. LESLIE:  Yes, thanks very much.  As the Board knows, I believe, as a result of discussions over the last couple of days, we have reached an agreement with the GAPLO landowners, which you have.  This agreement deals with the issues that were raised by GAPLO in these proceedings.  We also have an agreement with them on compensation, which is a separate matter.


But the agreement you have deals with the issues that were raised in these proceedings.  The agreement contemplates ‑‑ I will just mention one aspect of it.  It contemplates the appointment of a construction monitor, and that ‑‑ the idea there was to really do something similar to what had been done in an earlier case.  It is EBL-O234.  This is a variation on that theme, but that was where we got the idea from.


There were criteria used in that case.  They're appendix C to the decision.  I simply wanted to say that it was our expectation, I guess, that those criteria would be used in this case, as well.


The agreement does contemplate the participation of Board Staff in the appointment of that individual.


I should probably advise the Board that there are a number of other landowners who are not represented by Mr. Vogel.  I can tell the Board that with respect to those landowners, to the extent that they have not signed agreements or agreed to, the only issues relate to compensation.  There are no issues relating to the proposal as it relates to the pipeline or the application that is before you.


Board Staff have given us their proposed conditions of approval and they are acceptable.


Finally, I guess my understanding was that we had been advised, through Board Staff, that it would not be necessary for Union to have either of the two panels that we planned to have available, if there had been a hearing, testify or appear, and it was also my understanding that the Board, subject to reviewing the agreement and being satisfied with it, would be in a position to issue a decision on the application before you.  I would ask you to do that as soon as possible.


There are reasons set out in the evidence, but, briefly, it is a matter of satisfying the people who contracted with us that we are going ahead, and there is also a need to order pipe relatively soon.


I think that is all I have.  Thank you very much.


MS. CHAPLIN:  Okay.  Thank you, Mr. Leslie.  Mr. Vogel do you have any additional comments?


SUBMISSIONS BY MR. VOGEL:

MR. VOGEL:  No, Madam Chair.  I think it is the basis of the settlement you have in schedule 1 attached to the settlement agreement.  You will see there that with respect to the impacts and the effects of the proposed pipeline construction, that we have been able to resolve at least partial mitigation measures with respect to some of those impacts and effects.  And, as you are aware, as a result of the decision at Issues Day, compensation structure and compensation issues are not before you here.


So it appears that we have been successful in resolving whatever could be resolved, by way of partial mitigation measures, to address part of the impacts and effects which will be created by this proposed pipeline construction.


MS. CHAPLIN:  Thank you.  Before I turn to Ms. Campbell, is there any other comments?  Ms. Campbell, does Board Staff have any comments or questions?


SUBMISSIONS BY MS. CAMPBELL:

MS. CAMPBELL:  I have a handful of comments and questions concerning the form itself.


The first thing that I would like to know is I am going to ask Mr. Leslie ‑‑ I alerted him to the fact that this question would be asked.  I am wondering if Union is in a position to advise the Panel of the cost impact of the steps that are contained in the schedule 1 attached to the settlement agreement.


MR. LESLIE:  Yes.  It is roughly a quarter of a million dollars.


MS. CAMPBELL:  Thank you.


MS. CHAPLIN:  Just because I don't have the number on the top of mind, what is that roughly as a percentage of the total project?


MR. LESLIE:  It would be less than 1 percent, I would think.  It is $50 million project.


MS. CHAPLIN:  Thank you very much.


MR. LESLIE:  Sorry, the 50 is for pipe.  It is a $100 million project.


MS. CHAPLIN:  Thank you.


MS. CAMPBELL:  The next question that I have, it is really a clarification.  I notice that the manager of facilities is here to make sure that I get this right.  In the opening paragraph, if everybody would look under WSSE, there is the statement that an independent construction monitor shall be appointed by GAPLO Union, the company and Ontario Energy Board staff.


I simply wish to confirm that the Energy Board's involvement is in assisting in the appointment of the monitor, but no one from the Board will be going into the field to check on the monitor.


However, the Board will be receiving the reports that are referenced in the upper third of that paragraph.  In other words, the sentence I'm referring to, "The monitor shall file interim and final reports with the OEB."  So I wish to clarify that and ensure that that is everybody's understanding while we're in the room.


MR. VOGEL:  That's correct, Ms. Campbell.


MR. LESLIE:  Yes, that is correct.


MS. CAMPBELL:  Thank you.


MR. LESLIE:  I think Mr. McKay played this role the last time it was done.


MS. CAMPBELL:  Yes.  And he is here to make sure it is pretty defined, so I think we have justified it.  The other issue that I raised before the Panel came into the room has to do with the timing of the filing of the reports.  No one had actually ‑‑ at least I haven't and I hadn't heard it discussed in my hearing, and I am assuming no one else has turned their mind to the actual filing of the report, and what we were discussing -- and Mr. Vogel seemed to be amenable to this.  I haven't discussed it with Mr. Leslie -- was those reports, the ‑‑ that particular report by the independent construction monitor on the issues in that paragraph would be filed ‑‑ sorry, and the other issues on which the independent construction monitor's report, those reports would come in at the same time as the reports that Union generally files, the other reports that Union must file.


I appreciate I haven't discussed this with Union, so I am going to ask Mr. Leslie if he could canvas his clients and determine if that is appropriate.

     MR. LESLIE:  Apparently last time they were on a slightly different schedule, that is the monitor's reports were filed at a different time than post-construction reports.  But I don't see any reason why that couldn't be coordinated, if that was important.
     MS. CAMPBELL:  This is probably a question that is more theoretical than anything right now because nobody knows how much they're going to file.  Any concept of reporting times you are thinking of?
     MR. VOGEL:  I don't think the -- probably our best contemplation at this point in time is that the construction monitor would file reports as per the draft conditions of approval, timing for Union.  Subject to, I suppose, the monitor having the discussion to file reports at other times if the monitor thought that was appropriate.
     MS. CAMPBELL:  How does that sound?
     MR. LESLIE:  That's fine.
     MS. CAMPBELL:  Okay.
     All right.  I just had something raised with me and I just want to clarify it to make sure, so that everybody's concerns in the room are addressed.  Just to confirm the limited role of Board Staff, probably because this is someone who would be affected by this.  The limited role of Board Staff, in that if there is a dispute, that the dispute would be dealt with by the joint committee and not by the Board.
     MR. VOGEL:  That's correct.  The contemplation -- the joint committee is established as a dispute resolution mechanism.
     MS. CAMPBELL:  Right.
     MR. VOGEL:  I think the schedule 1 provides for the joint committee to do its work in consultation with the monitor.  So that is the contemplated forum in which disputes would be resolved.
     MS. CAMPBELL:  Thank you.  My next question comes from page 3, construction impact disputes.
     It is under joint committee LOU.  So the first point beside construction impact disputes.  And it is the second sentence from the top and I asked this question of Mr. Vogel before we started.  I just would like you to explain to the panel how the one other landowner would be appointed.
     MR. VOGEL:  Oh, the make-up of the joint committee includes two landowners, one of whom is a Gaplo-Union representative.  As Mr. Leslie has indicated to you, Madam Chair, there are other landowners who don't belong to Gaplo-Union, so there is provision on the joint committee for those other landowners to also be represented by one of the non-Gaplo-Union landowners.
     I presume that that landowner would be appointed by Union consulting with the other non-Gaplo landowners, and determining an appropriate representative.
     MS. CAMPBELL:  There is also reference to a honorarium to be paid.  Does the other landowner get an honorarium also, is that the subject of --
     MR. LESLIE:  That is our expectation.  Mr. Vogel didn't negotiate that, but we assume that if we paid one, we would probably pay the other.
     MS. CAMPBELL:  Okay, thank you.
     My next question arises from page 4.  It has the heading socio-economic and there are two bullet points, one on page 4, social/psychological; the second at the top of Page 5, time loss.
     There is nothing under the agreed partial mitigation measures.  I am correct, am I, that because it is blank that means there are no agreed partial mitigation measures for these topics?
     MR. VOGEL:  That's correct, Ms. Campbell.
     MS. CAMPBELL:  Can you explain to the Panel the purpose of filing the form with the empty column.
     MR. VOGEL:  Well, the schedule itself, I think the panel is familiar with the form as it has evolved through the course of this hearing, identifies construction impacts and effects from the proposed pipeline construction, residual effects and cumulative effects, some of which are at least addressed in part now through the agreed partial mitigation measures, and the schedule simply, I think, summarizes the prefiled evidence from Gaplo with respect to what those effects are.  To the extent they're being dealt with in this hearing, indicates what the agreed partial mitigation measures are.
     MS. CAMPBELL:  I guess I didn't phrase my question particularly well.
     If there is no agreed partial mitigation measure that can be taken, why is it included in this form?
     MR. VOGEL:  I think for the sake of completeness.  I mean that's the way the hearing is resolved.
     MR. VOGEL:  Those are the impacts and effects identified in the evidence, and to the extent that we have been able to develop agreed mitigation measures, that's the subject of a settlement agreement in this proceeding.
     MS. CAMPBELL:  Right.  So do I take it the fact that it is blank means that it is dealt with by compensation only?  Those are compensatory matters as opposed to matters in which mitigation measures can be taken in part or in whole?
     MR. VOGEL:  If they were to be addressed, they would be addressed through compensation.
     MS. CAMPBELL:  Okay.
     MR. VOGEL:  That's correct.
     MR. LESLIE:  It may be important to understand how this document evolved.  I don't know, but I mean the first two columns have always been there.  Previously there were two other columns.  One was what Mr. Vogel was proposing and the fourth column had to do with compensation.
     For purposes of this afternoon, what Mr. Vogel, after talking to us, was to condense the second -- the third and fourth column into what you now see in the agreed partial mitigation measures so that you knew what we agreed to deal with the issues.
     The first two columns are really just what was there in the first place.
     MR. VOGEL:  As I think I explained in my opening remarks, Madam Chair, as a result of the determination at issues day that compensation structure is not in issue this proceeding.  We have not addressed compensation structure in the context of this proceeding.  And therefore, what we are presenting to you today is the extent that we have been able to agree on the partial mitigation measures for the identified impacts and effects.
     MS. CHAPLIN:  So perhaps just for our purposes, could I kind of summarize that as -- I guess the way that the Panel is looking at it is:  What represents the settlement is in fact what appears in the third column? 
     MR. LESLIE:  That is right.
     MS. CHAPLIN:  That is in effect the settlement agreement.  To the extent there is information in the first two columns, that is the rationale or the underlying – and to the extent there is nothing in the agreed column for those two categories, nothing turns on the fact that there is something there in the first two columns, really, it is not part of the settlement?
     MR. LESLIE:  I think that is right.  There is another agreement dealing with compensation that is material to your understanding.
     MR. VOGEL:  But the fact they appear in the first two columns and there is nothing beside them in the third column would simply indicate, in my submission to you, that they are not being addressed here through partial mitigation measures.  I think that is what you can take from this schedule.
     MS. CHAPLIN:  Okay.  Thank you.
     MS. CAMPBELL:  So I take it, then, that the parties are content -- although these issues are not being addressed by this document at all -- to leave it there?  That is really my real question.
     MR. VOGEL:  We are content in the context of the proceeding as it was structured at issues day, to proceed on the basis of this settlement because these are the issues which were capable of settling in the context of this proceeding.
     MS. CAMPBELL:  Okay.  I have one other question -- two, actually.  Well, it can be said in one but it has two parts to it.
     This has to do with simply completing the record.  There is reference in here to amendments to the letter of understanding and amendments to the easement.  Is it the intention of the parties to file an amended form of the easements and an amended letter of understanding?  They are part of the pre-filed evidence already, and that simply why I'm asking.


MR. LESLIE:  No, but that certainly can be done.


MS. CAMPBELL:  Well, the Panel has to approve the form of an easement.


MR. LESLIE:  I frankly hadn't thought about it, but you are right, they have to prove the form of the easement, and that means that the changes that are contemplated by this document would have to be in an easement that was in evidence and we will look after that, yes.


MS. CAMPBELL:  Thank you.  Do you intend to amend and file a letter of understanding?  The reason I am asking is simply you have already pre-filed it, so if you could do that also, because this document makes reference to it, also.


MR. LESLIE:  Yes, of course.


MS. CAMPBELL:  Thank you.  Those are my questions.


MS. CHAPLIN:  Thank you.  Mr. Quesnelle?


QUESTIONS FROM THE BOARD:

MR. QUESNELLE:  Board Staff has basically covered off anything I have, so I am satisfied.  I don't have anything else, Madam Chair.


MS. CHAPLIN:  Thank you.  Ms. Campbell, can you confirm that intervenors have been given notice of this settlement, and have there been any comments or...

     MS. CAMPBELL:  No, no.  Last night I indicated, by e‑mail, that it was likely that a settlement proposal on some or all of the issues would be tendered before the Board today.  I optimistically had said 9:30 or shortly thereafter.  I expanded the definition of "shortly thereafter", but there has been no response and no indication, that I am aware of, that anyone seeks to come and address you on this.


MS. CHAPLIN:  And save and aside for this settlement agreement, is it your understanding ‑‑ are there any other outstanding issues in this proceeding?  Is there any requirement, from your perspective, for Union's panels to appear for any further evidence to be heard?


MS. CAMPBELL:  I am pausing for effect, just to make everybody nervous.


No.  No, there isn't.


MS. CHAPLIN:  One moment, please.


[Board Panel confers]


 MS. CHAPLIN:  Thank you.  The Panel has conferred and we are ‑‑ we accept the settlement as it has been presented, and bearing in mind Mr. Leslie's comments, we will issue a decision and order as soon as practical, after receiving the amended agreements.


Are there any final matters?  Mr. Leslie, Ms. Campbell?


MS. CAMPBELL:  No.  I would just like to thank the parties for their persistence over the last two-and-a-half days.  I have only been privy to some of it, but I must say that the Board Staff is certainly content with the proposal that was put forward and commends the parties for their efforts.


MS. CHAPLIN:  Thank you.


MR. LESLIE:  Thank you for your patience.


MS. CHAPLIN:  Oh, well, that was easy for us.


The Board would also like to thank the parties for the hard work they obviously put in and the cooperative approach they took.  We would like to thank Board Staff for the contributions you made to the settlement, and also we would like to thank the reporters for remaining on call for such an extended period of time.  We do appreciate their flexibility.


If we have nothing further, we are adjourned and we will issue the decision in due course.  Thank you very much.

‑‑‑ Whereupon hearing the adjourned at 1:55 p.m.  
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