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--- ON COMMENCING AT 9:30 a.m.
MR. KAISER:  Please be seated.  The Board is sitting today in connection with the Natural Gas Electricity Interface Review.  This is a proceeding of the Board on its own motion, by way of notice of proceeding dated December 29, 2005, to determine; first, whether it should order new rates for the provision of natural gas transmission, distribution, and storage services for gas-fired generators, and other qualified customers; and secondly, whether to refrain, in whole or part, from exercising its power to regulate rates charged for storage of gas in Ontario.
Various procedural orders have been issued in this matter, including the first one on January 23rd, at which time certain issues were addressed and identified.  Those were to include the rates for gas-fired generators, storage regulation and transportation capacity bidding processes and allocation.
The last procedural order in this matter was issued on June 7, Procedural Order No. 8.  And that dealt with the filing of any settlement proposals, subsequent and pursuant to settlement conferences that have been held throughout, indicating that those proposals would be heard by the Board this morning at this place.
May we have the appearances, please.
APPEARANCES:
MR. CASS:  Fred Cass, and David Stevens for Enbridge Gas Distribution.
MR. KAISER:  Mr. Cass.
MR. WARREN:  Robert Warren for Consumers Council of Canada.
MR. KAISER:  Mr. Warren.

MR. THOMPSON:  Peter Thompson for the Industrial Gas Users Association.
MR. KAISER:  Mr. Thompson.
MR. JANIGAN:  Michael Janigan for the Vulnerable Energy Consumers' Coalition.
MR. KAISER:  Mr. Janigan.  

MR. MATTHEWS:  Dave Matthews for Direct Energy.
MR. KAISER:  Thank you.

MR. MORAN:  Pat Moran for the Association of Power Producers of Ontario.
MR. KAISER:  Mr. Moran.

MR. BROWN:  David Brown for Sithe Global Power Goreway, Sithe Global Power Southdown, TransCanada Energy, and the Portlands Energy Centre.  
And in addition, I'd like to enter an appearance on behalf of Jason Stacey in his own name as a natural gas consultant.  He's been delayed as a result of some mechanical problems on the train.
MR. KAISER:  Thank you, Mr. Brown.  
Any other appearances?
MR. LECLERC:  This is Louis-André Leclerc on behalf of Gaz Métro, Mr. Chairman.  Appearing with me is Louis-Charles Ratelle, advisor of out-of-Quebec regulation.

MR. KAISER:  Thank you.

MS. CAMPBELL:  Donna Campbell on behalf of the Board hearing team, accompanied by Laurie Klein and Pascale Duguay.
MR. KAISER:  Ms. Campbell.
MR. DeVELLIS:  Mr. Chairman, John DeVellis for the School Energy Coalition.
MR. KAISER:  Mr. DeVellis.

MR. DINGWALL:  Brian Dingwall for Canadian Manufacturers and Exporters.
MR. KAISER:  Mr. Dingwall.

MR. RYDER:  Alick Ryder for the City of Kitchener, and with me is Mr. Gruenbauer from the City of Kitchener.
MR. KAISER:  Thank you, Mr. Ryder.
MR. LESLIE:  I'm Glenn Leslie, I appear for Union Gas.
MR. KAISER:  Mr. Leslie.
MR. SMITH:  Mr. Chairman, my name is Laurie Smith, appearing on behalf of Market Hub Partners Canada.  Appearing with me from time to time would be Ms. Karen Illsey, I-l-l-s-e-y.
MR. KAISER:  Thank you.
MS. YOUNG:  Valerie Young, Aegent Energy Advisors.
MR. KAISER:  Thank you.
MR. WORTHY:  Good morning, I’m Cheryl Worthy from BP Canada Energy Company.
MR. KAISER:  Thank you.
MR. THOMPSON:  Mr. Chairman, I should have indicated I'm also appearing for the association of major power consumers in Ontario, AMPCO.
MR. KAISER:  Thank you.
MR. KEYS:  Good morning, Mr. Chairman.  Patrick Keys for TransCanada pipelines limited.
MR. KAISER:  Mr. Keys.
MS. SEBALJ:  Kristi Sebalj, Board Counsel, and with me are Rudra Mukherji and Ron Man.  
I also would like to enter an appearance for Randy Aiken on behalf of the London Property Management Association.
MR. KAISER:  Thank you, Ms. Sebalj.  
Ms. Sebalj, how do you want to proceed?
MS. SEBALJ:  First just a few administrative matters.  The St. Andrews Club and Conference Centre has asked that I indicate to people that, should there be a fire alarm, an announcement will be made and directions will be given.  We should proceed generally to the lobby.  Washrooms are directly outside of these doors, to the left for men, and to the right for women.  And I believe that's all by way of introduction.
My understanding is that there has been a change in the order from the agenda and everyone was provided on Friday by e-mail.  We've asked that Enbridge put forward their settlement proposal before Union.  And that is primarily to deal with at least the preliminary piece of the threshold issue.  So I think we should turn it over to Mr. Cass and Mr. Stevens.
MR. KAISER:  All right, Mr. Cass.  Are you ready?
MR. CASS:  Yes, Mr. Chair.  Mr. Stevens will take the Board through the settlement proposal.
MR. KAISER:  Thank you.

Mr. Stevens.
PRESENTATION OF SETTLEMENT PROPOSAL BY ENBRIDGE GAS DISTRIBUTION:
MR. STEVENS:  Good morning, Panel members.  
Enbridge Gas Distribution is pleased to advise the Board that parties have been able to settle most of the settleable issues related to Enbridge Gas Distribution's proposed service offerings in this matter.  This settlement proposal, I believe, has been filed with you, and it's indicated as Exhibit S, tab 1, schedule 1.
At pages 4 and 5 of that document, we've reproduced the relevant portions of the Board's procedural orders which set out the issues which were the subject of the settlement conference.
In terms of issue number 1, which is set out at page number 4, the settlement in terms of those sub-issues is found within section 1 of the settlement proposal.  Section 1.1 deals with Rate 125, which is Enbridge Gas Distribution's distribution and limited load-balancing service for extra-large volume customers.
The following portions of section 1.1 deal with the administrative service or rate offerings, such as title transfer for gas in storage, and then deal with certain issues related to storage offerings.
The issues set out by the Board which are on page 5 of the settlement proposal, and which relate to Issue 4, which is Enbridge Gas Distribution's Rate 300 service offerings, which are Enbridge's proposed redesigned unbundled services, are found at section 4 of the settlement proposal.
Before proceeding with any more of an overview of the substance of the settlement proposal, I'd like to highlight the fact that there is what's called a threshold issue in the settlement proposal.
     It's been framed by certain parties, and it's found at pages 7 and 8 of the settlement proposal.
And with your leave, since it's not the company's threshold issue, and it's not really the company's proposal, I would suggest that perhaps Mr. Warren and Mr. Thompson can best speak to the threshold issue, and that might best be done before proceeding any further with the settlement proposal.
     MR. KAISER:  That's fine.  Mr. Warren.
     MR. WARREN:  Thank you, Mr. Chairman.  
The threshold issue is, while seemingly complex on its face –- 

I've pressed the button and the light’s on, and I can't do any more than that.  Does that work now?  I've done what I can, technically.  I'm now at the phase of the non-technical yelling, if you wish.  It's okay?  Thanks.
The threshold issue is apparently complex on its face, but really rather simple, I think, in its essence.  And it's this.
The proposed changes that are agreed to, to Rates 125 and 300, have certain cost and revenue deficiency consequences.  And the group of intervenors for whom I have been elected to speak on this this morning take the position that the revenue deficiencies and costs should be allocated principally or solely, if you wish, to the large consumers who are, we say, the drivers behind these changes and the beneficiaries of the changes.
Mr. Thompson takes a different position, which he will express.
Now, the wording of the settlement agreement gives the impression that the intervenors for whom I'm speaking this morning do not want the settlement to proceed at all unless the allocation issue is resolved in our favour.  We take no position, that is, the group for whom I'm speaking this morning take no position, on the substance of the changes to Rates 125 and 300.
In other words, the settlement can proceed as it's set out in the settlement agreement.  The only matter that we take issue with is with respect to cost allocation.
Now, there really are two sub-issues, and the first issue is when this question should be resolved, and how it should be resolved.
Mr. Thompson takes the position, and he'll express this better than I will, that this issue should be put off until the next Enbridge rate case, which is the fiscal 2007 rate case, which will be filed shortly.  It is our position that this issue should be resolved and can be resolved, it ought to be resolved, in this case.
Now, that's our position.  With respect to the timing of the argument of this question, Mr. Thompson and I are in agreement that it does not need to be argued right now, it doesn't need to be argued this morning.  It can be argued without any disruption to the schedule when we get to the rates 1 and 4 issues, I believe, on day 8, according to the schedule.
So that's a threshold submission on a threshold issue, and I'll turn it over to Mr. Thompson.
MR. KAISER:  Mr. Thompson.
MR. THOMPSON:  Yes.  I agree with what Mr. Warren has said.  There are two aspects to the matter, first being whether it's appropriate to determine in this case whether residential and general service customers have any exposure whatsoever to implementation costs and revenue deficiencies arising out of migration.  So that's the "when" issue.  
And that issue does not affect, in my respectful submission, your acceptance of the parameters proposed for the rates in the settlement proposal.  
My understanding of the position of Mr. Warren's group is this:  Their support for these features of the redesigned rates is premised on an assumption that they have no exposure to any of the implementation costs or any of the migration revenue deficiencies or mitigation impacts of adverse rate impacts of those migration possibilities.  

But that issue as to when we make the full argument on the point, as to whether it's appropriate to deal with it now or later, and if we're going to deal with it in this case, what evidence will need to be led, we can do all that in the fullness of time before the Enbridge rates panel takes the stand.
The position of my friends, as I understand it, is that they're not a supporter of the features of the rates that are proposed, but they are not an opponent of the features of the rates that are proposed.  So that's why we can deal with this later rather than now, in my understanding.
MR. KAISER:  Mr. Warren, who's in your group?
MR. WARREN:  The Vulnerable Energy Consumers Coalition, the School Energy Coalition, LIEN - I apologize, it escapes me for the moment what the acronym stands for - the LPMA, the WGSPG, which is one of Mr. Aiken’s clients, and Energy Probe.  

MR. KAISER:  Any other parties have submissions on this matter?
MR. BROWN:  Mr. Chair.
MR. KAISER:  Mr. Brown.
MR. BROWN:  Just in terms of the timing of the threshold issue, I think the Panel should be aware that -- first, I'm speaking on behalf of specific project developers, Sithe and the Portlands Energy Centre.
Certainly, from their perspective, time is of the essence.  And the need to implement some of the service features that have emerged from this hearing is a very practical matter for them.  Sithe, as you know, is entering into single-cycle mode operation in the spring/early summer of 2007, and Portlands is scheduled for 2008.
I'd like, on this issue, to draw your attention to one feature of the Enbridge settlement, and perhaps you could turn with me to page 11 of 34 of the settlement agreement.  Specifically, Issue 1.1, which is part of the Rate 125, subsection (c).
And as you will have seen from the settlement agreement, there is a symmetry between the Union agreement and the Enbridge agreement with respect to enhanced nomination windows.
Subsection 1.1(c) talks about the availability of the modified Rate 125, which would include the enhanced nomination windows.  And as you can see, it provides that: 
“The proposed redesigned Rate 125 will be available on a firm all-day basis on the earlier of the date that the company's fiscal 2000 rates are approved, or the first day of the month following the date that is 12 months after the Board issues its decision, or issues approval of the settlement agreement, whichever occurs first.”

The inclusion of that language was driven, in large part, by the request of my clients.  Because if the Board were to approve the settlement agreement today, then the clock starts ticking, and then that gives a fairly good opportunity for Enbridge's enhanced services, and similarly Union’s, to be in place for the summer of 2007; which has a very practical implication for my client.
Should this threshold issue be accepted by the Board in the sense that is put by Mr. Warren, that none of the modifications to Rate 125 should be approved by this Board until the cost allocation and impact issue is decided, and that's decided later on in this proceeding, and it's a contested issue, and then one awaits for the decision of the Board, one might be looking at a 3- to 4-month period down the road before this trigger period, or the clock starts ticking period, on 1.1(c) begins to click in.  This might, effectively, mean that the enhanced Rate 125 services would not be available to gas-fired generators for the summer of 2007.
So there's a very practical timing issue that's at play, and that would be affected by this threshold issue.
So therefore, on behalf of my clients, I would submit that the Board should not delay the approval of the Rate 125 enhancements that are contained in the settlement agreement.  That should be done today, or at whatever point of time the Board approves the agreement.  And the issue that Mr. Warren has raised can be dealt with later.  
It's a legitimate issue, but the link that he proposes to make between dealing with that issue and the approval of the settlement agreement should be broken.  Because if it's not broken, there's going to be a practical impact on the availability of agreed-upon services to gas-fired generators.
MR. KAISER:  Any response to that Mr. Warren?
MR. WARREN:  Yes, I apologize to Mr. Brown.  I've been characteristically inarticulate this morning.  I had hoped to make it clear that the Board could, this morning, approve the substance of the changes to Rates 125 and 300.
MR. KAISER:  Yeah, that's what I thought you said.
MR. WARREN:  Right now, and leave for a later date the resolution of the threshold issue.
MR. KAISER:  Is that satisfactory, Mr. Brown?
MR. BROWN:  If that means that the clock starts ticking under 1.1(c) today, I'm fine with that.
MR. KAISER:  Well, it starts ticking with when the settlement agreement's approved.

MR. BROWN:  Quite correct.  Quite correct.
MR. KAISER:  Any other submissions?  
Mr. Warren, I take it it won't upset you if we reserve on this until after lunch?
MR. WARREN:  No, sir, as long as you don't make me try and explain it again.
MR. KAISER:  No.
All right.  What's next, Mr. Cass, or Mr. Stevens?
MR. STEVENS:  Mr. Chair, I propose just to highlight one other matter before turning the matter over to you and to Ms. Sebalj for questions of either counsel or of the witness panel.
And that is the fact that within subsection 1 -- or section 1.1, which is the section about Rate 125, I wanted

to draw your attention, please, to page 12, and subsection

(i).  In that subsection, as you'll see, the company  undertook to file an updated draft Rate 125 rate schedule today, including changes that would capture the notion of billing contract demand.  Versions of this rate schedule were circulated last week, and I can advise the Panel it's in virtually approved form but for one matter.

     And that matter can be best seen, if you turn over on to paragraphs (q) and (r) at pages 14 and 15.

     In those sections of the settlement proposal, I think it's fair to say that IGUA and CME have reserved their right to argue that Rate 125 ought to be confined or limited to new loads only, that is, existing customers would not be able to take advantage or switch over to Rate 125.

That remain a matter of contention.  It's not something that other parties have accepted.  And it means that we're unable to hand up a complete version of the Rate 125 rate schedule at this point because that matter would have to be reflected one way or another.

     We're hoping, and perhaps Mr. Thompson can speak to

this, we're hoping that IGUA and CME will be able to provide their position as this proceeding moves along, as to whether they will be actively asserting that Rate 125 ought to be confined to new loads only.  Right now they have only reserved their rights.  And that's why it is reflected as a partial settlement.  But perhaps Mr. Thompson can speak better to that.

     MR. KAISER:  Mr. Thompson.

     MR. THOMPSON:  Yes, thank you.

     At this time our rights remain reserved.  We'll have to reassess as the matter progresses.  What I've asked the company to do was to provide a Rate 125 schedule, assuming that its eligibility provisions limit access to new loads. 

And so I had expected there would be one rate schedule showing what the company proposes and a second showing what IGUA proposes, with CME's support.  And so, when my friend says he can't produce something, I'm a little bit puzzled. 

I thought we could have two rate schedules.

     MR. KAISER:  Any reason why we can't have two schedules, Mr. Stevens?

     MR. STEVENS:  There’s no reason why we couldn't do that Mr. Kaiser.  I apologize, I didn't express myself clearly enough.  What we're unable to do is present one version that everybody agrees upon.

     MR. KAISER:  Well, just give us two, and then we'll

deal with the issues subsequent.  

Is that satisfactory, Mr. Thompson?

     MR. THOMPSON:  Yes, is.

     MR. STEVENS:  Is it okay, Mr. Chair, if we do that tomorrow?

     MR. KAISER:  Yes, that will be fine.

     MR. STEVENS:  Thank you.

     MR. KAISER:  Anything else?  

     MR. STEVENS:  Only if you would like, I'd be happy to introduce the panel produced by Enbridge today.

     MR. KAISER:  Just going back to your (i), this is on page 12, where you started off on this last matter.  This clarification of the meaning and application of billing contract demand, has that been provided or is that part of the issue we're discussing?

     MR. STEVENS:  It's been provided and I believe agreed upon by all parties.

     MR. KAISER:  All right.  For some reason the Panel doesn't seem to have a copy.  Can you help us there?

     MR. STEVENS:  I'm sorry.  It has been provided to the parties.  I'd be happy to hand it up, if you would like.

     MR. KAISER:  All right.  Could you?  Do we need to mark this?

     MS. SEBALJ:  Did you want it marked as a separate exhibit?

     MR. STEVENS:  Yes, please.

     MS. SEBALJ:  It is part of the settlement agreement, so can we mark it as Exhibit S1.2?

     MR. STEVENS:  Certainly.

     EXHIBIT S1.2:  ENBRIDGE RATES SCHEDULE

     MS. SEBALJ:  Could I just ask a question, Mr. Chair, before Mr. Thompson departs?

     MR. KAISER:  Is he leaving?

     MS. SEBALJ:  I assume that he doesn't want to hang around at the front table when Enbridge is being questioned.  But my question relates to this Q and R, and whether, just to clarify, whether the same sort of threshold reasoning applies in the sense that this doesn't preclude acceptance by the Panel of the settlement on Rate 125, that it's a separate matter?  Or what was the intention with respect to this issue?

     MR. THOMPSON:  Talking about the eligibility for 125?

     MS. SEBALJ:  Yes.

     MR. THOMPSON:  That’s an unresolved issue, with respect to 125, as to whether it should be limited to new loads only, which is what is the deal in the Union case.

     MR. KAISER:  Right.  I think we understood that.

     MS. SEBALJ:  Thank you.

     MR. KAISER:  Mr. Stevens, do you have a panel?  

MR. STEVENS:  I do.  Just for clarification, Mr. Chair the page that was handed up is the glossary section of the company's Rate Handbook, and what's added there is a definition of billing contract demand.  It's about two-thirds of the way down the first column, on the back side.

     MR. KAISER:  I'm sorry, can you go over that again?

     MR. STEVENS:  The side with text on it is a glossary of terms used in the company's Rate Handbook.

     MR. KAISER:  All right.

     MR. STEVENS:  And about two-thirds of the way down on the first column is a new definition being added for billing contract demand.

     And I should explain that there is agreement among all parties that the dedicated service portion of Rate 125 is to be limited to new customers only.  The dispute that still exists is whether the non-dedicated provision of service under Rate 125 is to be limited to new customers only.

     MR. KAISER:  All right.  Thank you.

     MR. STEVENS:  In accordance with the Board's Procedural Order, we have a panel here today who would be pleased to answer any questions about the settlement proposal.

     Starting on your left is Jody Sarnovsky.  Jody is the manager strategic and key accounts.  In the middle is Malini Giridhar.  Malini is the manager rate research and design.  And the third member of the panel is Dave Charleson, who is the director energy policy and analysis for the company.

     MR. KAISER:  Thank you.  Could the witnesses be sworn? 

     Enbridge Gas Distribution – PANEL 1:  

     Jody Sarnovsky; Sworn.

     Malini Giridhar; Sworn.

     David Charleson; Sworn.

     MR. KAISER:  Do you have any direct, Mr. Stevens?

     MR. STEVENS:  No, sir.

     MR. KAISER:  All right.  Ms. Sebalj?

     MS. SEBALJ:  Thank you.

     CROSS-EXAMINATION BY Ms. Sebalj:
     MS. SEBALJ:  Good morning, panel.  I just have a few questions for you in relation to the settlement proposal.

     Starting at page 9, I'll just refer to page numbers rather than going through the whole exhibit and tab, the first sentence under section 1.1 says:

"Leading up to and as part of this proceeding, Enbridge Gas Distribution has worked with gas-fired generators and other customer groups to evaluate, understand, and respond to the unique service needs anticipated by gas-fired generators."

I just wonder whether there are any other groups or entities that you met with that are not part of this proceeding. 

     MS. GIRIDHAR:  They're all part of this proceeding.

     MS. SEBALJ:  Thank you.  And can you just describe very briefly the process of working with these groups leading up to the proceeding?

     MS. GIRIDHAR:  The process actually began more than a

year ago, and it was part of the commitment to look at 

unbundling our rates and services for our industrial

customers, as well as power generation customers.  So it was part of our 2006 rates case proceeding.
We hired a consultant from R.J. Rudden Associates at the time.  And we actually had a strawman proposal that was presented, I believe it was February 1, 2005 to interested parties.  At the time the proposal was unable to proceed, due to disagreements between the parties as to what the services need to look like.

The issue was then subsequently taken up in the fall of 2005.  So the company set up an internal team to address this issue.  We then had a settle -- sorry, a stakeholder meeting in January of 2006, where the proposal was presented to stakeholders and then subsequently the NGEIR proceeding was underway, and then we followed the steps from there on.

MS. SEBALJ:  Thank you.  Also on page 9 -- I'm just trying to find my quote.  I think it's the last sentence of that first paragraph under section 1.1: 

"At the same time, Enbridge Gas Distribution has indicated that's it aim in developing such services is to ensure existing customers are not unduly burdened or impacted by the introduction of new services for gas-fired generators." 

I'm just wondering if you have identified any potential impacts and, if so, what they are.  Sorry, do you have that sentence?  Do you need the reference?

MS. GIRIDHAR:  Yes.

A very strong part of our focus was to try and prevent impacts on existing customers.  I can identify two areas where there are impacts.  One is in the area of implementation costs.  Introducing unbundled rates and service requires extensive process changes and system changes and cost impacts therein have been identified.  The intent is to address that, based on how the Board rules.

The other issue is in terms of migration of customers, to the extent customers migrate to these offerings because they have an economic advantage to doing so.  That would then leave certain revenues and costs unrecovered, which would then have a rate impact on other customer groups.  So these are the two main areas.

MS. SEBALJ:  Thank you.  

My next question is also on page 9.  There's a quote: 

"These service offerings are..." And there are some words missing here but the thrust of it is that these offerings are cist with the assumptions regarding service availability from upstream providers.

That’s on page 9, and then at page 11, there's also a reference under (a): 
"At locations where Enbridge Gas Distribution interconnects with TCPL and where TCPL has contracted with a shipper for FTSN service, the company will also accept and accommodate flow rate nominations at up to 96 nomination windows each day, as proposed by TCPL as part of its planned FTSN service in TCPL's application to the NEB." 
A little bit later on, you also say:  
"All parties acknowledge and agree that Enbridge Gas Distribution's ability to implement these nomination windows is contingent on the customers' use of the nomination windows being offered by and available from upstream transporters." 
Is the only assumption or contingency as referred to in these passages the availability of the upstream service?
MR. CHARLESON:  Yes, that's correct.
MS. SEBALJ:  So there are no other particular characteristics other than availability that EGD requires to be able to provide this service?
MR. CHARLESON:  Yes, that's correct.
MS. SEBALJ:  Thank you.  It's a long preamble for a short answer.
On (b) of that same page 11, (b), it says that the company will permit migrating customers to terminate their bundled rate contracts early.  I'm wondering if you've contemplated how early termination will be effected, if there's a plan in place for that, and what sort of notification will be provided to existing customers.
MS. SARNOVSKY:  The details of this are still to be determined, and I think if you look further in the settlement proposal, it talks about some communications that will be put together for customers, and in that, I think it's the September/October time frame that we would actually communicate to customers, and that would be fully outlined at that point.
MS. SEBALJ:  And in that you were also going to explain the true-up process?  That was going to be my next question.
MS. SARNOVSKY:  That's correct.
MS. SEBALJ:  The true-up process.  Thanks.
In (c), which Mr. Brown has highlighted previously, is there any -- sorry, this is (c) on page 11 -- is there any significance to the 12-month waiting period before Enbridge Gas makes Rate 125 available?  I'm not sure it's significant, but what exactly has to happen in those 12 months?
MS. GIRIDHAR:  From the company's perspective, the 12-month period would facilitate getting the required process changes into place in order to implement these rates.
MS. SEBALJ:  And so these are operational changes, and the 12 months is just related to the time that's required?
MS. GIRIDHAR:  Yes.  Speaking from the company's perspective, yes.
MS. SARNOVSKY:  There are also some systems changes required even if we are going forward a manual solution, with interfaces and whatnot, that would have to be sorted out in that 12-month time period, so it's not just process.
MS. SEBALJ:  Thank you.  
On page 12 (f), you referred to the informational posting regarding capacity constraints on the distribution system.  I'm wondering what, if any, plans are in place as of yet with respect to how customers will be notified of the system, and how it will work generally.  
MR. CHARLESON:  At this time, we haven't really fleshed out a lot of the details, but our expectation would be either it would be a location on our website where customers would be able to go to retrieve the information, so posting information.
MS. SEBALJ:  Thanks.  
On page 12, (j), there's an indication there -- there it is.  The last line on page 12, and then going up to page 13:  
"The company does not believe that it can offer Rate 125 load-balancing service to direct connect FTSN customers given the way that the FTSN service is currently proposed." 
I'm just wondering if this is -- it says “the company does not believe that it can offer."  Is there going to be further clarification as to whether this can be offered?
MR. CHARLESON:  Based on the way that the FTSN service is currently proposed and the way that it's been filed with the NEB, we don't see any means by which we would be able to offer those services.
However, given that it be application is still in front of the NEB, there is the potential for there to be some changes or some amendments which may change our ability to provide that service.
MS. SEBALJ:  Thanks.
Page 13, (m, "M" as in Mary.  I'm wondering what all the costs associated with implementing Rate 125 are, and what the estimated ongoing and operational costs will be.  This may be something that's dealt with later in the cost allocation issue, but I just wondered if you had any projections now.

MS. SARNOVSKY:  There are some details actually filed in our written evidence at Exhibit B, tab 3, schedule 3, attachment 2.  And what it is is a chart that talks about the manual effort which we're proposing to go forward with.  And it's basically an effort and cost summary.

So what it does is, it breaks down the set-up effort and attaches dollars to that.  And I believe I said earlier that there are some systems-related changes even with the manual solution, so that's detailed in there and the assumptions are given, as well as the ongoing effort, and then costs associated with that.

     And again with some notice kind of details what the costs are for.

     The bulk of the costs for the ongoing effort are staffing costs in a few different areas.  One would be contract compliance-related issues, so just monitoring the compliance for these new unbundled rates and service.  The gas management piece, so the nominations piece.  And also some minor costs for the remittance side of the processes.

     MR. CHARLESON:  And probably the most significant costs are the ones that lend themselves to say the wide range that we see there.  It’s really tied to gas management side, depending on the number of nomination windows that have to be managed, the number of customers that are using those nomination windows, it drive a fair amount in terms of potential staffing costs.

     When you move from nomination windows that are within a relatively narrow time frame to now when they can occur basically every 15 minutes throughout the day and through the evening hours as well, you end up having to ensure the appropriate coverage of your nominations staff within your gas control centre.

     And then there are also some system changes to make sure that you're tracking, recording those nomination changes so you can do the appropriate true-ups and balancing at the end of the day.

     So, again the reason for the broad range is driven because there is still some uncertainty regarding how many of those nomination windows will getting used or will be available.  But appropriate staffing would have to be put in place to manage those once they are available.
     MS. SEBALJ:  Thank you.  

 Still on page 13, (o), there's a reference there to Enbridge Gas in its fiscal 2007 rates case presenting a forecast of migration to the new Rate 125.

     I'm wondering whether it's possible to make this forecast in advance of the rates case, what the rationale is for leaving to its the rates case.

     MS. GIRIDHAR:  We could make it available prior to the rates case.  In fact, I could talk to it now on the assumption that the threshold is 600,000 cubic metres.

     MS. SEBALJ:  Sure.  That would be great.  Thanks.

     MS. GIRIDHAR:  Actually, when Rate 125 was originally approved in our fiscal 2000 rates case, and as a part of the evidence for the approval of that rate, we had identified in that case that there was one existing customer that would qualify for Rate 125.  And as of today, it's that same customer that we would be looking at potentially migrating to Rate 125.

     The reason why that customer was identified as potentially migrating but did not migrate over the past five years is that, at the time, our bundled rates offered a bigger benefit in terms of how upstream transportation costs were allocated.  And the benefit from the allocation of upstream transportation costs outweighed the distribution benefit for that customer from migrating from an existing bundled rate, which was 115, to Rate 125.

     Subsequent to that, we've now been part of -- through a process cess where our upstream transportation costs are being allocated differently, and it's part of a phase-in. 

And as of October 1, 2007, the benefit to that customer would disappear in terms of the advantage in upstream costs allocation for transport only.

     Consequently, the presumption is that the distribution benefit for migrating to Rate 125 would now prompt that customer's migration.

     MS. SEBALJ:  Thanks.  

Turning now to page 14, (q).  I just wanted to be clear as to what assumptions are -- whether there are any assumptions implicit in the estimates that are provided in (i) and (ii), if they're not otherwise stated.

     MS. GIRIDHAR:  The only other assumption -- well, I think two of the assumptions are stated.  One is that migration of one customer to Rate 125 and 20 customers to Rate 300.  The third assumption which is implicit is that this analysis was done based on our 2006 Board-approved cost study.  So it reflects the level of costs, and the allocation factors underpinning our 2006 final rates.

     MS. SEBALJ:  Thank you.  

Turning now to page 17, the inter-franchise movement of gas issue, I have only one question with respect to that.

     I didn't see in the settlement proposal any provision made with respect to the difficulties that you explain, the difficulties for Enbridge with respect to ETT transactions carried out in locations except Dawn.  I'm wondering if you could just elaborate more on that and whether that's been addressed or not addressed.

     Just to be clear, in the second paragraph, at the last line, you say:

"The company also filed reply evidence explaining difficulties in having ETT transactions carried out at any locations except Dawn."

But then, reading the actual settle language, I don't see that being addressed.

     MR. CHARLESON:  I think what the settlement agreement is reflecting is, based on discussions and the evidence that was in front of all the parties, there was an agreement that this was an appropriate way for this service to be offered.

     MR. STEVENS:  I think just to be clear, if I may, the original proposal, which is what was accepted in the settlement agreement, provided for the transactions to be carried out only at Dawn, so the parties --

     So the company laid out the difficulties in doing it at a place other than Dawn, and what was ultimately agreed upon was Dawn only for these transactions.

     MS. SEBALJ:  Thank you.  
Turning now to page 23, which is the storage allocation methodology.  What impact does the assumption of access to high-deliverability storage have on the calculations set out in the settlement proposal for the allocation methodology for gas-fired generators?

     MS. GIRIDHAR:  The assumption of availability of high-deliverability storage has actually two implications for the allocation methodology here.

     The first is that the availability of high-deliverability storage means that in order to meet a given intra-day balancing need, the associated space requirement would be less than otherwise.  So it has the effect of reducing the overall space requirement for the customer associated with the particular amount of balancing needs within a day.

     The other one, the other issue that has an implication here is that the company's proposal to roll in a portion of the costs associated with providing these entitlements to storage is limited to 1.2 percent deliverability, which is the standard deliverability available to all of its customers.  So that ensures equity in treatment.

The intent is that the higher deliverability piece would be dealt with separately from a costing and pricing perspective.
MS. SEBALJ:  Thank you.  
Turning now to Rates 300 and 315, page 29.  Some of my questions are going to sound familiar because they're similar to the ones I've asked or identical to the ones I've asked under Rate 125.
I'm assuming that your answer is the same, but I'll just ask it.  With respect to early termination and notice thereof and the true-up, it will be within the same context of the meeting to be held or the information to be provided?
MS. SARNOVSKY:  Yes, that's correct.
MS. SEBALJ:  Thanks.  
In (g) you indicate that: 
“If more than 20 customers indicate on October 15, 2006, that they wish to subscribe to the service, then the company will provide the service to the 10 interested customers who will benefit the most from the service from a distribution rates perspective."
I'm just wondering if we can elaborate on that, on how you'll determine who can benefit the most.
MS. GIRIDHAR:  It might be helpful, actually, to point to an undertaking response that we provided.  That was Undertaking Response 30.  And I'll just give you the --

So that would be undertaking 30, which outlines the calculation.

MS. SEBALJ:  We're locating the appropriate binder.
Thanks.
MS. GIRIDHAR:  A customer's decision to go on an unbundled rate may be governed by several factors.  For example, the customer's own ability to manage their gas supply, and several other drivers.  But from the company's perspective, the one decision rule that it could apply objectively is to look at the impact on the distribution portion of the customer's bill.
So the company's assessment on whether a customer will migrate to an unbundled rate is to assess the impact on the customer's distribution rate from the bundled rate that they are taking service on currently versus the bundled rate that they would be considering.
So, on that basis, Undertaking 30 provides a list of in the excess of a thousand customers, actually, that would benefit from going to unbundled rates.
From the perspective of what's contained in the settlement proposal, what we are proposing to do is to use that same decision rule but apply it to the customers who have expressed an interest in going to unbundled rates.
So 10 of those customers would be chosen, based on the largest distribution benefit.
MS. SEBALJ:  So are those, essentially, the first 10 that are listed in that undertaking?
MS. GIRIDHAR:  Presuming that the first 10 express an interest in going unbundled, it would be the first 10.
MS. CHAPLIN:  Can I interrupt for a minute?
MS. SEBALJ:  Sure.
MS. CHAPLIN:  So it's benefit sort of on a total absolute base, not as a percentage of their total bill?
MS. GIRIDHAR:  That is correct.
MS. CHAPLIN:  Thank you.
MS. SEBALJ:  Turning to page 32, (q).  Again, a similar question to the one I asked on Rate 125, and that is on the costs associated with implementing the rates and the estimated ongoing and operational costs.
I believe last time you referred me to either some pre-filed evidence or an undertaking.  Can you just clarify for the purposes of this rate whether the answer is the same?
MS. SARNOVSKY:  Yes.  The costs that are outlined in the schedule that I referred to earlier would apply to both the Rate 300 series and the Rate 125.
MS. SEBALJ:  Thanks.  And the range, there is the same rationale?
MR. CHARLESON:  Yes, it's the same.
MS. SEBALJ:  Thanks.
I was curious, on page 33, (z), there's a quote: 
"Parties agreed that regardless of the regulatory model in place the company may adjust the levels of its Rates 300 and 315, as well as the rate classes from which Rate 300 and 315 customers have migrated and any other applicable classes." 
I guess my question relates to what the basis for saying "regardless of the regulatory model in place" would be.
MS. GIRIDHAR:  That might warrant a brief description of the cost of service model we use today.
What we would do as part of this process is to forecast what rates customers would take service under, and then use that as a reference point to determine both what the overall increase in rates or decrease in rates needs to be in a particular year in relation to the revenue requirement of the company.
The migration of customers from one rate class to another presumably happens either because the customer receives an economic benefit from the migration or because they cease to qualify for the applicability of their current rate.
And some level of migration would be part of normal business risk for the company.  The concern we have here is that we have embarked on a fairly significant re-design of certain rates, the unbundled rates, and we are not sure as to the factors that would determine when and how many customers would, in fact, migrate.  So therefore the company believes that irrespective of the regulatory model in place, i.e., if you were to move from the currently described model to PBR or incentive rate-making, where perhaps the changes in rates would be determined differently, the company would still want to ensure that it has complete revenue recovery with respect to migration driven off our unbundled rates proposals.
MS. SEBALJ:  Just going back very quickly to page 10 of the settlement proposal -- sorry.  Sorry.  That's not the appropriate reference.
I just need to ask a general question with respect to the demand threshold of 600,000 cubic metres per day and whether you foresee any issues given that the thresholds that are proposed in the settlement proposals for Enbridge and Union are different.
So this is a question, obviously, for both, but I need to ask it while I have you.
MS. GIRIDHAR:  I think virtually all of our different rate classes have different thresholds and applicability criteria than Union does, and I think it's reflective both of the history of our franchise area and our customers.  So I do not have an issue with the different thresholds between Union and Enbridge.
MS. SEBALJ:  And so you don't see an issue with the customer being eligible for the Enbridge rate but not for the Union?
MS. GIRIDHAR:  Well, presumably it would be one or the other, so I don't have an issue.
MS. SEBALJ:  Okay.  Those are all my questions, subject to any the Panel will have.
MR. KAISER:  Thank you.
     [The Board confers]     

QUESTIONS FROM THE BOARD:
MR. RUPERT:  I just want to make sure I understand the nomination window comments in your settlement proposal.  

The light is on.  How's that?

On page 11 is where you talk about the -- under (a), that:
"The company will accept and accommodate flow rate nominations up to 96 nomination windows each day as proposed by TCPL under its planned FTSN service."
     And then over on (j), which is on page 12 over to 13,

I think I said:
"As discussed in your reply evidence, the company does not believe it can offer Rate 125 load-balancing service to direct connect FTSN customers."

So that means that this really, then, restricted to I'll call it embedded gas-fired generators who are embedded in your service territory, who have the 96 nomination window opportunity?

     MR. CHARLESON:  No, the distinction between this would be -- a direct connect customer would have the ability to use all 96 nomination windows.  They, however, would have to take full responsibility for their balancing on a daily basis, under that scenario.

     In (j), we're talking about the applicability of the limited load-balancing service that's included within the

Rate 125 changes.  And that would only be available to an embedded generation customer.  

     [The Board confers]

     MR. KAISER:  I just have one question.  This relates to the matter that Mr. Brown raised.  This was on page 11, item (c).  This was the 12 months that the new re-designed 125 rates would come into effect, potentially the earlier of, and you had this 12 months after the approval of the settlement agreement.

     Does it take that long to get these administrative processes in place?  Is that the reason for the 12-month period?

     MS. GIRIDHAR:  There would be the systems change and the process changes required, but also, I guess, the time line reflects the need for having them appropriately tested and implemented, and I think I did preface my remarks by saying "from the company's perspective."  These were the concerns we had.

     I also believe that the 12 months was -- is important in the context of our 2007 rates as well because, really, there are features in Rate 125 which, while they are reflected in this proceeding based on our 2006 Board-approved costs, there may be an impact from the 2007 level of costs identified.

     So I think the 12 months, really, works well from the perspective of process changes but also from the perspective of 2007 rates.

     MR. KAISER:  But you've already agreed to implement them 12 months from the date of the settlement regardless of what happens to ‘07 rates; is that correct?

     MS. GIRIDHAR:  That is correct, sir.

     MR. KAISER:  And it actually is going to take 12 months to, do you say, corporately test it?  I didn't understand what that meant.  What testing are you talking about?

     MS. SARNOVSKY:  I think she said “appropriately tested.”

     MR. KAISER:  Oh, appropriately tested.

     MS. SARNOVSKY:  Just to make sure, you know, all compliance parameters are working correctly, we're talking large volumes, potentially large costs, the risk of error could be high if we implement something that's not fully tested.

     I think from a process standpoint as well, we need to understand all of the operational impacts and make sure we have the appropriate protocols in place, in case we hit a non-compliance situation.  Those types of things.

     MR. KAISER:  Mr. Brown, is 12 months a problem for your client?

     MR. BROWN:  Certainly in an ideal world, having something implemented by the spring of 2007 would be the ideal.  We are aware of what Enbridge has said and to a large degree the ability of Sithe Goreway, for example, to take advantage of the 125 depends on Union implementing its

F24-T because that's the enhanced nomination, and that's one of the sort of features that I think Enbridge is saying, we will do whatever the upstream provider will do.

     So in an ideal world, spring of 2007, but if it can be put in place for the summer of 2007, then it will have, you know, a practical benefit for my client.

     MR. KAISER:  Thank you.  

Anything further, Mr. Stevens?

     MR. STEVENS:  No, thank you, Mr. Chair.

     MR. KAISER:  Thank you, panel.  

     [The Board confers]

     MR. KAISER:  Mr. Leslie, I guess you're up to bat.


PROCEDURAL MATTERS:
     MR. LESLIE:  Thanks very much.  There were two preliminary matters that I wanted to deal with, if I might, before introducing the panel.  Is that better?

     I was saying, there are two preliminary matters that I wanted to deal with, if I might, before introducing the settlement.

     The first one relates to the schedule.  Mr. Ryder, who appears for the City of Kitchener, had asked if Union would

be prepared to switch the order of appearances such that Union's panel dealing with the issues relating to storage allocation which Kitchener is interested in would appear on day 8, which is July the 11th, and the Kitchener panel on the same issues would appear on day 11, which is July the 17th.  And that's acceptable to us.  I'm sorry, I didn't have an opportunity to speak to Board Staff prior to starting this morning about that.

     But just to give everybody some forewarning, that would be an acceptable change for both of us.  I think,

Mr. Ryder, can you confirm that?

     MR. RYDER:  Yes.  Thank you.

     MR. KAISER:  Any problem with that, Ms. Sebalj?

     MS. SEBALJ:  No.

     MR. KAISER:  Thank you.

MR. LESLIE:  And the other is a housekeeping matter 

There were some issues that had been raised in Union's rate case that were moved from the rate case to these proceedings because they were more relevant to these proceedings.  There were two of those issues, one relating to the elimination of deferral accounts, and the other relating to the Board's bulk storage order, and there was a proposal there either to eliminate that order or expand it.
I said bulk, I meant blanket storage order, and both issues are now in these proceedings.
The evidence relating to those issues, however, I don't think has been filed in these proceedings; the evidence from the rate case, that is.  And we do have copies of that evidence, the excerpts that are relevant, here today.  And with your permission, Mr. Chairman, we could file them today.  And there are copies available for everyone in the room as well.
MR. KAISER:  Thank you.  Can we mark that?
MS. SEBALJ:  Mr. Leslie, did you have an intended exhibit number for those that follows your evidence?
MR. LESLIE:  I've looked at the exhibit list and I'm still a bit at sea with that, so maybe we could settle that at the break?
MS. SEBALJ:  Yes, let's do that and then we'll mark them.
MR. LESLIE:  Thanks.
MS. SEBALJ:  Thanks.
MR. LESLIE:  Mr. Kaiser, members of the Panel, as you know, there was a settlement reached --
MR. RYDER:  There was one administrative matter that I'd like to deal with, if I could, before Union's panel was introduced, and that's Union's response to undertaking 43(a) and (b).  We just got it on Friday and  -- 

MR. KAISER:  Mr. Ryder.  The reporter is having some difficulty.  See if you can get up.  Why don’t come up, Mr. Ryder.  Come up to --

MR. RYDER:  How's this, Mr. Chairman?
MR. KAISER:  All right.  That's fine.
MR. RYDER:  All right.  It relates to Union's response to undertaking 43(a) and (b).  We got it on Friday, and we think that a fuller and better response is required.  
I've taken the matter up with Mr. Leslie and Mr. Packer, and I understand that they will be looking into the matter and trying to satisfy us.  But I thought I would put it on the record today so that, if we do have to come back to it, you will be forewarned, if that's all right.  
MR. KAISER:  Any problem with that Mr. Leslie?
MR. LESLIE:  Not from my standpoint, sir.  Mr. Ryder did mention this to me this morning.  I think we're taking a look at what's being requested and what we can provide.
MR. KAISER:  It doesn't affect this panel, I take it, Mr. Ryder, does it? 
MR. RYDER:  No.  No.  It affects the panel that's scheduled later.
MR. KAISER:  Yes.  All right, well, we'll deal with it as we move along, then.
PRESENTATION OF SETTLEMENT PROPOSAL BY UNION GAS:
MR. LESLIE:  I was about to say that a settlement was arrived at with respect to the issue numbers 1 and 3, I believe, as they relate to Union Gas, last week.
That, I am told, has been given the Exhibit reference S.2 in these proceedings, and I assume that the members of the Panel have that document.
The document, as in the case of Enbridge, in the recital, sets out what it achieves.  And briefly, at pages 2 and 3, the recital's indicate that the settlement deals with the issues that were, in effect, up for settlement according to the procedural orders; that is, issue number  1, rates for gas-fired generators and other qualified customers, and issue number 3, transportation capacity bidding process and allocation.
In addition, there was one issue, again, this relates to Procedural Order No. 3, the reference is on page 2, it's the second full paragraph.  There were four issues moved from the rate case to these proceedings, as we've already discussed, and the fourth of those issues, power service-M12 services upgrades for power services, is also dealt with in this sub.

I can indicate to the Board that the settlement was a result of negotiations that involved initially the power producers primarily, but it did involve all participants in a broad range of interests, ultimately.
It is almost a comprehensive settlement.  I can indicate that there is one issue that remains somewhat contentious, and that is referred to at page 9, in the introduction to section 1.1.
There is a notation that, and this is the first paragraph under the heading 1.1 the last sentence: 

"TCPL and Energy Probe oppose Union's offering new F24-T service first to 2007 transportation expansion shippers." 

And the proposal that that's referring to is found at page 13 of the agreement.  It's the first bullet point on page 13.
And the proposal, the Union proposal, is that the F24-T service, assuming it's developed, will be offered first to the parties who bid on transportation as part of Union's 2007 open seasons and the Trafalgar expansion project that has now been approved by the Board.  They would have first crack at the service, and then the service would be offered to other shippers.  And TCPL and Energy Probe take issue with that order of ranking.
I can indicate that that issue is severable.  That is to say, we would ask the Board to deal with all the other aspects of the agreement, one way of the other, leaving that issue aside for possible discussion later in the proceedings, in July.  
There is also the possibility that the parties will come to some resolution amongst themselves between now and then, but that may not happen.  And if it doesn't, you would have to give directions as a result of hearing the various positions.
But that can take place in July.  For now, I think what I want to emphasize is that it is severable and you can deal with it as a separate issue.  And the rest of the agreement, you can deal with separately as well.
MR. KAISER:  Do the other two parties oppose the severance?
MR. LESLIE:  I talked to TCPL's representative this morning, and I understand that he does not.  I'm not sure what Energy Probe's position is.
MR. KAISER:  Can you see if you can find out? 
MR. LESLIE:  Yes.
MR. KAISER:  Mr. Adams?

MR. ADAMS:  Thank you, Mr. Chair.  Energy Probe has no objection to the severance, and our intention would be, in any event, if the matter does proceed to deal with it only as a matter of argument.
MR. KAISER:  All right.  That's helpful, Mr. Adams.
MR. LESLIE:  It's a relatively straightforward issue, sir.
MR. KAISER:  Yes, sir.
MR. KEYS:  Mr. Chairman, I can confirm my friend's information.  TransCanada doesn't oppose the severance of that issue as well.  There is another provision of the settlement that deals with the priority access as well, and I think it would follow with the severed issue.  And I can speak to that now or later.
MR. KAISER:  All right.  Go ahead.
     MR. KEYS:  Specifically on page 13, Mr. Chairman.  Perhaps it would be best to look there.
The last full bullet point, on the third line down, the statement says:
"Upon the Board accepting this settlement agreement, Union will proceed immediately to contact 2007 expansion customers to ascertain their interest in subscribing to the F24-T service, and if remaining capacity is available, then hold an open season to determine if other existing M12 shippers are interested in the residual capacity." 

So, from TransCanada's perspective, if the Board is prepared to sever the issue under the first bullet that deals with priority access, TransCanada suggests it's premature to proceed, or for Union to proceed to immediately contact the 2007 expansion shippers and to follow that with an open season, if the Board should approve or accept the settlement proposal today.
MR. LESLIE:  Mr. Keys is quite right.  That would fall.

MR. KAISER:  I would think so.  

Thank you, Mr. Keys. 
MR. BROWN:  Mr. Chair, if I could perhaps make some submissions as well.

MR. KAISER:  Mr. Brown.

MR. BROWN:  Because we're getting caught as the monkey in the middle of this.
In the 2007 open season, my understanding is two gas-fired generators submitted bids which were accepted for M12 capacity; they are the Greater Toronto Airport Authority and Sithe Global Power Goreway.

Union has made a proposal, and you've heard from other parties that they have some issue with it.  I remain optimistic that we may be able to bridge the difference, and come up with a settlement of it rather than deal with it in argument.

     But just as when Enbridge made their submission, I drew to your attention sort of the “clock begins to tick” provision.

     What Mr. Keys has just referred to on page 13 is a similar "the clock begins to tick."  I have concern on behalf of my clients that if this matter is deferred for another six to eight weeks, the clock does not begin to tick, and to a certain degree, you've got a domino effect. 

Enbridge cannot make available certain services because it's dependent on what goes on upstream.  Union is upstream, and so we're back in that sort of circle.

     I understand Mr. Keys' point with respect to the open season, but I don't think, if this Board is inclined to accept the settlement agreement today or in the near future, that that should prevent Union from being able to do the first thing, which is to contact the 2007 expansion customers to ascertain what their interested in, and to do that may provide some good indication as to, as a factual matter, whether there's really a point in dispute here.

     So it would be my submission that some way has to be worked to deal, I guess, with this allocation -- or this making available issue.  And my submission would be that it would have to be done sooner rather than later.  I concur with Mr. Leslie that in a certain respect it is severable.  My submission is it shouldn't be delayed.

     So, if the parties are prepared to have it severable, then perhaps some time over the course of the next day or two, this is an issue that should be addressed to the Board so that the Board can consider it, make a determination, and then that would not prejudice the clock starting to tick for the development of these services.

     MR. KAISER:  All right.  Well, I think we can handle that.

     MR. LESLIE:  Mr. Kaiser, I'm told that -- and Mr. Brown's quite right as well -- we could, on a tentative basis, poll the parties involved and find out what their needs would be so that the rest of the process can be expedited in recognition of the point Mr. Brown's making.

     That would be informal, but we can do it.

     MR. KAISER:  Well, we can do that.  But in any event, it doesn't sound, at least from Pollution Probe's point of view, there's going to be a great deal of evidence on this.  It would be largely a matter of argument.

     MR. LESLIE:  I think we can argue it now.

     MR. KAISER:  Well, we could argue it today if we wanted, I presume?

     MR. LESLIE:  Yeah, you may want to hear some evidence from Union Gas as to why they're doing it this way.

     MR. KAISER:  Would you be intending to call evidence?

     MR. LESLIE:  I think the people intending to speak to that would be --

     MR. KAISER:  Well, turn you mind to it over the break. 

I don't think it needs to be decided now but I think we're sympathetic to the concerns that Mr. Brown has expressed and the parties have appeared to agree to severing it, so now we're down to when we’re going to hear it.  So once we're finished with this panel, we'll be prepared to move on to the next stage and deal with severed issues.

     MR. LESLIE:  We'll talk about it, then, over the break.

     Those are all the comments I had by way of introduction.  The people from Union Gas who are here to speak to the settlement agreement are Mr. Isherwood, who is at the far left, Panel, or right for you.  Mr. Isherwood is Union Gas's director of business development, storage, and transportation.

     Next to Mr. Isherwood and in the middle is Mr. Kitchen, Mark Kitchen.  He was Union Gas's manager of rates and pricing.

     And next to Mr. Kitchen is Mr. Chris Shorts, who is Union Gas's manager Ontario power markets.  And I believe the panel can be sworn now or should be sworn now, sorry.

     MR. KAISER:  Okay.  Thank you.

     Union Gas – panel 1:  

     Mark Isherwood; Sworn.

     Mark Kitchen; Sworn.

     Chris Shorts; Sworn.

     MR. LESLIE:  I have nothing further, sir.  Thank you.

     MR. KAISER:  Thank you.  

Ms. Sebalj.

     MS. SEBALJ:  Thank you, Mr. Chair.

CROSS-EXAMINATION BY Ms. Sebalj:
     MS. SEBALJ:  Good morning, panel.  I have a few overarching questions with respect to the settlement.

    These may be more properly dealt with by Mr. Leslie, but Union says that the settlement of this issue, in particular the issue in section 1.1 of your settle proposal, rates for gas-fired generators, is contingent on Union receiving market-based rates for storage.  And obviously that's just as a result of the way this hearing is split and your inability to settle on that issue, or to have settlement discussions on that issue.

     But I'm wondering how that -- how you see that playing out in terms of a decision by the Board and how that would impact the settlement, whether all parties have agreed that the settlement becomes null and void if the Board makes a decision other than market-based rates.

     MR. KAISER:  I think, Mr. Leslie, if this isn't a question for you.

     MR. LESLIE:  Well, I think initially will, at least, it's a question for me.  My client will tell me if I'm getting it wrong, I expect.  But we had anticipated the question.

     There are three services that contemplate market-based rates, and they are described on page 9.  It's F24-S, UPBS, and DPBS.   If market-based rates -- or market pricing or deregulation of storage, however you want to put it, is not approved, if the Board does not decide to forbear, the proposals as they relate to those services would have to be re-evaluated.  Union might not be in the position to do what those services contemplate with its existing facilities.  

     The alternative does exist, but contracting with others for facilities that could make those services work.  But that is something that it would have to be considered.  I don't know, however, that it's a matter of the entire settlement agreement not going forward.  It would be those portions to have settlement agreement that relate to those services that would be thrown into some uncertainty in terms of Union having to decide how it could best proceed.

     I should add to that list the high deliverability service that's described at page 14 of the agreement, because that does contemplate market pricing for deliverability over 1.2 percent.

      It's a bit complicated, but I think that's the best answer we can give you at this point in time.

     MS. SEBALJ:  Thank you.

     MR. KAISER:  Are you saying that you simply can't technically provide these four new services unless you have market-based rates?  Or you just don't want to?

     MR. LESLIE:  No, I think it's more a question of developing the capacity and the cost of the capacity.  And if Union didn't do it itself, on the basis that there would be a market return for doing so, and they could develop the capacity with those assumptions in mind, then the possibility does exist that they could go out and contract for those facilities with others at presumably whatever price.  And then the cost-based rate would reflect that activity.

     MR. KAISER:  Thank you.

     MS. SEBALJ:  And my second overarching question, I'll call it, is with respect to cost impacts and allocation issues which, of course, we've seen highlighted in the Enbridge proposal.

     And I think the answer is in your proposal, but I just wanted to clarify whether there are any cost allocation issues from Union's perspective, and if so what the proposal is to deal with those.

     MR. KITCHEN:  I don't anticipate any cost allocation issues as a result of the proposal.

     MS. SEBALJ:  And can you explain why?  Is that because it's incremental, the service is offered incrementally and will be paid for by the customers who are going to be using them?

     MR. KITCHEN:  That's correct.
     MS. SEBALJ:  Thank you.  So getting a bit more into the detail.  At page 10, the fourth bullet, it says: 
"The U7 of T1 rate schedules will be modified to incorporate charges associated with making additional nomination windows available to those customers who elect to take the service." 

Does Union have an estimate of the costs associated with the service?  Or the charges, as they're referred to?

MR. KITCHEN:  The IT costs associated with providing extra nomination windows are the same as those already identified in the evidence for F24-T and F24-S.
MS. SEBALJ:  Thank you.
At page 11, the first bullet, and the last sentence -- no.  That's not the last sentence.  Oh, right.
"Union agrees that it will evaluate -–" it's the first sentence "-- that it will evaluate the possibility of extending the additional nomination windows and reservation of capacity found in F24-T to the following transportation services." 


And then it goes on in the last sentence to say:
"Union agrees to provide APPrO and other settlement conference participants with a summary of its findings no later than December 31, 2006." 


Is the effect of the settlement in any way impacted by the findings of this evaluation?

MR. ISHERWOOD:  I believe not, no.

MS. SEBALJ:  And at page 1284, your discussion of the nomination windows, Union and the parties have agreed to offer 13 nomination windows, as I understand it, and those are outlined in appendix A.  Yet, the agreement on page 12 states:
"To maximize the effectiveness of Union offering additional nomination windows, other pipeline operators, storage operators, marketers and producers will need to be able to manage and offer the same nomination windows and be able to confirm nominations on the same two-hour schedule." 


Does this imply that the three additional, and the 13 in total, nomination windows are established on a best-efforts basis?

MR. ISHERWOOD:  I believe, currently, all pipelines interconnecting with each other confirm on the four NAESB windows, and this proposal takes the four NAESB windows and expands it to include 13.

Union Gas has agreed to offer our transportation, F24-T and F24-S storage service on the same 13 windows.  And I believe Enbridge has agreed to offer some of their services on the same windows as well.  

To the extent that other pipelines want to use the same windows, for example, the Vector Pipeline or Panhandle Pipeline at Ojibway, then we'd certainly allow that to happen as well.  That would mean that those other pipelines would have to be able to confirm on the same 13 windows and on the same two-hour gap between nomination due and effective time.

MS. SEBALJ:  Thank you.

On page 13, your second bullet:
"The availability of F24-S, UPBS and GPBS is dependent on Union's ability to develop assets to provide incremental storage deliverability." 


I just wanted to know what the likelihood of Union being unable to develop that incremental storage would be, and what are the factors that would determine whether the assets are developed or not?

MR. ISHERWOOD:  That ties back a little bit to Mr. Leslie's comments earlier around this agreement being conditional upon market-based pricing.  It's Union's intent that we would do an open season some time in the next month or so and offer high deliverability services, including the UPBS, GPBS, F24-S, through an open season process.  That would be conditional upon the Board forbearing from storage regulation and market prices being available.

And Mr. Leslie pointed out, to the extent that the Board does not decide in favour of forbearance, the other alternative that we obviously would look at would be to buy a service in the marketplace and roll that into -- either roll it into the cost-of-service rates we currently have, or if the Board decided that those services should be priced incrementally, then it would be priced at the same market price, essentially that we bought it at.

MS. SEBALJ:  Thank you.  

In the next bullet, bullet 3, it says:
"Additional F24-T may become available as a result of future expansion of the Dawn-Trafalgar system and will be made available through an open-season process." 


And so I'm assuming from your last comments the open season will be determinative as to whether Union proceeds with an expansion?


MR. ISHERWOOD:  I'm sorry, I'm not sure I understand the question.

MS. SEBALJ:  In that bullet, you talk about future expansions of the Dawn-Trafalgar system.


MR. ISHERWOOD:  Yes.

MS. SEBALJ:  And I'm assuming it would be the results of an open season that would determine whether you proceed with a --


MR. ISHERWOOD:  That's correct.

MS. SEBALJ:  Thanks.

On page 17 you provide a series of, (a) through (e), delivery obligations as a result of or -- you've withdrawn the T1 proposal that was originally in your evidence, the four block declining structure.  And these delivery obligations are the substitute, if you will, for that, or the consequence of that.  And I'm wondering for –


MR. SHORTS:  Excuse me, it's actually the billing contract demand that takes the place -- the feature that takes the place of the four block structure.

MS. SEBALJ:  Okay.  Thank you.  

I'm wondering if you can explain.  So, if we take (a), the west of Dawn example, for T1 or U7 customers, and for existing customers with new firm incremental loads greater than 1,200,000 meters cubed per day.  I'll just read the rest of it:
"At the customer's option, there will be no obligated DCQ requirements, subject to the facilities required to support the incremental load being economic." 


Does this mean that all new and existing customers with Dawn delivery points have the option of eliminating their obligated DCQ requirements?

MR. SHORTS:  No, it would just be apply to those customers that are large, greater than 1.2 million metres cubed.

MR. LESLIE:  Mr. Thompson has asked a question off-line.  And just to be clear, it's either new customers with that size load or existing customers with new load of that size.

MR. THOMPSON:  It's incremental load only?


MR. SHORTS:  That's correct.  Yes.

MS. SEBALJ:  Moving to page 24, which is titled:  "Transfer in storage," can you provide an indication of the applicable administrative fee or the estimated range and the rationale for the fee associated with title transfers?

MR. KITCHEN:  The current title transfer fee, the administrative fee, is 0.3 cents per gJ.

MS. SEBALJ:  And there's no anticipated change?

MR. KITCHEN:  Not at this time, no.

MS. SEBALJ:  Those are all my questions.

MR. KAISER:  Thank you. 


[The Board confers]

QUESTIONS FROM THE BOARD:

MR. RUPRET:  I have a question about something Ms. Sebalj asked Enbridge earlier, and I realize this is something you haven't thought about, probably, because you're concerned about your Union situation.  
But when you line up the Enbridge settlement proposal and Union's, you are struck by some similarities but also by some differences, particularly the size threshold that you have in your proposal for -- of 1.2 million cubic metres per day versus 600,000.  And maybe this is a question for APPrO, as opposed to this panel, but I'm just wondering as you look at this, this whole process was started because of gas-fired generators and yet it seems that there are different sizes of loads that would trigger these new raid rate structures in either utility.

     And is that an issue that you foresee having any impact on the operation, the trade, the location, or other aspects of gas-fired generators is, the fact that our two distributors have different thresholds in size of load for these services.

     MR. SHORTS:  Again, as Enbridge had mentioned, there are other differences, certainly, between the two, and we have different thresholds for different sets of rates, but predominantly, we were looking at trying to meet the needs of those customers who the expectation was of a 500 megawatt type of plant, and those loads are certainly much greater than the 1.2 million cubic metres.

     MR. KITCHEN:  If I could just add to that.  If I understand it correctly, the threshold for Enbridge is one of applicability.  The applicability level for T1 and U7 is an annual volume of 5 million cubic metres per year.

     The 1.2 million 103's per day is really around how the customer will responsibility -- how they meet that size threshold for those parts of the service but not the applicability of the rate.

     MR. RUPERT:  And in terms of nomination windows and that, you don't see that being a difference between the two proposals, the size threshold that you've got versus Enbridge.

     MR. ISHERWOOD:  Typically, T1 customers nominate once a month for a typical industrial customer because it’s really a no-notice service.  The only time you really need to get into 13 windows is when you have a dispatchible power load, so again I think it’s a precede good alignment in terms of the load we're trying to serve. 

     MS. CHAPLIN:  Thank you.  
I'd like to understand, these new services, basically, in all respects are -- the loads that are eligible are new loads or incremental loads.  Is that correct?

     MR. ISHERWOOD:  That's correct.

     MS. CHAPLIN:  And what's the rationale for that?  Can you help me with why that would be an appropriate structure to put in place?

     MR. ISHERWOOD:  I think one of the overarching objectives was really to try to implement some new services for power customers without impacting exists customers.  So we tried to be responsive to the needs of the power customers in terms of offering new enhancements to the T1 service or more nomination windows for exfranchise customers.  We really try to do that under the premise of not impacting existing customers.

     So we're really trying to limit the applicability to only those new incremental loads, and to be honest, it's really those lends that need the enhancements as well, in terms of new nomination windows would be a good example. 

     MS. CHAPLIN:  So it's your assessment that that criteria doesn't unduly limit the options that are available to existing customers that could adversely affect them in terms of their accessibility to these services?
     MR. ISHERWOOD:  I think a good example is the 13 windows.  Existing T1 customers, because it’s no-notice service, they nominate their supply only, and it’s once a month, so they don’t need to be nominating consumption 13 times a day.  It would be unnecessary for them to do that.  So that's a good example where it is only applicable to the very large power gen customers that are dispatched.

     MS. CHAPLIN:  Okay.  Thank you.  Those are my questions.

     MR. KAISER:  Thank you, Mr. Leslie.  Thank you, panel.

     MR. LESLIE:  Thank you, sir.

     Sir, the schedule calls for Union's panel on the issue number two storage to appear next.  They'll take a few minutes to get here.  I wonder if it would be convenient to take a break.

     MR. KAISER:  Yes.  20 minutes.

--- Recess taken at 11:14 a.m. 
--- On resuming at 11:38 a.m.
     MR. KAISER:  Please be seated.  

Mr. Leslie.

PRELIMINARY MATTERS:
MR. JACKSON:  Mr. Chair, it's Malcolm Jackson.

MR. KAISER:  Yes, sir.

MR. JACKSON:  With your permission, I'd like to register an appearance for the Low-Income Energy Network.

MR. KAISER:  Thank you.

MR. JACKSON:  Thank you.
     MS. SEBALJ:  Mr. Chair, Mr. George Katsuras from the IESO has also asked me to register an appearance on his behalf.

MR. KAISER:  Thank you.

MR. LESLIE:  Thank you.  As a preliminary -- sorry.  I don't know who designed these chairs.  They're horrible.

As a preliminary matter, with respect to the one issue that was contentious in the settlement, the F24-T service priority issue, if I may call it that, what I would propose is that I will ask Mr. Isherwood as part of my examination in-chief to explain Union's proposal and the rationale for the proposal, as it appears on page 13 of the settlement agreement, and then other parties can ask questions about that as part of the cross-examination process.

And then, depending on the Board's wishes, we could argue that issue as a discrete matter at the end of the Union Gas evidence and get it out of the way.  I don't imagine the argument would take more than half an hour.

MR. KAISER:  As I understood it, I don't think either TransCanada or Energy Probe were going to call evidence on that.  It was just argument, wasn't it?
     MR. LESLIE:  No, and they may have some questions in cross-examination.
     MR. KAISER:  Right.
     MR. LESLIE:  Apart from that.
     Thank you.  I'll start by introducing the panel, and I'll start from the far left again.

Mr. Isherwood, whom you know, is Union's director of business development, storage and transmission.

Sitting next to Mr. Isherwood is Mr. Steve Poredos.  Mr. Poredos is Union Gas's director of capacity management.  

And finally from Union, next to Mr. Poredos, is Mr. Steven Baker, who is vice president business development and commercial accounts. 

Next to Mr. Baker is one of three expert witnesses who have prepared evidence or whose evidence has been filed in these proceedings.  Next to Mr. Baker is Mr. Bruce Henning.  Mr. Henning is a director of Energy and Environmental Analysis Inc.  Mr. Henning’s qualifications are found at tab -- it's a under the heading Administration at tab 3 of Union Gas's evidence.

I don't know for certain that you have this material organized in the same way that I do.  If there is any difficulty finding those resumes or CV's, perhaps you'll let me know.  Mr. Henning's full CV is found there.

Next to Mr. Henning is Dr. Richard Schwindt, who is an associate professor at Simon Fraser University.  He's in the department of economics in the faculty of business administration at Simon Fraser.  Dr. Schwindt's resume is also found under tab 3. 

I might mention that apart from anything else, Professor Schwindt has given evidence in a number of cases before the competition tribunal involving questions of market power, abuse of dominance, monopolization, things of that kind, and those cases are listed in his resume.

And finally, to my immediate left is Mr. Mike Sloan, who is a project manager at Energy Environmental Analysis Inc.  Mr. Sloan works closely with Mr. Henning and is familiar with pipeline issues apart from anything else, as a result of testifying both in front of this Board and the National Energy Board and the Federal Energy Regulatory Commission in the United States.

Mr. Sloan's qualifications are also found at tab 3, under Administration.

The evidence that these witnesses can speak to is also found in the -- sorry, I'm just looking for the... in the pre-filed evidence.  It is pre-filed as Exhibit C, storage regulation.  And there is an appendix to that evidence, appendix B, which is a storage competition study which was prepared by Messrs. Henning, Schwindt, and Sloan.

In addition, there is reply evidence found at Exhibit D, and that includes reply evidence from Messrs. Henning, Sloan, and Schwindt.  And that's found at Tab 3 of Exhibit D.  At tab 2 is reply evidence that the Union Gas witnesses can speak to directly on storage regulation.  

There is also reply evidence on power services but that, hopefully, will fall by wayside.

I would ask the witnesses if they could -- well, perhaps I'd better ask that the witnesses be sworn first, other than perhaps Mr. Isherwood, who has already been sworn.  

UNION GAS - PANEL 2 
Mark Isherwood; Previously sworn.

Steven Poredos; Sworn.

Steven Baker; Sworn.

Bruce Henning; Sworn.

Richard Schwindt; Sworn.

Mike Sloan; Sworn.

EXAMINATION BY MR. LESLIE:

MR. LESLIE:  Mr. Isherwood, Mr. Poredos, and Mr. Baker, can I ask you collectively to affirm that your evidence for the purposes of these proceedings is found at Exhibit C, tab 1, and Exhibit D, tab 2.  That is the evidence that was initially filed on storage regulation in the reply evidence on storage regulation that was prepared on behalf of Union Gas.
MR. ISHERWOOD:  That's correct.
MR. POREDOS:  That's correct.

MR. BAKER:  That's correct.

MR. LESLIE:  And do you adopt that evidence?
MR. ISHERWOOD:  I do.
MR. POREDOS:  Yes, we do.
MR. LESLIE:  And Mr. Henning, Sloan, and Professor Schwindt, your evidence for purpose of these proceedings is the storage study that's found at Exhibit C, appendix B, and then reply evidence at Exhibit C, tab 3.  Can you confirm that you were involved collectively in preparing that evidence?   
MR. HENNING: Yes, I can.  
MR. SLOAN:  Yes.
MR. SCHWINDT:  Yes.

MR. LESLIE:  And you adopt that evidence for purposes of these proceedings?   
MR. HENNING: Yes.  

MR. SLOAN:  Yes.

MR. SCHWINDT:  Yes.

MR. LESLIE:  Mr. Kaiser, I have a number of questions I would like to put to the panel by way of examination in-chief.  And I'll start with a question to Mr. Baker.  
This is in some ways in lieu of an opening statement.
Mr. Baker, I would ask you to outline for the Panel and those present what Union Gas wishes to see as an outcome of this proceeding or what you propose the outcome of this proceeding should be.  If you could do that now, sir.
MR. BARKER:  Certainly.  Thanks.  
Union is seeking a finding that the exfranchise wholesale storage market is competitive and that the storage should be priced at market rates.

     Further that the infranchise market is, at this point in time, not workably competitive due to the infranchise customers predominantly exercising their choice to elect a bundled gas delivery service option whereby storage is bundled with monopoly distribution and transmission services.

Storage allocated and dedicated to the infranchise market would continue to be priced at cost-based rates, at least until such time as a significant number of customers elected their choice to move from a bundled to an unbundled gas delivery option.

     We're also looking for a finding that the exfranchise wholesale market is competitive, which would support and lead the OEB to forbearing from regulation in the exfranchise wholesale market.

     And this would, again, allow Union to continue to provide storage services in that market at market-based prices.

     Secondly, flowing from an outcome and a finding that confirms the exfranchise wholesale market is competitive and that the Board should forbear from regulation, Union is seeking a finding that all the revenues, costs and the rate base associated with the exfranchise wholesale market would be dealt with outside of regulation, and such a finding would also support the elimination of the current requirement for prior approval of storage contracts related to party, term, and amount.

     Third, Union's asking the Board to fix the amount of storage space that's allocated to serve the infranchise market.  And in that regard, Union would also seek an order from the Board that would eliminate the current requirement for prior approval of infranchise storage contracts, again party, term, and amount, similar to the exfranchise request.

     And this change is justified on the basis that

Infranchise customers will have access to the storage capacity that they currently need, and any incremental demands or requirements in the future would be provided by Union procuring that storage in the competitive wholesale market.

     Accordingly, in our view, there would be no requirement for Board approval of those contracts.

     And lastly, Union is seeking approval to eliminate all of the existing S&T deferral accounts, storage and transportation deferral accounts, effective January 1, 2007, and specifically the storage-related accounts that currently exist.

     MR. LESLIE:  All right.  Could you indicate, just as a follow-up, to the Board what the financial impact of Union's proposals will be?

     MR. BARKER:  Under a finding that the exfranchise wholesale market is competitive and a corresponding decision from the Board that they should forbear from regulating storage services in this market, Union's seeking to remove the full amount of the revenues, costs and rate based associated with these service from regulation, and the net impact or net effect of that change would be to remove the storage premium that's currently embedded in rates and include it in the storage forecast that was agreed to as part of the recent 2007 rate case settlement.  And that amount is approximately $44.5 million.

     And again, we'd be seeking that that change be made effective January 1, 2007, which would align with our proposal to eliminate all of the S&T deferral accounts effective that same date.

     MR. LESLIE:  And just to complete that picture, there are parties to the proceedings that have indicated in their evidence that they oppose deregulation or forbearance, and believe that storage should be -- continue to be regulated at cost-of-service rates.

     Can you give the Board your assessment of what the financial impact of moving in that direction would be?

     MR. BARKER:  Certainly.  My understanding of the evidence of Ms. McConihe and Mr. Stauft is that for a variety of reasons, they view the market for storage services not to be competitive, and hold the view that Union has market power.

     And the experts further propose that, as a result of that finding or that view, that Union Gas should be ordered to provide storage services at cost-of-service rates, in both the infranchise and the exfranchise wholesale market.

     So it's our understanding that any endorsement of these positions would lead to a financial impact that is virtually identical to that being proposed by Union.  And that is by only charging cost-based rates that would eliminate the current difference between market pricing and cost that's currently embedded in rates.

     So again, the net effect of that proposal would be that there would no longer be a market premium flowing from the ability to price storage in the exfranchise competitive wholesale market, at market prices, and therefore that premium that I referenced early, the $44.5 million would cease to exist, and therefore would cease to exist in rates.

     So I think any proposal, whether it's Union's proposal or those advanced by the experts, would see the market premium removed.  And the only difference being, in our view, is that while the financial impact on ratepayers may be the same under both those proposals, under Union's proposal the utilities would have certainly a greater incentive to don't pursue the development of storage in Ontario.

     MR. LESLIE:  All right.  Mr. Poredos, Mr. Baker mentioned that one of the outcomes that's being sought from these proceedings is the elimination of all S&T deferral accounts.  This is a somewhat technical matter, but could you explain for the record what's involved in that proposal?  Which accounts are being eliminated?

     MR. POREDOS:  Yes.  Thank you.  Union had originally submitted in evidence its 2007 rates hearing, EB-2005-0520 at Exhibit C1, tab 3, page 22-27, which dealt with the proposal to eliminate the S&T deferral accounts.

     Union's proposal is to eliminate all S&T deferral accounts, which include the transactional service deferral accounts effective January 1, 2007, and to include the total forecasted revenues in the determination of rates consistent with the treatment of all other regulated revenues.

     The Board, through a Procedural Order No. 2, on March

10, 2006, notified Union and intervenors that the issue regarding elimination of deferral accounts would be addressed at the storage regulation hearing as a part of EB-2005-0551.

     Union's proposal would relate to five deferral accounts, and those include 179-69, the transportation exchange services; 179-70, short-term storage and balancing services; 179-72, long-term peak storage margins; and 

179-73, other S&T services; and 174-74, which is other direct purchase services.

     The two accounts of these five, the 170-70 account, short-term storage and balancing, and 179-72, the  long-term peak storage margins, are directly related to the competitive exfranchise storage market.

     The three remaining accounts, 179-69, 179-72, and 

174-74, are not directly related to the competitive storage market.  These revenues can be forecast and will remain as part of the regulated business, and these revenues will continue to be included in the rates-making process which is consistent with the treatment of all other regulated revenues.

     MR. LESLIE:  All right.  
Mr. Baker, back to you.  By way of an overview of the markets that the Board will be engaged in assessing in the next several weeks, could you explain, at least from Union's perspective, how storage is currently valued and priced in the markets that you deal in?

     MR. BARKER:  Certainly.  In Union's view, storage is valued by the market, largely based on seasonal natural gas commodity pricing spreads.  So generally, average summer price is relative to average winter price.

     And the notion that's being advanced by certain parties that Union actually sets the price of storage in the market is, in our view, not correct.  Again, it's the market that determines the price and the value for storage, and they bid on storage through open-season and other processes on that basis.

      So when you look at the reality of how storage is priced on the market by reference to competitive commodity market price spread, in our view there's really no such thing as a competitive market level for storage.  And that's really because commodity prices change every minute, every hour of every day.  They've certainly been a lot more

volatile in recent years, and as a result, the price and the value of storage has exhibited the same level of volatility and frequency of price change, again, because it's directly correlated to those commodity price movements.

     Further, given the linkage between the value of commodity prices and the value of storage, storage is really priced to clear the market, which is why, on a very consistent basis, storage is always sold out into the marketplace.  There's never any excess capacity, or very little, at any point in time, because it's sold to clear the market.
     MR. LESLIE:  All right.  

Mr. Isherwood, can I ask you to explain, following up on that, how the market for storage and transportation functions and explain the various options that are available to people who want to contract for storage in Ontario at this time?

MR. ISHERWOOD:  When we look at the storage and transportation market, we really look at it from the point of view of being a primary market, that being with the asset owner and the market, and also a secondary market, which may be between marketer who has transportation rights on an asset holder or an asset pipeline and then reselling those.  Let me explain sort of both.

From a primary market point of view, looking at firm transportation first, the example I'll use is Union Gas on transportation.  The capacity we talk most about is the Dawn-to-Parkway capacity.  Parkway is a point very close to Toronto, so it's really connecting Dawn liquid hub to Toronto.  M12 capacity is typically sold out.  If market interests exist, we will do an open season, and based on the results of the open season go forward with a build.

In the last two years, we've done four open seasons.  Three of them have been binding, one nonbinding.  Those open seasons have resulted in expansions for both 2006 and mostly approved by the Board a 2007 expansion as well.  

Those two expansions will add almost 20 percent pipeline capacity to our total throughput.  We're currently looking at doing a 2008 open season, which hopefully will be launched in the next few weeks.  So from a primary point of view, customers can partake or get access to that capacity through the open season process.

I should say that building the Dawn-Parkway capacity is fairly lumpy.  It's usually expanded by adding either pipeline facilities or compression facilities.  Each facility will add a set amount of capacity.  And we’ll add one, two, or three facilities to meet the market demand.  

To the extent the market demand exceeds those options slightly, we also have the option of buying secondary capacity from the market as well.

In terms of interruptible transportation capacity, again, from the primary market point of view, Union Gas has over a hundred hub contracts.  A hub contract is basically a contract allowing the customer to have access to all our interruptible services.  Once the contract is in place -- and again, we have over a hundred in place -- it's as simple as the customer nominating for service the next day, and provided that capacity is available, it will be scheduled.

The IT tolls for those services are typically posted on our web and changed each month, to the extent a customer wants to increase their priority in getting access, and they're able to negotiate a higher toll to give them a higher priority.  That's basically how the primary systems.

In terms of a secondary market, it's also alive and well in Ontario and across North America.  

Now, first, primary shippers, whether it's LDCs using our system or a marketer, they're certainly able and do assign the capacity for periods as little as a month or as long as a year, and in some cases can assign it permanently as well.  So that's certainly an option.  

This also occurs in the secondary market where a marketer will sell services, typically an exchange type service that will provide a transportation-like service between two points.  They may not actually even have the capacity between the two points at all.  They may have capacity flowing to the second point on a different path or be buying gas from somebody else at that point.  So the market really looks at their whole asset base, whether it's transportation or storage, and will quite frequently and quite readily be able to trade gas between points.  So they can provide a transportation service between Dawn and Parkway, for example, without actually having M12 capacity.  

They could have some capacity in T spill [phon], some capacity in Vector, and do a swap or an exchange just based on their assets they hold.

Looking at storage, again the primary market would be typically LDCs like Union Gas selling storage as the asset owner.  In the U.S. it's often Interstate Pipelines.  And in both Canada and the U.S. it can be third-party developers like Tribute.   

Typically, primary markets are established through an open season process.  An open season process is simply an auction where the asset owner, Union Gas in this case, will send a notice out to the market, suggesting we have so much volume available for sale, and will set a deadline in terms of date and time when bids are due.

In this type of methodology, it's really the market that set a price.  And Union and other asset owners would look at the highest tender, obviously, as being the most likely winner of that Request for Proposal.  It's really the market setting the price.  In this case, Union Gas is simply a price taker.

In terms of secondary market, it's quite alive and well in Ontario, and North America as well.  Typically marketers will sell storage services or balancing services, and they'll do that in some cases at Dawn, with having Dawn storage in Union, or they may have storage in Michigan with transportation to Dawn, or they may provide a balancing service using transportation assets.

Again, it's really only limited by the creativity of the marketer themselves, and they are very creative in how they provide services.  So the secondary market is also a very much alive and well.

MR. LESLIE:  All right.  Just as an illustration of how that might work, if you took a power generator who was coming on-line and wanted access to service that either Union couldn't provide or Union was pricing at a level that was unattractive, how might that power generator go about acquiring storage or substitutes for storage?

MR. ISHERWOOD:  We should differentiate a little bit between the exfranchise power customer and the infranchise power customer; the exfranchise power customer being those that are not within our franchise, and would be looking for an exfranchise C1 service in our system.  And my points here also apply to a new franchise customer that wants to get additional storage or deliverability above their allocated amount that's allocated on cost-of-service.

Really, there are four options available to the power generator.  The first one is really establishing the storage and the transportation path to their plant through the open season process.

Union Gas, in our reply evidence, gave an example on page 5 of three northeast U.S. utilities, and they were Connecticut Natural Gas, Yankee Gas and Southern Connecticut Gas.  They participated in a number of open seasons and established a storage position first at Washington 10, which is a large storage field in Michigan.  They participated in a Vector open season to get the gas back to Dawn, they participated in a Union Gas open season to get the gas to Parkway, and then ultimately TransCanada open season to get the gas to an export point.  


So that's a good example of a large, sophisticated buyer going into the market and participating in sort of the normal market process.  That option would be available to power generators as well.

A second option would be for the power customer to simply buy a service from a marketer.  Marketers would provide similar type services.  And that would be by bilateral negotiation between the marketer and the power customer.

A third option would be for them to go to their LDC, whether it's Enbridge or Union, and negotiate incremental storage or deliverability options.   

And the fourth option, which is one that was used by Enbridge last fall, is really to do a market RFP.  So if the power generator wanted to go out into the broad market with an RFP defining how much space they need, deliverability they need, and any other parameter that was unique to them, send that out to a broad-based market and have the market respond in terms of pricing and options.  Enbridge did that last fall when they were looking to replace their 20 Bcf contract on Union's system with a replacement for April 1.  This was the same process they used.

In terms of infranchise customers, from Union's perspective, the customer would be allocated a base amount of space and deliverability at cost-of-service rates and it would really only be an incremental requirement above that that would be subject to the four options above.

MR. LESLIE:  All right.  In order to illustrate some of your comments regarding the secondary market, and primary market, for that matter, I understand that there's an undertaking, or two undertakings, which have been filed, or responses to undertakings.

Can I ask the panel, do you have the Union Gas evidence, the undertaking responses available to you?

Mr. Isherwood, I wonder if you could by reference to the response to Undertaking 39, and I believe also the response to Undertaking 47, provide some further indication of who insofar as Dawn's storage is concerned are the participants in the markets you've been referring to?

MS. SEBALJ:  Could I just ask, while we're waiting for the panel to get their binders, when you're not speaking into the mike if you don't mind turning it off, because the court reporter is getting interference from pages and things.  I think there are a number of mikes that are on.

MR. ISHERWOOD:  I'll first refer to Undertaking 47.

     MR. KAISER:  Go ahead.

     MR. ISHERWOOD:  All right.  Undertaking 47 gives a list of existing customers with Union contracts for peak storage at Dawn.

     Looking at the list it identifies marketers and LDCs.  There's three LDCs on the list, Enbridge, GMI, the City of

Kingston.  They collectively contract for approximately 55 percent of the storage that we sell into the exfranchise market.  The remaining 45 percent of the space is contracted to a total of 18 marketers.
Flipping over, back to Undertaking U.39.  This undertaking really has three different lists of customers, and I'd really ask the Board to look at the first list, or item 1.

     This list in total contains 115 parties.  Certainly 

LDCs are included in that list, but primarily I would say the list is marketers.  And the same 21 customers that show up on U.47 show up on U.39 as well, but it gives an indication of the depth of the storage market.  U.39, I should add is really the number of customers we've had contracted for storage over the last five years at Dawn, so that's what makes it such a broad-based list.

     MR. LESLIE:  All right.  Thank you.  
Earlier you used the word "assign" in relation to the transfer of storage.  In my terminology, would "assign" equate to sell?

     MR. ISHERWOOD:  I think I used the term “assign” in terms of transportation.

     MR. LESLIE:  Right.

     MR. ISHERWOOD:  Typically storage is not assigned but marketers would use the storage and sell or resell other services.

     MR. LESLIE:  But people do transact that storage as well, as this Undertaking 39 response indicates?

     MR. ISHERWOOD:  Absolutely.

     MR. LESLIE:  Right.  
Mr. Poredos, I understand you're familiar with these lists.  Could you comment on -- this is with respect to Undertaking 39, what the three lists that appear there and the large number of parties that appear there indicates in terms of trading activity at Dawn and the liquidity of the market at Dawn for storage and the commodity?

     MR. POREDOS:  Yes, thank you, I will.

     Title transfers, or name changes as you may call them in other filings, are transactions between the market participants where the gas commodity actually changes hands, or the ownership is transferred to another party.

     These transactions are part of the natural gas secondary market that is quite active.

     Where the transactions can occur directly between two customers or through a marketer/broker, can also do the transaction.

      As Mr. Isherwood had mentioned, there's over a hundred companies buying or selling gas at Dawn, and those are shown at Undertaking 39.  The average daily volume transacted and the number of companies that are doing business at a trading hub are industry measures of liquidity and of the liquidity of the market centre.

     In 2005, title transfers at Dawn averaged about 6.8

Bcf per day, or, for the metric units, 7.1 pJs per day, while in the first four months of 2006, the average daily transactions were 7.5 Bcf per day, or 7.9 pJs per day.

     Now, these are by no means all the transactions that would happen that would exchange the ownership of a molecule.  There are other transactions that would be for infranchise customers that actually do imbalance trades.  So if one customer is short, the other customer would be long, that could be a trade that wouldn't show up on that list.

     And this level of activity is equal to approximately twice the amount of gas that Union ships in a year of 1.3 trillion cubic feet.  And I didn't do the metric conversion, I apologize.

     Or they could be twice the annual amount of gas sold in both the Ontario and Quebec market in 2005.  So they're quite large.

     The significance of all this is that there is a significant market at Dawn, and the activity is quite significant and it happens daily.

     The parties don't need to contract for firm storage to be able to get access to the Dawn hub, and the other point is that the market participants have shown a high confidence in the Dawn hub.

MR. LESLIE:  All right.  Thank you.  
Mr. Baker, a follow-up question.  When you were describing the markets for storage, you distinguish between the primary and the secondary market.  There is evidence in these proceedings from other witnesses regarding the availability of either -- of transportation, in particular, and storage capacity, in primary market, that is, from the principal providers of those service, transportation, the pipeline companies, and in the case of storage the companies that own the storage pools, that they report that their facilities are fully booked.

     Do you find that in any way remarkable, and can you comment on that in relation to the other evidence we've heard this morning about secondary markets and trading in transportation and storage?

     MR. BARKER:  Certainly.  When you look at the contracting for and construction of new -- I'll deal with transmission capacity in the primary market, that construction of new facilities and new capacity is regulated by either provincial or State or federal regulators.  And the key commercial and regulatory requirement to support and justify new incremental capacity, transmission capacity being in the public interest, is always based on the combined demand to justify those new facilities.

     So this is in addition to other economic or environmental issues that the regulators would look at.

     So when you look at that in the context of transmission capacity, in our view, one would not expect or should expect there to be excess transmission capacity in the primary market at any specific point in time.

     And specifically, regulators do not, in general, approve transmission capacity, particularly new transmission capacity, to be built on the basis of speculative demands.  Nor do regulated transmission companies generally look to build capacity based on spec.

     And this framework is certainly what exists in 

Ontario.  It would be well familiar to this Board, with specific reference to Union's Dawn-Trafalgar system, whereby all expansions that we do have to show a demonstration, a commercial demonstration, that there is demand supporting those facilities and that there are firm contracts in place.  
And further, there’s a requirement that we do a reverse open season as part of any expansion that we seek to do, whereby we go and ask all of our existing contract holders whether they have any capacity that they wish to return to Union, and in the extreme, if there was enough capacity that was to be returned relative to the new request for capacity we had, we could satisfy those requests without having to build any capacity.

     So when you put that in the context of some of the positions that are being advanced by some of the experts in

this proceeding, that, given a lack of transmission capacity in the primary market, that storage and other jurisdictions surrounding Ontario can't be accessed by Ontario customers, in our view that's just not a supportable conclusion, given that one would not expect there to be a lot of excess transmission capacity available from the primary market at any point in time.

     I think what we can say is pipelines clearly can and will expand market capacity if customers are willing to contract for that capacity and are willing to commit commercially in terms of long-term contracts.

     But as it relates to the competitive storage market, really, the more critical factor to be considered is the availability of secondary market capacity, which is made available through capacity release and other related mechanisms.

     So I guess the point being, just because capacity in

the primary market appears to be fully contracted, in our view, certainly doesn't mean that there's no capacity available in the secondary market, particularly in order to move storage and other jurisdictions to and from Ontario
      MR. LESLIE:  All right.  Thank you.  

I want to come back to that briefly with you, Mr. Henning.  But first --
      MS. SEBALJ:  Your mike.
      MR. LESLIE:  Sorry.  I'll get it right eventually.  By the time I'm finished, I'll get it right.

Professor Schwindt, a question for you.  And this also arises out of evidence that has been presented by others, and this is principally in the evidence of the witness Mr. Stauft, who has given evidence on behalf of IGUA and others.

There's the statement in that evidence or the proposition in that evidence that if a company such as Union can sell storage for prices which are in excess of 10 percent over and above the costs, or the cost-based rate, that the ability to do that would be evidence of market power.
That, I believe, is based on tests that FERC has applied or is reported to have at least enunciated.
Can you comment on that suggestion, sir?   
MR. SCHWINDT:  Yes.  It struck me throughout the technical conference that there seemed to be a bit of mixing or muddling between what economists view as perfectly competitive markets and what we view as workably competitive markets.
The perfectly competitive market really is a theoretic construct where we have really rigorous assumptions that are applied; things like perfect information, very, very large numbers of sellers, large numbers of buyers, perfectly homogeneous products, similar costs across all suppliers.
It is true that with those theoretic constructs you do come up with a situation, an equilibrium situation, where firms simply earn the opportunity cost of their factors.  In other words, they don't earn supernormal profits.  
However, economists also recognize that in the real world markets can be very workably competitive, even though firms may have different costs, even though information is not perfect, even though there isn’t an infinitely large number of sellers or buyers.   
This notion that any firm that's capable of pricing at 10 percent above its costs is indicative of substantial market power just doesn't wash.  There are all kinds of producers out there that will have lower costs than other producers, and as a result of market-driven prices, will have prices above their costs.
Indeed, when you're dealing with resources, which storage is, you quite commonly come across differential sources of what we call economic rents; payments above cost.  
In fact, that's the classic story that's told by David Ricardo about mines.  And today you could take a look at all kinds of markets and see firms that were earning extraordinary returns; i.e.,payments well above their costs.  Gold comes to mind.  
In 2001, I think the price of gold was pretty close to major producers' costs, at 240, 250, 260 an ounce.  Well, it's gone, now, to, well, unfortunately it dropped from 700 to 550, to my personal distress, but you can bank on the fact that the cost of production didn't double over the last four years.  Quite simply, these firms are earning a form of economic rent which is unassociated with market power.  There are hundreds if not thousands of producers of gold out there.
So, to my mind, evidence that Union or any other company is charging a price that's 10 percent above cost or 15 or 20 is not prima facie evidence of significant market power.
MR. LESLIE:  All right.  
A somewhat related question for you, Mr. Henning.  Board hearing Staff evidence uses an analysis which is based on what is described as a "price screen" to determine whether or not there are economic substitutes for Union Gas storage.  I wonder if you could explain what you understand by the price screen analysis and explain why you did not perform a similar analysis in your study.
MR. HENNING:  Yes.  When we started looking at the issues of competition, as Professor Schwindt indicated, the issue as to whether or not market power is being exercised is very difficult to ascertain simply by looking at some market prices.  There can be economic rents.
The price screen analysis that was submitted by Board hearing staff appeared to have its genesis from one particular element of the policy statement on market-based rates of the Federal Energy Regulatory Commission where they looked at the particular issue.
It's interesting, however, that when you start looking at and trying to figure out how that was then transferred into the analysis that was presented, it became evident as to why that's not the common approach that's used.
First, in Ms. McConihe's evidence, she looks forward with prices that are built from exclusively the primary market.  And these are not reflective of all of those transaction costs, or of actual transactions.  These are not the elements of what has gone into the marketplace.
As Mr. Baker and Mr. Isherwood said, the value of storage transactions is changing on a daily basis, on a weekly basis, on a monthly basis.  And so any arbitrary construct of that cost solely on the basis of that primary market is not reflecting the overall market.
To be relevant, you would have to look at what these real transactions are actually being sold for.  And as I mentioned, those are not reflecting of those kinds of transaction costs.
But even if one were to assume that you were looking at something that was reflecting of those values, what this price analysis actually shows is that there is value from moving gas from west to east.  That's the general way that the natural gas flows.  And if you look at the commodity prices in those markets that are downstream of Ontario, they're reflecting that transportation value.
The fact that the entire price is in the commodity market downstream does not indicate that Union could raise its prices for storage in Ontario.  If it had to move gas in that direction, it would incur those transportation costs.
And beyond that, when you think about the nature as to how the market actually works, if one were to look at having storage capacity in those downstream markets, you would do the  kind of secondary market transactions that Mr. Isherwood talked about.  An exchange.  Given that most of the gas is moving from west to east, if you've got capacity that's in the more valuable market and can exchange it for capacity at Dawn, the transaction can occur at something far less than a full hundred percent tariff rate.  Both Ms. McConihe and Mr. Stauft used that firm transportation capacity rates associated with it.
Now, the complexities of these markets and changing prices is why, in fact, the standard way of evaluating competition for natural gas storage in North America is to do a market concentration analysis.  It's the appropriate way, because if, in fact, you have an unconcentrated market, then if -- if it's not sufficiently concentrated to exercise market power by either the Canadian standard or the U.S. standard, you don't have to get into all of these other issues about trying to look at some of those different price levels.  So, in fact, that's how we performed the study.
MR. LESLIE:  Right.  And in your study, and this relates, I think, to Mr. Baker's comments earlier about transmission capacity and what you would expect to find in primary markets, at least, with respect to the use of transmission capacity, your study did do what I described as a correlation analysis between the various hubs to determine whether, in fact, there were correlations, and over time whether those correlations changed.
Can you describe more accurately exactly what you did do, and why you did that?   
MR. HENNING:  Yes, when you're doing the kind of concentration that, obviously one of the critical issues is describing the appropriate geographic market.
And was described by Mr. Baker and Mr. Isherwood, when two locations in the natural gas industry are connected by a pipeline that does not have a binding constraint on available capacity, the prices at the two ends of those locations move together.  They're highly correlated and their behaviour is very similar.
Conversely, if you have natural gas market locations that are on opposite sides of a binding pipeline constraint, those particular prices will move in disparate fashions.  They won't be connected in that way.
So, as a result, what we wound up looking at was, we looked at the commodity price behaviour in all of the different locations to have a fairly carefully and conservatively defined area where the pipeline capacity constraints are not effective and binding.
That doesn't mean that the pipeline capacity is not fully subscribed in the primary market.  As Mr. Baker said, that's what one would expect.  And, in fact, that exists in most of markets.
In the northeast United States, in Pennsylvania and New York, where market-based storage has been approved, the primary market is fully subscribed.   But if you look at the price behaviour, then the rich dynamics of the secondary market shows that in this area you're seeing similar price behaviour across these pipelines indicating the lack of any operational constraint in terms of the available capacity.
We looked at that in order to determine what is the geographic market in which storage in one location can compete with storage in another location.  And frankly, the value of storage is inexorably linked with the value of the commodity, delivered at a point in time in a location.
And when you look at market areas where these prices are highly correlated, that's the indication of the appropriate geographic market.  And it's much broader than Ontario.
MR. LESLIE:  All right.  The suggestion has been made, and your analysis tells me, that commodity prices are -- there is competition for the commodity between various markets you looked at, but it doesn't really tell us anything about storage.  Can you comment on that criticism?
MR. HENNING:  Well, I think there are two elements of it.  One is when we did an analysis for the storage product, we looked exclusively at storage, and we found there was a lack of concentration in that relevant geographic market.  We did use commodity prices to help determine where the pipeline constraints may exist.  We did not, for example, include in our relevant geographic market any storage in Alberta, because you see disparate price behaviour between Ontario and Alberta.
If we had been -- an example of a case cited in evidence submitted here, where a finding of an absence of workable competition in a storage market, was the Northwest Gas case.  If we applied that same price screen there, we would have found that the prices in Alberta differed from the prices in the Pacific Northwest, we would not have included it according to our methodology either.  That's the element of where you find the binding pipeline constraints.
So our use of the commodity price was to help us define the geographic market.  The products we looked at in terms of concentration were exclusively storage.
MR. LESLIE:  All right.  And when you did your concentration analysis you included for purposes of determining market share and other calculations, both storage that was available for sale exfranchise and storage that had been allocated to infranchise customers for Union Gas and other participants, where you could make that distinction.
Can you explain why you included all the available storage rather than limiting it to the storage that was available for sale exfranchise?
MR. HENNING:  Yes, I can.  The first element is that when you look at the role that storage plays in the marketplace, it is filling a demand which is largely coming from the utility customers and the LDCs and their needs for seasonal storage deliveries.
All of that storage fills a portion of that overall demand.  But, maybe more importantly, it's fudge, and it's fudge in both the short term and the long term, as new pipeline capacity or new local production, or any of the other elements that the FERC has now codified in its final rule in looking at the issues for market power for storage, if any of those become available, some of that storage that is either owned or operated or contracted for by an LDC can be made available into the market.
In the shorter term, as market conditions change, whether it's from weather or whether it's from changes in industrial demand or any of the others, they are -- LDCs can make available into the marketplace additional amounts of storage.  So it's the same product, and it's fungible, and it's filling the same market role.
As a result, when regulators have looked at this in the past, they have not either required or requested that that distinction be made, and frankly, we believe that's appropriate given the role of storage in the marketplace.
MR. LESLIE:  All right, and then finally, I think, Mr. Baker, I'll return to you and ask you to indicate, by way of a conclusion what, from Union's standpoint, the advantages, the public interest, what elements of the public interest would be served by adopting the course of action that Union is proposing, i.e., to forbear from regulation of storage?
MR. BARKER:  Yes, certainly.  The Board in this proceeding is looking to determine whether it should forbear, in whole or in part, from regulating storage services.
And if the Board is to forbear, they need to find that the storage market is competitive at a level sufficient to protect the public interest.
So consequently, one must look at what regulation or forbearance is trying to achieve and what dimensions of the public interest are engaged.
And in our view, this proceeding is or should be looked at to achieve a number of different objectives with respect to the approach to regulating storage.
The first one would be to continue to protect customers that have chosen a service which requires storage to be separately contracted, and which does not -- I should say, a service which does not require storage to be separately contracted for and managed.
Hence, our position that the Board should continue to regulate infranchise storage services that are part of a bundled gas delivery service at cost-based rates.
Secondly, we think, in our view, the Board should be looking at ways to enhance the development of storage and storage-like services in and around Ontario.
Again, this objective would tie directly to the Board's legislative objective to facilitate the rational development of storage of gas in Ontario.
And some of the further benefits of encouraging additional storage development are that these additional assets and liquidity that's created by storage will help mitigate the potential commodity price volatility that we've seen in recent years.  It will also lead to economic activity associated with the investment in the development of those new facilities.
Storage developments also, we've seen, with respect to the secondary market, create service, creative and new services that are available to the marketplace as a direct result of those additional infrastructure and assets that are developed.
And new storage development will continue to attract additional supply both to Ontario and through Ontario, and that not only helps improve the liquidity of gas trading and transactions in the province, but it also provides security of supply to the customers in Ontario, the more gas that's flowing through the province.
Thirdly, I think, in our view, the Board's always looking at ways to be as economically efficient in terms of regulation and achieve its objectives at the lowest cost.  And we clearly see that issue being engaged in this proceeding.
And lastly, we would look to see that the approach to storage regulation in the province be as consistent as possible.  So a customer should pay for the value of the services that they receive, and not more, not less.  And that principle also applies to market-based rates as well.
So, in our view, to the extent that the Board continues to regulate the infranchise market, the infranchise storage market, at cost-based rates, and forbear from regulating the exfranchise wholesale market at market rates would achieve all of those objectives.
MR. LESLIE:  All right.  Thank you.  
Those are all of my questions.
MR. KAISER:  Thank you, Mr. Leslie.
MS. SEBALJ:  Mr. Chair, I'm wondering if this is an appropriate time for a break.  I'm not sure what -- for a lunch break.  I'm not sure -- I believe that you were first in the batting order, Ms. Campbell, in terms of cross-examination.
MS. CAMPBELL:  Yes, but I'd like lunch also.
MR. KAISER:  All right.  We'll take an hour, and be back in an hour.
MS. SEBALJ:  Thank you.
MR. LESLIE:  Could I ask, sir, how late the Board is planning on sitting tonight?
MR. KAISER:  Is four o'clock all right?
      MR. LESLIE:  It's fine. 
--- Luncheon recess taken 12:39 p.m.  

--- On resuming at 1:42 p.m.
     MR. KAISER:  Please be seated.
     MR. LESLIE:  Mr. Kaiser, if I might, I forgot ask the one question I said I would ask of Mr. Isherwood, which deals with this F24-T.

PROCEDURAL MATTERS:
     MR. KAISER:  Before you deal with that, Mr. Leslie, just a couple of procedural matters.
       First, on this question of when and where we hear the cost allocation matter, the argument that we heard from you, Mr. Warren, this morning, and Mr. Thompson as to whether it’s part of the rates case or whether it's part of this case.  There is some confusion in our minds as to whether we've heard your argument on that or whether you want to make further argument.

MR. WARREN:  I apologize for the confusion, but I  think -- I know what I was saying, and I believe what  Mr. Thompson was saying is that the entire issue, the entire threshold issue, should be argued at one time, and we're proposing it on day 8 or day 9.  

And on that day we would argue, first, what's the appropriate time to hear the matter, because Mr. Thompson has submissions and I have submissions at some length on it.  And we would also argue, depending on how you rule on that, at that point, the substantive question of where the costs should be allocated.

But we were proposing to argue the entire package at one time, and our view is that it's better argued at that point.  Makes sense to argue it then.

MR. KAISER:  I think our preference would be that we'd like to decide the first question first; that is to say, whether we're going to hear it as part of this case or not.  That way, in the event we decide to hear it as part of this case, people can get prepared and be ready with their evidence as opposed to deferring it to day 8 and then find out that the evidence isn't there.

So we can allow you time to argue this today and be ready to decide tomorrow, or we can hear argument tomorrow.   But we want to decide sooner or later that threshold question of when and where we're going to hear this evidence.

MR. WARREN:  Thank you for that, Mr. Kaiser.

Since I'm simply the tail that the dog wags, I'd like to talk to the rest of the dog about what I should say on this issue to make sure that I have my ducks in a row on it.  I would prefer if we could argue this tomorrow morning or whatever is convenient to the Board.

MR. KAISER:  All right.  And could you speak to Mr. Thompson while he’s here?  All right.  So we’ll hear from you tomorrow morning on the issue of when you want this heard, when and where.

MR. WARREN:  Thanks.

MR. KAISER:  Then the other issue was this question which Mr. Leslie referred to as the priority being granted to the parties that have already picked up some of the new transportation services.

And I understood that Mr. Adams was contentious to argue, but I now understand that TransCanada may have some questions of your witness in that regard.

So our suggestion, Mr. Leslie, is we could hear that evidence, if I can call it that, and allow for that cross-examination in the usual course, which I think is day 8 or 9.  So we don't need to hear it as part of this.  That will allow TransCanada and others to get their cross-examination ready, because I understand they're not ready to proceed today in any event.

MR. LESLIE:  Okay.

MR. KAISER:  So we'll deal with that issue in that way.

And I'm sorry I interrupted you, Mr. Leslie.

MR. LESLIE:  No, there was a question I was going to ask about that, so I'll wait and ask it on day 8.

MR. BROWN:  Mr. Chair, I appreciate that you've given your indication on that.  Perhaps I could just raise, once again, the issue of delay.  The result of that even though a three-week delay in the ordinary course of a hearing wouldn't seem to be much, but I think that would effectively mean one risks not having the F24-T service available for the summer of 2007.  

Because the process that Union envisages is consulting with some existing M12 customers and holding an open season for the balance, when one tallies up the numbers it's unlikely that the subscription by the 2007 M12 customers would necessarily give Union the threshold quantity it that says it needs to commercially develop the service, which is about 250,000 gJs, so they would be going to, you know, the rest of the customers in order to obtain that.

So certainly, as I indicated this morning, the preference on the part of my client is to argue it now rather than later.

MR. KAISER:  You're talking about the cost-allocation issue?

MR. BROWN:  No, no, no, no.  I'm sorry, I'm talking about the access to this F24-T, the 500,000 gJs.  And I appreciate TransCanada Pipeline's position, although I think the evidence on this is already before the Board, and it's just a matter of arguing how do you actually slice it up.  As I say, in the ordinary course of a hearing three weeks wouldn't mean much.  But from a practical matter, I think it risks not having the service available for the summer of 2007.  That's a concern of my client.   


I would urge the Board, and perhaps other parties, to consider being able to argue it tomorrow, along with this cost allocation issue.

MR. KAISER:  All right.  Well, where are your hands -- yes, sir?  Did you have any submissions on that, Mr. Keys?

MR. KEYS:  Yes, Mr. Chairman.  TransCanada appreciates Mr. Brown's clients' concerns about expedience, but it is only a three-week delay, and TransCanada is not suggesting that Union not continue or proceed with their consultation.   
What TransCanada is suggesting is that Union is not in a position to make binding commitments of some kind in determining the level of interest among the gas-fired generators, or other parties for that matter, until the Board rules on who should have access to that capacity on a priority basis.
So what we're really talking about is perhaps a delay of three weeks.  And I suggest to you, Mr. Chairman, that's not material, given that the service will not be available until November of 2007, based on TransCanada's understanding of Union's position.
MR. KAISER:  Well, I suppose we can decide this issue as a separate issue, I would think.  The reason we were initially going to hear it –- the original plan was we were going to hear it as part of this panel, whether we were going to hear it today or tomorrow.  

Do you actually need three weeks to get ready for the cross-examination?  Can you help Mr. Brown out at all by moving this up?  We're prepared to hear it in whatever time suits the parties.  It's of no material interest to us when we hear it.
MR. KEYS:  Well, I think the difficulty for TransCanada is based on the tentative schedule that the Board Staff had issued on Friday of last week.  It had shown this issue, this contested issue, being dealt with on day 9, I believe it is, of the hearing, and so our representatives had proceeded on that basis when they came today.
MR. KAISER:  Are you calling evidence on this issue?
MR. KEYS:  No, we don't plan to, sir.
MR. KAISER:  Mr. Brown, I hear you.  I appreciate your position.  Let us examine this overnight.  If we were in a position to deal with this when your friend wants to argue it three weeks from now, is that sufficient for you or not?
MR. BROWN:  I think it will be a mantra of my submissions during the course of these proceedings that the sooner, the better.
MR. KAISER:  No, I understand that.  I just want to balance interests here.
MR. BROWN:  No, my preference here would be to do it tomorrow, since I don't think there's any requirement for additional evidence and my cross-examination of Mr. Isherwood on this, I think, would be modest at best by all of the parties.  It’s a very discrete issue.  I think the argument wouldn't take more than 30 minutes all told.  So when balanced against the need for three weeks, and, you know, I appreciate the TCPL folks may have some travel commitments, but nevertheless my strong preference is to have this thing argued tomorrow, if that's at all possible.
MR. KAISER:  Is Mr. Adams here?
      MR. KEYS:  No, Mr. Chair.  I understood he had other commitments this afternoon and didn't plan to attend.
MR. KAISER:  All right.  
Thank you, gentlemen.  We'll come back to this tomorrow morning.
MR. KEYS:  Mr. Chairman, I apologize for continuing with the discussion, but again, in the interests of expediency, TransCanada is not participating in the storage 2 issue for the remainder of the day.  And our representatives, including myself, from Calgary, were looking to determine the nature and order of this uncontested issue, how it would be dealt with.
We wondered whether or not there was any possibility the Board could give us that direction today as opposed to tomorrow morning.
MR. KAISER:  Well, I'll tell you, I haven't checked with my Panel Members and I should, but I would prefer that we deal with -- you know, I'm not happy with pushing this off for three weeks.  You want to get out of town.  Mr. Brown wants this thing heard.  Can you guys be ready to move, to have this dealt with in the morning?
MR. KEYS:  Bear with me nor a moment, sir.
Yes, sir, TransCanada could accommodate that schedule.
MR. KAISER:  Thank you.  I appreciate that.  We'll hear this in the morning, then, Mr. Brown.
MR. BROWN:  Thank you, sir.
MR. KAISER:  Mr. Leslie?
MR. LESLIE:  Shall I ask Mr. Isherwood to explain Union's proposal on the rationale for it now or wait for –

MR. KAISER:  I think that would be helpful.  That will allow all the parties an opportunity to prepare overnight.
EXAMINATION BY MR. LESLIE (CONTINUED):
MR. LESLIE:  Mr. Isherwood, can you -- just so that the reference is clear, this is Union Gas's proposal with respect to F24-T service, which is outlined at the top of page 13 of the settlement agreement.  And I'm going to ask you to explain what's involved there and what the rationale is for Union's propose to offer that service first to the parties who bid on the 2007 expansion of the Dawn-Trafalgar system.
MR. ISHERWOOD:  It's actually described, as Mr. Leslie pointed out, on page 13 of the settlement agreement.  It's described more fully in our evidence, which is tab 4 of our evidence, starting at the bottom of page at this point, line 21, and going through to page 14, line 14.
In essence, F24-T has two attributes that make it attractive to shippers.  It has more nomination windows which gives people more flexibility to nominate through the day to control gas balances.  And secondly, it has the ability to reserve firm capacity all day along, which is unusual for pipelines in Canada.
And really, the third feature of the service is when you nominate at the nomination window, it's effective two hours later.  
The two hours is quite unique.  If you look at the NAESB windows, NAESB has anywhere from 4 hours to 19 hours between when the nomination's due and when the nomination becomes effective.  So in order to be responsive to power customers, Union tried to look at all ways possible to try to shrink the four hours of 19 hours down to as small a time as possible.  And we got it down, for all the new nominations, at least, for two hours.
And the two hours are made of two components.  The first component is the process around working the nomination through the nomination process, it is confirming pipelines, checking contract parameters, it is all the scheduling process, all the internal head office process.
The second hour is really the response of the system to make sure gas is available at Park way as nominated.
So it's really a two-hour gap between nomination due and nomination effective, an hour for the processing and an hour for the physical system operation.
When we go back to look at how much capacity could be could we actually offer and be able to respond in two hours, all our modeling pointed to about 500,000 gJs per day we could offer.  And that was really tied to the 2007, primarily, and to a lesser extent 2006 expansion capacities.
So we looked at how we'd roll this product out.  And we did do some consultation with our customers back in winter, and as filed in our evidence on March 20th, came up with a proposal that we would first offer to the 2007 expansion shippers.  And we really had two reasons for that.  One is that's the first time that power customers show up in our open seasons.  So both Sithe and GTAA both show up in our ’07 open season.
As well, it's our ‘07 open season, and the resulting expansion, that creates the capacity that we could offer.  So it made logical sense to us to offer it to that group of customers first. 
Our expectation is of the 500,000 that we can offer, my best guess would be between 100 and 200 of that would be taken up by the market.  And that would leave us approximately 300 or 400 that we could then offer to the broader M12 shipper group.  And that would be the process we would go through.  We agreed with APPrO as part of the settlement that we'd try to do that whole process within 30 days, so that we could then kick off the rest of the development process, which is primarily IT infrastructure.
MR. KAISER:  Thank you, sir.   Mr. Leslie, before you go on with your panel, going back to the settle proposal, I wondered, tomorrow, if you could assist the Board.  The Board is having some difficulty with one issue, and that's the rationale for the 1.2 million threshold eligibility criteria that you've outlined.  If you could give us some further information on that or even possible produce a witness that could deal with that.  A number of the Panel Members have questions that they don't feel have been adequately explored.  So there's somebody that -- the new versus the existing services.
MR. LESLIE:  Yes.  No, I understand the question, sir.  We'll do that.
MR. KAISER:  Thank you.
MR. LESLIE:  With that in mind, though -- sorry, with that in mind, and against the possibility we will have to deal with the argument on the matter that Mr. Isherwood just addressed, I wonder if I could have the Board's permission to speak to the witnesses, notwithstanding that they will be under cross-examination.  It's not unusual in these proceedings.
MR. KAISER:  No.  I understand.  That's fine.
MR. LESLIE:  Okay.  That's all I have, sir. 

MR. RUPERT:  One question for Mr. Isherwood.  I just want to understand the rationale you just went through.  I understand that the 500,000 gJs per day that you operationally can tolerate happens to be sort of more or less equal to the 2007 expansion.  But there's no other connection other than that, is there?  It's just coincidence, the numbers are the same?  I wasn't sure you were trying to draw some further linkage there I couldn't see.  
MR. ISHERWOOD:  It really is tied to the ’07 open season.  If we asked our facilities folks today what we could do before the ‘06 or ‘07 open season expansions, we could do very little.  It's really tied to those two expansions.  2006 expansion is really tying Hamilton to Milton, that’s at the far east end of our systems, that’s a very key part of our facilities, and then in our ‘07 open season, we're actually adding Parkway compression, which is another key component to topping this capacity.
MR. RUPERT:  Okay.  I think I understand that.  But there's certainly no express or implied benefit that the winners have got from the process.  There's nothing in the open season process that in any way, you know, gave this benefit to the winners?
MR. ISHERWOOD:  Actually, the two processes are quite independent.  The ‘07 expansion and open seasons were in February of last year, and then again in October.  And F24-T service didn't really get developed and scoped in the details that are now until February or March, so it probably happened quite a bit after.
MR. RUPERT:  Okay.  Thanks.
MR. LESLIE:  Mr. Kaiser, I've been told one of the two people that was here this morning is probably best able to deal with the question of the rationale for the threshold.  I wonder if it would be possible for to us deal with that next Monday morning so that we can arrange to have that person in attendance.  I think next Monday is -- assuming -- there appears to be some chance we'll finish with this panel tomorrow.  Monday would be the next day in the sequence.
MR. KAISER:  Yes.  I think that's fine.
MR. LESLIE:  Thank you.
MR. LESLIE:  I have nothing further.  Thank you.
MR. KAISER:  Ms. Campbell.
CROSS-EXAMINATION BY MS. CAMPBELL:
MS. CAMPBELL:  Thank you.  The Board members will have almost sat upon a slight volume, “slight” meaning not very think, volume entitled:  "Board hearing team brief of documents."  And I'm about to hand some out to my friends.  Contained in that document or that brief, rather, at tab 1 is a copy of the merger enforcement guidelines.
Tab 2 is the FERC policy from 1996 that sets out an analysis of market power and which I'm going to be asking some questions.
And then there are three FERC cases from which I simply wish to draw some principles that underscore the framework that is contained in the FERC policy and is also echoed in the merger enforcement guidelines.
And I have copies for my friend.  I've provided copies to Board Counsel.  I've provided a copy to the court reporter.
MS. SEBALJ:  I assume you want this marked as an exhibit?
MS. CAMPBELL:  Sure.
MS. SEBALJ:  Just to go back to Mr. Leslie's earlier exhibit, which is the excerpt from EB-2005-0520, it's from that decision, Exhibit C -- sorry, from that proceeding, Exhibit C.1, tab 3, pages 22 to 39.  And I've marked that as J.1.1.  And so we can mark this as J.1.2, which is the Board hearing team brief of documents.
EXHIBIT J.1.1:  EXCERPT FROM EB-2005-0520, EXHIBIT 
C.1, TAB 3, PAGES 22 TO 39
EXHIBIT J.1.2:  Board hearing team brief of
     documents 
MR. KAISER:  Please proceed.  
MS. CAMPBELL:  Thank you.
What I thought I would spend a little bit of time with, to begin with, is just sort of the framework for this particular issue is, because I think one of the things that we have to do, at least I'm going to be trying to do when I discuss things with this panel, is to set it into the framework of what the issue is that the panel must decide and the analytical framework that was used by particularly the expert economists on this.

That will assist, I think, everyone in understanding the context for some of the evidence that's been given.  
Because we jumped into it quite quickly, I just want to basically confirm that what brings us here, this particular panel here, is section 29.1, which requests the Board to: 

“… make a determination to refrain in whole or in part from exercising any performance or any power under the Act if it finds as a question of fact.”  

And I'm going to say in this case the product, which is storage, gas storage, is or will be subject to competition sufficient to protect the public interest. 
And the issue that brings us here in accordance with Procedural Order No. 1 is basically figuring out whether or not market power, Union in particular, given this panel, can exercise market power.
From reading the materials, I think there is an agreement -- and you can say "yes" or "no," Mr. Henning, because I can see your face and I can’t see Mr. Sloan, that I'm directing it at him or Professor Schwindt -- I think there's agreement between all of the experts who filed material in this case that the analytical framework that's used to determine if competitive markets exist, and using specifically the framework that's used to analyze market power, is roughly the same -- not roughly, but quite similar in Canada and the United States.  I think that's in everybody's report. 

MR. SCHWINDT:  That’s true.
MS. CAMPBELL:  That's true.  All right.  Thank you, Professor Schwindt.  
And that's one of the reasons why I have at tab 1 the merger enforcement guidelines, and at tab 2, I have what is inelegantly termed "alternatives to traditional cost-of-service rate-making for natural gas pipelines," but everybody, I think, refers to it as the 1996 policy statement; is that correct, Mr. Henning?
MR. HENNING:  That's correct.
MS. CAMPBELL:  All right.  So if I refer to that, that's what I'm talking about.  
What I wanted to do was briefly review the steps that are taken and analysis, and then discuss with you and Professor Schwindt and Mr. Sloan with regard to the analytical theory, particular aspects of it, because my perception is, and I hope you're going to agree with me, that on certain things there is agreement.  On other things there aren't.  But it all fits within the analytical framework.
What I want to do is first of all just go through very, very quickly -- I'm promising I won't spend a tremendous amount of time, and we'll get into the actual evidence that I want to discuss with you.  But I wanted to talk about, first of all, the analysis of market power.  And the key thing, I guess, about the analysis of market power is when you're -- the definition, I guess, that most of us are familiar with is the ability to raise prices for a period of time and not suffer any loss of market share.  Is that an appropriate paraphrasing?
MR. SCHWINDT:  No, it's not.  You can actually raise prices in response to cost increases and you wouldn't lose market share if everybody else in the market was raising price at the same time.
When we talk about market power, we're talking about the ability to raise prices significantly above costs, generally as a result of restriction of output, and maintain them there without the threat of our competitors or rivals competing it away from us.
MS. CAMPBELL:  Okay.  Could I ask you to turn to tab 2, page 21.  That's what I get for paraphrasing around economists.  And the definition I have is in the middle of page 21.  Perhaps the best thing is to read that in context. 
"Before the Commission can conclude that a seller will not withhold or restrict services, significantly increase price over an extended period of time, or unduly discriminate, and must either find that is a lack of market power because customers have sufficient good alternatives, or mitigate the market power; i.e., permit market-based pricing only if specified conditions are met that prevent the exercise of market power.  Market power is defined as the ability of a pipeline to profitably maintain prices above competitive level for a significant period of time." 
All right.
MR. SCHWINDT:  I think that's closer to mine than it was to yours.
MS. CAMPBELL:  All right.  Now that we've got that straight, what I wanted to do was quickly review some of the elements of that, and what we have discussed previously -- and by "previously" I go back to the technical conference -- there's the fact that the relevant market has two components.  One is the product, and where it or a close substitute or good alternatives can be bought.  And those substitutes or alternatives are considered to be good alternatives or suggests if they're available soon enough at a price low enough and a quality high enough to permit a substitution for the product that's being sold by, in this example, Union?
MR. SCHWINDT:  You're correct.  There are two elements.  There's the relevant product market and the relevant geographic market.  And under the relevant product market you're looking for products that are good substitutes.
MS. CAMPBELL:  Right.
MR. SCHWINDT:  That's correct.
MS. CAMPBELL:  And the geographic area or the physical area, the parameters of the market, are defined as where the product or its substitutes can be bought.
MR. SCHWINDT:  Where they can be bought by the set of customers in the –

MS. CAMPBELL:  Yes.
MR. SCHWINDT:  -- market under examination.
MS. CAMPBELL:  Okay.  Once you get that market defined, that's when you look at market concentration, which you referred to this morning, Mr. Henning, was so important in your calculation, or market share.
But it's the definition of "market" that must be performed before you figure out how many companies are in that market, and then you can count up the heads, so to speak, to create the market concentration or market share.
MR. SCHWINDT:  The idea is to define the size of the fish relative to the pond.  And the first step is defining the pond.
MS. CAMPBELL:  All right.
MR. SCHWINDT:  The pond is the market.
MS. CAMPBELL:  Okay.  Our position, of course, is Union is a very big fish, and your position is they're a guppy.  And I understand that.
MR. SCHWINDT:  No, ma'am.  That's not true.  We would both agree on the absolute size of Union.  Where we disagree is on the size of the pond, Madam.
MS. CAMPBELL:  All right.  So the size of the pond is going to tell me how big a market share or how big the market concentration is.
MR. SCHWINDT:  Well, once you have information about the fish in the pond, then you will be able to determine market concentration, yes.
MS. CAMPBELL:  And we're looking -- keeping your analogy -- and I promise to let it go after this -- once we define who the fish are, we figure out who whether the fish are comparable to the other fish.
MR. SCHWINDT:  We can do that, yes.
MS. CAMPBELL:  All right.  
Getting that framework in mind, and we'll go into it very slightly somewhat later, but I had mentioned when I started talking about the fact that there was agreement on certain things.  One of the things we've agreed on the analytical framework that's used when analyzing.
The other thing I think that's been agreed upon in the expert reports was that the product is physical gas storage.
MR. SCHWINDT:  We agreed to focus on physical gas storage, but we noted, I think, quite emphatically in our report, that there are other substitutes for physical gas storage for particular ends.
MS. CAMPBELL:  That's right.  And I know that in your report that you listed, I believe there were, in Union Gas particularly there were seven potential products and substitutes.  And there was a focus on the first two, which was physical gas storage available from either those at Dawn or those outside of Dawn.  And on that basis you've concluded there was no market power.  And I believe the statement was that that was conservative, that if you added all the other products in, there would have been an even more modest share.
MR. SCHWINDT:  Sure.
MS. CAMPBELL:  Yes.
MR. SCHWINDT:  We constrained the size of the pond to only the first two dimensions -- was that it, Bruce?  And then if one added in the other fair to say, of course, the pond would expand.
MS. CAMPBELL:  All right.
MR. SCHWINDT:  So if you can get over the hurdle with the restricted pond, there's no point to deal with the additional potential substitutes.
MR. HENNING:  Ms. Campbell, if I might note, too, part of the reason we did that in that we is the nature of how other regulatory bodies have examined the issue of natural gas storage.
Of course subsequently, just last week, the Federal Energy Regulatory Commission issued its final rule, which expanded those, and we'll see how that line is working out.  But the movement in that direction and other alternatives in order to ensure workable competition should not be underestimated.
MS. CAMPBELL:  I understand that, but just for the purposes that I was discussing today we agree that it was limited to the first two, which were physical gas storage, but your position is you shouldn't discount the others, but if you do discount the others it's still a modest market share.
MR. HENNING:  The nature of our calculation was to show that even if one were to, in my view, inappropriately discount the others, the concentration is still sufficiently small to ensure workable competition.

MS. CAMPBELL:  Right.  So let's get back to what was agreed upon.  We've discussed the physical gas storage.  There was agreement on the pipeline route linking Union's gas storage to other reasons.  I believe there was no disagreement among the experts about what pipelines existed and what infrastructure existed?

MR. HENNING:  Largely that's correct, yes.

MS. CAMPBELL:  And the location of the storage fields that have pipelines that connect to Dawn, I believe there was agreement on that also?  I think the physical infrastructure, everybody agrees it's there.

MR. HENNING:  Subject to check, yes, there's general agreement in terms of the size and capacity and deliverability of that storage.

MS. CAMPBELL:  That's right.  And I think there was initial agreement, actually, between yourself and Ms. McConihe on what she calls the initial geographic market, and what you maintain is the complete geographic market.  And that was that in her report, she initially drew the geographic market quite broadly and, in fact, I think it matched yours.  And the difference between the two of you was where -- the differences that led to that decision on her part and your maintaining of the broad geographic market is what I'd like to explore with you.  But what I wanted to is get past first were the things on which you agreed.

So, initially, both of you draw large geographic market with facilities, U.S. facilities, storage facilities, being accessible.  And then because of certain things that she looked at, she drew the market inward, and you looked at other materials and took other steps and kept it very broad.

MR. HENNING:  I'm not sure I'd agree exactly with that characterization in part, because once we started looking at it we were looking at an even broader overall market and started excluding some areas.  How that matched up, I can't really say that I'm in complete agreement with it.

MS. CAMPBELL:  Okay.  Let me put it this way.  When I read it, it struck me that what you ended up with is what she started out with.  And she drew a very narrow market as a result.  And you still had a fairly broad market, but narrower.

MR. SLOAN:  I think actually that she started out with something that was a little bit broader than what we defined as the core plus the non-core market.  And we defined our market into, really, three different pieces.  One was the storage capacity, like Alberta, that we did not feel was part of the competitive market area.  We then defined a narrower range of the core and non-core markets.  And I believe that Ms. McConihe's study was slightly broader than that core plus non-core market, although I'd have to go back and compare it exactly.
     There was no perfect overlap in any extent.  And then we also defined a core or much tighter market that was significantly smaller than that.
     MS. CAMPBELL:  Can we agree on the fact that initially Ms. McConihe included outside U.S. storage facilities?
     MR. SLOAN:  That we can agree on.
     MS. CAMPBELL:  And that ultimately she ended up reducing it to Ontario.  And the reason that she did so is as I said, something that I'd like to explore, because it struck me that the differences end up being where the parameters of the market exist, where the good substitutes can be purchased, and bought.
     And the issue is whether or not, at least it struck me, was whether or not, in the broader market, good substitutes could be purchased.  And your position, if I understood it, was, Yes, they can.  And as a result, the market is defined quite broadly.  And Ms. McConihe's position was, No, they can't.  And what I want to do is explore why those differences arose, and just the analysis behind that.

Okay.  So, one of the things I'd like do is to just start walking through, and I think we talked earlier about the fact that it's the parameters of the market that tell you how many fish to count; right?  The size of the pond and the number of fish in it.

So let's talk about, first of all, in the context of going through the analysis that -- or the framework that is set out in the FERC materials that I put before you.  And if I could have you turn up page 22, which is under tab 22.  And page 22 has the market definition.  And it says: 

"The first step is to define the relevant market." And that: "Market definition identifies the specific products or services and the suppliers of those products and services that provide good alternatives to the applicant's ability to exercise market power." 

And as we've already discussed, "good alternatives" are defined as alternatives that are available soon enough, at a price low enough, and have a quality high enough, to permit customers to substitute the alternative for the  applicant's service.

And the footnote is 53, which is Koch.  And there's one other thing that should be added.  Koch also, as you'll see in every FERC case, is noted as also standing for the fact that the alternative must be available in sufficient quality to make the price increase unprofitable.  So that's sort of the fourth little bit.
     MR. HENNING:  The Koch Gateway decision does that, yes.
     MS. CAMPBELL:  Koch?  Thank you.  Now, the product market, according to this analysis, is -- it's the applicant service with the other services that are good alternatives that constitute the relevant product market.

And then it states that: 

"The Commission will require the applicant to define the product market fully and specifically, and the applicant is to show that each of the substitute services in the product market are adequate substitutes to the applicant's service in terms of quality, price, and availability." 

So it would seem to me, and perhaps you can answer this, Mr. Henning or Mr. Sloan, it seems to me that the onus is on the applicant in this instance.  So if you are asking -- sorry, looking at this policy statement, it is to the applicant who must show that each of the substitute products meets those criteria.

MR. HENNING:  Yes, under the policy statement the applicant submits the studies, the studies that are done, in fact, the template that we used are -- was drawn from the template of studies which have been submitted to the FERC and upon which approval has been granted.

MS. CAMPBELL:  Okay.  But you agree with me that the onus is on the applicant.  They're the ones who must demonstrate.

MR. LESLIE:  I think that's maybe a question that we can argue at the end of the case.  Something may turn on the fact that -- this hearing wasn't convened in quite that way, but why don't we leave that until the end of the case.

MS. CAMPBELL:  All right.  Well, we all have our interpretation of what must show need.
     MR. LESLIE:  If you're talking about FERC, then I think the witness has already agreed with you.
     MS. CAMPBELL:  Okay.  And continuing on to page 23, under the product market, there are some subheadings.  One is "timeliness."  And the point that I simply make about this, or, rather, the point of the analytical framework I wish the panel to take away and to just have everybody to have in their heads when we go through the discussion we're going to go through in a bit, is that the definition of the product market may vary depending on the time period considered, and that, although a one-year time period is used by antitrust authorities, it might not be appropriate for various things.  And in this instance, they said long-term firm transportation, a one-year time period might not be appropriate because capacity on competitors would typically need to be available simultaneously to offer a viable alternative to customers.
     So, in some instances, the time period varies.  And I think --
     MR. HENNING:  That is correct.  And the application of this, in talking about that would be, were an applicant to apply for deregulation of the long-term firm transportation capacity, that the nature of this particular, as is noted in that kind of arcane title you pointed to, were was a policy statement not exclusively towards storage but also towards application of market-based rates or forbearance on transportation service as well.
     MS. CAMPBELL:  Yes.  Yes.  And on page 24, the Commission finally says that it won't define: 

"... a specific time period within which a product must become available in order to be a substitute." And that this determination is: "... dependent upon the type of product service at issue." 

And then, concerning price, the Commission said: 

"Along with showing that alternative capacity will be available from a reasonable time frame, the Commission will also evaluate whether the price for the available capacity is low enough to effectively restrain the applicant from increasing prices." 

And they talk about why the price increase threshold is important.  And at the bottom they say that they will adopt a pricing threshold of 10 percent.  And then go on to state: 

"The Commission believes that if a company can sustain an increase in its rates in the order of 10 percent or more, without losing significant market share, the company is in a position to exercise market power to the detriment of public interest." 
However, they also go on to say in the next paragraph that: 

"Applicants are free to argue for a higher threshold where they believe circumstances permit." 

Similarly, you can argue for a lower threshold.
       However, in cases where the issue isn't raised, the commission says 10 percent.

MR. HENNING:  I'm sorry, was there a question?

MS. CAMPBELL:  Well, actually, you were nodding away, and I was waiting for you.  But what I'm really doing here is just moving through.  If there's anything here that you see that you think should be qualified, you'll, of course, let me know.

MR. HENNING:  The nature of that particular section is when discussing on the basis of where prices are available for all those transactions and how that threshold should be made.

MS. CAMPBELL:  Mm-hm.

MR. HENNING:  As you'll note throughout, the elements of market concentration analysis is a separate form of analysis.

MR. MILLAR:  Yes.

MR. HENNING:  And where a lack of concentration can be shown, there's a presumption that you cannot exercise market power on that basis.

MS. CAMPBELL:  I understand that.  And that's later on in the policy paper.  You're jumping ahead.  But thank you.

And the next issue that the Commission -- or their next comment that was made in the policy statement is under quality, which is at the lower part of page 26: 

"A good alternative must provide service in which the quality is at least as high as that of the service provided by the applicant."

And that's the basic policy statements concerning product.  

And the next thing I wanted to review very quickly is the geographic market.  And we touched on that slightly already.  This is on page 28.  And it says: 

"In defining the market, the Commission will look to identify all the sellers of the product or service.  The collection of alternative sellers and the applicant constitute its relevant market.  Specifying the relevant product and geographic market tells the Commission what alternatives the customer has if it attempts to avoid a price increase imposed by the applicant.”   

And as I said before, when I initially began talking, it was my perception that it was when the analysis started of the geographic market that there was a difference that emerged between yourself and Ms. McConihe in the analysis that followed, that ended up with the market concentration and share being very different.

And, just in case the Panel wasn't aware -- I'm going to do this within less than two minutes, just a bit of what Ms. McConihe said, because then I want to go to what you said to highlight the differences so then we can have some sort of discussion that has a context to it.

Ms. McConihe did a price screen which looked at buyers switching costs.  She found that the price screen eliminated certain storage facilities.  She found transportation capacity on the pipelines from U.S. storage facilities was fully subscribed.  That was through the benchmark study.  And that's in the primary market.   


I think it was indicated that no one here is particularly surprised that the primary market capacity is fully subscribed, storage capacity was fully subscribed, and because there couldn't be movement between the U.S. facilities because of the lack of transportation capacity and lack of availability, that the Ontario market was defined as being very narrow.  

And specifically, with regard to the secondary market, which was touched on, Ms. McConihe said it wasn't measurable.  There was imperfect access to it.  So to make any comment that was definitive on whether or not it had decent substitutes or good alternatives was not possible.

And that's, basically, in a nutshell, what Ms. McConihe did.

Now, your steps in defining the analysis, the parameters and the market, you started off with a price analysis.  And you agreed on the infrastructure; we all agree on the infrastructure, and that the pipelines existed to take everything from the U.S. storage sites in here.

But you also did what I call a price analysis.  And you indicated that this is not a common step that's taken before FERC.  This is sort of an additional, I believe, sort of an icing on the cake.

MR. HENNING:  I guess I would describe that a little bit differently in terms of how it relates to what FERC has done.

MS. CAMPBELL:  Okay.

MR. HENNING:  The elements of what we did with the price analysis is well understood in terms of identifying when there are binding pipeline constraints.  And in fact, in Order 637, which we showed in our reply evidence, the Commission has talked about the importance of that rebundled market and the elements of how prices are behaving at different market centres.  So, in that sense, FERC does recognize that.

FERC's application of the relevant geographic market, in a number of cases we went step further in order to identify what kinds of correlations are sufficient.  And we used that in the definition of our core market analysis.

So we looked at what FERC has said is the relevant geographic market, where it is found, and supported market-based rates for storage, their parlance for forbearance on rates, and we looked at that price behaviour and found how closely correlated the prices have to be in order to have been found to be in that same geographic market.  And then we took that same level of price correlation between Ontario and the other markets and said, What is the indication of a transportation constraint, including not only the primary market but also the secondary market, which is where the vast majority of business in the natural gas industry is performed today?

MS. CAMPBELL:  Okay.  That was interesting, but that actually wasn't my question.  My question was basically that from your report you said it was uncommon to see this.  That's at page 18.  At page 34, you said that typically these aren't done.  This is an additional analysis.  And that was just my point.  It is an additional analysis?

MR. HENNING:  It is an element of analysis for us to be conservative when we examine pipeline constraints; that's correct.

MS. CAMPBELL:  All right.  And to me the essence or most of the price analysis occurs in your May 1st report, from what I could see.  And the number of steps that were done are detailed in your first report.  I'm just going summarize them.

There's a correlation analysis to evaluate the stability of price relationship between natural gas prices in different locations, and the correlation was very high.

MR. HENNING:  That's correct.

MS. CAMPBELL:  And the source of that was page 36 of your report.  I'm just summarizing these.  So, just to get to the next step.

On page 37, you said you evaluated differences in the seasonal value of storage at the different market centres.  In a fully competitive market the seasonal differential should be roughly equivalent throughout the market area, and you found it was.

MR. HENNING:  That's correct.

MS. CAMPBELL:  All right.  And the third point I took from it was, again on page 37, you compare price to price volatility, price differences between points within an integrated market should be stable.  And they were.

MR. HENNING:  That's correct.

MS. CAMPBELL:  Okay.  So the conclusion that you drew was this is an integrated market and it's one in which capacity on the pipelines is available.   

And I took from what you said this morning that a really general statement that might well be accurate as I paraphrase what I thought I heard is that consistency of price across a geographic area which contains the physical infrastructure, the geographic area is defined by the breadth of the consistency.
MR. HENNING:  I guess I’d like to try again, because I'm not sure I understand your paraphrase.
MS. CAMPBELL:  Okay.
MR. HENNING:  When you are looking at markets that are connected by the physical structure of pipeline; when that pipeline capacity is not constrained or is constrained in a binding fashion, you get similar price behaviour at the two ends of the pipeline.  And so if you start talking multiple market centres, if they're all exhibiting that same kind of price behaviour that’s across an area that’s not operating in a pipeline capacity, it's being constrained.
When you have binding constraints, you get diversion in price behaviour, and that's where we drew the line to exclude things such as Alberta and so forth.
MS. CAMPBELL:  So where it's consistent is -- the boundaries get drawn where the inconsistency starts to show up?
MR. HENNING:  You look, and you are concerned about the geographic market for which storage provides good quality available alternatives, when you start seeing binding constraints in pipeline capacity.
MS. CAMPBELL:  Okay.  Thank you.
Now, that's just from the May 1st report.  In the May 26th reply, there was an additional statement that adds a little bit more.  And this is on page 17 of your reply.
MS. SEBALJ:  That's at tab 3, for the Panel's benefit.
MS. CAMPBELL:  And it starts at line 8:
"The price analyses presented in the EEA/Schwindt study documents the geographic market where the prices are highly correlated and where the standard deviation of the locational basis shows minimal periods where the markets diverge.  As such, the price analysis provides evidence that these markets remain connected and that pipeline capacity is available in the secondary market." 
And so, when I look at all of that material together, and I looked at what you said, my understanding is that you viewed the price analysis as evidence which demonstrated that there was transportation capacity available between Dawn and the U.S. storage sites, and there was storage capacity available at the U.S. storage sites?
MR. HENNING:  The nature -- remember, as I said, I believe I said this morning, what we were talking about there is we did the analysis of the concentration of total amounts of space in storage and deliverability in storage within the relevant geographic market.
MS. CAMPBELL:  So that would mean there is storage capacity available?
MR. HENNING:  There is storage capacity there.  It does not have to be uncontracted in order to be there and still be relevant.
MS. CAMPBELL:  All right.
MR. HENNING:  So it's –

MS. CAMPBELL:  So the storage capacity that you're talking about may or may not be available, is what you're saying?
MR. SCHWINDT:  Let me try to help a little bit here.
The issue here is whether these hubs are connected, okay; inn other words, whether someone can get access to storage if they're in A, at point B.  That's the issue.
And so Ms. McConihe said, No, it's not available, and I know it isn't available because I went out and I asked if there was uncommitted capacity, and people said no.  And then I took a look at uncommitted -- well, both pipeline and storage.  And then I looked at prices and I found, no, no, prices also indicate that this is not available.  Therefore I make Ontario the market.
What EEA did, essentially, was to say, if these things are true, we should be able to find evidence historically.  So let's take a look at A and B, these two areas, geographic areas.  And we can postulate that over the passage of time, demand is not going to be identical in those two regions.  They're not always going to have exactly the same temperature.  They're not going to have this, they're not going to have that.
If demand hit market A and increased the price of gas there, and there was no pipeline capacity to bring gas in from B, what you would get would be a disconnect between the price of gas in A and B.
If you go back a number of years and you can find no evidence of this kind of break-up, the conclusion must be that gas can flow between the two or, on the other hand, you have such a compatibility of demand in those two areas that demand never deviates between the two.
That's what the test was for.
So, when you say:  And did this test prove that there was capacity available?  Well, what the test showed was that in the past, because it's historical, if there hadn't been capacity available, we would have expected to find this break-loose between the two sets of prices.  And we didn't find that.
But when we expanded it and looked at things that were more distant, Alberta, for example, we did start to get this sort of a disconnect.
Have I got that right?
MR. HENNING:  Thank you, Professor.
MS. CAMPBELL:  So what you're saying is that, from a high-level point of view, everything works so there must be capacity, because it works?
MR. HENNING:  What I’d like to add, in part, and part of the issue there, is, we're talking about -- and the question that I believe you asked was whether or not we had shown that there was storage capacity available, and in that sense, uncommitted.  And that's not the standard.
What we have to show is that it is in the relevant geographic market, all of the players, all of the fish in that pond, are of such size that the presumption, both under Canadian and under U.S. standards, says that you don't have to worry about an exercise of market powers.
MS. CAMPBELL:  Okay.  So what you're saying is that if you can show that there is enough capacity, the issue of availability truly doesn't arise.
MR. HENNING:  If you can show that there is enough pipeline capacity, and there we're talking transportation, to connect these markets, that you then -- that you have a big enough pond, then the ability of a single player to arbitrarily, through withholding, which is another element that we didn't really talk about here -- through withholding of capacity to profit by it, that's the exercise of market power, and the nature of competition and concentration analysis -- I should turn this over to Professor Schwindt.  But at least under U.S., is that once you get to that kind of lack of concentration, you have shown that there is an inability to profitably withhold capacity.  You're too small in that market, in too large a market.
The nature of what we did on the price analysis with respect to the natural gas industry was to define how big the area is that we're talking about where you are  unconstrained from the ability to trade storage at one location to storage at another location; the ability to trade deliverability.  The ability to trade and enter into the kinds of swaps that Ms. McConihe talked about in other particular cases where she filed evidence.
MS. CAMPBELL:  Right.  Thank you.  But my question, then -- we're going move on -- off this, because I think you've made your points as many times as you can make it, so I'm going move from that and indicate that what I took from the reply also -- and you'll correct me, I know, if I'm wrong – is that if you want capacity, either storage or transportation, it may be available in the primary market, but they’re definitely available in the secondary market; am I right?
MR. HENNING:  Could you repeat that one more time?  I'm sorry.  I just want to make sure, before I agree, that exactly, I know what I'm agreeing to.
MS. CAMPBELL:  Okay.  One of the issues in this has been whether or not there's transportation capacity available to move from a U.S. storage facility to Dawn; right?
And I don't want to get into the numbers again, because I think we've gone around that particular mulberry bush a couple of times.  But what I understood the gist of the reply and the report together, and including the information from Union Gas and Mr. Poredos and Mr. Baker and Mr. Isherwood, is that you can get either transportation capacity or storage capacity in the primary market, or most definitely in the secondary market. 
MR. HENNING:  I would also add in that, or be able to conduct transactions on bundled sales of gas with all of the marketers who are participating in all of those markets.
MS. CAMPBELL:  Okay.  I included that when I said, secondary market.  Were you thinking of capacity release?
MR. HENNING:  I believe you've listed transportation and storage, and I just wanted to make it clear that the bundled sale of gas is also –

MS. CAMPBELL:  Yes.
MR. HENNING:  -- a major component.
MS. CAMPBELL:  All right.  All right.
And as a result of all of this, what happened was that you concluded that the evidence, the inference you draw from the evidence that you reviewed and that you're offering before the Panel, is that there are good alternatives or good substitutes available that sort of match the quality, the price, the availability that Union could offer.
MR. SCHWINDT:  There are good alternatives that customers of Union can go to if Union attempts to arbitrarily raise the price of storage at Dawn.
MS. CAMPBELL:  Right.  And that's what the test is; right?  Is that we've got make sure that the substitutes that are offered are good substitutes, that the customers have choice, and --

MR. SCHWINDT:  Well, the issue is, if Union Gas goes to one of its customers and says, We're the only player on the block.  We want more out of you.  That that customer can go to someone else and move enough business to make it unprofitable for Union to pursue with that strategy.  So obviously it's got to be good enough –

MS. CAMPBELL:  That's right.
MR. SCHWINDT:  -- to satisfy the requirement that the customer has.
MS. CAMPBELL:  Right.  And that's the basis of what the principles are that we examined in FERC.  Good enough, soon enough -- and what was the other one?   


Thank you.  Good enough, soon enough, and of good quality also.  Thank you.

Now, having gotten through that, what I wanted to move to is a case -- just to get out what I think is required when you're establishing whether or not something is a good alternative, and that has to do with what I believe the evidence is that needs to be provided.  And I drew that from a couple of FERC cases.  

And I wanted to simply touch on what I understood would be helpful, or what I think would be helpful, because before we can evaluate -- and I'd like to discuss with you your specific evidence that you filed -- I wanted to talk about what I understood was required of that evidence; in other words, what that evidence must approach, so to speak.

It has to be reliable, and it has to be this, it has to be that.  And so what I wanted to touch on is -- or rather use for this purpose was the Red Lake case.  I know that you're familiar with it.  I know you've probably read it to death, and you've read all of the supporting material that supported it when it went, I'm sure.  You're nodding, Mr. Henning.  I knew you would be prepared.

There are two parts to Red Lake, but the first thing I wanted to start with was what I saw as being an overview of, basically, what FERC, what the regulator looks at when they're doing an analysis of market power, what to my mind seemed to drive the analysis.

And it's at tab 5.  And just for the clarification of the Panel -- sorry, it's not at tab 5, it's at tab 4.  Red Lake was an application that had two sets of decisions.  The first hearing was January 30th, then there was a rehearing June 4th, 2003.

The sentence or the paragraph that I'm looking at is at page 15.  It's paragraph 33.  And this was at the very end of the second decision, which terminated the application.  And it's simply a statement that has to do, as I said, with what drives the analysis.  The paragraph reads as follows: 

"Market-based rate authority is not an alternative to which certificate applicants become entitled merely on the basis of risk assumption.  That factor is clearly one of the circumstances underlying the analysis we conduct under the policy statement, but it is the need to avoid subjecting customers to the exercise of market power that drives the analysis.  Consistent with our responsibility under the Natural Gas Act to assure just and reasonable rates, the Commission must assure that sufficient good alternatives can reasonably be expected to preclude forcing customers' choices of specific services and rates." 

And then it concludes that: 

"Under the facts presented here, the risk of such forcing is too high." 

And then the Panel concluded that the services available at and through the northern storage facilities have not been shown to match the applicant services in availability, price, or quality, and the application was terminated.

Now, if I could just take you to Red Lake, the first Red Lake, there were just a handful of things that I drew from this, and it simply has to do with what the regulator looked at in this case.  There's a brief description of what the regulator was looking for in this case, sort of a background for the Panel.  It's on page 2, paragraph 5, just to give everybody a context of what Red Lake was, it's noted that: 

"Red Lake is a start-up natural gas storage corporation organized under the laws of Delaware.  It proposes to develop and operate a natural gas storage facility consisting of 6 salt caverns, 31 miles of header pipes, 33,000 horsepower compression, a solution mining facility for raw water wells, 4 brine disposal wells and associated facilities." 

And it would be located in Arizona.  That's essentially what was before Red Lake.  But I'm not actually interested in the facts of Red Lake.  I'm simply interested in some of the analysis that they did, because I think it might be helpful to frame what I'm going to discuss with you.

The first thing that I looked at, and this, first of all, on page 11, is something they were proposing -- they being Red Lake -- were proposing alternative storage is the felts that competed with the applicant.

And to show that they were a competitive, reliable service, looking at Red Lake, page 11, what I understood and took from these series of paragraphs was that if you want to show that alternative storage facilities compete with the applicant and provide a competitive reliable service, that there should be evidence of unsubscribed capacity available for contract on a firm service basis at the proposed alternative storage sites, and that there should also be evidence of unsubscribed firm transportation capacity to transport the gas from the proposed storage site to the end-user's market, and that there should also be evidence of the cost of the firm transportation.

Now, at page 11, what I've done is, if you read those two paragraphs, the sentence -- I've drawn it from there, but the first, concerning storage capacity, is taken from paragraph 28.  In this paragraph, what the regulator was looking at was the fact that facilities had been included that were in northern California.  And they were evaluating whether these were good alternatives.   

If you look in the middle of the paragraph -- first of all, they talk about the fact they're 600 to 700 miles away, and they have different deliverability and peaking period characteristics.  And then it says: 

"There is no indication in the record that these facilities have unsubscribed capacity available for contract on a firm service basis." 

And then, if I drop down, leave out the middle, the last, second-last sentence: 

"No evidence has been submitted showing that any north-to-south transportation is available on a firm basis, and consequently the availability of a competitive reliable service has not been shown." 

A second source for the issue of transportation capacity on page 11 is in the upper paragraph.  It would be the third line from the top: 

"There is no unsubscribed firm transportation capacity on interstate pipelines” -- and then some names – “to transport gas to the markets during peak periods when such deliverability could be an alternative." 

And then dropping down slightly: 

"All current capacity is utilized to serve existing customers' peak demand.  Therefore these storage facilities are not substitutes." 

And as I said, I took from that simply what sort of evidence has to be put forward if there are -- sorry, if the alternative storage facilities are true alternatives and can provide competitive reliable service.

MR. HENNING:  If I might, you ran together a number of things in terms of how FERC looks at the alternatives that are two different issues, shall we say.

MS. CAMPBELL:  Okay.

MR. HENNING:  One is that FERC differentiates in all instances between production area of storage and market area of storage.

MS. CAMPBELL:  I understand that.

MR. HENNING:  And so part of what you were talking about there, in terms of the elements of the peak not coincident and how they're used had to do with the differentiation between production area storage and market area storage, all the way from west Texas into Arizona, and then up into northern California.

The issue of the available transportation capacity,  it's important to note that our price screen would have concluded that that capacity was not available also, because you had disparate behaviour going on in the per mean base in prices compared to the mail-in prices up in northern California and the PGVA levels.  

So we would have concluded on the levels of the available price screen, as FERC did at this point in time, that those were not part of the same relevant geographic market.  They didn't go to the price analysis.  We wound up quantifying a different way.
MS. CAMPBELL:  Mm-hm.
MR. HENNING:  That wound up utilizing the nature and relationship of prices in the market, so in this case, where it's 700 miles away and the areas that we're talking about are not quite so far-flung in terms of geography, and they had exactly the same kind of disparate price behaviour we had there.
I also would note, though, that Ms. McConihe offered evidence in this case that said, in fact, that Northern California probably should be included in that market.  And she and her colleagues wound up supporting that there.  The Commission didn’t happen to agree in this particular instance.  In our conservative nature, EEA and Professor Schwindt wouldn't have agreed either because of the price analysis.
MS. CAMPBELL:  I note that Ms. McConihe was the expert on the rehearing, not on this particular one, and she left Texas out.
But my point to you is simply that if you're looking at alternative storage facilities, it strikes me, from -- and this is just the first one.  I'm going to take you through a couple of other things.  That what you're looking at is you need to show evidence that there is capacity available for contract on a firm service basis in order to be able to move that gas.
MR. HENNING:  The issue surrounding this particular case, and I know you've mentioned you didn't want to get into the facts of it.  But the issue surrounding this particular case was in the wake of the California energy crisis.  And a fundamental nature of change in terms of service entitlements on that individual pipeline system.
In the wake of this decision, this facility was not built, and as a result, the Congress of the United States included in the Energy Policy Act a nature that would address this particular type of situation, in order to try to get more storage built.
So, with that background there, when we apply the elements of how, then, FERC in all of the cases that it has granted market-based rates in the eastern United States where there is no firm pipeline capacity available and where they did not use this kind of language, noted that it's also not 700 miles, as it isn't the case in what we're talking about here, we're looking at the availability, and we have attempted to proffer a screen technique that can quantify the availability of pipeline capacity on the basis of observed price behaviour.
MS. CAMPBELL:  I note that in the second Red Lake they also said that the availability of transportation service to move gas from the alternative storage facility to the demand market is a key element of good alternative storage service and that is Red Lake two, which is tab 4, page 6, paragraph 6.
MR. HENNING:  We agree.  It would be inappropriate to include in the geographic markets two different areas and storage in an area that's not connected by gas market behaviour.  We wouldn't do that.
MS. CAMPBELL:  I don't think that's what they're talking about.  But I don't think we're going agree on this either.  So we're going move on.
Another thing that I took from this also, and if you are on page 6, it's in paragraph 6.
MR. HENNING:  I'm sorry, of which order?
MS. CAMPBELL:  Red Lake 2.
MR. HENNING:  The order 9, rehearing.  Page 6.  I have page 6, starting with paragraph 13.  Am I looking in the wrong place?
MS. CAMPBELL:  No, you're looking at the right place.   I should have down paragraph 13.  My apologies.  And another thing that I took from this case was that competitive storage service can't be established through unsubstantiated assertions.  That's one of the things that FERC looks for is reliable evidence; right?
MR. HENNING:  Yes, it has to be reasoned decision making.
MS. CAMPBELL:  That's right.
MR. HENNING:  And it's questioned by the courts.  Absolutely.
MS. CAMPBELL:  Right.  And it needs to be, I guess you would say if it's not unsubstantiated, it has to be – no, I'm sorry, the criticism was unsubstantiated assertions.  So from that I took that what they would like is not just reliable, but objectively reliable, and that's verifiable, that sort of evidence.
MR. HENNING:  Well, the evidence and the nature of how we did the price analysis, we believe that if put into this particular case, would have established -- now, frankly, if we had done it the way we did here, we would have concluded that that Northern California storage was outside of the geographic level, and we would have quantified it in a re-label and objective fashion based upon the price performance in the natural gas industry.
MS. CAMPBELL:  That's fine.  Except all I wanted from you was not what you would have done in Red Lake, Mr. Henning, was simply an agreement that FERC looks for objectively reliable evidence.
MR. HENNING:  I'm not an attorney, and so I'm not sure I'm qualified to give a legal opinion there.
MR. SCHWINDT:  But let's think for a moment about objective evidence.  What was done in our study was ex post.  We looked at what really happened.  What your expert did was to look ex ante, and try to anticipate what would happen.
So, as far as the strength of evidence, my hunch is that history is the best predictor of the future.  What we showed was what occurred over the number of years.  Your witness was attempting to extrapolate forward into the unknown.  And I suspect that this is what was happening with Red Lake also.
MS. CAMPBELL:  You know, I thought that the cross-examination of Ms. McConihe wasn't until next week.
Red Lake number 1 has a comment concerning -- page 14, paragraph 36.  There was a position taken that capacity might become available at the alternative storage facilities.  And there was evidence led that some capacity might become available on storage facilities operated in April 2003.  And then the panel noted: 
"There is no discussion of Socal Gas's customers' current contract status or the terms and conditions with regard to rollover rights." 
And then there's note that:
"The operating statistics are not reported to the commission.  Therefore it's not clear whether capacity will actually be subscribed.”
     And my understanding from that was the criticism or the criticism inherent in that was that evidence concerning the current contract status or terms and conditions with regard to rollover rights should be provided.
MR. HENNING:  This -- if I might.  This particular section of the order here is in the area that's talking about those other factors.  And the nature of this particular analysis in competition analysis is that, even if you show that there is a concentration in the market that raises concerns that there may be, in fact, the possibility to exercise market power, that you can present other factors and other evidence.
So this is in terms of the arguments on the findings, as to that the relevant geographic market was small enough that it was constrained.
This read here, at least my reading and my  understanding of the analysis, is not a requirement that exists if, in fact, you show it's an un concentrated market.
MS. CAMPBELL:  I just note for the Panel that it's 3:00. I don't know whether it's your intention to take an afternoon break?
MR. KAISER:  Would this be a convenient time.
MS. CAMPBELL:  Certainly.
MR. KAISER:  20 minutes.
MS. CAMPBELL:  Thank you. 
--- Recess taken at 3:01 p.m.  
--- On resuming at 3:23 p.m.
MR. KAISER:  Ms. Campbell.
MS. CAMPBELL:  Thank you.  
What I'd like do now is to turn to your reply.  And I'm addressing this to Mr. Henning, Mr. Sloan, and Professor Schwindt.  And specifically, if you could go to page 23, please.
In your report, you explored different sources that might be available for end users of storage and pipeline capacity, to find that, in other words, to obtain storage and/or pipeline capacity.  And one of the first methods of doing so that you explore is on page 23, and it's towards the bottom.  And you talk about -- the heading is "a number of methods to reallocate existing capacity contracts between customers."
And the first point I took under this was from the statement at the bottom.  And this is starting at line 20:
"As contracts expire they will either be renewed by the existing customer, or capacity will be a made available to new customers." 
And that:
"Within the normal planning horizon of a utility or a major natural gas customer, there's typically sufficient firm service pipeline and storage capacity under contract, with contracts expiring, to maintain an available market for capacity and service." 

So the first option is to pick up an expiring contract for capacity.  
And in answer to an undertaking, you provided some information on this.  So I don't know, panel, where this is in your volume, but I'm looking at the answer to Undertaking 37.  And the set-up to this, actually, if you have your transcripts with you from the Technical Conference, is found at pages 146-148, just as the background for this. 
And for the information of the Panel, what led up to this was a question about storage capacity availability in the northeastern United States.  And Mr. Henning gave a comment -- or, sorry, gave the answer:
"The nature and terms of what you're talking about is primary capacity that's available and uncontracted at this point in time.  That's much more shipment limited." 

And then Mr. Sloan advised, starting at line 18, that:
"There is storage capacity under contract in the northeast, and the contract's are expiring six months, a year, a year and a half, which is within the planning horizon of most of the participants in the market, which means there will be regular open seasons throughout that time period for a variety of storage facilities in the northeast." 

And you made a comment, Mr. Sloan, that you wouldn't expect to see any available capacity except as capacity contracts expire over time because of the value of holding storage capacity.

And then I believe we asked you if you could come up with some information concerning expiring contracts, to show capacity.  And the answer given to us is contained in Undertaking 37.
MR. SLOAN:  That would be correct.
MS. CAMPBELL:  Thank you.  
Now, Undertaking 37, there's a text to it.  And the Undertaking is recorded as being:  "To produce a list of expiring contracts." In the middle of the text at page 1 of the undertaking, it describes what the attached table is, and it indicates:
"The attached table shows the importance of capacity contracts in the near term for several companies in the immediate geographic region around the Dawn." 

And it summarizes the amount of capacity with expiration dates on or before April 1, 2008.
And if you turn the page -- and for the record, this is Exhibit B, tab 1, Undertaking 37, page 2 of 2, that I'm referring to -- and it talks about the near term expiration of pipeline and storage contracts on U.S. interstate pipeline companies serving the geographic region around Dawn.
And so, in the reply, when you talk about the contracts that could be available, the evidence that you're providing on that is this list indicating storage capacity contracts and pipeline capacity contracts for ANR Pipeline, ANR Storage, Great Lakes Gas Transmission, National Fuel Gas Supply, Stagecoach Storage, and Vector.  And the dates are for April 1st, 2007, and April 1st, 2008.

MR. HENNING:  That is, if I -- I'm trying to listen to the words carefully.  This is correct for this first section where we're talking about expiring contracts.  As we go on later to talk about other capacity being available in the secondary market, I think I heard you say that this is the evidence for capacity that's available.  This is just a subset of that, this is just from the expiring contracts.
MS. CAMPBELL:  This is just -- I'm sorry.  It is from expiring contracts, and my understanding is, the information is taken from the FERC index?
MR. SLOAN:  It's taken from the FERC Index of Customers; that's correct.
MS. CAMPBELL:  That's right.  And not all of the contracts are posted, from my understanding.  So this would be some, but not all?
MR. SLOAN:  All of the long-term contracts are posted on the Index of Customers for FERC-regulated interstate pipelines.
MS. CAMPBELL:  Okay.  And am I correct that -- sorry.  That was another thought.
When I look at this, I don't see any information concerning the nature or the terms of the contracts.  And that's not information that's available in this; is it?
MR. HENNING:  When you say "terms", are you talking about the length of term?  Because the Index of Customers says the quantity that's under contract, and the beginning and the expiration date.  So in that, the term is there.  The terms and conditions of this are sold under the tariff schedule for the interstate pipeline company.
MS. CAMPBELL:  Okay.  And there is no information contained in this as to who holds the expiring capacity?  So you don't know if it's an LDC?

MR. SLOAN:  Well, we do know who was holding the capacity.  The name of the contract holder is listed on the Index of Customers.
MS. CAMPBELL:  Okay.  But it's not contained in here, obviously.  So this is an aggregate.
MR. SLOAN:  That's an aggregate.  That's correct.
MS. CAMPBELL:  All right.  And there's no indication here of the terms of the contracts that are expiring.  So, mixed into this are the six-month, the one-year, the 1-and-a-half year, and the two-year?
MR. SLOAN:  What's shown in this table is the sum of the capacity of all the contracts that are expiring prior to the dates specified in the table.
So there are two columns in the table, one labeled "expiring by April 1, 2007," and the second labeled "expiring by April 1, 2008."
The capacity shown in the first column is all of the capacity that's under contract where the contracts are scheduled to expire prior to or between a date in May of this year and April 1st of 2007; so roughly an 11-month time period.
There are roll-over contracts that also expire during that time period.  Because they had been rolled over previously, I have assumed that they would be rolled over in the future, and so I have not included any of the rollover contracts in those volumes.
But those numbers represent the amount of capacity that is actually scheduled to expire prior to the dates in each of those two columns.
MS. CAMPBELL:  Okay.  And this doesn't tell us the characteristics of the storage capacity or the pipeline capacity, so you don't know if it's firm or interruptible, and there's nothing about deliverability, these are aggregate numbers?
MR. SLOAN:  This is all firm.
MS. CAMPBELL:  It's all firm.  Okay.  Anything about deliverability?
MR. SLOAN:  On the storage contracts, I don't believe there's any –- 
MR. HENNING:  It's not included in the Index of Customers, but in the storage contracts, it identifies the tariff service that's available and the tariff specifies what's there.  I mean, it’s possible, if -- we were trying to be response my view, the undertaking rather than just simply printout the FERC Index of Customers for each one of these, which would have given you a stack of paper that looked like that.  It's certainly publicly-available information and you can identify what the tariff service is, go to the tariff and it will tell you what the characteristics are.
MS. CAMPBELL:  But each of those contracts would have different eligibility criteria.  Would that be available on the Index?
MR. HENNING:  The requirement for FERC service is non-discriminatory access to the tariff service.
MS. CAMPBELL:  Okay.
MR. HENNING:  So none of these have elements of negotiated terms and conditions of service, no.  That's not allowed.
It's a tariff service that's provided by the interstate -- by the -- under the parlance of it, the natural gas companies under the Natural Gas Act in the United States.  But the elements of what the service is are identified.
MR. SLOAN:  I'm going to qualify that slightly, because it does include contracts with negotiated rates.
MR. HENNING:  And the difference being, you're allowed negotiated rates.  You're not allowed negotiated terms and conditions.
MS. CAMPBELL:  Okay.  
My other question to you relating to this particular table is whether there is any other evidence that gives us some idea of the size of the storage capacity available.  Are these the numbers that you are relying upon to talk about the size that's available?
MR. HENNING:  The size of the market is the entire market that we identify in terms of both the capacity that exists, the physical capacity for space and deliverability.  And then –

MS. CAMPBELL:  Okay.  I think we're going down a road we don't have to go down again.
I wasn't clear enough.  What I was talking about is whether or not there are any other numbers or information that relate to contracts that are going to expire in the area, the northeastern United States, in this time period relating to storage and pipeline capacity.
MR. SLOAN:  These are all of the numbers that are in the interrogatory; that's correct.  
There are, of course, storage capacity contracts that are expiring all the time on the Michigan storage, that's not regulated by FERC, and by the storage fields that have market-based rates in the United States where we would not know when those contracts are expiring, other than we know that they do expire and they are replaced with new contracts over time.
MS. CAMPBELL:  Thank you.  
One of the questions that's puzzling Ms. Klein and that I think I'm going to ask before I get punched in the arm again, has to do with the geography that's covered by this.
So ANR covers a significant geographic area.  Can you tell me what States the ANR pipeline and ANR Storage that's shown here, what States are encompassed by this?
MR. SLOAN:  Well, the ANR Storage is, I believe, almost, if not exclusively Michigan.  I would have to confirm that.
ANR Pipeline is a much bigger entity and has pipeline and transportation capacity that goes throughout much of the Midwest and down into the Gulf.  

MR. HENNING:  The pipeline extends, one of the legs of the ANR Pipeline extends all the way down to Louisiana.  Another extends all the way through Oklahoma and connects the production area basins.  The ANR Pipeline storage facilities are set in Michigan and actually flow the gas back up to Wisconsin, and then also connecting in through the Vector Pipeline and in through Dawn.
MS. CAMPBELL:  Okay.  And you've indicated that the ANR Pipeline extends over a significant amount of geography, and I'd just like to know the numbers that are shown here for ANR Pipeline, where are they limited to, which States?
MR. SLOAN:  The contrast data that's shown in the Index of Customers does provide some information on where the capacity would be located.  It's a very difficult process to try and sort through it all, especially on an Index of Customers filing like ANR, which has, I believe, several thousand records in it.  So I didn't try to distinguish between the ANR storage capacity that was located in the Midwest versus the ANR Storage capacity that's in the production areas for this example.  
The majority of the storage is in the Midwest but there is some that's further away.  And some of it, in fact, a fair amount of it, is not included in the geographic area that we defined for the storage competition study.
MR. HENNING:  We do need to be clear, when we are -– in our evidence, in the study, in table 10, when we're looking at it, we are looking at exclusively the capacity that is in that Michigan market there.  ANR Pipeline has some capacity that's down toward the Gulf, and the Index of Customers doesn't differentiate between how it operates and moves gas along the pipeline system.  It delivers it into the pipeline and then delivers it according to its transportation.  So it's not differentiating.  
So there's not an exact apples-to-apples comparison between the expiring contracts and the capacity that we were including within the relevant geographic market.  But it is dominated by that in the Midwest and in Michigan.
MR. KAISER:  You mentioned that this table that we're looking at doesn't include the storage that's not regulated by FERC.
MR. SLOAN:  There is quite a bit of Michigan storage that is regulated by the State of Michigan and not by FERC.  And we could certainly pull a number for you quite quickly.  I don't have it at the tip of my tongue right now.
MR. KAISER:  All right.  If you could do that, it would be helpful.
MS. CAMPBELL:  So I'm correct that all of the contracts that are represented here that are expiring -- and perhaps I should clarify.
In the Technical Conference, Mr. Sloan, you talked about contracts that were expiring over 6 months, 12 months, 18 months, 2 years.
The contracts that are expiring here, are they contracts of -- that can be as short as, let's say, a month, and as long as 24 months?  Can you give me some idea of the length of the contracts?  They're all lumped together, I appreciate that.  But the range of the length of the contracts?
MR. SLOAN:  There are very long-term contracts that are expiring, as well as shorter-term.
MS. CAMPBELL:  What is shorter-term, sir?
MR. SLOAN:  There would be a few month-long contracts in there.  I think that's a fairly small proportion.  I didn't break it out that way.
MR. HENNING:  Although there can't be any month-long contracts expiring on April 1, 2007, so actually –

MS. CAMPBELL:  I figured that out.
MR. HENNING:  -- it has to have been at least that kind of level in terms of the term.  But in terms of the overall contract mix, the tendency has been to move towards shorter and shorter contracts for both pipeline capacity and storage.  The average term of all of the contracts on the U.S. side of the border is getting shorter.
MS. SEBALJ:  If I can just make sure we mark as an undertaking the Chair's request with respect to the question, we'll mark it as K.1.1.  And it's to provide an indication of relevant non-FERC regulated pipeline and storage capacities.  I didn't know if you wanted to qualify that any further or -- is that appropriate?
MR. HENNING:  Was the question both pipeline capacity or just the storage capacity?
MR. KAISER:  It was Michigan storage, I think.
MS. SEBALJ:  Michigan storage.
MR. HENNING:  Michigan storage.  The other element, there is state jurisdictional storage also in Illinois, so that what I would suggest or propose that we do, if it meets the Chair's approval, is to be able to give you a breakout of the different elements of non-FERC jurisdictional pipeline -- excuse me.  Non-FERC jurisdictional storage capacity that we have included in our relevant geographic market.

UNDERTAKING K.1.1:  TO PROVIDE A BREAKOUT OF THE DIFFERENT ELEMENTS OF NON-FERC JURISDICTIONAL STORAGE CAPACITY INCLUDED IN THE RELEVANT GEGRAPHIC MARKET
MR. KAISER:  And you have, in this document, estimated what percent of the total is coming up for renewal.  Any reason to believe that the State-regulated capacity would have any different experience in that regard?
MR. SLOAN:  It would not be significantly different.  It might be a little longer or a little shorter.

MR. HENNING:  The nature of how each State regulates its State-jurisdictional storage and how it's sold out into the broader market can change and be somewhat different than this, I think.  We could not say with certainty that you've got the same kind of pattern of exploration in the State jurisdiction.
MS. CAMPBELL:  In the small print at the very bottom of Exhibit B, tab 1, undertaking 37, page 2, it says:  "Expiring capacity excludes rolled-over contracts." 

Do the numbers that we're looking at and the contracts from which those numbers are drawn include right of first refusal or have those been excluded also?
MR. SLOAN:  Those have not been excluded.  We don't have the information in the Index of Customers in order to be able to exclude those contracts. 
MS. CAMPBELL:  So some of the contracts, and you would not be able to say which ones, could include a right of first refusal clause?
MR. SLOAN:  That's correct.
MS. CAMPBELL:  And that could have been exercised.  So it shows it's expiring, but the right of first refusal may well be exercised at a point in time that you're not aware of, thereby taking the capacity out of the market?
MR. SLOAN:  Well, we would be aware of when it was exercised.  It would show up in the Index of Customers immediately after it was exercised --

MS. CAMPBELL:  Right.
MR. SLOAN:  -- as a different contract, either as a rolled-over contract or as a new contract.
MS. CAMPBELL:  But if the right of first refusal doesn't require it to be exercised earlier than the time that you took this snapshot picture, you wouldn't -- these figures wouldn't reflect it right now?
MR. SLOAN:  These figures include contracts that I would expect some customers to exercise their right of first refusal on.  So in that sense, not all of the capacity -- and I think this is where you're headed -- not all of the capacity that's shown on the table will be available to new customers.  Some of it will go to the customers that are holding the capacity currently through their right of first refusal; that's correct.
MS. CAMPBELL:  Thank you.  
And now moving on to page 24 of the reply.  Sorry.  I went to the wrong reply.  Yes.
Another possibility for those seeking capacity is the active capacity release market on the major pipelines upstream and downstream of Ontario.  This starts at line 4 on that page and continues down to page 11.  And specifically, you indicate that:
"The capacity release market allows pipeline contract holders to release capacity back to the pipeline to be sold to other parties." 

And you note that the transactions can either be short- or long-term. 

And my understanding is the capacity release market was created by FERC, in essence.  What you're talking about in the latter part of that paragraph is the requirement of interstate pipelines to publicly post a summary of each capacity release transaction for the last three months so that there is some sort of record available?
MR. HENNING:  Well, the section of the testimony here that you're referring to has to do with the existence of the capacity release, and here we're talking about the release of storage capacity as well as the capacity to release for transportation capacity.  This is not specifically to the posting requirements.  It is an active market, and it can be released.  
FERC requires that you be able to release capacity on an unbundled basis, as well as recognizing that the more active market is actually a rebundled gas with the capacity and the sale to.  But this is referring to the release of unbundled capacity.  That's correct.
MS. CAMPBELL:  Right.  And am I correct that the capacity release market, it's always at the tariff rate?
MR. HENNING:  No, that's not correct.
MS. CAMPBELL:  All right.  How do we value the capacity release market that's referred to here?

MR. HENNING:  The capacity release market for the unbundled -- the release of the unbundled service is capped at the maximum tariff rate, but the releases are most often done at prices below the tariff rate.
MS. CAMPBELL:  Thank you.  
Am I correct that the capacity release market can vary quite significantly with regard to the volume that's released?
MR. SLOAN:  Yes --

MR. HENNING:  Yes.
MR. SLOAN:  -- it does.
MS. CAMPBELL:  Okay.  So that it's unpredictable as to what will be available on the capacity release market?
MR. HENNING:  Well, history provides some ability to predict, so I wouldn't say it's completely unpredictable.  But on any given day it can fluctuate, yes, as can the rebundled sales market and transaction volumes for gas itself.
Our own opinion is that the right way to look at these issues is the combination of all of these that we collectively call the secondary market, the release on an  unbundled basis, and the sale of gas on a rebundled basis at liquid hubs such as Dawn.
MS. CAMPBELL:  Okay.  And you're talking about or you're making reference to marketers, the products that marketers sell, the bundled product?
MR. HENNING:  It's sold by all sorts of participants in the market, including our local distribution companies, the sale back by industrial customers, their marketers, power generators in the northeastern United States are very active at taking positions in gas and then reselling it.  I mean, this is the nature of how the market has developed with having the gas prices being determined on a competitive basis, the supply and demand in each of the regional locations.

MS. CAMPBELL:  I understand that marketers will release in the capacity release market, but what I had understood was that they released unbundled capacity.
MR. HENNING:  Any shipper, anyone who is a firm contract holder, has the right to release in the unbundled market.  Most often, when you're involved in that, particularly with storage, it is more customary to release the gas and the storage deliverability and space at the same time, and to resell that.  That's the value of the storage in the marketplace; it is the ability to deliver gas at a particular time and location.
So, in fact, the broader sense of what's going on is usually in the rebundled market, not in the unbundled market.
MS. CAMPBELL:  So more in the rebundled?  More active in the rebundled?
MR. HENNING:  Yes.
MS. CAMPBELL:  Okay.  
The next thing that you note as being a possible source of capacity is noted at line 12 on page 24:
"Pipeline companies can also hold reverse open seasons, allowing contract holders to sell capacity back to the pipelines if additional pipeline demand exists." 

And is that what you could also -- sorry.
The fourth thing that's noted on that page is the backhaul capacity.  And you note that:
"It is typically available on most pipelines, even if it is not announced." 

Then you note:
"A review of the major interstate pipelines and storage companies in the competitive market region indicates that all have backhaul contracts in place to meet the needs of specific customers, or have the potential to offer contracts facilitating backhaul arrangements that provide additional connectivity in the competitive market region." 

Do you know which pipelines offer backhaul in the primary market?  Is the list in the primary market contained in line 16, i.e., TransCanada, ANR, Vector, Great Lakes, and NFGS?
MR. SLOAN:  Those are the pipelines that I specifically checked.  They are almost certainly not the only ones that have backhaul capability.
MS. CAMPBELL:  Do you know how much capacity the pipelines can offer in the way of backhaul?

MR. SLOAN:  A great deal.

MS. CAMPBELL:  That was very specific.

MR. HENNING:  The nature of a backhaul transaction is limited by zeroing out the flows, in essence.  It's operated on a pipeline, on the basis of displacements. 

What a backhaul literally is doing is, it's saying, rather than take it to the downstream market the direction the gas is flowing, we're going to allow you to drop it off elsewhere.  

On TCPL, you'll have point-to-point services there.  On the U.S. pipelines and facilities you'll have the ability to segment your capacity, and actually flow it in multiple different directions under the same contract.

     So it's really not limited by a physical level other than you can't deliver upstream more than the gas capacity you deliver at the individual point.

     So there, you're talking about a delivery point constraint, not a main line pipeline constraint, on a backhaul.

     So it differs at every individual point.

     MS. CAMPBELL:  What are the quality of the arrangements?  Is it firm or interruptible, or can you tell me that?

     MR. HENNING:  It can be either.

     MS. CAMPBELL:  Okay.  And I noticed that when you discuss this, you talk about fact that there is a potential to offer contracts facilitating the backhaul arrangements and that all of them offer them.  It says: "to meet the needs of specific customers."  

     And am I correct when I read that that the backhaul contracts are done on a very specific basis for the specific needs of that individual customer?

     MR. HENNING:  They are done on a non-discriminatory basis to meet the needs and requirements at a delivery point.

     And so what you're talking about there is, there can be constraints as to how much capacity to take gas off the main line through a lateral and deliver it to a given city gate that's limited by the size of the meters and the facilities there.

     But all of these are still required on a non-discriminatory basis.

     MS. CAMPBELL:  Okay.  Thank you.  It's 5 to 4.  And you indicated that -- yes, I was about to go into a different area, so I was going to suggest, unless you would like to stay for another hour.


PROCEDURAL MATTERS:
     MR. KAISER:  Can I ask counsel that are cross-examining, if you are going to be referring to documents, put together a compendium and distribute it to the Panel and to the witnesses, just saves a lot of time shuffling through documents.

     So we'll meet at 9:30 tomorrow.  I think we have argument -- sorry, Mr. Janigan.  Do you have something?

     MR. JANIGAN:  I'm down on the list of cross-examiners, and much as I love staying in Toronto and listening to my friends tomorrow, I was wondering if we can get an indication if I'm likely to be reached in terms of if anybody that has altered their time of cross-examination, and in particular, whether or not I should simply return on the 26th, which I am happy to do.

     MR. KAISER:  Well, I'm sure we can accommodate you if you would prefer to do that.  We'll just move things around.

     MR. JANIGAN:  All right, well, I think that's what I would prefer to do is just to return on the 26th rather than sit around tomorrow.

     MR. KAISER:  Unless there's a chance we'll finish with this panel tomorrow.

     MR. LESLIE:  I was going to say, if that's the case, then tomorrow is not realistic.

     MR. KAISER:  I may have jumped on that.

     MS. SEBALJ:  Well, unless you AMPCO and APPrO have significantly changed their estimates for cross-examination, given that we have these arguments in the morning, I don't foresee that we would be done this panel tomorrow.  I'm looking to Mr. Moran and Mr. Thompson, and assuming that you haven't significantly decreased the amount of cross, then I suspect we'll be back on Monday, the 26th.

     MR. KAISER:  He's nodding.  So we'll be back on Monday.  So we can accommodate you.

     MR. JANIGAN:  Thank you, Mr. Chair.

     MS. SEBALJ:  There was a question with respect to the time.  If we're sitting until 4:00, could we start at 9:00, just to get an extra half hour in, or --

     MR. KAISER:  I prefer to stick at 9:30.  If we fall behind the schedule, we'll increase it to 9:00.

     MS. SEBALJ:  Okay.  And I can I just make a few other announcements?

     MR. KAISER:  Yes, by all means.

     MS. SEBALJ:  Tomorrow we're in a different room.  It's room S7, which your guess is as good as mine.  But I'm sure the people at the reception will know where that is.  My understanding is, it's a slightly bigger room so we'll be less cramped.  Oh, it's a smaller room.  Excellent.  So scratch what I just said, and prepare to be more cramped.

     We are going to be preparing an updated hearing schedule, which we'll circulate on Wednesday when we know better how things fall out tomorrow.  And we’ll also be sending e-mails to all the participants with respect to hearing progress.  

     And we're working on, there is a hot line as well, but the market operations department runs out of the OEB that we'll provide you the number of where you can give updates if you can't be in the hearing room, you can just call in and determine where we are in the schedule so that, particularly people who are making travel arrangements, can know better what is happening.

     Thanks.

     MR. KAISER:  Thank you.  9:30.

--- Whereupon the hearing adjourned at 3:58 p.m 
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