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Tuesday, June 20, 2006

--- On Commencing at 9:30 a.m.
PROCEDURAL MATTERS
MR. KAISER:  Please be seated.  
We were intending to deal first this morning with the priority arrangements that Union's proposed with respect to the F24-T service, but I understand Mr. Adams has not been reached.  So we'll stand down on that.
MR. MacIntosh:  Sir, we are in here (inaudible).  It’s David MacIntosh.
      MR. KAISER:  Thank you, Mr. MacIntosh.

The evidence on this was outlined yesterday by Mr. Isherwood, that’s at transcript page 100.  So we'll proceed directly to argument on that.  
Mr. Leslie, if you wanted to start off.
MR. LESLIE:  I'm sorry, but I'm caught slightly unawares.  I didn't realize we were going deal with this at the outset today.  I thought that TCPL had some cross-examination on the issue.
MR. KAISER:  Oh, that's right.  You're absolutely right.
MR. LESLIE:  So my expectation was we'd deal with it rather towards the end of the stay rather than at the beginning of the day.
MR. KAISER:  Well, we can do that.  We were hoping to deal with it now, but if that suits your convenience.  

Is Mr. Keys is here.  Is that satisfactory do you, sir?
MR. KEYS:  I'm sorry, I was proceeding on different assumption than my friend Mr. Leslie, that the Board was going to deal with this first thing this morning.
MR. KAISER:  Yeah, I think you wanted to leave town, as I recall.

MR. KEYS:  Yes, sir, I think we're eager to do that when we get the chance.

And we’re prepared to go.  I had understood the Board would provide TransCanada an opportunity to cross-examine these witnesses.
MR. KAISER:  That's correct.
MR. KEYS:  And then we'd move directly to argument following that.
MR. LESLIE:  I wonder, sir, if you're going to take a morning break this morning, if I could have the break to consult with my client after the cross-examination.  Then we could argue it immediately after the break, if that's satisfactory.
MR. KAISER:  All right.  So when do we want to do the cross-examination?  Now or later?
MR. KEYS:  TransCanada, sir, would be prepared to proceed now, if that's acceptable to the Board.
MR. KAISER:  Where's Mr. Isherwood?
All right.  Why don't we start.
MR. KEYS:  Sir, do you want me to conduct the cross-examination from here or should I come to the front?
MR. KAISER:  No, I think we'll try and find you -- maybe Dr. Schwindt can give you his seat for the moment.
MR. LESLIE:  Or you can have mine.
MR. WARREN:  Mr. Thompson and I can move.  I assumed we were first.
MR. KAISER:  You're second.  Tomorrow you're first.
No, I had understood Mr. Keys was trying to get a plane.  That's the only reason I put it in that priority.  In Toronto we pay great deference to people from Calgary now. 

MR. LESLIE:  Sir, while we're doing that perhaps I could ask.  There's one correction to the transcript --

MR. KAISER:  All right.
MR. LESLIE:  -- from yesterday that Mr. Poredos would like to make.  I believe it's at page 67.
MR. POREDOS:  Yes, thank you, Mr. Leslie.  
It is a correction on page 67, it’s an account number.  And the first correction is on line 18.  The account that I quoted yesterday, 174-74, should be 179-74.  And again, I repeated that at line 25.  Again it should be 179-74.
MR. KAISER:  Thank you.
MR. KEYS:  Shall I proceed, Mr. Chairman?
MR. KAISER:  Yes.  Please proceed.
UNION GAS – PANEL 3: 

Mark Isherwood; Previously sworn.

CROSS-EXAMINATION BY MR. KEYS:
MR. KEYS:  Thank you.
Good morning, Mr. Isherwood.  Just a few questions for you on the priority access proposal that Union has included in the settlement proposal.
I understand, Mr. Isherwood, that Union is not proposing to restrict availability of the F24-T just to gas-fired generators; is that right?
MR. ISHERWOOD:  That's correct.
MR. KEYS:  And that the F24-T service, if it's approved, would be available to any party that otherwise qualifies for it; right?
MR. ISHERWOOD:  That's correct.
MR. KEYS:  Would Union agree that the service may be of interest or value to parties other than power generators?

MR. ISHERWOOD:  I think, looking at how the service is designed and how it's intended to operate, there are really two parties that could contract for it and make it useful.  

The first parties would be anybody that contracts on TransCanada for FTSN.  And the reason for that link is that both services offer more than the standard NAESB window.  So that's really the first group of customers that would find benefit with F24-T.  
The second group of customers that would find benefit would be any interconnecting pipelines, and the two that come to mind, obviously, are TransCanada and Enbridge.  Just because there is a system-to-system link, they would also find the incremental windows beneficial.
MR. KEYS:  I understood from Union's evidence that in order to qualify for the F24-T service a customer first has to hold M12 capacity; is that right?

MR. ISHERWOOD:  That's correct.  It's considered to be an add-on or a bolt-on service to M12.
MR. KEYS:  And I'd understood in terms of existing M12 shippers, from Union's evidence, that traditionally the service has been used by three parties; TransCanada pipelines, Enbridge, and GMI.  And that combined, these shippers have historically accounted for approximately 95 percent of the M12 capacity; is that right?
MR. ISHERWOOD:  That’s certainly correct from a historical point of view.  I would add that starting in 2006 and 2007 open seasons, expansions, we're seeing a lot more shippers from different parts of the country, and some from the U.S. as well, and the inclusion of more marketers as well.
MR. KEYS:  And perhaps you can take this subject to check, Mr. Isherwood, but I understand that TransCanada holds approximately 38 percent of the M12 transportation capacity.
MR. ISHERWOOD:  Subject to check.
MR. KEYS:  Union stated in its evidence, and again it reiterated the point, in its settlement, that it expects approximately 500,000 gigaJoules of the F24-T capacity will be available as a result of the 2006 and 2007 capacity expansions.
MR. ISHERWOOD:  That's correct.
MR. KEYS:  Isn't it correct, Mr. Isherwood, that the F24-T capacity is not solely created through the 2007 facility expansion; that it's a result of the combined facility expansions in 2006 and 2007?
MR. ISHERWOOD:  It is a combined effect of the two open seasons.  It's predominantly the ‘07.  
I mentioned yesterday that the ‘06 open season is really 3 other facilities, but the one that really impacts the creation of F24-T is a loop we're building from Hamilton to Milton.  That part of our system is only two loops, compared to the rest of the system with three loops.  
So by building that one loop in ‘06, we're actually making the third loop, sort of, end-to-end from Dawn to Parkway.  That's a very important piece of the infrastructure as it relates to the F24-T service. 
But the facility that really adds the most impact is the ’07 facility, and that's a new compressor, a very large compressor, at Parkway.
MR. KEYS:  In terms of those ‘07 facilities, those are just one piece of the overall physical facilities that Union will utilize in order to provide F24-T service; right?
MR. ISHERWOOD:  That's correct.
MR. KEYS:  In fact, Union will utilize all of the existing transmission corridor facilities, depending on the destinations, in order to provide that service.

MR. ISHERWOOD:  Union will obviously use the whole Dawn-to-Parkway system, but it's really the incremental facilities being added in ‘06 and ‘07, that create our capability of adding the F24-T service.  I mentioned yesterday that the one feature that really limits it to the 500,000 is the short-notice aspect of it, being able to operationally deliver the gas once it's been scheduled on a one-hour basis.
MR. KEYS:  And, Mr. Isherwood, I recall from reviewing Union's ‘07 expansion facilities applications that the costs of those facilities, like the costs of the 2006 expansion, are rolled in, such that all M12 service customers pay those costs equally; is that fair?
MR. ISHERWOOD:  That's correct.
MR. KEYS:  I understand that Union would, under its proposal, offer priority access to the F24-T service to all 2007 open-season shippers, but it's not intending to restrict that priority access simply to gas-fired generators; is that right?
MR. ISHERWOOD:  All of our power services have been developed, all four exfranchise services are really intended to be available to the market in general.  So whether it's a power customer contracting directly or a marketer that wants to serve the market, or an LDC or pipeline that wants to serve the market, it’s really intended to have open access to all customers.
The reason we limited it initially to the 2007 shipper group is really twofold.  One was that's really the first time the power customers show up in our open seasons, and secondly, it really is a result of -- primarily the result of the ‘07 expansion that's creating most of the capability here.
MR. KEYS:  Mr. Isherwood, I'd like to discuss with you for a moment the parties that constitute the 2006 and 2007 open season shipper group as a whole.
And Union had provided a list in its 2007 rate case of all existing M12 customers and they're capacities or service contracts, a list of all the 2006 expansion shippers that were awarded capacity, and a list of all the parties that were awarded capacity in the ‘07 expansion as well.
I had provided earlier this morning a copy of that to your counsel, and hopefully you've got a copy available to you.
And, Mr. Chairman, with your permission, I'd like to distribute copies to the Board Staff and counsel.
MR. KAISER:  Thank you.
MR. KEYS:  Board Members.  Excuse me.
MR. KAISER:  If you could just –

MR. KEYS:  Yes, please.
MS. SEBALJ:  Because it relates to the settlement, it will be S2.2.
EXHIBIT S2.2:  Lists of ALL 2006 EXPANSION shippers AWARDED CAPACITY, provided by TransCanada

MR. KEYS:  Mr. Isherwood, let's start from the back, actually, on page 3, which is the 2007 open season shippers.
Now, I understand from this table that there's a total of 11 parties that were awarded capacity in the 2007 open season, ship open season; is that correct?
MR. ISHERWOOD:  That's correct.
MR. KEYS:  And I understand that only two of these shippers, being Sithe and the Greater Toronto Airports Authority, are power generators; is that right?
MR. ISHERWOOD:  That's correct.
MR. KEYS:  And that the awarded capacity for these two shippers are collectively 125,000 gigaJoules per day, and 7500 gigaJoules per day out of the total 509,000 gigaJoules.
MR. ISHERWOOD:  That's correct.
MR. KEYS:  And when you look at the list of other 2007 open season shippers, is it fair to say they collectively consist of several U.S. Northeast LDCs as well as Enbridge and Gaz Metro?

MR. ISHERWOOD:  That's correct.
MR. KEYS:  And notably TransCanada's not a 2007 open season shipper; right?
MR. ISHERWOOD:  That's correct.
MR. KEYS:  If we work our way back up through the list to the 2006 open season shippers, please, Mr. Isherwood.  And here we find that there is a total of 23 parties that were awarded capacity in the 2006 open season; right?
MR. ISHERWOOD:  That's correct.
MR. KEYS:  And in 2006 open season, TransCanada was awarded capacity?  It's at line number 20.
MR. ISHERWOOD:  That's correct.
MR. KEYS:  And it was awarded approximately 250,000 gigaJoules a day; correct?
MR. ISHERWOOD:  That's correct.
MR. KEYS:  And I had read, Mr. Isherwood, in Union's evidence - and I think you reiterated it yesterday in your comments - that the 2007 open season was the first time, or rather the first expansion, where Union saw a power  customer?
MR. ISHERWOOD:  That's correct.
MR. KEYS:  Is that right?  Yet I noticed on this list of 2006 expansion shippers, TransAlta co-generation on line number 2.
MR. ISHERWOOD:  Correct.
MR. KEYS:  Does Union not consider TransAlta to be a power customer?
MR. ISHERWOOD:  We do.  TransAlta, to my knowledge, took that capacity to really alleviate their Parkway obligation.  So it wasn't to serve new co-generation plants in Toronto, it was really to move their obligated point from Parkway to Dawn, for their Sarnia plant.
MR. KEYS:  So you distinguish that power customer in the ‘06 open season on the basis of the reasons why it was contracting, not the fact that it had contracted.
MR. ISHERWOOD:  I think for that reason as well.  We have reviewed this proposal with TransAlta, and they found no objection with it.
MR. KEYS:  And if we work our way to the top of the pile now on page 1, Mr. Isherwood.  Again, this is a list, I understood, of existing M12 service holders.  And it appears to me from this list that there are parties that hold existing M12 capacity that didn't participate in either of the 2006 or 2007 open seasons; correct?
MR. ISHERWOOD:  Correct.
MR. KEYS:  And yet those particular shippers will still pay a toll for their M12 service that reflects the overall rolled-in costs of the 2006 and 2007 open seasons; right?
MR. ISHERWOOD:  That's correct.
MR. KEYS:  Under Union's priority access proposal, would the 2007 open-season shippers that subscribe for  F24-T service be limited in the amount of capacity they can contract for to the amount of the M12 capacity they were actually awarded in the ‘07 open season?
MR. ISHERWOOD:  Yes, they would.  And on that point, my expectation is, I may have mentioned this yesterday, but the amount of capacity being offered to the ‘07 group will be the 500,000 gJs per day, by my expectation is it will be a small percentage of that that would actually be contracted.   You had earlier mentioned Sithe and GTAA, which, combined, add up to 132,500 gJs per day.  And on top of that, Enbridge may have some interest as well in the ‘07 open season for 57,100.  So all combined, all three customers may take as much as 189,600 gJs per day, which would leave in excess of 300,000 gJs available.  And that's assuming that those three parties took their full entitlement.
MR. KEYS:  I understood, Mr. Isherwood, that F24-T service can also be assigned; is that correct?   
MR. ISHERWOOD:  Yes, with the M12 contract.
MR. KEYS:  Mr. Isherwood, I'd understood from a discussion you and I had had during the Technical Conference that Union had not advised potential 2007 open season participants that they would have any priority access rights to F24-T service should they participate in the open season.  Is that right?
MR. ISHERWOOD:  Actually, the two processes, the ‘07 expansion and the development of power service, were quite independent, so the ‘07 open season, the first we held was February of ‘05.  We held the second one in the fall of ’05, and that really established the size of the market for the ‘07 expansion.  And we then filed in December our application to expand with the Board.
In terms of the power service development, although we began the development back in August of last year, it wasn't really until, I'm going to say February or March where it really came together, and actually got filed on March 20th, as a complete package.  So the two processes were quite independent.
MR. KEYS:  Is it a fair statement, then, to say that the participants in the ‘07 open season had no idea they might be awarded priority access rights in the future?
MR. ISHERWOOD:  I would say F24-T was not formally created until the winter of ‘06.  And all the ‘07 open seasons were in ‘05.  So there would be no mention of that in the open season.
MR. KEYS:  So the answer to my question would be yes, then?
MR. ISHERWOOD:  Yes.
MR. KEYS:  Is the priority access that Union's proposing through the settlement for the 2007 expansion Shippers a one-off event?  And by that I mean, to the extent that Union should expand in the future, and I think yesterday you mentioned the potential for a 2008 open season to be conducted for M12 service, would Union provide priority access to additional F24-T capacity only to shippers that participate in future open seasons?
MR. ISHERWOOD:  Our intent at this point in time, when we do the ‘08 open season, would be, if we do have any incremental F24-T created as a result of the ‘08 open season, to include that at the same time in the open package.
MR. KEYS:  So Union would include it as part of the 2008 open season and notify potential participants that priority access to F24-T would be a component of an award of capacity.
MR. ISHERWOOD:  Exactly.  If an award of capacity if they so choose to take it up.  It may be in the future that the created capacity won't equal the same capacity -– sorry, let me start again.
     It may not be that, in the future, the amount of capacity we physically create in a physical expansion may not equal how much F24-T we could offer at the same time.  It may be a subset of that total amount.  So that would involve at that point a prorating if you had been oversubscribed.  
     MR. KEYS:  Thank you, Mr. Isherwood.  That concludes my questions.  

Thank you, Mr. Chairman.
     MR. KAISER:  Mr. MacIntosh.  Did you have any questions?
     MR. MACINTOSH:  No, sir.
     MR. KAISER:  Mr. Leslie, I understand you wanted to do argument after the break?
     MR. LESLIE:  Yes, sir.  Thank you.

QUESTIONS FROM THE BOARD:
     MS. CHAPLIN:  I have a question for Mr. Isherwood.  I’m just trying to kind of reconcile something in my mind, and I'm hoping you can help me.  

When you go about your open season to determine your expansion, do you also take into account -- do you not also take into account what your current customers' demands are going to be?
     MR. ISHERWOOD:  Yes, we do.
     MS. CHAPLIN:  And that sometimes you have capacity turned back.  And, in fact, I think you had that in the case of 06 and 07.
     MR. ISHERWOOD:  Actually, once we do the open season and establish interest in the market, before we actually conclude our facility design, we will offer all M12 shippers an ability to turn back capacity as a part of the process.
     MS. CHAPLIN:  Right.  Because my understanding was, in a sense, when you determine what incremental facilities to add, that's really a function not only of the new capacity requests but also all of the existing capacity.  So, in other words, when you determine what to build, you're looking at what the total demand on the system is; is that correct?
     MR. ISHERWOOD:  That's correct.
     MS. CHAPLIN:  So I guess I'm having trouble reconciling that with your linkage between the incremental capacity with the incremental customers, shall I call them.  Can you help me with that?
     MR. ISHERWOOD:  We really did it for two reasons, I guess.  One was, the 07 expansion adds -- the 07 expansion adds the -- adds the Parkway compressor in a loop of pipe.  It's really the Bright compressor in the 07 expansion that really gives us most of the capability of providing F24-T.
     MS. CHAPLIN:  Alarming, so I understand.
     MR. ISHERWOOD:  So is the linkage is really around the fact that the service is coming into place in 07, and our capability of providing that is really as a result of the expansion.  Had we not done the expansion for those customers, we would not be able to provide nearly as much capacity as we’re able to offer.
     MS. CHAPLIN:  Can you give me an example of other circumstances in which you're linked particular facilities with particular customers in that way?  I mean, in other words, once you've put the compression in at Parkway and built the loop, isn't it there for everybody?
     MR. ISHERWOOD:  That's correct.
     MS. CHAPLIN:  So can you help me, are there other examples where you make that sort of priority distinction, where you actually kind of link specific facilities with specific customers?
     MR. ISHERWOOD:  I'm trying to think if I have any examples here.  Certainly as we interconnect with Enbridge and with TCPL, we have situations where we have, for example, Enbridge, we have two or three interconnecting points, not just Parkway.  So there are certain circumstances where M12 may go to a point other than Parkway.  With TCPL to Kirkwall, there's an interconnect there.  So that may not be a strong example, but it's sort of down the same path.
     MS. CHAPLIN:  Okay.  And just finally, would there be operational or -- what sort of difficulties would arise if you were to allocate this F24-T capacity or potentially make it available to everybody?  What kind of complications or difficulties would that present?
     MR. ISHERWOOD:  No complications at all.
     MS. CHAPLIN:  And would you have a way that you would propose to allocate it?
     MR. ISHERWOOD:  Yeah, we would do an open season, and advise all the -- I think the example you're asking about is going to the broader market rather than just the expansion shippers 

MS. CHAPLIN:  Yes.
     MR. ISHERWOOD:  So we'd go to the existing M12 shippers and advise them of the capability and the pricing, and ask them to respond back to us if they’re interested in the capacity.  And to the extent that the total amount was less than 500, we would allocate it accordingly; if it was more than 500, we'd have to allocate it based on the longest term first, and if there was still a tie, prorate it.
     MS. CHAPLIN:  Thank you.  Those are my questions.
     MR. KAISER:  Thank you.  

We’ll proceed, Mr. Leslie, with argument after the break on this.
     MR. LESLIE:  Thank you.
     MR. KAISER:  Is that satisfactory, Mr. Keys?
     MR. KEYS:  Yes.  Thanks very much, Mr. Chair.
     MR. KAISER:  All right.  We'll hear next from Mr. Thompson and Mr. Warren.
     MS. SEBALJ:  Mr. Chair, apparently we're at the mercy of the window washers until they're completed.  We have no way of communicating with them.
     MR. KAISER:  All right.
     SUBMISSIONS BY MR. WARREN:
     MR. WARREN:  Mr. Chairman, the question, the narrow question that has to be resolved is whether the Board should decide in this case or in the fiscal 2007 Enbridge rates case the issue of how certain costs and revenue deficiencies resulting from the proposed changes to Rate 125 and 300 should be allocated.
     Our position, that is, the position of my client and those for whom I have been elected to speak this morning, is that it should be resolved in this case.
     In my submission, the ordinary practice of the Board is that, where changes to rates -- where there are changes to rates or new rates are proposed, the cost consequences and rate impacts are to be considered at the point in which they're proposed.
     In our submission, they must necessarily be considered, first to ensure that the costs are reasonable in relation to the benefits.  Secondly, the impacts cannot be considered in isolation from those who bear the impacts.

There are two issues which, in our respectful submission, should not be confused.  One is the issue of cost allocation and the other is the issue of mitigation measures.
     Now, the Board's directions in this case, in our respectful submission, follow what I’d describe as the ordinary course.  I don't think you need to turn them up, but I'll refer the Board to appendix A to Procedural Order No. 1, which directed Enbridge to file evidence which addressed, among other things, the rate implications on other customer groups for each of the proposed new services.
     And in like fashion, appendix B to Procedural Order No. 2 directed Enbridge to file evidence with respect to proposed changes in the Rate 300 series, on, among other things, the rate implications on other customer groups.
     So it was from the outset of this process contemplated that that was an issue which the Board -- to which the Board had to turn its mind.
     The settlement proposal, as the Enbridge witnesses indicated yesterday, identify four categories of costs and revenue deficiencies which flow from the proposed 125 and 300 changes.
     As I say, in the ordinary course, once those costs and revenue deficiencies have been identified, the Board would allocate them according to accepted cost allocation principles, namely, cost causality and benefit.
     In this case, the rate proposals have costs and revenue deficiencies that must be allocated.  There is evidence on cost causality and benefit, and I pause to say that it is unlikely, to the point of virtual certainty, that there will be further and better evidence on either cost causality and benefit if we wait until the fiscal 2007 rate case is heard.
     There is, in my submission, no reason to depart from the ordinary practice of allocating costs at the time when the decision is made, about whether to approve new rates or restructured rates.
     This, as I have pointed out, is different from a consideration of mitigation measures.  The quantum or the amount of the costs is relevant to two issues:  First, whether, on a cost benefit analysis, the proposed changes should be approved; secondly, what mitigation measures, if any, should be accepted.      

In my submission, the quantum or the amount of the costs in the revenue deficiencies is not relevant to the issue of cost allocation.
     The Board might well decide that it should wait until more information is available on the quantum of the costs before deciding whether mitigation measures are required, and, if so, what they ought to be.  The Board has no reason, in my submission, to wait until a later date to decide on cost allocation.
     Indeed, because it is contrary to the accepted and ordinary practice, in my submission, there is a heavy onus on those who would propose a deviation from the ordinary practice, in other words, those, in a person of Mr. Thompson, who would propose a delay.
     That costs might be allocated to any class other than the large consumers was never an issue, in my submission, in the long lead-up to where we sit today.  It was not, as far as I am I aware, an issue in the consultative process that was leading to the proposed rate changes, and was not, as far as I am aware, raised in Enbridge Gas Distribution's pre-filed evidence or in the Technical Conference.

Again, the Board does not need to turn this up, but I would refer them, in considering this issue, to the settlement agreement which has been filed, at page 13 of that settlement agreement, dealing with Rate 125, in subparagraph (m).
Referring to administrative and staffing costs, I quote the following: 
"The company intends to recover these costs from parties using the additional nomination windows." 
On the same page, 13 of 14, in the settlement agreement, in subparagraph (n), I quote: 
"The company proposes to recover the costs of this automated solution from all large-volume customers in the form of an increased customer charge." 
On page 14 of the settlement agreement, subparagraph (q), I quote:
"If these migration revenue deficiencies are allocated to each of the large-volume rate bundled rate classes under which the migrating customers were previously served, then the estimated distribution rate impacts on these classes are the following …" 
And it's set out.   
And finally, on page 32 of the settlement agreement, dealing, in this case, with the Rate 300 series, subparagraph(q):
"The company intends to recover these costs -- again, referring to administrative and staffing costs -- intends to recover these costs from the parties using the additional nomination windows." 
And finally on that page, subparagraph (s):
"When the recovery of costs from deferral accounts is addressed by the Board, the party will seek to have these costs recovered from large-volume customers."  
So the possibility, in my respectful submission, that costs and revenue deficiencies were to be recovered from residential and general service customers arose very late in the stay.  Frankly, in my respectful submission, as the product of my friend Mr. Thompson's fecund imagination in an attempt to avoid the cost consequences of the rate changes which he was otherwise supporting. 
In my respectful submission, the evidence is available for the Board to make the decision.  The matter is, to use language from another context "ripe for consideration," and there is no reason to delay.  Now, my friend Mr. Thompson will no doubt try to persuade you in honeyed terms that there is no prejudice in delaying this matter for consideration until the fiscal 2007 rate case.  And with that notion I respectfully disagree.
First, there would be a disconnect between the evidence which I say is ripe for consideration and a decision on that evidence.  EGD's evidence in this case is relevant to the resolution of the substantive allocation issue, if there were a delay the evidence would have to be reconstituted before a different panel in a different forum.
Secondly, and following on from that, a delay would disconnect evidence which is ripe for consideration in this case from the panel that should be considering it, namely, this panel.
A different panel in the fiscal 2007 rates case would be dealing with different issues, and that raises the possibility of misunderstandings or confusions as the record is read, and that carries with it the possibility of prejudice to my clients.
It is, in my respectful submission, in conclusion, clear from the procedural orders and from the process leading up to this proceeding that the Board intended to deal with all of the issues, including cost allocation in this case, and in our respectful submission should do so.
Those are my submissions.
MR. KAISER:  Thank you, Mr. Warren.   
Mr. Thompson.
Submissions by Mr. Thompson:
MR. THOMPSON:  Yes.  Thank you, Mr. Chairman.
In terms of how this issue arose, I think it's important to appreciate, first of all, that the company in its proposals, Rate 125 and Rate 300, had made certain assumptions about migration and certain assumptions about implementation costs.
And in terms of when the evidence of impacts, arose, you'll see that there were questions asked during the course of the Technical Conference, on the first day with Enbridge.  I'm referring to Undertaking 14, where Enbridge was asked to: 
"Provide a high-level analysis of the impact on Rate 100, 110, and 115 customers assuming the migration to 300 is forecast by Enbridge Gas Distribution, setting out any assumption used." 
And in that response, the company was forecasting an impact on Rate 100 of about 6.7 percent; an impact on Rate 110 of about 4.5 percent; an impact on Rate 115 of zero percent; and an impact on other rate classes at zero percent.
You were directed to Undertaking Response No. 28 -- excuse me, I think it was 30 – yesterday, where again there's no evidence of this in the initial filing.  And during the course of the Technical Conference, we asked for a detailed description supporting calculations of the manner in which the company has determined that approximately 1,100 customers will migrate to the unbundled rates.  
So their initial forecast was 1,100 would migrate.  And you have the details of that set out in that Undertaking Response No. 30 that the witnesses from Enbridge referred you to.  I don't think you need to turn it up, but it's only the initial few where the amount is greater than $25,000.  After you get down to the first 10, the amount of the distribution benefit drops around $25,000 and below.
The other issue that came up in the evidence with respect to costs was the implementation costs.  And Enbridge in its evidence was forecasting that to accommodate all this one bundling they were going to have to incur $4 million of implementation costs.
And so, during the course of the settlement negotiations, this question of migration, how do we deal with getting something in place in the context of the company's evidence that we can't put anything in place until we spend $4 million, and there’s no evidence of how many are going to migrate, if any at all.  And given that in number 30, the small amounts, the question was whether anybody would migrate.
So that led to what is now in the settlement agreement, i.e., the Rate 300 series will be approved, subject to the changes that are reflected in the agreement, to accommodate the first 20 customers, because that's all they can do manually.  And the advantages of that was that the $4 million of implementation costs would not be incurred until there was some experience as to how many were actually going to migrate. 
That proposition then prompted the questions:  Well, what now are the migration impacts of that proposal?
And so the evidence, the information with respect to those migration impacts, only came out very late in the day, in the settlement conference, and it's reflected in the settlement agreement on page, I think it is page 14.
And so there you see, under (q):    

"The forecast migration of one existing customer to Rate 125 results in a distribution revenue shortfall of about $1 million." 

And then the forecast migration of up to an additional 20 from 300 creates a revenue deficiency of $400,000 to $700,000.

And what you then see also is now the altered impacts of the proposition that's reflected in the settlement agreement.  Rate 115 is limiting it to the impact of the movement from Rate 1 -- Rate 125 has an impact of 12 percent.  And when you take the other 20, the impact on Rate 115, 48 percent, for a total of 60 percent rate impact on this one rate class, contrasted to the evidence that the company had initially filed in respect to undertakings showing the rate impact on that class was zero.  Zero percent.

And so that raised the issue of how should the implementation costs and the revenue deficiencies caused by migration be handled in the context of this settlement agreement?

The other fact that you need to be aware of is that the rates, the actual charges that are reflected in these unbundled Rates 300 series, as well as in Rate 125, are based on 2006 costs.  They're not to go into effect until January 1, 2007, so they will eventually be based on 2007 costs.  And so there will be a re-jiggering of the numbers that are before you, before anything becomes effective.

And so that is why these issues arose as part of the settlement process.

And to take you, then, to the settlement agreement and the description that was incorporated into the agreement pertaining to this threshold issue, you'll find that at pages 7 and 8.  And this was an attempt to provide some evidentiary base for this discussion that we're having here now.   


The first paragraph is one that I'd like to just focus on for a moment: 

“Enbridge Gas Distribution proposes to redesign Rates 125 and 300.  The company's proposals have been made at the request of the Board and certain parties." 

And I want to just emphasize that the "certain parties".  As far as my clients are concerned, those are the proponents of bundlings, are agents, brokers and marketers.  That's number 1.

Number 2, gas-fired generators have been pushing for this, and some other large-volume customers.  But not all the large-volume industrials push for bundled rates; they are quite happy with the bundled services.

So in turn, my friend says causation.  What caused these costs to be incurred?  It's a broad array of customer classes, in my respectful submission.  It's not as open and shut as he would suggest.

Next, we have the costs and the revenue deficiencies that these proposals trigger.  And just to highlight this 3.1, we have the migration revenue deficiency associated with Rate 125.  That's the million dollars, as I mentioned to you earlier, the costs of the manual implementation of Rates 125 and 300.  

That's not a large item, but it's mentioned in the -- the topic is mentioned in the agreement.

The costs of implementing an automated solution, that’s the $4 million.  And you'll find that referenced at page 29 of the document in (d).  

And the idea is, we'll get some experience with these 20, the company will then make a decision whether we need to expend the $4 million, and then it will be, after that decision the company will expend it.

And then the migration deficiency associated with Rate 300 on page 14.  I indicated to you that that's the $400,000 to $700,000.

So those are the costs and revenue deficiencies that the agreement gives rise to.  My clients' position -  Mr. Warren has already expressed his, which we tried to capture in 4 and 5 - my clients' position, and I'm supported by CME, is, first of all, that we believe a portion of these costs were incurred to make EGD's system more robust against bypass.  And we have evidence, and the IGUA/AMPCO filing, that costs incurred to make the entire system more robust against bypass should be shared in some appropriate manner by the system as a whole.

Secondly, there are - and you're probably aware of this, I'll just mention them - there was a decision in Union's case back in July 2002.  It's RP-2000-0078.  And it was in the matter of an application by Union Gas for unbundling services and rates for small-volume customers.  And the costs of that were in issue, who should pay for those, the costs of implementing that proposal.

And the Board at pages 31 and 32 found that half of the costs, roughly, should be allocated to all customer classes on a volumetric basis, the theory being unbundling supposedly enhances competition and benefits everybody.  The other half were allocated to the small-volume customers.  So there's precedent to support the notion that implementation costs should be shared.  Some of them should be shared by all customer classes.  

The other aspect, though, of concern to my client is the impacts on Rate 115.  Now we're faced with a 60 percent distribution rate impact on Rate 115, and there's ample precedent that that is unreasonable.  And those kinds of things have to be phased in over time.

And an example of that in a Board decision is the phase-out, if you will, of the delivery commitment credit.  That was in RP 2002-0130.  It's in chapter 4, paragraphs 271 -- sorry.  Got this wrong.  Chapter 3, which starts at paragraph 93.  

And in the concluding paragraph of the Board's decision, the Board, in effect, directed that it be phased out over five years, expressing concern that doing it in one stroke could unduly disrupt business planning and budgeting activities of some direct-purchase customers.

And you have to bear in mind, these impacts only surfaced on the last day of the settlement conference, or thereabouts.  And no customers are aware of these.  They haven't been notified of these kinds of impacts.  So that was one of the reasons that we were very concerned about when these would be addressed.

And so that is why we propose, but my friends in the small rate classes did not support it, that these matters be deferred to the 2007 rate case. 
And we say that is appropriate for a number of reasons.  One, it's not going prejudice my friend's position on who is responsible.  If there is no responsibility as a matter of principle or fact on the smaller rate classes now, then he will sustain that in the 2007 rate case.
In terms of the amount of the costs, we'll have a  much, I believe, better indication of what type of migration we can expect.  Similarly, we'll be dealing with the 2007 costs which are the real thing, not the 2006.  And we'll have more current forecasts.
So the proposition that we suggest is most appropriate is to defer this to the 2007 rate case on an entirely without prejudice basis to all parties.  And the deferral accounts that the settlement agreement establishes, i.e., the 2006 implementation costs deferral account, and then the true-up accounts that have been established for the purposes of 2007 and beyond, these will all provide the company with the protection that it needs and deserves.
So I submit that the most appropriate matter of dealing with this issue of whether the residential and small customer classes have any exposure to either the implementation costs or the mitigation of the migration deficiencies is best dealt with in the 2007 rate case.
If it's to be dealt with in this case, then there will be some cross-examination on the topic when the Enbridge panel on rates appears.
The agreement indicates that Mr. Warren will have some questions on costs and benefits related to 125, 300, and 315.  We will have questions on costs, benefits, causes, as well as mitigation of this rate impact, if we have to address it here, but I seriously submit that we don't need to do it here; we can do it later without prejudice to anybody.
Those are my submissions.
MR. KAISER:  Thank you, Mr. Thompson.  
Mr. Thompson, this impact of 60 percent on the Rate 115 class that you said initially in the evidence was zero percent, are those your clients?   I'm going to this issue of notice that you -- they're not your clients.
MR. THOMPSON:  Well, I know of one IGUA member in Rate 115 that will likely be impacted, there may be two.  But the company would have to tell you who's all in there.  But, no, they're not all my clients.
MR. KAISER:  So there are people out there who would be impacted by this, by the 60 percent that conceivably would not know about it?
MR. THOMPSON:  That's right; that have no idea.  Because this has not been -- there have been no customer meetings of Enbridge telling these people that this is possibly in the pipeline, so to speak, as a result of this case.
MR. KAISER:  Your argument that if we defer it there will be better evidence, this, I take it, relates to the fact that we'll know more about the degree of migration?
MR. THOMPSON:  I think so, because the agreement will -- I'll just draw your attention to it.  In the Rate 300 series there's a description of the process that's to be followed.  And you'll see, I think it's at page 30, (f):
"By September 22, the company, in consultation with customer representatives, will prepare written materials to support a presentation to customers dealing with the nature and operational impact of unbundled services and describing how a customer would take advantage of these services," along with the positive and the negative.  
So you'll have the communication to individual customers at that point in time.  The aim is to provide the people with background to help them understand their options, so they could make an informed decision as to whether to migrate or not.
That's in September.  So I suspect that there will be some information available to the Board as to Enbridge's  2007 rate case, about the results of this process and that, I think, would be more -- a better record of possible migration.
Linked to that, of course, is a forecast as to whether they're going to have to spend the $4 million or not spend the $4 million, and with that information they should be able to have a better forecast of rate impacts.
So I believe there will be better information, yes.
MR. KAISER:  Thank you.
[The Board confers] 
SUBMISSIONS BY MR. JACKSON:
MR. JACKSON:  Mr. Chair, LIEN supports the submissions of Mr. Warren, and I guess would like to emphasize the fact that this Panel, the Board will have the best information to decide who caused these costs, and hence where they should be recovered if the costs can be borne by those customers.
If for some reason those customers cannot bear the costs, then essentially we have a situation of essentially stranded costs, so to speak.  And then they may have to fall on others.  But to the extent that those who have caused the costs can bear them, I think you will be in the best position to understand that.
And my recollection is that in the one decision that Mr. Thompson has quoted to you, that there's also an example where the Board took a decision looking forward, and notwithstanding that the costs had not yet been fully incurred, had said that they should be recovered from a certain class of paper ratepayers.  So the Board did not need the further information about an incurrence of the costs before it made the decision.  I think that was in the last part of the section Mr. Thompson was referring to.
So those would be our additional submissions, although I might just add, if I could, that there's no reason why, again, these costs wouldn't be phased.  My understanding is they're to go into a deferral account first.  So, when the Board is dealing with that deferral account at that later time, they could be phased in so as not to be a huge impact on the customers that have caused them and to bring about a gradual impact on those customers.
So those would be LIEN's submissions.
MR. KAISER:  Thank you, Mr. Jackson.
MR. RUPERT:  Mr. Thompson, I just want to understand better what you think we’ll have in a few months time that we don't have today.
The process that's on pages 29, 30, and so on of the settlement process suggests to me that by this fall, we may know whether there's 20 customers or more than 20 customers, but if there's more than that at one time, only 20 will get the service initially.
I don't know whether there will be a decision on the system, and I don't know what your assumption is about that.  Do you think by the fall we'll know whether Enbridge is going to spend $4 million or not?
MR. THOMPSON:  I don't know the answer to that, no, but there will be better information on it, I would suspect.
MR. RUPERT:  So we'll know there are 20 customers.  We don't know -- do you know when more than 20 customers could take this service?  Do you have any idea today?  Will we know that in the fall?
MR. THOMPSON:  Well, I think the idea is, they have to opt after October the 1st.  It's in the documents.
MR. RUPERT:  My understanding, if I'm reading it right, is that Enbridge will restrict it initially to 20, and then the further migration will depend upon their ability to handle that through the automated system.  Is that correct, or is that different from your understanding?
MR. THOMPSON:  Well, we don't know if 20 are going to take it.  It could be less than 20.
But the idea is that the customers will indicate on or after October 15, 2006, whether they would like to take the service.  I imagine there will be something coming out of that meeting that will give Enbridge an indication of to better forecast the possible migration.

But what you'll have, Mr. Rupert, is forecasts of 2007 costs.  And you'll have forecasts of 2007 activity and forecasts of the impact of these forecast costs on 2007 rates.  And those are the rates that are going to apply.

So these impacts will at least be in a record where we have all of the other rate schedules, appropriate information for rate setting.

MR. RUPERT:  That will get to the possible quantum of these costs, but I'm not sure I understand whether it will help you with the question of cost causality and who should bear the costs.  Are you saying that the quantum of the costs will influence your review as to who will bear them?

MR. THOMPSON:  No.  Do you want hear all the cross-examination on cost causality in this case, or is it better to tie it into a case where the costs that will be forecast to be recovered from those responsible are before the Board?  That's really all I'm saying.  I'm happy to do it here.

MR. RUPERT:  I just want to understand how much more we'll know in a few months' time rather than in a few weeks’ time.

MR. THOMPSON:  You'll know the impact of your ruling on all rate classes, I believe, because you'll have the information of the costs associated with this activity in the test year in which it's going to apply.

MR. KAISER:  Thank you.  

Any other submissions?  Mr. Dingwall.

SUBMISSIONS BY MR. DINGWALL:
MR. DINGWALL:  I have, just in response to Mr. Rupert's question, one additional point.  One thing that we would know in the fall would be not just how many of the 20, but also which 20 customers.  And as I understand it, depending on the volumes associated with the particular customers, there could be a significant swing in what those costs might be associated with that.

MR. KAISER:  Mr. Cass, does Enbridge have any position on this?

MR. CASS:  No, Mr. Chair.

MR. KAISER:  Do you care when this is heard?

MR. CASS:  No, Mr. Chair.  The threshold issue, as Enbridge understands, is simply the timing of when this is heard, specifically this case or if 2007 rates case.  Enbridge has no position on that issue.

MR. KAISER:  Well, do you think you'll have better information in the fall?  You're the guy putting on the case.

MR. CASS:  If I might just have a moment, Mr. Chair.  Thank you.   

Mr. Chair, I'm hesitating to say anything that would create the impression that Enbridge Gas Distribution is taking a position, because I think the company understands the arguments being made on both sides of this timing issue.

However, in relation to the question you've asked about whether there would be better information, I think we would tend to agree with the direction in which Mr. Rupert's questions were going, which would be, yes, there will be more information.  It would not tend to shed -- we don't think that there would be information that would tend to shed a lot of light on the causality issue.  It would be more, perhaps a little more information in and around quantum.

MR. KAISER:  Which might go more to mitigation, I suppose, than –

MR. CASS:  That's a possibility, Mr. Chair.  Yes.

MR. KAISER:  Thank you.  

We'll reserve on this, gentlemen, and get you a decision as quickly as we can.
     UNION GAS - PANEL 2: Continued

Mark Isherwood; Previously sworn.

Steven Poredos; Previously sworn.

Steven Baker; Previously sworn.

Bruce Henning; Previously sworn.

Richard Schwindt; Previously sworn.

Mike Sloan; Previously sworn.

MR. KAISER:  We're proceeding with the cross-examination, are we?  Ms. Campbell.

MS. SEBALJ:  Yes.

I wonder, Mr. Chair, if it would be appropriate -- I know it's a bit awkward.  I think we should do the exchange.  Just while you're coming up to the front.  It's a bit awkward for the cross-examiner to see the witnesses who are largely having questions directed to them.  So I wonder –

MR. KAISER:  I was going to suggest, I wonder if she can sit where you are sitting so she can see these witnesses, and then we can play musical chairs here.   

CROSS-EXAMINATION BY MS. CAMPBELL: RESUMED
MS. CAMPBELL:  Good morning.  What I was walking around handing out, and what I've now provided to the Board members, is something that has already been provided to Mr. Leslie before the convening of the hearing this morning.

What it consists of is a table that shows pipeline and backhaul availability price and issues, and this is with respect to statements that are actually contained in the reply filed by EEA and Professor Schwindt.

It has to do with statements, they had said, concerning backhaul availability.  As Mr. Leslie pointed out to me this morning when we were discussing -- this is not evidence right now.  This will be put in through the experts' evidence in direct, when Ms. McConihe gives her evidence.  However, what it does contain are the results of inquiries that were made at the request of Ms. McConihe by the experts who did the research concerning the availability of capacity in the primary market for transportation and storage, and that's the Ben Schlesinger Associates.  They provided the information.  It's my understanding that Board Staff actually compiled the table.  So they took the information and they have formatted it.  


I point out that we're not relying on the upper right-hand corner which has formatting in it.  What we intend to do, in fact, is supply a clean copy without that.  But, due to technical issues, which always arise when you're trying to do something quickly, that wasn't removed.

What I would like to do is, in advance, of course, provide this to Mr. Leslie, and particularly Mr. Henning, Mr. Sloan, and Professor Schwindt, so they have time to consider it and to make whatever comments they might wish to make, because the information in it clearly goes directly to their statements concerning the availability of backhaul.

And before we go further, probably Board Staff would like to know what I would like to do with this; in other words, whether we'd like to make it an exhibit number.

MR. KAISER:  Well, before we mark it, are you going to be putting it to these witnesses?

MS. CAMPBELL:  What I intended to do simply was to put it to these witnesses.  All they can do is say the words say what they say.  They can't go further than that.  I will hopefully prove the truth of the contents through Ms. McConihe.

MR. LESLIE:  Well, I'm not sure it's as simple as that, sir.  My understanding is, this information has been prepared by Board Staff based on information that they received from Mr. Schlesinger, who will not be appearing, and it has been given to the witnesses.  And I have no objection to my friend referring to it, but I want to be clear what it is.

And I also understand that my friend, through Board Staff, let Mr. Henning and Mr. Sloan know what the sources of this information were so that they can check themselves for accuracy and completeness.  And we may have to come back to it, depending on the questions my friend has for them on it.

MR. KAISER:  Well, I just want to make sure that if we're going to give it an exhibit number, we're at least going to do something with it, as opposed to just throw it in the record.

MR. LESLIE:  I don't mind it being marked for identification, but that's all it is.

MS. CAMPBELL:  I was going to propose that we mark it for identification, because it hasn't been proven through anyone.  And there are questions that would have to be asked of Ms. McConihe in order to do so.  And obviously, that's not going to happen right now.

So my purpose in doing this was to give notice to Mr. Henning and Mr. Sloan about it; that the Board Staff intends on filing.  We hope it will become evidence.  We believe it to be admissible and relevant, but that's for a later time.  So that they might know that there is evidence that appears on the face of it to be at variance with the evidence that was given yesterday and the evidence that was given in the reply.

MR. KAISER:  That's fine.  But when are you going to be putting it to these gentlemen?  Today?

MS. CAMPBELL:  I thought once we gave it an exhibit -- I'm sorry, an identification number, that I would ask them a few questions, and then we would move on.

MR. KAISER:  Is that satisfactory, Mr. Leslie?

MR. LESLIE:  Yes, because I believe the witnesses can provide you with some commentary on it, just having seen it this morning.

MS. CAMPBELL:  Certainly.

MR. KAISER:  We'll proceed on that basis.

MS. CAMPBELL:  All right.  And shall we give it an identification number?

MS. SEBALJ:  Sure.  So this is not an exhibit.  It's simply an identification number?

MS. CAMPBELL:  Yes.

MS. SEBALJ:  So we'll call it J2.1.  No, we won't call it J2.1.

MR. KAISER:  Why don't you call it I.2.1.

MS. SEBALJ:  Yeah, let's just call it I.2.1.  Thank you.

MR. KAISER:  Thank you.

DOCUMENT I.2.1: SUMMARY TABLE ON PIPELINE AND BACKHAUL AVAILABILITY PRICE AND ISSUES, PREPARED BY BOARD STAFF

MS. CAMPBELL:  Okay.  Since we've started off with this, I'll just ask the handful of questions right now and get your responses to it.

First of all, if you look at the top of the document, you'll see there's a definition of "backhaul arrangement" and I'd ask that you read it and let me know if you agree with the definition.

MR. HENNING:  I think there are a couple of things.  One is that, within this particular definition, if you're talking about, in essence, the tariff service on the particular pipelines, you can be talking about who has the capabilities of winding up doing this within the tariff service, the pipeline can flow it.  There are going to be other shippers that can, in essence, create an equivalent backhaul service within the secondary market.

The second element is that in terms of the limitations and the aggregate on the forward-haul, that can be true in some pipeline systems but in other pipeline systems you can actually physically reverse the flow.  So, in fact, the amount of backhaul that's available on any given day can in some of those instances actually exceed the forward-haul contract value associated with it.

I believe those kinds of conditions sometimes exist on, in fact, Union Gas's own system from Dawn to Parkway.  But other than that, within those limitations, this is a general description of what a backhaul is, yes.

MS. CAMPBELL:  Okay.  Thank you.  

And the other issue that I -- oh, sorry.  I'm pulling a Mr. Leslie.  I mean that in the nicest possible way, of course.

The other issue that I wish to discuss with you, yesterday you gave evidence - and by "you" I apologize, I mean Mr. Henning and Mr. Sloan specifically – gave evidence, and it's contained in your reply, that there is ample amount of backhaul available.

And the information contained in this document, which is a précis of information provided from Ben Schlesinger & Associates, indicates that under Vector, the firm primary backhaul capacity is not available in winter from Dawn to Detroit.

Do you have any comments concerning that, Mr. Henning or Mr. Sloan?  Or Professor Schwindt, if you would like to jump in?

MR. HENNING:  To be honest, I'm a little confused by this particular statement.  And perhaps the reason is because the Vector pipeline is regulated not only by FERC in terms of receipt and delivery points, but also by the National Energy Board of Canada.  It is my understanding that, in fact, Dawn is both a receipt and delivery point on Vector.  So it's able to conduct those backhauls all the way from there.

Perhaps Mr. Isherwood could confirm that, as someone who's involved in commercial transactions around that area.  And so that, in fact, it would be my description to say that backhaul is directly available all along the Vector Pipeline system.

But even given if you have this limitation there, what you're talking about is the backhaul that's available from the storage fields in those connections within Michigan.  So you have, even within the FERC jurisdictional part alone, you have a storage field in Dawn; you have a storage field in Michigan; you can exert, exercise, the commercial transactions of an exchange with that.

The key is that from the perspective of participants in the gas industry, they look at the corridor all the way back from Chicago to Dawn as being one in which transactions can be made that wind up moving the gas both forward and back from the perspective of completing the commercial transaction.

MS. CAMPBELL:  Thank you.  

Mr. Sloan?  No?  All right.  Or Mr. Isherwood, I apologize?

MR. ISHERWOOD:  I can confirm that Vector definitely is regulated by two different agencies, FERC and the NEB, so in looking at the Vector Pipeline, you need to look at both tariffs.

And the Canadian tariff does have Dawn and St. Clair as being a receipt and delivery point, St. Clair being the middle of the St. Clair River.  So that is really where the jurisdiction changes from NEB to FERC.

Another option I would mention, I guess, is backhaul and segmented pipeline.  There are some similarities there as well.  It's very common at U.S. pipelines to be able to segment the pipeline, use different segments differently.  So to the extent that a customer at Chicago to Dawn want to drop their gas off in Michigan in winter to serve the winter market, they would have the capability of backhauling or back-flowing from Dawn to Michigan as well, as long as the two paths don't overlap.  So backhaul and segmented capacities, in reverse, often have the same application as well.

MS. CAMPBELL:  Thank you.  And in the headings in this table, issues relating to Vector, it says:  

“Only available between Detroit and Chicago; however amount and routing is not know, i.e., not posted.  Depends on condition.”  

And it notes there's some availability on November 1st, 2007, but a small amount.  Any comments concerning that?

MR. HENNING:  Yes.  In terms of the pipeline system, how the nominations of receipt and delivery points are then scheduled in terms of the U.S. pipelines, in some instances you may have a particular path that is identified.  In other instances it is based on the operationally available capacity of the pipeline system so you won't necessarily have a path identified.

The key point is that in these instances any of those points that are identified as both a receipt and a delivery point can be paired up, both in terms of segmented capacity, as Mr. Isherwood was talking about, or in terms of requesting that service according to the tariff.

MS. CAMPBELL:  Thank you.

Moving on to TCPL.  Under backhaul availability, it says:

"Backhaul is only available on an interruptible basis.  Availability must be checked daily since it cannot be confirmed forward in time on a seasonal basis." 


Any comments on that, Mr. Henning?

MR. HENNING:  Not specifically on that one.  I would have to check in terms of that particular description and see if I agree completely.

MS. CAMPBELL:  Okay.  And under issues there are a couple of comments there.  “Niagara and Chippewa backhaul is interruptible.”  I think Chippewa is misspelled also.  We can correct that too.

“Niagara and Chippewa backhaul is interruptible.   Wadding on to Dawn is considered to be forward-haul, not backhaul, and is fully subscribed.  Backhaul of gas from storage fields of New York and Pennsylvania via Niagara and/or Chippewa have limitations such as they require front-haul on their respective pipeline systems, which is fully described and NGF …“ that's capital N, capital G, capital F, “New York/Pennsylvania storage on Tennessee Gas Pipeline is fully subscribed and backhaul transportation is available only on a limited …” I think "basis" is missing.

Any comments, Mr. Henning?

MR. HENNING:  Yes.  I think there are a couple of comments.  

One is that, as I noted before, while it may be true in a number of these instances that the confirmation and scheduling by TCPL of the availability of backhaul is done based on the individual conditions on their pipeline system, we're talking about an instance where gas is moving from west to east, and it's whether or not TCPL can wind up scheduling a nomination and from a point that is back in the opposite direction of flow.

And it's not my understanding that TCPL is arbitrarily restricting that beyond the capabilities of their system.  I think they provide that on a non-discriminatory basis.  It's my understanding that they are required to.

So the availability to conduct that transaction directly with the pipeline, the words here lead one to the impression that it's more difficult to do.

The second thing is that the marketers who have the capacity on all these sorts of things can do it on their own, as long as they can schedule the receipt and the delivery points.  And that goes to the issue of the secondary market.

These are all issues that the natural gas industry in terms of restrictions of a tariff have worked with and determined ways to come up with commercial transactions that allow gas to move within this marketplace.

So while, in essence, some of these may be correct and some of them subject to check - I'm not necessarily disagreeing - all are things that commercial transactions work around, and work with.

MS. CAMPBELL:  And then finally, under ANR, backhaul availability: 

"No backhaul to Dawn.  Only backhaul service from Michigan storage fields to Chicago area." 

And there's nothing in the issues column.  Any comment, Mr. Henning?

MR. HENNING:  Well, that one's not particularly surprising, because ANR is not physically connected to Dawn.  However, the availability to move and nominate gas on the ANR system is an important element of how the integrated market that runs all the way from Chicago through Ontario and into the northeast United States operates.

MS. CAMPBELL:  Thank you.  Those are my questions concerning I.2.1.

The next thing that I'd like to do is I'd actually like to ask an undertaking arising out of Undertaking 37, which we discussed for some period of time yesterday.  And to clarify, for those who don't remember what UT 37 was, that was the listing of the near term expiration of the pipeline and storage contracts.  We spent some time on that, aggregate numbers concerning storage and pipeline capacity contracts that are near their expiration date.  

And as I indicated, I have an undertaking.  I'd like some clarification for some of the information that's there.  Actually, a bit more specificity, if I can obtain it.  What I propose to do is, I'm going do list the three tasks that I'd like fulfilled in the undertaking, and then perhaps have your comments whether you believe them to be doable or not.

The first thing that I want to do is with regard to the ANR pipeline.  And what I was looking for, and what I will be looking for in each of the three questions that I have for you, is information that is more specific and is carved out of the whole of the greater information that you've given me.

The first thing that I would like, with regard to the ANR pipeline, I'd like to know about the expired or soon to be expired contracts within the same time frame that's in here, obviously, for transmission between ANR to St. Clair, ANR storage to the St. Clair zone.

The second thing with regard to Vector, I'd like to carve out again the expired contracts for the same time period as indicated in UT 37 from Washington 10 to St. Clair.

And the third one, with regard to Great Lakes, same thing, from Farwell, Michigan, to St. Clair.

And I can, of course, repeat those later off-line, if necessary, to make sure that we've got it all down.

MR. HENNING:  If I might have a moment just to talk with Mr. Sloan, so we can talk about it.

MS. CAMPBELL:  Certainly.  Would you like me to repeat them?

MR. SLOAN:  Yes, please.

MS. CAMPBELL:  Okay.  Mr. Sloan.  

ANR pipeline expired contracts from 2007 and 2008 for transmission from ANR storage to St. Clair zone; on Vector, the same thing, we're asking always for the expired contracts; Washington 10 to St. Clair and Great Lakes; Farwell, Michigan, to St. Clair.

So it's carving out specific contracts in areas that I think are relevant to what we're discussing; i.e., around Dawn.

MR. HENNING:  If I might just have a moment.

MS. CAMPBELL:  Certainly.

MR. HENNING:  We may be able to help you in some respect, but I'd like to make a couple of comments.

MS. CAMPBELL:  Certainly.

MR. HENNING:  And so I can understand and so we can clarify the undertaking.

One difference in terms of how pipelines are regulated in the United States is the rights which shippers have to alternative receipt and delivery points.  It may be possible to identify whether there are any individual contracts that have a primary receipt and a primary delivery point along the segment you are describing.  And we may have to clarify some of the specifics of the points, because we have some issues about that.  But we can do that off-line.

MS. CAMPBELL:  Okay.  Certainly.

MR. HENNING:  But the element and the importance of this is that, unlike on a Canadian pipeline system, where you're specifying solely point to point, if you have rights along the longer line system of the ANR pipeline, for example, that has receipt and delivery point pairs that are either inside that path or in some pipelines there's no path determined, you can request the delivery at other locations.

So all of the shippers that have all of the capacity running along ANR, it's not divided up that way in terms of the contracts.  It's the entirety of contracts that have those levels of delivery points that can have the opportunity to move gas to any of those locations.

This is different than what you have in the Canadian framework in terms of segmentation rights.  As a result, while we may be able to find some limited subsection of contracts that describe those primary receipt and delivery points on that, my expectation is that that's very, very small, and not anywhere near the total capacity to move gas in those directions, and it really would be misleading in terms of the parties that have the ability to request gas to be moved and delivered along any of those segments.

It's the nature of the difference in the way U.S. pipelines and Canadian pipelines are regulated.

MS. CAMPBELL:  Can I ask that you attempt to get this information for me anyway?  I appreciate the comments that you've given to me, and I’ll certainly take them into account, but I’d appreciate it you could make your best efforts to get me the information. 


MR. HENNING:  We will take a look.  It may well be that there are no contracts, even though we know that physical capacity exists across those particular descriptions, and we will have to work off-line for some of the point-to-point descriptions, beyond that, it may be that other than that there are no contracts.

MS. CAMPBELL:  All right.  Thank you very much, Mr. Henning.  And now –

MR. KAISER:  What number?

MS. SEBALJ:  K.2.1.

UNDERTAKING K.2.1:  TO PROVIDE ANR PIPELINE EXPIRED CONTRACTS FROM 2007 AND 2008 FOR TRANSMISSION FROM ANR STORAGE TO ST. CLAIR ZONE ON BOTH THE ANR AND VECTOR PIPELINES; WASHINGTON 10 TO ST. CLAIR AND GREAT LAKES; AND FARWELL, MICHIGAN, TO ST. CLAIR

MR. KAISER:  K.2.1.  

Before Ms. Campbell goes on, any luck with the undertaking you gave us yesterday regarding the amount of non-FERC regulated storage in Michigan and market-based storage?

MR. HENNING:  Mr. Sloan spent a little time with that last night.  I have not had a chance to review it, and we'd like to have an opportunity to make sure that we don't have to correct it then after the fact before we submit it.

MR. SLOAN:  We'll certainly have it for you before we begin again Monday morning.

MS. CAMPBELL:  Okay.  I have -- the next area that I wanted to move to, and I am very close to the end.  I know that Mr. Man is keeping track of everybody's minutes.  So I'm conscious of the fact I'm running out.

If I could go to pages 25 to 29, I have just a handful of questions on the secondary market and then a handful of questions on a few other things, and then we're done. 

MR. LESLIE:  Is this of the evidence that was filed in May or --

MS. CAMPBELL:  I apologize, when I'm talking about the reply, I'm talking about the reply that was filed May 26, 2006, and it was written by Professor Schwindt, Mr. Henning, and Mr. Sloan.  The section that I am looking at and that my questions will be directed towards is the secondary market.

MS. SEBALJ:  So once again, that's at tab 3 of your binders, Panel.

MS. CAMPBELL:  And specifically the material that starts at line 10, under the heading: "The secondary market provides an important and reliable source of pipeline capacity between regions."

And one of the things that you indicate in the text is that: 

“Natural gas marketers currently hold significant amounts of natural gas pipeline and storage capacity on most if not all of the major pipelines and storage fields in the Union Gas competitive market region." 

And that:

"Marketers profit by rebundling and reselling pipeline and storage capacity to meet the needs of their customers." 

You indicate on page 26, at line 14, that:

"There is no central data source for secondary market transactions, although information is available on a variety of individual agreements, and a review of pipeline and storage capacity held by individual marketers provides a good idea of their importance." 

Now, given that there is no central data source for secondary market transactions, it's difficult to determine exactly what they sell and at what price; is that not correct?  There's no ready source of availability for that information?

MR. HENNING:  There is no ready source available in terms of the individual transactions, in some cases.  In some cases where it, in fact, is, if we look at the components of the secondary market, if we look at transactions specifically of the release of the unbundled capacity that is provided by transportation service or storage service providers, you can get a record in terms of what those releases are.

The more important, though, element of it is in the rebundled market itself.  There there is no ready source of information regarding individual transactions.  However, there is available information regarding aggregate transactions, both in terms of the daily volumes and activity at given location, as well as the prices that are surveyed by the various trade publications.

So it's the price information in aggregate, as well as the number of transactions and the volume of transactions, that's providing you some insight.  But there is no available list of a marketer, marketer XYZ, selling gas at Dawn, buying gas service at Chicago, and executing an agreement on behalf of so and so LDC, you know, that kind of thing.  There is no itemized list of the transactions one for one.

MS. CAMPBELL:  And there's no itemized list of the costs that the marketers charge for those various bundles or rebundled services that you're talking about?

MR. HENNING:  Well, what there is is there's the aggregate in terms of the market value.

MS. CAMPBELL:  Right.

MR. HENNING:  And I don't believe that the marketers in this competitive commodity market can extract more than what the market alternatives are, which is just buying it on the bundled sales market at the location.

MS. CAMPBELL:  Right, but there is not that specific information.  That's what my question was, and you're saying, No, there is not. 


MR. HENNING:  No, there is not, for individual transactions.

MS. CAMPBELL:  Okay.  And you discuss the fact that these are bundled packages.  Would you agree with me that it's not possible, given the information available about the secondary market, to know what the eligibility criteria are for each of the bundled packages that the various marketers sell?  And by "eligibility criteria," I mean no idea whether they require the purchase of a minimum amount or if they have a specific dollar value.  In other words, they only sell big, they don't sell small.  You don't know what the eligibility criteria are.

MR. HENNING:  If you give me a moment, I’ve got to think about the way you're asking the question.  
 

[Witness panel confer]

MR. HENNING:  The nature of the bundled natural gas market is centred around lots of participants.

MS. CAMPBELL:  Mm-hm.

MR. HENNING:  And individual marketers may focus on smaller retail customers, they may focus on larger customers only.  That market is one which has developed and evolved with lots of those.  So any individual company can have the right to have a business plan that focuses on a particular segment of the market.

In aggregate, the way it winds up having evolved, is that where opportunities are, people are free to enter and exit into the sale of natural gas in those markets and serve whatever the market requirements are.

So it's not the case -- you're correct in saying that I can't go and say what Nexen would do, or what any other individual marketer would do, or what BP, or any of the many large players that are involved in the commodity markets.  But I can look at the behaviour and I can look at opportunities, and I can advise clients where there are opportunities to enter into that marketplace and conduct transactions.

MS. CAMPBELL:  Okay.  

When you talk about bundled products, one of the issues we were talking about yesterday was looking to see whether product substitutes have an equivalence with regard to price, quality or availability, given what Union could offer; right?  So we talked about that yesterday.

Can you explain to me how you would compare a bundled transaction to that product which is offered by Union with regard to price, availability, and quality?

MR. HENNING:  We note -- I'm sorry.  We note and recall that, in the way we structured our particular evidence, we limited the market concentration analysis exclusively to storage, in terms of both space and deliverability.  That is element as to how we defined the relative product market for this concentration.

The element of the importance of the secondary market is in determining the geographic market for which these very carefully prescribed services compete.

Now, the FERC, in its recent order, would say that you should look at an awful lot more alternatives:  Local production, LNG, available pipeline capacity.  We didn't limit -- I mean, we did not expand our analysis to do so.

So, we're not relying upon a comparability of quality between the bundled transactions, even though we believe it exists, for the evidence that we have.  We're looking only at storage, and we're looking only at storage space and deliverability, the two components of it.

That being said, when I look at the ability to transact something between 6 and 7 billion cubic feet a day of sales transactions at Dawn occurring on a regular basis, I look and say that you've got an awful lot of commercial activity there that is reliably being transacted at one of the most liquid points in North America, and helps provide that quality assurance in terms of the delivery of gas at a point in time, at a location.  And that's what storage provides you.

MS. CAMPBELL:  So the answer to my question is you can't compare them or you can?

MR. HENNING:  No.  Actually, the answer to your question was, I can make a comparison on the basis of my views and professional opinion on the liquidity.  The evidence, however, didn't rely upon that.  We had a much more narrowly focussed definition of storage in terms of space and deliverability.  I didn’t have to on that basis, but since you broached the subject, I would say that, in fact, that liquid market provides a really important competitive alternative to storage in Ontario.

MR. SLOAN:  For many customers, there would be no effective difference between buying gas in the secondary market and holding Union Gas storage or buying from storage, particularly if you're talking about downstream customers that might contract for Union Gas storage.  They can get the same gas with essentially the same reliability at a liquid market point, which Dawn is.  

There are, of course, financial differences between holding it and different risk profiles will choose to do things differently.  But in terms of getting gas to the customer, there's really no significant difference.

MR. BAKER:  I'd just say as well, on a practical basis, the way that the market will work is they'll call the marketplace.  They'll call Union Gas.  They'll look at what the cost-of-service is from Union Gas.  They'll call a variety of different marketers who are known to offer those products on the marketplace, and they'll do their comparison.  So that's the way it practically happens on the market.  

I think back to the comments we had earlier, it is very difficult in a proceeding like this, because those transactions and prices, individual transactions, aren't disclosed.  But practically, in terms of the way a customer would look to evaluate those, they would simply go out and they would make the calls and they would compare the products and the costs.

MS. CAMPBELL:  The next question that I have is actually for Union representatives.  You haven't been sitting there for nothing, Mr. Isherwood.  This shouldn't take very long, and then we can take the morning break.

In the May 1st storage regulation evidence, Union's proposing to fix the allocation of storage to infranchise customers as of January 1, 2007, I believe.  So, as of January 1, 2007, the infranchise storage will be fixed to the amount.

MR. ISHERWOOD:  That's correct.  Is that in the reply evidence or in the main evidence?

MS. CAMPBELL:  That's in the May 1, 2006, evidence.  Sorry.   


MR. ISHERWOOD:  The May evidence.

MS. CAMPBELL:  Under page 16, Exhibit C, tab 1, page 16.

MS. SEBALJ:  That should be in your same binder, under tab 1.

MS. CAMPBELL:  It's also on page 3 of the same document.  It says: 

"Based on the conclusion that the storage market is competitive, Union proposes to fix the allocation of storage capacity between the infranchise and exfranchise markets effective January 1, 2007." 

And it says that: 

"Incremental infranchise requirements after that date will be procured in the market at market prices and combined with existing storage capacity valued at cost, and going forward the costs of storage for infranchise customers will be a blend of cost-of-service and market prices.  New storage capacity to meet exfranchise market requirements will be developed or acquired outside of regulation."

Now, you indicated at the technical conference that infranchise requirements will be met first and that you will allocate what's left over to the exfranchise customers.  Can you explain why Union is changing its current practice?

MR. BAKER:  I don't think we're really changing our existing practice.  The existing customers that are on the system today wouldn't get their allocation of capacity via the aggregate excess.

I think on a go-forward basis, we're looking to procure any incremental requirements that the infranchise market would have at market, simply to recognize the fact that the market is competitive and other third-party storage developers or other providers of service, we felt, should have an opportunity to serve that market as well.

So that was part of the thinking, where Union said that we would go out and we would actually do an RFP to the extent that there's any incremental requirements for the infranchise market and procure that additional storage on the market.

MS. CAMPBELL:  Did you consider, for the purposes of infranchise customers, clawing back from the exfranchise to meet those requirements going forward?

MR. BAKER:  We talked about it and it really landed, after a lot of discussion, on the proposals where we thought that it was a more consistent and appropriate framework to go and procure that in the marketplace.

Currently, we forecast margins in the exfranchise storage revenues, transmission revenues in the exfranchise market based on the assets that we have available today, and we didn't feel it was appropriate to claw that back from that market going forward.  As I said, we would go and procure it in the marketplace at market rates.

MS. CAMPBELL:  Thank you very much.

MR. BAKER:  It's an option.  It's just not one that we thought was consistent with the state of the market and the competitiveness of the market and the other options that were out there from third-party providers.

MS. CAMPBELL:  Thank you.  

Those are my questions.

MR. KAISER:  Thank you, Ms. Campbell.  

We'll take the morning break at this point, and come back in 15 minutes. 

--- Recess taken at 11:17 a.m. 

--- On resuming at 11:45 a.m. 
MR. KAISER:  Please be seated. 
Before we proceed with the argument on the F24-T priority issue, Mr. Cass, going back to the submissions we heard from Mr. Warren and Mr. Thompson.  The Board has some concerns about this notice issue.   
You will recall Mr. Thompson's argument that the Rate 115 went from 0 to 60 percent increase.  We'd like you to consider over the luncheon break how we might notify the customers of the rate impacts that now appear to be results from this.  If you could come back with a proposal. 
MR. CASS:  All right, Mr. Chair.  We'll do that. 
MR. KAISER:  Thank you.   
Mr. Leslie. 
SUBMISSIONS BY MR. LESLIE: 
MR. LESLIE:  Thank you, sir.   To locate the issue in the evidence, the description of the F24-T service is found at Exhibit A, tab 4, pages 9-16.  And it was described by Mr. Isherwood yesterday at pages 99-104 of the transcript. As you know, Union's proposal is to offer the F24-T service first to the shippers who subscribe for service on the facilities that are the subject of the 2007 expansion, and then to offer it to other M12 shippers, to the extent it is not taken up.
That proposal -- and, well, let me start by saying, the development of this service was a reaction to the fact that power generators were involved in the 2007 expansion, and it is a service that was essentially designed to meet their needs.  It is a service that was discussed with a number of customers, both in terms of the characteristics of the service and how it would be brought to market, and the proposal was a result of those discussions.  
I'll also point out that, as far as the settlement conference is concerned, the settlement agreement itself makes it clear that of the parties participating, apart from Union, there were 24, I believe, 22 of those parties either found it an acceptable approach or one that they didn't object to.
Apart from meeting the needs of power generators, Union's rationale for bringing the service to market in the way that they propose to do is recognition of the fact that the service does depend on the 2007 facilities.  They are the sufficient condition of providing this service.  Clearly, then, the other facilities are a necessary condition, but the sufficient condition is the 2007 expansion.
And it made sense to recognize that the shippers who had bid and made that expansion possible, including the power generators, should get first crack at the service.
The alternative which TCPL has implicitly, at least, suggested, that is, to offer the service to all M12 shippers indiscriminately, runs the risk of excluding the power generators, i.e., of the service not being available to them by virtue of the fact that other people will take it up instead.  And that, in our submission, would not be an acceptable outcome.  And that's one of the principal difficulties we have with the TCPL approach.
But as I say, the service reflects the fact that peopled bid for capacity for the 2007 expansion and to us, at least, it makes sense to give those people access to the service on a priority basis.
And those are my submissions.  Thank you.
MR. KAISER:  Thank you, Mr.Leslie.
Mr. Keys.
Submissions by Mr. Keys:
MR. KEYS:  Thank you, Mr. Chairman, Board Members.
TransCanada Pipeline opposes Union's proposal to initially offer priority access to the F24-T capacity service only to the 2007 expansion shippers.  In TransCanada's submission, the proposal provides undue preferential treatment for a select shipper group and it unjustly discriminates against other M12 shippers.
TransCanada submits that the F24-T service should be made available to all M12 shippers on a non-discriminatory, open-access and equal basis through a standard open season.   
As Mr. Leslie alluded to, Union has offered two reasons in support of its proposal for priority access.  TransCanada suggests neither of these reasons has any merit.
First, Union suggested that the 2007 open season shippers should have priority access because the capacity for F24-T service is created through the 2007 expansion facilities.  However, the capacity was not created solely through the 2007 facility expansion.  As Union has recognized in its evidence, as it has confirmed through a statement in the settlement proposal, and as Mr. Isherwood has acknowledged again this morning, part of the capacity that will be available for F24-T service results from the 2006 facility expansion.
Moreover, Union's ability to provide the F24-T service is also a function of the existing facilities, the existing transmission facilities, which it uses to provide M12 service.
Mr. Isherwood acknowledged this morning, in response to questions from Member Chaplin, that Union determines capacity for a service as a function of both new facilities that may be required and the existing facilities.  And once the new facilities are in place, they are available to all customers.
Consequently, TransCanada suggests that there is no justification for preferring the 2007 expansion shippers over the 2006 expansion shippers or, for that matter, over any of the existing M12 customers.
The 2007 expansion shippers will pay nothing more and nothing different for their M12 service than any other M12 shipper.  As Mr. Isherwood acknowledged this morning, the 2007 M12 expansion facility capacity costs, like the 2006 expansion capacity costs and all other expansion capacity costs, are rolled in, and they are shared equally amongst all M12 shippers.
There is, therefore, no reason to retroactively grant the 2007 expansion shippers a preferential right to access to the F24-T service over any of the other M12 shippers simply because those expansion facilities are used as one component to the facilities that create the capacity for F24-T service.
And as Mr. Isherwood also said this morning, Union has not historically linked specific transmission facilities to specific customers.  And TransCanada suggests it should not be allowed to do so in this case.
Union's second reason for offering priority access to F24-T service to the 2007 open season shippers is that this was the first time power generators show up in an open season.  As an initial response to this point, TransCanada suggests the statement itself is not factually accurate.
Mr. Isherwood confirmed that TransAlta cogeneration, who was awarded capacity in the 200 open season, is a power customer.  He sought to distinguish TransAlta from the 2007 open season power shippers based on the particular reasons that TransAlta had acquired that capacity.  But TransCanada suggests that distinction is irrelevant for the purposes of determining priority access.  They are a power shipper.
And in any event, TransCanada suggests there is no rational connection between the first appearance of a power generator or, for that matter, any other type of specific customer in an open season, and the provision of priority access to a different and new type of service to that customer time, or, as Union proposes to do, give that access to all the shippers in a given open season.
Even if you were to accept that the first appearance of a power producer in the 2007 open season somehow would warrant or would justify some sort of special treatment, and TransCanada submits it would not, then priority access for F24-T service would be offered under that logic only to the two power producers in the '07 open season.  It wouldn't be offered, as Union suggests, to any expansion shipper in the 2007 open season.

TransCanada observes that Union and others have also stated in their evidence that the F24-T service is not an exclusive service for the gas-fired power generators.  The service can be used by any party that meets the criteria for it.  And in this particular respect, APPrO in its evidence stated that it: 

“Does not believe it necessary or appropriate to establish new services or rates that would apply exclusively to power generators." 

And that's from APPrO's evidence at page 2 of 71.  Mr. Isherwood acknowledged this morning that the F24-T service also may be useful to upstream service providers, and he particularly singled out TransCanada Pipelines and Enbridge.

Consequently, given that the F24-T service is designed and intended to be available to any qualifying M12 shipper, then open access should be provided to any M12 shipper when the F24-T service is first made available.

TransCanada suggests the open season shippers in 2007 also have no vested rights or entitlement, nor should they have any expectation of priority access to the F24-T capacity based on the facts and the circumstances under which they participated in that 2007 open season.

Specifically, there was no suggestion as part of the 2007 open season process that the participants would be -- if they were awarded capacity, they would also gain a priority access to a future service offering.   


Mr. Isherwood recognized this fact in response to a question at the technical conference on April 6th, and again this morning.  And specifically, at the Technical Conference he stated, and I quote: 

“I should add, this service did not exist at the time of the two open seasons.  So they,” being the 2007 open season participants, “would not have known of it when they were going to the open season.  It's really developed after the open season." 

Similarly, other parties that did not participate in that 2007 open season, for whatever reasons, would have had no knowledge that they might lose out on an opportunity to priority access in the future by not participating.  In this respect, TransCanada suggests Union's proposal is tantamount to a change in the rules after the fact.

Priority access to the F24-T service might be a less important issue if there was unlimited F24-T capacity available.  But Union says that's not the case.

It says its ability to provide the F24-T capacity is limited initially to 500,000 gigaJoules per day.  Union stated that additional capacity may be available, or may result from future expansions.  But access to that expansion capacity as we heard from Mr. Isherwood this morning, may be limited in the first instance, again, to those participants in that future open season.

Consequently, existing M12 shippers might never get access to the service, but they certainly wouldn't get access to it on a priority basis unless they participated in an open season.

TransCanada suggests there are also no obstacles to Union offering an opportunity to subscribe for F24-T service on an open-access basis to all the M12 shippers.

Mr. Isherwood agreed this morning in response to questions again from Member Chaplin that this approach would not have any complications for Union.  It would proceed through its ordinary open-season process.

Mr. Leslie suggested in his remarks that an open season process could lead to power generators not obtaining the capacity they either desired or required.  TransCanada suggests, however, that this risk is inherent in any open season, and to the extent that a particular shipper values a service, they have the opportunity to bid a longer term and gain priority over other shippers in the open season.

In summary, TransCanada submits that Union's proposal to grant priority access rights to the F24-T capacity only to the 2007 open season shippers is without justification, and it unduly prefers those 2007 expansion shippers over all other M12 shippers.  Access to that capacity, like access to any other services on Union's system, should be offered on an open-access basis, non-discriminatory, and under rules that are clearly established in advance, not in hindsight.

Accordingly, TransCanada requests the Board deny Union's proposal to grant priority access to F24-T service to all of the 2007 expansion shippers and instead direct Union to establish a process, a standard open season process, which will provide all M12 shippers access to the F24-T capacity on an equal and non-discriminatory basis.

Thank you.

MR. KAISER:  Thank you, Mr. Keys.  

Mr. MacIntosh. 

SUBMISSIONS BY MR. MacINTOSH:

MR. MacINTOSH:  Mr. Chair, Board Members.  

Energy Probe opposes the Union proposal for allocation of the F24-T service, and opposes it on the basis of fairness, non-discriminatory fairness to all M12 shippers who are paying the costs of the expansion.

Energy Probe thus adopts the submissions of Mr. Keys on behalf of TransCanada Pipelines.  

Those are my submissions, Mr. Chair.

MR. KAISER:  Thank you, Mr. MacIntosh.  Any other parties wish to make submissions on this?  
Mr. Brown. 

SUBMISSIONS BY MR. BROWN:
MR. BROWN:  Yes, I'd like to, sir.

My clients submit that the principle that should guide this Panel in considering this issue is as follows:  That those for whom the services are designed should have a reasonable opportunity to secure the services and not run the risk of being denied the services.

There are two facts which I submit are key to a consideration of this issue.  The first is why are we even talking about F24-T service?  How did it come about?

The reality is that it came about in response to this Board's direction that a proceeding be commenced to inquire into and determine whether there should be new services tailored to meet the needs for gas-fired generators, particularly gas-fired generators who are dispatched by the IESO, and therefore display different consumption characteristics and have different needs than the historic base of gas-fired generators in Ontario; that is, the NUGs, the non-utility generators, which are akin to industrial loads.  They just chug along 24 hours a day.

So that's the context in which F24-T arose, and it's quite clear from Union's evidence, and Mr. Leslie touched upon this in his submission, that the F24-T service was designed to meet the needs of dispatchable gas-fired generators.

Specifically, there are three references which I would note for you, and they're all from Exhibit A, tab 4, the section dealing with the exfranchise services that proposes.

But on pages 5, 9, and 21, Union makes it quite explicit that it is developing these services for power customers, and that they are designed to meet -- and this is on page 13, "The express needs of power customers." 
The simple reality is, without the demand by power customers for this service, it would not have been developed.  And I think Mr. Isherwood yesterday, in response to questions by Mr. Leslie, highlighted for you two of the key features of the F24-T service which are specifically geared to assisting dispatchable gas-fired generators to managing their intra-day balances, because that's really what's at stake in this proceeding, the tools to manage intra-day balances.

And Mr. Isherwood referred to two.  First, an enhanced number of nomination windows, a total of 13, which would be effective two hours after the nomination is made.

And secondly, reserve capacity.  That is to say, you can nominate new quantities during the course of the day without the risk of having that capacity already taken because, in normal circumstances, Union would run on a no-bump basis.

Those features, as Mr. Isherwood stated, are tailored to provide gas-fired generators with the tools to respond to changing dispatch signals from the IESO.

And the F24-T service is one of several services that have been proposed in this proceeding that will both enhance the reliability of the electricity market and also enhance the integrity of the gas system.  

And it enhances the integrity and reliability of both because the characteristic of the gas-fired generator is that if the IESO asks it to turn on during course of the day, in a manner that was not anticipated through the pre-dispatch schedule, gas is needed on short notice.  And the enhanced nomination windows and the reserved capacity feature of F24-T provides one of several tools to be able to respond to that short-term need.

Similarly, if by reason of changes in the operation of the electricity system a gas-fired generator is not  dispatched in the way that it anticipated on the pre-dispatch schedule, that is, it doesn't have to run as often, you've got this volume of gas that it had nominated for the course of the day, of which it is not going to use all anymore.  And so, instead of having end-of-day balancing issues, the enhanced nomination windows allow the gas-fired generators to dispose of that by re-nominating, and avoid, really, having the gas system face the reality of a large volume of gas to be balanced at the end of the day.

So the F24-T both enhances electricity reliability, the generators will be there to respond on short notice to the demands of the IESO, and it also works for gas system integrity.  That is to say, you aren't getting large volumes of gas stranded or brought on on short notice, but there are tools to manage that.

It's important, in my submission, to recall that that is the context in which this F24-T service was developed and designed.  And so the beneficiaries, the intended beneficiaries, of the design of this service are the gas-fired generators.

The second fact, in my submission, that has to be kept in mind in dealing with this "who gets what when" issue is Union's evidence as to the basis upon which they would make the service available.  And at Exhibit 4, tab 4, page 17, Union talked a bit about the costs and the economics of bringing the service and developing the service.  And they said that: 

"In order to develop the service --" and this is at line 16 "-- it will require firm commitments from shippers for at least 250,000 gJs a day." 

Now, you've heard evidence that the initial capacity for F24-T that will with be available will be 500,000.  Union says it needs interest for 250,000 to get it up and running.  And as a result of Mr. Keys' cross-examination this morning of Mr. Isherwood, you saw from the list of the 2007 open season that the two gas-fired generators that secured transportation service, M12 service, through that, that is, Sithe and GTAA, have a total capacity of about 132,000.

So in order to get the new service up and running, you will require subscriptions by more than gas-fired generators to get it up and running.  You need to hit the 250,000.

But at the same time, in my respectful submission, in order to have the new service actually benefit from those whom it's intended to benefit, you have to have a mechanism that will ensure that if any of the gas-fired generators want the service, they can get it and not risk being shut out.

So those are the two facts that overarch this argument.

So, in terms of where one is left, I submit that there are four options for this Board to consider.  The first option is to first offer -- sorry.

Before dealing with the options.  These options are being put forward on the basis that one has to assess how this service is offered against the reality that people are just trying to get this thing up and running for the first time.  It's not a continuing service, it's a new service.  And a system should be in place to make sure you do get it up and running and it benefits those for whom it's designed.

So the first option is to offer the capacity, the F24-T capacity, to gas-fired shippers who contracted M12 capacity in the 2007 open season.  That's option 1, which is my clients’ preferred option. 

The second option would be to offer the F24-T to any shipper who contracted for M12 capacity in the 2007 open season.  My clients would be prepared to go for that as well, since the reality is, if they wanted the service, they would have a chance of getting it.

The third option would be to offer F24-T service to any 2006 or 2007 open season shipper who is either a power generator or who signals an intention to use the F24-T service to support delivery services to Ontario power generators.

I think Mr. Keys alluded to this some time during the course of his submissions to the Board, and there may have been something from Enbridge.  But both of those are systems which are key links in getting gas from Dawn to Toronto.  They go Union, TransCanada Pipelines, and Enbridge.  And although TransCanada has proposed its FTSN service, which is before the NEB, and Enbridge, as you saw from the settlement agreement, said it would accommodate any upstream capability, the reality may well be that both TransCanada and Enbridge would want to contract for some F24-T service in order to service power customers’ needs, particularly those in the central part of Ontario, in Toronto.  

So that's a third option that would be available for this Board.  And it would be consistent with the principle of ensuring that those for whom the services are designed get the services.

The fourth option is the one that is advocated by Mr. Keys on behalf of TransCanada Pipeline, and that's to offer F24-T to any M12 shipper.  My clients strongly oppose that option because it could work a perverse result.  That is to say, at the end of the day, it might well be that those for whom the services were specifically designed would end up with nothing or less than that which they required in order to operate their plants.

And simply as a matter of law public policy, as well as pragmatism and common sense, that makes absolutely no sense, that an offering methodology would be approved which could risk that those for whom the system is designed don't get the benefit of the service.

So that's why I come back to the principle with which I started, that the offering mechanism that this Board approves should be one that ensures that those for whom the services are designed should have a reasonable opportunity to secure the services and not run the risk of being shut out or significantly reduced in the capacity that they can achieve.

And I think options 1, 2, or 3 offer pragmatic ways to implement that principle.  My client, as you can probably understand, would prefer either option 1 or 2 because there would be a greater guarantee and greater certainty, but I think, given the numbers that Mr. Isherwood was talking about through his cross-examination this morning, option number 3, that is, if Enbridge or TCPL signalled that they would like some capacity to serve gas-fired generators in Ontario, that could be a middle ground.

And I think it would be perhaps a pragmatic ground, as I say, against the background of trying to get a new service up and up running and benefit those for whom it was designed.

So those are my submissions.

MR. KAISER:  Thank you, Mr. Brown.  

Any other parties wish to comment on this?

MR. CASS:  Mr. Chair, Enbridge Gas Distribution has very brief submissions in support of the settlement agreement.

MR. KAISER:  Please go ahead.

Submissions by Mr. Cass:

MR. CASS:  First, Mr. Chair, Enbridge Gas Distribution supports the position that has been advanced by Union and that is reflected in the settlement agreement, I should say.  That position is that the proposed new service, the F24-T, is supported by the 2007 facilities, and those facilities, in turn, were supported by the 2007 open season bidders.  For that reason, as reflected in the settlement proposal, the service should first be offered to those bidders who supported the facilities that will allow the service to be provided.

I do want to emphasize, and Mr. Leslie has already touched on this, that there was a wide range, a diverse range, of parties who participated in the Union Gas settlement conference, it included Enbridge Gas Distribution.  It included many others, including TransAlta, which has been referred to in submissions, and TransCanada Energy.  Of those, only two did not sign on or expressed any opposition to this aspect of the settlement proposal.

All parties had an opportunity to -- implications of what is proposed in the document.  The concern of Enbridge Gas Distribution would be that to head off in a different direction raises the potential for implications and unintended consequences that were not addressed during the settlement conference by the vast majority of people who were able to buy into this solution.

I might just add as well, with the greatest of respect to Mr. Brown's four options, his clients also are parties to this settlement proposal.  And although I would assume that the four options were presented perhaps as a way of developing an argument, ultimately I think that all of those who signed on to this settlement proposal really are here today to support it.

And as I've said, that's a vast majority of those who participated, representing a diverse group of interests that were able to address the implications of this proposal and understand that those implications were appropriate.

Thank you, Mr. Chair.

MR. KAISER:  Thank you, Mr. Cass.  

Any other parties wish to address this?  Yes, Mr. Moran.   


SUBMISSIONS BY MR. MORAN:
MR. MORAN:  On behalf of APPrO, who's also a signatory to the settlement agreement, I support the submissions that were made by Mr. Brown, Mr. Leslie, and Mr. Cass with respect to the settlement agreement.

TCPL, in effect, has raised a point of principle in the context of what really is an implementation problem that's been quite well described to you at this point.  There is a disconnect between the open season for the 2007 expansion and the development of the F24-T service.  However, it's also clear that that service has been  developed to meet the needs of power generators in part in response to the Board's direction in this proceeding to the LDCs.

In my submission, although this is not a perfect approach, it's not an approach that has any great evil associated with it.  What we have is a temporary problem on our hands where a new service needs to be implemented.  Access to that service has to be made available to the power generators for whom it was developed.  And the question is how best to achieve that.

The settlement proposal reflects how the parties wrestled with that issue and how they landed on that issue.  It's a temporary problem.  It's not one that's going to last very long.

You've heard the evidence from Mr. Isherwood about the volumes that he would expect to be taken up in that first round, and you have heard the evidence that there's up to 500,000 gJs available going forward.  The only other thing that hasn't been pointed out to you at this point is that that 500,000 gJs is not a frozen-in-time amount.

If you go to page 13 of the Union settlement agreement, at bullet point 3 there is a reference, and I'll just read it to you.  It says: 

"Additional F24-T may become available as a result of future expansion of the Dawn-Trafalgar system and will be made available through an open season process." 

So, over time, this problem is going to regularize itself, and ideally, one assumes that for future open seasons that there will be some opportunity to contemplate the availability of both expansion capacity and the availability of F24-T service at the same time, to avoid the disconnect problem that we currently have.  

So in my submission, this is a temporary problem.  It's an implementation issue, and this method of implementation does not create undue prejudice to any other party.

Those are my submissions.

MR. KAISER:  Thank you, Mr. Moran.  

Any other parties? 

FURTHER SUBMISSIONS BY MR. JACKSON:
MR. JACKSON:  Mr. Chair, just very briefly for LIEN, it was my understanding that this was an unsettled issue and had been severed, essentially, if you like, from the Agreement -- or is severed, as being unsettled.  It is severed from the settlement agreement.

I've listened to the evidence this morning, and it does appear to me with the further evidence that there is very little risk that there would not be enough capacity for the gas-fired generators.  So I just draw that to your attention.  But perhaps I've misheard the evidence.  

I thought I heard that a very small portion of it would be taken up by the gas-fired generators on this round, and I would have thought that they don't need priority.

MR. KAISER:  Thank you, Mr. Jackson.  

Mr. Leslie, any reply?

REPLY SUBMISSIONS BY MR. LESLIE:
MR. LESLIE:  Just briefly, sir.  

With respect to Mr. Keys' submissions, he made the statement that the proposal that Union is advancing is undue and unjust discrimination.  Those terms are inflammatory, but I would just like to ask the Board to recall that what we're doing here is figuring out how to ration a resource, how to bring it to market in a way that reflects the reasons it was designed in the first place.  And if it is brought to market and rationed in a way that is supported by reason, then, in my submission, it's neither undue nor unjust.

If there is any rationing at all involved, and there would be, there's some element of discrimination, so it's a question of whether you're doing it on a principled basis or a reasoned basis.

The only other thing is Union did consider, if I can say, making this available first just to power generators and then opening it up to the other M12 shippers.  But the concern there was that others would find that unduly discriminatory and unjust.  So the proposal was developed around the fact that the people who bid for and made the 2007 expansion possible should be the people that got the first crack at it.

Those are my submissions.  Thank you.

MR. KAISER:  Thank you, Mr. Leslie.  

Mr. Keys, would your client have any problem if the gas-fired generators had the first crack at this capacity?

MR. KEYS:  It's a difficult question to respond to, Mr. Chair, in the sense that obviously the opportunity to try and reach some form of compromise position that would be acceptable to everyone was through the settlement conference, and that did not happen.  There was a fracture through the ranks.

However, I think TransCanada, as a practical matter, recognizes that the service is being designed and advanced to benefit and be used by and to meet the needs of gas-fired generators.  And I think TransCanada would acknowledge what Mr. Brown said could be a perverse result if the gas-fired generators at the end of the day did not obtain access to the services.

So I guess what I can offer you, Mr. Chairman, is TransCanada is mindful of the need for that service of the gas-fired generators, and their desire to access that service.  However, as I suggested in my submissions, TransCanada sees no logical reason to extend any sort of priority access to all other shippers in the ‘07 open season on an equal basis with those gas-fired generators.

MR. KAISER:  But you agree there might be a reason to extend priority to the gas-fired generators, do you?  Or not?

MR. KEYS:  I suggest the Board may find for public policy reasons that, yes, there's a reason to provide that preferential access to the limited class of gas-fired generators.

MR. KAISER:  And that wouldn't bother TransCanada?

MR. KEYS:  I'm not sure I can speak to whether TransCanada would be bothered with that or not.  But it would, I think, understand reasons for that result.

MR. KAISER:  Thank you.

MR. CASS:  Excuse me, Mr. Chair.  If the exchange is finished -- I'm sorry, I didn't mean to interrupt.

MR. KAISER:  Yes, go ahead, Mr. Cass.

MR. CASS:  I just want to make it very clear on the record that Enbridge Gas Distribution would object to the notion that priority access be allowed just to the gas-fired generators.  Again, without repeating the submissions that I made, what is reflected in the Union settlement agreement is a compromise settlement reached by a number of parties, and they're identified very specifically on page 14 of the document.  They include the power generators, two of which are readily identifiable as power generators that will be located in Enbridge Gas Distribution's franchise area.

These matters were considered in the settlement conference, and this was the compromise solution that was reached by parties, including the power generators themselves.

Enbridge Gas Distribution certainly objects to the notion that to accommodate those parties that somehow the Board might back off what's in the settlement proposal.

MR. KAISER:  Well, the settlement seems to be unravelling.  Are you suggesting that even though there are some parties objecting, the parties who have initially signed off can't change their position?  That they're precluded from changing their position?

MR. CASS:  Certainly, in my understanding, Mr. Chair, yes, that those who signed on to a particular issue in the settlement proposal should speak in favour of it in front of the Board.  Yes.

MR. KAISER:  Mr. Brown?

MR. BROWN:  Mr. Chair, if I can try and assuage Mr. Cass's concerns, perhaps I should have prefaced my remarks by saying yes, my clients do support the settlement agreement and the position that Union put forward.

The reality of the situation is that over a period of time, I've tried to bring resolution to this issue unsuccessfully.  A number of questions were put to Mr. Isherwood today, the Board Panel put some questions to him.  So the four options were simply put out there as what I think are the realistic menu of choices available to the Board.  

My client stands behind its signature to the settlement agreement, but we have a disputed issue here, and so my submissions were put forward in an effort to try and provide the Board with a set of realistic options and my client's view on them.  We aren't resiling from anything.

MR. KAISER:  Well, whether you're resiling or not resiling, you've expressed a concern, as has Mr. Moran, I think, that it would be a perverse result if we created this new service and the very people it was designed for didn't get it.  Correct?

MR. BROWN:  Absolutely.  Absolutely.

MR. KAISER:  So the issue is this.  You've heard TransCanada's proposal, which is, everyone gets to bid.  If that weren't the result, do you think there's a concern for your client or not?

MR. BROWN:  Absolutely.

MR. KAISER:  All right.

MR. BROWN:  No, and option -– well, what I described as option 4, my clients strongly oppose.  My clients support Union's position that it be limited to the shippers through the 2007 open season.  I offered the other options to see whether there was a middle ground, and I think as a result of your questions, Mr. Chair, to Mr. Keys, perhaps there was another ground.  Mr. Cass takes a different view.  But I would certainly strongly, strongly oppose TransCanada's suggestion.

MR. KAISER:  Well, it seems to me, and Mr. Leslie put it this way, I think he used the term, whether it's principled discrimination or unprincipled discrimination, somebody's going to get discriminated against if there's an allocation problem.  If there’s any kind of preferential access, there will be discrimination.  You can have the larger group that has some kind of preferential access, as described in Union, or a narrow group, such your group.

MR. BROWN:  That is true.  And Union has, you know, advocated, sort of, a group in the middle.  And I think has made a principled argument based upon the fact that the capacity needed or the assets needed to actually provide this service flowed largely from the 2007 open season.

My simple proposition was a very pragmatic one.  You don't throw the baby out with the bath water, which, I think, is a risk of adopting TransCanada's position.  And it would be a very unfortunate result of a proceeding which was initiated in order to try and put in place new services to meet the unique characteristics and needs of gas-fired generators.  That's the whole reason we're here today.

MR. KAISER:  Thank you.  Any other parties wish to comment?  

We'll reserve on this matter, and get you a decision as quickly as we can. 

How do you wish to proceed now?

MS. SEBALJ:  I believe next on the schedule is IGUA and AMPCO cross-examination of the Union witness panel.

MR. KAISER:  Well, I wonder.  It's 12:26, Mr. Thompson, would it be convenient to take the lunch break now, come back in an hour?

MR. THOMPSON:  That would be fine.

MR. KAISER:  Thank you.

MR. WARREN:  Mr. Chairman, sorry, just before you rise.  It's Robert Warren.  In the ordinary course, it looks with absolutely certainty that the cross-examination would not reach me today, so I would retire and return on Monday.

The only question is whether or not, in light of what you've asked Mr. Cass to report on, that is, notify on the 115 class of customers, whether or not that might give rise to the need for some observations from me supplementary to what Mr. Thompson and I were talking about this morning.

If that's not necessary, then I'll disappear.

MR. KAISER:  Well, on that, might I suggest that either Mr. Thompson could deal with Mr. Cass off-line on that.  We understand the notice concern.  You may -- I'm not suggesting that the notification would be limited to the 115, but the Board has a concern about the issue raised, Mr. Thompson, that certain parties haven't had notice.

So possibly the three of you could meet and you could report back to the Board as soon as you can, either in writing or otherwise. 

--- Luncheon recess taken at 12:30 p.m.  

--- On resuming at 1:32 p.m.

PRELIMINARY MATTERS
MR. KAISER:  Please be seated.

MR. KAISER:  Mr. Thompson.

MR. THOMPSON:  Thank you, Mr. Chairman.  I think Mr. Warren wanted to just give a report on the service issue, and then withdraw.

MR. KAISER:  Mr. Warren.

MR. WARREN:  And before I do that, I think Mr. Cass is going to tell you what's involved in giving notice to the 115 people, and I'll speak to the implications of that.

MR. KAISER:  Mr. Cass.

MR. CASS:  I was just shuffling through my binders to find the Board schedule.

We've made inquiries with the appropriate people.  In order to give notice to the Rate 115 customers who were referred to by Mr. Thompson and by you, Mr. Kaiser, the company thinks that it can do that by e-mail and by mail, and accomplish that within a week.

Now, speaking only for myself, of course, there would of course be an issue about what to put in the notice, and it strikes me it would be rather important to provide a date to people receiving the notice.  I was just actually trying to pull out the schedule to think about what date might be provided for people to understand when the issue might be addressed.  But perhaps I won't go any further until others have had a chance.

MR. KAISER:  Yes, let's come back to the date.  We can sort that out overnight.  How many people are in this rate class?

MR. CASS:  Forty-seven.

MR. KAISER:  Mr. Warren.

MR. WARREN:  Mr. Chairman, I'm going to try and summarize the thrust of the discussion in this way.

It strikes me that giving notice to the Rate 115 folks, and Mr. Hoey and Mr. Cass have been candid in saying that whatever information they're given, they will not at this stage know the full implications for them, potential implications, of these costs and revenue deficiencies.  There are three possible implications.  We may get some people who will come back ask say that they don't like the Rate 125 and the 300 series changes at all.  In other words, they may say they're opposed to the settlement.  

Another option is they may say, in light of these implications we think that somebody else ought to bear the costs.  And that's an allocation issue.  



The third option is they may come and say, this is so much that the Board has to adopt mitigation measures.  

And, although it is contrary to the interests of my client, I think there now is a fundamental fairness issue, and that this issue can't be decided as long as there are people out there who do not have notice of the possible implications.

I don't know how many of them may or may not be represented already in the proceeding, but that's an issue that's aside.  However, before I accept the fact that Mr. Thompson's been thrown a life line and I have to fall on my sword, I think in fairness I have to talk to Mr. DeVellis, who's here, but I've only spoken to him briefly, and to Mr. Janigan and to the other people I represent in order to get their position on what we should do.

So what I'm proposing is I will consult with them as soon as I can, and I will write to the Board between now and next Monday to let the Board know what our position on it is, although, directionally I think it's likely to be that this issue will have to be put off until fiscal 2007, in order to ensure that the people who may be affected have an opportunity to make submissions, whatever they are.

MR. KAISER:  But you're not concerned about notice to your clients or Mr. DeVellis's clients, you're concerned about notice to the industrial customers?

MR. WARREN:  I'm concerned about notice to the industrials.  Our clients have notice as to what are the issues.  It is notice to this 115 group that --

Now, I asked the question of the Enbridge folks whether they would be in a better position to know -- that is, the 115 people would be in a better position to know, come the fall, when the rates case might be on, what the implications would be.  And in fairness, they say they may or they may not.  So there is a possibility that they may not have better information, and far fuller information, but that may be a risk we have to take in order to take the chance that they will have better information about what the likely impacts are.

MR. KAISER:  And why is it you think an e-mail to these clients, these 47 clients, is not sufficient?

MR. WARREN:  Well, I'll have to get Mr. Cass to speak to what's going in the e-mail but, as I understand it, the most that can be told them at this stage is that there may be a rate impact on them from these changes and it may be up to 60 percent - I think that's the highest - but they don't know that.  They don't know how much the impact is. It depends how many people take it up what the migration is.

MR. CASS:  That's right.

MR. WARREN:  And I don't know at this stage whether that's sufficient notice.  If it is, if the Board were to decide that that's sufficient notice, then they could be given a date on which they could come back and argue.  But when they come back, there's always a possibility that somebody may come back and say, you know, we don't like the whole deal at all.  We don't like the Rate 125 and 300 changes.  And all we were going to argue was the allocation issue, so --

MR. KAISER:  Well, I understand, and I think the notice that we're contemplating had to do with the allocation issue.  We've had notice in this proceeding.  We've had a settlement agreement.  There's nothing wrong with that aspect of the case as far as the Board is concerned.  We were concerned that this allocation issue that some late-breaking news had suggested this moved from 0 percent to 60 percent, or there was that potential.  That's a matter of sort of describing the exposure in whatever terms we can so that we cover that off.

I don't think that -- I mean, of course they could come up and say anything, as they often do.  But the fact of the matter is that with respect to the rates, I mean, we do have a settlement proposal, and if the Board were to accept that, which it hasn't yet, but if it were that would be that presumably.

We're trying to deal with just the cost allocation part of this now.

MR. WARREN:  Well, if the cost allocation is an issue, then they can be given notice that there is a date, and the cost allocation issue, if that were the Board's decision in this case.  If that were the Board’s decision, then they would be given a date, and that would get around the problem.

MR. KAISER:  Right.  Right.  

All right, well, we'll consider that, and I think you've given us the information we needed at this point, Mr. Cass.  So we'll move on and try to come back to you in the next few days with a solution, and no doubt Board Staff will be in touch with you with respect to the notice.

Anything else by way of preliminary motion?

MR. LESLIE:  I have one matter, Mr. Kaiser.  

Yesterday, Union was asked to be in a position to deal in more detail with the 1.25 Bcf threshold for some of the services.  And the person who's apparently the most knowledgeable about that is Mr. Kitchen.  For personal reasons he won't be able to be here next Monday.  So what we would propose to do is have him prepare a written explanation, and then Mr. Isherwood will be sufficiently brief to deal with follow-up questions.  We'll file the written explanation beforehand.

MR. KAISER:  That will be fine.

MR. LESLIE:  Thank you.

MR. KAISER:  Thank you.

MR. STEVENS:  Mr. Kaiser, we have one other preliminary matter.  Yesterday we'd undertaken to file two different versions of the Rate 125 schedule.

MR. KAISER:  Yes, thank you, Mr. Stevens.

MR. STEVENS:  And we have that available now.  One states that the applicability is only available to new customers, and the other does not have that language.

MR. KAISER:  Yes, this was in response to Mr. Thompson, as I recall?

MR. STEVENS:  That's right.

MR. KAISER:  Better give it to him quick.  He's going to need it.

MR. MORAN:  Mr. Chair, just on this impact issue on Rate 115, I think it's important to correct the record a little bit on that.  It's not an issue of the impact going from 0 to 60, I think, as Mr. Thompson may have suggested.  There was always going to be an impact on Rate 115 as a result of the potential migration of a large customer to Rate 125.  And you can see that set out in the settlement agreement.

What wasn't known was the additional impact that would flow as a result of limiting the migration to Rate 300, to initially 20 customers.  That's the part that is needed to change.  I think with respect to notice, there was public notice given of this meeting that there was going to be an impact on Rate 115.  The only thing that's changed is the size of the impact, and the question, I guess, is does somebody need special notice now at this point?

MR. KAISER:  Thank you, Mr. Moran.

MR. THOMPSON:  That's not correct.  I provided the undertaking response that forecasts zero percent impact on Rate 115, and that's because the initial forecast, everybody would move off Rate 115.

The only information I got is with respect to the impacts on 115 after pressing for it during the course of the settlement conference was an e-mail which was sent to me on the Friday, I think, before it ended, or some discussion of it on Monday.  And that's when those impacts surfaced, not before.
MR. KAISER:  And what undertaking was that Mr. Thompson?  Remind me again?  The zero percent.
MR. THOMPSON:  The zero percent --

MR. KAISER:  I mean, is this e-mail in the record?  The e-mail, it is?
MR. THOMPSON:  I don't know if the e-mail's in the record but -- is it in the record?
MR. STEVENS:  The e-mail's not.
MS. SEBALJ:  It's Undertaking No. 14, I believe that you referred to.
MR. THOMPSON:  Undertaking No. 4, I'm told, Mr. Chairman, and the e-mail I don't believe is in the record.
MR. KAISER:  Could we have a copy of that?
MR. STEVENS:  The e-mail and other correspondence around it were part of the settlement process, Mr. Chair.
MR. KAISER:  So what are you saying?  It cannot be produced?
MR. STEVENS:  It was part of the discussions, and what flowed out of the settlement conference, so I suppose with everybody's leave, we could file with the Board.  But I think we would need that.
MR. KAISER:  Well, is there material in the e-mail that goes to the nature of the settlement, or does it just deal with this fact?
MR. STEVENS:  It's just impacts.
MR. KAISER:  Impacts.  So the impact information surely you can release.  That's not breaching any confidentiality with respect to the settlement agreement, is it?
MR. STEVENS:  The company is quite confident to produce it just on the understanding that it was part of the settlement agreement and nobody's taking issue with it.
MR. KAISER:  Well, let us take a look at it, Mr. Thompson, and we'll presumably put it in the record if it doesn't violate some great principle.
MS. SEBALJ:  Can I just mark the second rate sheet, I think, that was provided by Mr. Stevens as Exhibit S.1.3.
MR. STEVENS:  There's two of them.   
MS. SEBALJ:  So the second one is different from the one that was filed yesterday?   
MR. STEVENS:  I think the bulk of them are different from what was filed yesterday.  What they are, they are two different versions of a rate schedule for Rate 125.  One version applies to new customers only.  The first five words are "available only to new customers."
MS. SEBALJ:  Right.
MR. STEVENS:  The other version starts "To any applicant who enters into a service contract with the company."
MS. SEBALJ:  So we'll mark them as S.1.3A, being to any applicant who enters into a service contract with the company; and S.1.3B, which is the Rate 125 available only to new customers.
EXHIBIT NO. S.1.3A:  RATE SHEET WITH HEADING “to any applicant who enters into a service contract with the company”
EXHIBIT NO. S.1.3B:  RATE SHEET WITH HEADING “Rate 125 available only to new customers”
MR. THOMPSON:  Mr. Chairman, I don't have that e-mail with me, so perhaps the company could undertake to produce it or I could bring it back on Monday, whatever you wish.
MR. KAISER:  Mr. Stevens, could you help us out?  Could you give it to Board Counsel at the break?
MR. STEVENS:  Yes, Mr. Chairman.
MR. KAISER:  Thank you.  Mr. Thompson. 
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CROSS-EXAMINATION BY Mr. Thompson:
MR. THOMPSON:  I'd like to begin, if I might, with the Union witnesses, and I'll pose my questions to you, Mr. Baker.  We go back a long way.
And as part of that, whilst down memory lane, I take it you would agree with me that you're familiar with the Board's authority to make rates?
MR. BAKER:  Yes.
MR. THOMPSON:  And is it your understanding that the Board's rate-making authority involves establishing just and reasonable rates?
MR. BAKER:  That would be correct.
MR. THOMPSON:  And could you just tell us how that's done under a cost-of-service regime?
MR. BAKER:  Sure.  Union files a cost-of-service filing where it looks at its rate base, its revenue, forecasted revenues, and forecasted costs, to come up with a revenue requirement or a projected revenue requirement.  And that's put in front of the Board to test the reasonableness and the prudence of those forecast amounts.
MR. THOMPSON:  And is it correct that in that revenue requirement, there is a determination of a return component?
MR. BAKER:  That's correct.
MR. THOMPSON:  And is the return component intended to be commensurate with returns that would be earned by business is enterprises of comparable risk operating in competitive markets?
MR. BAKER:  Can you just repeat how you described that, please?
MR. THOMPSON:  Yes.  Is the return allowance in the rate-making process under cost-of-service regulation intended to be a return allowance that is commensurate with returns that would be earned by business enterprises of comparable risk operating in competitive markets?  Is that your understanding of the rationale for the return allowance?
MR. BAKER:  Yeah, I think regulation would be looking to try to replicate what would be realized in a competitive market if, in fact, the utility and service could operate in a competitive market.  So I think I would agree.
MR. THOMPSON:  So you would agree, then, that the results of the process under cost-of-service regulation are rates which are intended to be prices for the products which are a surrogate for competition?
MR. BAKER:  Yes, for those services that are deemed not to be competitive.
MR. THOMPSON:  Well, for services that the Board regulates and the prices that the Board derives or the rates that the Board derives, are they, in your understanding, intended to be a surrogate for competition?  Is that what the exercise is intended to accomplish?
MR. SCHWINDT:  Maybe I can help a little bit here.
I don't think that the prices are being set to replicate a competitive market, and you've got a case in point here where the cost-of-service is not reflecting what would be generated in a competitive market.
So I think to go from the step where you say a rate of return to a business in a competitive market is one thing, but then to say that the pricing reflects the price that would exist in a competitive market does not necessarily follow.
MR. THOMPSON:  Right.  Well, let me try again.  Maybe I didn't articulate this properly.  Let's take it one step at a time.
Do you, Professor Schwindt, agree that under cost-of-service regulation, the Board at first determines a revenue requirement that includes a return component?
MR. SCHWINDT:  It does indeed.
MR. THOMPSON:  And that return component is intended to provide returns that are commensurate with returns that businesses of comparable risk to the utility would earn in an unregulated environment.
MR. SCHWINDT:  In a general sense, I believe that is what they're after.
MR. THOMPSON:  Right.  And then, as a second step in the regulatory approach, the Board then determines the rates that will apply to the services that the utility provides?
MR. SCHWINDT:  That's correct.
MR. THOMPSON:  All right.  And so those become the prices for the services the utility provides as determined by the Board.

MR. SCHWINDT:  That's correct.
MR. THOMPSON:  Right.  And I'm suggesting to you that the process, including its output, the prices, are intended to be a surrogate for competition.  Do you agree?
MR. SCHWINDT:  No, the prices are not a surrogate for a competitive price.  You would find firms in competitive markets that were making returns above the average for the industry, risk adjusted, because, for example, they had more productive assets.  So I don't think you can take that step.
MR. TOMPSON:  Do you take that step, Mr. Baker, does Union agree -- go that far?  Agree that the rates that result from the process are equivalent to prices in the surrogate competitive market?
MR. BAKER:  No, I think I agree with Mr. Schwindt. I've never thought about it that way.
MR. THOMPSON:  Well, what do you think the rates are, the prices for goods that you're selling?

MR. BAKER:  Just and reasonable rates for the services that we're providing.
MR. THOMPSON:  Okay.
Well, let's move, then, to the interaction between the Board's rate-making power under its statute and the Board's forbearance power, which is central to the company's application in this case.  And you've recited the forbearance power, I think it's in Exhibit C, tab 1, page 3 of the pre-filed evidence, section 29 is quoted there in full.
MR. BAKER:  That's correct.
MR. THOMPSON:  And so just to back up, in terms of the cost-of-service approach, we have the Board determining a revenue requirement based on cost-of-service, plus a return allowance.  Agreed?
MR. BAKER:  That's correct.
MR. THOMPSON:  And the return allowance under the Board's exercise of regulatory authority is a reasonable return allowance?  It's what the Board determines to be a reasonable return allowance?
MR. BAKER:  On those assets deemed to be provided regulated service.  That's right.
MR. THOMPSON:  And then the rates are set to recover that revenue requirement.  
So I suggest to you every rate includes a return allowance component.  Would you agree with that?
MR. BAKER:  I think that follows, that's right.
MR. THOMPSON:  Okay.  And so the phrase "cost-based rates" is not limited to simply costs; it includes costs and return; correct?
MR. BAKER:  It's everything that's within our cost-of-service, including a return; that's right.
MR. THOMPSON:  And there are no supernormal returns allowed in the cost-of-service process?
MR. BAKER:  The Board determines the reasonable return, and that's the basis of the rates.
MR. THOMPSON:  And so just assume a situation where we have the prices of the goods and services that Union provides determined by the Board in a cost-of-service regime.  And one component in that exercise is setting the just and reasonable return.  And then envisage that we're moving to the forbearance scenario.  Would you agree that the purpose of setting the rates in the first place is to protect -- one of the purposes, is to protect consumers as to price?
MR. BAKER:  It's to set a reasonable price for the service that's just and reasonable.
MR. THOMPSON:  And the forbearance power kicks in if the goods and services are subject to competition sufficient to protect the public interest.  And I think you've recited that more than once in your testimony.
MR. BAKER:  That's correct.
MR. THOMPSON:  Okay.  And so we have a situation where rates are set based on the regulatory process.  They earn a return allowance.  And you're asking for the Board to forbear.  And my question to you is:  Would you not expect that before the forbearance power is exercised, the prices would remain stable?  In other words, you're moving from a regulated determination of prices to let the market do it; should there not be stability the prices before the forbearance power is exercised?
MR. BAKER:  I wouldn't view that there is any requirement in the Act or that provision around price stability.  That may be something that the Board looks at, but as I read that section, it's to look at whether a given service at a point in time, if it's competitive and shown to be competitive, then by virtue of that determination would mean that customers don't need the protection of a regulated requirement to determine those prices, and therefore the Board could forbear or should forbear from regulating those services.
MR. THOMPSON:  Well, do you agree that one of the factors that should be considered is stability?  In other words, if the forbearance power, an exercise of the forbearance power results in a big spike-up in the prices for the goods or services, or in rates, isn't that in and of itself a reason not to forbear?

MR. BAKER:  I wouldn't say that's not a reason to forbear.   When I look at it, we've had market-based rates in Union's case since 1989.  So we've had 17 years of market-based rates.  And I would say that it's not -- you  know, that may be something that the Board takes into account, but there's nothing that I see in terms of looking at the issue of forbearance that would say that rate stability is an overriding principle.  It may be one consideration the Board takes into account, but I don't see it specifically there.
MR. THOMPSON:  All right.  Well, let's come back, to then, again the rate-making authority, determination of just and reasonable rates where the Board confines the return component a reasonable return.
Is it fair for me to look at that exercise of rate-making power or authority as protecting consumers from having to pay supernormal returns?
MR. BAKER:  Again, it's to regulate and set the prices for the services that are subject to regulation.  I think that's the issue that bears in this proceeding, which is, is storage as a service particularly from Union's position in the exfranchise market, is that a regulated service and should that be subject to regulation?
MR. THOMPSON:  All right.  Well, it is one of the Board's objectives under its legislation to protect consumers with respect to gas prices.  Are you aware of that?
MR. BAKER:  I believe that's in the objectives of the Act. 

MR. THOMPSON:  All right.  Let's move on, if we might, to a consideration of your proposals here.
Backing up, if I might, with respect to the status quo.  Right now you have market-based rates for exfranchise storage services, or so-called market-based rates?
MR. BAKER:  That's correct.
MR. THOMPSON:  For exfranchise service.  But as part of the determination of the overall revenue requirement to be recovered from ratepayers generally the Board determines the extent to which those market-based rates exceed what would be the cost-based rates, the so-called premium?
MR. BAKER:  That's correct.
MR. THOMPSON:  And so the upshot of that exercise in determining the premium and allocating it back to system users in one way or another is to confine the return on assets to the reasonable rate of return the Board allows; right?
MR. BAKER:  When I look back on what's gone on in terms of how this issue has been regulated, I'm not sure it's necessarily a reasonable return on the asset, but we're taking the premium, as you put it, that we're able to realize on the marketplace in terms of selling those exfranchise services, and it has been, to date, reallocated back into the rates of the regulated services.
So it, in effect, acts as a subsidization to existing rates and distribution services.
MR. THOMPSON:  Well, that may be your view, and it depends on how it's allocated, but in terms of the big picture, what the premium calculation does, I suggest, is confine the return of the integrated enterprise as a whole to the return that the Board allows, the reasonable return.

MR. BAKER:  Under the existing framework where those assets are under regulation, but, again, I think the issue at play in this hearing is whether those assets should still be subject to regulation and be within the regulated assets that determine rates.
MR. THOMPSON:  All right.  But in terms of the exercise by the Board of the power to determine those prices or rates at the moment, there's the return piece, there's the cost-of-service piece, then there's the pricing piece, which in your case is market-based, and then there's the premium piece in the equation that is intended to keep the overall returns at a reasonable level.  Is that a fair paraphrase of how it works?
MR. BAKER:  I'd paraphrase it a little bit differently, where, again, the assets today, the storage assets are in rate base.  So the Board will determine a reasonable rate of return on those assets. We'll look at our costs as in a cost-of-services proceeding, all the revenues from the regulated services, and the net difference between the market revenues and the cost associated with providing those services, that's the premium that's been allocated back as a credit against other rate classes.
MR. THOMPSON:  Right.  But if it wasn't allocated back, there would be a huge jump in the return that the enterprise -- if it wasn't brought into account in the rate-making process, there would be a huge jump in the return on equity.
MR. BAKER:  I would say that a little bit differently.  I would say that for the assets that remain under cost-of-service regulation, there would be an appropriate and reasonable return on those assets deemed to be providing the regulated service.  And for -- our position on storage is, the market is competitive, and market-based rates are appropriate and should be removed.
And when you do that, a cost-of-service determination in terms of a return, in our view, just doesn't have the relevance that it does when it's looked at as part of a regulated asset today.
MR. THOMPSON:  Well, let's move on, then.
In terms of your proposal -- and the status quo now is you have market-based prices for exfranchise, for storage services.  You have cost-based prices for infranchise storage services.  And that has been provided to the company, presumably, by the Board through an exercise of its rate-making jurisdiction.  Is that fair?
MR. BAKER:  That's fair.  The only clarification I would make is for infranchise customers, they are, in effect, paying than the cost-of-service rate because that premium in the exfranchise market from selling those services as market, based rates is allocated back.
So there is, in effect, a subsidy.
MR. THOMPSON:  Well, they could be allocated back to the exfranchise, I suppose, and it wouldn't be a subsidy.  I take it your point, there's an allocation issue that gives rise to a subsidy topic.
MR. BAKER:  That's correct.
MR. THOMPSON:  But the bottom line is, in terms of pricing today, you have market-based pricing for your exfranchise storage services.
MR. BAKER:  Yeah, I wasn't disagreeing with you.  We have market-based pricing for exfranchise services.
MR. THOMPSON:  So you don't need forbearance to get that result; you've got it already.
MR. BAKER:  I think our definition of forbearance and my understanding of what we're trying to do in this proceeding is to first make a determination in terms of whether, in our proposal, the exfranchise storage market is competitive.  That would support market-based rates.  
And our definition of "forbearance" is when you have those two conditions, that the assets in that revenue stream get removed from what is considered under cost-of-service regulation.
MR. THOMPSON:  Right.  But my point is, I think the answer is yes, you don't need an exercise by the Board of its forbearance power to get market-based pricing authority in the exfranchise market; you have that already.
MR. BAKER:  Yeah, we do have that already.
MR. THOMPSON:  Okay.  And you concede that the rates for infranchise customers for storage services should remain cost-based in this proceeding?
MR. BAKER:  That's right.  For the specific assets that underpin that service.
MR. THOMPSON:  All right.  And so that's status quo.
MR. BAKER:  Well, it's not status quo, because today, what they're paying is not a pure cost-based rate on the assets that are underpinning their service.  There is the subsidy issue, so they are paying less than a cost-based rate today.
MR. THOMPSON:  All right.  So it appears to me that the sole purpose of your forbearance request is to enable Union to scoop the premium.  Is that what it shakes down to?
MR. BAKER:  No, I think when you step back, this proceeding has some history, and it was really dealt with by the Board, to look at what is going on in the storage  market, what's changed, what are the potential future requirements for Ontario gas-fired generators, for storage.  And the Board itself asked the question:  Is the market competitive?  And should it forbear, in whole or in part?
And what we've done in this proceeding is tried to address that question.  We've stepped back and looked at the market, as I said, the 17 years that we've had market-based rates in the province and the changes that have happened over that period of time.  And we stepped through it in a little bit different order, which is to say, is the market competitive.  
And we say it is.  And based on that, that supports the requirement for market-based rates, which you have said we've had for a long period of time.
And then, when those two steps are made, you look at:  What is the impact of forbearance?  And that's where we say, in our position, that that would take those revenues, costs, and rate base associated with those services outside of regulation, based on the fact that the market's competitive.
MR. THOMPSON:  But in five words, it's scooped the premium, isn't it?
MR. BAKER:  No, I say it's getting the return -- it's getting the revenue for offering a service in a competitive market.  And there's no certainty going forward in terms of what those revenue streams will be.  So we can talk about premium at a snapshot point in time but, as I mentioned in my opening comments, storage is based on largely commodity market spreads.  It's volatile.  It changes.  And it will be up and down.
MR. THOMPSON:  I'll come to the market analysis in a moment, the market power analysis.
But I want to get the impacts of all of this on the record.  And I did ask some questions.  They were actually in your company's rate case, but they pertain -- where the numbers were on the table with respect to the forecast premium and responses were provided on the understanding they be used in this case.
And Ms. Clark was good enough to copy these for me, so I have copies for the Board Panel and everybody else.  Do you folks have copies?
MR. BAKER:  You're referring to Undertaking U.2.7, is that the -- too many.
MR. THOMPSON:  Yes, U.2.7 and U.2.8 in the -- oh, here.  Thanks.
MR. KAISER:  Did you want to give this a number?
MR. THOMPSON:  Yes, please.
MS. SEBALJ:  Is this not already marked as part of this -- oh, sorry, it's part of the other proceeding.
MR. KAISER:  That's in another case.
MS. SEBALJ:  It is J.2.1.
EXHIBIT NO. J.2.1:  Union Gas limited undertaking U.2.7 from UNION RATES CASE REPRODUCED BY MR. THOMPSON 

MR. THOMPSON:  I'm sorry, Ms. Sebalj.  I didn't get that number.
MS. SEBALJ:  Exhibit J.2.1.
MR. THOMPSON:  J.2.1.  Thanks.
Now, Mr. Baker, just to put this in context, in your examination in-chief, you indicated that the impact of your proposal which would see the premium flow to the shareholder was $44.5 million, if I noted it correctly.  Is that right?
MR. BAKER:  Yeah, and just to clarify, what I was referring to specifically was the storage premium.  There are other amounts that are recorded in the storage and transportation deferral accounts related to interruptible transportation and things of that nature, but I was trying to specifically focus on the storage premium.
MR. THOMPSON:  And just to put it in context, when the evidence was initially filed - I think it shows up in one of the exhibits that is on the record - the premium in your 2007 case was being forecast in the $30 to $35 million range.  Would you take that, subject to check?
MR. BAKER:  Subject to check.  I think it was 31 to 33, is my recollection, but in the range.
MR. THOMPSON:  Anyway, around 30, 30 and change.  And then, as a result of the settlement of the 2007 rate case, the company accepted that some of its forecasts of settlement, the settlement of the 2007 rate  case premium S&T revenue were low, and that's how the number got increased to the larger number we see on Exhibit J.2.1; is that fair?
MR. BAKER:  There was an adjustment agreed to as part of the ADR settle, that's right.
MR. THOMPSON:  Right.  And so it's the number that you were quoting, of 44 and a half million, in your examination in-chief, stems from the results of the settlement of your 2007 rate case?
MR. BAKER:  That's correct. 
MR. THOMPSON:  Okay.  And it is obviously the substantial component of what appears here on Exhibit J.2.1?

MR. BAKER:  The storage amounts are the majority of the S&T amounts.

MR. THOMPSON:  All right.  And so what this document, J.2.1, is showing, it's for a total of $46.1 million, approximately.  It shows that if you get what you're asking for in this case, the impact on the various rates will be as shown in lines 1 to 15?

MR. BAKER:  It's largely the case, although we are not proposing that the premiums associated with other transactional services non-storage-related be pulled out.  That's why, in my opening remarks, I just referred to the storage, which was the 44 and a half. The small difference would continue to remain in rates.

MR. THOMPSON:  My point is you're pulling out 44.5.  The impact of that will be an immediate increase in the residential rate class in the north of close to $10 million, and the residential class, the M2 class in the south of close to -- well, over $26 million.  That's the impact of your proposal?


     MR. BAKER:  That is the impact of the proposal, in terms of the gross numbers.  I would just say that what's currently in rates right now, as we sit here today, is not this 46 million or the 44.5.  It's something in the area of 24 million.  I just want to clarify that it's not going to be an immediate increase to what customers are already paying, because this full amount is not currently in rates.

MR. THOMPSON:  All right.  But, well, let's just make sure we're clear on that.

The revenue requirement that was settled in your 2007 rate case is a revenue requirement for the period commencing January 1, 2007?

MR. BAKER:  That's correct.

MR. THOMPSON:  Okay.  And what you're saying is, for rates that are in force for 2006, the actual embedded amount for a premium is lower?

MR. BAKER:  That's correct.

MR. THOMPSON:  All right.  But based on the settlement, rates would go into effect on January 1, 2007, that will be $44 and a half million lower than they will be under your proposal?

MR. BAKER:  That's correct.

MR. THOMPSON:  And comparing the 2007 revenue requirement settled versus what you're proposing, the impact on the rate classes will be as I've described?

MR. BAKER:  That's correct.  Roughly.

MR. THOMPSON:  Roughly, roughly -- well, over $35 million increase to the residential rate class.

MR. BAKER:  Again, with the caveats that that's based on the market value as forecast at this particular point in time as part of that settlement.  And I'd just go back to my other comment that the value of storage in the market changes, and there's no certainty that that same level is going to continue to be there forever and a day.

MR. THOMPSON:  All right.  And then if you just go to the second response to the undertaking, and this goes to the point I was making earlier about how the premium is in the rate-making process for the purposes of constraining your returns to a reasonable level.

This response indicates that when you get the $44.5 million that you're proposing, the equity return will increase by 234 basis points; right?

MR. BAKER:  I don't agree with that.  Again, on that –

MR. THOMPSON:  Isn't that what it says? 


MR. BAKER:  Well, I think what was asked for in this question is to take the premium and convert it into what it would mean in terms of return on equity ,or basis points on return on equity.  So I was asked for a calculation and we provided it.

But again, I would say the impact of our proposal would be that, under forbearance, the assets that remain under regulation would earn a return commensurate with what the Board determined under what it is today, under the formula ROE.  And again, under our definition of "forbearance," the storage market and the assets and the revenues would have really no relation in terms of a regulated return on rate base concept.  


MR. THOMPSON:  Well, I think what I hear you saying is, if we split the rate base into your exfranchise storage-related rate base, the piece you're taking out -- that is part of the rate base you're taking out; is that correct?  Proposing to take out?

MR. BAKER:  That's right.

MR. THOMPSON:  And what is that?  What is it you're taking out?

MR. BAKER:  We'd be looking to split the -- we'd be looking to split the assets, remove the revenues and the costs associated with the exfranchise storage.

MR. THOMPSON:  All right.  But in words, what are the assets that you say come out, the assets that supposedly are supporting the exfranchise storage business?  How do you determine what they are?

MR. BAKER:  It would be an allocation of the current storage assets that we have today.  So we have a block of storage assets today that supports the combined business, infranchise and exfranchise, and we would need to do a cost allocation to split that.

MR. THOMPSON:  And when will we be doing that, if you get what you're after?

MR. BAKER:  After we got a Board decision, we would undertake to do that work and to file that material and that calculation.

MR. THOMPSON:  So we go back and revisit the 2007 rate case, is that the idea?

MR. BAKER:  My understanding is that there was already language incorporated into the 2007 ADR agreement related to this very issue, and specifically, when you look at the fact that we've got an Enbridge storage contract that has been the subject of some discussion in front of this Board, which we've negotiated and we have a market-based contract in place, and part of the revenues that are in our 2007 forecast relate to that Enbridge contract.

I can't remember exactly what page it's on, Mr. Thompson, but I know that there was language in that agreement that tied in together that there would be a potential impact on the 2007 settlement linked to what would come out of this proceeding.

MR. THOMPSON:  I don't know that we're aware of the split rate-based concept, but that's neither here nor there.  What I'm trying to get my head around is, are you saying that in the exercise of its forbearance power the Board has the power to start splitting up an integrated transmission, distribution, and storage utility?

MR. BAKER:  We're not proposing a physical separation of the assets; we're proposing a cost allocation of those assets.  

So we aren't proposing that we would divvy up specific storage pools and have one be infranchise and one exfranchise.  Physically, we're proposing that we leave the storage operation integrated as it is today and that we would do a cost allocation to split the rate base and the costs on the revenues.

MR. THOMPSON:  But is it your position that is being done under an exercise of forbearance?

MR. BAKER:  That's correct.

MR. THOMPSON:  So it's, what, the Board's forbearing from including part of the integrated system in what?

MR. BAKER:  It's forbearing from including the assets that underpin a competitive storage service in the exfranchise wholesale market from the determination of regulated rates.

MR. THOMPSON:  Okay.  Well, let's just try, if we can, then -- well, so you don't see any impediment to an exercise of the forbearance power as a result of the fact that this system of yours, storage, distribution, and transmission, is wholly integrated?
MR. BAKER:  No.
MR. THOMPSON:  That's not going to hold you back.
MR. BAKER:  No, we don't see any problem with that.  I mean, we do have a cost-allocation study.  We do cost allocation all the time, so we don't see that as a major impediment, or a major hurdle.  
And again, it stems from our proposal that when we step back and look at it, particularly the infranchise market, where storage is still for the most part bundled with other monopoly distribution and transmission services, it was our view that that was the most practical and appropriate way to approach it.
MR. THOMPSON:  Okay.  I'd like to just try and take a stab at trying to find out the measure of returns that this proposal will generate if it's approved on the piece you want to take out.
You want to take out a certain component of the storage assets, or an allocation of storage assets?
MR. BAKER:  That's correct.  An allocation of the assets, the revenues and the costs; that's right.
MR. THOMPSON:  And in terms of the assets, it's the assets that you will determine are supporting the exfranchise storage business only? 
MR. BAKER:  That's correct.
MR. THOMPSON:  And in trying to get a measure of the level of returns that that new little line of business is going realize under this scenario you're proposing where you keep all the premium, what I've done is this.  I've compared it to the cost-based rate information that was provided in response to some undertakings by Mr. Kitchen and by Mr. Isherwood to Mr. Brown.  They are Exhibit B, tab 1, Undertaking 15, and Exhibit B, tab 1, Undertaking 16.

I apologize, Mr. Chairman.  I don't have this in a bound brief, but I couldn't locate a copier at 4:00 a.m. last night.

And the other document you'll need, witness panel, is the transcript of the Technical Conference on May the 19th, and it's my examination of the panel.  Mr. Isherwood was on the panel.  He was answering the questions.  And I'm looking at, in particular, at pages 97 and following.

MR. BAKER:  Sorry, can you repeat the page again?

MR. THOMPSON:  97.  I'm discussing these two undertaking responses with Mr. Isherwood there.

MR. THOMPSON:  Does everybody -- no?

MR. BAKER:  I think we have it all.

MR. THOMPSON:  Okay, and I just really wanted to get on the record here the discussion I had with Mr. Isherwood.  Starting about line 13 on page 97, where I referred him to the Undertaking response 15, and he confirmed that the cost-based rate for storage space was about 31 cents per gJ.  Do you recall that, Mr. Isherwood?

MR. ISHERWOOD:  That's correct.

MR. THOMPSON:  October.  And then I took you to your undertake Undertaking Response No. 16, which was your calculation of a market-based rate for storage, and on the last page that came to about 92 cents per U.S. -- 92 cents U.S. per MMBTU; do you recall that?

MR. ISHERWOOD:  Yes, I do.

MR. THOMPSON:  And over on page 98, at the top there, you agreed that that would be about a dollar, Canadian?

MR. ISHERWOOD:  Fair enough.

MR. THOMPSON:  And then we established that the ratio between cost-based to market-based, was somewhat in excess of 3:1?  That's the .31 -- the dollar to the .31?

MR. ISHERWOOD:  Right.  And I think the point I also made was that the market number in Undertaking No. 16 was really based on the gas commodity market on March 29th, 2005.  So it was really a snapshot.  It's one point in time.

MR. THOMPSON:  That's fair, and I accept that.

MR. ISHERWOOD:  Undertaking U.16 is really the intrinsic value of storage.  In our reply evidence, we actually submitted a graph that showed the historical value of summer/winter differentials.  And it does show the volatility and the rangability of that number, going from actually negative numbers to numbers in this range.

MR. THOMPSON:  Well, I just want to use this as an illustration of how I might estimate the so-called supernormal returns that are in play here.

But within the 30 cents, 31 cents, Mr. Baker, based on our earlier discussion, there is a component for return in taxes; right?

MR. BAKER:  That's correct.

MR. THOMPSON:  And approximately what would that be?

MR. BAKER:  You mean, how much out of the …

MR. THOMPSON:  How much of the 30 would be returned in taxes?

MR. BAKER:  I don't have that in front of me, and I'm not sure I'd know.

MR. THOMPSON:  Well, could you undertake to get it, but -- would you undertake to derive that for me, please?

MR. BAKER:  Sure.

MR. THOMPSON:  I guess I need a number for that.

MS. SEBALJ:  That's Undertaking K.2.1.

UNDERTAKING NO. K2.2:  THE COMPANY WILL PERFORM A CALCULATION OF THE COSTS OF CAPITAL IN THE 30 CENTS SHOWN IN UNDERTAKING U.16 FROM THE TECHNICAL CONFERENCE IN THIS HEARING
MR. THOMPSON:  Thank you.  And for the purposes of illustration, can we assume it might be something in the order of 10 cents?  About a third?

MR. BAKER:  Sure, we can assume that.

MR. THOMPSON:  Okay.  And so the 10 cents of return in taxes on the 30 cents would represent the Board-allowed return on equity for 2007; right?  The illustrative 10 cents.

MR. BAKER:  I think it would represent the total return on the investment, it wouldn't just be the return on equity.  It would be the return on our debt and preferred share capital structure as well.

MR. THOMPSON:  Okay.  Well, let's just take, then, return on equity.  What would it be, about?

MR. BAKER:  I don't know.

MR. THOMPSON:  Well, for the -- it's going to be less than our illustrative 10, and –

MR. BAKER:  Oh, call it 8.

MR. THOMPSON:  All right.  Let's call it 8 cents.  All right.

And so now, under your proposal, we've got a 30 cent price of which 8 cents is return on equity.  And that price goes up to a buck.

MR. BAKER:  Well, I think the total cost of this service is the 30 cents that is indicated there.

MR. THOMPSON:  Yes, which includes a return.

MR. BAKER:  Which includes a return.

MR. THOMPSON:  Right.  And if you get what you're asking for, the 8 cents in that price that is currently return on equity, the price will now be a buck.

MR. BAKER:  At that the specific snapshot, point in time; that's correct.

MR. THOMPSON:  Right.  And so the revenue attributable to equity - nothing else has changed - is 70 cents plus the 8 cents; Right?  In this illustration?

MR. BAKER:  In that illustration, that's probably right.

MR. THOMPSON:  And if your return on equity at the 8 cents is about 9 percent, then at 78 cents it's about 80 percent.

MR. BAKER:  I think on part of the same undertaking, we can undertake to look at that and do that calculation.

MR. THOMPSON:  But directionally, that's what happens.

MR. BAKER:  Directionally, it's going to be higher; that's correct.

MR. THOMPSON:  Well, it's going to be way up there.  It's not going to be 9 percent.

MR. BAKER:  Again, at that point in time, I go back to Mr. Isherwood's comment that this is a competitive market and the prices change.  And when you look back over history, you've seen significant change in volatility and the seasonal price spread of natural gas, in those values, to some points where it's been negative.  

So I'm not disputing the fact that it's volatile, and particularly, if you look at a situation that we've had this year, as an example, where we've come out of a very warm winter.  We've seen short-term commodity prices fall given the excess inventory we've had, and that spread widens out.  So you'll have periods of time when it's wide, and you'll have periods of time when it's very tight.

MR. THOMPSON:  You would not be asking the Board to forbear from regulation if rates were going down, would you?

MR. BAKER:  What we've been asked to do is take a look at, in our view, is the market competitive.  And we filed the analysis which says, in our view, it is.  That's what we were asked to do as part of looking at this whole question of forbearance.

And what we've said is that we're prepared to go forward and we'll take the risk on ups and downs in terms of what happens in that market. 

But I think the other thing that we're also addressing in this hearing is what we need to do to continue to develop more storage as well, as we go forward, whether that's storage space or deliverability.  And again it's part of a package in terms of what we're looking at.
MR. THOMPSON:  But the bottom line, Mr. Baker, I'd suggest, is this.
What you're asking this Board to do in the exercise of its forbearance power will have an impact, an immediate impact, 2007 current Board-approved, versus the output of your proposal, of about $45 million increase in rates to infranchise customers.  That's what's going to happen.

MR. BAKER:  It will remove that current subsidy that based on the 2007 settlement would flow back, that's right.
MR. THOMPSON:  And the impact on your shareholder, you're asking the Board to do that so that your shareholder can earn about an 80 percent return on the investment in assets to support exfranchise storage services?
MR. BAKER:  I'm going disagree again, because you cannot take a snapshot point in time of a commodity price spread and say that that is the ongoing return that the shareholder's going to earn.
Again, you have to come back to the fact that storage is valued based on seasonal commodity prices.  We all know that they're volatile and they change.  So you can't look at a one-day commodity price differential and say that's the return to the shareholder because that's just not the way to look at it.
MR. THOMPSON:  Well, what is a good way to look at it?  I'm sure you've probably done it.
MR. BAKER:  The way you look at it is you can go back, at least in part, by looking at history in terms of what the historical price spreads have been.  But I would submit that trying to predict with any degree of assurance going forward where commodity prices are going and where seasonal commodity price spreads are going is a very, very difficult task.  I, for one, can't predict it.
MR. THOMPSON:  Are you telling me that nobody's forecast the returns on equity that are likely to be  realized in the exfranchise business line if your proposal is approved?
MR. BAKER:  We have not done a long-term forecast of where we think commodity prices and seasonal price spreads are going to be.
MR. THOMPSON:  I asked about the returns on equity.
MR. BAKER:  But that's the basis by which you would determine the return on equity.  You have to start with what the value of the storage is, and what you think that value's going to be, going forward in order to determine your return. 

 MR. THOMPSON:  So nobody's done an estimate of the type.

MR. BAKER:  We have not.
MR. THOMPSON:  I see.  I find that hard to believe.  However...
MS. SEBALJ:  Mr. Thompson, I apologize.  I need to correct the record.  It should be undertaking 2.2.  And I'm wondering if we should clarify, because I think there was a subsequent piece that was offered up as part of that undertaking.  If we can just clarify what it was.
MR. THOMPSON:  I have to get Mr. Baker to clarify it because I think he suggested that the 10 cents, as I understood it, was all costs of capital, or all return.  So my understanding is that the company will be doing a calculation of the costs of capital in the 30 cents, including the equity return.  Is that correct?

MR. BAKER:  That's correct.
MR. THOMPSON:  Okay.
MS. SEBALJ:  Thank you.
MR. THOMPSON:  Now, would you agree with me, Mr. Baker, that in order to prevent this supernormal returns potential from being realized, the options are for the Board to either stick with the status quo, which would have your market prices in the exfranchise area plus the premium calculated and allocated in an appropriate manner.  That's one way to prevent the bump-up in return?
MR. BAKER:  Again, I'm just not -- I'm not buying into the characterization of "supernormal return," again, because those words –

MR. THOMPSON:  Well, those words weren't mine.  It came from Professor Schwindt.  I thought he, in his reply material, was trying to justify supernormal returns.
MR. SCHWINDT:  I think I used the term "economic rent."  I don't know that I ever used supernormal return, but it's okay.  It really doesn't make much difference that way.  In other words, there would be a return to that specific asset, yes, that would be high.
MR. THOMPSON:  If we look, Professor Schwindt, at your reply testimony, at page 5, at line 10, you use the phrase "supernormal returns."
MR. SCHWINDT:  You're correct.  Supernormal returns are a form of economic rent.
MR. THOMPSON:  Yes.  And you're sort of telling us there that's nothing to be concerned about; is that right?  That's your message?
MR. SCHWINDT:  That the existence of economic rents is nothing to be concerned about, is that the question?
MR. THOMPSON:  Supernormal returns.
MR. SCHWINDT:  Or supernormal returns.
MR. THOMPSON:  Is nothing to be concerned about.  Is that your message?
MR. SCHWINDT:  No, that's not my message.  I thought it was -- well, as I set out in the reply argument, there are a number of reasons why a firm would earn those types of returns.  One of them is due to monopoly power.  But there are other quite innocuous explanations for it.
MR. THOMPSON:  Right.  But it seems to me to the company is asking the Board to exercise its statutory powers in a way that will require consumers to pay supernormal returns.
MR. SCHWINDT:  Well, what they're asking for is to be allowed to put this particular activity into a competitive realm, and to accept the risk of not making money and a reward if they do make money.
And in my experience, Union has asked for other activities to be taken out of regulation where everyone was talking about what a cash cow this would be, and with hindsight it turned out that it was a competitive market and Union didn't do particularly well.
So I don't know how one can predict that this is going to continue to generate economic rents, regardless of what the current situation is.
MR. THOMPSON:  Well, I thought that was pretty valuable stuff.  I thought it was pretty valuable stuff.  I thought you've spent a lot of time here telling us how valuable storage is.
MR. SCHWINDT:  Today it is very valuable.  What it's going to be tomorrow, I think I've explained over and over again, one can't predict with accuracy.
MR. BAKER:  I'd also just come back.  I think what you had said was what we were seeking is that we would require consumers to pay supernormal returns, and that's not an appropriate characterization.  Again, in this market, what Union does is take storage out in an open season, and parties bid on it.  So we're not requiring them to pay anything.  
The market bids for the value of storage based on what it is at the point in time of that storage is released, again, largely based on commodity price differential, so Union is not determining or indicating any price that consumers need to pay for that product.
MR. THOMPSON:  Well, there are two ways to come at this, and without having this return jump, as I've described it.  One is we can maintain the status quo with the premium being calculated and allocated back.  That's one way of doing it.  I know you don't agree with it.
And another way, what you mentioned in your testimony, was if the exfranchise market were priced at cost-based rates, then that would be another way of eliminating the premium, but you wouldn't get this big -- well, you would get a jump in infranchise customers' rates one way or the other.  That was your point in examination in-chief.
MR. BAKER:  I think the point I was trying to make is that in our view, if the Board were to determine that the market is, in fact, not competitive, and therefore market-based rates are not appropriate because the market's not competitive, then those assets would remain in regulation, and we presumably wouldn't be charging the market-based rates that we have been charging since 1989 for those services.  So, therefore, that money would come out.
MR. THOMPSON:  So of the –

MR. BAKER:  It's the difficulty with the middle ground, which is to say that market-based rates are appropriate, which in our view means that there's determination that the market is competitive to support the pricing of services at market based rates.  And then to say, given that, that there's market-based rates and the market's competitive, to maintain the status quo would not be, in our view, consistent with the definition of forbearance.
MR. THOMPSON:  All right.  Well, it all comes down as to whether the Board is going to continue exercising rate-making jurisdictions, which includes market-based rate authority, and the calculation of premium or, in your view, forbear, which means no regulation whatsoever; right?
MR. BAKER:  Would you repeat that again?  Sorry.
MR. THOMPSON:  Well, perhaps I should ask you:  Is it your view of forbearance that it's not regulation whatsoever?
MR. BAKER:  That's correct.  If it's a determination that the market's competitive, then the Board would forbear from regulating that service.
MR. THOMPSON:  Okay.  And so if the decision is made to forbear, I understand your position to be the premium goes to the shareholder.
MR. BAKER:  The revenues and the costs associated with that service would be managed by the shareholder.  That's correct.
MR. THOMPSON:  Which means the premium goes to the shareholder.
MR. BAKER:  What is a current premium today.  That's right.
MR. THOMPSON:  And so it's your view of forbearance that the Board loses its authority to continue to supervise that premium under a forbearance scenario?
MR. BAKER:  That would be our definition; that's correct.
MR. THOMPSON:  Right.  
Whereas, if the Board continues to exercise its rate-making authority, including its power to establish market-based rates where it considers it appropriate, it maintains supervisory power over the premium.  That's the distinction, isn't it?
MR. BAKER:  I see where you're going, but today, when I look at it, I mean, what the Board approves in terms of rates is a range rate for those services.  So it's not really approving a market-based rate, per se.  We have a range.  It's the market that is determining what the value of that service is, not the Board.
MR. THOMPSON:  But you asked the Board to set the range to encompass the market, as you see it.
MR. BAKER:  We've asked the Board to set a wide enough range so that the value of the services in the marketplace can be realized.
MR. THOMPSON:  All right.
MR. BAKER:  In the competitive market.
MR. THOMPSON:  Okay.  Let me move on to just an understanding of the deferral account regime that you're proposing as well.  And I think in-chief, the account numbers were read out, 179-69, 179-70, 179-72, 179-73, 179-74.
These are all revenue deferral accounts; right?
MR. BAKER:  They're margin deferral accounts, so they're not a cost.
MR. THOMPSON:  Oh, margin.  Sorry.  But are there ever any negatives that go in them, I guess is what I'm -- I thought they were revenue deferral accounts as opposed to cost deferral accounts.
MR. BAKER:  There could be negatives to the extent that the value of storage was less than cost.
MR. THOMPSON:  Okay.  And I thought I understood you to say that two of them you're proposing to close because they're tied to the exfranchise market.  Did I understand that correctly?
MR. BAKER:  I believe we're proposing to close two of them that are specifically storage-related, storage related to the exfranchise market; that's correct.  So, as part of the determination in this proceeding, we would see those accounts eliminated.
MR. THOMPSON:  All right.  So if the Board decides to forbear in exfranchise storage, do I understand correctly your position is that decision means those two accounts should be terminated?
MR. BAKER:  That's correct, because those services would be now outside of regulation.
MR. THOMPSON:  All right.  And the other three -- and those were 179-70 and 179-72, if I heard you correctly in-chief?
MR. BAKER:  I believe that's correct.
MR. THOMPSON:  Okay.  And then the other three, 179-69, 179-73, 179-74, I think the first one's exchanges and the second one is other S&T revenues, and then other direct purchase services.  I didn't quite follow the rationale for closing those, because I understood they relate to the regulated side of the business, or what will continue to be regulated.
MR. POREDOS:  Mr. Thompson, if I could add on that one.  The proposal is that those three accounts, any revenues that were forecast within those three accounts would be included in rates at a hundred percent and not have the 90/10 split as normal in previous hearings.
That would mean that that portion of the revenue would be guaranteed to customers, and then anything above that would go to the shareholder in an IR period.  Or below.  I mean, it could go either way, as we say.
MR. THOMPSON:  Right.  But I guess where I'm having difficulty is, we've had a rate case that's settled.  And these deferral accounts were the subject matter of that rate case, but I understood that some of them were coming forward -- well, they were all coming forward to this case for further discussion.
But it seems to me that in this case, the only ones that should be addressed are those that are tied to your forbearance request.  And my understanding is that's only two of them.
MR. BAKER:  That's certainly -- we were trying to make that clarification at the outset as well, is that we had a proposal in the rate case to eliminate all of the deferral accounts, the five that were mentioned.  That whole issue got turned over into this proceeding.
But there is more at play, as you've pointed out, than just strictly the two pure storage-related accounts.
MR. THOMPSON:  Okay.  And the rationale, then, for eliminating the three that are still tied to the regulated business, as you envisage it, is what?  We're headed into incentive regulation?
MR. BAKER:  I think there are a number of different reasons.  One is that for those remaining accounts, we think that they're forecastable.  And to the extent that circumstances change in a given year that allows the revenues to either move up or down, that we would manage those over an incentive regulation framework.
We're also looking at some of the comments that the Board made in the NGF report around incentive regulation, and I think directionally, to reduce rather than increase the number of deferral accounts that are in place over such a framework.
So those were two of the reasons supporting it.
MR. THOMPSON:  Can we expect a number of cost deferral accounts to be closed as well in the up and coming incentive regulation?
MR. BAKER:  I'm sure there will be many things up for discussion in the up and coming incentive rate-making framework.
MR. THOMPSON:  So the future of three of these accounts does not depend on the forbearance or no forbearance proposition?
MR. BAKER:  That's correct.
MR. THOMPSON:  But if the Board decides not to forbear in the exfranchise market, does that mean the other two accounts stay alive?  I think it would have to.
MR. BAKER:  There's a couple different things here.  I'd start by saying that if the Board's not -- if the Board makes a determination not to forbear, I presume that that would be based on a decision that the market's not competitive.  And then there would be a question in our minds, in terms of the support for market-based rates.
So, if you go down that path and work backward, there may, in fact, be no premium, if that's the decision that the Board makes.  So the existence or non-existence of deferral accounts may be moot.
I don't know exactly the rationale for maintaining, as you put it, the status quo, where we find that we continue to do what we're doing in a competitive market and still maintain those deferral accounts. But if that were to happen, our case would be that all the deferral accounts be eliminated, all of the S&T deferral accounts.   
And I should put some perspective on it, and step back and look at storage and what drives the value of storage.  If you take this past winter as an example, we had one of the warmest winters on history, and we saw short-term commodity prices - this summer to the end of last winter, and this summer - decrease significantly, relative to the price of the commodity next winter.  So we saw storage values widen to probably some of the highest levels that we've ever seen. So we went through the winter and we had a significant impact in terms of a reduction in our delivery revenues because of the impact of weather. If you looked at the offsetting impact of that in terms of storage, and as Union trying to manage the business, we don't have access to that because of the deferral accounts and the fact that the majority of that is captured in the deferral accounts and flows back. 
So what we were trying to get at is to have a mechanism and a framework, particularly as we go forward and try to look at incentive regulation, where we have all the components of our business available to try to manage our revenues and our business going forward. And when you see that kind of interplay, we take a negative impact on weather on one side, but we can't have access to the other portion to have business, which definitely has a weather impact because of the deferral accounts. 
MR. KAISER:  Mr. Thompson, would this be a convenient time to take the afternoon break? 
MR. THOMPSON:  Yes, it would be fine.  Thank you. 
MR. KAISER:  15 minutes.  
--- Recess taken at 2:54 p.m.   

--- On resuming at 3:13 p.m.
MR. KAISER:  Please be seated.  Mr. Thompson.
MR. THOMPSON:  Thank you, Mr. Chairman.   I just want to talk for a moment, panel, about the transactional service business.  You've portrayed your plan here is you have a certain portion of storage assets that will be allocated to exfranchise, and then there will be a certain portion that will be allocated to infranchise customers; am I correct?
MR. BAKER:  That's correct.
MR. THOMPSON:  And the portion that's allocated to infranchise under your proposition remains regulated?
MR. BAKER:  That's correct.
MR. THOMPSON:  And the transactional services business, is that based on using the portion of the assets dedicated to infranchise only?
MR. BAKER:  Sorry, can you repeat the question?
MR. THOMPSON:  Yeah.  The transactional services business, I'm thinking of Enbridge in particular, they use what they say are the infranchise assets when they're idle to support TS business.  That generates revenues, goes into a deferral account.  I'm trying to find out, is that what happens in your operation as well?
MR. BAKER:  It would be a combination of both.  It would be all of the assets.
MR. THOMPSON:  All right.  And so how are we dealing with that?  Are we having half of the TS business being accounted for?  What's the -- how are we going determine, under your proposition, where the TS revenues go?
MR. POREDOS:  Mr. Thompson, with the determination of competition in the storage market, we believe any asset that would be sold or any service sold in a competitive market should go to shareholder, and would be the forbearance on that.  The infranchise customers would get the services that they have basically contracted for, and we would not be sharing anything.
MR. THOMPSON:  All right.  So your proposition is even though the assets would be -- a portion of the assets would be allocated to the infranchise side of the ledger, to the extent those storage assets are idle and are used to support TS business that's done on a market-based type of fee, that doesn't accrue to the utility side of the ledger?  Have I understood that correctly?
MR. POREDOS:  What we're saying is that any asset service that would be sold in the competitive market would be allocated to the shareholder, because it's an allocated -- sorry, because a competitive market, assuming the determination of forbearance.
MR. THOMPSON:  Right.  Regardless of whether it's been based on utilization of utility assets or non-utility assets?
MR. POREDOS:  Well, Mr. Thompson, the only way –

MR. THOMPSON:  Have I got that straight, first of all?  Is that your proposition?
MR. POREDOS:  Any asset that is sold in a competitive market would be a part of the shareholder ledger.  But the issue about infranchise, the only time you really get infranchise assets that can be sold in exfranchise market is because of something happening in -- because of weather, or less utilization by infranchise customers.  So it's not as if we're cutting back on services or anything else for infranchise customers.  The customers will get the same service they get today.
MR. THOMPSON:  I understand what you're saying.
MR. BAKER:  I think it goes back to the point that I made just before break, in that typically something has to happen, apart from a normal forecast, to give rise to those assets being available, whether it's in the exfranchise market or the infranchise market.
Typically, what we see that related to is weather related to an impact, and an impact on price.  
So it goes back to the point I was trying to make earlier, where we're looking to have, particularly on a longer-term framework going forward, access to all of the components of our business to manage it.  We'll take that on and we'll manage it under an incentive rate-making framework or whatever.  But we're finding it difficult to take the risks on one side and not have access to the other components of our business as well.
MR. THOMPSON:  All right.  So are you asking the Board to forbear from continuing to regulate or supervise the TS revenues that you currently realize as a result of the utilization of assets that are allocated to infranchise users but temporarily idle?
MR. BAKER:  It would be looking at managing all of our storage assets.  And to the extent that there's capacity that that's freed up from whatever circumstance and that asset is taken out and marketed in the competitive market, that there would be no deferral accounts, and that would not, in any way, flow back.
MR. THOMPSON:  Right.  
Turning to storage contract approvals.  You’re asking that that requirement be eliminated, as I understand it?
MR. BAKER:  That's correct.
MR. THOMPSON:  And that's whether they are storage contracts for infranchise customers or exfranchise customers?
MR. BAKER:  That's correct.
MR. THOMPSON:  And the rationale for that is what?
MR. BAKER:  Well, in the exfranchise, again, our position is that the market's competitive, supports market-based rates, and therefore, under forbearance framework, there would be no requirement for Board approval of those contracts.
Similarly on the infranchise, our proposal is, moving forward, to the extent that there's incremental infranchise requirements we would procure those on the marketplace.  And again, we would not see a need for approval.
MR. THOMPSON:  Now, there's been a lot of evidence in this case about the need for transparency and things filed on the website and that kind of thing.  Are these propositions that you -- are these proposals that you make for eliminating storage contract approvals based on you making these contracts more transparent?  Will they be filed, disclosed, so that everybody can see what's going on?  Or is it going to be a big secret again?
MR. BAKER:  I think, going forward, that's certainly something we'd be prepared to look at in terms of -- we're certainly not going to disclose price or commercial details, but I think we would look to have some disclosure, whether that's on our website or through another forum.
MR. THOMPSON:  So if the Board conditioned its acceptance of this proposal on some specific, I'll just say, transparency requirements, you wouldn't have a problem with that?
MR. BAKER:  Again, subject to the caveat of not disclosing confidential commercial information.
MR. THOMPSON:  All right.  Let me move on now.
The new service, you had some discussion about that in your examination in-chief with Mr. Leslie.  These were the market-based F24-T/F24-S.  There was a discussion of those in your examination in-chief.  Do you recall that? 
We're talking about the new services that you described in your examination in-chief, something to the effect, if we don't get what we want, we're not going to offer them.  I'm paraphrasing it in typical IGUA rhetoric but ...
MR. ISHERWOOD:  I think what we said earlier was, if the Board chose not to forbear, the one option that we may have would be to go in the marketplace and actually purchase a service, that would allow us then to offer the other services we're trying to develop here.
MR. THOMPSON:  Right.  But it wasn't clear to me, you're proposing new services.  The Board has not even -- this F24-T and the rest of them.  But by the same token, you seem to be asking them to forbear.  Have I got that right?
MR. ISHERWOOD:  F24-T is a cost-of-service transport service.  The only three that are market-based are the upstream pipeline balancing service, the downstream pipeline balancing service, and F24-S.
MR. THOMPSON:  Right.
MR. ISHERWOOD:  And I'd also throw into this mix as well incremental deliverability above what would be allocated to a large power general customer under general T1 contract.  All four of those services would require Union to build more deliverability. 

And for us to attract the capital to do that, we would definitely need to have a forbearance type of model, more than likely.  To the extent we didn't have that, our proposal or our suggestion was we would go out on the market and try and purchase that same service.

MR. THOMPSON:  But this is where I'm confused with what you described as the forbearance type of model.  To me, forbearance comes after the Board has regulated for a while.  Here you've got services that haven't even been approved before.  And so it sounds to me like you're asking the Board to exercise market-based rate-making authority and approve these under the auspices of a market-based price signal regime.  Is that really what you're asking for?

MR. BAKER:  No.  Not really, because if you look at what we have today, you can say that we have a market-based pricing regime.  But we don't have the economic incentive to go out and look to develop and commit capital to new storage or new storage deliverability.

There are risks associated with doing that in terms of developing that kind of business.  So, to the extent that we commit capital and we develop an asset and we sell it into the market at a market-based rate, under today's framework the majority of that value goes back.  It's not a framework that compensates someone like Union to go out and take the risk to develop those kinds of assets and commit the capital to them.

MR. THOMPSON:  So what is it you're asking the Board to approve with respect to these new services?  Or are you just telling us:  This is what we plan to do, leave us alone.

MR. BAKER:  No, I think it's definitely related to what we're dealing with in this hearing.  It is saying that the market for those services, the exfranchise wholesale market, is competitive, that market-based rates are supportable, and on that basis we would go forward and we would look to sell those services at rates that would be sufficient enough for us to commit the capital and develop those assets.

MR. THOMPSON:  The Board will approve words but nothing else?  Is that the idea?

MR. BAKER:  I don't see the distinction to the extent that there is a determination that there's forbearance from the existing exfranchise wholesale storage market.  To the extent that we developed new assets and sold those services as part of that market, I would see that as being one and the same thing.

MR. THOMPSON:  Are these services, then, part of the exfranchise market?  I thought some of them would be for infranchise customers.

MR. ISHERWOOD:  I think they're primarily for the exfranchise market.  We did talk about the settlement agreement covers off the -- or more nominations, for example, applying to U7 and T1, in some circumstance.  But the upstream and downstream service in the F24-S is primarily for the exfranchise market.

MR. THOMPSON:  Okay.  Well, can you help me with how the Board or anybody else could get a handle on the kinds of returns that you would be deriving from these services under your proposal, or is that going to be beyond the purview of anybody's scrutiny?

MR. BAKER:  For which, the services that you just –

MR. THOMPSON:  These new services that you say are storage-related but needed by the gas-fired generators, primarily.

MR. BAKER:  Again, to the extent that -- we would take a look at the capital that would be required, and to the extent that we went out with an open season and we got bids from certain customers for those service, we would look at that and say are the values sufficient enough for us to support the allocation of capital and develop those assets.

So again, that's the process.  There could be a lot of different terms.  Some parties may be prepared to commit to a 10-year term for service, some for a 5-year.  And that's the issue that we face in terms of trying to commit capital and develop assets, particularly on the storage side, is that the market is not homogeneous, not everybody is out there willing to bid 10- or 20-year terms for storage contracts.

So to the extent that a party was only willing to bid for a five-year term, for us to get the capital, they would need to pay a higher price to compensate us for the risk of what might happen on the capacity on the back end after that primary contract.

MR. HENNING:  Mr. Thompson, if I might add something that may help in terms of that.

Within the United States framework, when they choose for a new facility to forbear, or their parlance would be to grant market-based rates authority for those services, there is no cost-of-service calculation, because there is no filing of the costs.  It is deemed to be the marketplace itself in those competitive services that disciplines prices, and so there is no calculated rate of return.

MR. THOMPSON:  Well, there's a difference between market-based rate authority, at least as far as Union is concerned, and forbearance.  Market-based rate authority engages the Board's rate-making power, and so it has the power to scrutinize what's goes on.

MR. BAKER:  To be clear, we're seeking forbearance in prices, market-based prices that are determined in the marketplace.

MR. THOMPSON:  I understand that.  And so nobody will have the power to scrutinize what goes on with these services.  You're going put them out for bids, take them back to your exfranchise room, non-utility, look at them, calculate the returns, invest the capital, and get on with life.  Nobody will see that, under your proposal.

MR. BAKER:  That's correct.

MR. THOMPSON:  And if the Board said, no, we want to keep an eye on these services, we'll give you market-based rate authority to do this, and has maybe some reporting requirements, what's the company's reaction to that?  I thought it was buzz off, we won't do it.

MR. BAKER:  A couple points.  I think back to what Mr. Henning said, we would be looking for -- to the extent that there's a finding that the market's competitive, we would be looking for the market would be the ones that that would discipline those prices.

In that case, we would not see a need for the Board to have to look at those on a going-forward basis in terms of what's going on.

MR. THOMPSON:  But if the Board says, yes, we'd like to keep an eye on it, the company's reaction is what?

MR. BAKER:  I think to the extent that the Board wanted to see it, I mean, that's something that I would have to think about.  But it's got to be linked up with the proposal earlier that you cannot have a market price regime with the deferral account mechanism that we have in place today, because it does not compensate for the risk of going forward and developing those kinds of assets on the storage and the deliverability.  Because you may have a situation where you undertake a storage development and it doesn't turn out, in which case you've expended capital for which there is absolutely no return.  And you need market rates on the facility that you actually develop that is taken to market to manage that risk in total.

MR. THOMPSON:  But the deferral account does give the Board a tool to monitor returns.  I take your point you may need a higher return to get in this business, as opposed to the 9 percent.  But the Board can determine that on a case-by-case basis, and it can determine it by allocating the monies in the deferral account, for example.  What's the problem with that?

MR. BAKER:  In our view, it's just not a sustainable framework to go forward.  You've got third-party storage developers that are looking to invest in this province that are also in Michigan, and to try to have that kind of targeted mechanism for one component of the competitive market relative to others that are operating in a full competitive market just, in our view, it doesn't make sense.

MR. THOMPSON:  Okay.  

Let's move on to the storage development proposition that you were discussing, I think, in your examination in-chief.  Would you agree with me you don't need an exercise of forbearance to stimulate storage development by third party-storage providers?  It's not going to help them.
MR. BAKER:  Does Union Gas need it?  Is that the question?  I think third-party storage developers would need an environment where they're allowed to price storage at market to cover the risk and underpin their investment.
MR. THOMPSON:  And isn't that the environment now for third-party storage developers in Ontario?  I thought Tiperary, or whatever that outfit was, was allowed to -- Mr. Leslie's laughing -- was allowed to carry on with market-based pricing.      
MR. POREDOS:  Mr. Thompson, third-party developers can price.  As I understand the Board's decision a little while back, even through this process, that any new developers could charge market rates.  From that standpoint, though, Union believes it should be a level playing field between all players, so that everyone who can develop storage has the same position and can invest the capital at the same way.
MR. THOMPSON:  Well, what are Union's storage development plans?  Do they have any?  I thought that was all under the auspices of MHP.
MR. POREDOS:  Union today does not have a stable of prospects to develop storage.  Under the present regulatory regime, it would not be feasible for a utility to invest in that, as Mr. Baker said.  
If we went out and tried to develop a pool, and let's say we spent $5 or $6 million on that development, which is not out of line, and then found that that pool couldn't be produced in the way to be a storage cavern, there would be no way for Union or a utility to put that money into rate base.  So why would a utility go out and spend that kind of money or take that kind of risk, if they're not guaranteed that they can recover the costs?
MR. THOMPSON:  Well, you're not going to recover the costs if you don't find anything.
MR. BAKER:  I'd change it to say that we're not looking for a guarantee of costs, but we're looking for an opportunity to earn a return on a line of business, so that we would take the good with the bad and manage that risk.  So clearly, when we're seeking a determination that the market's competitive and a framework of forbearance, we're looking to manage that, and we aren't looking for a guarantee.
MR. THOMPSON:  But you have no immediate plans for storage development; is that correct?
MR. BAKER:  That's true as we sit here today, largely because of the framework that we're under.  We just can't economically justify doing it.
MR. THOMPSON:  What precludes you, if the returns are inadequate, from the storage development perspective of simply -- you have to come to the Board for some approvals when you are developing storage.  Why can't you put forward what you suggest is the reasonable return for this line of business?  What's wrong with that?
MR. BAKER:  You’ve got step back, again.  Our view is that the market is competitive.  Union doesn't have market power and, therefore, there's no need for Board oversight to regulate Union as a specific developer of storage capacity relative to other third-party storage developers.
Again, we feel that there should be a level playing field; it should be consistent amongst all players, and that will allow whatever facilities are out there looking to be developed to be on a level playing field; and the best ones will go forward, and the ones that aren't good, you know, maybe they'll go forward and they won't earn their return, or maybe they won't go forward at all.
MR. HENNING:  Mr. Thompson, if I might, once of the inferences from the way you're asking the questions leaves me to think that you're suggesting that the Board should be indifferent between cost-of-service regulation and market pricing and forbearance for competitive services.
And I would suggest that the Board should not be indifferent.  If we're, in fact, talking about competitive services here, the market is going to be superior in terms of economic efficiency, attracting capital, and the allocation of resources, than the proxy of cost-based regulation in instances where you have a competitive market.
I think, in fact, the Commissioner of Competition agreed with that in the filing that was put forth in the Natural Gas Forum.  And so I think we do need to step back and think about that, in those competitive services.
In my opinion -- the Board should not be indifferent
MR. THOMPSON:  Well, I'm not sure I was suggesting that they should be, but thank you for that impromptu speech.
Let's move on to market power analysis.  I will be not too long here, I hope.  But just as preliminaries to get a clear understanding of what I'm talking about, Mr. Baker, what proportion of Union's load is direct-purchase, approximately?
MR. BAKER:  On a customer basis, it's approximately 40 percent of our customers have elected the direct-purchase option.  Virtually all the large commercial contract customers and around 40 percent of the regular rate market.
MR. THOMPSON:  Right.  And is it an obligation of the direct purchasers, generally speaking, to deliver their daily contract quantity each and every day?
MR. BAKER:  That's correct.
MR. THOMPSON:  All right.  And that obligation has not changed?
MR. BAKER:  No.
MR. THOMPSON:  Okay.  And so, and that obligation enables the direct purchaser, either through Union or on its own account, to sustain a high-load factor on upstream transportation?
MR. BAKER:  That's correct.
MR. THOMPSON:  Right.  And that obligation requires the direct purchaser to deliver the DCQ to Union each and every day, 365 days a year?
MR. BAKER:  That's correct.  And that's the basic underpinning of the aggregate excess storage allocation in the infranchise market, is to handle that seasonal variation between the firm DCQ that they deliver each and every day, relative to their seasonal consumption pattern.
MR. THOMPSON:  And similarly with system-gas that you buy for your infranchise customers, do you try and do the same at this point, i.e., purchase -- carry on upstream systems about 1/365th of their requirements on a daily  basis?
MR. BAKER:  We look to operate at as high a load factor as we can get, which is very close to a hundred percent.  That's subject to weather variations that we see throughout the year.
MR. THOMPSON:  And so for direct purchasers, when they're looking at their -- and I'm talking about infranchise now -- looking at their storage needs, what they need is injection, withdrawal, and then distribution on a system to handle this DCQ that they're obliged to deliver each and every day; right?
MR. BAKER:  That's correct.  And that's, as I said, that's the underpinning framework of the aggregate excess storage allocation.
MR. THOMPSON:  And so that the needs of those customers, it's a need for injection space and withdrawal service?
MR. BAKER:  Well, it's a need for a storage service, that's right.  You got to inject the gas, typically in the summer, need to have space to put that gas, which is, again, the aggregate excess.  And then that gas comes out in the wintertime.
I should make one point as well, as I think the service that you're describing, Mr. Thompson, is a bundled gas delivery service, as contrasted against an unbundled.
MR. THOMPSON:  Right.
But even unbundled have delivery obligations, do they not?
MR. BAKER:  They have a 22-day, what was a 22-day callback rate at Parkway.  But generally, unbundled customers are nominating their upstream supply and nominating injections or withdrawals from storage each and every day to balance their consumption.
MR. THOMPSON:  Okay.  And so when we talk about the IGUA members, for example, there are a number of them on Union's system; correct?
MR. BAKER:  That's correct.
MR. THOMPSON:  And some of them are quite large?
MR. BAKER:  Correct.
MR. THOMPSON:  Okay.  What I suggest, the product they need, when we're considering market power analysis, is a storage space injection, withdrawal, and transportation to and from the storage area unbundled from gas; they've got their gas?  Would you agree?
MR. BAKER:  That's what they have today.  To the extent that they're under direct purchase they procure their own gas supply on their own account.  They deliver it to Union.  And from that point on Union handles the bundled delivery of that gas to their plant as they consume it.
MR. THOMPSON:  And so when my clients assess this question of competition and market power, the product they're looking for is the storage service unbundled from the commodity, because they have this obligation that's already in place.
MR. BAKER:  And we have an unbundled service, to the extent that customers, direct-purchase contract customers are looking for an unbundled service, we have that.  So, to the extent that they want to manage their storage service separately and manage daily their consumption at their plant, they have that option available to them.
MR. THOMPSON:  Right and similarly, I suggest, if you shift to the exfranchise market and there was an undertaking response that Board Counsel referred you to yesterday that had the percentages of your exfranchise customers, and I think 55 percent were utilities like GMI, Kingston, and somebody else, and 45 percent were marketers?  Do you recall that undertaking response?

MR. ISHERWOOD:  That was Undertaking U.47, I believe.

MR. THOMPSON:  U.47.  Thanks.  But I suggest that the needs of those exfranchise customers that are utilities are needs for the storage service, injection, withdrawal, space, and then transportation to and from the storage fields, excluding the commodity.  Do you agree that's the product they need?

MR. BAKER:  And that's the service we have.

MR. THOMPSON:  But when we're assessing whether there are substitutes out there, alternatives for that product, we should be looking, I suggest, to products that have the storage unbundled from the commodity.  Do you agree?
MR. BAKER:  All storage and transmission in the exfranchise market is unbundled today, and has been unbundled for a number of years.  So our exfranchise customers contract for storage separately, transmission separately.  So there's no requirement to bundle those up and have to contract for both of them together.
That's in contrast to the infranchise market that you were referring to, which is largely today still a bundled delivery service market, where, while they may procure their own commodity under a direct-purchase arrangement, the gas delivery service is a bundled product where storage is bundled with the distribution and the transmission service to provide service to their plant.
MR. THOMPSON:  Well, I agree, that's the way it is on Union, but when somebody says to me:  Well, you can get that in Michigan, the "that" being storage services separated from the commodity, we look to the market and we can't get that.  And we see Mr. Henning and Sloan giving us a whole lot of price correlation stuff and substitutes, but all the substitutes have commodity with it.
MR. BAKER:  I wouldn't agree with that.  If you look at telephone case study that Union did in Michigan, when you look at the Alberta Northeast group, as an example, who are fairly significant shippers in our 2006 and 2007 Dawn-Trafalgar open season expansions, they have directly gone back into Michigan, acquired Michigan storage, not with commodity, acquired the storage, acquired Vector capacity to move that move that gas to Union, from Union to Parkway and Waddington and into their markets.   
 
MR. HENNING: Mr. Thompson, the characterization of our information in the market concentration analysis is not correct.  What we have looked at exclusively is storage space and storage deliverability.
Now, when you have it under contract, you can put your gas in or you can leave it empty.  Arguably, most people don't leave it empty.  But in fact we are looking there -- although our study points to the competitive elements in the surrounding market, the market concentration analysis there is exclusively storage.
MR. THOMPSON:  Well, what your stuff shows us and what it doesn't show us, we can argue about that later.
I'm not saying there's nothing out there physically that some people can't use, Mr. Baker, but to meet the needs of the clients that I represent, and probably the same with GMI and Enbridge and City of Kingston, there has to be available somewhere else, in sufficient supply and at an appropriate price, the space, the injection/withdrawal, and the transportation, without the commodity.  I don't see where anybody has done an analysis of the availability of that product in areas surrounding Ontario.
MR. BAKER:  Just to clarify, for the clients that you represent, that storage is being provided by Union Gas today, and we're proposing that that continue to be provided by Union Gas. So our position is that on the infranchise market, we're saying, again -- because storage is bundled with monopoly distribution and transmission services, largely, we're saying that that market is not workably competitive at this point in time.
We're not suggesting that that infranchise bundled market be subject to competition, forbearance, and other options, but certainly in the exfranchise market, whether that's Enbridge or GMI or other marketers, there are other physical options that they can and have availed themselves to, and they access those on the market.
MR. THOMPSON:  All right.  Well, that's the product that we think is important, and that's the product that we think should be examined when we're looking at this market power issue.
In terms of the geographic market, this raises this question of substitutes and what's readily available and not readily available.  And, I guess, back to you, Mr. Henning, on this.   You've had this price correlation analysis, but it's based on the commodity costs; correct?
MR. HENNING:  That is correct.
MR. THOMPSON:  Pardon?
MR. HENNING:  That is correct.
MR. THOMPSON:  Okay.  And so it doesn't tell us anything about the availability of storage capacity without commodity at any of those points?
MR. HENNING:  No, that's incorrect.  That's incorrect.  As I tried to explain, the correlation analysis is used to determine what areas are connected within the natural gas market.
Yesterday, I think I used the terminology "a binding constraint."  By that I mean that it's a constraint that restricts the commercial transactions from one area to another.  In the absence of the price information showing the binding constraint, you are looking at the broad geographic area where storage facilities exist and can communicate through the natural gas pipeline.
The analysis of concentration itself, as I said before, is exclusively for the storage space and the storage deliverability.
Now, right now, today, as we sit here, storage is very valuable.  It's being utilized.  The implication that a competitive market cannot exist unless there is excess capacity and there's capacity that is fallow is something that I have a problem with that implication.  But when we're looking at storage, we use the commodity prices to help us understand the relationship on the pipeline systems and constraints, but we're looking exclusively at storage.
MR. THOMPSON:  I suggest to you it tells us nothing about the availability of storage space at those points, storage injection, storage withdrawal, transportation to and from those points.  But you and I can argue about that.
Let me ask you this, Mr. Henning.  Has this type of analysis, your price correlation analysis, ever been presented to FERC?
MR. HENNING:  Not to my knowledge.
MR. THOMPSON:  So it's never been accepted by them as a tool for applying their framework?
MR. HENNING:  It really hasn't been required.  Let me discuss a little bit about how FERC has looked at things, particularly in the northeast United States.
There have been many instances where you've had fully subscribed pipelines, and we've listed Honey, and Avoca, and Seneca and a number of others in the report, where FERC granted market-based rate authority for storage in markets that are fully subscribed in the primary market.
One of the things that we looked at, because we wanted to convince ourselves that there are elements as to how pipeline capacity does connect, is we looked at the price correlations in those areas that FERC has deemed to be within the same geographic market and we used that threshold to help us define what kind of price relationships and correlations you needed to be consistent with FERC. But this has never been presented to FERC in that way.
MR. SCHWINDT:  Yes, to add to that, this notion of price relationships is well entrenched in competition policy economics.
In fact, if you look in the guidelines, you'll see that they talk at one point about market definitions, of taking a look at price relationships and relative price levels.
So the whole notion of correlating prices and price movements is very well established in the literature, although I can't, I can't speak for FERC.  I can only speak in general.
MR. THOMPSON:  No.  Well, FERC is dealing with this subject matter area, and has dealt wit frequently.  So if this is so commonplace, I'm surprised it hasn't made its way there.  And you've not presented it there, I gather, Mr. Henning?
MR. HENNING:  We have not.  I will note that the whole elements of the establishment of how FERC will have to deal with these sorts of things is changing with the new issuance of the final rule.
If asked to do so, I would certainly present this kind of correlation analysis to look at the availability of pipeline capacity substitutes in that geographic market.  But to my knowledge, it hasn't been presented yet.
MR. THOMPSON:  All right.  Well, we'll look forward to seeing how they receive it if it's ever presented.
Now, in terms of the secondary market business, Mr. Baker, would you agree there's really no secondary market that I'm aware of for storage space, injection/withdrawal, transportation to and from the storage area, separated from the commodity anywhere?  It's not available in Union's franchise area, for example.  I can't buy that on the secondary market.
MR. BAKER:  No, there are products out there that can be available in the secondary market for exactly those things.  And maybe -- it may be that it happens by virtue of an exchange where gas is delivered in one area and redelivered at Dawn.  But it's effectively the same thing as a physical storage transaction.  So those transactions are available.
MR. THOMPSON:  Yeah.  But the customers that we were discussing need this storage not just from time to time; they need it on an annual basis?
MR. BAKER:  You keep talking about infranchise customers --

MR. THOMPSON:  Right.
MR. BAKER:  -- I think, needing it.  And we're saying that they've already got it.  And to the extent that we need more of it, well, we can acquire it.
MR. THOMPSON:  But you're telling us that the -- well, let's take exfranchise, like GMI, for example.  That's what they need.  They need space separated from the commodity.  They can't get it anywhere in the secondary market, can they?  Exchanges don't do it, because they need it day in and day out, throughout the whole year.  
MR. BAKER:  I think there are options there for GMI to get physical storage in the marketplace.
Again, there was just recently an ANR open season where something in the order of 15 or 17 Bcf of storage was nominated for in the marketplace.  So those are the kind of things that do come up.  
There are open seasons all the time in Michigan in terms of, from Detroit Eddison, and MichCon, in terms of storage services, and those are firm storage service.  Those are space, injection, and withdrawal.
MR. THOMPSON:  Mr. Henning, let me ask you this.  Let's assume the Board finds that the geographic market that you've described is far too large, and that it is, as Ms. McConihe suggests, Ontario.  Just make that assumption.  Under that assumed scenario, does Union have market power?
MR. HENNING:  Could you repeat the question exactly?
MR. THOMPSON:  Assume that the geographic market that you've postulated is too large and that the Board finds the geographic market is Ontario.  In that scenario, do you agree Union has market power?
MR. HENNING:  Under that scenario, the concentration analysis that we performed would not be sufficient to show that they lacked market power.  Whether or not, if you started looking at other factors, I'm not sure that we've done that analysis to a sufficient degree to conclude one way or another, but certainly the concentration analysis would not be sufficient to show that they lacked market power.
MR. THOMPSON:  All right.
MR. BAKER:  I would just add one more thing, that the unique circumstance we have in Ontario, as compared to how this matter's been dealt with by FERC for new storage facilities, is that we've had market prices in this market for 17 years.  And if you go back and look at the value of storage over that period of time, you will see that it fluctuates and is volatile to a significant degree.  And it is directly correlated, again, to the seasonal spread in commodity prices.
So it's not like we're starting out in Ontario from a position where everything is cost-of-service and we're trying to have the - theoretical is maybe not the right word – but, you know, what we're talking about, all these competitive concepts.
Ontario is unique in that sense, is that we've had market-based pricing in this market for a long period of time, and to the extent there was ever any issue on market power or constraints or anything that Union or Enbridge or this market was doing, this Board would have heard about it by now, there's no question in my mind about this.
So it is a unique circumstance.
MR. HENNING:  And following up, for Board to conclude that, you would have to delude there are pipeline constraints that limit it to Ontario.  Ironically, a lot of this market is market that's moving further downstream in the exfranchise markets, back into the United States.  To the extent that those pipeline constraints exist in Ontario, it actually reduces the value of storage at Dawn, not increasing it.  It doesn't allow Union to increase it to that whole class of customers who are major participants in this market.
MR. THOMPSON:  Just a couple more questions, Mr. Chairman, and I might then be done.
Let's just turn quickly to the infranchise market, where your proposal is no forbearance; right?
MR. BAKER:  That's correct, and it would continue to be regulated, cost-based.
MR. THOMPSON:  And that's because Union has market power in the infranchise market?
MR. BAKER:  It’s because, as we've tried to lay out in our evidence, and I've tried to explain earlier, the product in the infranchise market predominantly today is a bundled gas delivery product, where storage is bundled with distribution and transmission.  So our view is that the infranchise market -- while storage is still competitive, the infranchise market is not workably competitive at this point in time.  Because customers have exercised their choice, the same way they've exercised their choice between system and direct purchase, they've exercised their choice predominantly at this point in time, for bundled service, where they deliver their gas to Union and that's it.  They don't have to nominate daily for storage, they don't have to nominate daily for their consumption.  So that's the bundled nature of the product.
MR. THOMPSON:  Right.  But you have unbundled rates?  They've been approved for some time?
MR. BAKER:  We have unbundled rates that are an option for customers, since, I believe, 2001 or 2002.
MR. THOMPSON:  And under those rates storage services are cost-based.
MR. BAKER:  That's correct.
MR. THOMPSON:  Okay.  And so you seem to be suggesting that, and maybe Enbridge is the same, if people unbundle on the basis of what's in these cost-based rates, the next big surprise they'll get is that storage services will go to market-based rates soon after they unbundle.  Is that what is coming down the pipe?
MR. BAKER:  No, I wouldn't agree with that at all.  That may be one -- that may be one aspect that might be looked at at some future point in time.  But I would suggest to you that I would not expect that to happen in my lifetime, that you're going to see the majority of customers, in this market today, move from an bundled product to an bundled product.
MR. THOMPSON:  How's your health?
MR. BAKER:  Getting worse by the minute.
MR. THOMPSON:  Well, I just want to talk a bit about the infranchise market, because in looking at evidence of market power, we can see, I think, some pretty startling evidence here.  And we've been through it with the cost-based rate for storage services at 30 cents and the market-based at a buck.  And --
MR. BAKER:  I don't think that has -- I don't think that has any bearing or relevance on the existence or non-existence of market power.
Again, you've got to come back and look at how storage is valued on the market.  And, to the extent that we take storage out for an open season, it's the market that's determining the price.  They are the ones that are bidding on that product.  
So it's not Union arm-wrestling a party out there to say thou shalt bid 90 cents.  We take that product out there, and they bid what the value is and what they think it's worth.
MR. THOMPSON:  Well, would Union have any objections if TransCanada was deregulated and they just put all of their capacity out to bid?
MR. BAKER:  You’re dealing with two very different things.  You're dealing with a transmission service.  You would have to go through the same analysis.  And I guess if you went through the analysis and it was determined that there was an active and competitive market in transmission, maybe you would get that.
But we're dealing with two separate products.  Even in Union's case, we're not here saying that the transmission market is fully competitive, and we should forbear.
MR. THOMPSON:  No, but the storage assets in Ontario were actually an adjunct to the transmission system so that it could be sized smaller.  That was the whole rationale for storage initially.  In the direct-purchase market, they operate the same way; it's as an adjunct to the facilities.  It's more of a facilities piece than a commodity piece.  Would you agree?
MR. BAKER:  I think what you're talking about in terms of how the existence of storage may impact how much transmission capacity you need -- I don't see that having any bearing on the issues that we're talking about here in terms of the competitive market for storage versus a competitive market for transmission.
I would agree with you that, generally, transmission capacity is not as big as it might otherwise be in the absence of storage.  But that doesn't really speak to anything in terms of the competitive market for storage.
MR. THOMPSON:  Right.  Well, market power, as I understood the discussion you were having yesterday with Ms. Campbell, is defined as the ability of a seller of something to -- it exists if the seller of something can increase the price by, I think the factor was 10 percent, and keep it there for an enduring period.  That was one of the FERC rules, I think, that was mentioned.  Do you recall that, Professor?  I saw you reaching for your mike. 

MR. SCHWINDT:  A couple of times. 
No, the fact that a firm can charge a price that is 10 percent above its costs is not evidence --
MR. THOMPSON:  No, 10 percent above its current price if there could be costs returned –- 

MR. SCHWINDT:  Excuse me, are you finished?
MR. THOMPSON:  No, well, go ahead. 

MR. SCHWINDT:  If the current price has been mandated and set below the market price, it's possible that once the regulation is removed that the firm could literally enjoy a new price that was 100 percent or even 500 percent above the extant price.  It just depends upon where that price was set.
We're talking about a regulated market vis-a-vis a competitive market.  The price has been set based upon costs, not upon market forces.  So it's not surprising that absent that regulation price would rise, and whether it's 10 or a hundred percent, it's no indication that that firm has market power.  It may have the very good luck of having a very rich resource, but it's not market power.
MR. THOMPSON:  Well, we'll disagree.  It's cost plus a reasonable return that is the basis of the rate-setting as a surrogate for competition.  But have you ever heard of the man in the Clapham omnibus?  You're obviously not a lawyer.   

MR. SCHWINDT:  No.
MR. THOMPSON:  Well, this is the typical reasonable man, or reasonable person, I guess.  I have to be politically correct.  It's the guy that rides around in the Clapham omnibus, you know, he's just ... in London.

And I suggest to you, if the Clapham omnibus person is paying 30 cents to Union one day for storage and then, shazaam, the next day it's a buck, jeez, market power.  And you say, no way, Jose.  Is that right?   

MR. SCHWINDT:  Well, it might be the same person would be operating in New York, and one day they had rent controls and an apartment was a hundred dollars a month, and then suddenly the rent controls were relaxed and prices went to $500 dollars, you wouldn't conclude that there was some kind of a monopoly over apartments in New York City.
What you would say is somebody has been setting the price below the competitive equilibrium.
MR. BAKER:  I would just add to that, that absent Enbridge, all other customers in the exfranchise market have been paying market-based prices, market prices, since 1989.  That was my point earlier.  It's not like we're sitting here today with all storage in every market priced at 30 cents and we're flicking a switch tomorrow and it might be 90.  Those parties in the exfranchise market have been paying a market price since market prices were allowed.
MR. THOMPSON:  I take your point that the exfranchise market is different than the infranchise.  But the infranchise, where you say it's cost-based for the time being but unbundle and there you go --
MR. BAKER:  We're not saying that.
MR. THOMPSON:  Well, I thought that's exactly what you said in-chief.  It's cost-based until they unbundled.
MR. BAKER:  No, that's not what I said at all, and if there's any -- I'll go back and review my chief, but I don't recall saying that at all.  To the extent that you take an unbundled service today, it's unbundled and it is priced at cost.
MR. THOMPSON:  Well, I say infranchise cost-based, bundled or unbundled, and you say, that's okay?  Bundled or unbundled, they will be cost-based in the infranchise market.
MR. BAKER:  That's correct.
MR. THOMPSON:  Because you have market power in that market?
MR. BAKER:  It's not because we have market power, it’s because, structurally, they've opted for service on the bundled product where storage is bundled with transmission and distribution.  So when we stepped back and we looked at it, we thought we're not going to try to make the case and almost practically force the entire infranchise market to take an unbundled product and start separately contracting for and managing storage separately.  That's not what the majority of the market has opted for.  They've opted for a bundled service.
The principle of this Board for a number of years has been customer choice, as I said, between direct purchase in the system, and between the different types of products that are out is there.  And that was not a principle that we were advocating a change to.  

MR. THOMPSON.  No, but I don't think -- like, we're missing one another, Mr. Baker.  I take that point that cost-based rates, because they're bundled the transmission and distributions, cost-based rates for storage is a rationale for keeping them there.  But I'm saying market power in the infranchise market is the rationale for keeping unbundled cost-based, which is what they are now.
And I'm asking you, do you agree with that?
MR. BAKER:  That we’re exercising market power to maintain storage at cost-based rates?
MR. THOMPSON:  If parties unbundled and you jacked their rate from 30 cents to a buck because they've unbundled, that is an exercise of market power, and that should not be allowed.
MR. BAKER:  That's not what we're proposing to do.  And to the extent that there was any change in the future where that was going to be looked at, that issue would come before this Board, and it would be adjudicated, but that is not what we're proposing in this proceeding.
MR. THOMPSON:  Thank you very much for your patience, Panel.  All panels.  
Thank you.
MR. KAISER:  Thank you, Mr. Thompson.  
Mr. Baker, just on that point, you've made it clear that there's unbundled service in both markets, infranchise and exfranchise.  It's also clear that the price is much higher in the exfranchise market.  Why wouldn't all the customers in the exfranchise market for unbundled service simply move to the infranchise.  Simply because they're prohibited from it?
MR. BAKER:  They're just two completely different products and markets.  So the exfranchise market are all customers that aren't within our franchise.  So, as I said, they're –

MR. KAISER:  So they don't qualify?
MR. BAKER:  That's correct.
MR. KAISER:  So there isn't going to be a movement of customers from market A to market B, or I should say, from B to A, because they simply don't qualify.
MR. BAKER:  That's correct.
MR. KAISER:  They’re not going to qualify for the lower price from the unbundled service.
MR. BAKER:  That's correct.  It's a completely separate service.
MR. KAISER:  You had a great discussion with Mr. Thompson on the premium, or as Dr. Schwindt talks about it, the economic rent.  This is the 46 million that’s in J.2.1, and you talked about volatility.  Could you provide the amount of this premium annually for each of the last ten years?
MR. BAKER:  We could undertake to look at that.
MR. KAISER:  Thank you.  Anything further?
MS. SEBALJ:  I'm just going to mark that as an undertaking.  K.2.3.
UNDERTAKING NO. K.2.3: TO PROVIDE THE CALCULATION OF THE PREMIUM AMOUNT ANNUALLY FOR LAST TEN YEARS
MS. SEBALJ:  And indicate that the next day of the hearing is June 26, which is next Monday.  We're back in room S1, which is the room we were in yesterday, and we're expecting to send an updated schedule to all parties tomorrow.
MR. KAISER:  Thank you. 
--- Whereupon the hearing adjourned at 4:13 p.m.
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