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Monday, July 10, 2006

‑‑‑ Upon commencing at 9:26 a.m. 

     MR. KAISER:  Please be seated.  Any preliminary matters?

     MS. SEBALJ:  I don't have any, Mr. Chair.  I don't know if Mr. Cass does.

     MR. CASS:  Mr. Chair, the only preliminary matter I know of is that I think Mr. Grant has a correction, when the Board deems it appropriate to hear that.

     MR. KAISER:  All right.  Let's do that now.

     MR. GRANT:  Yes.  I'm making reference to day 6 -- volume 6, I should say.  And at page 84 Mr. Warren is cross-examining me, and I'm responding to a question of his where I'm talking about the impact on rates, storage rates, of a complete forbearance scenario.  And I quote some numbers over on page 85, and in the last few days our regulatory group has done more detailed calculations, and I should correct the record.  

     It says on line 2, at page 85, it makes reference to a $62 per customer per year amount.  That should read $48.

     And then on line 8 it makes reference to a $93 per customer per year amount.  That should read $65.

     MR. KAISER:  Thank you.

     MR. LESLIE:  Mr. Chair, if I might, just picking up on the corrections to the evidence, I've been asked to -- just following up on that correction to the evidence, I've been asked to record an undertaking that Union Gas gave of a similar nature.  For the record, we've agreed, by way of undertaking - and this was in response to questions, I think, from Mr. Thompson and Mr. Warren - we've agreed to identify the impact on the average residential customer resulting from moving the price of infranchise storage service to market prices.  And the assumption, I believe, there is that the market price would be -- there are two values.  One is 80 cents and the other is $1.20 a gigaJoule.  And we will provide that information.

     MR. KAISER:  Thank you.

     MS. SEBALJ:  Is that a new undertaking, Mr. Leslie?  Or is it a --

     MR. LESLIE:  I think it's an undertaking that was given a week ago Friday.  I'm sorry.  It was off the record.

     MS. SEBALJ:  I thought it was.

     MR. LESLIE:  We were asked to do that, and we were asked this morning to record that we'd agreed to do it.

     MS. SEBALJ:  So we'll mark that as K7.1.

     MR. KAISER:  Thank you.

     UNDERTAKING NO. K7.1:  TO IDENTIFY THE IMPACT ON 
THE AVERAGE RESIDENTIAL CUSTOMER FROM MOVING THE PRICE 
OF INFRANCHISE STORAGE TO MARKET PRICES

     MR. KAISER:  Anything further?  
Mr. Thompson.

ENBRIDGE GAS DISTRIBUTION – PANEL 1:  Continued

D. Charleson; R. Smead; J. Grant; D. McKeon; 

Previously Sworn


CROSS-EXAMINATION BY MR. THOMPSON:

     MR. THOMPSON:  Thank you, Mr. Chairman.  I've placed on the dais three volumes of material, two of which relate to the cross-examination of this panel.  With your permission, I'd ask that all three of them be marked now, if possible.

     The first is a brief of materials entitled:  "IGUA/AMPCO cross-examination brief re storage regulation."  That will be discussed with the witness panel this morning.

     MS. SEBALJ:  We'll mark that as J7.1.

     EXHIBIT NO. J7.1:  IGUA/AMPCO BRIED RE STORAGE 
REGULATION  

     MR. THOMPSON:  Thank you.  The second is entitled:  "IGUA/AMPCO cross-examination brief re transactional services." And that will be dealt with this morning as well.

     MS. SEBALJ:  And that's J7.2.

     EXHIBIT NO. J7.2:  IGUA/AMPCO BRIEF RE TRANSACTIONAL 
SERVICES

     MR. THOMPSON:  The third, Mr. Chairman, is entitled:  "NGEIR brief re EGD Rate 300 series, including implementation costs and migration deficiencies."  This has been put together for the purposes of the process that is to take place on Friday of this week.

     MS. SEBALJ:  We'll mark it now as J7.3.

     EXHIBIT NO. J7.3:  NGEIR BRIEF RE EGD RATE 300 SERIES

     MR. THOMPSON:  Thanks.  And I sent all this out by electronic mail on Friday, but I do have a limited number of copies here for dinosaurs like me, who are low-tech.

      Perhaps I could start just by picking up the corrections that were put on the record this morning, Mr. Grant.  I'm just trying to follow these.

     If you go to the transcript at page 85, there was an embedded cost per year, as I understood it, in rates for the residential class for storage services of $31 per gigaJoule; is that right?

     MR. GRANT:  $31 per customer per year.

     MR. THOMPSON:  Okay.  Per customer -- per year.  And that, as I had understood the exchange, was based on a 40 cent per gigaJoule cost for storage, as I understand that correctly?

     MR. GRANT:  Yes.

     MR. THOMPSON:  All right.  And then you assumed that when you put the next number on the record, $62 per customer per year, that was based on an assumption of an 80 cent/gJ marketplace?

     MR. GRANT:  Yes, that's right, for the storage component.

     MR. THOMPSON:  All right.  And so if the first one assumes a 40 cent/gJ component and the second assumes an 80 cent/gJ component, why does the amount change to $48 per year?

     MR. GRANT:  Yes.  In conducting the detailed calculations, I was told that the initial numbers that were provided to me were doubling the M12 transportation component of the $31.  And therefore the only doubling or the only change that you would make between a 40 cent scenario and an 80 cent scenario is the storage component of the $31.

      And as a result of correcting the calculation, it is recalculated to $48 per customer per year.

     MR. THOMPSON:  Okay.  Well, and just to nail it down, how much of the $31 is M12-related?

     MR. GRANT:  I would have to check with Ms. Giridhar.  It's something I'd have to do by way of undertaking.

     MR. THOMPSON:  All right.  Are you able to tell us the storage component of the $31?

     MR. GRANT:  Again, I think it would be best for me to check the details.

     MR. THOMPSON:  All right, well, perhaps you can undertake to give us the working papers here so we can understand how this all --

     MR. GRANT:  Yes.

     MR. THOMPSON:  -- is derived.

     MR. GRANT:  Yes, I can do that.

     MS. SEBALJ:  That's K7.2.

     UNDERTAKING NO. K7.2:  TO PROVIDE WORKING PAPERS RE 
STORAGE COMPONENT CHARGES

     MR. THOMPSON:  Thanks.  Just to give you an overview of where I'm going here, witnesses, I have five topics I'd like to touch on and discuss with you. 

      The first is this impact topic that you discussed with Mr. Warren, and we've been discussing a bit this morning, impact of the complete forbearance scenario for EGD.  And I wanted to look at it in the context of Union as well.

      Secondly, I want to get some clarification on EGD's proposals and their rationale with respect to forbearance.

      Thirdly, I'll turn to the market power evidence, hopefully briefly.

      Fourthly, storage development is a topic I have some questions on.

      And then, finally, transactional services.

      So those are the five areas that I would like to explore with you in cross-examination.

      Let's start with the first, the impact of complete forbearance for all storage services.  And you were discussing this with Mr. Warren on Friday.  I think the quickest way to deal with this, if you could turn up tab 8 of the cross-examination brief, Exhibit J7.1.

      And this captures a number of items that are already in the evidence.  And if you would just bear with me, if you go to the third page under this tab, you'll see the undertaking response from Union number 15 showing the market price for storage at about $31 per gJ in line 1.  Do you see that, Mr. Grant?

     MR. GRANT:  Yes.

     MR. THOMPSON:  Do you accept that as Union's cost-based rate -- sorry, its cost-based rate for storage?

     MR. GRANT:  Yes 

     MR. THOMPSON:  And then if you go, I think it's three pages beyond, you come to Undertaking Response from Union 16.  It's four pages. 

      And the last page Mr. Isherwood, as I understand it, calculated the market price for storage at this point in time, at about 92 cents U.S. per mmbtu, which the evidence indicated was about a dollar Canadian, as I recall it.  Do you accept that, or does Enbridge accept that as the market price for storage at that point in time?

     MR. GRANT:  Based on the assumptions that he gives in this undertaking, yes, we agree with that.

     MR. THOMPSON:  All right.  And so it would appear that for Union the spread between cost-based storage and market-based storage at that particular time was about 70 cents/gJ, would you agree.

     MR. GRANT:  Yes.

     MR. THOMPSON:  Right.  And then for Union, the first page of tab 8 shows a number of 46 million and some-odd, which, as I understand it, is a little bit more than the total premium associated with Union's activity in the exfranchise market.  And you'll see the number that's associated with Union's activity in the exfranchise market at the next page is $44.5 million.  Do you have any reason to quarrel with that number?

     MR. GRANT:  No.

     MR. THOMPSON:  And Union's evidence, as I understand it, indicates that if that premium is no longer flowed back as a credit to the cost-of-service, then the rates of existing infranchise ratepayers will increase by $44.5 million.  Do you have any reason to quarrel with that?

     MR. GRANT:  No.

     MR. THOMPSON:  And the document at page 1 under tab 8 suggests that about 81 percent of that would be picked up by the residential class.  Would you take that, subject to check?

     MR. GRANT:  Yes.

     MR. THOMPSON:  All right.  So I just now, then, want to move to the EGD situation.  And you have, I believe, the record indicates, about 112 Bcf of storage; is that right?  For your infranchise customers?

     MR. GRANT:  Both owned and contracted, yes.

     MR. THOMPSON:  Yes.  I think the evidence, to be precise, is you have about 120 in total, but you provide 6.7 Bcf to Union; is that right?

     MR. GRANT:  That's correct.  We -- the net, in terms of Tecumseh, the net turnover available to EGD is just shy of 92 Bcf.

     MR. THOMPSON:  Okay.  And then you have an additional 20 from Union; correct?

     MR. GRANT:  Correct.  Yes.

     MR. THOMPSON:  All right.  And prior to the spring of 2006, the 20 Bcf that you acquired from Union was acquired pursuant to cost-based rates, am I correct?

     MR. GRANT:  Yes, that's correct.

     MR. THOMPSON:  Now, what is Enbridge's cost-based rate for storage?  And here I'm talking about the total 112 when it was all cost-based, compared to Union's 31 cents.

     MR. GRANT:  I'll give you a number, but I do want to, again, check with our rates group.  I believe it's in the order of 40 cents.

     MR. THOMPSON:  Okay.  Thank you.

     And just on the Union contract that was entered into, I believe it's the spring of 2006, have I got that date straight, Mr. Charleson?

     MR. CHARLESON:  Yes, that contract commenced April 1 of this year.

     MR. THOMPSON:  Okay.  And that, the Board's order with respect to that contract you'll find in the brief at tab 6.  If you could just turn that up, please.  And if you go to page 4 of the order, you'll see in the second-last paragraph to the statement in the last sentence:

“The impact of the pricing of the contracts will be addressed in an Enbridge rate proceeding."

Do you see that, Mr. Grant?  Mr. Charleson?

     MR. CHARLESON:  Yes, I see that.

     MR. THOMPSON:  Okay.  But in your evidence, in exchange with Mr. Warren, you were quite careful to say that the 40 cents that you were talking about reflected Board-approved 2006 rates.  Do you recall that exchange?

     MR. GRANT:  Yes.

     MR. THOMPSON:  Okay.  And my question is this.  Is the higher price that's been negotiated with Union reflected in your 2006 Board approved rates or not reflected?

     MR. CHARLESON:  It's not reflected in those rates.  Any variance between the cost-based Union contract and the market price is being recorded in the Union Gas deferral account.  That may not be the precise name for it, but we have a deferral account for capturing that variance.

     MR. THOMPSON:  All right.  Thank you.  And then the only other -- well, another question I just want to have clarified.
      So, just backing up, then.  So to the extent -- if the Board adheres to a cost-based rates approach for the purposes of that particular contract, my understanding is that the provisions of the contract will provide that the price will revert to a cost-based price in March of 2007, along with the Board decision as before that date?  Is that what those provisions are intended to do?

     MR. CHARLESON:  I'm just trying to recall the precise provisions as to whether the price reverts to cost or whether the contract terminates, at that point in time.

     MR. THOMPSON:  Okay.

     MR. CHARLESON:  I think, if I recall correctly, the contract would terminate at the March -- at the first March 31st following any such decision from the Board.

     MR. THOMPSON:  All right.  But the bottom line is, nothing on account of the added amount above cost that Enbridge has paid will be recoverable in rates until a future Enbridge rate case has determined that that's appropriate, is that -- have I got that straight?

     MR. CHARLESON:  That's correct.

     MR. THOMPSON:  Thanks.  Now, at tab 7 there was an undertaking response that the company had provided which indicated that the market-based price you'd agreed to pay to Union was about 175 percent increase over the previous cost-based storage agreement. 

      And the problem I have with that number is this.  You've indicated this morning your cost-based charge is about 40 cents, excluding the Union... the Union renegotiated arrangement.

      In the Technical Conference on, I think it was April the 6th, I think it was Mr. Charleson indicated that the price increase was between 40 cents and 50 cents a gigaJoule.  So I put those two numbers together, I get a ratio higher than 175 percent.  Is this ratio wrong?

     MR. CHARLESON:  No, this ratio is correct.  And I think when I was responding at the Technical Conference that response was given in general terms, looking at round numbers.

      In preparing this undertaking response, we did look at the costs that we were incurring under the previous Union Gas contract and the total costs that we would incur under the new contracts that have been put in place.

     So this number is correct.

     MR. THOMPSON:  Well, let's just look at the question again.  You were to advise of the percentage difference between the market-based price that the company is paying Union Gas for storage as compared to Union's own cost-based rate for storage.  Union's own cost-based rate for storage is 31 cents per gJ.  I heard you say you were comparing this price to the price you were previously paying to Union.

     MR. CHARLESON:  Yes.  In preparing this response, we were looking at it based on the information that we had available to us and the best basis that we had for Union's cost-based rate was the prior rate that we were paying to Union, and that's why in our response we made it clear what the basis of comparison was.

     MR. THOMPSON:  Well, if we use a base of 31 cents/gJ, does the ratio go up?

     MR. CHARLESON:  I would have to undertake to check that.

     MR. THOMPSON:  Would you do that, please?

     MR. CHARLESON:  Yes, I can.

     MS. SEBALJ:  It's K -- sorry, K7.3.

     UNDERTAKING NO. K7.3:  TO UNDERTAKE TO CHECK COST-
BASED RATE RATIOS

     MR. THOMPSON:  Thank you.

     So you had a discussion with Mr. Warren about these dollar impacts per customer.  And what I'd like to get on the record is the total dollar impact of the spread between cost-based storage in your system, which is 40 cents, and the dollar which you accept as appropriate based on the assumptions that Mr. Isherwood utilized.  And that spread is 60 cents per gigaJoule, thereabouts.  Agreed?

     MR. CHARLESON:  Yes.

     MR. THOMPSON:  And you have 112 Bcf of storage.  So, big picture, would you agree with me that the impact of forbearing from all storage regulation on Enbridge's ratepayers would be 60 cents times 112 Bcf?

     MR. GRANT:  That may be the impact on the particular day that Mr. Isherwood's calculation was done.  Again, we have to remember all the assumptions he used to work up the intrinsic value.

     MR. THOMPSON:  All right.  Well, that number is about $67.2 million, would you agree, Mr. Grant?

     MR. GRANT:  Again, this is the full forbearance --

     MR. THOMPSON:  Yes.

     MR. GRANT:  -- scenario?

     MR. THOMPSON:  Right.

     MR. GRANT:  On everything?  That seems like a reasonable ballpark number that would come from that arithmetic.

     MR. CHARLESON:  Although I suppose that the one thing that has to be assumed there as well is the assumption that Union would not be able to continue to charge the market prices for the storage that they've been able to do for a number of years now.

     MR. THOMPSON:  Well, we'll check the reasonableness of that assumption, but it's helpful to have that number on the record.

      Now, what I'd like Enbridge to do is similar to what Union did for us.  At tab 8, second page, Union expressed the 44 and a half million dollars as a basis point amount on equity return.  Could Enbridge undertake to express the $67.2 million as a basis point -- show the basis point impact of that on equity return, for the utility as a whole?

     MR. GRANT:  Well, I think what you've done now is moved into a return on equity-type of analysis that doesn't necessarily relate to the rate impact analysis that you had us talking about a few minutes ago.  So, simply because 20 Bcf of our needs are met by way of contract, so there's nothing flowing from a return on equity point of view to Enbridge shareholders resulting from that. 

      So if we were to undertake to do any analysis on this, we'd have to be focussed on simply our own assets and our own owned storage.  And it would be with the caveat that we're talking about here about full forbearance, which, of course, is not the company's proposal.  The company's proposing an exemption from it.

     MR. THOMPSON:  Well, I think I understand what you're saying.  You're saying you wouldn't take the full amount of the 67.2; you would take something less?

     MR. GRANT:  Yes, because it's not flowing to the Enbridge shareholder.  Enbridge is a customer of 20 of that Bcf with Union.

     MR. THOMPSON:  All right.  So what -- you would take, then, a portion of the 67.2 million?  What would that portion be?

     MR. GRANT:  Well, really what it would relate to, I think, is this; the difference between the intrinsic value as calculated in the Union undertaking, and the existing cost rate, whatever that is, within the Enbridge system, for Tecumseh capacity only. 

     MR. THOMPSON:  All right.  So that's 92 Bcf.

     MR. GRANT:  Correct.

     MR. THOMPSON:  Right.  And so you're going to take the 70 cents -- sorry, 60 cents times 92 Bcf and express that as an increase in equity return on the basis points basis for the entire company.  That's what Union has done in this response.  Is that what you're undertaking to do?

     MR. GRANT:  Well, yes.  I don't have a problem in undertaking to do that at all.  And you're quite correct, we would do that using the Tecumseh capacity.  And we would state all of the appropriate assumptions and caveats in that undertaking.

      So I can undertake to do that, but there will be a lot of caveats.

     MR. THOMPSON:  That's fine.  May I have a number for that, please?

     MS. SEBALJ:  It's K7.4.

     UNDERTAKING NO. K7.4:  TO PROVIDE CACULATION FOR 60 
CENTS TIMES 92 BCF EXPRESSED AS INCREASE IN EQUITY 
RETURN ON BASIS POINTS 

     MR. THOMPSON:  And then what Union did for us, if you go in a couple of more pages -- it's Undertaking K2.2, page 2 -- they calculated the return on equity for simply the storage assets, if you got this spread of an additional 60 cents on the 92 Bcf.

      Would you add to the previous undertaking or give a separate undertaking to do that calculation as well, please?

     MR. GRANT:  So again, here what we're talking about is the impact on only the storage systems --

     MR. THOMPSON:  That's right.

     MR. GRANT:  -- returns?  Yes, we can include that in K7.4, again, with appropriate assumptions.

     MR. THOMPSON:  Thank you.

     Okay.  So, now just trying to get the sort of overall -- well, before I move off Enbridge into the overall picture I just want to touch on - I'll come back to this later - the transactional services impact of your proposition that you're requesting forbearance with respect to that particular activity.

      And perhaps you could just confirm with me, it's found in the transactional services brief at tab 7.  This is probably for you, Mr. Charleson.  We've had a fairly exciting history in transactional services and you folks trying to get a greater and greater share of those revenues.  But the last word on it was the Board's decision which is in the last case, your 2006 rate case.  And we'll find that at tab 7 of the transactional services brief.

      Am I correct that the Board in that case found that the forecast that should be included in your revenue requirement for 2006 for transactional services revenues was $10.7 million?

     MR. CHARLESON:  Yes, that's correct.

     MR. THOMPSON:  And then revenues above that, according to the Board's decision, would be shared, I believe it's 75/25 in favour of the shareholder; is that correct?  Sorry, in favour of the ratepayer?  I almost gave it away there.

     MR. CHARLESON:  Almost.  I would have accepted that.  But you're correct; it's 75 percent for the ratepayer, 25 percent for the shareholder.

     MR. THOMPSON:  Right.  And if you just quickly look at page 37 of this decision, paragraph 6.2.12, the way I read that is, that's the way it's to stay over the longer term, unless something happens in this case.  Is that the way you read it?

     MR. CHARLESON:  Yes.  In the decision the Board indicated a strong desire that this sharing mechanism could be in place for a number of years.

     MR. THOMPSON:  All right.  And so, in terms of the impact of your proposal to request that the Board forbear from regulating transactional services, the effect of that on ratepayers will be to, if it's granted, will be to add, using 2006 numbers, and this enduring paragraph, the enduring proposition that's reflected in the Board's decision, the effect will be to add $10.7 million to the revenue requirement; correct?

     MR. CHARLESON:  No, that wouldn't be correct.  The $10.7 million includes revenues that have been generated both through the use of storage assets and also through the use of transportation assets that the company's contracted for.

      What the company is proposing under a forbearance scenario is just the transactional services activities related to storage transactions that would be removed from rates.

     MR. THOMPSON:  So what's that in the Board-determined $10.7 million?  What's that amount?

     MR. CHARLESON:  We're probably looking at, that could be about 50 to 60 percent.  In the discussion I had with Mr. Warren on day 6, we talked about how the storage portion of transactional services will vary year over year.  Some years it's as low as 30 percent, other years as high as 80 percent.  If we could assume for argument's purposes right now, say, about half of that 10.7.

     MR. CASS:  Excuse me, Mr. Chair.  I'm sorry to interrupt Mr. Thompson, but I do have something that's relevant to this line of inquiry.  It's an undertaking response that has just arrived, actually, within the last few moments.  I don't know whether Mr. Thompson would want me to pass it out at this point.

     MR. THOMPSON:  Sure.

     MR. CASS:  It's undertaking response to K6.1, in which the company was asked to break out from the gross margin storage related and non-storage-related numbers.  I just spoke up because I think this is relevant to what's being discussed now, and I can pass it around.

     MR. KAISER:  All right, thank you.  Mr. Thompson may want to look at this over the break and come back to it if he's not ready to proceed on such short notice, but distribute it now.

     MR. THOMPSON:  Well, I can ask a couple of questions of you now, Mr. Charleson, about this.

      In the last column -- sorry, we don't have any 2006 here, do we?

     MR. CHARLESON:  That's correct.  We're only reflecting actual results that we have.

     MR. THOMPSON:  Okay.  But in the 2006 $10.7 million forecast that the Board embedded in rates, was there a storage-related piece of that, to your recollection?

     MR. CHARLESON:  There would definitely be storage-related dollars included in the 10.7.  But given that the company had not prepared a forecast for 2006, there was no breakdown, say, provided by the Board in terms of its determination of the 10.7, in terms of how much would come from storage or how much would come from transportation.

      So that's where I'm suggesting you would have to look more to history, in the historical mix, to get -- for, excuse me, for an idea in terms of how much of that 10.7 you would attribute to storage.

     MR. THOMPSON:  All right.  And that's your 50 to 60 percent numbers, based on a historical extrapolation from these numbers.

     MR. CHARLESON:  Yes, that's right.

     MR. THOMPSON:  Is that what you're telling us?

     But in terms of going forward, if your proposal is accepted, do I understand you to be saying that in your 2007 rate case you will give us a better clarity on the storage piece of the 10.7 million dollars because then you'll have a better idea what it's going to be?

     MR. CHARLESON:  I would expect in our 2007 filing, our focus on transactional services will be on the transportation component.  Given our evidence is that we believe there should be forbearance on the storage piece, I anticipate our filing will focus on the transportation-related transactional services.

     MR. THOMPSON:  Okay.  Well, then, let's, just before we leave this topic of impact, try and pull this together.

      In the Union case, if the exfranchise storage premium is no longer credited to cost-of-service, we know that's 44 and a half million dollars, give or take; correct?

     MR. CHARLESON:  Correct.

     MR. THOMPSON:  We know Union has 80 Bcf, about 80 Bcf, of storage that it uses to support its services to infranchise customers.  That's in the record.  79 and some change.

     MR. GRANT:  Yes.

     MR. THOMPSON:  And we know the spread between Union's cost-based rate of 31 cents and its estimated market rate of a buck is about 70 cents.  So if forbearance, if there's entire forbearance there, that's another big picture, 50 -- sorry.  Yes, $56 million.  70 cents times 80 Bcf; right?

     MR. GRANT:  Yes.  I understand your calculation. 

     MR. THOMPSON:  And then in your case we have this number of 67.2 million, which we'd discussed.  And we have about 6 million from transactional services; right?

     MR. GRANT:  All under the full forbearance.

     MR. THOMPSON:  Yes.

     MR. GRANT:  Scenario where there's an immediate move to full forbearance.  That's the assumption.

     MR. THOMPSON:  And I make that to be a total, and you'll have to take this subject to check, of about $173.7 million per year.  Take that subject to check?

     MR. GRANT:  Full forbearance, all at once, both utilities.

     MR. THOMPSON:  Yes.

     MR. GRANT:  That's the number that you add up to.

     MR. THOMPSON:  And all of that goes to the utility owner.

     MR. GRANT:  Well, I think, again, you have to delve back into some of the assumptions that underpin these calculations.

      The intrinsic value of storage that Union Gas was working up is simply a point estimate.  And in the scenario you describe there's a fully functioning and fully competitive storage market, and the returns that any player in the market, including Union and Enbridge, would earn would be a function of the marketplace and would go up and down.

     So I can only accept your calculations as being built up based on a whole series of assumptions and a full forbearance all once the scenario, which, of course, we're not proposing, and neither is Union Gas.

     MR. THOMPSON:  Right.  Well, that, then, brings me to your proposal, because as I look at it, you're not proposing, really, any forbearance.

     MR. GRANT:  Well, that's not the way you should read our proposal.  Our proposal is that there is evidence of sufficient competition to protect the public interest in the storage market at Dawn, Ontario.  And as a result of that, we recognize that there are some ratepayer impacts that would occur if the Board were to extrapolate that all the way to the company's burner tips.

      Our proposal, therefore, is that when we think about the burner tip, this is where this idea of an exemption comes in that allows the Board to essentially say there is a trading point in Ontario that's highly competitive that we can forbear on.  There are -- and this is -- I view it as another issue, then, that follows from that decision, which is, what's the impact on burner tip?

      And that's where we get into this discussion about the impact on rates.

      To me, that's a rate impact matter that, in our proposal, the Board would be able to deal with over some period of time by way of the exemption and by way of further consideration as to when to lift that exemption and how to trend the burner tip rates toward market-based rates over time.

      So it's really a transitional type of mechanism that we're proposing.

     MR. THOMPSON:  Well, we're now on my second topic.  And perhaps to start this discussion off, you should go to tab 5, Mr. Grant.  You and I had a discussion about the company's proposal at the Technical Conference when this matter was raised.  And it starts at about page 15 of the transcript on that date.  And I've just forgotten which one it was.  It was a date in May.

      And I was trying to get my head around forbearance, no forbearance, forbearance with an exemption, all phrases that you had used in your pre-filed evidence.  Do you recall that discussion?

     MR. GRANT:  Yes.

     MR. THOMPSON:  And if you go to the bottom of page 16, line 24, where I asked:

“Now, what's the difference between forbearance with an exemption and no forbearance?"

And you then went into your response, which takes us over to page 17.  Then at lines 6-10, you said:

"Having said that, however, we recognize that customers at their burner tips may not easily see that competition."

And just stopping there, there you were referring to the competition at Dawn that you just mentioned a moment ago; right?

     MR. GRANT:  Yes.

     MR. THOMPSON:  

"And therefore that needs to be recognized in this debate, and that is where the notion of an exemption comes into play."

And I said:

           "So is this the same as non-forbearance?"

And then you said:

"It is forbearance, again, for storage services at a liquid trading point.  It is non-forbearance, or, if you will, an exemption from that forbearance, at the burner tip."

     MR. GRANT:  Yes.

     MR. THOMPSON:   

"For infranchise customers, who in or case are essentially all bundled today."

And I suggest to you what you're saying there is that there is insufficient competition at the burner tip to protect the public interest.

     MR. GRANT:  What I'm saying is that there is sufficient competition to protect the public interest at Dawn, Ontario.

      So, to the extent that Mr. Charleson goes to Dawn, Ontario, to buy storage in a very competitive marketplace, and to the extent that we have an RFP process that is thorough and disciplined and that we can demonstrate such to the Board in a rates proceeding, then whatever his purchase price is for storage services at Dawn is in the public interest and can flow through to the burner tip.

      And that particular process would get captured in the exempted rate, if you will.  So it would be a component of the exempted rate.

      We recognize that there aren't a lot of people banging on people's doors in the residences, making a lot of storage offerings at the burner tip.  But that doesn't preclude one from recognizing a highly competitive situation at the trading point that we acquire storage at, or, for that matter, that we are, with our own storage facilities, providing service to.

     MR. THOMPSON:  Well, let me try it this way, Mr. Grant.  There is no competition at the burner tip in storage services.  There's nobody knocking on doors.

     MR. GRANT:  Well, what I would say is that, as I've said in the evidence here, what really has to happen for this to become more competitive at the burner tip is that customers make a choice to unbundle from an existing bundled rate.

      And so the customers need to make that choice.  They need to have unbundled rates available to them to make that choice.  So, once that process is complete and customers make that choice, then they can make informed decisions as to what to do about it.

      And those conditions don't exist today at the burner tip, but at the trading point it's a very, very competitive marketplace, and that's really what gives rise to the proposal that we have in front of the Board.

     MR. THOMPSON:  Would you agree with me there's no competition at the burner tip in storage services?  Yes or no?

     MR. GRANT:  I don't agree with that.  No.

     MR. THOMPSON:  Well, who's knocking on whose doors?

     MR. GRANT:  There may not be a lot at the residential level, but there are some customers who can go out to the marketplace and purchase storage at the same place that we do, at the trading point.  And so, for some customers today, that is very much a choice, but it certainly isn't for the residential group at this point.  They don't have properly unbundled rates to even start the process.

     MR. THOMPSON:  Union has unbundled rates.  They've been on the books for a number of years.  There is still no competition, I suggest to you, at the burner tip in storage services in Union's franchise area.  Do you agree?

     MR. GRANT:  I agree they've had unbundled rates for some period of time and the take-up rate in the residential sector, based on my reading of their evidence, is not, is not such -- is not at the point where they feel comfortable in moving their infranchise customers immediately to market-based rates.

      So I agree that the conditions are not there today for us to talk about full forbearance or the full forbearance scenario that you were taking us through and all the numbers you were providing to us.  And, again, that is what gives rise to our proposal.

      As far as Union's, I think the evidence, their evidence, is complete, and it describes their situation.

     MR. CHARLESON:  If I can just perhaps add.  In terms of competition at the burner tip, there -- for storage, if we look at the number of marketers that have held and continue to hold storage contracts in Ontario, they're obviously using that capacity to serve someone.  They're not holding that capacity for the sake of holding some storage.  They're obviously bundling that in with a commodity service and using that to serve customers.

      So I would suggest there is indirect competition for those storage services at the burner tip for customers that secure capacity and commodity from marketers that hold storage contracts in Ontario.

     MR. THOMPSON:  Well, let me just follow up with that.

      In the material at tab 2 is your submission to the Natural Gas Forum.  Has Enbridge substantively changed its position since it presented that submission in November of 2004?

     MR. GRANT:  Could you give me the specific reference?

     MR. THOMPSON:  Well, the entire submission is at tab 2.

     MR. GRANT:  Yes, I see that.

     MR. THOMPSON:  And I was asking, first of all, a big question.  Have you substantively changed your position on competition at the burner tip from what it was in this particular document?

     MR. GRANT:  Well, I think we have not substantively changed our position.  I think what we were talking about in the natural gas forum is an end state where there is unregulated market-based pricing of all storage, and that that is a desirable future end state.  That was our position on storage.

      We really haven't changed our position on that point.  We do still feel that is a desirable end state.

     Getting from here to there will take some consideration and some time.  And that's what we said back then, and that's what we're saying today.

     MR. THOMPSON:  All right.  But, as of November 2004, there was competition at the burner tip in commodity.  People were knocking on doors trying to sell commodity.  Right?

     MR. GRANT:  Yes.

     MR. THOMPSON:  And the company's position as to the competitiveness of that market at the burner tip was that it lacked strength; correct?  And if you want to see that, you can start with your submission at page 4, for example, under "customer impacts and protection," your first sentence:  

"EGD believes that no significant changes to the Ontario natural gas markets should be made without an assessment of their impact on the end-users, especially those with limited market power such as the residential and small commercial customers." 

Do you still subscribe to that statement today? 

     MR. GRANT:  Well, certainly in the context of this proceeding we do.  I mean, what we're saying, again, with respect to the exemption is that it's a transitional measure and it's something that will require time before we get to the end state for storage.

      And I think that statement is consistent with this statement that you've just read on page 4.  There needs to be time to assess impacts.

     MR. THOMPSON:  We're a lot further along in the commodity, in terms of competition, than we are with storage services.  You would agree with that, Mr. Grant?

     MR. GRANT:  I don't agree with that.

     MR. THOMPSON:  You don't agree with that.

     MR. GRANT:  As it relates to the evidence in this proceeding, which is, the focus is Dawn, Ontario.

     MR. THOMPSON:  Well, let's just see what you say about the commodity market in your franchise area.

      If you go to the page 5, "Competition and market concentration," you say:

"At the consuming end of the market, new credit requirements, tightening gas supply, and the need for more complex supply arrangements led to a significant concentration within the market or community.  Today, two marketers enjoy more than 95 percent of the Ontario direct purchase sector.  With two marketers serving such a significant proportion of the direct-purchase market, the issues of competitiveness, market power, and consumer protection need to be addressed."

This doesn't seem to square with your theory, Mr. Charleson, that there are a lot of marketers out there doing a lot of things.  There are only two.  You're complaining of it.

     MR. CHARLESON:  I think what you have to be careful of here is what you're looking at, the discussion here, the focus is on the residential market.  Where we looked -- at that time there were two marketers that held a significant concentration.

      Since that time we have seen a number of Newmarket entrants come into the marketplace serving the residential sector.  And we have seen some of them having some success in terms of capturing customers.

      The discussion that I was having regarding marketers holding storage and bundling that in for the purpose of priding supply, I viewed that as being to assist in supplying large-volume customers, and where they're out procuring commodity in the market, they manage their own -- almost all of our large-volume customers make their own supply arrangements.  Many of those supply arrangements would rely on marketers, wholesalers, and other market participants to do that.

      That's where I see the indirect competitiveness of the storage market flowing through.

     MR. THOMPSON:  My clients get storage services from your company.  They get storage services from Union.

     MR. CHARLESON:  They get storage services in terms of managing their load-balancing from our company.

      However, in terms of securing their commodity, some of the commodity contracts prices that they're paying for those commodity contracts may be underpinned by that marketer or the commodity wholesaler holding storage capacity and using that as a hedge to be able to provide a price that your clients enjoy.

     MR. THOMPSON:  All right.  Well, we're getting into the difference between delivery-related storage and what I call commodity transactions, which may have some storage bundled with them.

      On that point, let's just go to page 8 of your submission to the NGF, because there you describe the history with respect to the development of storage in Ontario, I suggest.

      And I suggest it's been developed -- well, what you say:

“Historically underground storage for natural gas has been developed and operated by the LDCs to level off the seasonal fluctuations in Ontario's market demand."

Just stopping there, that's what we call the delivery-related, if you will, aspect of storage.

      Could you subscribe to that description without getting stomach upset?

     MR. CHARLESON:  Yes, we can do that.

     MR. THOMPSON:  All right.  Thanks.  And it goes on in your text:

"The significant Ontario storage capacity allows the LDCs to support operation of the upstream capacity at a very high load factor for the benefit of the Ontario consumer."

And I suggest to you, in its development, storage in Ontario by LDCs was really an adjunct to the distribution system, so that the distribution system can operate at a high load factor upstream, just taking the development history.

     Would you agree with that, Mr. Grant?

     MR. GRANT:  Well, I think the industry and the Board and ratepayers all saw a benefit over time to developing storage for that purpose.  So that's fair.

     MR. THOMPSON:  Okay.  And I suggest that over the years when you sought approval for developing storage on the economic feasibility demonstration that you did had nothing to do with the commodity price at Dawn.  It had to do with the facilities comparisons.  Would you agree with that?

     MR. GRANT:  Historically, yes, that's the way it was presented.

     MR. THOMPSON:  Is that the way it's -- you haven't done a storage development for how many years?

     MR. GRANT:  We purchased an existing storage facility in 2002, and prior to that the previous one was developed and put into operation in 1999.

     MR. THOMPSON:  Okay.  And can you recall how the economic feasibility of the 1999 project was demonstrated?  Did it have anything to do with the commodity price at Dawn?

     MR. GRANT:  I would have to answer subject to check, but my understanding is that the feasibility related to facilities' expansion in the storage system relate to or address as a load-balancing initiative whether it makes sense within the portfolio that we have, within the load-balancing portfolio, and the options that we have.

     MR. THOMPSON:  Right.  Now, in terms of this historical development...

     MR. GRANT:  I'm sorry, Mr. Thompson.

     MR. THOMPSON:  Did you want to add something, sir?  Probably shouldn't have asked that question.

     MR. GRANT:  No, that's okay.

     MR. THOMPSON:  Oh.  Okay.  I thought you were going to -- sorry.

      Now, in terms of the historical development of storage by Enbridge in Ontario, in Enbridge's case, all the storage it owns is to support its distribution activities.  Correct?

     MR. GRANT:  Its infranchise distribution activities.  That's correct.

     MR. THOMPSON:  Whereas Union has distributor -- what I call distributor-owned storage to support its distribution activities, and then it has a piece which I characterize as being used in the wholesale storage market.  Would you accept that characterization as reasonable?

     MR. GRANT:  Yes.

     MR. THOMPSON:  And just in terms of incumbent distributor-owned storage throughout this market area that you folks seem to think is important for evaluating competition, Mr. Reed went through when he testified a whole list of companies in the market area.  And I got the impression that all of the incumbent distributors that had their own storage operated it under the auspices of cost-based rates.  Was that your impression?

     MR. GRANT:  I think it would be best for you to take us to a reference so that we understand the context.

     MR. THOMPSON:  Were you here when Mr. Reed testified?

     MR. GRANT:  I was here for part of the time, yes.

     MR. THOMPSON:  Okay.  Well, his evidence is in volume 5 of the transcript.  And I think it was towards the end of my examination of him that I took him to a schedule in his testimony.  And then he went down the list.  And I don't have that.

     I think it probably starts at page 53.  And it went over to about, I think, transcript page 55.  And then my recollection is Mr. Rupert asked him some questions in this area as well.

     MR. GRANT:  Yes.  We have that reference.

     MR. THOMPSON:  All right.  And, well, do you know whether the incumbent distributors in this market area that you rely on continue to operate their, what I call, distribution storage under the auspices of cost-based rates?
     MR. GRANT:  I'm at a bit of a disadvantage.  I'm not an expert in this area, but the gist of your exchange here would suggest that a number of them are rate-regulated storage operators that also have distribution assets.

     So, I think for some of them the answer would be yes.

     MR. THOMPSON:  Right.  Well, Mr. Smead, could you help us with the sort of big picture here?

     MR. SMEAD:  Yes, Mr. Thompson.  I don't have any reason to disagree with Mr. Reed's characterization that there are a variety of different types of services.

     For instance, the Michigan utilities sell a great deal of storage in the open market at competitive rates.  But, as to their infranchise, as it were, pure distribution operations, for the most part I believe they retain cost-based rates for their bundled customers.

      Where there has been a higher degree of choice and fragmentation of the rates and services, there is probably an evolving degree of competitive storage service, in that at that point the customers are free to go to alternative providers.  And so you see relatively more market pricing.

      But for the most part, in the utilities in the northeastern United States, there hasn't been that much fragmentation of the rate down below splitting out the gas commodity.

     MR. THOMPSON:  Okay.  And I suggest that factual situation in this geographical market area supports the conclusion that at the burner tip the storage services of incumbent distributors -- I'm not talking about new entrants now -- incumbent distributors owning storage, is not workably competitive.  They're all or substantially all continuing to operate under the auspices of cost-based rates.  What else could it mean?

     MR. SMEAD:  That has tended to be true because of the lack of fragmentation into a menu of unbundled services.

      The experience in the United States was that, once the gas commodity was split out from the delivery rates, that there just wasn't that much to gain in the further fragmentation in terms of the competition for storage, for transportation, for the individual pieces of services.

      I think, if I were to lay the two side by side, Mr. Thompson, I'd have to say that what the Ontario utilities are saying is that, as long as the delivery services to customers are still bundled to the extent that they are, which means as long as they more or less correspond to the prevailing situation on distribution companies in the northeastern United States, then forbearance should be exempted from, but that in the event of the evolution of services to the point where the access to competitive services at Dawn is truly there for burner tip customers, then forbearance could be appropriate.

      So, in essence, I'd say the same thing for the U.S. utilities.  In the event that they evolved as far as is assumed in that premise, they would also probably be in a good position to have market-based pricing for their distribution customers.

     MR. THOMPSON:  Can we scrap this forbearance with an exemption notion and just call it no forbearance?  Is there really a difference?

     MR. SMEAD:  You would have to talk to my client about that.

     MR. THOMPSON:  Yes, well, I'm focussing on your client.

     MR. GRANT:  No.

     MR. THOMPSON:  Why not?  Is this a Grant special?

     MR. GRANT:  No.

     MR. THOMPSON:  Who coined this concept?  It's not in the legislation at all, (inaudible) forbearance with an exemption.  Let's call a spade a spade.  It's no forbearance.

     MR. GRANT:  I don't think there is anything that limits the Board's consideration of this matter at a particular point in the system, so the Board is quite free to focus at Dawn and to focus at the wholesale level and to decide to forbear that the point.

      So there's nothing limiting the Board from doing that.  There's nothing limiting the Board from then taking a look at the implication in a distribution system on rates and then addressing that in some fashion.

      And that, really, is the essence of what our proposal is all about.  It is forbearance.  It's forbearance where it should be.  Rates should be forborne at that trading point.  There should be some consideration of rates in the distribution franchise, and that's where our exemption notion comes in.  So I don't accept your characterization on that. 

     MR. THOMPSON:  All right.  Well, your proposal is, no forbearance at the burner tip.

     MR. GRANT:  Our proposal is forbearance in the storage marketplace.

     MR. THOMPSON:  All right, well, let's move on.

     I was a bit, I guess, surprised and puzzled with your discussion with Ms. Duguay about Gazifère.  Now, Gazifère is a bundled service customer, is it not?

     MR. GRANT:  Exfranchise.  What Ms. Duguay reminded me of is that it is an exfranchise customer, if you will, and that's my recollection of our discussion.

      So, in that context, then my answers to her questions were, well, that is a case where will be a need to move to market-based rates for that particular Rate 200 service. 

     MR. THOMPSON:  Is that your proposal?  I mean, does Gazifère know that Enbridge Gas Distribution is proposing to charge it market-based rates for the storage services it gets under Rate 200?  And more importantly, does this regulator know and do its customers know?

     MR. GRANT:  No.

     MR. THOMPSON:  Well, why don't they, if that's your proposal?

     MR. GRANT:  Well, the implications of it would have to be dealt with by this Board under Rate 200, first of all, before we then move forward.

     MR. THOMPSON:  Well, are you proposing, in this case, that Rate 200 have a market-based charge for storage?

     MR. GRANT:  Any exfranchise customer of ours would have a market-based rate, a storage rate.

     MR. THOMPSON:  So you are proposing --

     MR. GRANT:  Yes.

     MR. THOMPSON:  -- that the Board fix a market-based charge for Gazifère in this proceeding?

     MR. GRANT:  Yes.

     MR. THOMPSON:  What is it?  It's not in the rate schedules that we're seeing.

     MR. GRANT:  It should be addressed in this case.  And once again, the detailed calculations of that rate would have to be done in a subsequent proceeding.

     MR. THOMPSON:  And so what's going to be the impact on Gazifère and its customers of that proposal, dollar-wise, percentage-wise?

     MR. GRANT:  I can undertake to calculate that.

     MR. THOMPSON:  Would you do that, please?

     MR. GRANT:  Yes.

     MS. SEBALJ:  It's K7.5. 

     UNDERTAKING NO.  K7.5:  TO PRODUCE DETAILED 
CALCULATIONS OF IMPACT ON GAZIFERE AND ITS CUSTOMERS


OF A MARKET-BASED CHARGED

     MR. THOMPSON:  But just to confirm, it's no different than any other customer class.  You are providing the storage services that it needs on a bundled basis.  No-notice type of basis.  Correct?  It's not unbundled?

     MR. GRANT:  Correct.

     MR. THOMPSON:  So now why does it get whacked?

     MR. GRANT:  It's exfranchise to our franchise.

     MR. THOMPSON:  That's it.

     MR. GRANT:  Yes.

     MR. THOMPSON:  Bundled or unbundled doesn't matter now?

     MR. GRANT:  Correct.

     MR. THOMPSON:  Okay.  Well, we'll argue that.

     Now, you and I also had a discussion, Mr. Grant, back in the Technical Conference, about what you've got up your sleeve for unbundled customers, because you seem to think, once people unbundle, then cost-based storage is the next 

-- sorry, market-based storage is the next shoe that falls.

   
Is that the plan?

     MR. GRANT:  Well, again, as I've said in the past, the end state is market-based storage for all customers.  That's the end state.

      There are a number of things that need to happen before we get to that end state.  Therefore an unbundling of our rates is one of the necessary steps.  And while that process is underway, an exemption needs to be in place.

      And so it's really a transitional type of an issue that I'm trying to address there.

      But the end state is, everyone pays market-based rates for storage.

     MR. THOMPSON:  Well, a couple of questions.  In the settlement agreement that's not yet approved by the Board 

-- it's Exhibit S, I think it's tab 1, schedule 1, at page 30.  It's in subparagraph (f) on page 30.

      It's the process that the company agreed to follow to help customers make an informed decision as to whether or not to unbundle.  Do you recall that, Mr. Grant?

     MR. GRANT:  Yes, I have the reference.

     MR. THOMPSON:  All right.  And my question is, now, what are you going to tell those customers in this unbundling description of implications that is to be provided to them about the costs of storage if they unbundle?  Has that been thought through yet?

     MR. GRANT:  Well, obviously we haven't thought through all the details yet.  They would get an allocation, and it would be at -- in terms of their unbundled rates, they would get an allocation of the storage -- I'm sorry, of the load-balancing costs that are there today.  But we have not worked out all the details yet. 

     MR. THOMPSON:  Well, I'm more concerned about price.  You seem to be telling me that if these people unbundle, then the next shoe to fall is market-based storage prices in their rates.  And if that's the case, should you not be telling them that now?

     MR. GRANT:  Well, I think that is definitely the end state.  How far out that end state is is a very debatable point.  It may be quite some time before one gets to the end state, and so it wouldn't make sense to be speculating right now as to when that would be.

      I think it's fair to say to customers, in the context that you're asking here, that, again, subject to the Board accepting this settlement, subject to the outcome of this proceeding, that there are changes afoot in the industry, that there are long-term implications.  All of that, I think, is very fair to give that kind of information out today.

      But as to when exactly it would all happen, that's to be decided, in essence, in future cases.

     MR. THOMPSON:  And what are the decision-making criteria that will apply?  Will you have to establish that there is competition taking place at the burner tip in unbundled storage services?  Is that the principle that we should be waiting for?

     MR. GRANT:  I don't know that we have fully thought through all of these transition measures, Mr. Thompson, and what the standards are, and what the tests might be.  These are things that can be developed over time.

     MR. THOMPSON:  All right.  Well, in terms of my client and its member company, should I be telling them today:  If you unbundle, you run the risk of your charge for storage services doubling or almost tripling?

     MR. CHARLESON:  I think what you would want to make sure your clients are aware of is, they will receive an allocation of storage based on the excess over aggregate or whatever the proper term for that is, based on the allocation methodology; they would receive an allocation of storage.  And that would be priced in the same way that the storage services are priced for our bundled customers.

      However, if they require additional storage for managing their load, if they choose to manage their commodity in a different manner and determine that they require incremental or additional storage, then those storage services would likely have to be purchased at a market price that is higher than the current cost within the utility.  But that would be an economic decision that they would be in a position to make as they look at their portfolio, as they look at managing their supply, the same way that they make their commodity purchase decisions today.

     MR. THOMPSON:  Well, you seem to be saying we get a cost-based allocation of storage services on an unbundled basis, and only increments to that would be market-priced.

     That's not what I hear Mr. Grant telling me.

     MR. GRANT:  Well, no -- we are saying the same thing.  Over time, as increments are added, those are at market-based prices, and gradually, over time, those rates will increase.

      But what I was speaking to you about is what are the processes, then -- assuming that is taking place, what are the processes that the Board should have in place to speed it up and transition it fully to market-based prices?  Those are things that are for future proceedings.  We'll have discussions about that in those proceedings.

      So I think the message to your customers is that this particular component of their current rates is going to change over time.  They have cost components in their businesses that change all the time, so there's no real difference between this situation and other situations –-  that the exact speed at which the Board wishes to move to an end state is still up for debate.

     MR. KAISER:  But, Mr. Grant, it's not clear, between the two of you.  Their current allocation, is that going to be frozen for all time at market-based rates or not?  And we understand that the incremental, you say, is going to be priced at market-based rates, but this new concept that's just been introduced, you say competition is the end state.  That implies at some point it's all going to be at market-based rates, but we just heard from your colleague that their current allocation will stay at cost-based rates.  Is that the case or not?

     MR. GRANT:  I think both answers are correct, Mr. Chairman.  The current allocation will be on the basis of the company's existing costs.  And that can stay in place for as long as the Board wishes it to stay in place.

      What I was speaking of is a process to start trending that component up over time such that at the end state you get to all prices being -- all storage being priced at market.

      The naturally occurring acquisition of additional storage services that we will go through over the years will also be incrementally getting us from today's point to that endpoint.  But insofar as the allocation is concerned, it would be at cost-based rates until the Board decides that it's going to be something different.

     MR. KAISER:  But do you have any view as to, just dealing with the current allocation, what you say initially is going to stay at cost-based rates?  I'm not talking about new storage, I'm not talking about incremental.  Do you have any proposal as to how that would trend upwards or what this transition is?

     MR. GRANT:  We have some thoughts.  We don't have what I would call a full proposal for the Board to consider in this proceeding.

      In fact, during the Natural Gas Forum this topic came up, and there were numbers that were discussed at a very high level.  Some people felt that it may be a kind of straight-line transition over, say, a five-year period.  So there would be logical and equal increments over that five-year period.

      Others felt that it should be slightly less than five years or slightly more than five years.

      So a time criteria may be what the Board is interested in, in moving to the end state.  But there may also be other criteria that the Board considers to be important, such as how many of the customers out there today have access to unbundled rates and are educated and aware of their options that are in front of them.  That might be quite important for the Board, so that a strict formulaic five-year transition may not be appropriate.

      So we don't have any particular view on all of this, other than to flag these as issues that will have to be in some way decided on in this transition period.

     MR. RUPERT:  I want to make sure I understand this.

     The transition you were talking about, Mr. Grant, I interpret it to be for the entire block of customers that Enbridge serves.  But for the customers who choose unbundled service, if I'm a customer that has no more storage needs than the normal 1.2 percent delivery and the allocation that I get from your normal methodology, and I unbundle, am I going to be any more susceptible to market-based storage prices than if I stayed bundled?  I don't need any special deliverability, I don't need any more space, I just need what you normally give me.  Am I more susceptible to an increase in price over the next five years than if I stay bundled?

     MR. GRANT:  I don't think you will be, as a result of any regulatory decision.  You won't be more susceptible.  But you may choose to be more susceptible in the sense that you will have unbundled -- in your example, choose a customer who's decided to unbundle, has an awareness of what the storage services costing them, is able to then look at alternatives and make informed decisions.

      So the customer may choose and be more susceptible, to use your term, to market conditions, but it wouldn't necessarily be by way of regulatory fiat that the customer is immediately susceptible, whether they're bundled or unbundled.  It really is customer-choice-driven.

     MR. RUPERT:  Thanks.

     MR. THOMPSON:  Just before I move on to my next topic, market power analysis, a question about these new storage services, Mr. Grant.  Where this is the higher deliverability stuff and the build that you were talking about with others?

      I'm confused as to whether this is forbearance that you're talking about with respect to the pricing of these services or value-of-service rate-making, because these services have never really been the subject of rate-making yet, have they?

     MR. GRANT:  No, they have not.  In our view, it is very tightly linked to the forbearance issue.

     MR. THOMPSON:  Well, value-of-service pricing, that goes way back in rate-making.  That's pricing services to what the market will bear.  You're familiar with that, are you, in your --

     MR. GRANT:  Gently, yes.

     MR. THOMPSON:  Okay.  And I'll come to it in a little more detail in a moment.  But there's a difference between that and forbearance.

     MR. GRANT:  Yes.

     MR. THOMPSON:  Okay.  And with these new services, could you just tell me, then, what stays within the ambit of regulation and what you're forbearing on, because there's a leave-to-construct application, I believe, that's necessary with respect to the build that's needed to support the new services; right?

     MR. GRANT:  Yes.  If we were to choose to move forward with this build, the only implication arising from this particular proceeding is that rates themselves would be forborne, so that it would be a deregulated initiative on our part.

      However, still be a whole series of facilities requirements, facilities approvals, that are necessary from the Board.  And in the scenario where we've decided to move forward with that investment, we would still need to bring those facilities applications before the Board.

     MR. THOMPSON:  Just so I can understand it, you're going to juice up some existing pools so that they can send out more by way of deliverability, and there are only certain pools that have this apparent capacity.  Is that right?

     MR. GRANT:  There are four of the pools that may have some additional undrained areas that may be of higher deliverability.  We don't know at this point.

     MR. THOMPSON:  Yes, I realize there's a lot of "ifs."

     MR. GRANT:  Yes.

     MR. THOMPSON:  But we're talking about what are currently utility assets in rate base, costs of them are in cost-of-service and revenue requirement.  And you're going to go out and spend -- or you're proposing after doing all of your research, satisfying yourself this works, you are going to go out and spend some additional money on these assets currently in regulation; right?

     MR. GRANT:  Yes.

     MR. THOMPSON:  Okay.  And, now, where do those dollars go?  Do they go into rate base or do they get parked somewhere?

     MR. GRANT:  No, they do not go into rate base.  In a forbearance scenario, they would simply be unregulated expenditures.

     MR. THOMPSON:  All right, so you're asking the Board to forbear from regulating enhancements to certain pools that are part of the integrated utility storage operation at the moment?

     MR. GRANT:  Yes.  It would be forbearance on the group of services that are related to that.

     MR. THOMPSON:  But it's forbearance only on pricing, but not on construction approved and all of that kind of thing?

     MR. GRANT:  Correct.

     MR. THOMPSON:  Now, what about economic feasibility, which is normally an issue in leave-to-constructs?  Are they going to forbear on that? 

     MR. GRANT:  Yes, assuming a forbearance outcome in this proceeding, the economics would not be relevant.

     MR. THOMPSON:  Okay.  And just so that, again, I understand what you're up to, and this open season that you have either conducted or plan to conduct, that's really to test to see who's prepared to pay what for this stuff; is that right?

     MR. GRANT:  It's to test the attractiveness in the marketplace of our proposal and then to, based on the results, then to incorporate that information into our decision-making.  That's what the non-binding phase was about.

     MR. THOMPSON:  All right.  Well, let's suppose it costs $10 a unit to do what you want to do, and you go out to open season, and people bid 9.  What happens? 

     MR. GRANT:  Well, I think that if that were the process, and those were the numbers, then it would be -- from an economic standpoint, anyway, it would be a relatively simple calculation, a simple decision.

     MR. THOMPSON:  Well, you would have your option of coming to the Board for approval and having the Board fix some rates to provide this enhanced deliverability that the generators seem to desperately require.

     MR. GRANT:  Well, it's not rational.  If it costs us 10 and the bids are 9, we wouldn't do it.

     MR. THOMPSON:  But if it cost you 10 and the Board gave you rates of 10 plus return, would you do it?

     MR. GRANT:  No, we don't see that as an outcome.

     MR. THOMPSON:  All right.  So if the bids are 20 or 30, after wiping the saliva from your lips, what would you do?

     MR. GRANT:  Well, we may or may not move forward with it.  It depends on risks.  And, as I understand the other day, it's not... consideration of some components of the risk is indent of the forbearance decision.  So it's not pure economics.

     MR. THOMPSON:  Okay.  Well, suppose the Board says this to your new service forbearance proposition.  No, we're not going to give you forbearance, but we will authorize value-of-service pricing.

      What happens then?

     MR. GRANT:  I don't think that would be attractive to us.

     MR. THOMPSON:  And why not?

     MR. GRANT:  The market is -- we believe the market is competitive, and forbearance is the logical outcome of this proceeding, and I don't think that it would be an attractive proposition for us to consider moving ahead in the context of a cost-of-service type regulation.

     MR. THOMPSON:  Well, suppose the Board said, we'll allow you a value-of-service pricing and a somewhat enhanced return on this line of business; in other words, not your 9 percent but maybe 12.  What would you do then?

     MR. GRANT:  Sitting here today, I cannot say that that's attractive to us at all.  We would obviously read the Board's decision and think on it.  But it's not an attractive proposition to us.

     MR. THOMPSON:  But there's nothing to preclude you, on these new services, from coming in and saying, this is a riskier line of business.  We think the return for these kinds of activities should be more than what the Board currently approves for utilities and our evidence indicates it's not 9, it's another number.  Nothing to stop you from doing that.

      Why does it have to be conducted in this forbearance-only scenario?

     MR. GRANT:  We believe that forbearance is the correct policy environment for us to move forward on this type of a project.  Whether it's enhancing an existing asset for a very unique and difficult service, high-deliverability service, or whether it's exploring for and developing new capacity.

     MR. THOMPSON:  All right, let's move on to market power analysis, then.

     MR. KAISER:  Mr. Thompson, could we take the morning break?

     MR. THOMPSON:  Yes.

     MR. KAISER:  Thank you.  15 minutes.

--- Recess taken at 11:03 a.m.   

--- On resuming at 11:25 a.m.

     MR. THOMPSON:  Turning to the market power analysis, panel, these questions are probably for you, Mr. Smead, but the Enbridge witnesses may want to step in from time to time.

      We've discussed, before the break, both the burner tip focus and the focus at Dawn.  Did you hear that discussion?

     MR. SMEAD:  Yes, I did.

     MR. THOMPSON:  And am I correct that you focussed on Dawn?

     MR. SMEAD:  That's correct.

     MR. THOMPSON:  And so nothing you have done addresses the burner tip issue; is that --

     MR. SMEAD:  No.

     MR. THOMPSON:  Thank you.  Now --

     MR. SMEAD:  Excuse me, Mr. Thompson.  Not directly, except to the extent that competition at Dawn could be transmitted to the burner tip.  But we have not examined that transmission.

     MR. THOMPSON:  Right.  Okay.  Well, do you agree that you get different perspectives, depending on where you look?

     MR. SMEAD:  That's a fair characterization.  The competitiveness at Dawn and the role of Dawn in the North America gas industry are pretty well established.  The farther you move away from it toward the burner tip, the more you have to be quite concerned about the details of the utility delivery services that allow that point to compete -- or to communicate with Dawn.

     MR. THOMPSON:  Okay.  And insofar as Dawn is concerned and its description as a trading hub, is it fair to say that's a trading hub in the commodity?

     MR. SMEAD:  It is a trading hub in the commodity and all of the services that may interact in one way or another with the commodity market.

      So that storage, which is nothing more than the ability to have gas delivered to you at one time and then actually take it at another time, it's just transportation and time.  Storage is one of the services that can trade around with the commodity and that interact with commodity pricing dynamics.

     MR. THOMPSON:  Right.

     MR. SMEAD:  So it's all one market.  Transportation, storage, and the commodity all get traded one way or another in the various products that move through the market at Dawn.

     MR. THOMPSON:  Right.  But the market gets expressed in a commodity price at Dawn, does it not?

     MR. SMEAD:  The public expression of the market is a -- yes, a published index price that reflects the totality of all the transactions at Dawn; that's correct.

     MR. THOMPSON:  And I can't pull out a publication of market prices and find Michigan storage delivered at Dawn as a separate product.  Is that fair?

     MR. SMEAD:  That's a fair statement, yes.

     MR. THOMPSON:  All right.  Thanks.

     Now, and just in terms of the different results that one might get looking at different perspectives, I wanted to draw to the Enbridge witnesses' attention the document at tab 1 of the brief.  This is a paper -- it doesn't show up very well in the top part of it, but -- doesn't show up at all, actually, but it's a paper prepared for the Canadian Gas Association by some fellow by the name of Hoey.  


First of all, is Enbridge a member of the Canadian Gas Association, Mr. Grant? 

     MR. GRANT:  Yes.

     MR. THOMPSON:  And do you know this fellow, Patrick Hoey.

     MR. GRANT:  Yes.

     MR. THOMPSON:  And who is he?

     MR. GRANT:   Well, if it's the same Patrick Hoey, it's the director of Regulatory Affairs at our company.

     MR. THOMPSON:  Right.  And this was an analysis done by Mr. Hoey in November of 2004 - that date you can see on page 1 in the black portion - which is about the same time as the submission that you company made to the natural gas forum.  Would you take that subject to check?

     MR. GRANT:  Yes.

     MR. THOMPSON:  And, Mr. Smead, in looking at natural gas storage, starting at page 5, and the competitive alternatives that Mr. Hoey identified, he focussed on transmission pipeline capacity.  Do you see that?

     MR. SMEAD:  Yes.

     MR. THOMPSON:  And then he looked at alternative storage operators in Ontario; do you see that?

     MR. SMEAD:  Yes.

     MR. THOMPSON:  And I didn't find awe great deal of discussion about commodity-trading at Dawn in Mr. Hoey's paper, did you?

     MR. SMEAD:  I did not see a lot there, and I can't really address the genesis of the paper either.

     MR. THOMPSON:  All right.  If you look at it from the perspective of the number of storage market operators in Ontario, you would agree there are only two?

     MR. SMEAD:  That's my understanding.  Certainly only two major ones.

     MR. THOMPSON:  Right.  And Mr. Hoey says at page 7 of this paper, under "Market power," first paragraph, the second sentence:

"The limited number of operators would typically indicate that there is limited competition in the market in Ontario."

If you focus on storage operators, would you agree with that conclusion?

     MR. SMEAD:  If I confined the market to Ontario only, yes, I would.

     MR. THOMPSON:  All right.  Well, Mr. Hoey does mention storage operators elsewhere in his paper.  But if you look at the summary and policy issues, Mr. Hoey's conclusion in November of 2004, at the top of the right-hand column on page 7, he says:

"Based on this analysis, the deregulation of the storage services in Ontario is not warranted at this time."

Do you see that?

     MR. SMEAD:  Yes, I do.

     MR. THOMPSON:  Right.  I take it you would say exactly the opposite, would you?  As of November 2004, you --

     MR. SMEAD:  At Dawn, yes, I would.

     MR. THOMPSON:  At Dawn.  Okay.  And so is Dawn a wholesale trading point for storage services?

     MR. SMEAD:  Yes, it's a wholesale trading point for all of the services that are implicit in the commodity market.

     MR. THOMPSON:  And the rates that the Board sets for consumers like my client do not apply to -- well, sorry, they apply to prices at the burner tip, not at Dawn; right?

     MR. SMEAD:  It's actually -- I should clarify that.

     The trading at Dawn is -- there's not really per se a wholesale and retail market anymore, once consumers are buying unbundled gas.  The two markets are essentially the same.

      The wholesale/retail distinction only means anything where somebody is buying gas for resale in the retail market.  At Dawn any market participant can participate as a seller or a buyer, and whether they are displacing what used to be retail services or replacing what used to be wholesale services, you really can't tell.

     MR. THOMPSON:  All right.  Well, my clients are interested in storage services being for the delivery-related service than the commodity-related service.  Are you telling me we can get that at Dawn sprite from the commodity?

     MR. SMEAD:  That you could buy storage separate from the commodity at Dawn.

     MR. THOMPSON:  Right.

     MR. SMEAD:  Yes, it's my understanding that you can.

     MR. THOMPSON:  Right.  Just on a small point, in your background, Mr. Cass took you through that in your examination in-chief, and you've worked for a number of years with utilities, as I understand it.  You're also, and I don't mean this in any disparaging way, a lawyer, like some others of us here.

      But when Mr. Cass asked you about your expertise, he just qualified you as an expert.  He didn't add any flesh to it.  I think on page 7 of the transcript.  So I was just wondering, what is your particular area of expertise?

     MR. SMEAD:  Relevant to this proceeding, I'd say that it's two-fold.  One is expertise in U.S. natural gas regulation, primarily in the interstate federally regulated market.  And then two is in the overall operation of the natural gas business in interstate and cross-border markets, which is based upon my experience with multiple U.S. pipeline companies.

     MR. THOMPSON:  Right.  Well, do you regard Mr. Stauft's experience as similar to yours?  He's a lawyer and he's worked for a number of players in the industry over the years.

     MR. SMEAD:  I would have to go back and look at Mr. Stauft's background in some more depth.  But frankly, I think that his degree of involvement and his depth of expertise, I think they're different, different from mine and different from what you need to know, need to have been involved in.

      For example, my involvement in the actual development and formation of the various FERC rules that have been discussed in this proceeding, my experience with multiple pipelines in completely different commercial situations, ranging from Florida to the Rocky Mountains to California to the upper mid-West to the East Coast, over 25 years, in that business, and prior to that ten years in a temperature-sensitive large metropolitan gas distribution company, I think when I put all of those things together, I would certainly think that my experience is broader.

      As to whether there is some similarity, we've both been in the gas business, but it was my sense that he spent relatively more time in the marketing side of it.

     MR. THOMPSON:  All right.  Well, are you telling us you're better than he is or you're just --

     MR. SMEAD:  Well, I'm distinguishing -- I wanted to avoid that, Mr. Thompson.  I think I'm just older than he is.

     MR. THOMPSON:  Well, that's – age, I understand.  It's a very significant factor.

     Well, are you challenging his qualifications?

     MR. SMEAD:  No, sir.  I am challenging his conclusions and would expect our relative qualifications to go to the weight accorded to our evidence.

     MR. THOMPSON:  Right.  Thanks.

     Now, in terms of looking at the competitiveness of what I call the wholesale market, and I hope you understand what I'm talking about when I say that, you're saying that market is workably competitive, therefore Union does not have market power?

     MR. SMEAD:  Yes.

     MR. THOMPSON:  In that marketplace?

     MR. SMEAD:  Yes, that is correct.

     MR. THOMPSON:  And Enbridge we know doesn't have market power in that marketplace because it doesn't operate in that marketplace, correct, Mr. Grant?

     MR. SMEAD:  Well, do you want to ask me or Mr. Grant?

     MR. THOMPSON:  Well, both of you.

     MR. GRANT:  That's correct.  We do not operate in that market.

     MR. THOMPSON:  Thank you.  Now, are you aware, Mr. Smead, and the Enbridge witnesses, as to whether there has ever been a market analysis presented to this Board to support the pricing that Union applies in the exfranchise market sector?  If it has occurred, I'm unaware of it.

     MR. GRANT:  I'm not aware of anything, Mr. Thompson.

     MR. THOMPSON:  All right.  And in -- I don't think you need to turn this up.  It was discussed earlier in this hearing.

      In the IGUA pre-filed evidence and elsewhere in the record, there are some prior Board decisions dealing with the market-based pricing in the exfranchise market.  Do you recall that discussion by any chance?

     MR. GRANT:  Only generally.

     MR. THOMPSON:  All right.  Well, if you need to turn something up, and I don't know whether you have this at hand, these decisions, or at least some of them, are in the IGUA/AMPCO pre-filed evidence.

      And what you have there at tabs 3, 4, and 5, are some of the Union cases where this concept of market-based pricing for the exfranchise market was discussed, and then it was eventually approved in a decision RP-1999-0017, I believe.  And if you just want to go to that decision to get the flavour of what I want to discuss with you.  You can probably best glean it from page 140, paragraph 2.5.01, where the Board in the RP-1999-0017 proceeding made reference to some earlier proceedings of Union in which this topic of market-based pricing for exfranchise services came up.  


One of them was the EBR-0486-02 decision, where Union had taken the decision that ratepayers were entitled to have the premiums from this flowed back to the cost-of-service. 

      Do you have any familiarity with this background, Mr. Grant?

     MR. GRANT:  I'm sorry, Mr. Thompson, I really don't have any detailed familiarity.  I see the reference you've taken us to, but I don't have too much else to say.

     MR. THOMPSON:  All right.  Let me try, then, another way.  If you go to tab 12 of the cross-examination brief, Exhibit J7.1, what you have at the first part of the tab that goes into page 175 is the 1969 edition of Gas Rate Fundamentals, a publication of the American Gas Association.  Starting with that page -- it's the same publication but a later version.  It's a date in the 1980s.  I think it's the last version of the publication that I am aware of.

      Are you familiar with these publications, either Mr. Grant or Mr. Smead?

     MR. SMEAD:  Yes, I am certainly familiar with it.

     MR. THOMPSON:  Okay.  Well, let's take the last one.  They both discuss this subject, but if you go to the most recent edition, at page 156 you'll find a heading: "Value of service."  

     MR. SMEAD:  Yes, I have that.

     MR. THOMPSON:  You see that?  This is a concept of rate-making that goes way back.  And the text reads as follows:

"Utility rates that reflect competitive factors are often called value-of-service rates.  Value-of-service is shorthand for the highest price that a single customer is willing or able to pay for service."

And it goes on.

     Are you familiar with the value-of-service concept, Mr. Smead, for rate-making purposes?

     MR. SMEAD:  Yes, I am.

     MR. THOMPSON:  Are you, Mr. Grant?

     MR. GRANT:  Generally, yes.

     MR. THOMPSON:  Okay.  And it carries on and discusses Ramsay pricing and that kind of thing.  But the concluding paragraph is what I wanted to draw your attention to, the sentence in the concluding paragraph at the end.

"Maximization of consumer surplus in the foregoing example is tantamount to the maximization of economic efficiency subject to the constraint of the utility's revenue equalling its allowed revenue requirement."

And in the text previously what they talk about is, in effect, how to distribute, for example, the premium that Union realizes on market-based pricing for storage services.

      Would you agree with me, Mr. Smead, that in the value-of-service pricing concept, to the extent there is a premium, it gets credited back to the cost-of-service? 

     MR. SMEAD:  Not necessarily.  In this particular formulation of it, it is going through that example, but, you know, really, the question of what you can charge, whether you can charge somebody what the service is worth and the question of who gets the money, are unrelated questions in a lot of circumstances. 

      Obviously, the "who gets the money" issue in this case is somewhat outside the scope of my evidence, but usually that decision gets made based on who takes what risk and who should get what reward.

      Certainly the model described here wherein, no matter what you do to price services to anybody, the ultimate utility revenue requirement just is a zero-sum game -- it just adds up to 100 percent of normal revenue requirement 

-- that has been a traditional requirement in the absence of findings of no market power, or in the absence of risk/reward balances that dictated a different result.

     MR. THOMPSON:  And that, I am suggesting to you, was the rationale for the initial pricing that Union has enjoyed -- well, its ratepayers have enjoyed, substantially, under the exfranchise market-based rates?  That's what's in fact happened?

     MR. SMEAD:  Yes, that would appear to have been the historic results, that their ratepayers have gained a great deal of benefit from what Union was able to charge to other market participants.

     MR. THOMPSON:  All right.  And I suggest to you that what that approach does is it balances economic efficiency as well as productive efficiency.  And those terms Mr. Reed has defined in his material, which you'll find at tab 4 of this brief.  At the bottom of page 9, he says:

"There are two types of economic efficiency that enter into the welfare maximization process:  Productive efficiency and allocative efficiency."

Just stopping there, are you familiar with these concepts.

     MR. SMEAD:  Yes.

     MR. THOMPSON:  Mr. Smead?  Then he goes on:

"Productive efficiency, also sometimes referred to as technical efficiency, represents the use of the combination of inputs that produces the desired output level at the lowest opportunity cost for the inputs consumed.  Essentially, this is the market-based equivalent of least cost planning and lowest reasonable cost production, both of which are regulatory objectives."

Do you agree with that?

     MR. SMEAD:  Yes, as a concept; that's correct.

     MR. THOMPSON:  And then he goes on and describes allocative efficiency:

 "... focuses on consumption decisions for the product being produced."

And refers to the principle that:  

“Those who value a scarce good or service most highly should be the ones to whom the product or service is produced and the ones which consume it."  

Do you agree with that description?

     MR. SMEAD:  Yes.

     MR. THOMPSON:  And so I am suggesting to you that the current status quo for Union exfranchise storage achieves a balance between those two concepts.  Do you agree?

     MR. SMEAD:  It achieves a balance.  Whether that should be the proper balance longer term, I think, is a more complex question, Mr. Thompson.

      As to allocative efficiency, it works fine in the exfranchise market.

     As to productive efficiency, the basic question is what incentives are created, what stimulus is created, to develop more storage?

     MR. THOMPSON:  All right.  Then on this point of the value-of-service technique having to comply with the overall return standard for the utility, I wanted to just draw your attention to tab 15 of the brief, which is an oft-quoted decision about return.  This is the Bluefield Water Works case.  If I've heard utilities cite it once, I've heard them cite it a thousand times.  Now it's my turn.

      And if you go to, it's at the top of the page, it's about... sorry, six pages in.  And in the right-hand column you'll see a paragraph number 692.

     MR. SMEAD:  Yes, I have it.

     MR. THOMPSON:  Okay.  And down at the bottom of the page, this is part of a quote that's cited in every utility factum I've ever seen.

      And it starts about ten lines from the bottom:

“A public utility is entitled to such rates as will permit it to earn a return on the value of the property which it employs for the convenience of the public equal to that generally being made at the same time and in the same general part of the country on investments in other business undertakings which are attended by corresponding risks and uncertainties."

Just stopping there, do you agree that that's a statement of the rate of return principle for utilities?

     MR. SMEAD:  That is a statement of the open Bluefield standards for utility rate of return, sir.  

     MR. THOMPSON:  And then the text goes on:

"But it has no constitutional right to profits such are realized or anticipated in highly profitable enterprises or speculative ventures."

Do you agree with that aspect of the principle?

     MR. SMEAD:  Yes, as a utility, I agree with that aspect of the principle.

     MR. THOMPSON:  So that a utility is not entitled to supernormal returns, in your view?

     MR. SMEAD:  Not on its utility business.

     MR. THOMPSON:  When you say "utility business," you mean utility assets?

     MR. SMEAD:  No, its utility business.  Which assets are involved in that is a question for the regulator.

     MR. THOMPSON:  All right.

     MR. SMEAD:  But where a utility is part of an organization that has non-utility businesses that are unregulated or where there has been forbearance from regulation, then this standard no longer applies to that segment of the business.

     MR. THOMPSON:  But when we're dealing with value-of-service pricing, we're dealing with the pricing of services in a utility business; correct?

     MR. SMEAD:  If you are dealing with value-of-service pricing as a regulatory construct within a regulated utility business; that's correct.

     MR. THOMPSON:  Okay.  Okay.  Well, then, let's move on, then, to some of these tests that relate to competitiveness in the market.

      One of them that we rely on is the price threshold test.  And I think you've proffered some reply evidence on that subject?

     MR. SMEAD:  Yes, sir.

     MR. THOMPSON:  We have said that the prices of the competitive service offerings versus the prices of the services provided by the utility in the marketplace are relevant to an assessment of market power, or words to that effect.  Do you agree?

     MR. SMEAD:  I agree if that's what you've said.  Mm-hm.

     MR. THOMPSON:  Well, do you agree with the proposition?

     MR. SMEAD:  I do not agree with the concept that the relationship between the market prices and cost-of-service rates is the appropriate comparison.

     MR. THOMPSON:  All right.  Well, do you say FERC does not look at the extent to which proposed prices exceed the prevailing prices in applying this threshold test?

     MR. SMEAD:  Well, first, whether they exceed the prevailing prices, I think that that is the standard.  Whether the prices that would exist upon permitting market-based pricing will or will not exceed prevailing prices, assuming those prevailing prices are competitive, is the basic standard.  If those prevailing prices are cost-of-service based prices, which has been the case for the most part for existing companies at the FERC, then that's the price that they would review and that they have historically reviewed.

      Although, I think we addressed this a little bit in the Technical Conference, in referring to their historic practice of generally having looked at some percentage increase over a natural gas company's cost-of-service rates, the FERC cited a series of cases and, frankly, in most of those cases, which price was the threshold wasn't much of an issue.

      The main issue was what percentage increase was allowed.

      But in one of those cases, in the Williams case, they explicitly said you had to apply a lot of judgment.  Whether the FERC has gone that extra step to apply a lot of judgment in its market power cases is sort of an open question, because they haven't had the benefit of something similar to the market-based pricing that exists in Ontario as a competitive benchmark.

      But, yes, generally, that has been the practice at the FERC.

     MR. THOMPSON:  All right.  Well, let's just confirm that by looking at tab 10 of this brief, which is a FERC case in a CNG Transmission Corporation case.  I was discussing this with Mr. Reed last day but we didn't have the case reference.  The discussion was based on a description of the case contained in Ms. McConihe's evidence.

      I'd like to draw your attention to page 23 and 24 of this decision.

     MR. SMEAD:  Yes, I have it.

     MR. THOMPSON:  Okay.  And just by way of background, CNG is one of these established incumbents?

     MR. SMEAD:  Yes.

     MR. THOMPSON:  It's not a new market entrant.  It would be like Union and Enbridge.

     MR. SMEAD:  Yes.  They are part of the Dominion family of companies.

     MR. THOMPSON:  Right.  And in this particular case they were trying to get market-based authority for certain storage rates.  I think its distribution customers.

     And what the FERC said in this decision, which is a 1997 decision, starting at page 23:

"A critical element in the analysis of market of a market-based rate proposal is a study of the market price of the proposed service and whether the applicant can raise the price of service 10 percent or more without losing significant market share."

Is that the principle that FERC applies?

     MR. SMEAD:  That is the principle that FERC applies.

     MR. THOMPSON:  And then, going on, when they were looking at the evidence in this case, starting about the middle of the paragraph, they say:

"CNG's market-based study ignores this pricing issue.  CNG in this same filing requests a total firm transportation rate increase over 20 percent and a total firm storage rate increase over 26 percent."

That would be, a total firm storage rate increase over 26 percent would have to refer to existing rates?

     MR. SMEAD:  It appears to, yes.

     MR. THOMPSON:  Right.  And then it notes:

 "CNG projects almost no change in its long-term firm billing determinants as the result of these rate increases."

Stopping there, that means no loss of market share; right?

     MR. SMEAD:  That's certainly how the commission interpreted it.

     MR. THOMPSON:  Right.  And then it goes on:

"CNG's rate increase filing is clearly indicative of an ability to exercise market power."

So I suggest to you that decision stands clearly for the proposition that if what Enbridge and Union are seeking has a substantial rate increase impact, it's evidence of market power.  Do you agree?

     MR. SMEAD:  If what they are seeking as to those customers who are subject to rate forbearance causes a significant rate increase for those customers, and there is not a loss of market share, then there is a question as to market power.  And I think that's certainly the fundamental underlying rationale for proposing the exemption for the infranchise market until that market is in a better posture to be competitive.

     MR. THOMPSON:  Yes.  And I agree with you.  Clearly they have market power in the infranchise areas.  Both Union and Enbridge.

     MR. SMEAD:  Yes, but not market power at Dawn with respect to that market.  They have market power at the burner tip with respect to that market.  And it's the intermediate or intervening services that deliver storage service to those customers that would need to be examined before I would be comfortable recommending forbearance be effective as to those markets.

     MR. THOMPSON:  Well, I thought you said the rationale for the exemption, which I call no forbearance, is this condition of market power at the burner tip.

     MR. SMEAD:  At the burner tip; that's correct.

     MR. THOMPSON:  All right.  And in their case, if we look at the 40 cents for Enbridge, the 30 cents for Union, and the market rate increase of two or three times that number, it's much worse than what was in the CNG case, right, on the facts?

     MR. SMEAD:  The difference between the rates is certainly larger, yes.

     MR. THOMPSON:  Right.  Now, let's just move, Mr. McKeown, to the CRTC and some of the criteria it's applied to test whether an incumbent has market power or does not have market power.

      And I think the best place to start here is at tab 7, where there are undertakings responses from Enbridge.  And if we go into the third one, number 57, this is an undertaking response that I believe you provided.  Am I correct?

     MR. McKEOWN:  Yes, sir.

     MR. THOMPSON:  And this is describing some recent developments at the CRTC with respect to market power analysis, am I correct?

     MR. McKEOWN:  Yes, sir.

     MR. THOMPSON:  And am I correct that the decision you're analyzing there is the telecom decision CRTC 2006-15, which -- well, just stopping there, is that the one you're analyzing?

     MR. McKEOWN:  Yes, it is.

     MR. THOMPSON:  And that decision in its entirety you'll find at tab 11 of our brief.  Would you take that subject to check?

     MR. McKEOWN:  Yes, I see that.

     MR. THOMPSON:  Right.  And then back to your précis of, summary of this decision, and on the page 3 of 4...

      Just backing up, what we had in that decision, am I correct -- well.

      What did we have?  Was it an incumbent seeking an exercise by the Board of a forbearance power?

     MR. McKEOWN:  Well, the history of this proceeding is that Aliant telecom had asked the commission for it to exercise forbearance over Aliant's local telephone services.  As a result of that application, the Commission decided to look at forbearance of local telephone services generally for all of the incumbent telephone companies.

     MR. THOMPSON:  Okay.  And in terms of the criteria that the Commission developed for this exercise, two of them that you described at page 3 of the undertaking response are of interest to me.  And there you point out, at the bottom of the first full paragraph, that the Commission identified two criteria....

Which you've characterized as:

"More generic in nature and could be used for assessing for forbearance from regulation in other telecommunications markets."

Do you see that?

     MR. McKEOWN:  Yes.  Those are two of the five criteria.

     MR. THOMPSON:  Right.  And do you agree they could also be used for assessing forbearance from regulation in markets other than telecommunications, like gas regulation?

     MR. McKEOWN:  I think that they could be used in the development of criteria in other markets, like gas.

     MR. THOMPSON:  Okay.  And the first one is, the incumbent has suffered a 25 percent market share loss in the relevant market.  And in the body of the decision, is, as I understand it, and you correct me if I am wrong, what the Board was saying is that they would not forbear unless an incumbent made that demonstration.  Have I read that correctly?

     MR. McKEOWN:  Made the demonstration that they had 25 percent market share loss to competitors, yes.  That's one of the demonstrations it needs to make.

     MR. THOMPSON:  Right.  And the rationale for that was, until it got to that level, it was questionable whether it was sustainable, the competition was sustainable, and that’s one of the items of discussion?

     MR. McKEOWN:  As you say sustainable competition certainly was one of the key focus areas for the CRTC, but in the decision the Commission also indicates that determining the market share loss is not an exact science.  But they ended up at 25 percent.

     MR. THOMPSON:  As the threshold.

     MR. McKEOWN:  Yes.

     MR. THOMPSON:  Yes.  And so if we relate that to this case, Enbridge, neither Enbridge nor Union could get the forbearance relief that they're seeking unless they demonstrated they had suffered a 25 percent market share loss in the relevant market area.  If that standard were applied in this case, that's what those companies would I have to demonstrate, agreed?

     MR. McKEOWN:  I think -- I'm not sure how you read the 25 percent market share loss.  I think what the Commission meant in this context is that the incumbent telephone company would have a market share of 75 percent or less.  So, if that standard was applied to Enbridge, you would have to ask Mr. Grant whether or not it would meet that threshold.

     MR. THOMPSON:  Well, I'm not so sure that's what it says, Mr. McKeown.  You better take us to the section of the decision where this is discussed.

     MR. McKEOWN:  Can you just give me a minute?

     MR. THOMPSON:  Yes.

     MR. THOMPSON:  I think it starts at paragraph 169 and following, if I'm not mistaken.  And if I'm not mistaken, the Commission's analysis and determinations start at about pages 2 -- at paragraphs 237 and following.

      If I read paragraph 242 correctly, it says:

 “The Commission considers that an applicant, IELC" --" 

What does that stand for again?

     MR. McKEOWN:  "IELC" means incumbent local exchange carrier.

     MR. THOMPSON:  Right:

"... can demonstrate to the Commission's satisfaction that it can no longer exercise market power in a particular relevant market area when the applicant IELC can demonstrate that it has met all of the following criteria:

     (a)  The IELC has suffered a 25 percent market share loss in the relevant market for which forbearance is sought."

That seems to be pretty straightforward.

     Then it goes on at paragraphs 244 and describes the market share loss.

     MR. McKEOWN:  Well, the market share loss is from the time the incumbent or dominant local telephone company had 100 percent of the market.  So it’s not a 25 percent loss as of the date of this decision.

      And I think you'll see that if you turn to paragraph 503 of that same decision, where, in paragraph 503, the Commission notes that Aliant telecom's market share loss, as of the date of the decision, is 33 percent.  So that's the market share that competitors have in the Halifax market.

      But it does not mean that Aliant needs to lose an additional 25 percent over and above the 33 percent.  The Commission is simply saying here that it has already lost 33 percent.  In other words, its market share is approximately 67 percent.

     MR. THOMPSON:  Right.  It has to demonstrate it's lost something.  Right?

     MR. McKEOWN:  From the time that it had 100 percent of the market, it needs to demonstrate that it's lost at least 25 percent.

     MR. THOMPSON:  Well, correlating this to the exfranchise market for Ontario storage, Union has all of it, and it still has all of it.  Right?

     MR. McKEOWN:  I'm afraid I can't really comment very well on what Union's in the market.

     MR. THOMPSON:  Well, have you been following the evidence?  It has a hundred percent of the storage in Ontario that's available for exfranchise use.

     MR. McKEOWN:  I'll take that as a given, but Mr. Grant may be the one to ask those questions of.

     MR. GRANT:  I think there's a presupposition to your question.  You have to accept the market is only defined as Ontario.  So if you accept that proposition, then Union is the only storage operator in Ontario that is offering exfranchise storage.

     MR. THOMPSON:  Well, except for maybe one or two independents?

     MR. GRANT:  Yes.

     MR. THOMPSON:  Yes.

     MR. GRANT:  Those are currently under development.  I don't know the extent to which they're operating in the market today.

     MR. THOMPSON:  Right.  But Union has, we know, the head room between 30 cents and a dollar in terms of keeping its business; right?

     MR. GRANT:  Well, I think Union is subject to significant competition in the defined market area which includes more than just Ontario.

     MR. THOMPSON:  Was it any surprise, Mr. Grant, that Union got your business on the storage renewal of 20 Bcf?  I mean, really, was there a big competition going on?  They can undercut everybody.

     MR. CHARLESON:  There was a competitive bidding process.

     MR. THOMPSON:  Oh, we know that.  We know you set it up but the bottom line --


MR. CASS:  Excuse me, Mr. Chair.  Could Mr. Charleson be allowed to finish his answer?

     MR. THOMPSON:  I'm sorry, go ahead.

     MR. CHARLESON:  There was a bidding process, an RFP was issued and there were a number of bidding responses received.  What we saw from the responses that were received, there were alternatives that were very much in a comparable price to what Union bid in on their RFP.  One of the storage providers actually bid a price that was lower than one of Union's bids.  However, given some of the uncertainty in the storage market, they weren't willing to accept some of the conditions precedent that we were looking for in that storage contract, which led to us awarding all of the capacity to Union.

      Had there been a defined market where it was known that market-based rates were acceptable to this Board, part of that storage capacity would not have gone to Union.

     MR. KAISER:  Mr. Cass, is that information in the record, the results of this competitive bid?

     MR. CASS:  I don't believe so, sir, not what Mr. Charleson has just said.

     MR. KAISER:  Could you file it, if necessary in confidence?

     MR. CASS:  In confidence we can do that.

     MR. KAISER:  All right.  Thank you.

     MR. THOMPSON:  Does that mean we get to see it if we sign an undertaking?

     MR. KAISER:  Yes, sir.

     MR. THOMPSON:  Thank you.

     MR. CHARLESON:  I guess we would want to be careful in terms of who has access to that.  Some of the participants in this hearing are competitors in the storage market.

     MR. KAISER:  All right.  Well, we can deal with this as a separate issue.  There's a long process in connection with that.  You can discuss it with counsel at the break.

     MR. THOMPSON:  Thanks.

      Let me try and just wrap up on this discussion of precedents and the CRTC, Mr. McKeown.

      If an incumbent telephone company asked the CRTC to forbear and the result was going to be a $50 million increase in rates, how do you think the CRTC would react?

     MR. McKEOWN:  Well, it's a bit of a hypothetical question.

     MR. THOMPSON:  Pretty real from my client's perspective.

     MR. McKEOWN:  In the telecommunications market, the CRTC has looked at times when the introduction of competition would result in increases in rates.  In fact, at the time it looked at the introduction of local telephone competition, it foresaw that local rates in some areas would double, which is a substantial increase as well.

      And I think we had a similar conversation during the technical hearing.  I had mentioned at that time that long distance rates have fallen, certainly, but they have also risen to some extent.  So we have seen price variations both up and down, as a result of the introduction of competition, and forbearance.

     MR. THOMPSON:  Right.  Well, I suggest to you if two utilities traipsed into the CRTC and said, in combination:  I'm asking you to forbear long term, and the rate impact would be about $175 million a year on existing customers, they would be sent packing.  Do you agree? 

     MR. McKEOWN:  I don't think you would see a circumstance where two incumbent telephone companies traipsed in and were operating in the same market.  It's likely that an incumbent local exchange carrier or local telephone company would ask for forbearance of its own services, but there's unlikely to be two applicants for the same market.

      Well, there have never been two applicants for the same market.

     MR. THOMPSON:  All right.  Let's move on just quickly, Mr. Smead, about substitutes.

      I'd just ask you to assume the substitute that the burner tip market is looking for is underground storage separated from the commodity.

      If that is the substitute, do you agree that Union and Enbridge have market power in Ontario?

     MR. SMEAD:  At the burner tip?

     MR. THOMPSON:  Yes.

     MR. SMEAD:  They have market power because of their bundled delivery of that storage service.  Underground storage as a separate service to be purchased from multiple other parties is available as an alternative, although the most economically advantageous way to purchase it may well be to buy a service that is inclusive of it from a marketer rather than by stand-alone underground storage.  That would be a question of price and attractiveness.

      But the reason that there is a significant difference in the market power situation as between Dawn and the burner tip is the flexibility and transparency of the intervening delivery services on the utilities that connect with the customers, not the underground storage itself. 

     MR. THOMPSON:  All right.  Well, let me move on.

     In terms of, you talk about the market communicating.

     MR. SMEAD:  Yes.

     MR. THOMPSON:  With Dawn.

     MR. SMEAD:  Yes.

     MR. THOMPSON:  And I suggest to you that that's not the test that the FERC applies or the... or Competition Bureau applies or, I guess, even the CRTC.

     The substitutes have to be available.  Would you agree?  Availability is the test?

     MR. SMEAD:  Yes, the communication issue is one of whether or not, if storage service is purchased in another location outside of Ontario, can the gas be injected into that storage?  Assume it's just standalone underground storage.  Can it be injected into that storage and can it be withdrawn from that storage and redelivered to the customer?

     The mechanism of that injection delivery and withdrawal delivery, the mechanism of that is what requires a test of whether or not the markets communicate in terms of all of the transportation capacity alternatives that may be available, including displacement, including buy/sell transactions, all the different ways of getting gas from point A to point B.

      It does start with a customer purchasing -- in the standalone underground storage comparison, it starts with a customer purchasing underground storage service from somebody.  But then the question as to whether that service can be used as flexibly as Union can at Dawn is one of the -- the is a question of the openness and flexibility of transmission capability between the markets, which at its highest level is a question of communication between the markets.

     MR. THOMPSON:  But the mere fact that two points communicate doesn't, I suggest, tell us necessarily how much is actually available.  That requires further digging.

     MR. SMEAD:  It doesn't tell you how much is available, but the... but frankly, what I would expect to see if you had complete competitive parity between the available alternatives in the United States as they would be delivered and as the service would be delivered at Dawn, and Union's market storage services as delivered at Dawn, if you had complete competitive parity between those, I wouldn't expect to see much cross-border flow of services at all.

      It's sort of mutually assured destruction.  Everybody just stares at each other, and if anybody gets out of line, the other guy can compete.  But once you reach equilibrium, then the customer would be free to purchase based on convenience, which would basically mean Union.

     But then would stop doing so if Union tried to exceed the competitive price.

     MR. THOMPSON:  Well, in terms of your communication theory and whether it demonstrates sufficient availability of substitutes or not one of the topic upon which we seem to differ is this question of available transportation.  You, as I understand it, rely on the markets communicate; therefore we don't need to worry about who's got what in terms of transportation from the storage fields to Ontario.

     MR. SMEAD:  Mr. Thompson, I wish I could have said it as briefly as you did, but then I don't think it would have carried any weight.

      The point is that traditional firm primary forward-haul or even back-haul transportation, primary contracts with pipelines, is, under the FERC construct of the market that's been in place since 1993, that is just the first step in the process of how the market works.

      The actual disposition of that capacity, the various things that are done with that capacity, are all exercises that take place in a combination of a secondary market for capacity, a market for repackaged services.

     It's a very complex market.

     And our point is that there are very many mechanisms available for delivering gas from one point to another that do not necessarily involve dedicated primary firm pipeline transportation capacity.

      As Ms. McConihe has pointed out, they are quite often difficult to measure or observe individually as to how much is going on, because a lot of them are not regulated market transactions, and that ultimately it is the observation of the behaviour of price basis differentials between points that lets you know whether the totality of all of those mechanisms is working.

      Having lived through two markets where capacity constraints caused things to stop working, California and New England in the 2004 situation, having lived through those, I know what happens when you have a real physical shortage of the ability of gas to move around.  The market cannot correct for that, necessarily.  You do see price basis blowout at very high levels.  We've never seen that at Dawn, and the EEA modelling projections don't show it happening at future. 

     MR. THOMPSON:  But my point is the FERC requires some demonstration of available transportation capacity.  This notion that you're advancing is not what FERC applies.  Fair?

     MR. SMEAD:  If we make that past tense, then I would agree with you.  I don't know what the FERC test is going to turn out to be under the revised rules, under the final rule that was issued on June 19th, but the ability to move gas among markets, I don't think -- I was trying to review the various FERC cases in my own mind -- I don't think they've really dealt with a market centre of the robustness and complexity of Dawn in any of the deliberations.  Most of the various market-based storage cases have had to worry about the ability to deliver and redeliver gas.

      In a particular case, in the Red Lake decision, the Commission explicitly declined to recognize displacement or exchange transactions as a way to deliver the service but --

     MR. THOMPSON:  Can I just -- well, finish up.  Sorry.

     MR. SMEAD:  But there were specific constraints and complexities in that Western market that would have made it -- it would have made it for me problematic to me to recognize those.

     MR. THOMPSON:  Just on that point, if you go to tab 9 of the brief, we have the Red Lake decision that you were mentioning, I believe?

     MR. SMEAD:  Yes.

     MR. THOMPSON:  If you go to page 6, starting in paragraphs 13-15, we have the Commission, if you will, response to the position taken there that there was sufficient transportation capacity available.

     MR. SMEAD:  Yes.

     MR. THOMPSON:  And I suggest to you, if that Board applies that approach, then you cannot demonstrate there is sufficient capacity available to bring the storage services to Dawn.  Do you agree?

     MR. SMEAD:  It's very difficult for me to say that this decision could be translated to Ontario in the same way, primarily because of the constraints that existed on the PG&E system, the constraints that existed on El Paso, the horrendous fight that went on over capacity rights on El Paso, the uncertainty of capacity rights on El Paso, the very recent existence at the time of this decision, of the massive California crisis.  There's just no way to describe that market and the things that went on that made it very difficult for the Commission to expect there to be a predictability to market transactions such as exchanges in displacement being adequate. 

      The situation in Ontario is different in terms of the liquidity at Dawn, the flexibility of access to Dawn.

      Obviously, this is a different jurisdiction dealing with a very large urban market with a very, very liquid trading hub very close to it.  And in that sense it's more analogous to Chicago in the United States than to anything in the Southwest or California.  So it's very difficult for me to say that this would be translatable to this proceeding.

     MR. THOMPSON:  Well, I'll leave it, if it was, the companies cannot meet that standard.

     MR. SMEAD:  I would have to make that “if it were” in the subjunctive.

     MR. THOMPSON:  If it were.  Okay.

     Mr. Chairman, I have just two more topics to go, and could finish by, I'm sure, 1, or we could break now and...

     MR. KAISER:  Well, let's break now and come back in an hour.  That will give the reporter a chance to recoup.  Thanks.

     MR. THOMPSON:  Thank you.

     MR. KAISER:  One hour.

--- Recess taken at 12:30 p.m.

--- On resuming at 1:32 p.m.
MR. KAISER:  Please be seated.  
Mr. Thompson.
MR. THOMPSON:  Thank you very much, Mr. Chairman.  
Panel, I'd like to turn now to my second-last topic, storage development.  I just have a few questions here.  This topic was touched on by Mr. Gruenbacher last day in his questioning of you, and I took it from the answers you gave to Mr. Gruenbacher, Mr. Grant, that you regarded the 50 Bcf estimate of potential as something that would be difficult to achieve?  Was I correct there?

     MR. GRANT:  Yes, I wouldn't say that it's of the highly-probable category, which would be, in oil and gas terms, 90 percent likelihood sort of thing.  It's of lower probability, probably in the neighbourhood of 50 percent.

      It would take -- we haven't done any thorough investigations on this topic.  It would take some time to go out and find this amount of space.  And not just for ourselves, but for the industry.
MR. THOMPSON:  All right.  Do you have an estimate of what's out there that would meet the oil reserve probable test?  How many Bcf?
MR. GRANT:  Well, again, I think that -- I don't have any particular estimate.  I think our working assumption has been around 50 that would meet this test, the probable test.  It's possible there's more.  I believe there was an estimate as high as 120 Bcf, but again, none of this has been -- some of it has yet to be discovered.  
Most of it has yet to be discovered, I would say, other than the known situations.  I think MHP has prospects that they're about to bring forward to the Board.

     MR. THOMPSON:  So is that the limit of the known situations, about 10 Bcf total, as far as your company is concerned?

     MR. GRANT:  Yes, I think it -- on the immediate-term horizon that would be fair.  A little longer-term, I think Mr. Craig has some prospects, but in terms of the immediate term, that, I think, is what's out there and developable, the MHP stuff, within the next few years.

     MR. THOMPSON:  All right.  And the total existing Ontario storage capacity, I believe, is about 250 Bcf; is that correct?

     MR. GRANT:  Yes.

     MR. THOMPSON:  Right.  So we're talking about 10 on 250, perhaps up to 50 on 250?

     MR. GRANT:  Give or take, yes.

     MR. THOMPSON:  Thanks.

     Now, in terms of your company's plans, Union indicated, as I understood it, that it doesn't have any storage development on the horizon planned.  And I took it that any storage by Leduc organization will be done by MHP Canada.  Is that your understanding? 

     MR. GRANT:  I think Union -- my recollection of their testimony is that they don't have any in the hopper.  I think that was the phrase they used.

     MR. THOMPSON:  And in terms of Enbridge Gas Distribution Inc., apart from the build that you're describing in this case, do you have any development plans, storage development plans?

     MR. GRANT:  No, we don't.  As I say, on the exploration side, we're not engaged in that side of it.  And in terms of development of existing system beyond that which is proposed here as part of the other portion of this proceeding, we don't have any other plans beyond that.  There's probably a small amount of additional development that we could do at Tecumseh beyond the amount that I've spoken of, but it would be extremely costly and would involve quite a period of time for us to accomplish it because it would involve a fair bit of re-engineering of our existing system.

     MR. THOMPSON:  Right.  So has Enbridge Gas Distribution done any studies to date with respect to the potential out there, what the costs would be, what the returns would be, if it embarked on any of this development?

     MR. GRANT:  No, we have not.

     MR. THOMPSON:  And if anybody in the Enbridge Inc. organization did that, would that be Enbridge Inc.?  In other words, shall I put these questions to Mr. Craig?

     MR. GRANT:  Yes, he can speak for Enbridge Inc.

     MR. THOMPSON:  All right.  Thanks.

     Okay.  Well, then, would you agree we don't need forbearance on a great scale to stimulate storage development?  Market-based rates will suffice, certainly for new entrants.  Would you agree with that?

     MR. GRANT:  No, I don't agree with that.

     MR. THOMPSON:  So you disagree with MHP, which, as I understood it, would be content with market-based rates?  They're the party that is actually planning to develop some storage in Ontario.

     MR. GRANT:  Well, I don't want to speak for MHP, but it would seem to me that any storage developer needs forbearance because what they need is the assurance that they can go out there and look for storage, develop it, take the risks that are necessary, and reap whatever rewards are associated with that to compensate for those risks.  And that would apply to ourselves, and to my mind it would apply to any storage developer.

     MR. THOMPSON:  Okay.  Well, just let me close off this part of my questioning by drawing your attention to a couple of things.

     First is at tab 3 of the brief, Exhibit J7.1, which is the Board's NGF report.  And I wanted to draw your attention to page 45 and 46.  You have that?

     MR. GRANT:  I have that reference.

     MR. THOMPSON:  And there the Board concluded as follows, and I'm reading the last paragraph:
"The basic question facing the Board is whether any action is required with respect to its policies for gas storage and transportation.  In some respects, the current situation for storage in Ontario appears to be quite satisfactory."

And then the Board goes on and lists, in four bullet points, some of those features that appear to be "quite satisfactory."

     Just stopping there, does Enbridge Gas Distribution agree that the current situation for storage, in some respects, appears to be quite satisfactory?

     MR. GRANT:  From a prospective storage development standpoint, I don't agree.  And I think the Board did go on in this proceeding, in this report, to suggest that the issue of forbearance needed to be dealt with, and that's why we're here.  So I think that is an encouraging step toward tackling this issue.

     MR. THOMPSON:  Right.  Well, we've drilled down into it quite significantly.  And I'm suggesting to you that, once you get down into it, it reinforces the conclusion that the current situation appears to be quite satisfactory.  Do you agree with that?

     MR. GRANT:  No, I don't.

     MR. THOMPSON:  All right.  In terms of some of the guidelines and criteria that should influence the Board, I just want to refer to you finally on this topic to your submissions at tab 2 to the Natural Gas Forum.

     And I wanted to draw your attention to pages 1 and 4.  And this is not the only place where these points appear, but at page 1 in the third paragraph you talk about stability.  You see that in the second --
     MR. GRANT:  Yes.

     MR. THOMPSON:  -- line.  And is stability one of the criteria that the Board should continue, in EGD's view?

     MR. GRANT:  Stability, in terms of regulatory policy, yes.  For market players, certainty of regulatory policy is important, so in that respect, we need a stable regime.

     MR. THOMPSON:  Stability in terms of impacts on ratepayers, should that be considered?

     MR. GRANT:  It should be considered.  It shouldn't necessarily be determinative.

     MR. THOMPSON:  All right.  Another criterion you mention is in the last paragraph, about caution.  Is caution something that the Board should exercise as it considers these issues, in the view of Enbridge Gas Distribution? 

     MR. GRANT:  That's fair.  I think, in the context of forbearance discussions and in the context of Section 29 of the Board's Act, it would seem reasonable that the Board would take that approach.

     MR. THOMPSON:  Right.  And finally, on page 4, in the third paragraph, you make reference to the fact that practical outcomes should be given appropriate weight.  Is that a criterion that the Board should consider, in the view of Enbridge Gas Distribution?

     MR. GRANT:  Again, it is certainly something that they should be considering, yes.

     MR. THOMPSON:  All right.  Thank you.  
Let me turn, then, to my last topic, transactional services.  And so you can put J7.1 away - I won't ask you where you would like to put it – and turn up J7.2.  And this topic, as we discussed earlier, has received quite a bit of air time in prior years.  And you've been asked questions about it by Ms. Duguay and Mr. Warren and perhaps others.

     But just to put the brief in context, if I might, Mr. Grant, what you have at tab 1 is the excerpts from the 492 decision that I believe are in the record somewhere else.  And Mr. Warren directed you, I think, to those excerpts.

     You're familiar with those excerpts, are you?

     MR. GRANT:  Yes.

     MR. THOMPSON:  And then what you have at tab 2 is the Board decision that dealt with, amongst other things, the appropriateness of combining TS with commodity sales.  You're familiar with that decision?

     MR. CHARLESON:  Yes.

     MR. THOMPSON:  At a high level, are you?

     MR. CHARLESON:  Yes, I am familiar with it.

     MR. THOMPSON:  Okay.  Mr. Charleson, perhaps I should be directing this to you, these questions to you. 

     And as a result of that decision, Enbridge developed, with other participants, a methodology for transactional services that described the processes that Enbridge would follow to combine TS with commodity, and that's what's at tab 3; is that fair?

     MR. CHARLESON:  The methodology was not to combine TS and commodity, it was more just the methodology for conducting our transactional services assets business.  We are not allowed to do any bundled commodity transactions. 

     MR. THOMPSON:  You're quite right.  I misspoke myself there.  But that methodology was the subject of a proceeding and eventually a settlement proposal.

     MR. CHARLESON:  That's correct.

     MR. THOMPSON:  And these documents are found at tab 3 of the brief. 

      Then the dust didn't settle.  You raised the issue of sharing in Enbridge's last case, the 2006 rate case?

     MR. CHARLESON:  Yes, that's correct.  We made a proposal regarding a change to the sharing formula.

     MR. THOMPSON:  And what we have at tab 4, if you would take it subject to check, is the excerpts of my cross-examination of you in that proceeding on the subject of your proposal in that case.  Would you agree?

     MR. CHARLESON:  Yes, that's correct.

     MR. THOMPSON:  And then at tab 5 we've got excerpts from IGUA's argument and excerpts from Enbridge's reply argument on TS in that case, and that's 5 and 6.

     And then at tab 7 we have the Board decision in the last rate case dealing with the subject.  Fair, Mr. Charleson?

     MR. CHARLESON:  Yes, that's correct.

     MR. THOMPSON:  Okay.  And so I'd just like to start there, then, because that is a decision dated February 9th, 2006, and I'd made reference to it earlier. 

     And I'd like to direct your attention to page 35 and paragraph 6.2.2, which I suggest contains the rationale for the approach to transactional services.

     And the Board, after stating the questions raised in the proceeding, said this, starting with the second sentence of paragraph 6.2.2:
"The resolution of all four questions should create an appropriate balance between Enbridge's obligation to optimize the use of the assets paid for by the ratepayer and a reasonable inducement to encourage a vigorous approach to such optimization.  The inducement should be no larger than is necessary to ensure that Enbridge dedicates sufficient resources to meet its obligation."

And I suggest to you that the rationale for the Board's approach to transactional services traditionally has been as a means of doing two things:  One, getting an appropriate forecast of the revenues you are going to derive from this activity; and, secondly, to prompt efficient utility management of the assets that produce these revenues.

     Is that a fair characterization of their rationale?

     MR. CHARLESON:  I would agree that they look -- that through this decision they have directed the desire for there to be a forecast for the revenues that are expected, and that there is an incentive there to try to optimize the value that can be received when those assets aren't being used to provide the services that our ratepayers need. 

     MR. THOMPSON:  Yeah, and just to make it perfectly clear, the revenues that we're talking about in transactional services are revenues derived from the use of utility assets; right?

     MR. CHARLESON:  Yes, that's correct.

     MR. THOMPSON:  And the capital cost of those assets is currently in rate base and is going to stay there?

     MR. CHARLESON:  The capital costs of the storage assets are in rate base.  And the other assets that are used, which are basically transportation contracts, they don't sit in rate base because they're contracted capacity on other pipelines.

     MR. THOMPSON:  Well, they're part of the portfolio used to provide utility services.

     MR. CHARLESON:  Yes, they just don't form part of rate base, though.

     MR. THOMPSON:  Fine.  And the return and taxes and depreciation associated with the assets that are used to generate transactional services, they're all in the revenue requirement and are going to stay there?

     MR. CHARLESON:  Yes, unless, to an extent, they need to be eliminated because they're being used for transactional services purposes.  Under the forbearance proposal, what we've looked at is that there should be an appropriate elimination of whatever costs are incurred in the provision of those transactional services storage activities.  And we have looked at that, and have, in one of the undertaking responses, identified what we saw the costs associated with storage-related transactional service as being.

     Now, at the same time, we did look at whether there should be an elimination of some of the -- or an allocation of some of the rate base to transactional services, storage-related transactional services.  And in looking at that, what we identified was, in many cases, the storage-related transactional services actually tend to be counter-flow to what's happening with the storage assets at that point in time.

     So, in essence, by providing or conducting these transactional services activities, it's delivering a benefit to ratepayers.  And what it helps to do is enhance, say, storage deliverability later in the season.  If we've parked somebody else's gas, so using some of those assets to park some gas, what it's done is enhance deliverability.  So the ratepayers are benefiting from those transactions.  
So, to look at how you would allocate, say, the costs and the benefits related to, say, the rate base component, we determined that it was likely, you know, assuming that break-even situation was probably appropriate, and that's why that wasn't -- why an elimination of the rate base component wasn't included in that undertaking.

     MR. THOMPSON:  What is that undertaking response, please, that you're talking about?

     MR. CHARLESON:  If you can just --
     MR. CHARLESON:  That would be Undertaking No. 55.  Enbridge Gas Distribution Undertaking number 55.

     MR. KAISER:  Mr. Charleson, does that undertaking tell us to what extent these assets have been depreciated?

     MR. CHARLESON:  No, it does not.

     MR. KAISER:  Is it possible to provide that information?

     MR. CHARLESON:  We can do that.

     MS. SEBALJ:  I'm just going to mark that as -- I think we're on K -- sorry, K7.6.

     UNDERTAKING NO. K7.6:  TO PROVIDE THE DEPRECIATION OF 

THE ASSETS LISTED IN EGD UNDERTAKING 55
     MR. CHARLESON:  The one thing that we will have to recognize within that is that a large part of that asset is the base pressure of gas, which doesn't depreciate.  But perhaps we could even look at how we could -- if it's possible to separate that.

     MR. KAISER:  Just take the base pressure of gas out. 

     MR. THOMPSON:  All right, well, maybe I misunderstood what you were saying to Ms. Duguay, but I was left with the impression, and I think you have confirmed it with along with this elaborate explanation you've been giving about trade-offs and so on.  But all the capital costs remain in rate base, and the carrying costs on those assets, return, taxes, depreciation, remain in utility revenue requirement? 

     MR. CHARLESON:  That's correct.  And yes, my previous answer was just to help provide clarity for the Board in terms of the rationale for that.

     MR. THOMPSON:  And in terms of the O&M expenses, do they remain in the revenue requirement? 

     MR. CHARLESON:  There would be an elimination of O&M expenses that were related to providing those -- or conducting those storage-related transactional services.

     MR. THOMPSON:  All right.  Now, just before I come back to a discussion of the appropriateness of this.  What's happened in the past, I suggest, Mr. Charleson, is that we have a forecast of revenues that will be derived from the utility's use of utility assets, and that gets factored into the revenue requirement.  Correct?

     MR. CHARLESON:  Yes, that's correct.

     MR. THOMPSON:  Okay.  And then over and above that, there was this mechanism that was designed to help management optimize the use of the idle assets.
     MR. CHARLESON:  Yes, that's correct.

     MR. THOMPSON:  Okay.  And just in terms of other revenues realized from the use of utility assets and revenue forecasts that are factored into the revenue requirement, there are a number of services that you provide such as opening charges, closing charges, that kind of thing.  There are an array of services that the company provides pertaining to utility assets.  And it's booked in "other revenue."  Are you familiar with those items?

     MR. CHARLESON:  I'm generally familiar.

     MR. THOMPSON:  And I assume that the forecast of those revenues for the purposes of determining revenue requirement is going to continue to be taken into account?

     MR. CHARLESON:  I would expect that to be the case.

     MR. THOMPSON:  Yet those activities are performed by competitive market participants, right?

     MR. CHARLESON:  They're performed under a contract for the utility.  So, whether it's done by utility labour or whether it's done by contract labour, it's a utility service that is provided.

     MR. THOMPSON:  Right.  But you can go out and get contractors to do this for you, and in large measure that's exactly what you do.

     MR. CHARLESON:  There are many parts of our operating and maintenance expenses that are the result of services that we procure from contractors.

     MR. THOMPSON:  Okay.  And I suggest to you that this transactional services feature of your operation has everything to do with prompting proper forecasting and proper utility management of assets, utility assets, and nothing to do with competition, protecting the public interest.

     MR. CHARLESON:  I'm sorry, I'm not sure what your question was.

     MR. THOMPSON:  The focus -- you don't follow that?

     The focus of the mechanism is to prompt revenue forecasting that is accurate, for one thing.
     MR. CHARLESON:  I wouldn't -- I am sorry, I don't see the link.

     MR. THOMPSON:  Well, let's try the Board's decision as the link.  And we talked about this earlier, that the Board at 6.2.12 on page 37, as I understand it, is saying that, for future years, this 10.7 million dollar forecast is to be used as the basis for determining the transactional services revenue requirement component.  Is that your understanding?

     MR. CHARLESON:  No, that wasn't my understanding of that.  My understanding of 6.2.12 is more the longevity of the sharing mechanism and that there would be a forecast of revenues that would be expected.

     And that would be incorporated -- sorry, it's been a while since I've looked at this so just let me look back a couple of paragraphs to --
     MR. THOMPSON:  Yeah.  Please.

     MR. CHARLESON:  I'm sorry.  I misspoke myself there and, you're correct, the $10.7 million was to be -- the Board was looking for that 10.7 to continue, you know, unless a change was necessitated as a result of this proceeding.

     MR. THOMPSON:  All right.  And there have been no changes in circumstances since the Board made that decision, as far as EGD is concerned, are there, Mr. Grant, except the Board called this proceeding?

     MR. GRANT:  Well, yes, you're right, the Board called this proceeding.  And that is a change in circumstance.

     The Board, in looking at the storage market, is looking at a broad group of services that are provided into that market that includes this group of services.  So I think the Board's decision was anticipatory of the issue coming forward, in any event, and being debated.

     MR. THOMPSON:  Well, help me with why Enbridge Gas Distribution should be relieved of its obligation to maximize the use of idle utility assets to the benefit of customers because of a natural gas electricity interface?

     MR. GRANT:  Well, I think, obviously, this decision here is a rates decision under one particular section of the Act, Section 36.  This proceeding that we're in now is addressing competition under a different section.

     So I think that's how I view the process, that we're really tackling this issue of competition and forbearance under a separate section of the Act than this determination.  And therefore, if there's a conclusion under Section 29(1) that there's sufficient competition to protect the public interest in the storage market, and that this group of services is within that definition, then that would carry priority over a decision that was made under Section 36.

     MR. THOMPSON:  Okay.  Well, you're losing me.  But let me try it this way.

     If you go to tab 9 of this brief, what you have there is an exchange between Ms. Chaplin and members of the Union panel.  It starts at page 131 and it kicked off as a result of some discussion that Professor Schwindt had with Mr. DeVellis. 

     And that's described at lines 11-15.  Do you see that, Mr. Grant?

     MR. GRANT:  Yes, I do.

     MR. THOMPSON:  And one of the points that Mr. DeVellis was making is described in lines 13 to 15, that the utility fulfill its obligation to try and operate on as efficient a basis as possible.  And the discussion went back and forth between the Union panel and Ms. Chaplin.

     And then I'd like you to pick it up over at page 136, where Ms. Chaplin said, after the debate:
"Thank you.  With that sort of elaboration and explanation, I guess, I just give you a final opportunity, Professor Schwindt, to comment on whether or not, from what you have heard, and given the prior discussion about the notion that if we want a utility to operate efficiently, partially for the benefit of ratepayers, and therefore they should see some of the benefit of the efficient operation of the assets, do you still have the same view?"
And then he went on and answered this as he had previously, at lines 17 and 18:
"So if there is idle capacity, they should get rid of it and reduce the costs that are being borne by the ratepayer."

That's what TS is all about, isn't it?

     MR. GRANT:  I agree that's what TS or transactional storage services is all about, when you're regulating transactional storage services.

     But if you decide to deregulate those services, then, in my view, these considerations are not necessary.

     MR. THOMPSON:  All right, but again I'll ask this one more time.  Why should the utility be relieved of its obligation to maximize the use of utility assets for the benefit of its ratepayers?  

     MR. GRANT:  It should be relieved of that obligation.  If the Board has decided that the group of services that result from this activity are in a competitive marketplace and that the market itself is going to discipline the use of the assets and the provision of these services, and if the Board is satisfied on all of those fronts, then the public interest is served, because there's sufficient competition to do that.  The market has stepped into the shoes of the regulator in that scenario.

     MR. THOMPSON:  The market's determining the prices to be realized from this activity; right?

     MR. GRANT:  Yes.

     MR. THOMPSON:  Today, and it will be the same thing tomorrow, but suddenly, shazaam.  It's now yours, it’s no longer to be credited to the cost-of-service.  The whole object of the principle was to prompt the utility to manage utility assets effectively, and I don't see why it just goes up the flue.

     MR. GRANT:  Excuse me just for a sec.

     [Witness panel confers]

     MR. CHARLESON:  Mr. Thompson, I think perhaps where some of the struggle is on this, is when we look at storage, and what we're talking about here is, with storage forbearance, we're saying that it's a competitive service, that there's a competitive market for these.  What the utility ratepayers are acquiring is a storage service.  That storage service allows -- the utility will manage that storage service in a way that it will fill storage so that it's able to meet demand during the winter peak days, and withdraw and empty that storage during the winter.  So that service is being provided is and is being met.  
Under -- and under -- where it's all bundled in as part of the utility, historically, there has been the sharing mechanism that's gone on.

     When it's a service that's being provided, the same as a transportation service that we would procure from, say, from TransCanada, when that service or the parameters of that service aren't being fully utilized, then we do work towards optimizing that.

     Under a forbearance scenario, the service that the utility has procured is basically the same as what we would sell -- or the same as what we would buy from Union, where you've got so much in the way of injection rights on a day, during the injection season, and so much in the way of withdrawal rights, during the winter season.  So the spare capacity that's sitting there isn't required necessarily to meet the service requirements of the utility ratepayers.

     That gets back to the issue of, well, in that case, should a portion of those assets then be allocated out as not being used at that point in time?

     But then if you try to do that, then it brings back the issue of what do you do with the benefits that arise from the storage transactional services activities which do come back to the utility ratepayers through the structure of the transactions that are going there.

     So I think as we look at a forbearance scenario, that's where we're seeing there's a shift or a change there, where now you really do view it as being a service that the utility is getting -- a storage service that they're getting as opposed to a storage pool that's sitting there. 

     MR. THOMPSON:  Well, I'll leave it for argument.  We’re probably into argument already.  
Thank you, Mr. Chairperson.  Those are my questions.

     MR. KAISER:  Thank you, Mr. Thompson.  
Who's next?

     MS. SEBALJ:  Mr. Brown.

     MR. KAISER:  Mr. Brown.

     CROSS-EXAMINATION BY MR. BROWN: 

     MR. BROWN:  Good afternoon, panel.  For the purposes of my cross-examination, I think there are only two documents that you'll need in front of you.  And I suspect, Mr. Grant, most of my questions will be directed towards you, sir.

     The first is from Enbridge's pre-filed evidence, Exhibit E, tab 1, schedule 1, page 12 of 15.  And then the second is this thin cross-examination brief that's been marked as Exhibit J3.2.  
Do you have all those in front of you, Mr. Grant?

     MR. GRANT:  Yes.

     MR. BROWN:  Okay.  I want to deal with four areas, the last of which is just the miscellaneous category.  But the first is with respect to the forbearance proposal and its impact on infranchise customers.

     You had a long discussion with Mr. Thompson this morning.  Your evidence is that Enbridge is requesting from this Board a forbearance order under Section 29 of the OEB Act, but you have an exception to your request, and that exception from forbearance would relate to the storage needs of infranchise customers; correct?

     MR. GRANT:  That's correct.  The existing storage needs of infranchise customers.

     MR. BROWN:  Right.  Then you have an exception to the exception, do you not?  And that's set out at Exhibit E, tab 1, schedule 1, page 12, in particular at paragraph 35.

     And that exception to the exception is that if there are new customers who have what you have styled as "unique requirements for storage services," then you propose that they pay market-based rates for that component of their requirements that exceed typical storage needs.

     So, in terms of infranchise customers, that's the exception to the exception, is it not?

     MR. GRANT:  That's correct.

     MR. BROWN:  And the -- sorry, is there something --

     MR. GRANT:  No.

     MR. BROWN:  And the exception to the exception that you're really referring to there is high-deliverability storage services; correct?

     MR. GRANT:  Yes.

     MR. BROWN:  At the present time, does Enbridge sell any high-deliverability storage services to any infranchise customers?  And by that, I mean services in excess of 1.2 percent deliverability.

     MR. GRANT:  No.

     MR. BROWN:  Over the past five years have you had any inquiries from customers, other than gas-fired generators, for you to provide them with those sorts of high-deliverability storage services?

     MR. GRANT:  Not to my knowledge.

     MR. BROWN:  Okay.  Now, you mentioned, I think, in your evidence on Friday, June the 30th, that Enbridge had put out a non-binding open season in respect of high-deliverability storage services.  And you'd gotten some responses back to that.

     And am I correct that the responses that you received back have indicated that there is a demand for high-deliverability storage services out there?

     MR. GRANT:  Yes.

     MR. BROWN:  Okay.  And that demand, in part, comes from gas-fired generators; correct?

     MR. GRANT:  The demand comes from the marketplace.  We had a broad spectrum of people interested.

     MR. BROWN:  Well, I want to sort of drill down into that a bit, but without divulging any commercially-sensitive information with respect to identity.

     In terms of the broad spectrum of people who have responded, one of the groups on that spectrum was gas-fired generators who were located infranchise; correct?

     MR. GRANT:  Yes.

     MR. BROWN:  And was there any responses to your open season from gas-fired generators who were located outside of Enbridge's franchise area?

     MR. GRANT:  The only difficulty I'm having here is, we're starting to go down a road I'm not so sure how far I should go down or that we should go down, without breaching any -- without raising any concerns.

     MR. BROWN:  Well, let me tell you the road that I want to go down and the level of detail that I'm looking for.

     I'm simply looking to ascertain whether there were infranchise gas-fired generators who responded.  You've confirmed that there were?

     MR. GRANT:  Yes.

     MR. BROWN:  I'd like to know whether there were any exfranchise gas-fired generators who responded.  I'd like to know whether there were any other infranchise customers, existing customers, who have responded.  I'd like to know whether there were any proposed infranchise customers who responded.  And then, finally, I'd like to know whether there were any entities who were not infranchise customers who responded.

     I don't want to go into any more detail than that, but I just want to try and break down the spectrum of respondents so that there's, you know, evidence before this Panel as to the sources of demand for the services that you were proposing in that non-binding open season. 

     So with that level of generality, are you comfortable answering the questions that I've posed?

     MR. GRANT:  I think so.  Let's proceed and see how far we can go here.

     MR. BROWN:  Okay.

     MR. GRANT:  I can confirm, I have confirmed, that there are infranchise power generators who bid into the process.  I can confirm that there were exfranchise -- ex-EGD franchise power generators who were also involved, and bid into the process, the non-binding process.

     I don't believe there were any infranchise end-use customers who were involved in the non-binding phase.

     Insofar as proposed infranchise, I don't believe so.

     And the last category was, I just wrote down "entities"?

     MR. BROWN:  Other entities, which perhaps is simply a euphemism for marketers?

     MR. GRANT:  There were other entities who were bidding into the process.

     MR. BROWN:  Thank you for that.  
Now, I take it, based upon the level of response that you received, Enbridge has concluded that it's worth doing further analysis in respect of next steps to ascertain whether you should reach a point where you issue a binding Request for Proposals; correct?

     MR. GRANT:  That's a fair statement.

     MR. BROWN:  Yeah.  Now, coming back to this issue of typical storage needs that's referenced at Exhibit E, tab 1, schedule 1.  I'm correct, am I not, that Enbridge does not have a standard customer?

     MR. GRANT:  Meaning?
     MR. BROWN:  Well, you've got more than one rate class, haven’t you?

     MR. GRANT:  Oh, yes, yes.

     MR. BROWN:  And the reason you have more than one rate class is that there are different customers within your franchise areas that display different consumption or need characteristics, and you shape various rate classes around the commonalities of those characteristics; correct?

     MR. GRANT:  Yes.

     MR. BROWN:  Right.  So there's no typical customer or no standard customer; you've got multiple kinds of customers which are reflected in the fact that you've got multiple rate classes.

     MR. GRANT:  We have multiple rate classes.  We have different needs amongst those rate classes.  We do, from time to time, refer to a typical customer when we're speaking about, for example, the impact of the Board's rate order on a typical residential customer.  Those kinds of things we utilize for analytic purposes and for communication purposes.

     MR. BROWN:  Sure.  And you've used that for many, many years.  But in terms of actual regulatory practice, you've got different classes of customers.

     MR. GRANT:  Yes.

     MR. BROWN:  And different classes of services to those customers; correct.

     MR. GRANT:  That's correct.

     MR. BROWN:  And some of those classes have many, many, many customers, some of those classes are only one customer, talking particularly about Rate 125, to take the most recent example.

     MR. GRANT:  Yes.

     MR. BROWN:  Yeah.  But the general principle that Enbridge applies, I take it, is that it will meet the firm needs of the various infranchise classes of customers on a cost-of-service basis.  That's your general operating principle for rate-setting; is it not?

     MR. GRANT:  That is not the way I would characterize it.  We certainly serve customers within our distribution franchise who meet certain standard feasibility tests that we have.

     MR. BROWN:  Well, let me come at it a different way, and let's use Rate 125, since it's somewhat related to the issues that are before this Board.

     Rate 125 was developed to meet the needs of high-volume, extremely high-volume gas users; correct?

     MR. GRANT:  Yes.

     MR. BROWN:  Yeah.  The service that you provide -- and they're -- the volume of gas that a customer who has access to Rate 125 uses is not a typical volume of gas that would be used by other customers; correct?

     MR. GRANT:  That's fair.

     MR. BROWN:  Notwithstanding that it's not a typical volume of gas, you do not charge for delivery under Rate 125 on a market-based rate basis, do you?  It's a cost-of-service basis.

     MR. GRANT:  Correct.

     MR. BROWN:  Right.  And so I guess my simple point is, is that I think, in Mr. Moran's cross-examination on June the 30th, it was recognized that high-deliverability storage services is a need of gas-fired generators just because of their operating characteristics.  And I'm going to suggest to you that it's simply a different kind of need by an infranchise customer.  And therefore, to be consistent with your own regulatory principles, you should be offering that service on a cost-of-service basis.

     MR. GRANT:  Well, I think my exchange with Mr. Moran, in that exchange, I indicated that the type of customer that we're talking about has load-balancing needs.  Whether that comes from high-deliverability storage or some other manner from the marketplace is an open question.

     MR. BROWN:  Yeah, but you've heard the evidence through the pre-filed evidence and the technical conference, and you have concluded as a company, have you not, that generators have the need -- or dispatchable gas-fired generators have the need for services to meet their intra-day load-balancing requirement.  And part of the evidence has been that they need high-deliverability storage services to provide them with a set of tools to meet that intra-day balancing needs; correct? 

     MR. GRANT:  I agree that that's part of the evidence of the gas-fired generators, that they need high-deliverability storage, yes.

     MR. BROWN:  And Enbridge is not questioning the bona fides or the genuineness or the sincerity of that need, are they?  

     MR. GRANT:  No, I think we recognize that it's unique.  We also recognize that there are a variety of ways that the needs of the power generators, the load-balancing need, can be met.

     MR. BROWN:  Well, I guess, and my simple focus is on you as a distributor and your relationship with an infranchise customer.  And my suggestion to you is that in no other case do you say to an infranchise customer:  Well, your firm needs are so different from any other class of customer that we're going to charge you market-based rates.  This proposal that you have on Exhibit E, tab 1, schedule 1, page 12, to charge market-based rates to infranchise customers for high-deliverability storage would be the first time that you've departed from your cost-of-service principle, would it not?

     MR. GRANT:  Well, I think that -- the way I look at it is that the type of service that this customer group needs can be procured in a competitive marketplace.  And the reason that it's been -- the reason that it's unique in the context of its regulatory treatment is because that's the very issue that we're dealing with now, is that competitive marketplace, and is it sufficient to protect the public interest?  And if it is, should the Board deregulate these rates?

     So the needs of this particular group fall very well into that particular debate.  And that is why this group has very unique considerations to it.  That's why the issue is so intermingled with the forbearance question.

     MR. BROWN:  Well, let me come at that answer of yours, Mr. Grant, from a slightly different angle, then, that this need can be satisfied elsewhere.  And let me come at it this way.

     There was extensive discussion on June the 30th about what you would do in -- or how you would meet a need for high-deliverability storage service.  And you said one of the things that Enbridge is looking at is to enhance some existing storage services to see whether you can -- I think as Mr. Thompson said:  "Use them up" and have them provide a higher deliverability service.  That's one thing you're looking at right now.  Correct?

     MR. GRANT:  You're speaking of the Tecumseh build, are you?

     MR. BROWN:  That's right.

     MR. GRANT:  That is one thing that we are looking at.

     MR. BROWN:  Right.  And you made it quite clear, I think, in your evidence on June the 30th, that even if the Board were to grant you your forbearance order and permitted you to provide those high-deliverability services without any Board supervision with respect to price, there's no guarantee whatsoever that you would go ahead and do that build; correct?

     MR. GRANT:  That's correct.  As I stated that day, you can only get what you can get --
     MR. BROWN:  Right.

     MR. GRANT:  -- out of the reservoirs.

     MR. BROWN:  Good.  And so it's an open question, sitting here today, whether you would even go ahead with that build were the Board to forbear from price regulation with respect to that service.
     MR. GRANT:  That's correct.

     MR. BROWN:  And linking that to Rate 316, because that's the company's proposal in this proceeding with respect to high-deliverability storage service, is it not?

     MR. GRANT:  Yes.

     MR. BROWN:  Right.  Then, if the Board grants you your forbearance order, there is a possibility that you would not be able to provide Rate 316 service through your own assets.  You may decide at the end of the day:  We aren't going to build the enhancement to Tecumseh.  Correct?

     MR. GRANT:  Well, I think if there is a forbearance order, there is no more rate.  There is no regulated rate.  It's simply a price in the marketplace.

     MR. BROWN:  Okay.  Well, that's, in part, what I wanted to get to.  But let's stick with Rate 316.

     And I don't want to get into something that's supposed to be a few days here down the road, but the link here is to forbearance.  What relief is Enbridge seeking from the Board in this proceeding with respect to Rate 316, in light of the tie that you make between it and forbearance?

     MR. GRANT:  Well, the way I look at this is the forbearance portion of the proceeding addresses a fundamental industry issue that is there, something that is quite far-reaching, that goes well beyond power generators, and well beyond a particular rate.  It has implications that are short-term and medium-term and longer-term.

     So, to me, that's the central question.  And that question, if it's answered in the manner that we think it should be answered, that is to say that forbearance should apply, many other issues, as they relate to 316, are no longer issues.  They no longer are relevant to anyone's consideration except those who are buying and selling a particular service.  So to me that's the overarching question that's before us.

     MR. BROWN:  So, to keep it in simple terms, then, Mr. Grant, if the Board grants Enbridge the forbearance order it is seeking in this proceeding, the Rate 316 proposal is removed from the table; is that correct?

     MR. GRANT:  Rate 316 -- excuse me.

     [Witness panel confers]

     I apologize.  Mr. Charleson is reminding me that we would still have the cost-based component within Rate 316, which is --

     MR. BROWN:  1.2 percent deliverability.

     MR. GRANT:  Correct.  Which is part of Rate 316 and is a part of the settlement proposal.  So with that proviso, the high-deliverability portion of that particular rate would be served in the market rate, and there wouldn't be that component of rate 316 that would be relevant.

     MR. BROWN:  Okay.  If the Board does not grant Enbridge the forbearance order it's requesting in this proposal, what happens to Rate 316?  And when I say that, I'm talking about the high-deliverability service component of Rate 316.
     MR. GRANT:  I think, as we've indicated in the settlement proposal, in that eventuality, we would go out and we would procure in the marketplace high-deliverability-like services, and whatever that cost us, it would be passed through to the particular customers in that class.

     MR. BROWN:  Which then brings me back to the question, what inquiries or due diligence has Enbridge Gas done as of today to ascertain whether it would be able to contract for high-deliverability storage services for infranchise customers from third parties?

     MR. CHARLESON:  We've had some preliminary discussions with some of the marketers, other storage service providers.  And without any kind of firm proposals or firm discussions, the indications we've been getting are that if we're looking for that type of service, we will likely be able to secure it in the marketplace.

     MR. BROWN:  I take it, Mr. Charleson, that what you have just said is not part of the pre-filed evidence of Enbridge?  I won't find that in the evidence?

     MR. CHARLESON:  No.  That's correct.

     MR. BROWN:  And apart from the general statement that you have just made, there is no detailed evidence before this Panel as to how you would go about or from whom you could secure those high-deliverability services, is there?

     MR. CHARLESON:  That's correct.

     MR. BROWN:  And, Mr. Charleson, would you agree with this proposition, that if those services are out there, that Enbridge Gas as a storage operator would have a better chance in acquiring those services at a reasonable price than would an end-user such as a gas-fired generator?

     MR. CHARLESON:  No, I would disagree with that.  I think anybody that's operating in the marketplace, providing they're able to meet the security requirements, will be able to access the same resources at the same prices.

     MR. BROWN:  Well, the difference between you and an end-use consumer, though, is that you own other storage assets while an end-use consumer does not; correct?

     MR. CHARLESON:  Yes, but I'm not sure of the relevance of that to going out and procuring a service.

     MR. BROWN:  Well, what I'm suggesting to you is that the fact that you own your own storage assets would give you greater flexibility in trying to procure storage service.  You could mix and match in a way that an entity that didn't own storage services could not.  
     MR. CHARLESON:  I agree you could do some mixing and matching of the different assets, but we have to recognize that our existing storage assets have only a certain level of deliverability.  So if we're talking about securing high-deliverability storage and being able to meet that, then we likely will be in a very similar situation to anybody else that will be going out to the marketplace.

     MR. BROWN:  Mr. Grant, if the Board grants you an order forbearing from regulating storage services does -- sorry, or what transactions does Enbridge contemplate that it would conduct with third parties in that forborne environment?  Who are you going to deal with, and what are you going to sell to them?

     MR. GRANT:  Well, what we would be doing is taking a very serious look at developing an exploration program, spending some time and money to explore for new opportunities for storage development, and assuming that we were successful in identifying a good storage prospect, in time we would develop that.

     Now, the economics of that, I mean, there are many factors to consider in that process.  But just focusing in on economics for a second, what we would be doing is doing what others do.  We would conduct open seasons.  We would secure contracts in that way.  And if all of the numbers made sense, we would then bring forward any relevant facilities application, as well as an application asking for leave to inject, store, and withdraw gas in the province.  We would bring those facilities applications forward to the Board at that time.

     MR. BROWN:  But perhaps I'd misunderstood the evidence that had been filed in this proceeding.  I thought the evidence of Enbridge Gas Distribution was that it was no longer going to engage in the exploration and developments of new storage assets and that Enbridge Inc. was the entity that was going to conduct that work.  Did I misunderstand that?

     MR. GRANT:  Yes, you did.

     MR. BROWN:  Okay.  Well, then, if you get your forbearance order, Section 29 does provide that the Board may forbear in whole or in part, which I guess leads me to the small little cross-examination brief here, Exhibit J3.2.

     And if you could turn to tab 2.  You may or may not have been present when I asked Union that, in the event the Board was going to allow the utility to charge market prices for storage or to forbear from storage, would the utility agree to conditions imposed by at this Board that would require it to report certain information about transactions that it undertook in the forborne environment.

     And in particular, I took Union to these FERC regulations at tab 2.  And if you go to page -- I've got it as 745 of the FERC regulation, down at the bottom of the page.  Do you see that?  It's the first page in where there is side-barring.

     MR. GRANT:  My page 745 has various titles on it, including “index of customers, available capacity”.

     MR. BROWN:  Yes.

     MR. GRANT:  Is that the same page?
     MR. BROWN:  That's precisely the one, Mr. Grant.  And I pointed out to Union that FERC requires certain storage companies in the U.S. to file different kinds of information periodically.  Specifically, item C in the first column of page 745 is an Index of Customers which must be filed quarterly.  And subsection 2 details the information that has to be filed, and I side-barred that.

     And then down towards the bottom of the second column, on page 745, you'll see a heading: "Available capacity."  And there's information that a storage company must file with FERC in respect of that.  And that's found on page 746, in the first column, subsection 2.

     And then the third kind of information that FERC requires certain storage companies to file is the semi-annual storage report, and the particular information is outlined there, again, in the side-bar on page 746.

     And my question to Union, which was in the form of an undertaking, was to undertake to advise whether you - in your case Enbridge - would be prepared to agree, as a condition of obtaining a forbearance order, to provide the information listed in the FERC regulation in respect of the Index of Customers, available capacity, and semi-annual storage report.  And if it was not prepared, to provide some of the information to explain why it would not.  Would you give a similar undertaking in respect of Enbridge?

     MR. GRANT:  Yes.  We will.

     MR. BROWN:  Thank you.

     MS. SEBALJ:  That's K7.7.

     UNDERTAKING NO. K7.7:  TO ADVISE WHETHER EGD WOULD BE 

PREPARED TO AGREE, AS A CONDITION OF OBATINING A 

FOREBEARANCE ORDER, TO PROVIDE THE INFORMATION LISTED 

IN THE FERC REGULATION IN RESPECT OF THE INDEX OF 

CUSTOMERS, AVAILABLE CAPACITY AND SEMI-ANNUAL STORAGE 

REPORT

     MR. BROWN:  Mr. Grant, during the course of this portion of the hearing, the issue of market power and forbearance has been linked, in part, to the availability of alternate services that customers could use as an alternative to storage in order to satisfy their needs and, therefore, what's the scope of the marketplace and all that sort of stuff.
When the Union panel was here, Mr. Isherwood in particular pointed to the short-notice balancing or SNB service that TCPL has proposed to the NEB as a possible alternative to Ontario utility HDS service.  And Mr. Isherwood stated in the transcript that he thought the SNB service would be, and I quote:  "Very beneficial for power generators."

Does Enbridge Gas Distribution concur that the proposed TCPL SNB service would be very beneficial for power generators?

     MR. CHARLESON:  I would agree that there's definitely some significant benefits attached to that service for power generators.

     MR. BROWN:  And Mr. Charleson, in light of that answer, then, is it EGDI's intention to support TransCanada's proposal before the NEB for the approval of that SNB service, since it does have the benefit to power generators?

     MR. CHARLESON:  No, it doesn't, and I'll elaborate on the reasons why.  And I think Mr. Isherwood touched on some of these in his testimony.

     In looking at the SNB service, Enbridge Gas Distribution does have some concerns in terms of possible implications of the introduction of that service on existing shippers.  And, you know, by relationship to that, implications on our ratepayers.
     So what we wanted to look at, we need an improved understanding of some of the implications of that service would be, what impact it may have on us as an existing shipper on the TransCanada system.  And based on that, make a determination in terms of whether we should be arguing for either a change to the structure of that service or the way in which it's to be offered, or whether we're satisfied by the responses that we receive and whether we can at that time support it.

     But based on the information we have at this point in time, we have concerns.  And so I can't say that we would support it.

     MR. BROWN:  Well, given the question marks, then, Mr. Charleson, that you've put around Enbridge's position with respect to the HDS service, in terms of the market power analysis that this Board has to conduct on the forbearance issue, is it Enbridge's position that the TCPL proposed SNB service should be considered as a possible alternative to Ontario utility HDS service for the purposes of the forbearance analysis in this case?  Or are you saying to the Board:  You shouldn't pay any attention to that, because we, Enbridge, have lots of questions surrounding it.
     MR. CHARLESON:  I think that's one of the challenges this Board faces in terms of, say, the timing between this OEB proceeding and the NEB proceeding, in terms of what certainty there is in terms of the availability of the services that are being proposed by TCPL.

     My hope would be that this service, the services that TCPL has proposed, will end up being put in place in a manner that does work for the market, and therefore the Board would be able to consider them for that.

     But until the NEB's had the opportunity to move forward with its proceeding, I don't think there's anything -- we can't say with certainty that it's going to be there as an alternative.  But like I say, I guess our hope would be that an appropriate service is in place that provides that alternative.

     MR. BROWN:  Mr. Charleson, it sounds like you've read Mr. Isherwood's testimony from the last week of June.

     MR. CHARLESON:  I had a chance to quickly go through it.

     MR. BROWN:  You'll recall from his testimony that he sketched out four options that he thought were available to gas-fired generators to secure power services.  Do you recall that four option hypothesis he put forward?

     MR. CHARLESON:  No, unfortunately, I don't.

     MR. BROWN:  Okay.  Well, option number 4 that he put forward was that he said that it was always open to a gas-fired generator to do a market RFP to ascertain whether there were folks out there who would provide it with high-deliverability services.

     Is that an option that Enbridge thinks is open to gas-fired generators as well?

     MR. CHARLESON:  Yes, definitely. I think, if you recall, one of the questions that we put to the APPrO panel during the Technical Conference was to suggest that an RFP would be a mechanism that they could use for determining what services are available, or to procure those services.

     MR. BROWN:  If Enbridge had a gas-fired generator who was an infranchise customer of the utility, would Enbridge then commit to responding to an RFP that the customer issued for high-deliverability storage services?

     MR. CHARLESON:  That would depend to some extent on the services -- on the high-deliverability storage that we had available.  The extent that we had something available, I believe, yes, we would.
     MR. BROWN:  And if you didn't, that is, if you did not go ahead with the build that Mr. Grant has described for Tecumseh, what would your response be?

     MR. CHARLESON:  I can give -- in responding to an RFP, you can only give what you've got. 

     MR. BROWN:  One final question.  And I don't know -- or one final area, and I don't know, Mr. Charleson, whether this is properly in your area, or, Mr. Grant, in yours.  It’s based upon evidence that you gave, Mr. Grant, at the Technical Conference on May 18.

     I have it as page 223 of the transcript.  Ms. Campbell asked you some questions about the Stagecoach service that Enbridge had contracted for.  Do you recall that exchange?

     MR. GRANT:  Yes.

     MR. BROWN:  And your answer was that you confirmed that, I think it was in 2005, that Enbridge had entered into a transaction with Constellation Energy.  And under that transaction, Enbridge was obliged to inject gas into storage at Stagecoach, which I understand is down in New York?

     MR. CHARLESON:  Yes, that's correct.

     MR. BROWN:  And in return, through the deal with Constellation, Enbridge would get 10 days of service in the wintertime delivered into CDA, that was the flip side of the transaction.

     MR. CHARLESON:  Yes, based on us having sufficient gas in the Stagecoach storage, in essence, when we called on those 10 days, Constellation would make the gas available within the CDA, and our storage balance at Stagecoach would be reduced a corresponding amount.

     MR. BROWN:  Okay.  And Mr. Smead, is that the kind of "drop service" that I think you referred to as marketers' offering?

     MR. SMEAD:  Yes, it is.

     MR. BROWN:  And Mr. Charleson, then, back to you.  What are your injection rights down in Stagecoach?  Are we talking sort of a 1.2 percent kind of deliverability?

     MR. CHARLESON:  At this point, we don't have any because the contract's winding down, and we haven't renewed it.  But going back historically, I would have to undertake to see what that was.

     MR. BROWN:  Can you do that for me, please?

     MR. CHARLESON:  Yes, I can.

     MS. SEBALJ:  K7.8.

     UNDERTAKING NO. K7.8:  TO PROVIDE THE INJECTION RIGHTS 

EGD HOLDS AT STAGECOACH UNDER ITS CURRENT CONTRACT

     MR. BROWN:  The deliveries that you could make into the Stagecoach storage, were those done on simply the four NAESB windows?

     MR. CHARLESON:  The injections, yes, they would have been done on standard NAESB windows.

     MR. BROWN:  Okay.  In terms of the 10 days' service that Constellation Energy in turn would provide to you in the CDA, were there any time restrictions when you could call upon those services, that is, was the service available only in specific months during the winter?

     MR. CHARLESON:  Based on the way that the agreement had been established with Constellation, the service was negotiated for delivery during the winter months with, I believe it would be, a notice the prior day.

     MR. BROWN:  I was going to ask you about.  Was the notice on the timely window the day-ahead or at some other period other than day-ahead?
     MR. CHARLESON:  It would typically be slightly in advance of the timely window.

     MR. BROWN:  So, on each day-ahead, you had one opportunity, then, to give notice to Constellation Energy to deliver some volume of gas the next day in the CDA?

     MR. CHARLESON:  Yes.  Based on the way that we had structured that deal with Constellation, that's the way it worked, because that met our needs.

     MR. BROWN:  Thank you, panel.  
Those are my questions.

     MR. KAISER:  Thank you, Mr. Brown.

     MS. SEBALJ:  Mr. Janigan.

     MR. KAISER:  I guess we'll take the afternoon break, at this point, Mr. Janigan.  Allow you to get set up.  Thank you.  15 minutes.

--- Recess taken at 2:47 p.m.

--- On resuming at 3:10 p.m. 

     CROSS-EXAMINATION BY MR. JANIGAN:

     MR. KAISER:  Please proceed.

     MR. JANIGAN:  Thank you, Mr. Chairman.  

Panel, I have some general questions in relation to the conceptual area of what you were requesting from the Board in relation to your storage evidence, and I have some specific questions for Mr. McKeown in relation to the paper that's been filed concerning the parallels between telecommunications and energy.  I propose to deal with the storage matters first. 

     And perhaps Mr. Smead might be the best person to direct this question to.

     If storage in Ontario had been developed in a competitive market environment and not under a regulated cost-of-service regime, do you think that the competitive price that ratepayers would now be paying would be higher than, equal to, or less than the current regulated costs that are included in bundled services?

     MR. SMEAD:  If it had been developed from the beginning in a competitive environment, I would expect it to be closer to the market pricing that Union charges than to the lower unit cost-of-service numbers that we see for both companies.

     MR. JANIGAN:  Why would that be?

     MR. SMEAD:  Because on a continuing basis, the pricing would be a matter of the open market as compared with available alternatives.  So it would have been continuously competing with the pricing from across the border and for alternatives.  And so, in essence, the same competition that has ended up setting the Union market-based price would have established the price for everybody.

      Again, I'm still focusing at Dawn, in that the question of a competitive -- I guess, an unregulated competitive development of storage to serve infranchise distribution customers would have still had all the complexities that have led to the proposals for exemptions in that area.  So I'm not really sure how that even could have been developed that way.

     But for other storage as it was developed, I would have expected it to pretty much mirror what's happen in the open market on Union.

     MR. JANIGAN:  That puzzles me somewhat, insofar as I've been told over the last 10 or 15 year that competition will produce a better price than regulation, provided that there is no subsidy to begin with.

     MR. SMEAD:  One of the factors that comes into play is that the shape of the pricing curve over time is different in a competitive market than it is in a cost-of-service, rate-base-regulated market, where it tends to start high and work down as facilities are depreciated.

     So that would have evolved -- I'm not entirely sure.  I know that the existing storage in both Union and Enbridge Gas Distribution has a cost-of-service price that is extremely low by comparison to the industry in general.  And part of the reason for that, or reasons, really, are twofold.  One is that everything is rolled in here, as opposed to having different vintages of incrementally priced facilities, and then the other reason is simply that it's, on average, fairly old and fairly depreciated.

     MR. JANIGAN:  So it would be fair to say, I mean, it may be a trite observation, but customers would have been better off under a regulated regime than they would have been under a competitive regime. 

     MR. SMEAD:  The customers -- it depends on which customers.  The infranchise customers are paying and have been paying probably less than they might have paid in a fully competitive market, for all the reasons that you regulate a service.  I guess it's difficult to go too far down the hypothetical road as to what might have been.  

But I would expect that if, from the beginning of time, and not having thought all the way through a beginning-of-time kind of formulation, but if from the beginning of time the storage in Ontario had been developed in a market-competitive environment, it is quite possible that the aggressiveness and robustness of alternatives would have also evolved differently.  So that the pricing, by now, might have looked a little bit different than -- in other words, the competitive landscape could have been a little bit different.

     MR. JANIGAN:  Mm-hm.

     MR. SMEAD:  But I would really have to think about that some more.

     MR. JANIGAN:  Okay.

     MR. SMEAD:  There's no question that there is a significant difference between the open-market prices determined by competition in the market-based pricing regime and the original cost, unit cost-of-service prices that are embedded in the infranchise distribution service, and that the difference between those may not -- I don't think it's an issue of market power really at all.  But there is a significant issue of public policy in terms of that kind of difference as to the effect on ratepayers, which certainly the Board has to consider.

     MR. JANIGAN:  You're not making the submission that infranchise customers have been subsidized to any extent.

     MR. SMEAD:  No, not really.

     MR. JANIGAN:  Okay.  Could you make the same kind of -- I'd invite you to make the same kind of speculation with respect to storage capacity, whether or not it would have been different if a competitive regime had existed as opposed to the regulated regime?

     MR. SMEAD:  Probably, since the total available physical capacity is a function of geology, competitive pricing probably would have made a difference in the pace of development.  And, simply, somewhat higher than original cost depreciated prices would have created more of an economic stimulus for accelerated development.

     As to whether the total volume would wind up being developed, that's really more a question of what the real available opportunities are physically within the province.

     MR. JANIGAN:  And also, there's the fact that although storage rates for services were regulated, storage demand wasn't regulated.

     MR. SMEAD:  That's correct.

     MR. JANIGAN:  Okay.

     Now, I would direct this question, I think, to either Mr. Grant or to Mr. Charleson.  Am I to understand that if you're granted what you're seeking in this proceeding, that to implement what you were requesting, that it would be required -- or would the Board require a sort of lines of business cost-allocation filing similar to the filing that Union provided in their 2004 rates proceeding?

     [Witness panel confers] 

     MR. GRANT:  Just discussing it with Mr. Charleson, I don't think it would be the same situation, because there wouldn't be the same allocation issue as between infranchise and exfranchise.  So we don't really have that issue, save and except for Rate 200.

     MR. JANIGAN:  Okay.  Now, I believe it was Mr. Thompson - or I've forgotten, maybe Mr. Brown - who explored with you, Mr. Grant, the amount of available storage that may be currently able to develop.  And as I recall, the response was somewhere between 10 and 50 Bcf; am I correct on that?

     MR. GRANT:  I think what I was saying is that it's probable that as much as 50 can be developed, of which today, in the immediate term, what we have in front of us is the MHP prospects.  And that is where the 10 number was coming from.

     MR. JANIGAN:  Okay.  And what would be the impact of this development in Ontario on the market-based storage rates for market-based storage assets?

     MR. GRANT:  Well, I'm not -- I think your question goes to some kind of an economic model forecast.  I've not done such work, and I'm not an expert in that area.  But at a very high level, I would think that the supply would be coming into the market to meet demand that was in the market.  So I suspect that there wouldn't be a dramatic influence, at least in the short term, as these pools come on-stream.

     MR. JANIGAN:  Thank you.  Now, historically, with respect to the development of storage by Enbridge, has the Board ever asked Enbridge or its predecessor, Consumers' Gas, to write down the value of any of the storage assets developed under cost-of-service and approved for inclusion in rates?

     MR. GRANT:  To write them down?

     MR. JANIGAN:  For the purpose of setting rates.

     MR. GRANT:  My recollection is that when Consumers' Gas purchased the other 50 percent of Tecumseh from Imperial Oil, that the Board did not allow the full cost that we paid for that 50 percent.  That's the only example I can think of.

     MR. JANIGAN:  Okay.  And that's contained in the decision associated with that?

     MR. GRANT:  Yes.  Again, I'm going from memory.  That's my recollection.

     MR. JANIGAN:  Okay.  Could you undertake to advise me if your recollection is inaccurate, Mr. Grant?

     MR. GRANT:  Certainly.

     MS. SEBALJ:  That's K7.9.

     UNDERTAKING NO. K7.9:  TO PROVIDE THE BOARD DECISION 

IN REGARDS TO THE ALLOWANCE OF THE FULL PURCHASE PRICE 

PAID BY CONSUMERS GAS TO IMPERIAL OIL FOR 50 PERCENT OF TECUMSEH  

     MR. JANIGAN:  Now, if the Board decides to forbear in the manner that you've requested, how do you propose that the Board, and possibly interested parties, could monitor the consequences of the decision to forbear?  In other words, what kind of information will be available to the Board or intervenors to evaluate the effect of the forbearance decision?

     MR. GRANT:  I think we have an undertaking that we gave to Mr. Brown to take a look at the FERC-type disclosure.  And without doing that undertaking, I would -- perhaps I could subsume your question into that undertaking, if that's okay.  Because I think that would be relevant to the question that you've asked.

     MR. JANIGAN:  Are there any other -- is there any other information, apart from what is contained in the FERC 745 regulation, that might be pertinent to assessing the success of any forbearance by the Board?

     MR. GRANT:  I would think that the Board would always have tools at its disposal to collect available information out in the marketplace, and perhaps even conduct or have someone conduct an independent study to advise the Board, if they felt that was important, as to how the market was working.

     MR. JANIGAN:  Okay.  Union has stated that approximately 40 percent of their customers have chosen the direct-purchase option.  Forgive me if this information is contained elsewhere on the evidence, but have you produced a comparable figure for EGDI?

     MR. CHARLESON:  I'm not aware of anything within our evidence at this point, but the number of -- from the number of customers perspective, it is about 40 percent of customers that have selected direct purchase.

     MR. JANIGAN:  So virtually the same as Union.

     MR. CHARLESON:  Virtually the same as Union, yes.

     MR. JANIGAN:  Now, when storage capacity becomes available for an open-season bidding process and interested parties make bids, do successful bidders each pay what they had bid for the capacity, like a pay/asked by system, or do they pay a single market-clearing price, the price that the quantity supplied equals the quantity demanded?

     MR. CHARLESON:  You would pay what you bid within there.  So it's not like the electric market where everything moves to a clearing price.

     MR. JANIGAN:  Do you agree with the proposition that had storage not been developed in Ontario, transmission pipe capacity into the province would be larger, perhaps significantly so?

     MR. CHARLESON:  Yeah, I would agree with that.  In the absence of storage, you would need to ensure that the transmission capacity into the province was enough to meet total peak-day demand.

     MR. JANIGAN:  This is a question I put to the Union panel, and I'd like to put it to you.

     Do you have an empirically derived estimate of price elasticity of demand for Ontario storage?

     MR. CHARLESON:  None that I am aware of.

     MR. JANIGAN:  Okay.  Finally, on the storage matter, is it the position of Enbridge that in the event that forbearance is not granted in the manner requested in this proceeding, that needed storage in the Ontario market will not be built?

     MR. GRANT:  I think that's a serious issue.  And I say that because - and the others have given this evidence, and it is our view as well - there are not a lot of medium or large pools known to the industry that are depleted, oil and gas reservoirs that have come to the end of their useful life, and are candidates for storage.  Virtually all of the storage pools we've developed over the years have fallen into that category.  They have been nearby, some of them are just simply down the road from our compression facilities.  They were known.  

     And when the owners of the PN&G  (check)   rights had exhausted all of the  production capabilities of those reservoirs, then they tended to become available as potential storage pools.

     We're simply not in that situation any longer, and I think we've come to a point in time where it's important for storage developers to obtain forbearance and deregulation to match up the risks and returns of going out, finding and developing new storage.

     MR. JANIGAN:  But granting -- sorry.  Granting forbearance to Enbridge, for example, will not prevent --I'm sorry, not granting forbearance to Enbridge will not prevent storage from being built.  Am I correct on that?  Other developers will build it.

     MR. GRANT:  Well, that, in essence, is the Board's practice today.  Small, independent storage developers, developers that are not utilities and developers that are not affiliated with utilities, have that right today.  And I think the answer speaks for itself.  There are prospects.  Some things have been brought forward to the Board.  

I wouldn't say that there aren't anyway -- there wouldn't be any development of gas storage, but I think we should assume that it would be relatively minor.

     MR. JANIGAN:  Well, this is an important point, because obviously many of the intervenors, including VECC, have concentrated on some of the detrimental aspects of developing or of granting forbearance in the manner suggested by Union or Enbridge.

     We have to weigh that against the possible benefit to the public interest associated with the development of storage.  I take it the position of Enbridge is, if you don't grant us forbearance, that perhaps storage will be built, but a better prospect for storage being built exists if you do grant us forbearance.

     MR. GRANT:  I think that's a fair way to look at it.  When I listened to Union talk about this issue, they talked about a level playing field within the industry.  So, and really, that's what it's about.

     If you're going to grant forbearance for small storage operators, that's great.  From a public policy standpoint, you have to ask yourself whether you're going to get appropriate development of storage within Ontario within the four corners of that policy.  And I think what we're saying is, you're not likely to.  Therefore, you're going to have to broaden the four corners to include the utilities and their affiliates.

     MR. CHARLESON:  Perhaps, if I can just add to that as well.

     When we look at forbearance, you're talking about the market as a whole.  If you continue to, say, have cost-based rates available from Union and from Enbridge, it's difficult for a small storage developer to compete with that, to an extent.  

You've got the rolled-in rates that are relatively low.  So, as a small storage developer that's having to incur -- and there's a lot higher costs of developing storage today than, you know, 40 years ago when these pools were developed.  So I think it does impede, kind of, the ability for small developers to move forward as well.  You know, looking at Mr. Grant's comment in terms of a level playing field, where everybody's got the same marketplace and the same opportunities for selling into that marketplace.

     MR. JANIGAN:  Mr. Charleson, isn't that a good argument for development of more storage under cost-based rates?

     MR. CHARLESON:  I don't believe so, because I'm not sure who's willing at this point in time to do that development.

     MR. JANIGAN:  Secondly, is your position that forbearance will create more storage, which in the long term will reduce market-based rates?

     MR. GRANT:  Well, I can't sit here today and suggest to you that the development of new storage is going to -- I can't guarantee that rates are going to be reduced.

     What I do think, though, is that if it is unnecessarily restricted, the development of new storage prospects in Ontario, it has a potential of increasing costs, increasing those prices over time.

     MR. JANIGAN:  In the market?

     MR. GRANT:  Yes.  Simply because of supply and demand.

     MR. JANIGAN:  Okay.  Thank you.  

I'd like to turn briefly to Mr. McKeown's report, which is at Exhibit E, tab 2, schedule 1.  And I'd like to take you through what is a very helpful history of the CRTC's involvement in the introduction of competition and subsequent forbearance over the past decade and a half.  And I'd like to first start with the position of the industry prior to Decision 92-12 which, or as you know, was the decision that allowed competition into long-distance services on an application brought by Unitel.

     My understanding of the state of the industry prior to Decision 92-12, which was a decision rendered in '92, obviously, was that, effectively, telecommunications was delivered then by vertically integrated companies.  There were some exceptions for competition in things like private line or equipment but, by and large, local service, and long-distance service in particular, was delivered by one company alone.  Is that correct?

     MR. McKEOWN:  That's a good summary, I guess.

     MR. JANIGAN:  Okay.  And in Decision 92-12, the Commission indicated that they believed that long-distance rates and Watt rates were too high, and choice had to be increased.  And the best way to do that was to allow competition to be introduced into the market, and to allow new entrant competitors to compete with the incumbent local exchange companies such as Bell, or Telus, or AGT, I guess it was at the time.  Am I correct on that?

     MR. McKEOWN:  Yes, price was certainly one of the primary considerations, but other considerations included the range of long-distance services.  So we had, at that time, basic long-distance telephone service without very much variation, particularly for the residential consumer, and then secondly there was this whole issue of the quality of service, or customer responsiveness, I think is the term that the CRTC used, which they thought could be improved through the introduction of competition.

     MR. JANIGAN:  And the best way to do that, they thought, was to have the long-distance rates competed down, and long-distance service competed against other offerings by new entrants in the market, such as Unitel and whatever.  Am I correct on that?

     MR. McKEOWN:  Yes.

     MR. JANIGAN:  Okay.  And at the time of the decision, and actually, in the phrase that I came to quote a number of times over the next decade was, the Commission thought at that time that "competition need not add any significant increases in local rates if contribution payments were adequate."  Is that correct?

     MR. McKEOWN:  That's right.

     MR. JANIGAN:  Okay.  And as we moved forward into implementing the Decision 92-12, and I'm looking at Decision 94-19 and the subsequent decision following that to the set rates, effectively the Commission, from a regulatory standpoint, divided the rate base of the incumbent companies into two parts:  One was the utility part that provided local service; and, the other one was the competitive part, which provided, among other things, long-distance service.  Am I correct on that?

     MR. McKEOWN:  That's right.  The CRTC referred to that as the "split rate base."

     MR. JANIGAN:  Okay.  And with respect to the state of matters before the split took place, effectively, long-distance rates, at least in the way in which the CRTC costed telephone service, long-distance rates heavily subsidized local rates.  Am I correct on that?

     MR. McKEOWN:  Well, I appreciate your qualification in that that was the way the CRTC costed it, although there was a fair amount of controversy over that costing methodology.

     And that subsidy became known as the contribution which long-distance competitors were required to pay once competition was permitted. 

     MR. JANIGAN:  You're getting a little ahead of me.

     MR. McKEOWN:  I'm sorry.

     MR. JANIGAN:  But in terms of the way in which the system operated before the changes, effectively, long distance heavily subsidized local rates, and long-distance rates were substantially higher than they are today.

     MR. McKEOWN:  Yes.

     MR. JANIGAN:  Okay.

     MR. McKEOWN:  The reason I'm hesitating is because of this costing methodology.  So we have -- the Commission essentially determined that there were, really, two services, local and long distance, maybe to simplify it.

     But there was this portion of the costs which was the access piece, which we typically think of as the copper wire that runs from the customer's premise to the central office of the telephone companies.  And that, really, is used for both long distance and local.  

So there was an issue about whether or not that belonged to all the local, or some of it belonged to the long distance.  And that question was never fully answered, but for the purposes of the costing it was left in local.

     So those costs that were really necessary for long distance were left in the local category.  And it appeared through that costing methodology, therefore, that long distance was making a heavy subsidy towards local services.

     MR. JANIGAN:  Okay.  And when they went forward in setting up the telephone companies to -- in preparation for competition, or to deal with competition, effectively, the competitive segment of the utility would continue to pay a contribution to the utility segment in order to subsidize local service.  When I say "subsidize", it is in quotation marks, because it was a subsidy that was born out of the cost-allocation procedure itself.  Am I correct on that?

     MR. McKEOWN:  That's right.  Both the telephone company itself, as well as the long-distance competitors --

     MR. JANIGAN:  Okay.

     MR. McKEOWN:  -- were required to make that subsidy payment.

     MR. JANIGAN:  And in various iterations and through various means of collection, that contribution still exists today.

     MR. McKEOWN:  In a substantially reduced form.

     MR. JANIGAN:  Okay.  And with respect to the utility segment, the local rates, they were increased somewhat in order to reduce the amount of the subsidy paid by -- contribution paid by the incumbent company and by the competitors.

     MR. McKEOWN:  Yes.  Part of the problem was that even though, with the introduction of long-distance competition, long distance rates fell to some extent, they could only fall so far because the subsidies were very significant.  They, therefore, couldn't fall below the subsidy level.  And if I recall correctly, it was maybe of the order of 4 or 5 cents a minute, but those are our rates today.  

     Now, the Commission determined that because of allocative efficiency reasons they would prefer to see those subsidies reduced, but also because they were looking forward to a time when there would be local competition, and the only way to encourage that facilities-based local competition would be to have rates at levels that would attract new entrants.

     MR. JANIGAN:  Okay.  Now, in going forward, the effect of introduction of competition in long distance substantially reduced rates for many customers, sometimes as much as, on the whole, I suppose, as much as a third.  And in some customers up to 300 or 400 percent.

     MR. McKEOWN:  For those customers that were relatively large users of long distance services, that's right.

     MR. JANIGAN:  Okay.  But in the long-distance market, at least from '92 up until the point of forbearance, in decision 97-19, there were substantial reductions in rates that were paid by customers of the telephone company.

     MR. McKEOWN:  Yes.

     MR. JANIGAN:  Okay.  Now, as part of the implementation process as well, and splitting the rate base between the utility and competitive, there were assets that were no longer either used or useful, or that were problematic in terms of collection in a competitive environment.  And as I recall, in the implementation procedure, the Commission then allowed the utility to be made whole with respect to those investments, notwithstanding the fact that, on a going-forward basis, those assets would not be used to provide service to customers.  Am I correct on that?

     MR. McKEOWN:  It may be a misunderstanding of your question, but through the splitting of that rate base, I don't recall that the Commission took extra steps to make the telephone company whole for those assets that were removed.  But I may be wrong.

     MR. JANIGAN:  Not in the context of that decision, but in further decisions on developing of rates, there were proceedings that were associated with evaluation of stranded assets of the utility and specific allocations that were made to that in order to make the utility whole.  Do you recall that?

     MR. McKEOWN:  I don't actually recall that, Mr. Janigan.

     MR. JANIGAN:  That's okay.

     MR. McKEOWN:  But again, I could be wrong.  But I don't think the Commission has ever allowed the incumbent local exchange carriers or the telephone companies to recover stranded investment.

     MR. JANIGAN:  Okay.  Now, on a going-forward basis, and I believe this decision you note in your material, eventually, the telephone companies applied for forbearance from the Commission with respect to that long-distance market.

     MR. McKEOWN:  Yes, they did.

     MR. JANIGAN:  And at the time of the decision to forbear, there's approximately 30 percent of the share was held by other companies besides the incumbent telephone companies.

     MR. McKEOWN:  That's about right, yes.

     MR. JANIGAN:  Okay.  And as part of that decision to forbear from regulating long-distance service, the Commission also decided to put a price ceiling on basic toll.  Do you recall that?  

     MR. McKEOWN:  Yes.  What I recall is that the Commission required the telephone companies to continue to publish their basic toll rates.  I don't think they continued to regulate them.  They only needed to publish them.

     MR. JANIGAN:  You don't recall there was a ceiling on basic toll that was provided in the context of the 97-19 decision?

     MR. McKEOWN:  Honestly, I don't recall that.  I would need to double-check, but my recollection is that the Commission required them to publish their basic toll rates.

     MR. JANIGAN:  Could you undertake to advise me if your research discloses something different?

     MR. McKEOWN:  Yes.  I'll do that.

     MR. JANIGAN:  Okay.

     MS. SEBALJ:  It's K7.10.

     UNDERTAKING NO. K7.10:  TO PROVIDE IF ANY DECISION OF 

THE CRTC EVER SET A CEILING ON BASIC TOLL RATES

     MR. JANIGAN:  Okay.  And I'd like to take you forward from that to the forbearance decision that you noted in your material, the decision 2006-15.  And I believe it's -- the full text of the decision my friend, Mr. Thompson, included on tab 11 of the IGUA brief.

     And just by way of introduction, it's fair to say that the incumbent or local exchange carriers came to this proceeding essentially demanding immediate forbearance.  Would I be correct on that?

     MR. McKEOWN:  I think what happened was that Aliant, that serves the Atlantic provinces, was probably facing a little bit more competition than the other incumbent telephone companies, and it applied for local telephone service forbearance.  And I think what happened is that the Commission recognized that they would be seeing other forbearance applications from the other telephone companies, and decided to have a proceeding to look at what the forbearance criteria should be if, and when, those forbearance applications were received.

     MR. JANIGAN:  Sure.

     MR. McKEOWN:  And so the purpose of this proceeding was to determine what those criteria should be for the purposes of local telephone service forbearance.

     MR. JANIGAN:  And it's fair to say that the incumbent telephone companies chose criteria or urged criteria upon the Commission that corresponded, more or less, to the position they were in at the time of the proceeding.  Would I be correct on that?  

In other words, they urged that the adoption of criteria which would have enabled them to make a forbearance application shortly after the Commission had rendered its decision in this matter.

     MR. McKEOWN:  I think that's right.

     MR. JANIGAN:  Yeah.  And their argument revolved chiefly around the widespread access to substitutes, such as Voice Over Internet.

     MR. McKEOWN:  Yes, among other things.

     MR. JANIGAN:  Okay.  And to some extent, the ubiquity of the cable networks and their ability to provide local telephony.

     MR. McKEOWN:  Yes.  And they also suggested that wireless or cellular telephone service was a substitute for wire line service.

     MR. JANIGAN:  And while the Commission accepted their argument with respect to Voice Over Internet, they did not accept it with respect to wireless, or at least they haven't so far.

     MR. McKEOWN:  That's right.

     MR. JANIGAN:  Okay.

     MR. JANIGAN:  And the Commission, in setting out the minimum requirements for forbearance, and I think you went through this with Mr. Thompson, also went through a series of protections that were to be made available to customers in a forborne market.  I wonder if you could turn up paragraph 451 of the decision, I'd like to review some of those conditions that the Commission --

     MR. McKEOWN:  Yes, I have that.

     MR. JANIGAN:  Okay.  And starting at paragraph 451:

"The Commission considers it important to ensure that the affordability of essential basic residential primary exchange service not be compromised in a forborne market.  The Commission is concerned that vulnerable and uncontested residential customers may not have access to stand-alone PES at affordable rates in a forborne requirement without a pricing safeguard.  

In light of these concerns, the Commission considers that a ceiling on residential stand-alone PES would be appropriate.  The Commission considers that such a ceiling would provide vulnerable and uncontested customers with a safeguard against unreasonable rate increases in a forborne environment while only minimally limiting the ILEC’s pricing flexibility in forborne markets."

Effectively, well, let me go down further into paragraph 454. 

"In light of the foregoing concerns, the Commission finds it appropriate to maintain its foregoing powers and duties under Subsection 27(1) of the Act, to the extent necessary to impose a price ceiling on stand-alone residential PES.  The Commission notes that this price ceiling will apply to the most recent approved rates at the time of forbearance for stand-alone PES including touch-tone and primary directory listing, as well as for connection charges.  In addition, the Commission notes that late payment, interest and non-sufficient funds cheque charges were not directly included as part of the services under consideration of this proceeding, and that the various charges contained in the tariffs currently only apply to tariffed services.  The Commission considers that these charges have a direct impact on the affordability of residential PES service.  As such, the Commission considers that, at the time of forbearance, the applicant ILEC will be required to modify its tariffs such that these charges and limits on them will apply to stand-alone PES in a forborne market. 

     Now, as I understand it, the ceiling that was imposed or was to be imposed is the last rate that was charged by the ILEC in the individual market.  Is that your understanding as well?

     MR. McKEOWN:  Yes.  PES is the primary exchange service, and that refers to the basic telephone exchange service that is provided by the telephone companies.  So the rate that is associated with that service would remain in tact.

     MR. JANIGAN:  Okay.  And in this particular circumstance the CRTC has acted to ensure that there would be a price protection for those who would not likely benefit from the competitive market.  Am I correct on that? 

     MR. McKEOWN:  Yes, I think the Commission was concerned that one of the issues that the Commission had to deal with is to address the definition of the market.  And it was the definition that geographic market, as you know, from the decision that caused them a little bit of difficulty.  It was somewhat controversial in the proceeding leading to the decision.

     They defined the geographic area, but continued to have a concern that there would be customers within that geographic area that maybe wouldn't receive the full benefits of competition that other customers in the same defined geographic area would.  And I think that that's what they have got in mind here.  It's those customers they're concerned about.

     MR. JANIGAN:  And I think as well, one of the other concerns was that, in fact, the way in which telecommunications services would be delivered in the future would be primarily through a bundled kind of service delivered to customers, and there may be well customers that only desire local exchange service and would otherwise be unable to participate in a competitive market.

     MR. McKEOWN:  Yes, that's a good point.

     MR. JANIGAN:  Okay.  Now, Mr. McKeown, you have advised telecommunications companies, I guess primarily competitors to the IELCs, over the last 10 years in terms of their applications before the Commission and their ability to seek regulatory relief from the Commission.  Have you ever come across an example of a competitive market existing -- a telecommunications market, where the competitive price was greater than the regulated price?

     MR. McKEOWN:  Where the competitive price became greater than the pre-existing regulated price?

     MR. JANIGAN:  No, where, in essence, that there was a competitive market in existence, but the competitive market, the competitors were offering a price that was greater than the price that was offered by the regulated company?

     MR. McKEOWN:  I see.  No, although I think the Commission confronted that problem when it determined that it would be in the public interests to have competition in the local telephone service market, but realized that unless those regulated rates were increased there would be no competition.  There would be no entry or little entry by new facilities-based competitors.

     MR. JANIGAN:  You know, I'm speaking, more or less, of a workably competitive market in a -- and that may exist in some locale where you have on the one hand, you have a regulated company offering a regulated rate.  Then you have a whole bunch of competitors offering a rate that was greater than the regulated rate of the competitor.  Is that a workable scenario, as you were aware, from advising --

     MR. McKEOWN:  I can't think of a case that I've run across like that, no.

     MR. JANIGAN:  And as I understand it, under the tests under 94-19 that the Commission has used and adapted in their forbearance decision, effectively, the Commission looks for evidence of "rivalrous behaviour."  And one of the key elements of rivalrous behaviour is, as I understand it, a reduction in prices.  

     MR. McKEOWN:  Yes.  That's one element, yes.  But that's one that the Commission does look for.

     MR. JANIGAN:  Okay.  

Thank you, Mr. Chairman.  Those are all my questions for this panel.

     MR. KAISER:  Thank you, Mr. Janigan.

     MS. SEBALJ:  Unless there's anyone standing up at the back that wants to ask any questions, I think that leaves us.

     MR. KAISER:  All right.  Please proceed.

     MS. SEBALJ:  With an aim to be done by the end of the day.

CROSS-EXAMINATION BY MR. SEBALJ:
     MS. SEBALJ:  Good afternoon, panel, I'm going to be referring to your Exhibits E and F, the pre-filed evidence and the reply evidence, as well as transcripts volume 5 and 6 in the NGEIR proceeding.  

     So, my first question is similar to a question that I've asked other panels, but with reference to your evidence as to the steps in defining the proper market, and I don't think you need to turn it up, but it is at Exhibit E, tab 3, schedule 1, page 5, you say:
"There are two steps in market definition for the purposes of assessing market power.  First, the product at issue must be identified."

And then in quotations "product market."

     And I suppose this is directed to you, Mr. Smead.  What is the product market in this case? 

     MR. SMEAD:  The product market that -- well, as you know, we were evaluating the work done by EEA, and confirming or questioning it.  And I think they kept the product market fairly narrowly confined to underground storage service.  I could make an argument for a broader product market in terms of alternatives to storage, but certainly had no problem with the approach that they took confining it to storage.

     MS. SEBALJ:  And so it's your position, then, that there's only one product market in this case?

     MR. SMEAD:  Yes, the study that we reviewed and endorsed only looked at one product market.

     MS. SEBALJ:  So how do you sort of relate that to the significance of the planned new build by EGD to deliver high-deliverability storage?

     MR. SMEAD:  In a competitive storage market there can be multiple variants of the type of storage, different days of withdrawal, different terms and conditions.

     I guess the particular issues that surround the high-deliverability storage, in my view, could actually justify a refined study, which we did not do, to look at some of the alternatives that can supplant high-deliverability storage in addition to traditional underground storage.

     The pattern and characteristics of the high-deliverability storage as we understood it fit within the realm of storage services that are provided in the marketplace.  So we just deemed it as being subsumed in the overall storage competition analysis.

     MS. SEBALJ:  And so you're saying it's a subset of underground storage?
     MR. SMEAD:  Yes.

     MS. SEBALJ:  In the broader concept.  Thank you.  
Turning now to the reply, which is Exhibit F, tab 3, schedule 1, and specifically page 3.  And at this page you -- well, I'll just repeat what you say, starting at line 6:
"First, Dawn has routinely been viewed by industry analysts in the major trade press as (inaudible) in the North America American gas market.  This is because sales into Dawn and purchases from Dawn are of strong interest to market participants throughout the industry.  Such interest would not exist if Dawn were in any way an isolated market."

And then you refer to your own experience as an officer of ANR pipeline company.  Dawn is a major competitive market point in the North American gas industry.  And it goes on.  

     And to me this is sort of anecdotal evidence.  And I'm wondering what this tells us about market power or whether this is just sort of a preamble to details?

     MR. SMEAD:  It's a preamble to discussing the implications of the extreme liquidity and number of competitors at Dawn, in terms of the ability to do multiple types of transactions to move gas there and away from there.

     So it really is a preamble to the conclusions that I reach later on as to the different alternatives that could be available for reaching more remote storage facilities.

     MS. SEBALJ:  And is liquidity, either directly or indirectly, one of the tests that should be applied here?  Is it subsumed in one of the tests?

     MR. SMEAD:  The -- yeah.  Liquidity is really -- it can be independently looked at.

     The price correlations, the basis differential analyses, and so forth, that EEA did, are an important step.  But also, it is worth, in terms of assessing the ability to find multiple competitive ways of moving gas in and out of the point, it is worthwhile reviewing the degree of liquidity.  
The fact is we didn't do it quantitatively.  While I glanced at it and looked at some anecdotal evidence on the volumes and numbers of transactions, numbers of competitors and so forth, they're just very numerous, and have been consistently very numerous.  And it was, frankly, such a long, well-established, and accepted fact in the gas industry, that we didn't spend any more time trying to prove it.

     MS. SEBALJ:  Thank you.

     If you just turn a couple of pages over to page 6.

     MR. SMEAD:  Yes.

     MS. SEBALJ:  Starting at line 6, or I guess at line 4, with the question where here you're speaking to Ms. McConihe's evidence with respect to transportation constraints.

     And at line 8 you say:
"Thus it is not entirely clear how broad based the inquiry was beyond the specific pipelines and contracts listed."

I'm wondering if you can give us an indication of how broad-based the inquiry would have to have been?  What type of study needed to happen?

     MR. SMEAD:  In part, I think, the kind of assessment that Ms. McConihe did in her reply evidence, at least, interviewing market participants to find out what kinds of other transactions might be there, frankly, the problem - and I recognize the problem and probably don't disagree with Ms. McConihe on this - is that many of the delivery mechanisms are not easy to tie down quantitatively from external public sources, since so many are developed through a very dynamic commercial market. 

     So that establishing, first, the types of alternative mechanisms that might be available in lieu of traditional firm transportation -- excuse me.  I have the wrong glasses on.  I thought you were looking awfully blurry.

     [Laughter]

     The types of alternatives available to traditional firm pipeline transportation first needed to be listed.  Second, there should be some degree of inquiry as to whether they exist in that marketplace, which, as I say, I think Ms. McConihe did do in her reply evidence to some degree.  

And then, third, finding a way of legitimately assessing the success or failure of all those mechanisms to allow the market to work.  And that's where we maintain that the analysis of price basis differentials conducted by EEA demonstrates the overall viability and success of all of those mechanisms taken together.

     MS. SEBALJ:  And you're just a little bit ahead of me, but I wanted to take you first to lines 13-16 on that same page, where you say:
"When all vehicles and mechanisms used by the industry for markets to communicate with each other are taken into account, it is apparent that there is ample ability for storage and other services in the United States to provide meaningful competition for Ontario's storage."

     MR. SMEAD:  Yes.

     MS. SEBALJ:  You then go on to discuss the six examples on the next page of transportation mechanisms, other than primary firm transportation contracts.

     MR. SMEAD:  Yes.

     MS. SEBALJ:  But at page 8, line 18 and on, you indicate that:  

"Measurement of such mechanisms is difficult."
Going on, I'm going to go through your entire evidence -- at page 9, you say:
"The EEA has conducted the analysis and measurement required through its …"

And you state, beginning at line 13, I believe it is, that:
"The bottom line is that all aspects of behaviour of the basis differentials are indicative of markets that communicate freely through the flexible availability of transportation between those markets."

      And I'm going to take you now to this question of the FERC, and whether it requires the measurement of basis differentials or the reporting of price correlation analyses.

     And I think it's been established on the record that it's not a requirement of FERC.  Are you in agreement with that?

     MR. SMEAD:  That's right.

     MS. SEBALJ:  And Mr. Reed has said, and this is where I'm going to take you to volume 5 of the transcript, page 38.  Sorry, it's page 39, starting at line 7.  And this was an answer to a question from Mr. Thompson with respect to pipeline connections.

     Do you know what?  I have a better reference, just over at page 40, line 4:
"No, I don't think there has to be a connection.  If a marketer says:  I'm going to give you the right to take gas, and either put it into the Union system or take it out of the Union system on the profile you want … that's the end of the discussion.  How they do it, through what portfolio of holdings may be a mystery to us, but the answer is, as long as someone out there is willing to provide a contract for service on that basis, then it exists."

     MR. SMEAD:  Yes.

     MS. SEBALJ:  What is your view on how much weight the Panel in this proceeding should put on the availability of transportation?

     MR. SMEAD:  Based upon the number of connections or the price basis differential behaviour between Dawn and the various U.S. points, and based upon my own experience in the operation of the market, I don't think that -- and then I should say also, comparing this market with other markets where there has been a capacity constraint of serious proportions, the California crisis in 2001, the New England situation in January of 2004, where total physical capacity became constrained to the point that markets became somewhat dysfunctional or certainly moved at high prices, there's nothing about the communication between Dawn and the United States, historically or on a forward-looking basis, according to EEA's modeling efforts, which I am very familiar with and fully endorse, nothing to indicate that similar dysfunction could be expected to exist here, which means that the weight that the Board should place on concerns over the ability to move gas back and forth among competitors should be very low; that that should be a relatively unimportant consideration in this proceeding.

     MS. SEBALJ:  I guess to be clear, I understand that you've answered that specifically for this proceeding, and that's probably the question I asked.  But I guess the first piece is, should it ever be considered?  Is it part of the test?  And the second piece is, if so, in this case, I think you've answered that piece.

     MR. SMEAD:  Yes.  And certainly, if I were advising the Board as to what should be a concern in Ontario, the overall total adequacy of pipeline capacity in and out of the province to handle not only storage but to effect commodity competition in the first place would be an issue that I would be concerned about.  I would not be concerned about who actually held the primary contracts in all of that capacity because of all the other mechanisms for using the capacity, but remaining confident that the capacity stays adequate for free and open movements of gas in and out of the province such that there is never going to be a price basis blowout would be a legitimate regulatory concern in any proceeding.

     MS. SEBALJ:  Thank you.  At page 10, lines 7-9, you say:
"When transportation is truly not available, the escalation in basis differentials is explosive."

     MR. SMEAD:  Yes.

     MS. SEBALJ:  And again, I think some of this is on the record already from other witnesses.  But is it ever possible for the basis differential to reflect something other than a transportation constraint?

     MR. SMEAD:  Yes.  It is possible, in the event that A) for instance, a single entity controls the transportation.  You know, where there are multiple parties, the general experience is that basis differentials will, more or less, track the cost of transportation over time, but they will go below it and go above it somewhat.  They are driven by the market.

     The thing that is somewhat difficult -- I'm coming back to price reporting, the price reporting at the FERC -- with respect to the FERC.  There has been a great deal of investigation and industry change in the United States surrounding concerns over inaccurate reporting of prices in trade publications and so forth in some past periods in some parts of the country, of the United States.  And that's been all cleaned up to the FERC's satisfaction.  One of the options was for them to start requiring the reporting, but they didn't want to be in that business.

     But the one thing that became clear through those proceedings is that the reported indices are nothing but the summation of a lot of individual deals.  And so we can look at them statistically and see whether they tend to, more or less, mimic the cost of transportation, or at least exhibit some reasonable stability as they do here.

     But the reasons underlying the ultimate deal that's made on each one of the thousands of deals that go into a reported price and reported basis differential we may not know.  We're just observing the market at work.

     MS. SEBALJ:  Thanks.  At page 11 of your evidence, you discuss displacement transactions.

     MR. SMEAD:  Yes.

     MS. SEBALJ:  I'm wondering if you can explain how a customer, for example, a gas-fired generator, can reply on this type of transaction.

     MR. SMEAD:  First, most of -- most transactions like this would probably be done as part of a portfolio transaction by a marketer or some other entity, and the degree of reliability of the transaction would be a matter of contract.  
So that if the party holding the gas who would accomplish the displacement transaction would contractually commit to a certain degree of reliability for a certain price, or the marketer would rely upon diversity among a number of different flows that he had the right to in order to provide the necessary degree of reliability, it's really up to the parties.  But there's no reason that it couldn't be just as reliable as any other - and isn't just as reliable as any other - type of transportation.

     But it is a matter of contract.

     MS. SEBALJ:  And so it's not realistic to expect that a gas-fired generator is going to be able to put this kind of transaction together themselves that you're contemplating here, that they would deal with a marketer?

     MR. SMEAD:  It's probably more economically efficient for them to do it.  They certainly couldn't.  We observed in Colorado, when I was with Colorado Interstate Gas, we felt pretty secure in our, I hate to call it monopoly position, but we were the only pipeline serving Denver, so that sounded like one.  And Denver was an extremely temperature-sensitive market and was building a lot of new gas-fired generation.  Some of it was in private hands, merchant generation, some of it being built by the utilities.

     We felt very secure that as the only owner of storage in the area, and the only owner of pipeline anywhere around Denver, that we were in great shape to be the provider of choice to serve that market, until we found out that the generators were doing deals with major producers flowing from the Rockies to the mid-western United States across our system under, which those generators would -- or under which those producers, excuse me, would instantaneously drop off their gas to meet particular needs along the CGIC system and simultaneously draw gas from storage fields in Illinois to meet their long-haul needs in Chicago.  And these were all done as instantaneous deals that suddenly appear in the marketplace.  And we suddenly felt less secure in our former monopoly.

     And so those were done without the benefit of marketers.  They were done between two parties.
So it all comes down to, as the marketers learned through the shakeout that that industry went through in 2001/2002, if a marketer provides value that is greater than -- or provides value at a cost that is less than what it would cost the potential customer to do the same thing, then they'll probably use the marketer.  But as soon as that cost starts exceeding that value, they won't.  They'll build their own expertise.

     MS. SEBALJ:  Moving now to transcript volume 6.  At page 14, Mr. Cass asked you a question about the availability of alternatives.  This is obviously in your direct.  The availability of alternatives or substitutes to meet the swings of power generators.

     And in your answer, starting at line 26, you said:
"They are broad, numerous, and growing as the industry understands the nature of the problem that has to be addressed.
And I guess, in terms of this proceeding and in terms of Ontario specifically, the alternatives that might be available, that are available, right across the border, while numerous and growing in their creativity and so forth, it is very important, as has been discussed earlier by other witnesses, that for them to be taken into account, that we would be comfortable that the benefit of them could be transmitted all the way through to the generators."

     MR. SMEAD:  Yes.

     MS. SEBALJ:  And I'm sort of going back to what we just discussed.  But how do we ensure that the benefit gets transmitted all the way through to the generators?

     MR. SMEAD:  That's really -- or that was the subject of the Union and Enbridge Gas Distribution settlements, the whole NGEIR distribution, which maybe still was at a fairly early stage to be comfortable with it.

     Our only swing services, relatively cheap, instantaneous, no-notice services and that kind of thing, are very difficult to manage on a pipeline.  So that for instance, if I have a very responsive hourly service a hundred miles away at the other end of a pipeline, for that pipeline to be able to give me that same service at the delivery end there has to be some sort of arrangement in place under which the line pack is managed in a way that can handle it, and in a way that, say, the pipeline can confirm that the instantaneous receipt of the buildup in volume, and then confirm that the same thing happened instantaneously at the other end.

     It is my perception that the delivery of services in Ontario at this point on the pipelines have taken some fairly major steps in that direction, with additional nomination windows and that kind of thing.  But I would not be fully comfortable saying that all of those alternatives were available out there, truly available, to power generators until there's probably a little bit more enhanced flexibility in the pipeline systems here.  

And that it is evolving, but it's been a very rapidly, as I note in here.  It's been a rapidly evolving area in the United States as well, in part because for many years anybody who wanted the kind of flexibility that a power generator needs could pretty much just take it out of the pipeline and get it.  The pipelines had room for that much flexibility.

     But as power generation has grown as a market and as pipelines have gotten a little bit tighter, it's become an area of very great attention with new services being proposed and different management protocols being developed.

     But in a lot of ways, they're still in their infancy.

     MS. SEBALJ:  Turning now to page 16, lines 2-8.  This is in reference to the evidence of Ms. McConihe.  You state that:
"Everybody considers the same issues, except the geographic market flows or shrinks depending on available alternatives."

And you refer to:  "Open fluid active storage competition."

     MR. SMEAD:  Excuse me, Ms. Sebalj, where are we?  Are we in the transcript?

     MS. SEBALJ:  Yes, you're in the transcript, page 16.

     MR. SMEAD:  Thank you.

     MS. SEBALJ:  Lines 2, basically, 2 to 8.

     MR. SMEAD:  Yes.

     MS. SEBALJ:  And you end that with:
"The ability to communicate with the alternatives in the United States…"

     MR. SMEAD:  Yes.

     MS. SEBALJ:  And I think you're speaking sort of theoretically here.  So depending on which party, that the market shrinks or grows, depending on -- and this concept of communication.  I'm wondering, is it your assertion that the markets communicate?

     MR. SMEAD:  Yes.

     MS. SEBALJ:  And what is the relevance of any of this, in light of what Mr. Reed has said about FERC not necessarily considering that as part of its test?

     MR. SMEAD:  Well, first off, the availability of the alternatives to the Ontario market is a question of whether the gas can be delivered for injection and then redelivered upon withdrawal through whatever mechanisms are available.

     The FERC has tended to be fairly restrictive in what it would consider so far, although this is one of the rapidly evolving areas, along with the evaluation of alternatives to storage, under the new rules at the FERC.

     But the ultimate question is, can the gas get from point A to point B when it needs to, regardless of the contractual situation on the pipelines between the points?  And I think Mr. Reed and I both agree that it can.  
And sort of my bullet summary of where this case stood in here was that if the ability of gas to move around freely, in fact, exists without regard to the primary contract situation, if it does, then the U.S. storage field are indeed relevant to the overall size of the geographic market that should be considered here.  
And that if Ms. McConihe or Mr. Stauft became convinced that the appropriate geographic market, in fact, did include major elements of U.S. storage, then it was my perception that their assessments of market share and market concentration would start looking a lot more like EEA's.

     MS. SEBALJ:  I have just a few more questions.

     At page 27 of this same transcript, I think it's somewhere around line 2 to 11, you discuss -- I guess it's Mr. Grant.
     MR. SMEAD:  Thank you.

     MS. SEBALJ:  This is in response to a Board hearing team question.  You indicate that if an RFP is issued into the market and Enbridge Gas Distribution bid into the process, then that cost would be rolled in for bundled and unbundled customers.  I think that's what you're saying there.  

     MR. GRANT:  Yes, assuming we were the successful bidder.

     MS. SEBALJ:  Correct.  Is this consistent with -- well, I'll suggest to you this isn't consistent with Mr. Reed's -- the merchant model that he discussed at some length in his testimony, where there is some separation of management functions related to the provision of services of unbundled and bundled customers.  Can you comment on that?

     MR. GRANT:  Well, I think it can be consistent.  I think he was describing a situation where, in a corporate entity, there were different hats being worn by different parts of the entity.  And the process that's described here would necessarily, I would think, involve a wearing of different hats, and rules around communication and rules around fairness of the process, such that there was no bias on anybody's part and no obligation on the part of the purchaser of storage services to be purchasing something from another portion of the same company.

     So, with that proviso, I think, you know, with the right rules in place, the right structure in place, I think that kind of model can work.

     MS. SEBALJ:  And are those rules something like the Affiliate Relationships Code, because it's within the same corporate structure?  Something a little bit less?  Has Enbridge thought about what that would look like?

     MR. GRANT:  I haven't given too much thought as to what it would look like, but I see nothing wrong with adopting best practices from another jurisdiction and applying them in Ontario to this situation, on the assumption that we can agree on what the best practices are.

     MS. SEBALJ:  Thank you.  
Page 38 of the same transcript, volume 6.  At the bottom of the page, starting at line 24, Mr. Charleson, this is in answer to a very long question from Ms. Duguay.  And in answer, you say:
"Obviously, I would agree with Mr. Baker's comments around the outcome that you were able to achieve through that, where it does provide Enbridge Gas Distribution with all of the tools to manage the various variances that will occur within a year and to kind of manage the risk of the business."

And this is in reference to a question by Ms. Duguay speaking about the -- I think your answer refers to the sharing of the premium.  And it's just -- I'm just clarifying that that's what you're speaking of.  So, removing the sharing of the premium gives you the additional tool in your tool belt to manage these things?

     MR. CHARLESON:  Yes, that was correct.

     MS. SEBALJ:  Thank you.  That was just a clarifying question.

      And my final question is to you, Mr. Smead.  Referring to your experience with ANR Pipeline and Colorado Interstate Gas, could you elaborate on how a U.S. LDC or pipeline handles the nomination needs for gas-fired generators?

     MR. SMEAD:  The U.S. market is -- well, it's characterized by organized and fairly predictable day-ahead markets, and then real-time markets where, with five to ten minutes, a generator suddenly needs to come on.

     For LDCs, if they are serving that kind of market - and frankly, very, very many of the newer gas-fired generators don't want to be served directly by LDCs, they want to be served directly off of pipeline, which was actually part of the problem in New England in 2004 - but for an LDC, they would serve such a market using their system line pack or -– well. 

Looking at the real-time market.  The day-ahead is fairly straightforward, except for the potential problem of conforming the gas day with the electric day, which is a deliberation going on right now in the United States.

     For the real-time market, there's really, even if you have high-deliverability storage, there's really no way to serve a ten minute notice customer other than managing line pack, managing the pressures in the system.

     Many, many LDCs in the United States are affiliated with the electric company, and so the electric company calls them up and tells them what to do.

     And they seem to work just fine.  That's one of the reasons New York City is a very reliable electric market, because everything's integrated between the gas systems and the electric systems.

     In markets where it's less integrated, there can be problems.  And the variance in different services to meet that kind of need have been all over the place.  ANR has had a service called FTS-3 that attempts to do it.  It was fairly expensive.  
On CIG we developed a service that the FERC liked very much.  It's being duplicated on some other pipelines now.  And, in effect, what it would do is let a customer sign a firm transportation contract under which he basically gained the control of his own line pack so that if he was only moving 50 percent of his contract on a given day he could prohibit us from selling the other 50 percent as interruptible service and instead build up line pack to where it could meet a huge surge later on in the day.

     That service, which is called the hourly enhanced entitlement nomination system, as I say, gained some reasonable traction at the FERC.  But it's still an area that's being explored.

     In reality, well, I think earlier when Mr. Moran was cross-examining me, we talked about the NAESB process, the North American Energy Standards Board that's been trying to bring the gas and electric industries together on these issues.  That's been an interesting dialogue, just getting the two industries to speak the same language, but the problems that have been pre-cited in there really have rarely turned out to be tremendous problems.

     In New England in 2004, which was the most significant situation of, basically, reliability failures and of brown-outings, one of the big reasons for that -- well, there were a lot of -- there were complaints that generators with firm pipeline contracts were unable to nominate them in such a way that they had firm service when they needed it on their electric schedule.  There were complaints to that effect.  But in reality, the biggest single problem I've seen referred to there was that in the face of a price basis blowout, there were various unregulated merchant generators that found that their gas was worth more than their electricity.  So they sold their gas into the open market.

     That's been dealt with now, in co-operation with the generators.  The New England Independent System Operator has spent a lot of time trying to deal with those dynamics.  But otherwise the system pretty much worked.

     My experience with pipelines and LDCs has been that the operations people rarely tend to want to turn anybody off, so they will scramble around and find flexibility in the system everywhere they possibly can to meet the needs at the time, and then clean up afterwards.  
So as a practical matter, well, a lot of services are being developed to serve the rapidly growing generation industry in the United States, but so far it hasn't been as big a deal as it's appeared to be in the trade press, to tell you the truth.

     MS. SEBALJ:  How much of this has to do with the day-ahead market?  I know that you had a dialogue with Mr. Moran about this, but as he mentioned to you, there's no current --

     MR. SMEAD:  Yes.

     MS. SEBALJ:  Or there's a day-ahead commitment process that's underway, but no day-ahead market, per se.  And as I understand it from you, most of the U.S. states, or most of the U.S. states that you dealt with, do have day-ahead power market.

     MR. SMEAD:  Yes.

     MS. SEBALJ:  So to what extent is there a disadvantage, or what significance does this have for gas-fired generators here that may be trying to contract for storage in the U.S.?

     MR. SMEAD:  Well, the portfolio here, it's not really a disadvantage in contracting for services from the U.S. so much as understanding how they all fit together here.  It's my understanding that in Ontario there are a lot of sort of constant rate base-loaded facilities, and then there are some instantaneous facilities.  But it's only if you have a firm, instantaneous gas-fired facility that this becomes an issue.  Otherwise, it depends on the options that are available to serve it.

     Any instantaneous dispatch facility that is must-run has to ensure a pretty high degree of reliability.  They could contract for services or portfolios of servicings that would cause that to happen from the United States.

     The question as to whether the degree of reliability they would need would reach levels that would be more expensive than what they would want to pay would be case-specific, and I'd have to see.  And I really haven't studied the profile of operation of the Ontario gas-fired generators enough to be sure what they would or would not need.  
I know that high-deliverability storage or anything like it becomes one tool that can help them, but even high-deliverability storage really doesn't, by itself, solve the needs of a very spiky must-run generator that can come on instantaneously.  You still got to have something else, in terms of its portfolio of services, to meet that instantaneous requirement.

     And so it would have to be formulated plant by plant, but generally I'd say that they would just face the same challenges that a real-time generator would face in the United States as well.

     The day-ahead market in the United States is more predictable, but it's still not -- they are in a better position to sign up for things like firm services because they've got somewhat more predictability in terms of how they'll be dispatched, but otherwise, I think it would be a fairly level playing field.

     MS. SEBALJ:  I had just one quick follow-up.  In my first question, which was the question about what was the product market, you indicated that you could make an argument for a broader product market.

     MR. SMEAD:  Yes.

     MS. SEBALJ:  Would you just tell me what that argument would be?

     MR. SMEAD:  It would be that there are -- as the FERC -- really, the same deliberation the FERC went through in issuing order 678, that there are other things besides storage.  Storage is nothing but the ability to tender gas at one time and get it back at another time.  And that can be accomplished in very, very many ways in the marketplace.  It can be accomplished through diversity of transmission flows, it can be accomplished through buy/sell arrangements, and in the short term, for things like transactional services, it can be accomplished through balancing and line pack type services and park and loan services.

     So given all those things, the FERC has clearly indicated that they will take relatively more alternatives into account in defining the product market, and I think here you could make an argument to do that.

     It is my view that the true geographic market for underground storage itself is large enough with relevance to Ontario that you just don't need to expand the product market to reach the conclusion that there's not market power at Dawn.

     MS. SEBALJ:  Thank you.  Those are my questions.

     MR. KAISER:  Thank you.  One of the panel members had to leave at 5, and it looks to me like the panel has more than half an hour worth of questions.  So if it's acceptable, gentlemen, we'll stand down now and come back at 9 o'clock.  We're going to sit, by the way, from 9 to 5 for the rest of this week, if you could make a note of that, to see if we can catch up on some time.  So at 9 o'clock tomorrow.

     MR. CASS:  Excuse me, Mr. Chair.  We have a difficulty.  We did not anticipate, with the schedule the way it stood, that this panel would in any fashion go beyond today.  And one of our witnesses has an unbreakable conflict tomorrow morning.  The panel would be available in the afternoon, but there is a real problem with the morning.

     MR. KAISER:  Which is the witness who has the problem?

     MR. CASS:  Mr. McKeown.

     MR. SOMMERVILLE:  All right.  Why don't we just see if we have any questions with Mr. McKeown.  Would that help?

     MR. CASS:  I think it would, Mr. Chair.  I know others have problems as well.

     MR. KAISER:  Well, we can start.  I'm just worried that we won't -- but if it's Mr. McKeown that has the unbreakable problem, I think we can see if we have any questions for him.  Are there other problems?

     MR. CHARLESON:  It's just, I have some people from out of town that I'm supposed to be meeting with tomorrow morning for a negotiation session but --
     [The Board confers]

     MR. CASS:  Is it possible we could start with Ms. McConihe and then come back to the panel, finish this panel?

     MR. KAISER:  You would rather bring them back in the afternoon, is what you're saying?  As opposed to the morning?

     MR. CASS:  I think as between the morning and the afternoon, yes.

     MR. KAISER:  Subject to Mr. McKeown.  In other words, if we deal with Mr. McKeown now, and we bring the rest of them back in the afternoon, does that suit your convenience?

     MR. CASS:  I believe so, Mr. Chair.  I'm sorry.  I've not been communicating with the panel because they've been under cross-examination.  I did just know of Mr. McKeown's difficulties.  So, I mean, perhaps they could tell you themselves. 

     MR. SMEAD:  I was actually supposed to be back in Houston by tomorrow, but I can certainly stay tomorrow as necessary.  My preference would be for us to go in the morning, if at all possible, but if that doesn't work for --

     MR. KAISER:  We'll let you two fight it out.

     MR. SMEAD:  Yeah, I mean, I'm not the client here, so I'll shut up.

     MR. KAISER:  I only have one question for Mr. McKeown, so I'll see.

[The Board confers]

QUESTIONS FROM THE BOARD:
MR. KAISER:  I just have one question for you, Mr. McKeown, and that relates to this CRTC decision that Mr. Janigan has gone through in some detail.  It's kind of interesting.  He referred you to the relevant -- I'm talking about the 2006-15 decision, and he referred you to paragraphs 450-453.

     And the situation looks amazingly analogous to the situation here.  In other words, the Commission there said, it's fine for the big guys, but we're worried about the small guys.  They don't seem to have competitive alternatives.  And therefore, we're going to establish this ceiling.  Correct?

     MR. McKEOWN:  Yes, sir.

     MR. KAISER:  In a nutshell.  And how did they establish the ceiling price, do you know? 

     MR. McKEOWN:  Well, the ceiling price in the decision is simply the price that will exist at the time forbearance is approved.

     MR. KAISER:  No, I understand that, but how do they determine the number?  What was the actual ceiling price?  How is that determined?

     MR. McKEOWN:  It will be to the then in place price for primary exchange service.

     MR. KAISER:  So it was the existing price?  They determined that the existing price would be the ceiling?

     MR. McKEOWN:  I see.  What they're saying is they want that service to be available.  Once forbearance has been approved, they want that service to continue to be available for customers that wouldn't otherwise have a choice at the rate that existed at the same time forbearance was approved.  So whatever that rate happens to be, whether it was higher or lower --

     MR. KAISER:  So if we use the analogy here, it would be the rate that was applicable to the infranchise customers?

     MR. McKEOWN:  Yes, sir, that's right.

     MR. KAISER:  If we were comparing apples and apples?

     MR. McKEOWN:  Yes.

     MR. KAISER:  And what do you think about that concept?  I mean, we clearly have a problem here.  We've gone around it a thousand different ways.  There can be a transition, there can be an exemption, a forbearance, and so on and so forth.  But I presume, on the reasons you put forward in this analysis, that there is a customer segment here that everyone seems to admit does not have the competitive alternatives that other customer segments do.  Do you think a ceiling would solve the problem with respect to those customers, and if so, how long would the ceiling be in place, in your view?

     MR. McKEOWN:  Well, let me back up a step, I think the CRTC has been concerned about implications of forbearance.  I mean, I don't think there's been a case where the CRTC has forborne entirely of the service.  They have always kept some form of safeguard in place.

     In local telephone service, you could imagine that they'll continue to regulate when it comes to things like 911 service.  And that's just one of a number of different examples where the Commission has continued to regulate.

     Now, with respect to price, however, I think this is somewhat unique.  Although I told Mr. Janigan I'd go back and check with respect to long-distance services, but this is somewhat of a unique approach.  Normally, when it comes to forbearance of rates, the Commission withdraws entirely and waits for complaints.

     But here I think they realize that forbearance and primary exchange services could be coming fairly quickly at a time when the market is still just evolving in the competitive nature, and they just wanted the safeguard to be in place.

     I don't see it as a long-term safeguard.  I mean, I’m thinking it will be in place for a while and the Commission will re-evaluate at some later date.

     MR. KAISER:  And do you think it would be appropriate for this Board to establish a similar ceiling for the infranchise customers?  And if not, why not?  What's different?

     MR. McKEOWN:  Well, I hesitate to go that far only because I don't know enough about your industry.

     MR. KAISER:  No, no, the situation is pretty straightforward.  There's the class of customers that everyone has said doesn't have competitive alternatives.  That's what the CRTC found with respect to the basic service.  And in those paragraphs, they go through it and they say, we think a ceiling is a correct remedy for some undefined period of time.  And I'm asking you why would it be any different here?  Would that be an appropriate remedy for this Board here to consider with respect to the infranchise customers?

     MR. McKEOWN:  If it's an apples-to-apples comparison, then I think the --

     MR. KAISER:  Well, you're the guy who's done the telecom evidence here.  Do you see any parallel here or is it just interesting reading for us? 

     MR. McKEOWN:  No, I think there really is a parallel, and certainly if there are customers that have no choice, that if they're -- if they only can obtain the service from a single supplier, then safeguards need to be in place, and something like this regulatory or rate ceiling is appropriate, yes.

     MR. KAISER:  All right.  Thank you.  
9 o'clock.

--- Whereupon the hearing adjourned at 4:47 p.m.
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