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Wednesday, July 12, 2006

     --- Upon commencing at 9:00 a.m.
     MR. KAISER:  Please be seated.  Any preliminary matters?
     MR. THOMPSON:  Mr. Chairman, I have one.  I hope you can hear me.
     PRELIMINARY MATTERS:

MR. THOMPSON:  It is with respect to the schedule.  At some point today I expect we will get to Mr. Stauft, and on the schedule he's shown as IGUA/AMPCO sponsoring parties direct.  Mr. Stauft is a witness for the sponsoring parties of which IGUA and AMPCO is just one of the members.  Mr. Warren will be conducting the examination in-chief of Mr. Stauft.  The IGUA/AMPCO witnesses, I think, fall under what was in one of the schedules TBA, to be announced.  So if you would just make that note, I would appreciate it.  Thank you.


MR. KAISER:  Thank you.  Does that mean there will be a common argument?


MR. THOMPSON:  I don't think we've resolved that yet.   Certainly we will be collaborating.  But whether there is a common argument or people working together with separate arguments, we can let you know that about later.


MR. KAISER:  All right.  Thank you, sir.  


Mr. Smith.

BOARD HEARING TEAM – PANEL 1:  RESUMED

     Bruce McConihe; Previously sworn.


CROSS-EXAMINATION BY MR. SMITH (CONT’D):


MR. SMITH:  Thank you, sir.  


Good morning, Ms. McConihe.


MS. McCONIHE:  Good morning.


MR. SMITH:  I just wanted to go back to the discussion we had about transactional services.  Did you have a chance to look at that overnight?


MS. McCONIHE:  Yes, I did.  It is page 32 of my May 1st report.


MR. SMITH:  Right.  Just to make sure the record is clear, what it says there is that the sale of transactional services involving storage assets and contracts could be priced at cost; right?


MS. McCONIHE:  That's correct.


MR. SMITH:  And then you go on to say that nevertheless, it could be at market-based rates, for the reasons you identify there.


MS. McCONIHE:  Yes.


MR. SMITH:  Now, I'm just having a bit of a problem with the logic of that, Ms. McConihe.  Market power is market power, isn't it?


MS. McCONIHE:  Correct.


MR. SMITH:  You're extracting supernormal profits, in an economic sense, from the customer or consumer of the service.


MS. McCONIHE:  That's correct.


MR. SMITH:  That's the harm you're trying to prevent against.


MS. McCONIHE:  Yes.


MR. SMITH:  And so you're saying it is okay to wield market power for short periods associated with the transactional services?


MS. McCONIHE:  These are short-term incremental sales, and my view of market-based rates could be that it could be at a discounted rate so that you use that asset.


MR. SMITH:  But from the standpoint of consumer welfare, the exercise of market power, by definition, would be a bad thing, since they would extract more than what the market otherwise would bear.  Isn't that fair?


MS. McCONIHE:  That's fair.


MR. SMITH:  Now, you're aware of the fact that short-term storage is a transactional service?


MS. McCONIHE:  Yes.


MR. SMITH:  And so if Market Hub Partners promised to market only for a year or less, thereby short-term, I take it you would have no concerns about the exercise of Market Hub Partners’ market power?


MS. McCONIHE:  I hadn't really considered that, to be honest.  


MR. SMITH:  I hadn't either.  


MS. McCONIHE:  I was thinking more or less about Enbridge and Union, not much less a new entrant.  Because I would think that the transactional sales would represent just a small proportion of the total capacity offered.


MR. SMITH:  But you are aware of the fact that a good deal of the trading that takes place in these transactional services, including short-term storage, is -- sorry, includes short-term storage; right?


MS. McCONIHE:  That's correct.  But my belief is that transactional sales is within the Union and Enbridge umbrella and not necessarily an independent storage provider.  I don't know how you would classify -- are you classifying transactional sales as just short term?


MR. SMITH:  Yes.  My understanding is that short-term storage fits within that description.


What I am focused on is the product, the short-term storage, if it is in fact short term, if you don't have a problem with market power being wielded in respect of it, then that would mean, other things being equal, that Market Hub Partners could run a marketing program for a year or less through their RFPs and you wouldn't have any objection.


MS. McCONIHE:  It is my understanding that transactional sales are what is in excess of the needs to serve the infranchise customers, and that is not the situation here.


MR. SMITH:  But you're saying there is no public policy objection to the wielding of market power for a year or less.  By process of elimination, it is only long-term wielding of market power which is offensive to the public interest.


MS. McCONIHE:  I don't come to that conclusion.


MR. SMITH:  Well, we can pursue that in argument, Ms.  McConihe.  I just was having difficulty with the position you identified on transactional services.


If the existence or non-existence of uncontracted capacity to and away from market area storage is determinative of market power, would you agree that virtually all market area storage in the US has market power during peak periods?


MS. McCONIHE:  I think if you look at the FERC regulations I read in Order 678, absent those that have been granted market-based rates, there is a presumption of market power at all times.


MR. SMITH:  Right.  But I am not sure that really is the answer to the question.


During peak periods in a market area, during the winter for example in New England, the capacity is plugged full; right?


MS. McCONIHE:  Yes.


MR. SMITH:  And that being the case, according to your definition, as I understand it, every storage operator, whether under market-based rates or not, would be wielding market power because people wouldn't have the ability to choose amongst the different means of egress from storage.


MS. McCONIHE:  That's correct.


MR. SMITH:  So under those circumstances, how could the FERC ever have forborne from regulating any market area storage under those circumstances, when it knew that when you got to the point where storage was most valuable, during the peak periods, every one of those storage operators would be wielding market power?


MS. McCONIHE:  Because they considered, especially in New England, that those facilities, those new facilities, were incremental to the demands of the market.  Therefore, they would have to price their services to attract customers at or below the cost-of-service rate.


MR. SMITH:  Well, I am not sure I see any of that on any of the orders that have been brought forward in this proceeding, Ms. McConihe.  But would it also be a fair inference that the FERC was well aware of the act of capacity release program, the secondary market and that the mere fact of capacity release meant that there was means by which players could choose as amongst storage and their alternatives, and secure capacity into their ultimate market?


MS. McCONIHE:  Yes.


MR. SMITH:  And not just had they awarded market-based  rates, which in the U.S. means the practical equivalent of  forbearance -–


MS. McCONIHE:  It is not forbearance.  The market-based providers still have to provide an Index of Customers, the same reporting, except for the price reporting.


MR. SMITH:  That's fair enough.  Let me phrase it differently.  The FERC has permitted the charging of market-based rates, and there are no -- none of the related storage costs in jurisdictional rates; right?


MS. McCONIHE:  Right.


MR. SMITH:  Under market-based rates.


MS. McCONIHE:  That's correct.


MR. SMITH:  Under those circumstances, the FERC has awarded market-based rates to market area storage operators?


MS. McCONIHE:  That's correct.


MR. SMITH:  And it appears poised to authorize a good deal more under the relaxed standards in Order 678 in accordance with Congress's direction.


MS. McCONIHE:  Yes.


MR. SMITH:  Now, we started off yesterday talking about price volatility.  I had posed a series of questions to you, and I think somewhat unfairly because I piled one right in after another.  I am not sure I got your answer about how you would quantify the serious harm that is done to the consumer interest by price volatility.


Could I just put that to you squarely, Ms. McConihe?  How would you quantify the harm done to the public interest or consumer interest by price volatility?

     MS. McCONIHE:  As I explained before in my answer, that did occur in California and New England when there were pipeline capacity constraints and you could measure the impact on the consumer by virtual difference between what you typically saw as prices in that market to when the prices separated.  

     MR. SMITH:  And that is part of the reason I wanted to come back to that.  With respect, we got into what I would put to you is a bit of a digression.  I understand what you're saying about price blow-out, and price blow-out definitely is a harm and is something which regulators and public policy folks would want to avoid in future; right?

     MS. McCONIHE:  That's correct.  

     MR. SMITH:  But price volatility on its own, short of a full-blown price blow-out, is a serious problem on its own?  Is that right?  

     MS. McCONIHE:  Yes.  

     MR. SMITH:  And price volatility is not just high prices.  It is rapid escalations and decreases in prices on a seemingly random basis. 

     MS. McCONIHE:  That's correct.  

     MR. SMITH:  And how do you quantify the harm that that 

causes?  You have agreed that it is a serious issue; FERC sees it as a serious issue.  It is recognized to be a pervasive issue in the Northern American gas market.  But how do you quantify it?  

     MS. McCONIHE:  I don't think you can quantify it, because, as your little chart shows, there are good years and there are bad years.  

     So point in time you could claim that consumers are harmed when the price is high.  In bad years where the price is low, you could then have to offset the detrimental harm - "harm" - to consumers by high prices.  

     MR. SMITH:  Okay.  And it is a sufficient enough concern that even though you can't quantify it, that it is still very important for regulators and policy makers to do what they can to attenuate its effects?  

     MS. McCONIHE:  That's correct.  

     MR. SMITH:  Now, you can't quantify secondary market activity either, but you know it is pervasive in the Michigan and Ontario markets; right?

     MS. McCONIHE:  That's correct.  

     MR. SMITH:  And you would agree that it's been pervasive and highly competitive for at least five years, or longer?  

     MS. McCONIHE:  Yes.  

     MR. SMITH:  And you say you can't quantify it.  

     MS. McCONIHE:  That's correct.  

     MR. SMITH:  All right.  Now, doesn't the mere existence of that behaviour count here?  

     MS. McCONIHE:  It could count, but I do not know, as I sit here, what part of that secondary market is actually used as an alternative to storage users.  

     MR. SMITH:  Well, we also don't know what part of the market is adversely affected by price volatility either. 

     MS. McCONIHE:  That's correct.  So what you're asking me to do is set aside the standard anti-trust quantification to determine market power and just believe you.  

     MR. SMITH:  Well, with respect, what I am asking you to do is what you did with Acres Consulting and P.A. Consulting five-plus years ago and recognize that these other factors mitigate market power, Ms. McConihe.  

     MS. McCONIHE:  I don't know to the extent that they are active in these markets, such that it mitigates the current situation.  The situation, when I did those reports, Vector was coming in and I believe there was available transmission at that point in time.  

     MR. SMITH:  Well, we are going to go through that.  

     MS. McCONIHE:  Yes.  

     MR. SMITH:  But I am also asking you to put aside the FERC's traditional approach which was found to give rise to some perverse results certainly in Arizona; right?  

     MS. McCONIHE:  I wouldn't necessarily call that a perverse result.  

     MR. SMITH:  Well, you didn't agree with it.  

     MS. McCONIHE:  I didn't agree with it until after I perhaps talked with staff about it that there were other alternatives that Red Lake did not pursue. 

     MR. SMITH:  Right.  Because they believed that they would not permit a storage operator to function or to have a reasonable business model going forward. 

     MS. McCONIHE:  They, being who?  

     MR. SMITH:  The Red Lake developers. 

     MS. McCONIHE:  They never addressed the alternative to 

market-based rates.  

     MR. SMITH:  Right.  You are aware of the fact -- are you familiar with the evidence of Mr. Redford about why market-based rates are important and simply increasing equity returns won't work?  

     MS. McCONIHE:  Yes.  

     MR. SMITH:  Okay.  That would be very similar to the situation with Red Lake?  

     MS. McCONIHE:  Perhaps.  But, again, nobody's pursued the alternative to market-based rates here.  

     MR. SMITH:  Let me ask you to turn up page -- if you would just look at your reply evidence.  Most everything I have, Ms. McConihe, is going to be your evidence, your reply evidence and the Acre study.  So if you have those handy.  I would ask you to turn first to page 14 of the reply evidence.  I think that is Exhibit X2.2.  Just let me know when you have that.  

     MS. McCONIHE:  Did you say page 14?  

     MR. SMITH:  Yes.  That is the conclusions.  

     MS. McCONIHE:  Right.  

     MR. SMITH:  In the last paragraph, you say this:  

“It is possible, possible that a secondary market for storage or for transmission and storage has developed in Ontario, but this market lacks transparency in terms of price, volume, et cetera, for market participants to make informed decisions.”  

Right?  

     MS. McCONIHE:  That's correct.  

     MR. SMITH:  You say it is possible.  Now, if you turn back to page 9, the paragraph I want to focus on is the one starting with the word "however." 

     And you state that:

"However, even those specialized transactions by marketers and others occur in the Ontario 

marketplace, it is not possible to quantify the volume or price of those transactions.”  

     You then say:

“Therefore it is not possible to ascertain whether these transactions actually provide an opportunity to displace the need for storage.:  


Do you see that?  

     MS. McCONIHE:  Yes.  

     MR. SMITH:  You make a reference a little further down about these product substitutes being significantly more expensive, or at least that it is highly likely.  You say that they might be.  Right?

     MS. McCONIHE:  Yes. 

     MR. SMITH:  Then you conclude that also there is no evidence that these transactions could actually displace storage; right?  

     MS. McCONIHE:  That's correct.  

     MR. SMITH:  Now, you filed yesterday the discussion you had with the unnamed marketer, and that marketer attested to the fact that storage in Michigan was cheaper.  

     MS. McCONIHE:  Yes.  

     MR. SMITH:  They held Michigan storage, not Dawn storage. 

     MS. McCONIHE:  They held Michigan, but I don't know whether they held Dawn or not.  

     MR. SMITH:  Maybe I am relating to your e-mail that went out to everybody. 

     MS. McCONIHE:  Mm-hm. 

     MR. SMITH:  Where you would identify a marketer that had storage in two storage operations in Michigan, but you didn't identify anything in Dawn.  

     MS. McCONIHE:  Right.  

     MR. SMITH:  Okay.  Now, but the point that I want to pursue with you -- and there is a long way of doing this, and there is a short way of doing this -- you say there is no evidence that these transactions - and these are these secondary market transactions - could actually displace storage.  Right?  

     MS. McCONIHE:  Right.  

     MR. SMITH:  Ms. McConihe, I have to say I was struck by the P.A. Consulting and the Acres Consulting studies.  

     It appears to me - Mr. Leslie went through this, I thought fairly gently yesterday - that it was dead clear that those secondary market activities were taking place in Ontario, had been for a number of years, that it was a highly competitive market, and that it was actually displacing storage, and that's why you concluded, in those studies, that this was a workably competitive market and the market was Ontario and Michigan.  

     MS. McCONIHE:  That's correct.  But there's been no evidence in this proceeding that Ontario customers -- as Gaz Metropolitain evidence in the Enbridge reports -- there are no examples of Ontario customers using US storage, with the exception -- there are two exceptions, Union and Enbridge -- use US storage to displace storage in Ontario.  

     You show us evidence of Connecticut utilities using Michigan storage and using the secondary market to transport that, but there is no evidence in this proceeding that this is something that typically happens by Ontario storage users to displace storage in Ontario.  

     MR. SMITH:  The marketer you spoke to didn't want anything that it was doing made public because it was so concerned about its competitive position with others offering those same substitute service in the Ontario and Michigan market; right?
       MS. McCONIHE:  That's correct.  But they never pointed to an example.  Like, for example, I provided this service to a storage user in Ontario, and it displaced their need for storage in Ontario.  All they talked about was the secondary market in general, not specific to Ontario's storage.  And that's where I really have a problem.

I do believe the secondary market is active and thriving, but to the extent that it displaces storage in Ontario, I have to no evidence.

MR. SMITH:  Well, Ms. McConihe, I guess we're going to have to do this the long way, I'm sorry.  But why don't we start with page 5 of the Acre study.

Mr. Chairman and Members, it is worthwhile pulling up the document, because I think we're going to spend a bit of time on it.

Let's just start -- I'm sorry, I will wait until you have it there.

MS. McCONIHE:  I've got it.

MR. SMITH:  If you look on page 5, in the second full paragraph - I think it is the second full paragraph - where it says:

“The storage services product definition includes services provided" - I broke this down - “first by physical storage owners.”   

So that is straight storage, physical storage to storage; right?

MS. McCONIHE:  Mm-hm.

MR. SMITH:  “As well, storage provided through the 

secondary market.”

That is, storage services sold by marketers based on marketers’ contracts on storage from a storage owner; right?

MS. McCONIHE:  That's correct.

MR. SMITH:  So that is the second one.  Then the third one would be:   

“And through other contractual arrangements as described in the study.”  

Right?

MS. McCONIHE:  That's correct.

MR. SMITH:  Those other arrangements were the multiplicity of things like park and loan, and backhaul, and exchange, and swaps, and the forward market, the derivatives and so on.

MS. McCONIHE:  That's correct.

MR. SMITH:  All right.  And so at least the last two of these which fit within the product definition were observed to exist in the Ontario market during the period of the study.

MS. McCONIHE:  That's correct.

MR. SMITH:  Now, the key thing we should be focusing on here is choice; right?  It is the availability of these options which is critical.  Whether people choose one or not is up to them.

MS. McCONIHE:  That's correct.

MR. SMITH:  All right.  

Now, Ms. McConihe, I will try to go through this fairly quickly, but given the fact that we don't seem to be able to resolve what I believe to be a contradiction simply, I am afraid I don't really have much of an option.

Pages 18 and 19, if I could just ask you to flip.  I am going to be doing a bit of flipping back and forth here.  Pages 18 and 19, there is a discussion of the secondary markets; right?

MS. McCONIHE:  Yes.

MR. SMITH:  There is a discussion of the NEB and what happened with transportation capacity.  There is a discussion of the whole move to forbearance, where competition exists, or is found to exist.

But then the part I want to look at – again, I want to focus on this for this purpose - it is where the study makes a factual assertion, okay.

MS. McCONIHE:  Yes.

MR. SMITH:  And the paragraph starting: 

"The storage is now used to hedge gas price increases, park extra gas resulting from short-term demand shortfalls, to hold gas for short-term demand surges, and to speculate on future gas price swings from both within and across seasons.”  

Marketers, producers and large-energy users - so all of those - undertake these activities; right?

MS. McCONIHE:  Yes.

MR. SMITH:  Now, if I then flip over to page 19, there is a discussion at the top of the page about the evolution of the secondary market for transportation.  

“Changes in marketing and contracting practices have allowed shippers and marketers to use storage much more efficiently and for the trade in storage services to become highly competitive.”  

Right?

MS. McCONIHE:  Yes.

MR. SMITH:  Now, I am going to go through the discussion of the power generation aspect of this separately, but the -- if I might ask you to turn to page 12, and here I would address some of the transparency concerns.

Page 12, the first sentence under "trading activity."  Mr. Leslie had referred to this yesterday briefly, but not the specifics.  Storage service buyers and sellers operate on both sides of the border; right?

MS. McCONIHE:  Yes.

MR. SMITH:  And I think everyone can read the stuff in between.  But the highlight I wanted to flag was in the last two lines:   

“Marketing activities also regularly” – regularly - “cross the border.  All of the major Michigan storage companies sell storage services at Dawn.”  

Right?

MS. McCONIHE:  That's correct.

MR. SMITH:  If we flip back to page 8, there is a discussion on page 8 of the transactional services.  There is a whole section on it.  It says that transactional storage services are provided by storage companies, marketers and pipeline companies; right?

MS. McCONIHE:  Yes.

MR. SMITH:  And it says a little further down marketers are in the business of finding and capturing the value of these services, regularly buying and selling them; right?

MS. McCONIHE:  Yes.

MR. SMITH:  That's rivalrous behavior, isn't it?

MS. McCONIHE:  Yes.

MR. SMITH:  If we flip over to page 11 - I'm sorry to keep jumping around - but if you look under the paragraph that starts “transportation links,” it states:

“However, transportation capacity is also used as a substitute for storage services in this market under the right economic conditions.”   

And then it explains how that works; right?

MS. McCONIHE:  Yes.

MR. SMITH:  Now, what I am having difficulty reconciling is your argument that there was no transparency when you had all of this established as a matter of fact over five years ago.

MS. McCONIHE:  Five years ago there were not -- the pipelines were not fully subscribed.

MR. SMITH:  Vector hadn't been built?

MS. McCONIHE:  Vector had been built.  It became operational in December 2000.

MR. SMITH:  Let me try and understand the period that would have been covered by the P.A. Consulting study and then by the Acre study.  P.A. Consulting was dated 2000, I believe?

MS. McCONIHE:  2001.

MR. SMITH:  Was it 2001? 

MS. McCONIHE:  January.

MR. SMITH:  January 8th, 2001.  And so the data collection would have been during that 2000 period; right?

MS. McCONIHE:  That's correct.

MR. SMITH:  Then it was updated for the Acre study.

MS. McCONIHE:  Right.

MR. SMITH:  And then that was about a year later.

MS. McCONIHE:  Right.

MR. SMITH:  Now, I didn't see, though, any discussion in those two studies, any quantification of available uncontracted capacity.

MS. McCONIHE:  That's correct, because it was not an issue.

MR. SMITH:  Well, I can agree with you on that.  But what I have described to you here and what you had observed as existing, in fact, are transparent, are they not?  The existence of these secondary market activities?

MS. McCONIHE:  There was evidence of it, yes.

MR. SMITH:  What has changed?

MS. McCONIHE:  I don't see evidence of Ontario storage users making avail of these secondary market products.  There has been no real evidence to support that that is in sufficient quantity that it mitigates the market power.

MR. SMITH:  Okay.

Let's go to page 13 of the Acre study.  This is under "Storage Supply,” page 13.  This was again something touched upon by my friend Mr. Leslie.  

It says in the last three lines -- I think it is the last sentence of that first paragraph:   

“In addition to physical storage assets, storage 

services are provided in this market” - that's the Ontario and Michigan market - “through transportation and supply contracting arrangements often referred to as synthetic storage, as described further in this section.” 

Right?  

     MS. McCONIHE:  I am not with you in the page there.  

     MR. SMITH:  Page 13 of Acres.  

     MS. McCONIHE:  Right.  

     MR. SMITH:  I'm sorry, under section 1.3, Storage Supply. 

     MS. McCONIHE:  All right.  

     MR. SMITH:  The last sentence, which if you have to go up three lines, “in addition to.”  

     MS. McCONIHE:  Right.  Got it.  

     MR. SMITH:  What I was drawing your attention to 

particularly was “are provided in this market.”  Then the 

depiction of the synthetic storage transportation and supply contracting arrangements.  

     MS. McCONIHE:  That's exactly right.  

     MR. SMITH:  Right.  This is in effect a re-bundling activity by marketers and producers and large users. 

     MS. McCONIHE:  It could be what we have above mentioned on the Gaz Metropolitain, which was in exchange, which is the same thing, where you take gas at one end -- deliver gas at one end and take it at another.  It is the same thing.  

     MR. SMITH:  So Gaz Metropolitain actually did use the Michigan Storage service provider.  That's the evidence in the second paragraph on page 13; right?  

     MS. McCONIHE:  Right, mm-hm.  

     MR. SMITH:  Now, then in section 1.3.3, which is over on page 15, under the discussion of synthetic storage, the factual assertion appears:

“Storage services are frequently provided in ways that bear little or no connection to actual storage assets.”

Right?  

     MS. McCONIHE:  That's correct. 

     MR. SMITH:  “Common term in the Michigan-Ontario

markets for such arrangements which provide a storage service without the use of physical storage facilities.”

Right?  

     MS. McCONIHE:  That's correct.  

     MR. SMITH:  Just to pause there.  If the FERC were applying its new policy, not the traditional one, do you think they would take these things into account?  

     MS. McCONIHE:  No.  

     MR. SMITH:  Okay.  Now, on page 16 –- and again, all I am trying to do here is to identify what had been found as a matter of fact back at this time.  

At the end of that paragraph, at the top, it states:  

“Large marketers are providing this type of service in the Michigan-Ontario market area.”  

     MS. McCONIHE:  What page are we on?  

     MR. SMITH:  Sixteen.  Next page.  

     MS. McCONIHE:  Sixteen.  This is the partial paragraph. 

     MR. SMITH:  Yes.  The partial paragraph, last sentence.  

     MS. McCONIHE:  All right.  

     MR. SMITH:  “Large marketers are providing this type

of service in the Michigan-Ontario market area.”

     MS. McCONIHE:  That's correct.  

     MR. SMITH:  Is that what you took the anonymous marketers interview to be saying as well?  

     MS. McCONIHE:  Yes.  

     MR. SMITH:  So it hasn't changed?  

     MS. McCONIHE:  I don't believe so.  

     MR. SMITH:  All right.  I guess where we started on this was the fact that you said in your filed evidence, in the reply evidence, that it is possible -- let's go back to it.  

This is page 14:  

“It is possible that a secondary market for transmission and storage has developed in Ontario.”  

     Surely you knew that it was highly competitive on the basis of the work you had already done.  

     MS. McCONIHE:  I had evidence of it at least in that 

instance, but I have no evidence today that in fact these 

transactions take place.  You can see them.  You can put your hands on them.  You can quantify them.  

     In the US, these capacity releases, whether it be transmission or storage, is something that is observable.  Here it is not.  

     MR. SMITH:  Ms. McConihe, page 21 of the Acres study, if you would turn to that.  What I am really focussing on now is your role in the preparation of this study.  You had been sub-contracted to deal with the FERC aspects; correct?  

     MS. McCONIHE:  That's correct.  

     MR. SMITH:  You were at some pains to point that out to Mr. Leslie and Mr. Cass yesterday. 

     MS. McCONIHE:  Right.  

     MR. SMITH:  And if you look at the third sentence, down about the fourth line under that first paragraph, it says:   

“This section of the study reviews the FERC policy towards market-based rates for storage services, and that evaluates whether ECG would qualify for market-based rates for storage 

facilities based upon the FERC standards.”  

     Right?  

     MS. McCONIHE:  That's correct.  

     MR. SMITH:  So you actually took the facts that we have just gone through and you applied them to the traditional FERC approach to the determination of market power; right?  

     MS. McCONIHE:  Yes.  

     MR. SMITH:  And I got a little out of order here.  You have concluded that there was, in fact, rivalrous behaviour.      
MS. McCONIHE:  Yes.  

     MR. SMITH:  Page 30, there is the section which shows the application of the Ontario and Michigan facts to that analysis of market power; right?  

     MS. McCONIHE:  Yes.  

     MR. SMITH:  Under the FERC standards, section 2.4.  And in 2.4, you identify within the product definition transactional storage services?  

     MS. McCONIHE:  Yes.  

     MR. SMITH:  And if I was to – actually, it is obvious.  Page 32, the conclusion was in this case Enbridge would meet FERC's requirements and charge market-based rates.  

     MS. McCONIHE:  Right.  

     MR. SMITH:  If we flip back to page 4 of the Acre study - and this would be stuff that you were directly involved with - there is a list of market definition, market share or other market conditions.  These are a composite of the FERC and CRTC criteria; right?  

     MS. McCONIHE:  That's correct.  

     MR. SMITH:  And it states under “Other Market Conditions”:  

“These additional factors to be collectively assessed are,” then A, “demand conditions or buyer market power such as the ability to reduce demand or switch to available substitutes in response to price increases.”

Right?  

     MS. McCONIHE:  That's correct.  

     MR. SMITH:  So this discussion of substitutes was central to the determination and the conclusion that the market was workably competitive sufficient to protect the public interest.  

     MS. McCONIHE:  That's correct.  

     MR. SMITH:  And if I -- and I won't be doing this too much more, but page 39, Ms. McConihe, to try to put this beyond any doubt.  In the discussion of rivalrous behaviour -- 

     MS. McCONIHE:  I was not responsible for that section, I will comment.  

     MR. SMITH:  Well, you may not have been responsible for the CRTC section, but let's look at page 40.  

     MS. McCONIHE:  40 now?  Not 39?  Okay.  

     MR. SMITH:  Still part of the same subheading.  I wanted to direct you to the subheading.  

“Storage service providers have been aggressively marketing services in Ontario.  Section 1.2.3 describes some of these marketing efforts and successes.  The section provides an example of a Canadian gas distributor substituting Ontario-based storage with storage services from Michigan and a Michigan storage provider winning against Ontario storage provider in bidding to provide storage services to TransCanada.” 

TCPL.  Right?  

     MS. McCONIHE:  Right.  That's correct.  

     MR. SMITH:  And that was central to your assessment 

of the workably competitive nature of the Ontario and Michigan market?  

     MS. McCONIHE:  That's correct.  

     MR. SMITH:  And this was all five-plus years ago?  

     MS. McCONIHE:  Right.  

     MR. SMITH:  And nothing has changed?  

     MS. McCONIHE:  I don't have evidence in this case of these kind of examples that would be leading one to conclude that today these services provide an indication that the secondary market is priced low enough, has a quality high enough, and is available soon enough.  I don't see these examples in the evidence so far.  

     MR. SMITH:  Ms. McConihe, with respect, you had a discussion with the marketer.  

     MS. McCONIHE:  Yes, correct.  

     MR. SMITH:  And I am not going to reread everything that the marketer said to you, but the thing that came across clearest is, for goodness sakes, don't tell our competitors what we're doing.  

MS. McCONIHE:  That's correct.

MR. SMITH:  And they told you they were operating in the Ontario market from Michigan.

MS. McCONIHE:  Right.

MR. SMITH:  Doesn't that say the Ontario/Michigan market, at a minimum, are the same market?

MS. McCONIHE:  I don't know whether they were talking about storage users, providing services to storage users.  Secondary market is used by a whole array of people trying to take advantage of price arbitrage or other issues.

MR. SMITH:  Or peak?

MS. McCONIHE:  I haven't seen examples of customers coming in and saying, Hey, we use this all the time.  

Now, in the Enbridge report we have examples of it.

MR. SMITH:  Yes, you do.  And why don't we go and talk about a couple of those.

MS. McCONIHE:  All right.

MR. SMITH:  Can I just ask you whether it is the -- the subject area here is storage substitutes, and the subject matter are power generators.  Okay, just so we're on the same page.

MS. McCONIHE:  Right.

MR. SMITH:  Would you agree that power generators will have the ability and profit incentive to discontinue electric production during winter gas demand peaks in favour of selling their contracted gas deliveries into a higher priced gas market?

MS. McCONIHE:  Yes.  In fact, that happened in New England in 2004.

MR. SMITH:  In a very dramatic way.

MS. McCONIHE:  Yes.

MR. SMITH:  What do you they think did with the profit?

MS. McCONIHE:  Well, obviously they did it as a means of price arbitrage.  You can either use gas and generate electricity or you can sell it in the open market.  That's their decision.

MR. SMITH:  It's the spark spread; right?

MS. McCONIHE:  Mm-hm.

MR. SMITH:  And they would pocket the profit; right?

MS. McCONIHE:  Why not?

MR. SMITH:  Would you agree that this remarketing activity of power generators will also create a form of competition for traditional winter storage withdrawals and peaking services?

MS. McCONIHE:  It depends on the way the contracts are set for the power generators, whether they must run.  If they are a must-run facility, then they cannot engage in that activity.

I don't know what the structure of, going forward, these contracts are going to be.  In California, they have must-run; i.e., when I tell you to run, you run.  So there is no ability for those particular units to sell their gas off.

MR. SMITH:  Ms. McConihe, why the hesitation?  You just finished telling us that they all ran to that side of the boat in New England.

MS. McCONIHE:  They didn't all.  People that had the ability, that were not must-run, had the ability to decide whether they were going to produce electricity or sell the gas.

MR. SMITH:  Okay.  So some power generators --

MS. McCONIHE:  That's correct.

MR. SMITH:  -- certainly can do that.

MS. McCONIHE:  That's correct.

MR. SMITH:  And they did that.

MS. McCONIHE:  Yes.

MR. SMITH:  All right.  And it is, in fact, a fairly common occurrence in the business; isn't it?

MS. McCONIHE:  I don't know.  I have no evidence other than the New England example.

MR. SMITH:  Okay.  But I want to be very clear that – well, perhaps I will just take you to it then, page 19.

MS. McCONIHE:  Which report?

MR. SMITH:  Acres.  

MS. McCONIHE:  All right.

MR. SMITH:  It's the one that appeared to go into the details of actual market activity, more so certainly than P.A.

What I put to you, Ms. McConihe, is in paragraph 3, the paragraph stated: 

“Anticipated growth in natural gas power and electric generation in eastern Canada and the U.S. northeast will create demand for high deliverability storage.”

Do you see that?

MS. McCONIHE:  Yes.

MR. SMITH:  Then it says -- and this was the point I just put to you when we got a business cross-threaded:

“However, it will also create a form of competition for traditional winter storage withdrawals and peaking services.” 

Right?

MS. McCONIHE:  That's correct.

MR. SMITH:  Do you disagree with that?

MS. McCONIHE:  Excuse me?

MR. SMITH:  Do you disagree with that?

MS. McCONIHE:  No.

MR. SMITH:  No.  Okay.  

On page 16, I just want to ask you if you would agree with this, that fuel switching or self curtailment by power generators would create a peaking service to the market which displaces or competes with the peak storage service sold by a more traditional storage service provider.  Right?

MS. McCONIHE:  Where are you reading from?

MR. SMITH:  Well, let me put the proposition to you, and then we can go back to the paragraph, if you like.

MS. McCONIHE:  All right.

MR. SMITH:  Let me just ask you:  In your experience, does the fuel switching or self-curtailment that a gas-fired power plant operator, or for that matter a dual-fueled industrial operator might have, that that would create a peaking service to the market which displaces or competes with the peak storage service sold by a more traditional service provider?  Do you agree with that?

MS. McCONIHE:  I agree that it might alleviate a tight situation of a gas delivery service, but I can't say that it actually displaces it.  It relieves the pressure on the market in a tight gas market.

MR. SMITH:  I understand that that may be the effect.  But this is an option and a form of poised competition to peak storage services.

MS. McCONIHE:  I would -- I wouldn't call it a -- I would call it a hedge against price arbitrage on the part of the power producer or industrial in the event of high gas prices to switch to an alternative fuel.  But I would not necessarily call it a competitive option.

MR. SMITH:  Well, let's look at the paragraph, then.  Again, I guess I have no choice but to read it.  

“Fuel switching or self-curtailment is another contractual method of providing the equivalent of a storage service.  A gas user, such as a dual-fueled industrial operation or a gas-fired power plant, has the ability to stop using gas, either by switching to an alternative fuel or by simply shutting down temporarily when it sees the market value of delivered supply go up.  It can choose to sell the supply it had arranged to be delivered for its own consumption to another party in need of peak supply.  This creates a peaking service to the market which displaces or competes with the peak storage service sold by a more traditional storage service provider.”

There is more there, and we can go to it.

MS. McCONIHE:  I agree with that statement.

MR. SMITH:  You do agree with it?

MS. McCONIHE:  Yes, I do.

MR. SMITH:  Because that is what I was exploring with you word-for-word.

MS. McCONIHE:  Yes.

MR. SMITH:  And it would be poised competition, if I can put it that way?

MS. McCONIHE:  Mm-hm.

MR. SMITH:  Not just in the hands of the gas-fired power plant operator or the industrial, but also in the hands of a marketer that may be supplying their fuel needs.

MS. McCONIHE:  Right.

MR. SMITH:  Do you agree - I won't play cat and mouse with you here; it is down a little further – that:  

“Gas-fired power plants regularly monitor this spark spread to determine if it is more economic to produce and sell electricity or to remarket their delivered gas supply”?

MS. McCONIHE:  I have no knowledge of that.

MR. SMITH:  Okay.  But you do agree, in fact, you made reference to the fact that Enbridge certainly had done exactly that with power plant operators in New York in the period that you were -- that was under investigation for this study.  It is in the next paragraph.  Why don't you take a minute.

MS. McCONIHE:  All right.

MR. SMITH:  “ECG has and continues to contract with 

power plants in New York --”  

This is in New York.

MS. McCONIHE:  Right.

MR. SMITH:  “-- for peaking services which are a 

direct alternative to ECG's use of storage.  Without these peaking services, ECG would require more storage.  ECG evaluates this peaking service relative to the cost of storage and has deemed it to be an economic alternative.  This is a source of storage service which does not come from physical storage facilities.”

MS. McCONIHE:  I think that is an accurate description of the Stagecoach deal with Constellation.

MR. SMITH:  As well?

MS. McCONIHE:  Yes.

MR. SMITH:  But this is talking about with power plant operators, not with the Stagecoach storage operator.

MS. McCONIHE:  Constellation is a power plant operator.

MR. SMITH:  It is one, yes.

MS. McCONIHE:  Yes.

MR. SMITH:  Now, this refers to power plants, not just one.

MS. McCONIHE:  I have no evidence of this.

MR. SMITH:  Okay.  Would you agree that the gas-fired generators who proposed to operate in Ontario in the near future may represent poised competition to peak storage services provided by traditional storage service providers?

MS. McCONIHE:  Yes.

MR. SMITH:  Do you believe that they should be taken into account in any market concentration analysis as well?  

MS. McCONIHE:  I would have a hard time quantifying the mitigating effect that they might have on market power.  Because these are opportunity sales.  It is not as if they're always in that market.  

MR. SMITH:  Their activities would be responsive to price signals being a spark spread. 

     MS. McCONIHE:  Yes.  

     MR. SMITH:  So the availability of that option on the open market would be in response to high prices, the same as the peaking storage withdrawals would be also affected by high price signals for a traditional storage service operator. 

     MS. McCONIHE:  That's correct. 

     MR. SMITH:  Or for a marketer?  

     MS. McCONIHE:  Right.  

     MR. SMITH:  Okay.  Let's move on, Ms. McConihe.  

     Barriers to entry.  There is –- actually, I wanted to try and sort one little point out.  If you would turn up page 13 of the Acre study, and I will read something to you out of your main evidence, if I can find it, which I don't think you need to turn up because it would be fairly obvious, the narrow or limited scope of what I am about to investigate with you.  

     Here it is.  So page 13.  This is the physical storage in Ontario.  And over on page 14 there is reference -- actually 14 and 15 at the bottom, it refers to The Sproel Associates Limited January 2001 study.  

     MS. McCONIHE:  Right.  

     MR. SMITH:  And this is the one that identified 120 Bcf of storage capacity to be developed in southwestern Ontario. 

     MS. McCONIHE:  That's correct.  

     MR. SMITH:  And it states there that: 

“Even if only a portion of Sproel's estimate has the potential to become commercially developable.” 

     MS. McCONIHE:  Don't try it again.  

     MR. SMITH:  I won't.  

“... new storage capacity represents significant new market entry and expansion.”

     MS. McCONIHE:  That's correct.  

     MR. SMITH:  Do you agree with that?  

     MS. McCONIHE:  Yes, I do.  

     MR. SMITH:  Now, in your main evidence – again, I don't think you need to turn it up, but page 28 had stated that you used a different number.  That is really all I was trying to deal with.  This is under “Barriers to Entry.”

     You had said that a consultant for Union estimated that there is potentially 150 Bcf of additional storage in Ontario.  

     Then you footnoted the very same -- at least, I took it to be the very same Sproel study. 

     MS. McCONIHE:  Right.  

     MR. SMITH:  Is that just a typo? 

     MS. McCONIHE:  I wasn't responsible for this evidence in the Enbridge study.  But when I went to the other source, I believe it does state 150. 

     MR. SMITH:  So the right number in the Sproel study is 150?  

     MS. McCONIHE:  Right.  

     MR. SMITH:  Okay.  Now, the focus -- and this comes 

Clear both in reading the Sproel exhibit which is part of the record here, but in this Acres piece.  The Sproel study focussed on the Silurian pinnacle and patch reef belt 

and the depleted reservoir potential; right?

     MS. McCONIHE:  I believe so.  

     MR. SMITH:  Right.  And but at the top of page 14 of the study, Acres, it's referring to salt cavern storage; 

right?  

     MS. McCONIHE:  Yes.  

     MR. SMITH:  It states that it can provide storage capacity with very high deliverability; right?  

     MS. McCONIHE:  That's correct.  

     MR. SMITH:  Red Lake was a salt cavern; right? 

     MS. McCONIHE:  Yes. 

     MR. SMITH:  Very high deliverability?  

     MS. McCONIHE:  Yes.  

     MR. SMITH:  And at the very end of that paragraph, the Acre study noted that its potential in Ontario remains untapped.  That's the salt cavern storage potential it is referring to; right?  

     MS. McCONIHE:  That's correct.  

     MR. SMITH:  If we don't get market-based rates for 

independent storage development, whether affiliated or not, Ms. McConihe, how are we ever going to know what the potential is of those alternative forms of high deliverability storage?  

     MS. McCONIHE:  I don't think that market-based rates 

necessarily is a condition for entry into the market.  

     MR. SMITH:  Can you point to any evidence that demonstrates that they can do it without market-based rates?  

     MS. McCONIHE:  It has happened in the US.  

     MR. SMITH:  Is there any evidence on this record that anyone is willing to undertake those risks without market-based rates?  Or is there evidence to the contrary?  

     MS. McCONIHE:  I would have to examine that issue.  

     MR. SMITH:  Okay.  Ms. McConihe, that is all I have.  Thank you very much.  

Thank you, Mr. Chairman.  

     MS. McCONIHE:  You're welcome.  


QUESTIONS FROM THE BOARD:

     MR. KAISER:  Thank you.  The next panel is coming up.  

At page 11 under “Price Consistency,” you say: 

“The price of gas traded in Michigan has historically co-related very closely with the price of gas trade in Ontario.”  

     MS. McCONIHE:  Right.  

     MR. KAISER:  “This is evidence that the Ontario and

Michigan effectively operate as a single market.”

     Then you and the other authors went on to do this chart, with the Dawn price compared to the two Michigan trading hubs, [inaudible] Power and MichCon.  

     MS. McCONIHE:  Right.  

     MR. KAISER:  Would that still be your position?

     MS. McCONIHE:  I did the same correlation in my May 1st report.  What it indicates is that those markets are linked, certainly.  

     MR. KAISER:  So if we updated the evidence, or as you have it, it -- 

     MS. McCONIHE:  Yes, I did. 

     MR. KAISER:  -- would result in the same conclusion?  

     MS. McCONIHE:  Exactly, as did EEA. 

     MR. KAISER:  Thank you.  

     MR. THOMPSON:  When I sit down, I am the same height as Mr. Smith.  

     MS. CAMPBELL:  On behalf of short counsel everywhere, I object.  

     MR. THOMPSON:  Don't be so sensitive, Ms. Campbell.  

     MS. CAMPBELL:  Mr. Smith is not in the room to defend 

himself.  


CROSS-EXAMINATION BY MR. THOMPSON:

     MR. THOMPSON:  Ms. McConihe, I would like to start, if I might, just by picking up on a discussion you had with Mr. Kaiser.  I think it's around transcript -- yesterday's transcript 112.  This is about the price screen, your evidence on the price screen.  

     Mr. Kaiser, in talking about the tables that you have at tab 1 of Exhibit IA.1, suggested that the numbers might become more relevant if the commodity is taken out.  Do you recall that discussion?  

     MS. McCONIHE:  Yes, I do.  

     MR. THOMPSON:  Then there was a discussion with Mr. Leslie about some of your numbers later on, and at transcript 156, he pointed to a number that was in your stuff for Union that he was suggesting should be a lower number.  Do you recall that?  

     MS. McCONIHE:  Yes, I do.  

     MR. THOMPSON:  So I just want to, if I could, understand what your numbers here were attempting to demonstrate but in that context.  Just so I can nail this down, in terms of the numbers.  

     We received yesterday a sheet that, as I understood it, replaced the sheet at tab 17 of this exhibit.  

     MS. McCONIHE:  Right.  

     MR. THOMPSON:  Okay.  And do I correctly understand that if I take the correct sheet at tab 17 and the numbers at tab 1, they reconcile?  In other words, the backup to the correct sheet is at tab 1?  

     MS. McCONIHE:  Yes.  

     MR. THOMPSON:  All right.  And so I just wanted to 

understand what you were attempting to do here and visit on it some of the suggestions that Mr. Kaiser and Mr. Leslie were discussing with you.  
Am I correct that at page 1 what your staff did, or somebody did, was attempt to calculate the total charges for Union?

MS. McCONIHE:  Yes.

MR. THOMPSON:  All right.  And in that calculation, total storage charges was $3.87, roughly, per GJ?

MS. McCONIHE:  Right.

MR. THOMPSON:  Then, as Mr. Kaiser pointed out, in your total costs you've got cost of gasses that show up at lines 4 and 5; is that right?

MS. McCONIHE:  That's correct.

MR. THOMPSON:  But if we took those out, then the base becomes 3.87?

MS. McCONIHE:  Right.

MR. THOMPSON:  All right.  Then the backup for that, which Mr. Leslie was discussing with you, were Union's rate schedules?

MS. McCONIHE:  Right.

MR. THOMPSON:  All right.  I think Mr. Rupert pointed out to Mr. Leslie that the numbers that he was referring to and that the 3.86 came from were the M12 rate schedule numbers.  And that appears at the first page number 1 in this material.  That's at the bottom right-hand corner.  Do you see that?

MS. McCONIHE:  That's correct.  Yes.

MR. THOMPSON:  Do you know whether the storage under M12 is cost-based storage or market-based storage?

MS. McCONIHE:  I believe it is market-based.

MR. THOMPSON:  All right.  Do you know for a fact?

MS. McCONIHE:  No.

MR. THOMPSON:  If you go to the other Union rate schedule of Union that's in this material.  It's rate, I think it is C1, which shows up at –-

MS. McCONIHE:  Page 17, I believe.

MR. THOMPSON:  Well, page 16 –-

MS. McCONIHE:  Yes.

MR. THOMPSON:  -- you will see the short-term C1 storage rate for deliverability is a cap of $3.00 per GJ.  Do you see that at the bottom of the page?

MS. McCONIHE:  Yes, I do.

MR. THOMPSON:  Coming back, then, to page 1 and Mr. Leslie's discussion with you at transcript 1 -- I think it is transcript 156.  It is about line 16 that I want to go to.  

But he started up at about line 4, referring to this item of $3.58 that is in line 2 on your chart.  Do you see that?

MS. McCONIHE:  Yes.

MR. THOMPSON:  Then lower down, he says:  “That should be $1.02.”  That's what he says?

MS. McCONIHE:  Right, right.

MR. THOMPSON:  So if we put that in, and Mr. Leslie says that is the number we're supposed to use, and add the numbers above it, I get that the amount for storage in Union should be about $1.30.

MS. McCONIHE:  Right.

MR. THOMPSON:  Would you take that, subject to check?

MS. McCONIHE:  Yes.

MR. THOMPSON:  All right.  And if we put in the $3.00 instead of the $3.58, which is the upper limit under C1, I get that the number would be $3.00, rather than $3.58.

MS. McCONIHE:  Mm-hm.

MR. THOMPSON:  So that the total -- sorry.  If you put in the $3.00, the number $3.86 would reduce to $3.28.

MS. McCONIHE:  Right.

MR. THOMPSON:  Okay.  So let's take those two bases.  Mr. Leslie says the right one is $1.30.  I just want to follow through this process, the price screen process, because my clients have done some of this as well in their material.

When we look, then, at that ANR.  ANR is at page -–

MS. McCONIHE:  3, I think.

MR. THOMPSON:  -- 3 of this.  Then we have on page 4, we have Washington 10; correct?

MS. McCONIHE:  Right.

MR. THOMPSON:  Then I look at this summary page, which includes commodity.

MS. McCONIHE:  Right.

MR. THOMPSON:  It looks like ANR and Washington 10 are about the cheapest.

MS. McCONIHE:  Mm-hm.

MR. THOMPSON:  If you go through the math, and let's just look at ANR.  Let's do it for 2005.  The storage charges for ANR in 2005 are $3.08.  Am I doing this right, total storage charges?

MS. McCONIHE:  Let me –-

MR. THOMPSON:  That's at line 32.

MS. McCONIHE:  Yes.

MR. THOMPSON:  And then if I add the $1.47 to that for transportation –-

MS. McCONIHE:  Right.

MR. THOMPSON:  -- the number I get – sorry, I'm looking at -- so $3.08 and $1.47 is, sorry -- $3.06 and $1.47 is $4.53.  Would you take that, subject to check?

MS. McCONIHE:  Yes, I would.

MR. THOMPSON:  And if we want, then, to get the ratio of that option versus the Union option, we would express that over either the 3.28 or the 1.30.

MS. McCONIHE:  Right.

MR. THOMPSON:  And we would get numbers well over 300 percent in the one scenario.  Would you agree?

MS. McCONIHE:  Subject to check.

MR. THOMPSON:  Have you done the math?

MS. McCONIHE:  No, I haven't done the math.

MR. THOMPSON:  If you do the 3 -- what did I say it was?

MS. McCONIHE:  3.35.

MR. THOMPSON:  3.55 to the 1.3, you will get a very high percentage, I believe.  If you do the 3.55 to 3.28, you will get an equally -- it is not equally high, but it is well over 10 percent increment.

MS. McCONIHE:  Right.

MR. THOMPSON:  So my question is:  Under the FERC threshold, if you do it that way, do those options get excluded?

MS. McCONIHE:  I am not using the FERC threshold in this analysis.  This analysis is just looking at the cost of storage in one place versus another as a substitute.

As I discussed earlier, I arbitrarily used 10 percent, which was confusing to everybody.  You could use 5 percent as your cut-off point, or you could use 15 percent.  It is just the means to limit the extent of the geographic market

MR. THOMPSON:  I take your point.  The threshold is a matter of judgment.  But if we are comparing storage services from Union at Dawn versus the physical storage services from ANR and Washington 10 delivered to Dawn, excluding all commodity costs.

MS. McCONIHE:  Exactly.

MR. THOMPSON:  And we come up with a number.  And applying that screen, it is well in excess of 10 percent.  Let's just assume the threshold is 10 percent.

MS. McCONIHE:  Right.

MR. THOMPSON:  In applying the pricing screen technique, does that then exclude those from consideration as good alternatives?

MS. McCONIHE:  That's correct.

MR. THOMPSON:  And so if we did it, used your numbers, cut out the commodity, use what Union says should be used for all of these examples, is it likely they would all be excluded at the price screen stage?

MS. McCONIHE:  Yes.

MR. THOMPSON:  And if they're excluded at the price screen stage, do you even have to go the next step and consider availability of the transportation that is assumed in these numbers?

MS. McCONIHE:  That's correct.

MR. THOMPSON:  You do not have to consider?

MS. McCONIHE:  Oh, you do have to consider transportation.

MR. THOMPSON:  Why would you consider it if the price screen has excluded them as good alternatives?

MS. McCONIHE:  You would not.  Sorry.

MR. THOMPSON:  All right.

MR. RUPERT:  Mr. Thompson sorry to interrupt, because I found this rather difficult yesterday.  I mean, nothing really hinges on this.  But I believe page 3, as well, is one where there are at least two numbers on page 3 that were challenged as being incorrect yesterday.  

     If something is going to hinge on this analysis, it would be really helpful to me if someone could actually do up these two pages with the correct numbers in total on a piece of paper, because I find it very difficult to follow an oral discussion of pages that have been revised and challenged.  

     MR. THOMPSON:  Well, let me just ask a couple of more 

questions, if I might, Mr. Rupert, and then I may have a suggestion as to how you might do that.  

     MR. RUPERT:  Yes.  

     MR. THOMPSON:  Now, Ms. McConihe, in your discussion 

yesterday with your counsel, you referred to the new FERC rule, and you pointed to, I think it was, the page where there is some discussion of onus.  

     MS. McCONIHE:  That's correct.  

     MR. THOMPSON:  I wanted you to, if you could, just turn up a case that is in our brief.  It is the IGUA/AMPCO 

cross-examination brief.  This is a FERC case.  I just want to get your comments on whether this is still -- 

     MS. McCONIHE:  This is the Northwest Natural -- 

     MR. THOMPSON:  No.  It is the CNG case, tab 10 of our brief.  

     MS. McCONIHE:  Oh, okay.  Got it.  

     MR. THOMPSON:  I wanted you to go to page 23, please.  

     MS. McCONIHE:  Mine only goes to 19.  

     MR. THOMPSON:  I beg your pardon?  

     MS. McCONIHE:  My decision only goes to page 19.  

     MR. THOMPSON:  Well, take my brief at tab 10 and go to page 23.  

     MS. McCONIHE:  I'm sorry.  Got you.  

     MR. THOMPSON:  All right.  The other thing we should 

probably just turn up to put this in context is page 17, 

paragraph 27 of this new FERC rule that Mr. Smith was discussing with you and others.  The exhibit number on that escapes me at the moment.  

     MR. KAISER:  What paragraph was it, Mr. Thompson?  

     MR. THOMPSON:  Paragraph 27, Mr. Kaiser.  

     MS. CAMPBELL:  What page -- 

     MR. THOMPSON:  Page 17, paragraph 27.  

     MS. CAMPBELL:  Thank you.  

     MR. THOMPSON:  I think this is the one you referred to 

yesterday, where you are talking about onus, but it reads:   

“The commission recognizes, however, that local production LNG and pipeline capacity may not -- may not be good alternatives to an applicant's storage in all circumstances.  

“For non-storage product to be a good alternative, it must be available soon enough, have a price low enough, and have a quality high enough to permit customers to substitute the alternative for the applicant's services.  

“For this reason, we will evaluate potential substitutes in the context of individual applications for market-based rates.  In those proceedings, the applicant will have the burden to demonstrate that the non-storage products and services, as well as the other storage services used in its calculation of market concentration and market share are good substitutes.” 

     That is the description of the onus under this new rule.  Fair?  

     MS. McCONIHE:  That's correct.  

     MR. THOMPSON:  And in terms of the existing rule, if you would turn to page 23 of the CNG case, they say here:  

“Critical element in the analysis of market-based rate proposal is a study of the market price of the proposed service and whether the applicant can raise the price of service 10 percent or more without losing a significant market share.  

“CNG submitted a pricing correlation, co-efficient study purporting to show that it cannot exercise market power over the price of either storage or transportation service.  CNG's study did not provide information about the cost of using alternatives and did not attempt to demonstrate that it could not increase its rates 10 percent without losing market share.  

“The policy statement indicates that the Commission would use 10 percent as the applicable price increase threshold unless an argument is made for a different threshold.  CNG's market-based study ignores this pricing issue.” 

And my question of you is:  Is that element still part and parcel of FERC policy?  

     MS. McCONIHE:  Yes, it is.  

     MR. THOMPSON:  All right.  And in this case, do we have from Union, MHP, or Enbridge the pricing study?  They take pot shots at yours, but have they produced one?  

     MS. McCONIHE:  No.  

     MR. THOMPSON:  So coming back, Mr. Rupert, to your question.  Perhaps the appropriate direction is to have 

Union produce the study of these rates.  

     MR. RUPERT:  Well, it wasn't the question I was asking.  Also, I am not sure the 10 percent table, the words you just read, have anything to do with the tables we are talking about.  I think Ms. McConihe said that, actually.  

     So my question was not about CNG or anything else.  It is just I get confused going through two pages that have both had revisions and challenges to them attempting to understand what the conclusion is intended to be.  

     MR. THOMPSON:  All right.  

     MR. KAISER:  Let me interrupt.  I am even more confused than Mr. Rupert.  

     I understood, Ms. McConihe, Mr. Thompson's point to be that if you did this right, took out the commodity and you forgot about transportation, you assumed that the product got there, that your data would show -- leaving aside whether there was transportation barriers or not, even if there were no transportation barriers, that the price of this substitute, the competitive alternative - i.e., ANR, Michigan, Washington 10 - would be more than 10 percent above the Union price.  Is that it?  

     MS. McCONIHE:  Subject to check of Mr. Thompson's -- 

     MR. KAISER:  That's the proposition. 

     MS. McCONIHE:  Exactly.  

     MR. KAISER:  Am I right?  

     MR. THOMPSON:  No.  

     MR. KAISER:  No?  Okay.   

     MR. THOMPSON:  You said -- I agree with you.  At the 

Transcript, she said:  “I do believe you have to keep the transportation component in there.”  And you said:  “Yes, I understand the transportation.”  

     So what I was suggesting is, take the storage and the 

transportation.  

     MR. KAISER:  Right.  But I am leaving aside the question of whether there is capacity on the pipeline.  

     MR. THOMPSON:  That's right.  

     MR. KAISER:  Yes.  It assumes there is capacity. 

     MR. THOMPSON:  Right.  

     MR. KAISER:  The price of the competitive alternative in the Ontario market -- the price of the competitive alternative, whether it’s Washington 10 or ANR, in the Ontario market would be more than 10 percent above the  Union price?  That's what we're trying to establish?  

     MR. THOMPSON:  Yes, with transportation.  

     MR. KAISER:  Without worrying about whether Union wants to do this, could you address that, in terms of your table?  I mean, can you tell us, based on taking account of the changes or corrections, if you will, that Mr. Leslie has pointed out, taking account of the removal of the commodity, which Mr. Thompson has addressed and I addressed, will your data support that proposition or not?  

     MS. McCONIHE:  Yes, it would, subject to check though. 

     MR. THOMPSON:  Why don't I suggest this, Ms. McConihe:   Would you then go through the -- redo what is at tab 1, first of all removing the commodity.  

     MS. McCONIHE:  Right.  

     MR. THOMPSON:  Making the corrections to Union that Mr. Leslie says should be made.  

     MS. McCONIHE:  That's correct.  

     MR. THOMPSON:  And then redo the comparators, ANR and 

following -- 

     MS. McCONIHE:  Right.  

     MR. THOMPSON:  -- with commodity out.  

     MS. McCONIHE:  Right.  

     MR. THOMPSON:  And making the corrections to page 3 that Union suggested should be made in its cross-examination of you.  

     MS. McCONIHE:  I think that is appropriate.  

     MR. THOMPSON:  Would that be appropriate, Mr. Rupert?  

     MR. RUPERT:  Yes, thanks. 

     MS. CAMPBELL:  So we have an undertaking, then, to provide the information that Mr. Thompson detailed so explicitly, and I will rely on that to frame the undertaking.  

Do we have a number for that?  

     MS. SEBALJ:  It is K9.1.  

     MS. CAMPBELL:  Thank you.  

UNDERTAKING NO. K9.1:  REDO WHAT IS AT TAB 1,

FIRST BY REMOVING THE COMMODITY, MAKING THE CORRECTIONS TO UNION THAT MR. LESLIE REQUESTED BE MADE, AND THEN REDO THE COMPARATORS WITH COMMODITY OUT, AND THEN MAKE THE CORRECTIONS TO PAGE 3 THAT UNION SUGGESTED SHOULD BE MADE. 

     MS. McCONIHE:  Would this replace Union's undertaking?  

     MS. CAMPBELL:  I think it rides on the back of Union's 

undertaking.  

     MS. McCONIHE:  I would question the need to do the whole study over versus the pages of interest.  

     MS. CAMPBELL:  I suggest what I do is, I examine the 

Transcript, and if there are issues and conflicts, then we can address them later and we can just leave that.   I will come back after the break looking at it and we will determine if there is overlap or if there is an inconsistency.  Thank you.

MR. KAISER:  That's fine.  I guess we can all speak to it if there is not an agreement.

MS. CAMPBELL:  Yes.

MR. THOMPSON:  Now, just in terms, Ms. McConihe, of the analysis of getting physical storage from, let's say, ANR to Dawn and the cost of that.  In terms of this comparator for an end user in my group, such as somebody up in Sudbury, that is not the end of it.  That gets it to Dawn.  And then if they're going to substitute some Michigan storage for their Union storage, they have to get the gas that they get out of Michigan storage all the way up to Sudbury.  Would you agree?

MS. McCONIHE:  Yes.

MR. THOMPSON:  In some of the evidence that my client has put forward there is an analysis of that type -- and you have not done that; is that fair?

MS. McCONIHE:  No, I have not done that.

MR. THOMPSON:  I just want to come back to this market power business in a moment, but just a couple of other topics I would like to touch on with you, briefly.

You don't need to turn this up, I don't think.  In the Technical Conference held back in May, I had asked you some questions about the concept of forbearance and whether, in your view, it was a complete absence of regulation or light-handed regulation.  Do you recall that discussion?

MS. McCONIHE:  Yes, I do.

MR. THOMPSON:  Your response was you viewed it as more a form of light-handed regulation rather than complete absence of regulation.  And we can argue that with the utilities.

But my question is:  When the FERC grants market-based authority, what sort of information are the parties that are permitted to operate under market-based authority required to file with the FERC?

MS. McCONIHE:  They're required to file everything that a cost-of-service provider must file with FERC.  They must have an electronic bulletin board; they must have an Index of Customers; they must show who those customers are; the terms of contract and the duration.  The only thing that they do not have to show is the exact rate that those customers pay.

MR. THOMPSON:  Right.  In the filings, do they have to provide financial statements, revenues, expenses, assets, liabilities, profits, that kind of thing?

MS. McCONIHE:  I am unclear about that.

MR. THOMPSON:  Is there anything in the recent rule that addresses that, to your knowledge?

MS. McCONIHE:  To my knowledge, FERC is going to require the same things that they require today.  I am sure that the market-based rates have to file an annual report.  I would be surprised if they do not.  I would have to check on that.

MR. THOMPSON:  Well, let me ask you a question, then, I would ask you to check:  Based on the filings today, is the return that the market-based, if you will, storage operator is obtaining from the activities that are permitted under market-based rates available as an item of public information?

MS. McCONIHE:  I don't believe so.

MR. THOMPSON:  Would you check?

MS. McCONIHE:  Yes, I will.

MR. THOMPSON:  Can I have a number for that, please.

MS. SEBALJ:  K9.2.

UNDERTAKING NO. K9.2:  TO PROVIDE WHETHER OR NOT THE 

RATE OF RETURN FOR MARKET-BASED STORAGE OPERATORS, 

REGULATED BY FERC, IS PUBLIC INFORMATION
     MR. THOMPSON:  Just a point on the status quo and pricing.  This, again, refers to the IGUA brief, J7.1.

If you go to tab 12 of this brief, there are some extracts from the Gas Rate Fundamentals material published by the American Gas Association.

MS. McCONIHE:  Yes.

MR. THOMPSON:  In the most recent publication -- you will find this at -- it starts a few pages from the back, about six pages from the back.  It is entitled “Chapter 8, Fundamentals of Utility Pricing.”

Then going forward a bit from that, at page 156, there is a discussion of value-of-service pricing.

MS. McCONIHE:  Yes.

MR. THOMPSON:  Are you familiar with that concept?

MS. McCONIHE:  Yes, I am.

MR. THOMPSON:  And this is a concept that, would you agree, allows regulators to set rates at a competitive market level, but provides for the consumer surplus, as is defined in here, or what we would call the premium over the cost-based rate, to be allocated back as a credit to the revenue requirement?

MS. McCONIHE:  Yes.

MR. THOMPSON:  Can you confirm that that is a rate-making practice that's been historically well established in certain jurisdictions?

MS. McCONIHE:  Yes, I am sure you could go to the traditional Bonbright and Kahn, find those issues there.

MR. THOMPSON:  All right.  So do you know whether that value-of-service pricing was or was not the rationale for the original regime that is now in place with respect to exfranchise storage services in Ontario?

MS. McCONIHE:  No, I don't.

MR. THOMPSON:  Let me move to the new storage development topic.  You had a discussion -- I was interested in Mr. Smith's discussion with you about the Sproule report.

Enbridge has given evidence in this case.  Mr. Grant said that there is about 10 BCF of potential out there in the near term - I think is the way he put it - and beyond that, a question mark, and 50 BCF was about the highest he was prepared to go.

Do you have any reason to quarrel with that evidence?

MS. McCONIHE:  No.

MR. THOMPSON:  Now, if -- just one item of information that I was interested in and would like to get on the record, if I could.  It is at page 35 of your report.  This is your initial evidence.

Mr. Smith had asked you some questions about returns required by storage developers.  And at page 35 of your report, you make reference to something FERC reports that U.S. independent storage developers require a 20 percent return on equity before a project becomes viable.

It says:

“This is because storage customers will only commit to purchase capacity for a one- to five-year period.”

Is that written report in the record anywhere yet?  I don't think it is, and I would ask you to undertake to file it.  I asked for this at the technical conference

MS. McCONIHE:  Yes.

MR. THOMPSON:  And all I got was a website, I think.

MS. McCONIHE:  That's correct.

MR. THOMPSON:  If I could have a hard copy, that would be appreciated.

MS. McCONIHE:  That is easily provided.  Yes.

MS. SEBALJ:  That is K9.3.

UNDERTAKING NO. K9.3:  TO PROVIDE THE FERC REPORT

THAT COMMENTS ON THE REQUIRED RATE OF RETURN FOR

STORAGE DEVELOPERS
MR. THOMPSON:  Thank you.  Another topic, just about new storage entrants.  This goes back to, I think, a question Mr. Kaiser put to the Enbridge panel, which was to the effect that you don't need to increase the charges derived from existing assets to market-based prices to stimulate storage development.  All you need to do is make sure the new developments aren't market-based prices.

Do you recall that discussion?

MS. McCONIHE:  Yes, I do.

MR. THOMPSON:  Do you agree with that?

MS. McCONIHE:  Yes, I do.

MR. THOMPSON:  Thank you.  

Another question that I have asked other experts about, the fabric out there, in terms of rates, is the rates that prevail for LDC incumbents who own their own storage, so they operate as integrated storage operators, in these areas of Michigan and elsewhere.  I have been left with the impression that the rates for the incumbent LDCs with respect to the storage that they provide to their distribution customers continued to be cost-based rates; is that right?  

     MS. McCONIHE:  That's correct.  

     MR. THOMPSON:  Are you able to sort of give us a list of the companies that are subject to that type of regime?  

     MS. McCONIHE:  I believe that there is a list of LDCs that might be provided.  These are LDCs with storage; right?  

     MR. THOMPSON:  Yes, LDCs with storage.  

     MS. McCONIHE:  Yes.  

     MR. THOMPSON:  Incumbents that operate under the 

auspices of cost-based rates. 

     MS. McCONIHE:  I think from my database I can pull that out.  

     MS. SEBALJ:  That is K9.4.  

     UNDERTAKING NO. K9.4:  TO PRODUCE LIST OF INCUMBENTS 
OPERATING UNDER AUSPICES OF COST-BASED RATES

     MR. THOMPSON:  I am talking about in this geographic area that Union says applies.  

     MS. McCONIHE:  That's correct.  

     MR. THOMPSON:  Thank you.  Let me then come back to the market power analysis topic, if I might, for a couple of moments.  

     In the evidence, there's been this discussion of two 

perspectives for market power analysis.  One is at the burner tip or the point of end use, and the other was at Dawn.  Do you recall that discussion with -- 

     MS. McCONIHE:  Yes, I do.  

     MR. THOMPSON:  And does your current study and the studies that you have been referred to previously focus on the Dawn point?  

     MS. McCONIHE:  In part.  

     MR. THOMPSON:  Well, are the prices that you were using for the price screen in this evidence based on the rates that Union charges to its exfranchise customers?  I thought they were.  

     MS. McCONIHE:  I didn't get that question.  I'm sorry.  

     MR. THOMPSON:  The price that you use for your price screen was based on M12, and we had a discussion about C1 as well.  

     MS. McCONIHE:  That's exactly right. 

     MR. THOMPSON:  Those are rates that are charged to 

infranchise customers; is that right?  

     MS. McCONIHE:  Right, mm-hm.  

     MR. THOMPSON:  When you were doing the analysis in these prior studies, is that the point at which you were focussing your analysis?  

     MS. McCONIHE:  Yes.  

     MR. THOMPSON:  I would like to just, if I might, get your views on the burner tip perspective and a market power analysis there.  And if we were to do that, would 

we use the same three-step framework for the analysis that FERC prescribes?  

     MS. McCONIHE:  Yes.  

     MR. THOMPSON:  So we would start with the relevant product.  And we have had discussion here from the Enbridge and the Union people that currently the product at the burner tip is -- for storage service is a bundled distribution and storage service product.  Do you recall that?  

     MS. McCONIHE:  Yes.  

     MR. THOMPSON:  And the storage is bundled with monopoly transmission and distribution services.  


MS. McCONIHE:   That's correct.  

     MR. THOMPSON:  Okay.  There seems to be an agreement that in those circumstances there should be, Union says, no forbearance for infranchise customers; Enbridge says forbearance with an exemption.  But based on that condition, there should be no forbearance at the burner tip –- or no forbearance on the storage charges in rates that are charged to end users infranchise.  Do you agree?  

     MS. McCONIHE:  Do I agree that they said -- 

     MR. THOMPSON:  That's what they -- 

     MS. McCONIHE:  I agree that they said that.  

     MR. THOMPSON:  They said that, all right.  What I would like to focus on, if I might get your assistance on, is looking at the unbundled service that is available in Union at the burner tip - I don't think anybody has taken it up yet - there may be one -- and in Enbridge, it's a work-in-progress, but it's supposedly coming, so that's the point that I would like to discuss with you.  

     We know that for Union its cost-based rate for storage service is about 31 cents per gJ.  You have heard that evidence?  

     MS. McCONIHE:  Yes, I've heard that. 

     MR. THOMPSON:  For Enbridge we know it is about 40 cents per gJ.  You heard that evidence?  

     MS. McCONIHE:  Right, mm-hm.  

     MR. THOMPSON:  So am I correct that those are the charges that we should be testing for market power for Union and Enbridge, if we're doing this at the burner tip?  

     MS. McCONIHE:  Right.  

     MR. THOMPSON:  Okay.  And is the question that is being asked when you are doing this exercise testing for market power is -- the question that is being asked is:   If we forebear in regulating those charges, can Union and Enbridge increase those charges by more than 10 percent -- is that the question?  

     MS. McCONIHE:  Yes, that's the question.  

     MR. THOMPSON:  So if we look at that, just without getting into alternatives and all of the rest, we have evidence in this case from both Union and Enbridge that the market price is 60 to 70 cents above that price.  

     MS. McCONIHE:  That's correct.  

     MR. THOMPSON:  And my question to you is:  Do we need to go any further?  Is that not evidence of market power?  That if we took off the cap of regulation, these things could go up by 60 to 70 cents? 

     MS. McCONIHE:  Yes, that would be of interest.  But I think you also have to look at other behavioural market characteristics.  

     MR. THOMPSON:  Okay.  But this business of the amount of the increase that would flow from removing regulation is relevant?  

     MS. McCONIHE:  Yes.  And I think it goes to the CNG decision that you pointed to.  

     MR. THOMPSON:  Okay.  That is what I was going to draw your attention to, was that in the CNG case, that appeared to be what the tribunal said.  

     MS. McCONIHE:  That's correct.  

     MR. THOMPSON:  At that same page that I referred you to previously.  

     Okay.  But let's just take it a little bit further, then, and deal with this question of -- first of all, in terms of alternatives, we talked about the physical storage alternative.  That is reflected in these tables that you are going to update?  

     MS. McCONIHE:  Right.  

     MR. THOMPSON:  That's storage in Michigan and Washington.  Washington 10 and ANR would be good examples of that.  But in terms of the substitutes that have been discussed -- and the first one was the -- I think it is called virtual storage, commercial storage; it is all of this stuff bundled up in the commodity -- 

     MS. McCONIHE:  Right.  

     MR. THOMPSON:  -- deals at Dawn.  We have heard a lot of evidence about that.  And coming back to this question of onus, though, and what has to be proved.  Does what has been provided from EEA or anybody else tell us how much virtual storage is available at Dawn?  

     MS. McCONIHE:  No, there's been no evidence of that.  

     MR. THOMPSON:  And what would you need to establish how much is likely available?  You say there is no 

evidence.  I'm asking you, what do you need to be satisfied?  

     MS. McCONIHE:  Ideally I would love to have what current storage users are using in the secondary market as an indication of substitutes for storage.  

     MR. THOMPSON:  All right.  And you say that in the FERC procedures -- at least, I understand you to say in the FERC procedures that information is available to you in some fashion.  Did I understand that correctly?  

     MS. McCONIHE:  No.  The secondary market transactions are not available in the US. 
MR. THOMPSON:  All right.  So what do you need to find out how much is available?

MS. McCONIHE:  You need discovery on the secondary market, which is, as I say, not available.

MR. THOMPSON:  All right.

MS. McCONIHE:  But as a secondary -- as a product substitute, you could look at flowing gas and availability of unused transmission capacity to substitute for storage; that's in Order 678.

MR. THOMPSON:  All right.  The secondary market, as I understand it, is something where somebody buys the primary market stuff.

MS. McCONIHE:  That's correct, and resells it.

MR. THOMPSON:  Storage, transportation, and so on.  Then they sell it to others.

MS. McCONIHE:  That's correct.

MR. THOMPSON:  Is it likely they're going to sell it for less than they paid for it?

MS. McCONIHE:  No.

MR. THOMPSON:  All right.  Well, just coming to this bases analysis that Mr. Smead was going on about.  How does that help us with the question of how much is available and the actual price of the stuff at Dawn?

MS. McCONIHE:  It does not.  It does not tell me anything about the storage commodity market -- the storage primary market rather.

MR. THOMPSON:  What does it tell you?

MS. McCONIHE:  It tells me that there are no constraints in the pipeline system, but you can have market power without there being constraints.

MR. THOMPSON:  Is it indicating that, at this particular point this time, the market is in equilibrium?  

MS. McCONIHE:  I would say it has some suggestion of that.

MR. THOMPSON:  But does it tell us anything about what would happen if Union was allowed to price 250 BCF at market?

MS. McCONIHE:  No.

MR. THOMPSON:  And what do you think would happen if that occurred?

MS. McCONIHE:  If Union were to be able to do that, I think the secondary products’ prices would rise in accordance.

MR. THOMPSON:  Well, all hell would break loose, wouldn't it?

MS. McCONIHE:  Yes.

MR. THOMPSON:  We would have blowout then?

MS. McCONIHE:  Yes.

MR. THOMPSON:  All right.  The other substitute that I -- well, are we bundling up this virtual storage and secondary market?  Do you see them as, sort of, one in the same product?

MS. McCONIHE:  As the primary product?

MR. THOMPSON:  Well, I was distinguishing between virtual -- maybe I did this -- what was called commercial contract-based storage, I guess, commercial virtual storage, and secondary market.  But it sounds to me they're one in the same thing.

MS. McCONIHE:  Yes, that's correct.

MR. THOMPSON:  Okay.  But the other piece of substitutes that Mr. Smith was discussing with you is not even there yet, I guess, but it is the power generators in Ontario.  This is now going to be poised -- this is poised competition.  Not real, but poised.  

Do we have any idea how that is going to play out?

MS. McCONIHE:  No.

MR. THOMPSON:  At this point?  So it tells us nothing about this onus, the factors that have to be established?

MS. McCONIHE:  No, it doesn't.

MR. THOMPSON:  Now, just in terms of an assumption that it is found that Union does have market power against consumers in Ontario.  Would you agree that even in the face of that finding it is still open to the Board to maintain the status quo?  It is still open to the Board to follow the, what I call, value of pricing, rate-making principles that existed before we got into this market power debate.

MS. McCONIHE:  Yes.

MR. THOMPSON:  Let's then go to transactional services - that's my last topic - because I am not sure whether -- I think we're at odds here.

Are you familiar with the history of the transactional services topic in Ontario?

MS. McCONIHE:  No, I'm not.

MR. THOMPSON:  Well, you had a discussion with Mr. Smith about it.  

There are two questions that I would like to explore with you.  The first is:  I would ask you to assume that the assets that we are talking about here are assets that are being used to support the provision of infranchise services, which will continue to be under the auspices of cost-based rates under Union's proposal.  Would you take that as an assumption, please?

MS. McCONIHE:  Yes.

MR. THOMPSON:  So we are not talking about non-utility assets or assets that might be severed because they're supporting exfranchise only.  We are talking about infranchise assets.

The other point that I would ask you to take, subject to check - and it is contained in the brief that we provided with respect to transactional services - it's a decision of the Board where it talks about the Union's obligation to maximize the use of utility assets to reduce the cost of service.

Are you familiar with that decision?

MS. McCONIHE:  No, I'm not familiar with it, but I am familiar with the concept of it.

MR. THOMPSON:  And that is the concept that has given rise to two things, including a forecast of revenues of transactional services in determining the revenue requirement, and then there is a sharing mechanism that operates above that forecast.

Would you take that, subject to check?

MS. McCONIHE:  Yes.

MR. THOMPSON:  Now, in terms of this obligation of a utility to optimize the use of its utility assets, are you familiar with that obligation?

MS. McCONIHE:  Not specifically for here, but generally it is a good rate-making provision.

MR. THOMPSON:  Are you familiar, for example, with the approach that the NEB takes with respect to interruptible services, where it derives tolls based on firm contract demands only and then credits back revenues derived from interruptible services to the cost of service?

MS. McCONIHE:  I am not familiar with that, but I have heard evidence.

MR. THOMPSON:  Is that a fairly common approach taken by regulators, to your knowledge?

MS. McCONIHE:  Not to my knowledge.

MR. THOMPSON:  In any event, coming to this question of forbearance, pricing of the TS and this obligation that I have discussed.  Right now, would you agree transactional services are priced at market?

MS. McCONIHE:  That's correct.

MR. THOMPSON:  They have always been priced at market?

MS. McCONIHE:  That's correct.

MR. THOMPSON:  That's part of the regime?

MS. McCONIHE:  Yes.

MR. THOMPSON:  So whether the Board forebears or doesn't forebear, that is likely to continue; would you agree?

MS. McCONIHE:  That's correct.

MR. THOMPSON:  But what is happening here is, is the utilities are now saying that somehow the fact that they want to characterize the pricing of the services to TS as forbearance, that somehow obliterates this obligation to maximize the use of utility assets.

My question of you is:  Has the question of the pricing of the services to TS customers got anything to do with the obligation that the utilities owe to the other customers to maximize the use of utility assets?

MS. McCONIHE:  I would say that there is an obligation to maximize the use of the assets, and certainly pricing would be part of that.

MR. THOMPSON:  Well, is there any rationale for suddenly obliterating that obligation, giving them now the money that –-

MS. McCONIHE:  No, no, definitely not.

MR. THOMPSON:  Thank you very much.  

Those are my questions.

MR. KAISER:  Thank you, Mr. Thompson.  

We will take the morning break at this point.

--- Recess taken at 10:50 a.m.

     --- Upon resuming at 11:11 a.m. 

     MR. KAISER:  Please be seated.  

Mr. Gruenbauer.  

     CROSS-EXAMINATION BY MR. GRUENBAUER:

     MR. GRUENBAUER:  Thank you, Mr. Chairman.  

Ms. McConihe, I represent the City of Kitchener, which is an embedded gas distributor in the southern area of the Union Gas franchise territory.  My questions relate primarily to the mechanisms and tools required to ensure non-discriminatory access to transportation capacity under a forbearance regime for Ontario gas storage. 

     This line of questioning will be very similar to the questions which I posed to the Union Gas panel on June 26th of this hearing.  Those questions and answers are found at page 185 to 194 for the hearing transcript of June 26th 

     Earlier this week through Ms. Campbell I advised Ms. 

McConihe I would be posing these questions to her about non-discriminatory access to transportation.  

Have you had an opportunity to review the transcript, Ms. McConihe? 

     MS. McCONIHE:  Yes, I have. 

     MR. GRUENBAUER:  When I refer to mechanisms to ensure non-discriminatory access to transportation capacity, by that term I include regulatory mechanisms such as rule-making and the terms and conditions of access in an approved tariff.  Are you comfortable with that definition of mechanisms?  

     MS. McCONIHE:  Yes.  

     MR. GRUENBAUER:  Can you please identify the key features of non-discriminatory access to transportation in the US?  

     MS. McCONIHE:  In the US, the key features are that the information about availability of capacity be posted and that the provider must accept requests for transmission on the system in a non-discriminatory manner, with no preference necessarily to its affiliates.  

     MR. GRUENBAUER:  Thank you.  Is there any material difference in the key features of non-discriminatory access to storage service versus transportation service?  

     MS. McCONIHE:  No.  

     MR. GRUENBAUER:  Would you agree that the principles that guide non-discriminatory access to storage and transportation services in the US would similarly apply here in Ontario?  

     MS. McCONIHE:  I would recommend it, yes.  

     MR. GRUENBAUER:  Thank you.  Would you agree that differences can arise between what the tariff may say about access to service and how those tariff provisions are administered by the pipeline?  

     MS. McCONIHE:  Yes.  

     MR. GRUENBAUER:  Could you just elaborate on that a little bit.  

     MS. McCONIHE:  You must have knowledge of what's available, and currently the system does not provide kind of market participant with that kind of information, so that if Union should say that they do not have any available transmission space or storage space, you have no way of verifying that in the current system.  

     MR. GRUENBAUER:  Thank you.  

     MS. McCONIHE:  Much less, there is not a complaint process for you to proceed, in case you do detect some kind of discrimination.  

     MR. GRUENBAUER:  Thank you.  Now, Mr. Henning on the Union witness panel was unsure at first how to answer my next question.  

     MS. McCONIHE:  I'm sure.  

     MR. GRUENBAUER:  This line of questioning, probably because it was somewhat loaded -- I tend to do that.  But I took note yesterday that Ms. Chaplin asked some related questions in her examination of the EGD panel, starting at page 29 of the transcript.  You don't need to turn it up.  
I am hoping to paraphrase these fairly well.  Ms. Chaplin's lead-off question of Mr. Smead was whether the Board should be concerned with the integrated nature of the storage transmission and distribution entities in this province, if the Board is considering forbearance of storage.  

     Ms. Chaplin then asked some follow-up questions.  And at page 31, she asked Mr. Smead if the integrated nature of their operations could be used by Union or EGD to restrict access for customers to source competitive alternatives.  
Were you here to hear those questions?  

     MS. McCONIHE:  Yes, I was. 

     MR. GRUENBAUER:  That last one is a very important question from our perspective as well.  If I could just restate Ms. Chaplin's question very slightly for you.


Does the integrated nature of their systems create or sustain opportunities for Union or EGD to restrict access for customers in some way?  

     MS. McCONIHE:  Yes, it does.  I believe I addressed that in my May 1st testimony, where I suggested that there be some kind of functional separation of the various provisions of gas, gas separated from transmission; both of those separated from the marketing entities.  And I touched on it briefly in my direct with Ms. Campbell.  

     MR. GRUENBAUER:  Thank you for that.  

Now, to ask you the same question that I asked Mr. Henning:  In your experience, Ms. McConihe, what are the barriers that could be raised or the behaviours that pipelines could engage in that could impair or thwart non-discriminatory access to service?  

     MS. McCONIHE:  They could -- what comes to mind is the El Paso situation, which they did not find necessarily market power, but they did find that the affiliate relationship created a problem in the marketplace whereby El Paso granted its affiliate, its energy affiliate, an unusual amount of capacity on the pipeline to California.  

     That pipeline then became constrained such that people wanting to deliver gas to California could not do so because its affiliate had messed with the space.  

     There was basis blow-out in California and prices rose to above $50 above the normal price.  FERC investigated it.  There was some reissuing of the capacity allocations on El Paso to correct the problem.  And that's what Order 636, and more currently Order 2004, was issued by FERC, to prevent these kinds of affiliate transactions that would tend to give preference to the affiliate of the pipeline or storage facility.  

     MR. GRUENBAUER:  If it is something that happened in the US, is it possible that it could happen here?  

     MS. McCONIHE:  Certainly.  And let me remind you that Order 2004 was recently issued in 2003.  And audits of firms and such was -- FERC was concerned that even though they had functional separation between storage and transmission and marketing, that other affiliates grew out of that that were kind of energy management providers, so they didn't fall under those categories.  So FERC had to come back and extend the functional separation beyond just your traditional storage transmission and marketing.  

     MR. GRUENBAUER:  Would you agree with me that pipelines should have very little, if any, discretion or control or dictate how shippers use their firm service, provided shippers stay within the contractual parameters, and there are no operational constraints or credit issues or force majeur issues, things of that nature?  

     MS. McCONIHE:  Yes.  

     MR. GRUENBAUER:  I take it that you would agree that transparency is a key feature of non-discriminatory access to storage and transportation services?  

     MS. McCONIHE:  Definitely. 

     MR. GRUENBAUER:  You have addressed this in your reply evidence.  I will just move to that.  


Are the primary mechanisms to achieve transparency in the US those that you described towards the ends of your reply evidence?  

     MS. McCONIHE:  Yes.  

     MR. GRUENBAUER:  In particular, the electronic bulletin board that flowed from Order 636? 

     MS. McCONIHE:  Yes.  

     MR. GRUENBAUER:  Any other mechanisms?

     MS. McCONIHE:  I think the index of customers is very useful such that market participants can see who holds what.  

     I also think a capacity release, a formal capacity release market, whether it be for transmission or for storage, should be available to the marketplace.  

     MR. GRUENBAUER:  Thank you.  So consistent with the necessary mechanisms to achieve transparency and non-discriminatory access to storage and transportation service in the US, is it your view that those mechanisms are currently in place for, for example, Union's Trafalgar transmission facilities here in Ontario?  

     MS. McCONIHE:  No, no.  

     MR. GRUENBAUER:  Are you aware that this board has rule-making powers under its legislative mandate and has exercised those powers to create various rules; for example, the gas distribution access rule or GDAR?

     MS. McCONIHE:  I don't know that particularly, but I would assume that is correct.  

     MR. GRUENBAUER:  Okay, thank you.  As a condition of forbearing from regulating storage services to some extent in Ontario, would you have any concerns if this board developed and implemented a storage and transportation access rule, or STAR - the acronym STAR - to ensure non-discriminatory access to storage and transportations services in Ontario?  

     MS. McCONIHE:  I would have no objection to that.  

     MR. GRUENBAUER:  Would it make sense for the board to implement a STAR regardless of any finding on forbearance; in other words, the market and public interest could be well served in the status quo by a STAR?  

     MS. McCONIHE:  Yes.  

     MR. GRUENBAUER:  Thank you.  Thanks.  I would like to briefly mo move to a different area of enquiry, which will conclude my questions for you, Ms. McConihe.  


In an economic context, are you familiar with the concept of sustainable competitive advantage?  

     MS. McCONIHE:  Yes.  

     MR. GRUENBAUER:  What conditions can lead to a firm having a sustainable competitive advantage?   
MS. McCONIHE:  Enhanced knowledge of the positions in the marketplace.

MR. GRUENBAUER:  Would you agree with me that if a company had superior and continuing access to the resources necessary to conduct its business, that it would have a sustainable competitive advantage?

MS. McCONIHE:  Yes.

MR. GRUENBAUER:  Would you also agree with me that if that same company had superior and continuing access to customers to whom it sells its services, that it would have a sustainable competitive advantage?

MS. McCONIHE:  Certainly.

MR. GRUENBAUER:  Those are my questions.  Thank you, Ms. McConihe.

MS. McCONIHE:  Thank you.

MR. GRUENBAUER:  Thank you, Mr. Chairman.

MR. KAISER:  Thank you, Mr. Gruenbauer.  

Who is next?

MS. SEBALJ:  Mr. Brett.

CROSS-EXAMINATION BY MR. BRETT:
MR. BRETT:  Good morning, Ms. McConihe.

MS. McCONIHE:  Good morning, Mr. Brett.

MR. BRETT:  Board Members my name is David Brett.  I am a lawyer with the Calgary office of the law firm of Gowling Lafleur Henderson.  I am appearing here in these proceedings on behalf of BP Canada Energy Company.

Firstly, Ms. McConihe, what I wanted to do with regard to Exhibit J8.3, which is the e-mail you sent to various marketers and your notes on a conversation with one of them -- I am authorized on behalf of BP to lift the cone of silence and to indicate and to acknowledge that representatives from BP Canada were -- BP Canada was the marketer that you had a telephone conference with.

So to the extent that we have to talk about this - we don't want to refer to names redacted or anonymous parties - we can feel free to do that.  Is that satisfactory?

MS. McCONIHE:  That is satisfactory, if you just let me get my real notes on this.

MR. BRETT:  You bet.  I am going to ask you some questions about that exhibit a little later.  At this stage of the game, can I ask you this:  Are your real notes, as you describe them, materially different than the redacted version that your counsel produced and that was filed in evidence?

MS. McCONIHE:  I didn't mean to imply that.  My notes have the names of the people I talked to.  I didn't want to be remiss in not getting their names right.

MR. BRETT:  I assumed that was what you intended.

Ms. McConihe, you understand, I believe, that there is a context to this proceeding.  If it was not apparent to you beforehand, then in the RFP to which you responded and in the materials filed since, you understand that there are sort of two developments that have led ultimately to this hearing being convened?

MS. McCONIHE:  Yes, I am.

MR. BRETT:  One being the Natural Gas Forum, which is a proceeding of some duration now, convened by the Board several years ago, that dealt with, among other things, storage and the regulation of storage rates; and the second being the issue of the so-called Natural Gas Electric Interface?

MS. McCONIHE:  Yes.

MR. BRETT:  And that in the case of the latter, it has led to an issue around high-deliverability storage for dispatchable power generators.

MS. McCONIHE:  That's correct.

MR. BRETT:  And it has led to issues around both the pricing of that as well as the terms and conditions of service in order to meet their needs.

MS. McCONIHE:  Yes.

MR. BRETT:  And that with regard to the Forum, I mean, the issue of storage, storage regulation and pricing for storage is before us, regardless of the electric interface issue.  Would you agree with that?

MS. McCONIHE:  That's correct.

MR. BRETT:  All right.  Now, I gather from -- I should say at the outset, Ms. McConihe, that a lot of the area I had originally intended on covering has been covered by other counsel; in particular, Mr. Smith this morning.  I am not going to take you, in any detail, over that material.  And to the extent that leads to a less-than-elegant presentation by me, I apologize, but I will do my best not to duplicate.

I gather, from looking at the Acres report and the one that preceded it - and you were on the teams that prepared those reports - that the issue of the secondary market and its possible relevance to market power determinations is something with which you are familiar?

MS. McCONIHE:  Yes.

MR. BRETT:  And have been for some time?

MS. McCONIHE:  Yes.

MR. BRETT:  And indeed, as is noted or evidenced by your affidavit in the Red Lake 2 case, which my notes says is exhibit J8.5, you have led evidence before the FERC that sought to bring secondary market considerations to bear on the FERC's determinations of market power.

MS. McCONIHE:  That's correct.

MR. BRETT:  And for the reasons you have discussed with other counsel, including your own, the FERC rejected that.

MS. McCONIHE:  That's correct.

MR. BRETT:  But conceptually, then, you agree that in the appropriate case, secondary market activity has relevance to the issues we are talking about?

MS. McCONIHE:  Yes.

MR. BRETT:  All right.  

If I can get you to briefly turn to the RFP that was issued by Ontario Energy Board Staff.  It is included as part of -- this is where somebody interjects and gives me the tab number in the Board Hearing Team brief of answers to undertakings.

It is included as part of -- in tab 13 of the Board Hearing Team undertakings, which my note shows was filed as Exhibit I8.1.  If I could just get you to quickly go to page 6 of 50 of that RFP.  Under the heading, “Deliverables.”  

And as I read the language, it is somewhat permissive.  It is not directing the respondent in any particular direction, but is suggesting things that could be included.  Would that be fair?

MS. McCONIHE:  That would be fair.

MR. BRETT:  In particular, I am looking at what is described under paragraph Arabic numeral 1A, 1(i), functional -- the heading is, “Products and services that are close substitutes.”  And it is described they are “functionally interchangeable and currently exist in the marketplace,” and they give an example or two.

And then under the heading, “Geographic market,” a reference under paragraph Arabic 3, “are cross-border sales limited by complex transportation and operational arrangements, currency risk,” and so on.

Did you take any of that as a suggestion or direction from Board Staff to study the possible relevance of the secondary market?

MS. McCONIHE:  Yes.

MR. BRETT:  Can you, then, point to me where in your initial report dated May 1st, 2006, where you discuss the secondary market?

MS. McCONIHE:  I don't discuss the secondary market, per se, in the May 1st report, but I do look at financial transactions and I consider that part of the secondary market.

MR. BRETT:  Well, that is interesting.  I thought you had, in discussions with other counsel, indicated that your understanding and working definition of the secondary market were the repackaging by secondary market vendors, if we can call them that, by repackaging of parties of primary market assets and selling them into the market.  

     MS. McCONIHE:  That's correct.  

     MR. BRETT:  And in that context, I would have thought that, for example, financial instruments that are used to address the price issue would be another form of primary product that can address certain of the issues that storage addresses.  

     MS. McCONIHE:  Well -- 

     MR. BRETT:  Are we quibbling only over words?  

     MS. McCONIHE:  Yes, I believe we are.  

     MR. BRETT:  All right.  I think with your own counsel you certainly addressed the underlying purposes of 

storage?  

     MS. McCONIHE:  That's correct.  

     MR. BRETT:  And you addressed and I believe you talked about management of price volatility.  

     MS. McCONIHE:  Yes.  

     MR. BRETT:  That was the first.  The second was positioning oneself to profit by arbitrage possibilities?  

     MS. McCONIHE:  Right.  

     MR. BRETT:  The third was, in a broad sense, load balancing?  

     MS. McCONIHE:  Right.  

     MR. BRETT:  And you had an extensive discussion with Mr. Smith about price volatility.  It wasn't clear to me in that discussion whether you were talking about summer/winter price differentials, or ongoing volatility of natural gas as a commodity over the last several years, or both.  

     MS. McCONIHE:  Both.  

     MR. BRETT:  And certainly would you agree with me that with regard to the former, the summer/winter price spreads are at probably historic highs?  

     MS. McCONIHE:  Yes.  

     MR. BRETT:  In the 4 dollar to 5 dollar range, if I look at the Globe & Mail this morning?  

     MS. McCONIHE:  Yes.  

     MR. BRETT:  And would you also agree with me that natural gas as a commodity, since the time it has started certainly trading on NYMEX, has been one of the most, if not the most, volatile commodity in the world?  

     MS. McCONIHE:  Yes.  

     MR. BRETT:  In terms of price?  

     MS. McCONIHE:  Definitely.  Mm-hm.  

     MR. BRETT:  All right.  Just following up, then, about your report, not dealing with the secondary market.  I believe you confirmed during the technical conference that in fact you did not talk to any marketers before preparing your report.  

     MS. McCONIHE:  That's correct.  

     MR. BRETT:  And is it fair to say that you did not, in fact, spend any time considering the secondary market or trying to ascertain whether one existed prior to finalizing your report?  

     MS. McCONIHE:  That's correct.  

     MR. BRETT:  Now, let's talk about the meeting with representatives of BP Canada for a moment.  You have been over this with Mr. Smith, and I don't want to spend a lot of time on it, but I gather in the course of that discussion Mr. Acer, who is the managing director for BP's northeast market, which includes northeast US and Ontario, he described in some detail the kinds of transactions that BP would do.  

     MS. McCONIHE:  Yes.  

     MR. BRETT:  And I think you confirmed with my friend Mr. Smith that what you concluded, among other things, from that discussion is that there is a robust competitive secondary market at play?  

     MS. McCONIHE:  Definitely.  

     MR. BRETT:  But what you said to my friend Mr. Smith, though, that you couldn't conclude was whether or not Ontario -- it means Ontario's storage users have other options, because you didn't have enough detail?

     MS. McCONIHE:  I didn't have enough detail.  But what I was really looking for is whether Ontario storage providers actually considered these secondary products as a good substitute for Ontario's storage.  

     MR. BRETT:  And the Ontario storage providers are who?  

     MS. McCONIHE:  Union primarily.  

     MR. BRETT:  Union exclusively?  

     MS. McCONIHE:  Well, Enbridge provides it for infranchise, but they're bundled, and they don't look at the product storage separately.  

     MR. BRETT:  100 percent of Enbridge is storage either owned or contracted as dedicated on a bundled basis to its market, is it not?  

     MS. McCONIHE:  That's correct.  

     MR. BRETT:  And a significant percent of Union's is as well?  

     MS. McCONIHE:  Right.  

     MR. BRETT:  And what would cause, then, Union, as the Ontario storage provider, to conclude whether or not the secondary market was or was not operating as competitive to its storage?  

     MS. McCONIHE:  Well, I would think that it would have some knowledge of the degree of substitutability of secondary products to Union's storage.  If there is that great competition issue, you would want to keep track of what's going on in the market.  

     MR. BRETT:  Right.  And has Union not said in these proceedings, perhaps not in so many words, that the secondary market operates in competition with its storage?  

     MS. McCONIHE:  Yes, but it has not produced any hard proof of it.  

     MR. BRETT:  I hear that.  And you said that many times, and we will come back to that.  

     You have indicated earlier, as a result of your experience with the Enbridge study as a result of work you did in the Red Lake 2 and, I suppose, from your knowledge generally, that you do recognize the importance and possible relevance of secondary market activity to the issue you were asked to determine.  

     MS. McCONIHE:  Yes.  

     MR. BRETT:  So it is not as if that comes as a surprise? 

     MS. McCONIHE:  That's correct.  So when Mr. Leslie, among others, was examining you at the technical conference about the secondary market, that was not or should not have been a surprise to you?  

     MS. McCONIHE:  Right.  

     MR. BRETT:  And the technical conference, at least your part of it, was held on May 17th, as I understand it?  

     MS. McCONIHE:  Correct.  

     MR. BRETT:  Deadline for reply evidence was May 26th?  

     MS. McCONIHE:  Yes.  

     MR. BRETT:  On May 24th, you sent an e-mail off to six marketers. 

     MS. McCONIHE:  That's correct.  

     MR. BRETT:  On May 25th, one of them either called you or through common friends a conference call was set up?  

     MS. McCONIHE:  That's correct.  

     MR. BRETT:  You did not hear, I think you indicated – back, at least, in time - you did not hear in time from any of the other ones?  

     MS. McCONIHE:  That's correct. 

     MR. BRETT:  In fairness to them, I suppose, although they could if they wanted to speak for themselves, they didn't have a lot of time to get back to you?  

     MS. McCONIHE:  I set no deadline. 

     MR. BRETT:  I understand that.  But your reply evidence was due on the 26th; yes?  

     MS. McCONIHE:  That's correct.  

     MR. BRETT:  So you had this conversation with BP.  And your counsel asked you at page 126 of yesterday's transcript, starting at line 11:  

“As a result of your enquiry, as a result of the conversation on Thursday, May 25th, did you learn anything that altered your opinion?”  

And you said: 

"No, because I couldn't quantify the extent of these transactions and make an assessment as to whether these transactions act as a market mitigation of the primary market power." 

     MS. McCONIHE:  That's correct.  

     MR. BRETT:  And that embraces the notion we discussed earlier about whether or not the Ontario storage provider views that, and it actually is competition to it.  

     MS. McCONIHE:  That's correct.  

     MR. BRETT:  Might you not also have learned from that conversation, Ms. McConihe, in light of the directions given to you in effect through the RFP which you were ultimately awarded, in light of your prior experience in doing work for Enbridge that dealt with the relevance of the secondary market, in light of your own work on Red Lake 2, where you were attempting to help persuade the FERC to go in that direction -- might you have also not learned from your conversation with BP that this was a very important issue and that ways should be explored and perhaps developed to try and get this information before the Board?  

     MS. McCONIHE:  Yes.  And I think I did attempt, actually, in my first May 1st filing.  I attempted to see what customers use US storage.  And in that report, I say I don't know whether these marketers are marketing this gas in the US or Canada, but it is certainly a possibility, and I can't answer anything beyond that.  

     MR. BRETT:  I had understood, though, that you concluded in part from your discussions with Mr. Acer and others of BP that there was a fair amount going on.  

     MS. McCONIHE:  Undoubtedly. 

     MR. BRETT:  Didn't you want to know more? 

     MS. McCONIHE:  How could I find out more when the information is not available as to the extent that Ontario's storage providers use secondary products?  I don't dispute the fact that there is a second -- 

     MR. BRETT:  Sorry.  Ontario storage providers -- 

     MS. McCONIHE:  Sorry, storage customers use secondary products as a means to enhance their storage capability.  

     MR. BRETT:  Does that relate back to your issue of there is a problem here getting quantifiable data?  

     MS. McCONIHE:  Yes.  

     MR. BRETT:  What I was suggesting to you, however, given what your task was in this proceeding, which is a little different than the task that some others have here that have led evidence -- given what Board Staff had asked you to do, might it not have been reasonable to conclude that the secondary market may well have an impact on this and we should be exploring  ways to try and find out more?  Did that thought cross your mind after your discussion with Mr. Acre?

MS. McCONIHE:  It crossed my mind well before the discussions with Mr. Acer.  Certainly, I am aware of it.  I had tried doing such a thing in Red Lake.  I tried to convince FERC that this is something to consider, and they rejected my evidence.  I don't know why I would pursue a road that obviously has been rejected.

MR. BRETT:  Well, this is not the FERC, but I guess that is stating the obvious.  FERC's determinations are not binding on this board and may or may not be persuasive or helpful.  That will ultimately be up for the Board to decide.  

But from the time you had your proposal accepted to the time you filed your evidence, indeed up to the time of the Technical Conference and the days following it, you did nothing to ascertain what was going on in the secondary market.  Isn't that your evidence?

MS. McCONIHE:  I believe I sent these e-mails out.  Timing is a matter of getting all of your tasks done that you would like to get done before filing.

MR. BRETT:  The e-mails you are referring to are the ones on May 24th?

MS. McCONIHE:  Right.

MR. BRETT:  Up to that point, though, you had not?

MS. McCONIHE:  That's correct.  Except, as I say, looking at the Index of Customers.  I think that is an attempt to see what is available -- who is doing what in the market.

MR. BRETT:  All right.  What that index tells you is who holds the primary capacity?

MS. McCONIHE:  Right.

MR. BRETT:  It doesn't tell you a lot about the secondary market, does it?

MS. McCONIHE:  Well, it indicates to me that obviously marketers in Ontario are buying storage capacity in the US, and how they're using it, whether it be in the Ontario market or in the U.S. market, does have relevance.

MR. BRETT:  Mr. Acer told you he is using it in both; right?

MS. McCONIHE:  Right.  Mm-hm. 

MR. BRETT:  Part of the secondary market transactions operate independent of who holds the primary capacity.  Isn't that the whole point?  A marker gets a piece of capacity from some holder, gets another piece of capacity from another holder.  He holds primary in neither.  He packages it up, perhaps with the commodity, and does a delivered service deal in Dawn.

MS. McCONIHE:  Right.

MR. BRETT:  That is a very common kind of secondary market activity; yes?

MS. McCONIHE:  Yes.

MR. BRETT:  Mr. Acer described, in general terms, that kind of activity too.

MS. McCONIHE:  Right.

MR. BRETT:  You have made reference on several occasions, Ms. McConihe, to the Ontario storage users.

MS. McCONIHE:  Right.

MR. BRETT:  And you are trying to get more data on that.  I just wanted to explore a little bit who the Ontario storage users are.  I think you have established that with regard to Enbridge, all of their storage is contracted and owned and is taken up on bundled service for its distribution customers who have opted for bundled service.

MS. McCONIHE:  That's correct.

MR. BRETT:  And with regard to Union, more than half of its storage is similarly dedicated?

MS. McCONIHE:  Yes, that's my understanding.

MR. BRETT:  And my understanding of the evidence in this proceeding is that virtually all of the customers of both of those utilities have opted for bundled service?

MS. McCONIHE:  Excuse me, could you rephrase that question?

MR. BRETT:  Yes.  Or I will repeat it and maybe –-

MS. McCONIHE:  All right.

MR. BRETT:  My understanding is that virtually all of both Enbridge's and Union's customers have opted for bundled service.

MS. McCONIHE:  This is the infranchise customers.

MR. BRETT:  Infranchise customers.

MS. McCONIHE:  Exactly right.

MR. BRETT:  Its gas distribution customers.

MS. McCONIHE:  Right, exactly.

MR. BRETT:  So we are talking about, then, somebody else.  These, at this point, described by you as Ontario storage customers are someone else.

MS. McCONIHE:  Right.

MR. BRETT:  And, in fact, my understanding is - and I don't have it in front of me - in its response to an undertaking, I think, given to Mr. Brown at the Technical Conference, Union has filed a schedule in its response to Undertaking No. 39 of all of its storage customers over the last five years.

MS. McCONIHE:  Yes.

MR. BRETT:  Would you agree with me, if you remember that sheet, that virtually -- that a very large percentage of them are Canadian and U.S. gas marketers?

MS. McCONIHE:  Yes.

MR. BRETT:  They also include Canadian and U.S. gas utilities?

MS. McCONIHE:  Yes.

MR. BRETT:  They also include Canadian, but more principally U.S. power generators?

MS. McCONIHE:  Right.

MR. BRETT:  All right.  So when we are talking about Ontario storage users and the parties, I suppose, that your work is intended to protect from the exercise of market power by Union Gas, it is those people listed in the response to Undertaking No. 39?

MS. McCONIHE:  And other potential customers.

MR. BRETT:  All right.  And who would those other potential customers be?

MS. McCONIHE:  New gas-fired utilities – generators, rather.

MR. BRETT:  In Ontario?

MS. McCONIHE:  Yes.

MR. BRETT:  And that brings in the second contextual piece of this hearing.

MS. McCONIHE:  Right.

MR. BRETT:  Right.  That we talked about at the beginning.  

So if we set aside the new dispatchable power generators who may have a need for storage, the storage customers are people like -- the storage customers, effectively, we're talking about are people like BP.

MS. McCONIHE:  Some of them, yes.

MR. BRETT:  A lot of them.

MS. McCONIHE:  Yes.

MR. BRETT:  Most of them?

MS. McCONIHE:  I can't answer that.

MR. BRETT:  Well, you –-

MS. McCONIHE:  I have seen the list.  I haven't quantitated it, okay.

MR. BRETT:  Well, yes.  Do you think it is important to understand that?

MS. McCONIHE:  Perhaps.

MR. BRETT:  I mean, because partly, and I suppose in a glib sort of way, we might be inclined to ask, What the heck are we doing here if it is to provide protection for BP Canada and DTE and U.S. power generators, Constellation and others?  I would have thought it was pretty important to understand who the Ontario storage users are.

MS. McCONIHE:  Correct.

MR. BRETT:  And is it not perhaps at least ironic, if not more than that, that of the parties in this proceeding, the current Ontario storage users, GMI, Enbridge, BP Canada, as will be evident in its closing submission, support market prices for exfranchise storage sales?  They don't appear to want your protection.

MS. McCONIHE:  And there is a reason for that.

MR. BRETT:  Why is that?

MS. McCONIHE:  Because I believe that the price of storage at Dawn or at Union is arranged to provide you some profitability because you can sell products that are at or below that price of storage.  So you have a vested interest in this as well, obviously.

MR. BRETT:  I would have thought that I would be better off buying my storage from that perspective, buying my storage from Union at its costs.  It would cost me 60 or 70 cents less.

MS. McCONIHE:  Not if you are selling bundled prices against that price.

MR. BRETT:  Say that again.

MS. McCONIHE:  Not if you're marketing products that compete with that price.  So if you have a low price, cost-of-service storage, you're not going to get your bundled price higher than that cost of service.

MR. BRETT:  In my scenario I would be the one that holds the cost-of-service –-

MS. McCONIHE:  But you are selling bundled products against that price.  You have just told me that.

MR. BRETT:  No.  What I was indicating to you is there may be another source of the bundling activity to take place.

Obviously, in the secondary market, you would agree with me, that somebody holds storage somewhere.

MS. McCONIHE:  Of course.

MR. BRETT:  The way the market works, particularly for winter-balancing needs, there is a need for physical gas storage.

MS. McCONIHE:  That's correct.

MR. BRETT:  So we are not debating that.  The synthetic market finds ways to meet people’s deliverability requirements in winter; correct?

MS. McCONIHE:  That's correct.

MR. BRETT:  It doesn't displace the need for actual storage somewhere held by somebody?

MS. McCONIHE:  That's correct.

MR. BRETT:  All right.  I just wanted to follow up on a couple of things you said to some of my friends.  

I had understood yesterday, when you were recanting your testimony on the need for price transparency –-

MS. McCONIHE:  In the secondary market.

MR. BRETT:   -- in the seconds market, I believe you said there is still a requirement for price discovery.

MS. McCONIHE:  That's correct.

MR. BRETT:  But I had understood you to say yesterday that - and in fact based at least in part upon your discussions with BP - you're satisfied there is price discovery.

MS. McCONIHE:  Yes.

MR. BRETT:  So if I thought I heard you this morning say there isn't, I heard wrong?

MS. McCONIHE:  I do not know the prices in the storage market in Ontario, and I don't know the quantities traded.  That was my testimony.  There is not sufficient information on the transactions for the primary product storage in Ontario for me to make a decision as to whether it is competitive or not.  

     MR. BRETT:  Well, then, maybe I heard right.  Let me go through this one more time.  

     I thought you said yesterday in recanting your testimony on the need for price transparency in the secondary market that there nonetheless remains a need for price discovery.  Am I right so far?  

     MS. McCONIHE:  Rephrase that.  

     MR. BRETT:  That you said, in recanting your testimony about the need for price transparency in the secondary market, there nonetheless remained a need for price discovery.  

     MS. McCONIHE:  That's correct.  

     MR. BRETT:  And I also understood you to say yesterday that, based at least in part on your discussions with BP, you became satisfied that there is price discovery in that secondary market.       


MS. McCONIHE:  An individual can go to any marketer and discover what the price of their need or product that they need would be.  

     MR. BRETT:  And he can go to several marketers, and in fact this transaction -- these transactions hearken back to the early days of deregulated gas prices, don't they, where people pick up the phone and get faxes and get quotes and make decisions?  

     MS. McCONIHE:  That's correct.  

     MR. BRETT:  All right.  And my concluding point on that, then, was you had concluded, at least in part, based on your discussions with BP, that there was adequate price discovery in the secondary market -- if I heard you say to Mr. Thompson this morning there wasn't adequate price discovery, then I heard wrong this morning.  I want to reconcile the two statements.  

     MS. McCONIHE:  No.  As an individual or somebody needing a product, I believe that that person can call up various marketers and get a price for that product.  

     As a policy matter and as an economist, I do not have sufficient price discovery and transaction discovery of the secondary market to form an opinion as to whether the market is competitive or not.  Those are two different things.  

     MR. BRETT:  All right.  But I take it that not only could BP make those phone calls and get the prices, but anybody else playing in that market could as well.  

     MS. McCONIHE:  That's correct.  

     MR. BRETT:  And they could get multiple quotes from multiple parties to meet their needs?  

     MS. McCONIHE:  That's correct.  

     MR. BRETT:  All right.  One last question or related questions, Ms. McConihe.  


Do I conclude correctly that if sufficient data about the secondary market would be obtainable without defining precisely what that is, but if sufficient data were obtainable, it could substantially alter your opinion in this case?  

     MS. McCONIHE:  Yes.  

     MR. BRETT:  And that would either be - and maybe it is no neater than this - either as mitigative market power otherwise found, or as helpful in determining either product or geographic market definition, which, in turn, would potentially impact the market power calculation?  

     MS. McCONIHE:  Definitely.  

     MR. BRETT:  Okay.  Those are my questions, Mr. Chairman, Ms. McConihe.  Thank you.  

     MR. KAISER:  Thank you, Mr. Brett.  

Mr. Brett, as you might guess, the Board has some interest in putting some questions to BP, and we would like you to give consideration to producing somebody.  If necessary, this could be done in camera.  I'm not asking you to call evidence, but we have some questions.  

     MR. BRETT:  I will take that up with them immediately, sir.  

     MR. KAISER:  Thank you, sir.  

Who is next?  

     MS. SEBALJ:  Mr. Janigan.  

     CROSS-EXAMINATION BY MR. JANIGAN:  

     MR. JANIGAN:  Thank you, Mr. Chair.  

Ms. McConihe, I have three general areas of cross-examination to deal with.  One deals with the issue of price elasticity and its affect on market power.  Secondly, I want to deal with, briefly, the issue of price volatility that my friend Mr. Smith discussed.  And thirdly, I want to deal with market failure and dangers of premature deregulation.  

     First, with respect to price elasticity.  This proceeding has heard a fair amount of evidence from the proponents of forbearance about the product market and the description of the product market but very little about the behaviour of price and demand in the chosen markets.  

     I wanted to initially put to you the same proposition or the -- confirm with you the same fact that I confirmed with Professor Schwindt earlier in the proceeding that if a firm is acting to maximize profits, the mark-up of price above marginal costs, expressed as a proportion of the price charged, is inversely proportional to the magnitude of the price elasticity of demand.  

     MS. McCONIHE:  Yes.  

     MR. JANIGAN:  Okay.  Effectively what that means is the more inelastic the demand, the greater the likelihood that a firm can enforce a price increase without losing market share.  

     MS. McCONIHE:  That's correct.  

     MR. JANIGAN:  Now, are you aware of any evidence that has historically shown that increases in the rates charged for storage by Union or Enbridge have resulted in decreases in demand?  

     MS. McCONIHE:  No.  

     MR. JANIGAN:  Now, do you agree that high price correlations are not determinative in defining the relevant market?  

     MS. McCONIHE:  Correct.  

     MR. JANIGAN:  And so, in effect, you could have -- high price correlations could be observed in the prices of two dissimilar products that were fabricated using similar inputs?  

     MS. McCONIHE:  Yes.  And I think if you look at general price correlations of gas spot prices in the US, in Canada, you might find a close correlation between the price at Dawn and the price at Henry hub, but that doesn't mean that that would be included in the geographic market.  It is just that those markets are linked.  

     MR. JANIGAN:  For example, two markets in different geographic areas may be subject to the same weather correlation, for example?  

     MS. McCONIHE:  That's exactly right.  

     MR. JANIGAN:  Okay.  And similarly, that low price correlations do not necessarily indicate that the products are not in the same market?  

     MS. McCONIHE:  That's correct.  

     MR. JANIGAN:  Do you agree with the following statement:  Just because a monopolized product bases close demand substitutes at the monopoly price, it does not follow that the firm producing the product has no market power; it is only if the substitution possibilities are so large as to generate a highly elastic residual demand that the monopoly has no significant market power?  

     MS. McCONIHE:  That's correct. 

     MR. JANIGAN:  Would you agree that ultimately and 

theoretically the price elasticity of demand determines market power?  

     MS. McCONIHE:  Yes.  

     MR. JANIGAN:  Okay.  I want to deal with issues of price volatility; in particular, the significance of price volatility and how it might occur.  

     As I understand it, and in some of the examples that you gave of price volatility in the American markets, I think in the California market in 2001 and 2002 in that winter some ascribed that price volatility to price manipulation by some of the players in the market.  

     MS. McCONIHE:  Yes, especially El Paso.  

     MR. JANIGAN:  Okay.  And I take it the likelihood of price manipulation by players in the market would increase with market power?

MS. McCONIHE:  Correct.

MR. JANIGAN:  So the likelihood of price manipulation accompanying price volatility grows greater in the event that players are in markets where they enjoy market power?

MS. McCONIHE:  That's correct.

MR. JANIGAN:  Now, as I understand it, there are other means available to mitigate price volatility in the market.  Some of these would include things like increasing pipeline capacity?

MS. McCONIHE:  Correct.

MR. JANIGAN:  Hedging?

MS. McCONIHE:  Yes.

MR. JANIGAN:  Purchase gas variance accounts?

MS. McCONIHE:  Yes.

MR. JANIGAN:  And dual fuel supply?

MS. McCONIHE:  Yes.

MR. JANIGAN:  And finally, you have touched upon with my friend, Mr. Thompson, some of the consequences of market failure in the event of premature deregulation.  

Is there anything else that you could add to what may be the consequences of premature deregulation in the case of storage?

MS. McCONIHE:  Well, I think if you look at the FERC Staff Report of 2004, they say that there is likely potential for market manipulation when there is little transparency of transactions; little price discovery; and I think they mention a third item that is conducive to manipulation of the market.  And I think those are important things to keep in mind here.

MR. JANIGAN:  And the measures you discussed with my friend, Mr. Gruenbauer, to ensure that in the event that forbearance does occur that there are the means to monitor those forbearance, those are the kinds of things -- those are the kind of protections you would suggest?

MS. McCONIHE:  Yes, yes, I have suggested them.

MR. JANIGAN:  Okay.  

Thank you, Mr. Chair, those are all of my questions.

MR. KAISER:  Thank you, Mr. Janigan.

MS. SEBALJ:  I believe that leaves us --

MR. KAISER:  Please proceed.  

Mr. Dingwall, any questions?

MR. DINGWALL:  I have just a couple, Mr. Chair.

MR. KAISER:  All right.

CROSS-EXAMINATION BY MR. DINGWALL:
MR. DINGWALL:  I will not take up Mr. Thompson's tendency to comment on the chair settings and heights.

Good morning, Ms. McConihe.  My name is Brian Dingwall.  I am here on behalf of Canadian Manufacturers & Exporters, and I just have a few brief questions for you.

Would you agree that the conditions in the Ontario market, in isolation, with regards to storage, are quite different from the market conditions in the United States as a whole?

MS. McCONIHE:  Yes.

MR. DINGWALL:  And how would you describe that difference?

MS. McCONIHE:  That difference being that, for one instance, there is no revelation of market transactions in connection with storage, in terms of quantities held by whom and prices.

In addition, there is market-based rates without any formal hearing on -- any formal studies being submitted for market power.  There is not the presumption that there is market power, absent a showing that there is no market power.

MR. DINGWALL:  Now, moving on to take that a step further.  With regard to the sufficiency of storage assets to meet the demands of the Ontario market, would you say that we're in a different position in Ontario when compared with the United States as itself?

MS. McCONIHE:  No, I would not.  I don't know what you mean by "sufficiency."  Is there excess demand?  Is that what you're asking?

MR. DINGWALL:  Well, we seem to have more storage than more demand for storage by Ontario customers.  Would you agree with that?

MS. McCONIHE:  I am not sure about that.

MR. DINGWALL:  Okay.  Would you agree the same policy considerations that led FERC to establish Order 678 are present in Ontario or not present in Ontario?

MS. McCONIHE:  Present.

MR. DINGWALL:  Would you see a concern about the security of supply for Ontario as being in competition with the overall goals of FERC's 678 for the United States market?

MS. McCONIHE:  Could you rephrase that, I'm sorry.

MR. DINGWALL:  I will try.

MS. McCONIHE:  I got distracted.

MR. DINGWALL:  Ontario is a separate political market.  Would you see a concern over Ontario maintaining stable prices for Ontario customers as being a concern that is in conflict with the objectives of FERC Order 678?

MS. McCONIHE:  No.

MR. DINGWALL:  Okay.  

Now moving on my final area.  A number of parties have discussed price transparency with you, with reference to the secondary market.  I take it that in a FERC market, where there has been forbearance in the regulation of storage prices, there would be a regime of the reporting of the volumes and the terms, as well as the requirement that there be an electronic bulletin board in place to give notice of the availability of transactions.  Is that correct?

MS. McCONIHE:  That's correct.

MR. DINGWALL:  And that is kind of the standard hallmark of a market that maintains price transparency?

MS. McCONIHE:  Yes, but it is more of a market monitoring device to detect market manipulation and affiliate dealings.

MR. DINGWALL:  Are you aware of how the storage and transaction services of Enbridge Gas and Union Gas work?

MS. McCONIHE:  In what connection?

MR. DINGWALL:  In terms of how they market storage and transportation services, how notice is given, and how reporting of those services is made?

MS. McCONIHE:  As I recall from the evidence presented by Union, maybe at the Technical Conference, I believe they say that they post when they have available interruptible transmission capacity.  But it is not something that is posted daily or whatever; it is just if somebody asks, then they will say it is available or not available.

MR. DINGWALL:  With the same company managing its system needs and the maximization of its assets which it seeks to bring to account for its shareholder, do you see any potential that there could be some form of market power arising from that relationship and from any discretion there might be in the exercising of those functions?

MS. McCONIHE:  Yes, definitely.  I take issue that storage for infranchise and exfranchise should be managed by the same person, because there might be incentives there for maximization of profits to the detriment of their bundled customer.

I think, as I have testified before, there should be functional separation so that the profit incentives of the marketing divisions, let's say, don't hinder the obligation to serve of the LDC portion of the business.

MR. DINGWALL:  Thank you, Ms. McConihe.  

Those are my questions.

MR. KAISER:  Thank you, Mr. Dingwall.  

Ms. Sebalj.
MS. SEBALJ:  Mr. DeVellis, did you have any questions?

MR. DeVELLIS:  No.

MS. SEBALJ:  I want to make sure I don't pre-empt anyone.   

We are next, and I assume we should get started?

MR. KAISER:  Thank you. 

FURTHER CROSS-EXAMINATION BY MS. SEBALJ:

MS. SEBALJ:  I am trying to get a bit of a handle - maybe I am a bit slower than everyone else in the room - but I need to get a handle on how your initial evidence may be different from what we have heard in the last couple of days.

As I understood your initial Exhibit X2.1, primarily your issue at that point which did not allow you to determine that there was a workably competitive market, was the geographic market; is that correct?

MS. McCONIHE:  Yes.

MS. SEBALJ:  And you drew the boundary around Ontario?

MS. McCONIHE:  That's correct.

MS. SEBALJ:  And you drew the boundary around Ontario or at the border, I thought, primarily due to the fact that the primary pipeline capacity was subscribed?

MS. McCONIHE:  That's correct.

MS. SEBALJ:  And has that view changed?

MS. McCONIHE:  No.

MS. SEBALJ:  And has your evidence with respect to the secondary market -- or has your evidence in relation to the secondary market, that hasn't changed, that view, the fact -- I think you have acknowledged there is the potential for a secondary market in pipeline capacity?  

     MS. McCONIHE:  Right, and goods generally in the secondary market.  

     MS. SEBALJ:  And as I understand your evidence from today, the issue that you have with that is that you have no way of, I think you said, touching or feeling what actually exists in the secondary market?  

     MS. McCONIHE:  It goes beyond that.  I believe that the secondary market does exist; so therefore quantification of it is not the issue in itself.  It is the degree that storage users use the secondary market as an alternative to storage, and that would go to the question of mitigation of the market power I found in Ontario.  

     MS. SEBALJ:  And I guess this is where my confusion lies.  And maybe this is academic and it doesn't matter; but in drawing the geographic market, at first it was pipeline constraints but now it is more about whether or not Ontario consumers actually are able to -- or actually use the secondary market and other US storage facilities; is that correct?  

     MS. McCONIHE:  That's correct.  

     MS. SEBALJ:  What type of evidence would you need to allow you to say that the market is workably competitive?  

In other words, I have heard that there was evidence showing that Gaz Met uses US storage, Union uses US storage, and Enbridge.  I am trying to get a feel for what other evidence would be required, and I guess we have heard from BP -- what other kind of evidence would be required for you to be satisfied that there are Ontario consumers using US storage.  

     MS. McCONIHE:  I would want to have sufficient evidence that there is a large degree of Ontario customers using secondary market products.  It doesn't have to be storage and here or there; it is the products.  

     MS. SEBALJ:  How would you suggest that the panel could get that evidence?  I guess you said that it’s difficult.  

     MS. McCONIHE:  It is difficult.  I have tried.  I don't know how.  Unless, as has been suggested, they request evidence from BP.  

     MS. SEBALJ:  And would some of your suggestions with respect to -- I guess with respect to price transparency -- I’m just trying to get a handle on if, for instance -- are you suggesting that we need to put mechanisms in place first to be able to assess the extent of the secondary market before you can make the next step, which is to decide that it is workably competitive?  

     MS. McCONIHE:  No, I don't think there should be any kind of regulation on the secondary market.  There is not in the US.  But there has to be sufficient evidence that the Ontario storage users regard this as a substitute.  

     MS. SEBALJ:  But we have no way of measuring that.  

     MS. McCONIHE:  Right.  

     MS. SEBALJ:  So aren't we caught in a bit of a feedback loop?  

     MS. McCONIHE:  Yes.  

     MS. SEBALJ:  And so how does the FERC deal with that, if the secondary market is not reporting in the US?  

     MS. McCONIHE:  It's put it to the potential storage -- the storage providers requesting market-based rates; that they determine how they're going to quantify that, if at all.  

     It is my position that even though they've expanded the product definition, that you will not see a lot of people getting market-based rates, because it is a very difficult thing to prove.  

     And I would suggest that the product substitutes that the Order 678 has accepted are some that have already been accepted.  LNG –- certainly Avoca considered LNG as a product substitute.  So that is nothing new.   

     Unused transmission capacity would be an element of a 

product substitute; that's in Order 678.  The extensive use of financial instruments, as FERC has suggested, would be another.  But you would have to find some way to quantify the magnitude of those substitutes as mitigating market power.  

     MS. SEBALJ:  Thank you.  I am going to take you now to some various pieces of your reply evidence, which is Exhibit X2.2.  

At page 5, you assert in the first full paragraph on that page that: 

“The EEA Schwindt and the CEA file failed to apply price screens to define the relevant geographic market.”  

     And in relation to that, we have obviously looked fairly extensively at table 2 of your evidence, and I think I heard you say to, I believe it was Mr. Rupert, that this wasn't originally intended to be used as a price screen.  Did I get that wrong?  

     MS. McCONIHE:  Well, it is not intended to be an indicator of market power.  

     MS. SEBALJ:  Okay.  Can you help me out with that?  What is the purpose of the price screen?  

     MS. McCONIHE:  This price screen on table 2 is an indication that products are available in these geographic markets at a low enough price to be a substitute for storage in Ontario.  

     MS. SEBALJ:  And if there are enough products available to be a substitute, is that not a mitigation against market power?  

     MS. McCONIHE:  It would be an expansion of the potential geographic market and, yes, it would be potentially mitigation because you have a larger market and everybody's shares would go down.  

     MS. SEBALJ:  When Mr. Thompson took you through your working papers that back up this table 2 and made some sort of corrections on the fly and provided you with some numbers, was that a price screen analysis?  

     MS. McCONIHE:  It would be applied to the geographic market, the potential geographic market.  And I think what he was suggesting was that if I made the corrections that Mr. Leslie suggested I make to the Union rate using 1 dollar-and-something instead of 3 dollars-and-something, that that would so skew the price relationships that none of these areas would be competitive with Union storage.  

     MS. SEBALJ:  And just while I am on that topic.  The prices that were being compared in your tables - I believe that you answered this question previously - but to your knowledge, these are tariff rates; is that correct?  

     MS. McCONIHE:  That's correct.  

     MS. SEBALJ:  So how relevant is this analysis that Mr. 

Thompson took you through to an analysis of a competitive market?  In other words, if these are tariff rates, these are not the rates that are necessarily going to be the rates that are used between customers and the storage providers; is that correct?  

     MS. McCONIHE:  If I were an Ontario storage user looking to displace my Ontario storage, I would go to the tariffed rates and I would also go to the tariff transmission rates to see if I stored gas in the US, whether the costs would be comparable to what I would pay in Ontario.  That’s all that does.  

     MS. SEBALJ:  But is it the appropriate number to be using for a price screen?  

     MS. McCONIHE:  I think you are getting confused with the price screen that indicates market power that -- the definition of market power is the ability of, let's say, a storage provider to raise prices 10 percent above.  This does not go to that.  

     This goes to the appropriateness of including areas that could substitute their storage for Union's storage.  It does not go to market power at all.  It is just an indication of whether their products in those geographic markets that could substitute.  It has nothing to do with market power, except for in defining the geographic market.  

     MS. SEBALJ:  And that's fair, but is that not – were we not doing this this morning with Mr. Thompson with the 10 percent in mind?  

     MS. McCONIHE:  We were just hypothetically using 10 percent.  We could use 3 percent.  We could use 15 percent.  

It is just what is the customer's threshold of price differentials to use another product?  It has nothing to do with market power.  

     MS. SEBALJ:  Thanks.  Turning now to page 7 of your reply.  In the first paragraph, you say:  
“Gas price correlations cannot indicate gas storage as competitive.  Movement of gas prices and basis differentials do not reveal storage prices in Ontario are competitive with storage prices in the U.S.”

Can you just elaborate on that statement.

MS. McCONIHE:  Okay.  Price correlations, as I explained earlier, what that tells you is that the prices are moving in the same direction in various geographic locations.  So you would conclude that the markets may be linked.  

But that linkage, if they weren't co-related -- let's say you're comparing the price in Ontario to the price of gas at some hub in California and you found they were not co-related; they may indeed be co-related, but the differential might be explained by weather differences.  It might be warmer in a particular location and, therefore, prices fall; or they might be higher, the weather might be colder.  So the correlation is just an indication that the markets are linked.

MS. SEBALJ:  So if we turn to page 11 of the Acres study, which is tab 7B the second part of that tab –

MS. McCONIHE:  Right.

MS. SEBALJ:  -- of, I believe it is, I8.1.

MS. McCONIHE:  What page?

MS. SEBALJ:  Page 11.

MS. McCONIHE:  Okay.

MS. SEBALJ:  You have been taken to this quote before, but it says: 

“The price of gas traded in Michigan has historically correlated very closely with the price of gas traded in Ontario.  This is evidence that Ontario and Michigan effectively operate as a single market.”

Is your evidence in this proceeding that Ontario and Michigan no longer operate effectively as a single market?

MS. McCONIHE:  No.  I did the same price correlation in my direct -- in my primary, May 1st.

MS. SEBALJ:  Just so that I am clear, you are saying they operate as a single market but that no one in Ontario is taking advantage of that?

MS. McCONIHE:  That's correct.

MS. SEBALJ:  Or that you're not sure whether anyone in Ontario is taking advantage of it?

MS. McCONIHE:  I'm not sure.  Let’s put it that way.  I just need evidence to show that they are using the U.S. storage.

MS. SEBALJ:  In this price correlation analysis, is there -- should we be distinguishing between the price for the commodity and the price for the storage?

MS. McCONIHE:  The price of the commodity is the only price available to do these correlations, and I would conclude that it really has nothing to do with storage.

MS. SEBALJ:  So does that mean, then, that the commodity market is integrated?  What conclusions can we draw about the integration of the storage market?

MS. McCONIHE:  I don't think you can, other than a showing that the storage prices are similar between the two areas and that customers in Ontario use U.S. storage, or vice versa.

MS. SEBALJ:  Thank you.  

Turning now to page 9 of your reply.  In the last full paragraph, you say:   

“Substitutes for storage need to be of the same quality and price of storage to be categorized as a product substitute.”

And you later say - I believe it is the second-to-last sentence - you say:   

“As a result, marketers would need a premium to use either storage or transportation in such transactions.  Also, there is no evidence that these transactions could actually displace storage.”

In your -- you will recall in the Technical Conference we heard about a 10-day storage deal between Constellation and Enbridge.

MS. McCONIHE:  Yes, that's correct.

MS. SEBALJ:  Do you consider that kind of a deal to be a substitute for storage?

MS. McCONIHE:  Yes.

MS. SEBALJ:  My apologies.  I am just eliminating questions that have already been asked.

At page 8 of your reply, the second paragraph says:

“Another issue raised by intervenors was what should be included in the calculation of market share and concentration, all storage capacity or only storage capacity available to third parties.”

You excluded storage capacity not available to third parties; is that correct?

MS. McCONIHE:  That's correct.

MS. SEBALJ:  And the EEA evidence included all storage capacity?

MS. McCONIHE:  That's correct.

MS. SEBALJ:  Can you explain whether your approach of using only capacity available to third parties is the norm in both market share and HHI calculations?

MS. McCONIHE:  FERC usually requires total capacity used for its gas storage markets.  But I do an awful lot of electric market power studies, and in those market power studies FERC requires you to present evidence as to generation that is available to third parties, that is not used to serve native load.

MS. SEBALJ:  So in this case, we should be using which one?

MS. McCONIHE:  I believe the correct measure is what is available to the market, i.e., to third parties.  I don't think including storage dedicated to LDC customers is appropriate.  I think it overstates the market size.

MS. SEBALJ:  Thank you.  

On page 12 to 13 of your reply, you indicate that Union could use infranchise capacity to the detriment of the infranchise customers, because there is no means to monitor how the storage capacity is utilized in the market.

MS. McCONIHE:  That's correct.

MS. SEBALJ:  Can you provide some scenarios or some examples where Union could use infranchise capacity to the detriment of the infranchise market?

MS. McCONIHE:  Well, I heard evidence presented that what they intend to do is to have one operator of the infranchise and exfranchise operations.  It would seem to me that they could withhold available storage from the infranchise bundled customer and then go out on the spot market and buy at a higher price to serve that customer and have it just rolled into rates and then make available that storage space that they displaced or withheld from the  infranchise market to receive a higher market-based price.  And, as I understand the evidence, then that revenue would go to their shareholders.

So there is an incentive there.

MS. SEBALJ:  And in your evidence, you refer to the FERC Standards of Conduct for transmission providers.

MS. McCONIHE:  Right.

MS. SEBALJ:  Is that what you would recommend to this Panel be put in place?  Or is there anything else that -–

MS. McCONIHE:  Yes, I would recommend that.

MS. SEBALJ:  Do you agree that even if the use of storage in Michigan by an Ontario customer - including the transportation to Dawn - is more expensive than the use of Dawn storage, a monopolist controlling all of the Ontario storage might still not possess market power?

MS. McCONIHE:  Would you assume that transmission is available?

MS. SEBALJ:  Yes, assuming there are no constraints.

MS. McCONIHE:  I believe that customers would look at their options.  And if it were cost effective to use the Michigan storage, that you would see people looking at their options.  And therefore, there would be a mitigation of market power.

MS. SEBALJ:  And in that case, doesn't it mean that the price for storage is effectively being set in Michigan?

MS. McCONIHE:  What do you mean?

MS. SEBALJ:  I guess, if customers are willing to do that, does it not indicate that the price -- effectively, I guess I'm saying the prices are co-related.

MS. McCONIHE:  I would say that what you would be seeing is that the cost-of-service storage in Michigan might be set lower -- is probably lower than the market-based storage prices in Ontario.

MS. SEBALJ:  I think I heard yesterday that in your  initial report you said that primary uncontracted pipeline capacity was relevant to the geographic market boundaries.  

     MS. McCONIHE:  Yes.  

     MS. SEBALJ:  That is still your position?  

     MS. McCONIHE:  Right.  

     MS. SEBALJ:  But it seems like your evidence with respect to transmission constraints has changed.  Are those one in the same; the fact that primary uncontracted pipeline capacity is relevant, does that equate to a pipeline constraint?  

     MS. McCONIHE:  You confuse the word "constraint" with “fully subscribed.”  “Constraint” means something entirely 

different.  

     MS. SEBALJ:  So then are transmission constraints relevant to the geographic market? 

     MS. McCONIHE:  Yes, because generally when you have a 

constraint, prices on the other side of the constraint where they can't get gas is usually higher; therefore the markets separate.  

     MS. SEBALJ:  But in this case we have heard that prices are co-related, meaning -- 

     MS. McCONIHE:  -- there are no constraints.  But that doesn't have any indication of market power.  

     MS. SEBALJ:  I think there have been lots of questions around this, but I just want to give you an opportunity to answer the question directly, I guess.  

     What explains the difference between your findings on the extent of the geographic market in the Acres report versus your evidence in this proceeding?  

     MS. McCONIHE:  Well, at the timing of the Acres report Vector was coming online and so there was indication that there was transmission available between those marketplaces.  In this evidence, there is no indication that there is transmission available in the market, and, therefore, you can't move the gas from the US storage to Ontario as a substitute.  

     MS. SEBALJ:  But we have just said that -- we have just said transmission constraints do not indicate -- or the lack of transmission constraints does not indicate whether there is market power or not; is that correct?  

     MS. McCONIHE:  The lack of. 

     MS. SEBALJ:  In the previous question, I asked whether transmission constraints were relevant, and you said that the absence of transmission constraints does not equate to an absence of market power.  

     MS. McCONIHE:  That's right.  

     MS. SEBALJ:  And now we're saying that the difference between the Acres report and your evidence in this proceeding was Vector coming online.  

     MS. McCONIHE:  That's correct.  

     MS. SEBALJ:  And that has to do with -- that isn't relevant to transmission constraints?  

     MS. McCONIHE:  I am not talking about transmission constraints.  I am talking about fully subscribed pipelines.  We really need to keep that distinction.  

     MS. SEBALJ:  So when Vector was coming online, was it not fully subscribed?  

     MS. McCONIHE:  I don't believe so.  

     MS. SEBALJ:  If it was, would that have changed your 

analysis in the Acres report?  

     MS. McCONIHE:  Yes.  But also, I don't know at that point in time whether there was unsubscribed capacity on the US pipelines.  I would suspect that there were, so that the Vector made the difference.  

     MS. SEBALJ:  In your opinion, what's the difference between a fully subscribed pipeline and a transmission constraint?  

     MS. McCONIHE:  Fully subscribed pipelines, there can be an adequate flow, no disruption in the flow of the gas to the markets, because it's managed.  A pipeline constraint would be that there is either an act of God that disrupts the flow of gas, but it is basically a disruption of the flow of the gas to the market.  

     MS. SEBALJ:  I am being asked to take you back to the discussion we had a couple of minutes ago with respect to the gas price correlation analysis, and I think you told me that the price correlation has to do with the commodity and not necessarily with storage prices.  

     MS. McCONIHE:  That's correct.  

     MS. SEBALJ:  Are we, then, saying that one market for the commodity, but potentially two separate markets for storage?  

     MS. McCONIHE:  Perhaps.  And as I indicated earlier, you can get price correlations with other markets, like Dawn to Henry hub, but that doesn't necessarily mean they're in the same geographic market.  

     MS. SEBALJ:  For commodity, or for storage?  

     MS. McCONIHE:  Commodity.  

     MS. SEBALJ:  I am being bombarded from both sides.  

     [Laughter]  

     MR. KAISER:  Can I ask a question while Ms. Sebalj is consulting with her economists?  

     QUESTIONS FROM THE BOARD: 

     MR. KAISER:  In the Acres report, you stated very clearly this is one market; look how closely these commodity prices are linked.  

     MS. McCONIHE:  That's right.  

     MR. KAISER:  One would assume in that statement there were no transportation barriers?  

     MS. McCONIHE:  Right.  

     MR. KAISER:  So then you ask yourself, Okay, if the commodity prices can be so closely linked, why can't the storage prices be so closely linked?  And your answer, I take it, is suddenly there are transportation barriers?  

     MS. McCONIHE:  No, no.  That there are no statistics on storage prices that you could do such a correlation.  

     MR. KAISER:  I understand that.  And that is a valid point.  But you did have evidence, and you did put it in that report, and you have updated it, in fact, and it showed the correlation, very close correlation, between those commodity prices at Dawn and MichCon, and I forget the other trading point in Michigan.   

     Wouldn't you infer from that that the storage prices would be just as closely linked; I mean, as an economist?  

     MS. McCONIHE:  Not necessarily, because the storage prices -- I think in the US there are a few market-based ones, but they're primarily cost of service; whereas, in Ontario they're market-based.  

     So you could have a non-correlation of the prices based on those regulatory differences.  

     MR. KAISER:  Well, we have regulatory differences in Ontario too.  We have cost-based and we have market-based.  That is exactly what exists in Michigan too, isn't it?  

     MS. McCONIHE:  Yes.  

     MR. KAISER:  So leave that aside.  There are market-based prices.  I know don't think the 90 cents is market-based, but I mean, there is no limitation on the price that Union charges for storage.  

     MS. McCONIHE:  Right.  

     MR. KAISER:  I take it from the evidence you at least filed in Acres that whether it was Michigan public service commission or whether it was FERC, there are market-based rates in Michigan as well?  

     MS. McCONIHE:  That's correct.  

     MR. KAISER:  So, again, without the evidence -- I know you can't get the data, but looking at the data you did present with respect to the link in these commodity prices, wouldn't you infer from that it is pretty likely those storage prices in the market-based rate area would be exactly comparable?  

     MS. McCONIHE:  No.  

     MR. KAISER:  Why is that?  

     MS. McCONIHE:  Because I don't think that's sufficient to have a correlation to make the next step.  I think the correlation is just an indication that the markets may be linked, but it is not dispositive of it.  

     MR. KAISER:  Well, the correlation tells you something.  When you have that close a correlation in those commodity prices -- and the conclusion, in fact, you drew back in the Acres days was this is one market; these markets are linked. 

     MS. McCONIHE:  Right.  

     MR. KAISER:  There is active trading such that the prices match each other very closely. 

     MS. McCONIHE:  Right.  

     MR. KAISER:  That is an infrastructure question that happens, and that yields a price in the market.  What is so unique about the market-based price of storage that the same result wouldn't follow?  

     MS. McCONIHE:  Let me pose a question to your question.  If you found price correlation in Ontario and Henry hub -- 

     MR. KAISER:  No, you don't get to ask me questions.  

     MS. McCONIHE:  Oh, come on.  

     MR. KAISER:  I am not talking about Henry hub.  I am talking about Michigan and Ontario. 

     MS. McCONIHE:  I think you can get very close commodity price correlations, even if an area does not have storage.  

     MR. KAISER:  All right.  I'm sorry I interrupted you, Ms. Sebalj.  


FURTHER CROSS-EXAMINATION BY MR. SEBALJ (CONT’D):

     MS. SEBALJ:  Well, in fact, that was going to be the nature of my next question, so that's fine.  

     I wonder if I could ask for an undertaking for you to provide the amount of unsubscribed Vector capacity in 2001 –- or the study period for the Acres study.  

     MS. McCONIHE:  Sure, I can do that.  

     MS. SEBALJ:  That is K9.5.  

     UNDERTAKING NO. K9.5:  TO PROVIDE AMOUNT OF VECTOR 
CAPACITY IN 2001

     MS. SEBALJ:  Just a few more questions.  

     In your discussion with Mr. Thompson, there was this 10 percent, whether or not the price can be increased by 10 percent or more.  I think that question was asked of you as to whether or not that was the appropriate test.  You agreed it was.  

     Then you chatted about the CNG decision.  And in the CNG decision, this 10 percent price difference, whether or not an entity can maintain a 10 percent price difference profitably -- is that -- I am completely ruining that test, but that is what you were discussing?

MS. McCONIHE:  We were actually not discussing that particular test.  In CNG, we were discussing the test that goes to whether CNG had potential market power.  The test on table 2 is just whether products are comparable among those markets.

MS. SEBALJ:  Right.  And I am not talking about table 2.  This was your discussion with Mr. Thompson about the price of the burner tip.

MS. McCONIHE:  Okay.

MS. SEBALJ:  He took you to the Union cost-based rate of 30 cents and the Enbridge cost-based rate of 40 cents.  Then he asked whether this was the base line for the market power analysis at the burner tip.

MS. McCONIHE:  Right.

MS. SEBALJ:  And you said yes.  I am wondering -- I guess I am going to challenge that.  Is that really the correct starting point?

Doesn't a market power analysis say that you have to sustain a price increase over the competitive, over your competitors?

MS. McCONIHE:  Right.

MS. SEBALJ:  And the 30 and 40 cents in this case are cost-based rates.

MS. McCONIHE:  Right.

MS. SEBALJ:  And so is that indeed the correct starting point for this analysis?

MS. McCONIHE:  That is what FERC typically uses, because it is the regulated price that is available in the market.  Ontario is different, so I -- you know, I hesitate to say that that is how FERC would apply it in this instance.

MS. SEBALJ:  And just in your opinion, from an economist’s perspective, if the current regulated price is significantly lower than the long-run marginal cost, is it still appropriate to use that price?

MS. McCONIHE:  If you had the long-run marginal cost, that would be the appropriate starting point, but generally that is not available.

MS. SEBALJ:  And Mr. Gruenbauer took you to -- or you were discussing with him the El Paso situation.  And in that case, there was an affiliate relationship, and it was an example of fairly significant bases blowout.  And there was a FERC investigation then, as I understand it, a reallocation of the pipeline capacity.

MS. McCONIHE:  That's correct.

MS. SEBALJ:  I am wondering whether you know whether, in that case, FERC found that the El Paso affiliate was withholding that capacity or whether there was anything untoward going on from an Affiliate Relationships Code perspective?

MS. McCONIHE:  I think what the decision said was something to the effect that they couldn't exactly determine that the affiliate was withholding, but they disapproved of the relationship awarding the affiliate all of that capacity.  And, therefore, it was not a showing of market power, but it was a potential abuse that they decided to act upon.

MS. SEBALJ:  Was there any sense that the award to the affiliate caused the basis blowout?  In other words, I am assuming that it was at least awarded to the affiliate on some sort of RFP basis.

MS. McCONIHE:  No, it wasn't.

MS. SEBALJ:  It wasn't?

MS. McCONIHE:  No, the affiliate bid on it.  It was available; it bid on it; and there was no RFP on it.

MS. SEBALJ:  I think those are all of my questions.  

Thank you.

MS. McCONIHE:  Thank you.

MR. KAISER:  Thank you, Ms. Sebalj.

QUESTIONS FROM THE BOARD:
MR. RUPERT:  Just a few questions, Ms. McConihe.

I want to talk about table 2, but not numbers.  But before I get to that, this unsubscribed transmission capacity is still confusing to me.

In the U.S., when FERC approves market-based rates for a storage facility, does it do so with a condition that should ever in the future connecting pipelines become fully subscribed, that market-based rates are revoked?

MS. McCONIHE:  No.

MR. RUPERT:  Why not, under your theory of this market?

MS. McCONIHE:  Because it assumes that people that have transmission to the storage area, that have subscribed transmission, are using it and there would be no basis to take that opportunity away from them.  But they do not consider it.

MR. RUPERT:  So if FERC had weighed in four years ago on Enbridge and the Acre’s report that you did with some others and approved market-based rates, the fact that Vector was fully subscribed, or whatever it is today that now bothers you, wouldn't be a factor?

MS. McCONIHE:  It would be a factor in granting it.

MR. RUPERT:  Four years ago?

MS. McCONIHE:  Yes.

MR. RUPERT:  So it is a particular moment in time that you grant market-based rates on which everything hinges forever?

MS. McCONIHE:  Right.

MR. RUPERT:  Does that make sense?

MS. McCONIHE:  So far.  I think -- one of the questions in the hearings on Order 678 was whether they should revisit the market power issue every three to five years, as they do electric, and they decided not to.

MR. RUPERT:  So no one at FERC monitors unsubscribed pipeline capacity into a storage area once they have granted market-based rates?

MS. McCONIHE:  That's correct.

MR. RUPERT:  So it can't be that important if they're not monitoring it, I assume.

MS. McCONIHE:  I think once they grant it, absent a customer complaint, they would not revisit it.

MR. RUPERT:  Okay.  

Table 2 -- I don't want to get into the numbers, so it doesn't matter which version you pull up.  You may not even need to have it in front of you, actually.  If we were doing table 2 not for Union or Enbridge but for ANR, Michigan, Dominion - anywhere - is this an analysis that is done by you or FERC or others when you are looking at market-based rates for a facility in the U.S.?

MS. McCONIHE:  Yes.  I think I pointed out that in the Northwest Natural they looked at transmission rates in particular to determine that a customer that missed could not get Canadian storage because they would be three times the price.

MR. RUPERT:  I'm saying this particular -- so if I were -- I won't ask you this, but if I were to ask you to redo table 2 and, say, instead of doing it from a Union/Enbridge perspective, let's do it from a Dominion perspective; are you convinced that the results of that work would support the market-based rates for the facilities that currently have them, i.e., the geographic area for all of the facilities on here, those of whom have market-based rates?  Not all of them do.  But would your table 2 analysis support market-based rates -- sorry, excuse me, the market area that each of these people had in front of FERC when they had asked for the market-based rates?

MS. McCONIHE:  I believe it does.  And I think in the New York State electric gas they proposed various geographic market definitions.

MR. RUPERT:  But do you know that?  If you were to redo that, do you know that this analysis would support that?

MS. McCONIHE:  Oh, no.

MR. RUPERT:  You don't?

MS. McCONIHE:  No.

MR. RUPERT:  Okay.  Just a question on FERC versus State regulators, and I get confused sometimes about what FERC regulates and what they don't.  But in that storage report by the Staff that you referred to a few minutes ago, I think -- I am just going to read it, because I get confused.  It is nothing -- this is nothing –-

MS. McCONIHE:  I have it.

MR. RUPERT:  -- contentious, but I just want to make sure I get it correct.

MS. McCONIHE:  What page are you on?

MR. RUPERT:  Page 12.  Just two sentences that describe FERC's jurisdiction in storage.  It says: 

“The Commission has jurisdiction over any underground storage project that is owned by an interstate pipeline and integrated into its system.  Also, independently operated storage projects that offer storage services and interstate commerce under the Commission’s jurisdiction.”

Now, everything we have heard here suggests or states that not all storage facilities in the U.S. are under FERC's jurisdiction.

MS. McCONIHE:  That's correct.

MR. RUPERT:  Do you have any, sort of, ballpark figure as to how much, in capacity terms, is subject to FERC versus subject to State regulation?  

MS. McCONIHE:  Well, let me put it this way:  Not all States regulate the gas, so there could be storage facilities that are intrastate that are not regulated by anybody.

MR. RUPERT:  So we have FERC-regulated, State-regulated, and sort of not regulated?

MS. McCONIHE:  Right.

MR. RUPERT:  Any sense of, just in rough terms, the FERC-regulated storage as a percentage of the whole?

MS. McCONIHE:  I would say it would be at least two-thirds, if not more.

MR. RUPERT:  Two-thirds.  So just use that as a ballpark number.  For that one-third that is not FERC regulated, do the same sort of transparency things that you find appealing in the FERC markets exist in those markets?

MS. McCONIHE:  No.

MR. RUPERT:  So I am not sure I understand why the FERC reporting and things that are available from the FERC-regulated storage operators becomes the standard for assessing storage market power.

MS. McCONIHE:  Well, one, they have had a lot of experience at regulating storage and market-based rates.  I believe that they still monitor the markets, regardless of whether they have market-based rates or they don't.  Without some kind of reporting requirement, there is no way to detect market manipulation or somebody discriminating against their access to a storage facility.  

     MR. RUPERT:  You're not saying that those state-regulated facilities that might be charging market rates, if there are any, should have that revoked?  

     MS. McCONIHE:  No.  

     MR. RUPERT:  So it is not absolutely essential that that be the FERC type of reporting and information that, requirements -- 

     MS. McCONIHE:  Well, the one I know the best is Michigan.  And the operators that they have granted market-based rates to, they gave them market-based rates based on the fact that these facilities are providing excess demand to the market, that there was really no need for these facilities yet.  Yet, because of that, they gave them market-based rates to have the flexibility to price below cost of service or however they wanted to charge.  But, like you, they also have a maximum rate on top of it.  

     MR. RUPERT:  Just two other areas, quickly.  

I think yesterday, actually, you mentioned this a little bit as well.  Back on, I think it might have been the 30th of June - it doesn't matter - when Mr. Reed was testifying, we were talking about what happens in the United States where there is a cost-based storage facility and someone has space there and they resell that in the secondary market.  

     In a nutshell, I took from Mr. Reed that one way or another ultimately, if that is worth more than cost-based rates, someone is going to pay more than that.  

     MS. McCONIHE:  In the secondary market in the US, FERC does not allow that space to be resold directly above the cost-of-service rate, but there is nothing to prevent a holder of that storage capacity to resell to somebody else at a higher rate.  

     MR. RUPERT:  Right, right.  So you and Mr. Reed are on the same wavelength?  

     MS. McCONIHE:  Definitely.  

     MR. RUPERT:  When you go to your May 1st report, page 33 -- it is in the conclusion, I believe.  This is the last full paragraph in section 12 just before the section 13 heading.  

It says:  

“Customers selling cost-based storage at market prices in the secondary market have been identified as a concern.  In this situation, customers would be able to sell their cost-based storage in the secondary market at higher prices and the gas utilities would not profit from those transactions.”  

You go on to say:

“However the development of a secondary 

market for gas storage is an efficient way to reallocate storage capacity.”  

     Now, right now we have market-based rates in effect, though they may not be officially called that, for exfranchise services in Ontario.  

     MS. McCONIHE:  That's correct.  

     MR. RUPERT:  And the money, as has been talked about many times in this hearing, the large part of the gross margin or premium that the storage owners get for that is now flowing back into the rates for their infranchise customers.  

     MS. McCONIHE:  Yes.  

     MR. RUPERT:  Under your proposal, that premium or gross margin would end up, I assume, in marketers’ pockets or others’ pockets; right? 

     MS. McCONIHE:  That's correct. 

     MR. RUPERT:  How is that good for us in Ontario?  What are we going to get out of that that is good for us in Ontario? 

     MS. McCONIHE:  One, customers can set the price of the 

cost-based storage; and two, to the extent that marketers can find customers who desire value of the storage higher than the cost-based rate, you would be an allocation of their -- 

     MR. RUPERT:  Right now people do business.  Marketers have this storage.  They bundle it; they sell it; they do whatever they do, and people move gas.  Are we going to get anything different other than the money moving from one pocket to another? 

     MS. McCONIHE:  No.  

     MR. RUPERT:  So why is that good for us?  Why are you recommending that for Ontario?  

     MS. McCONIHE:  Because I have no notion that this market as it now exists is competitive or not.  Until you can evaluate the market from a behavioural point of view, you cannot determine whether you're getting efficient outcomes or not. 

     MR. RUPERT:  Why do you default to cost-based rates?  What is it about cost-based rates that make you happy?  

     MS. McCONIHE:  It makes me happy because people who own the capacity are getting a rate-of-return on their facilities that were developed for their ratepayers.  I don't see why they're entitled to some premium over and above what the ratepayer has invested in.  

     MR. RUPERT:  No.  But there is a premium regardless.  I think you have acknowledged this is a question of who gets it. 

     MS. McCONIHE:  Yes.  

     MR. RUPERT:  In your view, it is better if other people get it than the status quo, which is most of it go to the ratepayers. 

     MS. McCONIHE:  I am not sure that there would be such an activity in the secondary market that marketers would just go out and resell it.  I don't know what the demand is there.  

     MR. RUPERT:  Okay, thank you.  


MS. CHAPLIN:  Thank you.  A couple of areas:  One, just first on this transportation issue and the fact there is not unsubscribed capacity.  

     You would agree with me that there is quite a number of different pipelines that are connected to the Union system at Dawn?  

     MS. McCONIHE:  Yes.  

     MS. CHAPLIN:  And those systems periodically undergo expansions?  

     MS. McCONIHE:  Yes.  

     MS. CHAPLIN:  And am I correct in understanding that in many respects those expansions take place as a result of open-seasons being held?  

     MS. McCONIHE:  That's correct.  

     MS. CHAPLIN:  And that that capacity is available to anybody who chooses to bid?  

     MS. McCONIHE:  That's correct.  

     MS. CHAPLIN:  So would the fact that that kind of activity has taken place - and I would expect is presumed to continue to take place - alleviate to some extent your concern regarding uncontracted capacity being available; i.e., in other words, maybe I can't get capacity today but if Vector or somebody else is having an open season, I will be able to get capacity in the next tranche?  Does that alleviate your concern at all?  

     MS. McCONIHE:  No, because I think that provides no comfort for the customer today needing to get storage capacity.  

     If you were an electric generator, you don't know when those open seasons are going to occur.  So you would still be subject to the market prices that Union would be charging because you can't get to the other markets today.  

     I do recognize that if there should be capacity expansions and other such activities, that my opinion might change.  

     MS. CHAPLIN:  Okay.  I am interested to talk a bit more about a discussion you had about the definition that you refer often to Ontario storage users.  That seems to be kind of your benchmark of concern or whatever.  So Ontario storage users.  

     Again, am I correct that essentially we have also -– there has been broad acknowledgement here essentially all of Union's distribution customers and essentially all of Enbridge's distribution customers are bundled?  

     MS. McCONIHE:  Right.  

     MS. CHAPLIN:  So therefore -- they are not storage users?  

     MS. McCONIHE:  Not in my regard.  

     MS. CHAPLIN:  But on their behalf, Union and Enbridge are storage users?  

     MS. McCONIHE:  Right.  

     MS. CHAPLIN:  Then we have some marketers who, I guess, are storage users, because they contract for storage in your definition?  

     MS. McCONIHE:  Yes.  

     MS. CHAPLIN:  Is GMI an Ontario storage user?  

     MS. McCONIHE:  Yes.  

     MS. CHAPLIN:  Okay.  But we seem to have -- I guess I am trying to reconcile your concern that there is not evidence of Ontario storage users viewing other storage and other products as substitutes when it seems that we have evidence that almost all of those categories have contracted elsewhere.  I am having difficulty reconciling that.  

     MS. McCONIHE:  You mean that marketers contract -- 

     MS. CHAPLIN:  For example, EGD.  We have evidence about this deal they did with Constellation.  We know that a number of the marketers have capacity elsewhere.  

     MS. McCONIHE:  What about the large industrial users?  

     MS. CHAPLIN:  But this is what I'm trying to reconcile, because I took you and me to agree that because they are bundled; they are not buying storage.  

     MS. McCONIHE:  That's correct.  

     MS. CHAPLIN:  Union or Enbridge is buying it on their 

behalf.  

     MS. McCONIHE:  That's correct.  

     MS. CHAPLIN:  So why would we ever see an industrial customer purchasing storage in Michigan if they have a bundled service?  

     MS. McCONIHE:  Well, I heard a lot of discussion about unbundling and the transition towards unbundling, as Enbridge would like to do.  

     MS. CHAPLIN:  Right.  And I guess, therefore, you would expect, if a number of customers unbundle, then they would look to their options either directly or through marketers.  But right now my understanding is there are virtually no unbundled customers, and therefore if everybody is taking bundled service, if all of the industrial customers essentially are taking bundled service, would you expect them to be getting storage in Michigan or anywhere else?  

     MS. McCONIHE:  No.  No, definitely not.  

     MS. CHAPLIN:  So I come back to my first question.  You know, we sort of listed Ontario storage users to be the utilities, to be the marketers, to be power generators.  It seems to me there is evidence that representatives from each of those groups are using storage in the U.S.

So I don't understand what more would be needed to alleviate your concern.

MS. McCONIHE:  I don't see that these other users are using storage, let's say, in Michigan to displace storage in Ontario.  I think it is a marketing package.  And I think the marketing package, there is an interest on BP's part to see that the market prices stay high in Ontario, because that is what they're selling their products against.  I don't see that as a competitive market.

MS. CHAPLIN:  But under your scenario, if the price were lower for everyone, wouldn't essentially everything would be the same; it would just be at a lower price?

MS. McCONIHE:  Perhaps, yes.

MS. CHAPLIN:  So, potentially, BP may be indifferent whether it's –

MS. McCONIHE:  I don't think BP is indifferent as to the price of storage in Ontario, because it has products, secondary products, that it is selling against that price of storage in Ontario.  I think it has an incentive to see that the price stay at or above where it is at.

MS. CHAPLIN:  Okay.  

Just jumping back to another conversation you had with Mr. Thompson regarding the price correlation analysis and your testimony that you can have market power without transportation constraints.  I believe he asked you, Well, what would you see if Union could price all of its storage at market-based prices?  And I believe he might have characterized it, or you did, as you might see a large blowout.

MS. McCONIHE:  Yes.

MS. CHAPLIN:  I am wondering:  Currently Union price is - not half, but certainly a very sizeable portion of its storage - at market-based prices and we don't see the evidence of that kind of result.

MS. McCONIHE:  Yes.  But you are taking a whole other half volume and putting it on market-based rates, and I think you might see a margin blowout, because of the degree of market-based rates in Ontario.  You see this large jump in price.  It might affect the commodity price.

MS. CHAPLIN:  Okay.  

Just, finally, I don't know if you need to turn it up, but it is transcript 8 - this is yesterday - at page 158.

Mr. Leslie was speaking to you about transportation capacity as well.  You made the comment that you can get gas out of Ontario but you can't get gas into Ontario.

He said, “You can get gas out of Ontario?”  And you said, “Yes, certainly, New England.”  

I'm wondering if you can elaborate a bit for me to explain your observation that you can get gas out of Ontario but you can't get it into Ontario.

MS. McCONIHE:  It is my understanding that there are a large number of New England power producers that store gas at Dawn.  It could come from western Canada, or they might have subscription on pipelines going into Dawn.  And then they use Dawn storage and then, during peak periods, they pull it out of Dawn and into New England.  There is plenty of capacity going into New England, as I understand it, to move their gas stored at Dawn into New England.

MS. CHAPLIN:  And would you expect that they, in considering that option, would have considered that they had choices?  Is it your conclusion that Michigan storage wasn't an option for them because they wouldn't be able to move it from Michigan through Ontario to New England?

MS. McCONIHE:  Well, I think there is a little confusion there.  You have Connecticut -- let me switch the analogy to the Connecticut utilities that are storing gas in Michigan.

The correct route would be over pipelines into, well, I guess, New England; that they were looking for capacity to move that gas.  But I believe that the New England utilities that store gas in Ontario get their gas delivered there over transcontinental pipeline, TCPL, TransCanada pipeline.  And they store it there, and then they can pull it out.

They either have capacity on Vector or MichCon to get it into Dawn, or they have capacity on TCPL to get it to Dawn.

MS. CHAPLIN:  Thank you very much.  

Those are my questions.

MR. KAISER:  In your Acre study, you describe this Michigan basin.  And I think the figures you gave there are that it was 800 Bcf and 600 was in Michigan and 200 roughly was in Ontario.  

MS. McCONIHE:  That was probably Jim Bracken’s part of it, but –

MR. KAISER:  This is a geological formation --

MS. McCONIHE:  Right.

MR. KAISER:  -- that existed long before God made Ontario, or Michigan, or Union Gas, or MichCon.

MS. McCONIHE:  Right.

MR. KAISER:  It has basically the same structure.  Over time, the hydrocarbons were piped out, gas distribution companies came along and they decided to use it for storage.  The technology is probably transparent.

Is it reasonable to assume that these storage operators have, more or less, the same cost of doing business?

MS. McCONIHE:  Yes.

MR. KAISER:  Then we come to Ontario, which you have described as a garden-variety monopolist.  Ontario is a single market.  Union has 100 percent of the market we're talking about, the exfranchise market.

MS. McCONIHE:  Correct.

MR. KAISER:  And they price this as a garden-variety monopolist, and they can get 90 cents.  That's the prevailing price.

MS. McCONIHE:  Correct.

MR. KAISER:  Now, there is something that is stopping that price from going to 100 or 120, and it is not that Union is not a profit maximizer; that they're nice guys.  We have described them as a garden-variety monopolist, or you have.  What is keeping that price at 90, as opposed to 100?

MS. McCONIHE:  Because they can probably get the commodity gas as a substitute for the storage at a lesser price than an increased price for 90 cents.  So you have to weigh what the substitutes might govern.  If the spot price of gas is less than their storage price, then that will govern how high they can set their storage.

MR. KAISER:  All right.  So they're pricing storage at 90 cents and they have as much monopoly power, I guess you would say, on your facts, as you would ever care to see.  

Then we go over to Michigan and we look at ANR and we look at Washington 10, and in that marketplace we have people selling storage at market-based rates as well.

MS. McCONIHE:  That's correct, with a ceiling.

MR. KAISER:  What is the ceiling?

MS. McCONIHE:  I can't tell you as I sit here now, but it's certainly less than 90 cents, I'm sure.

MR. KAISER:  Well, I thought that price analysis that we talked about, that Mr. Thompson dealt with this morning and Mr. Leslie and I dealt with the other day, I thought that sort of told us that those Michigan prices were higher than Ontario prices?

MS. McCONIHE:  It did, depending on the commodity price.

MR. KAISER:  Leaving out the commodity price.  We went over that.  Leaving out the commodity price, I thought the brunt of the evidence was that American storage wasn't a competitive alternative in the Ontario market; it was priced too high.  Did I misread that evidence?

MS. McCONIHE:  The Thompson exchange?

MR. KAISER:  No, your evidence, as further refined.  We have taken out the commodity and taken out the adjustments of Mr. Leslie and I.  I thought we were still left with the conclusion that the ANR and Washington 10 storage wasn't a competitive alternative to Ontario users because when you factored in the transportation, it was still too expensive.

MS. McCONIHE:  That's correct.

MR. KAISER:  So my question is this:  If we take out the transportation, which you could do, is ANR storage and Washington 10 storage still priced above of Union storage, or not?

MS. McCONIHE:  I would have to check that.

MR. KAISER:  Could you?

MS. McCONIHE:  Yes.

MR. KAISER:  If it was - and you have described the Ontario price as a monopoly price - not subject to the forces of competition, does that mean that FERC got it all screwed up, or the Michigan Public Service Commission, and what is prevailing in that Michigan market is a monopoly price that is higher than the Ontario monopoly price?

MS. McCONIHE:  The prices that we are comparing it with is the cost-of-service price.  I don’t think it has --

MR. KAISER:  No.  Oh, you mean –

MS. McCONIHE:  In Michigan.

MR. KAISER:  We are not comparing apples and apples in this chart that we spent all of this time on?

MS. McCONIHE:  No.

MR. KAISER:  We are comparing cost-of-service prices in the two jurisdictions?

MS. McCONIHE:  Yes, because I don't have market prices for storage.

MR. KAISER:  All right.  I misunderstood.  Thank you.  

MR. RUPERT:  Just to follow that last one up, Ms. McConihe, briefly on the prices.  On the table 2, which is the tariff price for ANR, we talked about ANR Michigan.  That was the tariff price you used for storage there.

MS. McCONIHE:  That's correct.

MR. RUPERT:  Even though -- and the reason for that is the absence of market prices, even though I think we both agreed with Mr. Reed that the market price for that storage, once it is resold, is something different than the tariff price, probably.

MS. McCONIHE:  Right.

MR. RUPERT:  You used for Union the maximum price permitted in the rate order for the market-based rates, which is quite high price, probably three times higher than what we hear the market may be.  So there are some issues there.  

But leaving aside the Union thing and the range rates, it strikes me that table 2 is a bit like taking the manufacturer's suggested retail price for a product and then using that as the price at WalMart, and the price at all other kinds of other retailers to determine that prices are the same. 

The real price, what someone really pays, isn't the tariff price.  What someone really pays isn't the 3.00 price at Union.  So what do we get out of table 2 if we're not using the real prices that someone would really pay if they were really going do that kind of transaction in the market?

MS. McCONIHE:  I would not have information as to what the real price is.  That's my problem.

MR. RUPERT:  It is a question purely of information?  If you had them, you would have used the real prices?

MS. McCONIHE:  Certainly.  That's appropriate.

MR. RUPERT:  Okay, thank you.

MS. SEBALJ:  Did you want to mark your question as an undertaking?

MR. KAISER:  Yes, thank you.

MS. SEBALJ:  K9.6.

UNDERTAKING NO. K9.6:  TO ADJUST TABLE 2 TO REMOVE 

THE TRANSPORTATION COSTS AND DETERMINE IF ANR AND 

WASHINGTON 10 STORAGE IS STILL PRICED ABOVE UNION 

STORAGE 

MR. KAISER:  All right.  We will come back in an hour.

--- Luncheon recess taken at 1:15 p.m. 

     --- Upon resuming at 2:15 p.m. 

     MR. KAISER:  Please be seated.  I forgot to ask you, but I assume there is no re-examination, Ms. Campbell?  

     MS. CAMPBELL:  That's correct, thank you.  

     MR. KAISER:  Thank you.  Mr. Warren.  

     MR. WARREN:  Could Mr. Stauft be sworn, please.  


IGUA/AMPCO – PANEL 1:


MARK STAUFT, Sworn.


PRELIMINARY MATTERS:

     MR. WARREN:  Mr. Chairman, members of the panel, two 

preliminary matters.  I have asked my junior to sit with me.  He's under firm instructions to fulfil the classic junior’s role, which is to be seen and not heard.  

     [Laughter] 

     MR. WARREN:  The second preliminary matter by way of introduction is that Mr. Stauft is testifying for a group of consumers.  I will just read the names into the record.  It is the Industrial Gas Users Association, the Association of Major Power Consumers of Ontario, my client, the Consumers Council of Canada, and Mr. Janigan's client, the Vulnerable Energy Consumers Coalition, Mr. DeVellis's client, the Schools Energy Coalition, Mr. Gruenbauer's affiliation with the City of Kitchener, and finally the Canadian Manufacturers & Exporters, Inc., Mr. Dingwall's client.  

     For the record, Mr. Chairman, members of the panel, Mr. Stauft has prefiled direct evidence which is, as I understand it, Exhibit X8.1, and has filed reply evidence which is X8.2.  

     He also, and we will get to this in a moment filed certain undertaking responses filed from the technical conference, and I am not aware that they yet have an exhibit number.  

     MS. SEBALJ:  My apologies.  I missed that.  I was busy 

writing notes.  What is it that you need to mark?  

     MR. WARREN:  I was saying that the undertaking responses Mr. Stauft gave in the technical conference, I am not aware of whether they have an exhibit number.  

     MS. SEBALJ:  The way we have been proceeding is that the undertaking responses simply have the same label, if you will, as they were given at the technical conference which I think, in your case, was sponsoring parties, and then the number, as opposed to re-labelling them as an exhibit.  

     MR. WARREN:  Okay, thanks.  


EXAMINATION BY MR. WARREN:  

     MR. WARREN:  Mr. Stauft, attached as an appendix to your direct evidence, Appendix 1, is your curriculum vitae.  I would like to go through that with you briefly.  

     Am I correct, Mr. Stauft, that you hold a bachelor of arts degree from the Union of Calgary and a bachelor 

of laws degree also from the University of Calgary, and that you are now and have been since 1986 a member the Law Society of Alberta?  Is that correct?  

     MR. STAUFT:  Yes, sir. 

     MR. WARREN:  Am I correct, Mr. Stauft, that for much of your, if not all of your, professional career you have been engaged in one way or another in the business of the transportation, storage, and development of natural gas in North America?  Is that fair?  A general summary of your career.  

     MR. STAUFT:  I think it is, yes.  

     MR. WARREN:  Now, looking at your curriculum vitae, I note that from 1986 to 1999 you were employed by TransCanada Gas Services.  What was the business Of TransCanada Gas Services? 

     MR. STAUFT:  TransCanada Gas Services is the marketing affiliate of TransCanada Pipelines and was engaged in the marketing of natural gas from Alberta all over North America.  

     MR. WARREN:  And during the course of your time with 

TransCanada Gas Services, were you engaged in a number of  -- variety of activities dealing with pipeline and utility regulatory proceedings all across North America?  

     MR. STAUFT:  I was, yes.  Certainly throughout the 

1990s, my job - it had various descriptions from time to time - was basically to direct TCGSs activities in regulatory tribunals across North America, in all jurisdictions of North America.  

     MR. WARREN:  And did you, in the course of that responsibility have occasion to or on a regular basis deal with issues related to pipeline storage and utility infrastructure matters at the regulatory level and at the business level, for that matter?  

     MR. STAUFT:  Yes.  And transportation as well, pipeline and transportation, storage.  

     MR. WARREN:  In particular, did you have occasion in fulfilling your responsibilities for TransCanada Gas Services to deal with the federal energy regulatory commission?  

     MR. STAUFT:  I did, yes.  During most of the 1990s, in fact, from probably 1991 through to 1998 or so, I would say that the majority of my time was spent in support of the company's efforts to market supply in the United States.  And that involved a great deal of activity -- a great deal of activity at the FERC during that time.  

We were –- well ... my role in the company was - in relation to the FERC - was to devise and pursue regulatory strategies at the Commission that would be of assistance to us or that would support our marketing efforts and, in fact, because we were a very large player in the US market across the entire northern tier of the United States, essentially including Michigan and Chicago area, and certainly the north-east through Niagara, we had occasion to participate in very many -- a great number of FERC proceedings.  

     MR. WARREN:  Since you left TransCanada Gas Services you have been a consultant, Mr. Stauft; is that correct?  

     MR. STAUFT:  Yes. 

     MR. WARREN:  Can you describe for the board in general terms the nature of your consulting practice.  

     MR. STAUFT:  I think it is difficult to describe in one sentence.  I have done a number of things, but generally the same kind of thing that I did with TransCanada Gas Services, particularly in relation to regulatory proceedings and -- well, yes, mostly participation as a witness in regulatory proceedings.  A lot of it actually in relation to the TransCanada main line system at the National Energy Board; although, I have also appeared before this board in a couple of Enbridge Gas Distribution matters and several times at the UEB.

     MR. WARREN:  On those occasions in which you have testified before for one of the National Energy Board or the Ontario Energy Board or Alberta board, have you been accepted as an expert in those matters?  

     MR. STAUFT:  Yes.  

     MR. WARREN:  Mr. Chairman, I am tendering Mr. Stauft and asking he be accepted as an expert in the operation of the natural gas markets in North America as they relate particularly with respect to the issues of transportation, distribution and storage and, in particular, with respect to the application of FERC rules in those areas.  

     MR. KAISER:  Any objections?  

Mr. Warren, the Board will accept the witness as the basis described.  

     MR. WARREN:  Thank you.  I have indicated in the preliminary observations, Mr. Stauft, that you filed direct evidence and reply evidence that are marked respectively as Exhibit X8.1 and X8.2, and in addition, filed certain undertaking or responses to undertakings given in the technical conference.  Were all of those materials prepared by you or under your direction?  

     MR. STAUFT:  Yes.  

     MR. WARREN:  Do you know now adopt those materials?  

     MR. STAUFT:  I do.  

     MR. WARREN:  And do you have any corrections to the material that's been filed?  

     MR. STAUFT:  I do have one set of corrections that I would like to make.  They relate to page 58 of my direct evidence.  There is a table there, you will see, and this arises from actually an undertaking response that I gave following the Technical Conference.  Undertaking No. 3 was a request to provide further details or work papers or explanations of the calculations set out in Appendix 2 to my direct testimony.

In the course of preparing the response to that undertaking, what I did was basically just prepare a new Appendix 2 that was slightly expanded so that the explanations were better.

In the course of doing that, I discovered that I had misstated the cost-based rate for Union's storage.  And in the original Appendix 2, I had stated it as 56 cents and, in fact, that should have been 29 cents.

And that is all reflected in the revised Appendix 2 that was filed with the undertaking responses.  However, those numbers do link back to this table at page 58 of my direct evidence.

So as a consequence of that, there are some number changes that need to be made.  And I can just give you those, if you like.

MR. WARREN:  The number changes, would they all appear in the right-hand column under the percentage sign?

MR. STAUFT:  Well, in the first row labeled "Union," where it says 56 cents under “storage costs” and 56 cents under "total," those should both be 29 cents.

MR. WARREN:  Right.

MR. STAUFT:  Then if you go to the column that says "premium," that change in the Union number changes these  premium numbers.  So the 1.56 for Natural/Vector in the second row should be 1.83; the 1.15 for National Fuel should be 1.42; and, the 0.99 for ANR Great Lakes should be 1.26.

And then those changes, of course, flow through to changes in the percentages in the right-most column.  And just going down the list from top to bottom, the 2.79 should be 6.31 percent, the 205 should be 490, and the 176 should be 434.

MR. WARREN:  While we're on this table, Mr. Stauft, two questions:  First of all, what is the burden of this table?  Or, more accurately, what conclusion would you ask the Panel to draw from this table?  That's the first part of the question.  
     The second part of the question:  Do the changes that you have just given, do they change the conclusion that you would ask the Board to draw from the table?

MR. STAUFT:  This table summarizes -- well, let me back up.  One of the issues that I addressed in my testimony was the question of what the relative costs are of Union's storage versus various alternatives that might be thought to be substitutes for Union storage.  And what Appendix 2 does is it goes through an exercise of calculating those costs based on various assumptions.

The results are, even in the original version, that the cost of the alternatives is a multiple of the cost of Union storage, and the changes that I have made simply make that more apparent or more extreme.  Obviously, the percentages in the right-hand column are basically a measure of what the premium is, relative to the cost of Union's storage.  And it is, as you can see there, very large.  They were already very large, and they got even bigger with the correction.

MR. WARREN:  Now, interrupting the flow of the examination in-chief unintended, but as a segue from an exchange which the previous witness had with, I believe, the presiding chair, Mr. Kaiser, there was a question about the -- if you look at the column under “storage costs,” whether those costs are the cost-based rates or whether they are market rates.

Can you advise the Panel, Mr. Stauft, what are the numbers under “storage cost”?

MR. STAUFT:  Those are all cost-based rates.

MR. WARREN:  Okay.

MR. STAUFT:  I got the -- well, they are rates for Natural Gas Pipe Storage, National Fuel and ANR.  I used those because those are all FERC-regulated entities, so it is easy to discover through their website what their rates are.  And these calculations reflect their maximum lawful rates, as set out in their FERC gas tariffs.

MR. WARREN:  Again as a segue from, I believe it was Mr. Kaiser's question, but it may have been Mr. Rupert's question - I apologize if I've got it wrong - but is it possible, sir, that looking at the numbers under “storage cost” for the bottom three, the U.S. ones, that there may be higher or lower rates charged in the marketplace?

MR. STAUFT:  By these entities?

MR. WARREN:  By those entities.

MR. STAUFT:  They certainly cannot charge higher rates than these.  These are maximum rates they can charge.

MR. WARREN:  Now --

MR. STAUFT:  FERC-regulated entities are entitled to discount their services if they like, if they think that that is something that is useful to them.

MR. KAISER:  So does that mean these companies don't have market-based rates?

MR. STAUFT:  No, none of them do.

MR. WARREN:  Just a final question on this point, Mr. Stauft:  If we assume for the sake of argument that one or more of these companies do charge rates which are below the ones which are set out in the first column under “storage cost,” on that assumption that they do, does it change the conclusion you would ask the Board to draw from this table?

MR. STAUFT:  No, I don't believe so.  

I mean, first of all, it is unlikely in the current environment that you would see much discounting by any of these companies.  They're all, as I understand it, fully subscribed in their storage services, so they would have no incentive to discount.  

To the extent that they did, it would be a little, but they certainly wouldn't discount.  It’s very difficult to imagine they would discount any significant extent or down to 29 cents, to be comparable to the Union cost-based rate, for example.  

So the conclusion would be the same.  The numbers would shift a little bit, but not by much.

MR. WARREN:  Mr. Stauft, I have two areas I want to cover briefly by way of examination in-chief.  

The first is:  I wonder if I could have you summarize briefly for the Board the main thrust of your direct evidence in particular.

I will begin, to try to shorten things up, by asking:  There has been a framework of analysis which has been used by everyone in this proceeding which derives from a FERC framework of analysis about market power.  Can you advise the Board, did you follow that framework of analysis?

MR. STAUFT:  Yes, I did.

MR. WARREN:  And that involves a number of steps, the first one being the definition of the relevant product.  And on that, sir, what do you regard as the relevant product?

MR. STAUFT:  For purposes of my analysis, I treated the relevant product as underground gas storage, in the same way that the EEA/Schwindt study did.

MR. WARREN:  Now, part of the analysis of the relevant product, as various witnesses have referred to, is an analysis of substitutes.  And I am going to get, a little later in this examination in-chief, to the question of the  secondary market.  

But for the moment, two substitutes have been mentioned:  One of them is LNG, and the other one is excess or uncontracted pipeline capacity.  Do you regard either one or both of those as substitutes for the product in this case?

MR. STAUFT:  Not in this case, no.  I mean, I acknowledge, and I think I even discussed in my evidence, the fact that in certain fact situations those products might be good substitutes.  But in this case, they aren't.  

There are no LNG facilities anywhere near the market area we are talking about, and there is no -- certainly not significant amounts of uncontracted pipeline capacity anywhere near the market area we are talking about.  

     MR. WARREN:  Now, the second step in what I will call the FERC framework of analysis is the definition of the relevant geographic market.  

     First of all, if the market is Ontario, is it a competitive market?  

     MR. STAUFT:  Sorry, if the geographic market is limited to Ontario?  

     MR. WARREN:  Limited to Ontario.  

     MR. STAUFT:  No, I didn't do a lot of work on this, but I think this is obvious from the numbers that if you proceed to the second step of looking at market concentration on the assumption that the relevant geographic market is limited to Ontario, then the utilities will not pass any reasonable market concentration screening.  

     MR. WARREN:  Now, the other alternative that has been posited in here and is discussed in your prefiled evidence is the possibility that the market may extend beyond Ontario, and the argument advanced, at least by some parties, is that the relevant product is available in that broader geographic area.  What is your position on that matter?  

     MR. STAUFT:  I took as my starting point for this whole analysis the suggestion from the EEA Schwindt study 

-- I was actually originally looking at the 2004 version of a geographic market that includes, of course, Michigan, Chicago, parts of New York, generally areas around Ontario.  And looking at various factors, my conclusion is that it is not appropriate to include storage facilities in those adjacent or those US areas in a geographic market for this purpose, for the purposes of what we're looking at in this case. 

     MR. WARREN:  Your reasons for that are what?  

     MR. STAUFT:  Well, I looked at a number of things.  

Basically, you're looking at the availability of, I would say -- availability of storage; availability of transportation capacity to move storage volumes into and out of the alternative storage facilities; and, as well, the cost of all of these alternatives.  

     With respect to --

     MR. WARREN:  Sorry, go ahead, please. 

     MR. STAUFT:  With respect to the availability of storage.  Of course, inside the area posited by the EEA study, there is a great deal of storage capacity, as they indicate, and obviously that is true.  

     My understanding is - and I think it is common ground with everybody - that most of that is contracted at this time.  Now, I do take the point that has been made by some of the utility experts that we don't need these alternatives to be sort of sitting around uncontracted, because under competitive conditions people could, in principle, bid it away from whoever happens to be there.

     The one point I do make in my testimony, though, is that a lot of the storage capacity in this area -- I am not able to quantify how much, but a lot of it is held by companies like MichCon and Consumers Energy and to some extent ANR, ANR Storage and Natural.  

     In a way, that it is dedicated -- they basically have 

certificate obligations to provide service to their customers using these facilities, so they are not in the -- those facilities are not in the market in the same sense that services that are just contracted for are.  I think that should be taken into account.  

     I didn't make any particular numerical adjustment to anything on that basis, but it is something that I think should be taken into account, if you were concerned about it.  

     MR. WARREN:  The second fact you mentioned was the sufficiency or otherwise of pipeline capacity, in terms of defining this -- in terms of the appropriateness of this as a broader geographic market as the relevant market.  

     MR. STAUFT:  Right.  And really, that is to me the constraining factor in all of this.  Probably there is a reasonable amount of storage in the market area proposed by EEA.  

     The difficulty, if there is going to be one, will be whether there is adequate transportation capacity to move storage volumes from those areas to the consumption areas in Ontario.  

     One sort of preliminary question that I should mention that maybe is sort of helpful to set the context for all of this is that - and this is an issue I did address in my testimony and that I believe was discussed with Ms. McConihe as well - which is, how much transportation capacity do we really need in order to be thinking that maybe the market is going to be functioning in a way that it will discipline the utility's prices?  I run through an analysis of that in my testimony, and I use roughly 50 percent as a sort of "for instance" number.  

     Maybe as a way of setting it up, the way I think of the market power question here, just given the basic simple definition of market power, my simplified version of that is:  Suppose we somehow get around the bundled service problem that people have been talking about.  So we are talking about -- suppose that the Board gave the utilities the right to charge market prices for all of their storage, and suppose that one day the utilities announce that for the forthcoming storage year the price of all of their storage was going to be $4.00 a gigaJoule.  


Let's just say, for example, that they had been charging a dollar prior to that time, so they're going to quadruple their storage price.    

     One thing to note in that, first of all, is that that is going to be a profitable move for them even if they lose 50 percent of their market share.  If they quadrupled their prices and lost half the market, they would still double their revenues and the cost wouldn't change.  In order to be revenue neutral, they would have to lose three-quarters of their market.  

     So I mention this just as a way of sort of giving a feel for what kinds of volumes I think are required in order to make a showing that these firms lack market power.  I said 50 percent in my testimony, which would be, on a deliverability basis, roughly 2 Bcf per day of alternative supply that you would have to get into Ontario in order to actually substitute -- well, in order to avoid using the utility services if they tried to charge a very high price.  

     So I'm not pretending to have any sort of single scientific number and I don't think people do that typically in these contexts, but my point simply is that it is going to be a very substantial volume that you require.  

     With respect to whether -– well, the second point is that the way the transportation infrastructure in North America has developed, you would not expect to see very large quantities of unutilized capacity just lying around in the market.  Facilities are not built, as I think several people have said, unless there is a need, unless they're used.  

     So if the market requirement suddenly became for an extra 2 or 3 or 4 Bcf of gas to come into Ontario, you simply wouldn't expect to see anywhere near that amount of capacity in the market already.  And certainly if you look at the systems that are there, Great Lakes, TransCanada, Vector, there is essentially none.  There is essentially no available capacity.  And certainly there wouldn't be enough to have any effect on the utility's pricing, in my view.  

     MR. WARREN:  The third factor you mentioned a propos the breadth of the geographic market was the question of cost.  

     What is your analysis on that?  

MR. STAUFT:  Right.  Well, my view is that -- and certainly under the 1996 Rate Design Policy Statement that really was the source of this whole market-based rate doctrine down there, their view is that you -- my understanding of that policy is that alternatives really only get counted as good alternatives if their cost is, let's say, within 10 percent of the pre-existing rate charged by the utility that has filed the application.

In order to test that - as I said before, we went through this - I did conduct an analysis of three possible alternative scenarios, just to calculate the cost difference.  As I mentioned before, the cost of the alternatives are a multiple of -- they're not within 10 percent.  They're within 400, 500, 600 percent of the cost of Union's surplus.

MR. WARREN:  The third step in the FERC framework is the analysis of concentration.  You have already spoken to that issue in Ontario.  What is your conclusion on the issue of concentration?

MR. STAUFT:  Well, the analysis of the appropriate geographic market basically leads me to conclude that the appropriate geographic market is limited to Ontario.  As I said before, when you do that, the utilities don't pass any plausible concentration screening test.

MR. WARREN:  The final point in the FERC analysis is the question of the potential for competitive market entry.  What is your position on that?

MR. STAUFT:  My view is that it is very unlikely that we will see competitive market entry on a scale that would have any affect on the pricing power of the utilities.

One option, obviously, is development, storage development inside Ontario.  That could be a competitive factor.  But my understanding of the evidence is that expectations are that there won't be large amounts of that.

Again, the major constraining factor is pipeline capacity into Ontario.  And in order for there to be sufficient capacity to make alternative storage facilities in Michigan or Illinois viable as alternatives to Union storage, you would need to have massive amounts of new pipeline capacity going from Chicago or Michigan into Dawn.

The way the developers of these types of facilities operate, they just will not do that.  They will not build large amounts of capacity on spec.  The risk is, it is just way too much for people to take, either as a developer or as a shipper.  It is really a sunk cost problem.

The problem is if you're going to be entering the market as a competitor.  Say the situation was that Union was charging very high prices; boy, that looks like an attractive market.  People might get it into their heads to build large amounts of capacity from Chicago or Michigan.  

The problem with pipeline facilities is, first of all, they're very costly; and once you build them, they are sunk costs.  They are around forever and there is no way you can get your money back and they have no alternative use.  So if your attempt at market entry fails, then you have basically lost the entire investment that you made in those pipeline facilities, which could be hundreds of millions of dollars.  And that's why people don't do it.

MR. WARREN:  The final area in your examination in-chief.  I wonder, if I can, if I can get to your joint issue with -- particularly with the EEA and Schwindt analysis so the Board understands the points of difference in three areas.

The first area I want to deal with is one that was raised in the EEA and Schwindt material and has been taken up in various forms with a number of other witnesses, including the witness that preceded you, and that is the analysis of price relationships between various points in the pipeline grid, and that analysis led the Schwindt group, as I understand it, to a conclusion that this is, in fact, one integrated competitive market.

With apologies for the crude reductionist statement of the theory, what is your position on that?

MR. STAUFT:  I did address this in my reply evidence, and I can certainly summarize my views on it.

I do not believe that the EEA basis differential analysis tells us what they think it tells us, if I can put it that way.  As I understand their reasoning, it is that they establish a high correlation amongst prices within the geographic area that they identify.  That implies that there are no transportation constraints, or minimal transportation constraints within that area, which implies that we're dealing with an integrated and competitive market, which implies that all storage facilities within that geographic area are good substitutes for one another.

Now, the first three steps of that I agree with.  I think that is all true.  What I have a great deal of difficulty with and I don't think is true is the leap from -- we have a market area that is integrated, in the sense that they use that word, to the proposition that all of the storage facilities within that area are good substitutes for one another.

I have two, sort of, basic problems with that.  One relates to cost, basically.  No matter how integrated and competitive the market is, the fact of the matter is that different storage facilities will have different costs, different apparent costs to people with consumption requirements on different parts of the grid.

I address this in some detail in my evidence.  For example, I believe that I have shown that, just as a general principle, the further away a storage facility is from the area in which the gas is consumed, the more expensive it will be, just because of the way the pipeline is configured and the way pipeline rates work.  And that is a systematic effect that is applicable no matter what context you are looking at it in.  And it has nothing to do with whether you're dealing with an integrated and competitive market, or whether there are transportation constraints, or any of that stuff.  It is just a fact about pipeline costs, basically.

The other point is that, what the EEA analysis or price differential analysis shows us, I think, is that at the time, or over the period that was studied, the existing pipeline infrastructure was large enough to accommodate the flows that the market wanted, that market forces were generating.  But that is what you expect.  I mean, that's the way the pipeline infrastructure is designed and built, and there are market forces that trend the grid towards that result.

Our question, though, is a different one.  Our question is:  What happens if there is a disruption to that?  Going back to my earlier example, what happens if Union and Enbridge increase the price of 250 BCF of storage inside Ontario from $1.00 to $4.00?  

Well, when that happens, basically the winter price in Ontario will increase by $3.  The differential between Ontario and everywhere else will increase by $3.  4 Bcf a day worth of customers who would otherwise be using gas from Union's storage won't want to do that any more because it costs a lot more and they will be looking for alternatives.  And what will happen is the pipeline grid will become very constrained very fast.  

     I don't believe there is any evidence -- I don't think it is reasonable to believe that the existing infrastructure could accommodate, as I said before, anywhere near the amount of volumes that you would need to discipline the utility's pricing behaviour in that kind of circumstance.  It is adequate to accommodate what people have been doing in the market over the last five years, sure.  But if the system was stressed in the way I have described there, I don't believe there is anything -- certainly the EEA analysis doesn't tell us anything at all about what would happen in that kind of case.  

     MR. WARREN:  My final question, sir, is this:  There has been considerable discussion through a number of witness panels on the relevance to all of these points of the secondary market with some suggestions that the secondary market provides -- is part of the storage mix and provides an alternative to the storage that Union and Enbridge has.  

     What is your analysis or your position on the issue of the secondary markets?  

     MR. STAUFT:  I do not agree that secondary market transactions should be looked at in this kind of context as a substitute for physical Union storage facilities or, for that matter, physical storage facilities in Michigan or on the Natural system.  

     I completely agree, of course, that the secondary market exists; that it is very effective; that it has most of the characteristics that the utility witnesses ascribe to it.  I agree that it is a benefit to consumers, to the market as a whole.  


Certainly when I worked with TCGS, I participated in developing all kinds of deals and mechanisms of the kind that Mr. Smead, for example, talked about.  

     What marketers do -- and for these purposes I am going to use “secondary market” in the broadest sense, where it includes not just sort of assignments or releases of capacity on primary service providers but also bundled services, market area, purchasers of gas and that kind of thing.  

     Anyways, what marketers are able to do is, because they have economies of scope and scale, they are able to utilize existing transportation and storage infrastructure much more efficiently than an individual end user, for example, could.  

     That doesn't mean, though, that they are able to move gas around the system by magic or by some kind of Star Trek molecular teleportation device or anything like that.   

     What they do and what they have to do is utilize the same basic infrastructure that is available to any other customers for the purposes of delivering gas to where it is needed in the market.  

     At the end of the day, they will recover the costs of that from their customers.  So it is not possible to avoid an exercise of market power by Union or Enbridge, for example – again, using my example - if they pop the price of storage from $1 to $4 for 200 Bcf, 250 Bcf; the secondary market will not help or the activities of marketers will not help end users avoid the consequences of that.  

     MR. WARREN:  Those are my questions in-chief.  Thank you.  

     MR. KAISER:  Thank you.  

Mr. Leslie.  

     MS. SEBALJ:  Mr. Leslie, yes.  

     CROSS-EXAMINATION BY MR.LESLIE:  

     MR. LESLIE:  Good afternoon, Mr. Stauft.  

     MR. STAUFT:  Good afternoon, sir.  

     MR. LESLIE:  For purposes of my questioning, you will need -- and I know you have your evidence and your reply evidence in front of you.  I also intend to refer to the reply evidence that was filed on behalf of Union Gas, which is Exhibit D, tab 2 in these proceedings, I believe.  

     Do you have a copy of that available, sir?  

     MR. STAUFT:  I believe I do, sir, yes.  

     MR. LESLIE:  Good.  Have you read it?  

     MR. STAUFT:  Yes.  

     MR. LESLIE:  Mr. Stauft, just briefly on your qualifications.  As I understand it, most of your working career was with TCPL and its affiliate, Western Gas Marketing, more recently TransCanada Gas Services.  

     MR. STAUFT:  Yes.  Well, in fact, during all but one year of my time in the TransCanada organization, I was with TransCanada Gas Services; Western Gas Marketing, which became TransCanada Gas Services. 

     MR. LESLIE:  Western Gas Marketing, as I knew it, was largely involved in marketing of gas commodity?  

     MR. STAUFT:  Yes.  

     MR. LESLIE:  And then when you left TCPL and its affiliate in 2000, you, as you indicated, took up a consulting practice.  

     As I read your resume, and we covered this at the technical conference, apart from all of your other experience, when it comes to experience in cases involving economic or legal analysis of competition issues, you have had one prior outing.  

     MR. STAUFT:  I would say that is right; although, I'm having -- 

     MR. LESLIE:  Well, you testified in 2002 before the National Energy Board on issues of market power on behalf of Meren [ph.] Canada, but as I read your resume, that is 

-- 

     MR. STAUFT:  Right, yes.  Yes.  That was not a similar

case to this.  

     MR. LESLIE:  I wanted to talk, first, Mr. Stauft, about your approach to the question of market power.  

     As I understand your evidence, your position is that if Union in this case is able to make sales at 10 percent or more above their cost-of-service rates for storage, that in itself demonstrates that they have market power.  

     MR. STAUFT:  That is the test or one of the tests that is laid out in the 1996 FERC policy statement.  I took that from there.  As you point out -- I am not holding myself out as an economist.  I am just following the FERC.  

     MR. LESLIE:  All right.  You adopted that test?  

     MR. STAUFT:  Yes.  

     MR. LESLIE:  And you concluded on the basis of that test that Union has, among other things, market power.  

     MR. STAUFT:  Well, there is a section in my evidence where I discuss observed market prices as evidence of market power, yes.  And applying that test that was laid out by the FERC in the 1996 policy statement, yes.  

It appears that when Union charges market-based rates for a portion of its storage, the prices it gets are approximately three times what its cost-based rates is.

MR. LESLIE:  All right.  And that fact, the comparison that you did between the cost-of-service rates and the rates that can be obtained in the market, caused you to conclude, on the basis of the FERC test, that Union has market power?

MR. STAUFT:  Yes.  Then, of course, I went on and discussed -- went through the more structured conventional analysis as well.  

MR. LESLIE:  Well, we will come to that.  Sure, I don't mean to interrupt.  

It not only has market power.  I guess, to put it more accurately, you concluded that Union is exercising market power on the basis of those numbers.

MR. STAUFT:  Well, certainly in the sense that it is able to charge and does charge prices that are higher than the competitive level as reflected in its cost-based rates.

MR. LESLIE:  All right.  Now, Mr. Stauft, you understand that the sales that Union makes at market prices, values, are made - this is in your evidence, actually - are made to GMI and Enbridge, to the extent of about 40 Bcf.

MR. STAUFT:  Yes.

MR. LESLIE:  And the balance are made largely to marketers.

MR. STAUFT:  Yes, that is my understanding.

MR. LESLIE:  And that is about 30 Bcf.

MR. STAUFT:  Yes.

MR. LESLIE:  The identities of those parties can be found at Undertaking No. 39, I believe.  

It is your evidence, sir, as I understand it, that over the past 17 years the prices Union has been obtaining from those customers reflects an exercise of market power.

MR. STAUFT:  Yes, it reflects the existence of market power.

MR. LESLIE:  Well, not only the exercise of market power; that those prices --

MR. STAUFT:  I am not sure quite what you mean by --

MR. LESLIE:  Well, those prices reflect -- they are monopoly prices.  They're extracting monopoly rents.

MR. STAUFT:  They may or may not be doing anything active in order to do that, is what I am wondering about.  They may or may not be.  

The fact is, though, that the prices are higher than what I take to be an appropriate proxy for the competitive level, which is the definition of market power.

MR. LESLIE:  Well, Mr. Stauft, let me just understand that a little better.  Are you telling me that if I put my car up for auction and I get three times what I paid for it, that I've got market power?

MR. STAUFT:  No.

MR. LESLIE:  I have to do something, don't I, in order to get the price to that level in order to have market power, to be exercising market power?  Conspire with all of the other people at the auction who are selling their cars or something like that?

MR. STAUFT:  You may or may not.  Maybe it is a nice car.

MR. LESLIE:  No, no.  Mr. Stauft, just to be sure we're talking about the same thing.  You agreed with me that if I sell an item that I paid $1.00 for at $5.00 by auction, that that is not an exercise of market power.

MR. STAUFT:  Not just in and of itself, no.  If you have an --

MR. LESLIE:  Right.  So the fact that the utility, in this case, is able to sell storage on the market at, let's say, three times its cost-of-service price is not in itself an exercise of market power, is it?

MR. STAUFT:  It is evidence of market power.

MR. LESLIE:  But it's not in itself an exercise of market power?

MR. STAUFT:  You are talking about a case where the utility has auctioned it off?

MR. LESLIE:  I am talking about this case.  That's precisely what happened.  They auction off the storage through open seasons, and they get prices which, the evidence indicates, are up to three times the cost-of-service rate.

MR. STAUFT:  Right.

MR. LESLIE:  And your evidence is that that reflects an exercise of market power, and I am trying to find out whether that is, in fact, your position.

MR. STAUFT:  Well, yes.

MR. LESLIE:  And it is also your position, I take it, that since they have been selling at market prices that reflect those differences for many years, that they have been exercising market power for many years?

MR. STAUFT:  Well, yes.  And in all of those years, no alternatives have come forward that have caused the prices that they are able to charge to go down to a cost-based level that you would expect under competitive conditions.

MR. LESLIE:  All right.  Well, thank you for that.

You agreed with me, and the evidence is, that about close to half of what they're selling is sold to marketers.

MR. STAUFT:  Yes.

MR. LESLIE:  And it is your evidence, sir, that marketers have very high price elasticity and they wouldn't pay any more for storage than a value that reflected the difference between the seasonal spread for the commodity gas; that is, the summer versus the winter prices?  Do you recall that?

MR. STAUFT:  Yes.  And I think that is generally true.  They have a -- there is that constraint on what Union could charge a marketer.

MR. LESLIE:  Union sells storage to the marketers that we have just been discussing, who have high price elasticity and wouldn't pay any more than the value which reflected the seasonal spread at auction.  You understand that, do you, sir?  It is an open season.

MR. STAUFT:  I will accept that.  I have no personal knowledge of it, but I can accept it.

MR. LESLIE:  Well then, can you explain to me how that process, given the nature of the customers involved, can reflect market power?

MR. STAUFT:  Well, the customers have a cap, as you say, on what they will pay.

MR. LESLIE:  I didn't say it.  You did.

MR. STAUFT:  Right.  And that's fine.  The way the market is structured, the fact is that there just isn't very much storage in the market, or there isn't a great deal of storage in the market.  So when it goes out to auction, the marketers bid the price up, subject to the cap that I talked about, and that auction process determines what they are prepared to pay.

MR. LESLIE:  So that is a supply/demand situation, isn't it, sir?

MR. STAUFT:  Well, it is the value of the product to those marketers, yes.

MR. LESLIE:  Mr. Stauft, let's look at the commodity.  The price of gas has varied greatly in the last five years, but it has been quite high recently in respect to what it was five years ago.

MR. STAUFT:  Yes.

MR. LESLIE:  Are you suggesting that the producers of gas are exercising market power?

MR. STAUFT:  No.

MR. LESLIE:  That those prices reflect the exercise of market power?

MR. STAUFT:  No.

MR. LESLIE:  What it reflects is a supply/demand situation that drives the price up, doesn't it?

MR. STAUFT:  Right.  Yes.

MR. LESLIE:  And that's all this reflects, isn't it?

MR. STAUFT:  Well, it reflects the supply/demand situation that exists right now, yes.

MR. LESLIE:  So the difference between the cost-of-service rate for storage and the value that the utility is able to obtain for it by auctioning it off doesn't tell you anything about market power, does it?

MR. STAUFT:  The point is, under competitive conditions what you expect is if the market prices are well in excess of the cost of producing the output under competitive conditions, that elicits from other suppliers additional supply into the market, thereby changing the supply/demand balance.  It increases the supply and ultimately drives the price down.  Under competitive conditions, the price is bid down to something approximating cost.

In this situation, there has been no competitive response like that.  The supply/demand conditions that exist now have generated a price that is three or four times the cost of producing the output, and that doesn't appear likely to change.

I don't think it has anything to do with the mechanism that Union uses to sell the capacity.  It is just a function or observation about the supply/demand structure in the market and responses to it on the basis of price.  

     MR. LESLIE:  Well, I agree.  And the price of gas is likely to stay up, subject to fluctuations as well.  But that doesn't reflect any exercise of market power.  It is simply a supply/demand situation.  

     MR. STAUFT:  Is that not correct, sir?  

     MR. STAUFT:  Of course, yes.  

     MR. LESLIE:  Do you understand how cost-of-service rates are set?

     MR. STAUFT:  Yes. 

     MR. LESLIE:  I am sure you do. 

     MR. STAUFT:  Yes. 

     MR. LESLIE:  They reflect the cost of producing the 

operation, maintenance costs, the capital costs, or the rate base, and an awarded rate-of-return, do they not, sir?  

     MR. STAUFT:  Yes, sir. 

     MR. LESLIE:  And that is how Union's cost-of-service rates for storage are set.  

     MR. STAUFT:  Right.  

     MR. LESLIE:  And if Union's costs in relation to its storage are very low, then the cost-of-service rate is likely to reflect that, isn't it?  

     MR. STAUFT:  Yes.  

     MR. LESLIE:  And if some other utility's cost-of-service rates are higher, or costs are higher, I should say, then their cost-of-service rate is likely to be higher as well.  

     MR. STAUFT:  Sorry, if their costs are higher than Union's?  

     MR. LESLIE:  Yes. 

     MR. STAUFT:  Yes, of course, that follows. 

     MR. LESLIE:  So differences between cost-of-service rates, higher or lower, can very well reflect the underlying costs that the LDC is incurring.

       MR. STAUFT:  Yes.  

       MR. LESLIE:  Now, I think you agreed with me that the value of storage in the market as it is valued by marketers and others buying it at market prices reflects the difference between the price of gas in the summer and the price of gas in the winter? 

     MR. STAUFT:  Yes, yes.  Generally speaking that's true.  

     MR. LESLIE:  And I submit to you, sir, that there is absolutely no relationship between that value and a cost-of-service rate.  

     MR. STAUFT:  No, that's true.  But let me go back.  Again, under competitive conditions, if it was really easy for people to produce or develop new storage facilities, what would happen is people would see the 80 percent returns that Union would be making if it was actually keeping the premium that it gets for its storage, and they would come in and they would develop more storage.  Lots more storage.  Supply would increase.  And the price would eventually be bid down, regardless of the -- I spoke too quickly when I said that it necessarily reflects -- storage prices necessarily reflect the summer/winter price differential.  

     That is a maximum people will pay.  But obviously if there was a huge surplus of storage in the market, the price would be much lower than that.  It could be zero, or it could be, you know, variable cost or something like that.  

     MR. LESLIE:  And it has been lower than that at times, has it not, sir? 

     MR. STAUFT:  I don't know about in the Union situation, but it has been in Alberta.  I know there have been periods when storage prices were pretty low and being a storage operator was not a very attractive business.  I wouldn't have thought that that was the case for Union.  

     MR. LESLIE:  Well, let me ask you one last question in connection with market power.  

     If Union sells, under your proposal - which is that Union would sell everything at cost of service - if Union sells to a marketer at cost of service and the marketer resells the product at current market values, would that sale reflect an exercise of market power by the marketer?  

     MR. STAUFT:  It could.  Can I just back you up there a little bit, in terms of what my proposal was.  The phenomenon you just described is a problem, I think, with requiring Union to sell all of its storage capacity at the 30-cent rate.  I don't think I was definite about that in my testimony.  

     I can certainly see an argument that for, say, the 30 Bcf that is, as you say, sort of on the margin that is being sold to marketers now and that has been sold on a market basis for, since I don't know when –- 1989, I think Mr. Baker said.  I think there are good reasons for doing that.  The question, though, is about what happens with the premium.  


If you sell everything at cost to those marketers, for example, you do have this problem where the rent that is built in, that just exists in Union's storage, ends up in BP and Coral's pockets instead of ratepayers' pockets.  You also have allocation problems and there is other sort of practical difficulties that are created by that.  

     So I wouldn't want to be taken as having recommended that.


MR. LESLIE:  You are flexible on that aspect of it?  

     MR. STAUFT:  Yes, yes.   

     MR. LESLIE:  Just to get back to my question so that we clearly understand your evidence.  If Union sells to a marketer at cost-of-service rates, your 29 cents, and the marketer resells at a market value, which Mr. Thompson has repeatedly told us is 90 cents, does that sale by the marketer reflect an exercise of market power?  

     MR. STAUFT:  In effect I guess you could describe it that way, yes.  They will have collected the rent that is associated with that capacity, the rent that exists because the capacity is scarce and they are getting -- 

     MR. LESLIE:  Are you suggesting that the marketer doesn't have any competition?  

     MR. STAUFT:  No, they compete amongst themselves. 

     MR. LESLIE:  Well, how can they exercise market power, then?  

     MR. STAUFT:  The problem is that this total supply of the storage, even if you divvy it up amongst 10 or 15 marketers, the total supply of the storage is still less than what the level of demand is, given the price that we are talking about.  So whether the rent goes to Union selling it all itself or Union sells the space to the marketers and they divvy it up, they will likely be able to resell at the price that Union would have and keep the rent themselves. 

     MR. LESLIE:  But that's a scarcity rent, isn’t it, Mr. Stauft?  It’s not market power? 

     MR. STAUFT:  Well, I don't ...

     It is still the -- well, it is still a rent.  

     MR. LESLIE:  That's a rent.  But a scarcity rent, not an exercise in market power.  It doesn't come from the fact that there is a monopoly or lack of competition.  It comes from the fact there is a lack of the product, demand exceeds supply; isn't that right?  

     MR. STAUFT:  Right.  But the lack of the product arises because there is not effective competition in the market, because there is no market response, no supply response in the storage market to the existence of those rents.  It is still an economic rent that reflects a lack of competitive alternatives and a lack of effective competition in the market.  

     MR. LESLIE:  It reflects a lack of additional supply is what it reflects, doesn't it, Mr. Stauft?  

     MR. STAUFT:  Right, yes.  

     MR. LESLIE:  All right.  I now want to come to Union's proposal, because a great deal of your evidence I think deals with something that we haven't suggested.  A great deal of the examination has dealt with something that we haven't suggested.

You understand, do you, that Union proposes to continue to sell storage, to the extent that it's part of a bundled service, at cost-of-service rates?

MR. STAUFT:  Yes.

MR. LESLIE:  And that it proposes to continue to sell exfranchise, unbundled storage at market rates?

MR. STAUFT:  That's correct.

MR. LESLIE:  So to the extent that your evidence expresses a concern about competition at the burner tip and the problems of market rates in bundled services, we don't need to worry about that.

MR. STAUFT:  I don't believe we do, no.

MR. LESLIE:  I know Mr. Thompson has a prospective concern, but right now that is not on the table?

MR. STAUFT:  Right.  I think the analysis that led your clients to that proposal is essentially the same as the analysis that is set out in my testimony.

MR. LESLIE:  I think you're right.

MR. STAUFT:  So, yes, I don't think we have an issue there.

MR. LESLIE:  Directionally, at least.

MR. STAUFT:  Right.  There may be a disagreement when it comes time to discuss relaxing that condition in a few years, but at this point, no.

MR. LESLIE:  Well, you will agree with me that there have been a number of -- there's been a lot of numbers bandied around in the last little while.  Would you agree with me the impact on Union's ratepayers of its proposals is not the $175 million that was mentioned, I think, this morning, and the amount of storage which Union is proposing to put on the market at market rates is not 250 Bcf; it is more like 70 Bcf?

MR. STAUFT:  I understand that sir, yes.

MR. LESLIE:  You mentioned, in response to one of Mr.  Warren's questions, that IGUA was a sponsor of your evidence?

MR. STAUFT:  I think Mr. Warren mentioned that, but that is true, yes.

MR. LESLIE:  That's true.  My understanding is that at least two of the members of IGUA are Dofasco and Nova? 

MR. THOMPSON:  Yes.

MR. STAUFT:  I will take that, subject to check.

MR. WARREN:  He just broke my proscription.  He's fired.

MR. THOMPSON:  Can I consult my counsel?
     [Laughter]

MR. LESLIE:  I will take the case.  

Could you turn up Union's reply evidence, Mr. Stauft.  I wanted to refer specifically to Appendix H.

Now, that's a RFP put out by an organization called Yankee Gas, and what they're looking for, as I understand it, are some services that will bridge their transportation needs for a period of two years.

MR. STAUFT:  Can you just give me one second here?

MR. LESLIE:  I'm sorry.

MR. STAUFT:  I'm not sure I've got it.  

I am hoping it is right after G.  I'm sorry, sir.  Yes, I've got it.

MR. LESLIE:  Did you look at that when you were reviewing Union's reply evidence?

MR. STAUFT:  I believe I did glance at it; although, I --

MR. LESLIE:  I don't --

MR. STAUFT:  I didn't study it in detail.

MR. LESLIE:  We don't have to get into it in detail.  Yankee Gas is looking for some services, presumably from marketers, to bridge storage and transportation needs that they have.  They are using storage in Washington and Vector-Dawn-Trafalgar transportation to get gas to the American northeast, I think.

And they required some services to bridge their contractual arrangements, and they put out a RFP in order to acquire those services.

My question, sir, is a simple one:  With the help of people like yourself and Mr. Thompson, is there any reason why companies like Dofasco and Nova couldn't put out a RFP of that kind for services they required?  

I hasten to add that we're not suggesting that they need to do that, because they are infranchise customers and not affected by our proposal.  But as a general proposition, Mr. Stauft, is there any reason why you have to be an LDC to put out a RFP of that kind and get a response?

MR. STAUFT:  No.  I mean, the LDCs would often be the people to do that, but anyone could do it.

MR. LESLIE:  All right.  I want to talk to you for a minute about the cost of storage.

Mr. Thompson -- there was a fair amount of discussion regarding the cost of storage as between Michigan and Dawn this morning.  I believe you said, sir, that in your view the cost of storage in Michigan is always going to be substantially higher than the cost of storage at Dawn.  Is that correct?

MR. STAUFT:  Did you have particular storage facilities in mind?  It is certainly true of ANR and ANR Storage.

MR. LESLIE:  Those are the cost-of-service rates?

MR. STAUFT:  Yes.  The cost-based rates, yes.

MR. LESLIE:  What about market prices?  Well, let me put it to you squarely, sir:  Would you agree that the market price for storage in Michigan is lower than the market price at Dawn?

MR. STAUFT:  Lower than 29 cents Canadian?

MR. LESLIE:  That is not a market price, as we are continually reminded.

MR. STAUFT:  I'm sorry.

MR. LESLIE:  That is the cost-of-service price.  The market price is more like 90 cents.  Would you agree that the market price for storage in Michigan is lower than the market price for storage at Dawn?

MR. STAUFT:  I do not have good data on that.  But given that they are both market prices determined in geographic areas that are relatively close by, I would expect them to be similar.

MR. LESLIE:  Well, we do have evidence on that, sir.  I can direct you -- you don't need to turn this up.  It is Exhibit J8.3.  It is a note that Ms. McConihe made of a conversation she had with representatives of BP who are marketers.  Are you familiar with BP?

MR. STAUFT:  I am sir, yes.

MR. LESLIE:  Are they good at what they do?

MR. STAUFT:  Yes, they are.

MR. LESLIE:  Well, her contact said currently Union storage rates are higher relative to Michigan storage, and this provides the ability to price secondary products to Ontario customers at a price capped by the Union storage rate.

So, at least, their experience is that Michigan is cheaper than Dawn.

MR. STAUFT:  They may not have been referring to a $1.00 rate, either.

MR. LESLIE:  They're referring to a market rate, sir.

MR. STAUFT:  Right, right.  I was just going to add, though, my understanding is that the $1.00 or 90-cent rate that we have we have been talking about is basically an approximation of a long-run rate.  And there is some evidence of that from what we know about the EGD one.  

I have just sort of heard anecdotally that market prices for this upcoming year on the Union system are quite a bit higher than that; like, two or three or four times that.

MR. LESLIE:  Well, the evidence in this case, sir, and the number that Mr. Thompson has been using is 90 cents.  And I wanted to refer you to the source of that number.  There are two sources, actually.  Mr. Thompson got it out of an undertaking response, but it is also found in exhibit -- or appendix, I should say, J to Union Gas's reply evidence.  

Do you have that, Mr. Stauft?

MR. STAUFT:  I do, yes.

MR. LESLIE:  You will see down in the lower left-hand corner the number that Mr. Thompson likes, the 90 cents, 90.8 cents.

MR. THOMPSON:  That's your number.  That's not my number.  

MR. LESLIE:  It's the one you like, though.

MR. THOMPSON:  Well, if you told me $2.60 I would have used -- 

     MR. LESLIE:  That's fine, Mr. Thompson.  

     [Laughter]  

     MR. LESLIE:  But this evidence was not the subject of any cross-examination, and there has been an acceptance of the number in the lower left-hand corner.  I simply put it to you, Mr. Stauft, that the number in the lower right-hand corner, which is the Michigan equivalent, is 10 cents less.  

     MR. STAUFT:  Well, based on these numbers.  I certainly have -- as I understand it -- 

     MR. LESLIE:  Are you suggesting these numbers are any good?  

     MR. STAUFT:  I haven't examined them.  My understanding of it is that Union was asked for a theoretical value of storage based on forward numbers that they have, and they've supplied these, and that 91 cents was -- 

     MR. LESLIE:  If we take the 91 cents, we have to take the 81 cents beside it.  

     MR. STAUFT:  As I say, I haven't looked at that at all or thought about it.  

     MR. LESLIE:  Do you have any reason to disagree with it, sir?  

     MR. STAUFT:  Well, I have no reason to agree or disagree.  

     MR. LESLIE:  Right, all right.  

     MR. STAUFT:  I haven't thought about it.  

     MR. LESLIE:  Briefly on the subject of pipeline capacity.  You were with TCPL, Mr. Stauft.  

     MR. STAUFT:  Yes.  

     MR. LESLIE:  TCPL has a history of ups and downs in its capacity, does it not, from excess to fully contracted?  

     MR. STAUFT:  That's true, I think, yes.  

     MR. LESLIE:  My understanding, I thought you said earlier this morning it is fully booked at the time.  But my understanding is there's lots of capacity on TCPL from Empress to Parkway.  

     MR. STAUFT:  That is not my understanding, no.  My understanding was that over the last two or three years, the system has been pretty much fully booked from –- well, basically east of Winnipeg, so for deliveries into Parkway, but that there has been a lot of uncontracted capacity to Emerson, for example.  I haven't looked at that for a few months.  It may have changed.  

     MR. LESLIE:  All right.  I am advised there was a turn back in April that changes the situation such that there is capacity available as of November.  

     MR. STAUFT:  That could be.  I have not -- 

     MR. LESLIE:  My point, sir - and I take it you agree - was simply that that capacity does become available from time to time.  Sometimes there is an excess; sometimes there isn't.  

     MR. STAUFT:  Sure.  That's fair.  It goes up and down. 

     MR. LESLIE:  Now, in your evidence, you say that the pipelines in the United States that connect with Dawn are not designed or built or intended to provide access to storage in Michigan.  Do you recall that?  

     MR. STAUFT:  On a large scale, yes.  

     MR. LESLIE:  All right.  And in that connection, Mr. 

Stauft, I wanted to review with you some of the other appendices to Union's reply evidence, starting with 

Appendix A.  These deal with the Vector pipeline.  

     Vector runs from Chicago to Dawn, does it not, sir?  

     MR. STAUFT:  Yes.  

     MR. LESLIE:  And that document in Appendix A is, I think, a press release from Vector dealing with an open season for mainline expansion in 2007.  

     The second paragraph -- and I am reading the quote.  And the quote is -- this is the second sentence:

“Recent favourable changes in market conditions, including increasing demand downstream of Dawn, the ongoing conversion of coal-fired power plants to natural gas in Ontario, and continued East Coast interest in natural gas sourced from the Midwest, clearly support the need for diversified supply that this expansion will offer.”  

     Then down below they talk about the multiple interconnections between Vector and other facilities.  Two of the facilities they refer to are Washington 10 storage and Bluewater Gas Storage.  That's in the third-to-last paragraph.  

Do you see that, sir?  

     MR. STAUFT:  I do. 

     MR. LESLIE:  That suggests to me that the Vector system is intended to allow people to get gas out of Michigan storage either into Dawn or into Chicago.  

     MR. STAUFT:  Well, it may or may not be used that way, and I wouldn't doubt that it is used that way from time to time.  

     MR. LESLIE:  Well it's designed to accommodate that, isn't it, sir?  

     MR. STAUFT:  It is designed that way in the sense that it is connected with Washington 10 and Bluewater, yes.  

     MR. LESLIE:  And people who store gas at Washington 10 and Bluewater use the Vector system on an ongoing basis and regularly use it to get gas to Dawn and beyond Dawn.  

     MR. STAUFT:  I don't have any personal knowledge of that, but I -- 

     MR. LESLIE:  Well, let's look at Appendix B.  This is another Vector document.  It's an application Vector made to FERC Meford in connection with its proposed expansion.       There is a table of the shippers who are contracting for capacity on Vector at tables 8 and 9.  

     They include Keyspan, Connecticut Natural Gas, Southern Connecticut, BP Canada Energy, Yankee Gas Services, and then DTE Energy Trading.  So there are two marketers and some utilities that I referred to.  Do you see that, sir?  

     MR. STAUFT:  Yes.  

     MR. LESLIE:  And if you look at Appendix D, which is a list of the entities bid on Union's most recent open seasons for transportation, you will see many of the shippers are the same shippers who are bidding for transportation capacity on the Vector system: Connecticut Natural Gas, Southern Connecticut Natural Gas, Keyspan, Yankee Gas Services, BP Energy, BP Canada Energy, and so on.  

     So it would appear from that information that these people are contracting with Vector for capacity and with Union for capacity in order to get gas to Ontario or the American northeast.  Do you agree?  

     MR. STAUFT:  Yes, it appears that way.  

     MR. LESLIE:  I will point out at page 11 of the Vector document, Mr. Stauft, in relation to the availability of excess capacity, that there is a notation that there will be 30,000, roughly, decatherms per day of capacity that is unspoken for, and that will be put up for auction.  

     MR. STAUFT:  Right.  Out of a 200,000-per-day expansion.  

     MR. LESLIE:  Right.  

     MR. STAUFT:  Sure.  

     MR. LESLIE:  Would you look at Appendix F, Mr. Stauft.  

     Now, that is what I take to be a PowerPoint presentation prepared -- I think the evidence indicates it is a PowerPoint presentation prepared for use by an executive at DTE Gas Storage company.  DTE owns two of the major storage fields in Michigan: Washington 10 and Bluewater.   

     MR. STAUFT:  Yes.  

     MR. LESLIE:  Not Bluewater.  Washington 10 and Washington 28, excuse me.  That appears on the first page of the slide deck.  

     If you look at page 2, there's a schematic showing the relationship of those storage fields to the Vector system, and of the Vector system to other storage fields, and ultimately to Dawn.  

     And at page 11, the DTE people say that they're expanding their storage to build near major transportation paths, minimized transportation costs between storage and the nearest liquid hub.  Vector pipeline connects W10 to Chicago and Dawn.  Vector Parkway is offering firm backhauls to these storage fields at least regard Vector as being a pipeline that connects them to both the Chicago markets and to the Dawn hub.  Do you agree?

MR. STAUFT:  Yes.  And it does.

MR. LESLIE:  Finally, Appendix G in that set deals with, again, Washington 10.  This is another open season that is being held by that storage company.  There is a notation on the right-hand side, under the heading "Washington 10 Advantages”, “Location”.  

“W 10 is well connected to the Chicago and Dawn hubs through its Vector interconnect.”

So you would agree with me, sir, that at least the Vector pipeline - and the reply evidence deals in large part with Vector as an example - is designed and can accommodate the movement of gas from storage in the United States to Ontario?

MR. STAUFT:  Yes, it can, and it always has been able to.   I mean, it has always been theoretically possible for that to happen, and that is true of Blue Lake and the Link system through to MichCon and ANR and Great Lakes.

I don't dispute any of that.  I mean, this is market growth; right?  There is demand.  There is no storage development going on in Ontario.  There, apparently, is some in Michigan, and I don't see any of this as being surprising or as demonstrating that Union doesn't have, still, a very significant position in the market.  

Yes, there are pipeline expansions going on, and that appears to be, and probably is, in response to growth and demand in Ontario, possibly because no more storage is being developed inside Ontario, or in the northeast.

MR. LESLIE:  All right.  Well, then, sir, when I read in your evidence at page 50, you say: 

“The point is that the existing transportation infrastructure has not been designed and built for the purpose of transporting gas into and out of U.S. storage facilities from or for ultimate use in Ontario, or for that matter anywhere in Canada.”

I have to take that statement, subject to the evidence that you have just given me, that the Vector system is clearly intended to provide that service?

MR. STAUFT:  Well, it is -- yes, they are expanding in that way.  Clearly the point of this, though, in the context that this was written, the point was, again, going back to my example:  If you want to displace 2 Bcf per day of deliverability from Union storage in response to a price increase, somebody has to move enormous quantities of gas from somewhere else, from Chicago or Michigan.

And the context here is just the simple observation that the existing infrastructure hasn't been built for that, and so you wouldn't expect it to be there.

Now, as demand increases and as people move around in the market and think of new ways to do things, then things like the Vector expansion will happen and the Washington 10 expansion will happen, and that is all -- that's all just normal activity.  I don't see that as interesting for the purposes of this proceeding.

MR. LESLIE:  That answer, sir, ignores entirely the existence of what has been referred to in these proceedings as the secondary market and also ignores the fact that a great deal of the capacity we're talking about is held by people who hold it only for resale.  Do you agree?

MR. STAUFT:  No.  Although, I am not sure I understand the proposition you are putting to me.

MR. LESLIE:  Well, the proposition I am putting to you, sir, and it's one of the major points of contention in these proceedings, is that there is a secondary market for the commodity, the storage and transportation-related services; and that people who are looking for storage, to the extent that they are looking, can find it, without difficulty, from the marketers who buy this stuff for the purpose of selling and reselling it, or repackaging it and reselling it.  

That's a long speech, but that is the issue, sir.   I am asking you whether or not you disagree that your evidence ignores that entirely.

MR. STAUFT:  My evidence does ignore that, because I do not believe that those features of the gas market, which are normal, accepted practices that have been in play for 15 years, have anything to do with the question that we're examining in this case.

Obviously it is true that end-users or, for that matter, other marketers, resellers, don't have to buy storage service from Union or Enbridge.  They don't have to buy transportation service from Vector or TransCanada in order to meet requirements inside Ontario.  In fact, in the recent years, many, many people have gotten out of the business of holding long-haul transportation.  And I guess not too many bundled or Ontario end-users ever held storage directly, but certainly my understanding is there has been a significant move or significant shift to market area purchases, as I call them, over the last several years.

I don't dispute that at all and I think that is just a natural response of the market to something.  I'm not sure what, but it is normal market activity.

MR. LESLIE:  Mr. Stauft, in your tables, which are Appendix 2 to your evidence -- and I appreciate these have been revised in the undertaking responses, but I didn't want to go into the detail so much as to ask you a question about what you should include and what you should leave out when you are comparing these costs.

You have assumed, when you prepared your comparisons, that the cost of gas in each example remained constant.  What you did was you left out the cost of gas, which amounts to the same thing.

MR. STAUFT:  Yes, sir, that's right.

MR. LESLIE:  Ms. McConihe, when she did a similar exercise, included the cost of gas which varied depending on the location involved.  Are you aware of that, sir?

MR. STAUFT:  Yes.

MR. LESLIE:  Is there anything to choose between those two methodologies, in your view?

MR. STAUFT:  I prefer my own.

MR. LESLIE:  Why?

MR. WARREN:  Other than the fact that it's his?

MR. LESLIE:  People change their mind from time to time, Mr. Warren.

MR. WARREN:  We're waiting for you to do that.

MR. STAUFT:  I think the difficulty if you mix up different supplies and supply costs is that it really makes it difficult to get an apples-to-apples comparison of the storage and related transportation costs that you started out to examine.  That's why I did it this way, by sort of assuming a constant gas cost.

My objective was to compare the cost of storage plus any required transportation on an apples-to-apples basis.  And introducing some gas costs coming from the Gulf coast, some coming from the mid continent, some coming through the TransCanada system from Alberta obscures, I guess is a way to say it, the information that you are actually trying to get.

MR. LESLIE:  All right.

MR. STAUFT:  Trying to look at.

MR. LESLIE:  But accepting that, would you agree, Mr. Stauft, that in fact the price of gas at various storage locations will vary, if you're buying gas at those locations, to reflect transportation costs.  And just to complete that, that that is, in fact, what the basis differential refers to. 

     MR. STAUFT:  Well, the basis differential –- it’s formulated in different ways.  One way of expressing it is as a differential to a Henry hub price.  

     MR. LESLIE:  Henry hub being one location. 

     MR. STAUFT:  Right. 

     MR. LESLIE:  Dawn being another.  If there is a basis differential between Dawn and Henry hub, that differential is a reflection of the transportation costs between the two locations.  

     MR. STAUFT:  It is a function of a number of different things, amongst them being transportation costs.  

     MR. LESLIE:  All right.  

     MR. STAUFT:  Sometimes.  Certainly it doesn't, typically, anyway -- say a differential between Dawn and NYMEX or Henry hub or Michigan and Henry hub, those are typically much narrower than would be accounted for if the entire cost of transportation were included in the price in the market area.  

     MR. LESLIE:  But the basis differential between Dawn and Michigan City Gate, for example, would be in large part a reflection of transportation costs, would it not?  

     MR. STAUFT:  Not necessarily, no.  Again, there are a number of factors that can go into this, depending on supply and demand and conditions in different parts of the grid.  

     MR. LESLIE:  Excuse me a moment.  

     MR. STAUFT:  Sure.  

     [Mr. Leslie confers]  

     MR. LESLIE:  Well, transportation costs are part of it.  It's a value that's embedded in the differential, as I understand it. 

     MR. STAUFT:  Maybe what you're thinking of is a basis differential sort of implies a value of transportation.  

     MR. LESLIE:  That's what Mr. Isherwood is telling me.  

     MR. STAUFT:  Right.  It tells you how much a person would be willing to pay to transport gas between the two points.  Now, quite often what happens in the real world is that those differentials, as I said, are very narrow and really reflect basically the cost of the fuel, variable cost or the fuel that would be necessary.  So that's why I said I was being cautious before when I said they don't typically or uniformly represent anything like the fully embedded cost of transportation between those points.  

     MR. LESLIE:  All right.  But if I buy gas at Washington 10, then the price that I pay for it at Washington 10 would be different than the price that I would pay if I bought gas at Dawn, would it not?  

     MR. STAUFT:  You would expect that.  It might be, yes.  

     MR. LESLIE:  So if I am evaluating my storage options and I am buying gas at Washington 10 versus buying gas at Dawn, out of storage, then I would include the price differential in my comparison of my options, would I not?  

     MR. STAUFT:  Sorry.  If you were buying gas from? 

     MR. LESLIE:  If I bought storage and gas at Washington 10, or if I was considering doing that, and I was also considering the option of getting it at Dawn, I would include the price differential in the cost of the commodity in my calculation, would I not?  

     MR. STAUFT:  Right.  The complication, though, is that if you were sitting there in February, considering buying a one-year storage contract at Washington 10 versus Dawn, you would be considering your commodity cost, but you would be questioning where you were going to buy the commodity in the first place, the gas in the first place, to inject it into the Washington 10 storage facility on the one hand versus the Union one.  There would be all kinds of possibilities. 

     MR. LESLIE:  There is another option.  I can buy it somewhere else entirely and then my cost would be constant as between the two locations.  

     MR. STAUFT:  Right.  Well, I mean, if you contracted for Washington 10 storage, what you would likely be doing is, typical pattern, you buy gas in a production area somewhere, either the Gulf Coast or mid-continent, or you could conceivably buy it in Chicago or Alberta.  Those all have different costs in the supply area associated with them and they all have different intervening transportation costs associated with them as well.  So you would have a lot of things to consider.  

     MR. LESLIE:  Right.  One last question, Mr. Stauft.  

     As I understand your evidence, you would allow new storage developers in Ontario to charge market rates, but would require the incumbent storage owners of storage facilities, Union and Enbridge, to sell at cost-of-service rates.  Now, I recognize you have modified that somewhat earlier today.  But generally the scheme would be if you are developing a new pool, you would charge market rates; but if you were talking about existing storage, under your proposals or your evidence, that would be sold at cost-of- service rates.  

     MR. STAUFT:  Generally, that is right, and I think that just reflects -- with respect to the new developments, that reflects what I understand to be the existing policy in Ontario.  

     MR. LESLIE:  If that were the approach the Board was to take, what effect do you think that would have on new entry?  

     MR. STAUFT:  By third parties coming in to develop storage?  

     MR. LESLIE:  Yes.  

     MR. STAUFT:  Well, I don't see what more they could be asking for.  If the program is -- 

     MR. LESLIE:  No.  I am asking you what effect, having a utility with 152 of Bcf of storage in the ground, charging cost-of-service rates which are 29 cents, according to you, would have on new entry by independent third-party developers.  

     I think you have told us in your evidence, Mr. Stauft -- you did it in a different context, but what your evidence was is that if the utilities were allowed to charge market prices and were unregulated, they would prevent new entry by lowering their prices.  

     Well, I suggest to you that the lowest price you are going to get is the 29 cents, the cost-of-service rate.  Isn't that right?  

     MR. STAUFT:  It's certainly true from the perspective of a prospective new storage developer; they would have to be confident that there was actually a market, a physical requirement for the capacity that they were developing.  

     MR. LESLIE:  But having large quantities of incumbent storage priced at cost essentially isn't going to foster a lot of development by people who are outside that regime, is it?  

     MR. STAUFT:  Well, it depends on whether the development is needed.  Obviously if the new entry was coming in and was going to be redundant, relative to -- well, redundant capacity because there's already enough, then obviously, sure, they would be -- unless they could do it for cost of less than 29 cents, they would be nuts to do that.  

     But if what was happening was -- and I think if the practice was to continue to allow market pricing for the marketer segment, a will call, sort of, on the margin, as has been the practice, that does create a sort of market price signal that new developers would be operating in, first of all.  But I think, as well, any new developers would be wise to satisfy themselves that there actually was a physical requirement and a market requirement for their product at prices that would enable them to recover their costs and make a profit.  I think that is just the process they would go through in analysing a project.  

     I mean, obviously it would be -- well, it would be better for them, if Union was charging $4 for all of its storage, that would make life a lot easier for them.  But I certainly don't think that as a means of encouraging people to develop new storage projects, that it makes any sense to allow Union to charge prices that are three, four times their cost just to create a pricing environment that new entrants will find attractive.  That doesn't make any sense.  

     MR. LESLIE:  All right.  Thank you very much, Mr. Stauft.  Those are my questions, sir.  

     MR. KAISER:  Thank you, Mr. Leslie.  We will take the afternoon break at this point.  Fifteen minutes.  

     --- Recess taken at 4:05 p.m. 
     --- On resuming at 4:20 p.m.

MR. KAISER:  Please be seated.  

Mr. Cass.

CROSS-EXAMINATION BY MR. CASS:
MR. CASS:  Thank you, Mr. Chair.  

Mr. Stauft, as I think you know from the Technical Conference, I represent Enbridge Gas Distribution.  I am expecting this to be a short cross-examination, and here's why:

What I would like to do, if I can, is stay away from views and opinions, whether yours or anyone else’s in this proceeding because, at least from the perspective of Enbridge Gas Distribution, I think we have enough on the record that we can leave those for argument.  I don't want to have my cross-examination degenerate into an argument.

Now, the reason why I think this will make the cross-examination quite short is, in my perspective - I don't mean this in any disparaging way whatsoever - at a high level, the way I read your evidence, it is largely a presentation of your views and the reasons for your views.  Would you agree?

MR. STAUFT:  No, I don't think so.  What I have tried to do is take as inputs the sort of commonly understood definition of market power and the FERC approach to evaluating applications for market-based rates, as described in the Rate Design Policy Statement, and apply those to the facts, as I understand them, concerning Union, and EGD, and the Ontario market, and the surrounding areas that have been said to be relevant here.

So I don't think it is entirely or even primarily a philosophical exercise.

MR. CASS:  I wasn't intending to suggest it is philosophical, Mr. Stauft.  Perhaps I could take you to page 2 of your evidence, please, sir.

MR. STAUFT:  Sure.

MR. CASS:  There is a question and answer on page 2 about the purpose of your testimony.  I take it that that is an accurate description of the purpose of your testimony?  Is it, sir?

MR. STAUFT:  Yes.

MR. CASS:  Right.  And it starts out by indicating that the sponsoring parties had asked you to consider and provide your views on the storage-related issues.

Now, stopping there, if I may.  You were not asked to, and you did not, perform a market power assessment from the ground up, so to speak, where you would independently gather all of the data and do the market power assessment from square one; right?

MR. STAUFT:  Well, I certainly didn't do the kind of thing that I think an applicant for market-based rates in a FERC proceeding, for example, would be required to do, no.

MR. CASS:  Right.  Now, have you ever done that sort of thing, where you would start from ground zero, so to speak, and gather all of the data and do a market power assessment with that data, in any context?

MR. STAUFT:  Well, no I have not.  Although, as I think about it, I'm not sure I am completely comfortable with knowing what exactly that would involve or whether there is a lot more I could have done in this case to arrive at or substantiate my views on what the appropriate answer is at the end of the day when the Board has to make a decision.

MR. CASS:  Again, Mr. Stauft, you are reading a lot more into my questions than I am intending.  There is no trick.  They are as simple as they sound.  I'm not suggesting there is a lot more you needed to do or could have done.  I am just talking about what you referred to as the type of market power analysis that an applicant would do, for example, before the FERC.

I would assume that would involve assembling, in some manner, the data about the substitutes, and how they're available, and in what quantity, and presenting all of that sort of data, as one would normally expect an applicant to do, before FERC.

I am just asking if you have ever done that sort of thing yourself.

MR. STAUFT:  No, I have not.  You're correct on that.

MR. CASS:  Thank you.  Again, there is no trick behind any of this.

You have also talked a little bit about basis differentials, price correlation.  Similarly, in terms of gathering all of the data to do that sort of analysis yourself and presenting it yourself before any regulator in North America, is that something that you've done before?

MR. STAUFT:  Certainly not the kind of thing that EEA did, no.  Although, as I think I said, I don't see a lot of value in that type of exercise in this context.  But there have been occasions, I believe, where I have used data of that kind in my analysis, but certainly not on the scale that the EEA study was.

MR. CASS:  All right.  Thank you.  

So as you can tell, I'm just trying to explore the sources of the underpinnings of the facts for your evidence.  Again, I am trying to stay away from the views and opinions.  We can just leave that aside.  There is no more to it than that.

Now, as you've indicated, you've referred to EEA on a fairly large scale as presented considerable amount of data on different subjects, whether you agree with the conclusions or not.  There's data on the market power assessment, there's data on price correlation, and so on; right?

MR. STAUFT:  Yes.

MR. CASS:  And other experts, to a greater or lesser extent, have done the same, Ms. McConihe and Concentric; right?

MR. STAUFT:  Yes, to a greater or lesser extent, that's true.

MR. CASS:  Yes.  And we heard Ms. McConihe refer to the fact that she has some kind of a database that she works from for this kind of thing.  Did you hear her say that as well?

MR. STAUFT:  I did, but I'm not sure I know what the database has in it, for example.

MR. CASS:  Again, I'm not going to test you on Ms. McConihe's database.

MR. STAUFT:  That's good.

MR. CASS:  Some or all of these experts who presented all of this data would start with some existing database, at least; fair?

MR. STAUFT:  Well, they would find the data somewhere.  Whether they have it themselves now or buy it from reporting services, I really have no idea, in terms of gas prices you're talking about.  I mean, obviously, I did some analytical work too in relation to storage and transportation costs, but again my data for that is just going to the tariffs or the relevant pipelines.  

So yes, they have to have the data.  They got it from somewhere.

MR. CASS:  Right.  I'm going to come to what you did.  That's precisely where I'm going, but I want to see where the data starts from and then what you did to build it up.   

So as far as an existing database is concerned that is relevant to these sorts of market power issues, did you start from an existing database or did you start with what you saw in, for example, EEA's report?

MR. STAUFT:  I worked off of the -- I just assumed that the 2004 EEA report was factually correct, in terms of its reporting of storage volumes, storage space, storage deliverability and all of that kind of thing.

MR. CASS:  Okay, thank you.  That's helpful.  

Again, I just want to understand what additional fact-gathering you would have done to supplement the facts underpinning your report.

Now, you have already, I think, referred to some things.  You referred in your examination in-chief to looking at some websites.  So what did you do there?  Again, just what sort of fact-gathering did you do from websites?

MR. STAUFT:  Well, there were two areas really:  The first is I did check, as reported in my testimony, the availability of unsubscribed capacity on various FERC-regulated pipeline and storage companies.  Great Lakes, National Fuel, Natural Gas Pipe, ANR, ANR Storage, I think that was about it.

The other thing is, as I just said a little while ago, for purposes of doing my cost analysis, I obtained tariff rates from the tariffs of the various pipelines.  

     MR. CASS:  Okay.  So again, I just want to get an understanding of what you did.  You checked websites of various companies?  

     MR. STAUFT:  Yes.  

     MR. CASS:  And in addition to checking websites, did you make phone calls or contacts with companies?  

     MR. STAUFT:  No.  

     MR. CASS:  You didn't?  

     MR. STAUFT:  I didn't feel a need to do that on any of the issues I was interested in.  

     MR. CASS:  All right.  Well, again staying away from issues about conclusions from the facts and so on, what else did you do by way of fact-gathering beside checking websites?  

     MR. STAUFT:  Specifically for this case?  

     MR. CASS:  Yes.  

     MR. STAUFT:  That was about it.  I mean, I have a general understanding of most of the pipelines that have come up in this proceeding.  I have worked with them before in various contexts, so I have a general understanding of that.  But all of that is already in my head, so I didn't have to go looking for it.  

     MR. CASS:  All right.  You didn't call any marketers, for example, or have discussions with any marketers?  

     MR. STAUFT:  No.  

     MR. CASS:  Now, just coming back quickly to page 2 of your testimony.  Again, there is no trick.  I just want to be sure that I understand the work that you brought to bear on this case.  


We started, or I started with the opening sentence of the answer, which indicates that you were asked to consider and provide your views on the storage-related issues.  So that's an accurate representation of what your mandate was from your clients, I take it?  

     MR. STAUFT:  Yes.  

     MR. CASS:  Then going down.  I won't read all of the two paragraphs, but I see several things that you say you did.  You say you analyzed and provided your views on the general issue of whether it be appropriate for the board to forebear.  That's in the first paragraph.  You analyzed and made recommendations in relation to issues around what terms it would be reasonable for the board to use to depart from traditional cost of service.  That's in the second paragraph.   Then finally, you set out analysis and conclusions in relation to these issues.  


That summarizes your work, does it, sir?  

     MR. STAUFT:  Yes.  

     MR. CASS:  Thank you.  Really, I just had one other area, and I was going to go to the technical conference transcript to do this, but I think I can do it even more simply than that, because Mr. Leslie covered a similar area in his cross-examination today.  

     You will recall that Mr. Leslie asked you some questions about the extent to which Union's current proposal would address issues arising out of the lack of unbundling or the lack of take-up of unbundled rates?  Do you recall having that exchange with Mr. Leslie just a short time ago?  

     MR. STAUFT:  I do, yes, yes.  

     MR. CASS:  All right.  All I wanted to do with you was confirm, first of all, that you were here yesterday when the Enbridge witness, Mr. Grant, was asked by Ms. Chaplin about how the Enbridge Gas Distribution proposal compares to the Union proposal?  Did you hear that?  

     MR. STAUFT:  I believe I was.  

     MR. CASS:  Right.  Just for the record, it's transcript volume 8, at page 28.  Ms. Chaplin indicated that although there may be some difference in semantics, she suggested that the companies were basically proposing the same things in terms of overall structure, and Mr. Grant agreed and said:   

“At its core the two companies are, I think, proposing essentially the same thing.” 

     I take it you agree with that?  

     MR. STAUFT:  Yes, that has been my understanding from the outset of this, really.  

     MR. CASS:  Okay.  I take it, then, that the answers you gave to Mr. Leslie about the extent to which the proposals address issues around unbundling applies equally to the proposal by Enbridge Gas Distribution as it does to the proposal by Union Gas?  Fair?  

     MR. STAUFT:  Yes, I think that's fair.  

     MR. CASS:  Okay, thank you, sir.  That's all, Mr. Stauft.  Thank you.  Thank you, Mr. Chair.  

     MR. KAISER:  Thank you, Mr. Cass.  Mr. Smith.  

     CROSS-EXAMINATION BY MR. SMITH:  

     MR. SMITH:  Good morning, Mr. Stauft.  

Mr. Chairman, if there was an issue with the height of the chair last time, I assure you it was a displacement issue, not a height issue.  


I just have a couple of questions, Mr. Stauft, and it really arises from the opening remarks.  You had made reference to the storage development potential in Ontario, albeit briefly; correct?  

     MR. STAUFT:  Yes.  

     MR. SMITH:  You were here this morning?  

     MR. STAUFT:  I was.  

     MR. SMITH:  And had you reviewed the Acre study -- this is the natural gas storage competition study July 2002, done with Ms. McConihe's assistance?  

     MR. STAUFT:  I believe I did look at that, yes.  

     MR. SMITH:  Okay.  There was a statement in that, in this area, which I reviewed with Ms. McConihe this morning.  This had to do with the Sproule estimate.  

     Now, you are familiar with the Sproule estimate that's an exhibit on the record independent of this study?  

     MR. STAUFT:  I'm sorry.  Am I familiar with -- 

     MR. SMITH:  Now that your counsel has given you a copy of the study, I'm not sure it is critical to have it, but just so you know.  

     MR. STAUFT:  Okay.  

     MR. SMITH:  I'm on pages 14 and 15.  

     MR. STAUFT:  Okay.  

     MR. SMITH:  And in particular -- I will just give you a minute to take a quick look at it, but I reviewed this this morning with Ms. McConihe.  It's the bottom paragraph on 14, carrying over on 15.  

     MR. STAUFT:  Okay, thank you.  Yes, I looked at that.  

     MR. SMITH:  Do you recall having seen a copy of the Sproule study dated January 2001, which I put to you is a part of this record independent of this study?  

     MR. STAUFT:  I do not recall seeing that.  I'm sorry.  

     MR. SMITH:  You would recall that Ms. McConihe and I went back and forth about whether the accurate number was 120 or 150 Bcf?  

     MR. STAUFT:  I did hear that, yes.  

     MR. SMITH:  She confirmed it was 150?  

     MR. STAUFT:  Okay.  

     MR. SMITH:  Subject to check.  

     MR. STAUFT:  Sure.  

     MR. SMITH:  Do you have any reason to disagree with the statement which is in the last sentence there:  

“Even if only a portion of Sproule's estimate has the potential to become commercially developable” - which I said better this time - “new storage capacity, it represents significant new market entry and expansion”? 

     MR. STAUFT:  Well, that's certainly true.  If Sproule thinks there is 150, and a third of that is potentially developable, that would be a –- well, it would be 50 Bcf of storage.  I have no reason to disagree or agree with any of this.  I have not made any enquiries, nor am I remotely competent to say anything about the potential developability of storage in Ontario.  

     Whatever references I made in my direct examination, I was simply relying on what I understood to be the evidence of other parties, other witnesses.  

     MR. SMITH:  Well, sir, that really is why I'm pursuing you on this.  I believe your counsel this morning, in his evidence, had it down to 10 Bcf and a question mark.  

     I am just trying to see what it is you're relying on when you say that it doesn't look like there is much potential.  

     MR. STAUFT:  Well, I think that was Mr. Thompson's evidence.  

     MR. SMITH:  Oh. 

     MR. WARREN:  I would like to point out for the record that my junior did not testify this morning.  I think it was Mr. Grant's number of 10n he was talking about.  

     MR. STAUFT:  That's what I understood that reference to be.  If I picked that reference up, I certainly just picked it up from Mr. Grant.  

     MR. SMITH:  But I think if you go back -- and I am just trying to understand what your understanding was.  Mr. Grant had talked about that which was firm or that which 

was certain.  And then he risked it, as you would proven, probable, and possible, that type of ranking.  It wasn't to suggest that that was the full extent of the potential that appears to exist within their land holdings.  Is that fair?

MR. STAUFT:  I think that is fair.

MR. SMITH:  Mr. Redford, were you here when he testified?

MR. STAUFT:  I'm afraid I was not, no.  I'm sorry, I wasn't.

MR. SMITH:  Did you review the transcript?

MR. STAUFT:  I did, yes.

MR. SMITH:  Are you familiar or do you feel comfortable discussing what he represented was the storage potential in the province, or for MHP?

MR. STAUFT:  No.  I don't think there would be any point in this.  As I say, any information I have is simply parroting things that either your clients or Enbridge or any of the other parties have said.  As I said, I have no independent knowledge.

MR. SMITH:  What about salt cavern storage, sir?  Have you any appreciation of the extent of salt cavern storage for high deliverability?

MR. STAUFT:  The potential for that, the development of salt cavern storage in Ontario?

MR. SMITH:  Yes.

MR. STAUFT:  No, I don't know.

MR. SMITH:  Okay.  I promise to stop there.  Would you mind if I tried to interject with a filing?

MR. STAUFT:  Not in the least.  Not at all.

MR. SMITH:  With your leave, Mr. Chairman, I had meant to do this as we came back, but Mr. Cass jumped right in.  And I simply wanted to explain that the large mound of paper I left on your desk was Undertaking K5.3, and the only reason I put it on the record is that we have provided, as we indicated yesterday, hard copies to the Board and one to Board Staff.  It's quite bulky.  

We have put out PDF versions to all.  Actually, I believe it is being sent to the Board, so it may be put on the website so people can have access to it.  And we have provided all of the citations, and that document has been made available broadly.  Thank you.  

Thank you, Mr. Stauft.

MS. SEBALJ:  Mr. Brett, did you have any questions?

MR. BRETT:  I do.

CROSS-EXAMINATION BY MR. BRETT:
MR. BRETT:  Good afternoon, Mr. Stauft.

MR. STAUFT:  Good afternoon, Mr. Brett.

MR. BRETT:  Mr. Chairman, is it your intention to rise at 5:00 today?

MR. KAISER:  We will go to 5:30.

MR. BRETT:  Okay.  That's helpful.  Thank you, sir.

Mr. Stauft, I want to be sure I understand at least your basic position.  And if I can coax that of your clients out of you at the same time, that would be a bonus.

But do I understand the upshot of your final position, including what you spoke of this afternoon, that you are not opposed to a continuation of pricing exfranchise excess capacity by Union at market prices?

MR. STAUFT:  I think that's generally fair, but let me -- it might be helpful if I expanded on that a little bit.

MR. BRETT:  Whatever you wish, sir.

MR. STAUFT:  My view, my conclusion, as explained in my testimony, is that the utilities do have market power in relation to storage generally in Ontario and that it would be inappropriate to forbear from regulating them or, in FERC parlance, give them market-based rate authority in relation to storage.

So what that implies is that I think that it's appropriate for the Board to continue to regulate at least the revenues of those companies at a cost-based level.  That's the sort of big-picture conclusion that I think you come to if you find or if you believe that these utilities have the kind of market power that most utilities do.

Now, that is a secondary question -- well, what that implies, I guess, in practical terms, is that to the extent Union and Enbridge are proposing to retain for themselves or for their shareholders the rents associated with storage services, that would not be appropriate.  I don't think that's right at all.

But if you start from the -- get to the general point where the Board is going to be regulating revenues, a secondary question is:  How are those costs or how are those revenues recovered from different types and classes of customers?  It's all within a regulated regime as to revenues and overall returns.  

And that, of course, wasn't the main point of my testimony, to talk a lot about what's appropriate at that secondary level.

Now, the status quo is that exfranchise customers pay market prices, but the overall revenues are still regulated to a cost-based level by flowing the premiums back to the system customers, basically.  And that is at least consistent, on a large scale, with the market power analysis.  

So I think I'm agreeing with you that -- and I think I told Mr. Leslie, particularly with the, sort of, 30 Bcf of marketer-type volumes, I don't object to that.  I see that actually as sort of analogous to what happens on the TransCanada main line system with IT service and short-term firm service, and even as to the sales to sort of longer-term utility delivery-related services to Enbridge and Gaz Metro.  

I'm not terribly familiar with where that came from, or I don't know what the reasons were for setting that up in that way in the first place.  It looks a little odd to me, frankly, but nevertheless there may be perfectly good reasons for it having been done that way.  

Is that responsive?

MR. BRETT:  I’ve got to be honest:  I'm not entirely certain what my question was.  I've got a few words down here, but let me -- arising out of that, let me ask you this:

You used the term "rents" in terms of accountability back to ratepayers; my words.  In that term, you're talking about the excess of cost over prices received?  The premium, if you will?

MR. STAUFT:  The other way around, yes.  Right, the premium over cost that is recovered through market prices.

MR. BRETT:  Would it be fair to say that the issue of appropriate pricing for - let's focus on the 30 Bcf that you talked about - the issue of how that should be priced is different than the issue of what you should do with the revenue, but they are linked?  And because of that linkage, you are suggesting, are you, that continuance of that scheme can live within the market power analysis?  Have I gone too far?

MR. STAUFT:  No, no, I think that is fair.  They are separate questions.  And so, no, I think I can -- I talked about this a little bit in my written testimony.

MR. BRETT:  But I want to be sure that I understand your position, and perhaps that of your client or clients on those two issues.  You're saying you can live with, for the reasons you have talked about, market pricing for the excess capacity, in particular the 30 Bcf marketed to marketers.  

     MR. STAUFT:  Yes. 

     MR. BRETT:  But that in your view there are sound regulatory and policy reasons why the rent should flow back to customers.  Even though -- 

     MR. STAUFT:  Yes.  

     MR. BRETT:  But the issues are separate, but those are your two positions?  

     MR. STAUFT:  I have to be a little careful about what my clients' views are on exactly how these rents get charged out and allocated.  I have not discussed that with them.  I don't know.  

     MR. BRETT:  I accept that. 

     MR. STAUFT:  They may take their own positions in argument.  As I say, my focus is:  Is there market power?  If there is market power, at least regulate the revenues, and then it’s a subsidiary or secondary question, how the revenues get recovered from different classes of customers.  


I have expressed some views on that in my testimony, but I don't think that's the main point of what I was asked to do and I don't know, necessarily, what my individual clients will say on the details of those recovery mechanisms in the long run.  

     MR. BRETT:  Yes.  And I don't need to know any more about it.  But just following up on that and kind of how your proposals can live within the context of this broader competitive enquiry, as I understand it, kind of the starting point for these proceedings is the forbearance provision of the Ontario Energy Board Act, section 29, which, among other things, is reproduced in -- I don't know if it is reproduced in your evidence.  It is certainly reproduced in Ms. McConihe's evidence.  

     It doesn't talk about the use of a market power test, whether FERC's or anybody else; it, rather, talks about whether or not the product or class of products or service or class of services is or will be subject to competition sufficient to protect the public interest.  Have I read that right, to your recollection?  

     MR. STAUFT:  Yes, that's correct.  

     MR. BRETT:  And in the notice of proceedings that was initially issued by the Board that is reproduced at the bottom of page 5 and top of page 6 of your prefiled evidence, when the Board convened the proceeding, they basically mirrored the language of section 29 and said, We're going to have this enquiry to determine whether or not there is competition sufficient to protect the public interest.  

     MR. STAUFT:  That's right.  

     MR. BRETT:  At this stage of the game, nothing mandating use of FERC-type market power tests or anything else?  

     MR. STAUFT:  No, that's true.  And what's happened is people look at the language of -- at least in my case, I look at the language of section 29, and that doesn't help me at all, on its face, in terms of what is required here.  So people start looking around for analogues, and the most obvious one is the Commission's, the FERC's market-based rate jurisprudence, together with the CRTC forbearance decisions.  

     MR. BRETT:  And in fairness, the first procedural issue ordered, issued about a month after the original notice of proceeding, asked some very pointed questions, including those dealing with market power.  Yes?  

     MR. STAUFT:  Yes.  

     MR. BRETT:  Okay.  A couple of just minor cleanup questions arising out of earlier questions and arising out of Ms. McConihe's appearance the last couple of days.  

     Do you recall her evidence that customers of storage generally had one or more of three purposes in mind:  management of price volatility, price arbitrage opportunities, and load balancing?  And do you agree with that?  

     MR. STAUFT:  I do, yes, generally.  

     MR. BRETT:  And I wanted to get your take on what the motivation behind the buyers of Ontario storage is, which of those purposes might be important to them.  And in that context, I want to talk just -- it's late in the afternoon and I have no hesitation in signalling you where I am going.  I want to talk a little bit, as I did with Ms. McConihe, about who the Ontario storage -- these ubiquitous Ontario storage customers, who they are and maybe what some of their purposes are in arranging storage.   

     The question, the way I put it, I think, earlier today was:  Who are we protecting and why?  

     By way of preliminary point, on the issue of price volatility, do you agree with the answers Ms. McConihe gave this morning that the price volatility issue deals with both the summer/winter spreads as well as volatility generally?  

     MR. STAUFT:  I suppose they could, yes.  

     MR. BRETT:  In your mind, is it more one than the other?  

     MR. STAUFT:  Well, my understanding would be that the concern is -- if you're in a sort of generally tight supply environment, if what you may see is seasonal price movement being exaggerated so that there's a lot bigger summer/winter differential and an overall increase in volatility, I would have thought that was the main concern.  

     I mean, storage may or may not help you.  It only really helps you if you can more or less predict what the volatility is going to be, right, which you can if you're looking at seasonal volatility.  If you are worried about just random up-and-down movements in gas prices -- 

     MR. BRETT:  You can win; you can lose.  Right?  

     MR. STAUFT:  Yes.  It doesn't necessarily help you a whole bunch.  It may a little bit.  

     MR. BRETT:  Do you also concur that the current and recently experienced summer/winter spreads are at almost unprecedented levels? 

     MR. STAUFT:  That is my understanding, yes, and that's why I think I said to Mr. Leslie that my understanding, just anecdotally, is that, along with that, storage values have gone quite high as well.  

     MR. BRETT:  And does it suggest anything regarding the relative supply/demand balance with regard to storage?  

     MR. STAUFT:  Supply/demand of storage?  

     MR. BRETT:  Of storage.  

     MR. STAUFT:  Well, I mean, it may indicate that there is a market need for more storage generally.  

     One thing I should point out, I think, is that there is a sort of systematic difference between Canada and the US in terms of how storage-intensive the transmission and delivery systems are.  

     Ontario is very unique, in terms of the amount of storage that it has to support the distribution system and the load factors that are as a result experienced on the TransCanada system, for example.  

     MR. BRETT:  Meaning very high?  

     MR. STAUFT:  Yes, they're practically 100 percent for the utilities.  These are very storage-intensive systems.  

     Most pipelines and utility systems in the United States don't have that advantage.  They utilize storage, but they're not sort of maxed out on storage in the way that the Ontario utilities are, so that they still have -- they still have sort of average load factors that are less than 100 percent.  


My understanding is the average load factors have been growing over the last few years as the supply situation has tightened, but certainly historically they're not generally as storage-intensive as Ontario is.  

     MR. BRETT:  Generally speaking not as much market area storage as strategically located?  

     MR. STAUFT:  Exactly, yes.  It is just not physically there in the volumes that it is in Ontario.  

     So if there's sort of a general problem of increasing gas price volatility in the Gulf Coast in the overall supply, then certainly I can see that creating a huge impetus for the development of additional storage in various areas of the United States to try to dampen that down, because they're not as storage-intensive as they could be already.  They still have still a lot of room to improve.  

     In Ontario I think it is less than that, just because -- I mean, apart from market growth that may be creating issues here, but nevertheless generally speaking you couldn't use a whole lot more storage for infranchise purposes.  You already use -- or Ontario already uses the upstream pipeline infrastructure at a very high load factor.  

     MR. BRETT:  All right.  If I could just ask you to turn up both your original prefiled evidence and your reply evidence, and if you could turn to page 77 of 81 of your direct evidence and page 6 of 24 of your reply evidence.
     MR. STAUFT:  I have those.
     MR. BRETT:  Dealing firstly the reply, Mr. Stauft.  On that page you are responding to a question on the prior page about substitutes for firm storage space and deliverability with respect to other products.  And you make the point in the middle of page 6 that: 

“The main function of storage in Ontario is not to assist with the management of price risk but simply to augment the delivery system via seasonal load-balancing.”

And to use those three categories that I gave you earlier about price volatility, price arbitrage, and balancing, you're saying that it is the balancing function that's the main one, the main purpose.
     MR. STAUFT:  Yes.
     MR. BRETT:  And are the users of the storage implicit in that statement, the bundled LDC customers, or all of them, or what?  “All of them,” by that I mean the additional 70 Bcf, the exfranchise stuff.
     MR. STAUFT:  Well, certainly I don't think whether they're bundled or not has anything to do with it.  But if they're distribution customers and -- for them, basically, storage functions as a substitute for TransCanada capacity is basically what happens.
     MR. BRETT:  So it is a balancing issue.

MR. STAUFT:  It is a balancing issue, certainly for them.  And I would include in that camp the storage that --the Union storage that EGD has purchased from Union and also what GMI holds.
     MR. BRETT:  All right.
     MR. STAUFT:  My understanding is that GMI uses it for basically system or balancing purposes as well.
     As to what the other 30 Bcf -- basically the marketing community does, my understanding is that -- my assumption is that it is basically price volatility and arbitrage-type motivations.
     MR. BRETT:  And that's what you say at page 77 of your prefiled evidence.  That's why I referred you to that.
     MR. STAUFT:  That's right.
     MR. BRETT:  Now, you say that is an assumption on your part.  Is that an informed guess or assumption, Mr. Stauft, or is that something that you collected out of - what did you say earlier - certain information that is in your head and you had no need to go further?  Is this out of your head?
     MR. STAUFT:  I would put it in that category.  Yes, it is in my head.  I didn't just make it up.    

MR. BRETT:  Well, you might have, but --
     MR. STAUFT:  I could have, but I didn't.
     MR. BRETT:  You didn't.
     So we have been talking about in this proceeding - I assume we are, anyway - implicit in the competitive analysis, and such has been protection of customers from monopoly or market power holder abuses.  Yes?  I mean that's the underlying policy behind all of this, isn't it?
     MR. STAUFT:  Yes.
     MR. BRETT:  I tried to zero in with Ms. McConihe about this.  If, essentially, all of the Ontario gas consumers acquire bundled service with storage bundled in at cost-based rates, which is now -- seems to be the proposal of the two utilities, with the asterisk there for EGDI buying on a market basis from Union a portion of its requirements, but if you leave that caveat aside, the LDC customers are buying bundled storage as part of their distribution service.  So they're not the Ontario consumers that we're trying to protect, right, with this further enquiry regarding exfranchise sales?
     MR. STAUFT:  For now, first of all.
     MR. BRETT:  Well, that's all we've got right now.  

MR. STAUFT:  Fair enough, that's true.  The other issue, of course, though, is who gets the monopoly rents associated with the service?
     MR. BRETT:  I thought we had agreed earlier that they were separate issues and maybe linked in one's position.  But --      

MR. STAUFT:  Yes.
     MR. BRETT:  They are separate issues; yes?
     MR. STAUFT:  Yes.
     MR. BRETT:  I am trying to understand, to put it sort of colloquially, who are we protecting, and why?  The proposition that I put to Ms. McConihe, having reviewed the list of the Union storage customers over the past five years, which you set out in pages 1 to 3 of Union Undertaking 39, that those customers are largely, not exclusively but largely, indeed overwhelmingly, marketers, both Canadian and US, as well as US LDC and power companies.  Is that not true?
     MR. STAUFT:  Yes.
     MR. BRETT:  Okay.  And those are the customers who are, with your caveat about the "now" -- those are the customers who are the purchasers of the 30 Bcf we're talking about in exfranchise sales.
     MR. STAUFT:  Right.  And so my position, if I'm just understanding what you're getting at here, my position is the utilities have market power in relation to their entire storage infrastructure.  Sort of at a high level, in principle, you would say that all of the customers for that deserve to be protected from the exercise of market power.
     Now, if it happens that one sector of them, like the marketers, don't want that, then great.  I mean, that works out nicely.  Everybody's happy so long as the premiums associated with the rates that the marketers pay end up going back to the people who do care about that, which is basically the consuming groups.
     MR. BRETT:  Well, you see, you've gone and linked them on me again in a pretty clever non sequitur.
     If the marketers -- under the proposal of marketers paying market prices, the marketers aren't seeing any premiums, so it is not a debate about marketers versus others that we had with Ms. McConihe, who was proposing marketers buy the storage at cost; right?
     So the marketers aren't going to get these rents.

MR. STAUFT:  Right.      

MR. BRETT:  Because they're going to pay market -- so the real issue is, as between the utility shareholders and consumers, gas consumers; yes?  And that, we have already agreed, is another issue.  
     MR. STAUFT:  Yes.
     MR. BRETT:  Why is that linked to whether or not the marketers are the ones that are prepared to pay and don't appear to be objecting to pay market prices?      

MR. STAUFT:  No, fair enough.  I think what I was saying is if the marketers are happy paying three times cost-based rates, then good for them.
     MR. BRETT:  Right.
     MR. STAUFT:  That's okay.  I don't think my clients care about that at all.  In fact, that is probably to their advantage.
     It's better they -- as I said --      

MR. BRETT:  As long as they get the premium.      

MR. STAUFT:  As long as they get the premium and it doesn't go into Union's pocket, that's fine.  They don't want it to go into either your pocket, your client's pocket, or Union's.
     MR. BRETT:  Now, you may recall this morning I and others had a discussion with Ms. McConihe about the possible relevance of the secondary market and how she treated it.
     The proposition I put to Ms. McConihe was this:  The operation of the secondary market has potential relevance to market power determinations, either as relevant to a determination of product market or geographic market, or as a mitigative measure to market power otherwise determined.  And she agreed with that proposition.  

And I take it, from the information you have given so far today, that you do not agree with that.  Let's set aside the quantification issues and evidentiary issues for a moment, we're talking as a matter of concept.  

     MR. STAUFT:  Right, okay.  I think not in the fact situation that we have here.  I mean, I agree that there may be situations where secondary market capacity would be relevant to a market power analysis.  For example, take the Red Lake situation that everybody has been talking about.  

     Somebody is proposing a storage facility in Arizona.  

Suppose the facts were that the El Paso and Trans-Western systems were half full, right, and the Red Lake storage facility, as I understand it, was a salt cavern thing, so it was basically a sort of short period balancing type of function.  


If the facts were El Paso was half full or the situation was that El Paso was fully contracted, but Socal Edison or Socal Gas had all of that capacity and wasn't using it for some reason, because of weird California market dynamics, then if I were Red Lake I would say, Look, there's a whole bunch of -- there's several hundred million cubic feet a day of capacity sitting there on the secondary market that is obviously a substitute for the kind of service I am providing.  And I think that would be a reasonable argument.  

     MR. BRETT:  Let's use another example.  Also 

non-jurisdictional but a bit closer to home.  

     You read the reply evidence of Messrs. Schwindt, Henning and Sloan, did you?  

     MR. STAUFT:  I did, yes.  

     MR. BRETT:  They cite two examples, for two different purposes, involving Centra Gas Manitoba, a company which I can say we both have some familiarity with from our prior lives, my having managed the regulatory and gas supply groups at that company for most of the ‘90s and you having worked at Western Gas Marketing, and, as a consequence, I having been one of your best customers.  

     Now that everyone is in on our prior relationship, we can move forward.  

     MR. STAUFT:  Yes.  

     MR. BRETT:  I thought that appropriate in the interests of full disclosure.  

     One of the points that the gentlemen on behalf of Union make, which I am going to suggest to you is an example of a secondary market being relevant to the issue of storage requirements, is this:  They describe -- and I believe you are familiar with this because your company tried to help solve the problem -- Centra Manitoba leaves a substantial portion of its peak day up to now uncontracted.  It requires, on January 19th, 20th and 21st, or days like that when it can be very cold in Winnipeg, 110 or 115 million cubic feet of gas.  It could enter into a storage deal and related transportation for that.  And it has from time to time, as I understand it, solicited proposals.  But what it has done up to now, as described by the gentlemen on behalf of Union, is it has entered into delivered service deals with the secondary market providers for service on those days.  

     And it probably doesn't know who’s got storage and what pool, where, for what purpose.  It just gets delivered service when it needs it.  That's effectively the nature of that transaction, is it not?  

     MR. STAUFT:  I believe so, yes.  

     MR. BRETT:  By analogy, is that not the kind of secondary market transaction which can have relevance to whether or not the secondary market operates as competition to storage?  

     MR. STAUFT:  Again, I think we need to be careful here.  Centra Manitoba may not know how that delivered supply is delivered, but the fact is that it gets to the Centra Manitoba city gate; the appropriate amount of gas gets to the Centra Manitoba city gate on the appropriate days under the arrangement.  

     MR. BRETT:  No question.  And Centra Manitoba, though - my point is this - could have become a primary contractor with Union Gas or Washington 10, or so on, to do that. 

     MR. STAUFT:  Sure.  

     MR. BRETT:  It chose for whatever reasons not to.  Somebody has probably got some storage somewhere.  These things - what did you say this morning - don't happen by magic. 

     MR. STAUFT:  Right.  That was the point I was making this morning.  Somebody is using some infrastructure.  I mean, you and I talking about it don't know how that marketer is accomplishing that.  

     As I said before, there is all kinds of slack capacity on the TransCanada system from Empress to Winnipeg right now.  

     MR. BRETT:  Indeed.  And in that context, it is not -- and this is another point about the secondary market, isn't it, and Mr. Smead made the point, I think, before he left  -- was he here yesterday morning?  

     Anyway, the last half day of his appearance where he said, Look, the primary capacity holder is not all that relevant.  Somebody does hold the capacity, but the primary capacity holder is not all that relevant.  

Let me give you another example, and then I will ask your view on Mr. Smead's view; another example involving Centra Gas Manitoba.  


Centra Gas Manitoba has -- it either has been or will be proven on this record, because Union's been asked to file a list of all of the customers of ANR Pipeline -- Centra Manitoba holds 14.7 BCF of storage with ANR Pipeline Company.  You know that, do you not?

     MR. STAUFT:  Right, yes.  

     MR. BRETT:  Yet I am going to ask you if you can also 

confirm - and these are matters of public record from public utility board hearings in Manitoba - that as part of its capacity management obligations and programs, Centra Gas Manitoba will loan gas out of storage on repayment terms when it needs it.  So somebody all of a sudden has several days of storage.  But if you go to look at any of the primary capacity holder data it will tell you nothing.  This is secondary market.  True?  

     MR. STAUFT:  I believe that is true, yes.  

     MR. BRETT:  That's not uncommon, would you agree?  

     MR. STAUFT:  No, I don't think it is uncommon at all, that kind of arrangement.  Those kinds of things happen all the time.  

     MR. BRETT:  All right.  One last point:  Do you have any information about the relative liquidity of the Dawn hub?  

     MR. STAUFT:  Relative to what?  

     MR. BRETT:  Well, let me put it this way:  I understand - and can you confirm this - that on average the physical flow around Dawn is about 3 Bcf a day.  That's average over the year.  The number of transactions is typically two to three times that amount.  Is that something you can agree with?  

     MR. STAUFT:  Yes.  I haven't looked at that independently, but I do recall numbers like that coming from Union.  That doesn't surprise me.  I think that's fair.  

     MR. BRETT:  I want to just close by going back to the point where you started to talk about the secondary market and you gave your Red Lake example and I countered with a couple of Centra Gas, in my only outburst of nationalism for the day, or the proceeding.  

     If one could assemble the data in a meaningful way around the secondary market transactions and, in particular, around whether or not they were operating effectively as competition for the Ontario storage provider, is that information that you, as a professional doing what you would do, or the Board, given its role, would want to know?  Or do you see absolutely no relevance to it?  

     MR. STAUFT:  Let's be clear about what we mean by “secondary market” here.  Are you including in that market area sales of the kind you described Centra Manitoba being a party to?  

     MR. BRETT:  Well, as you know, you're not supposed to ask me questions, but I am not as reluctant to answer them as Mr. Kaiser is.  

     I think what I mean by the secondary market, Mr. Stauft, is the full gamut of things ranging from, in effect, remarketing primary capacity, which is kind of its relatively simple form.  That's almost not secondary market, through to the complicated drop-offs with multi service providers that get rebundled together to offer a market area or delivered service into Ontario and Michigan and points both upstream and downstream.
     So it is -- it really is as broad as your imagination and the imagination marketers could allow, and I think you have already agreed that those imaginations are pretty good and those transactions go on.
     MR. STAUFT:  Yes, of course they do.  I recognize that.  I guess my view is that it would be -- well, let me put it this way:  What marketers and those types - the types of transactions we have been discussing - do is make the market more efficient than it otherwise would be.  It makes the utilization of the existing infrastructure higher, I would say, on average, and it sort of creates benefits for the market as a whole in that way.
     So relative to the situation where people were not allowed to enter into those kinds of transactions, people are certainly much better off, and those types of transactions, in a sense, provide competition for transportation and storage service providers.
     I mean the FERC, for example, in Order 636 and subsequent orders, was very concerned with implementing measures to increase just generally what I call shipper flexibility, the ability of -- which is the ability of shippers to utilize capacity entitlements that they pay for flexibly, precisely so they can do this kind of activity.  And the commission's basic rationale for that was that, by encouraging that, they would mitigate or reduce the market power of the pipelines relative to end-users that the commission is trying to protect.
     It wasn't a question of forbearance or anything like that.  It was just a matter of making the market more efficient.  And I don't disagree that that happens.
     The problem I’ve had in this proceeding, though, is that when I listened to Mr. Smead and Mr. Henning and Mr. Sloan talk about the wonderful variety of transactions and mechanisms that people dream up, on paper at least, to move gas around, I thought -- it just seems exaggerated to me, in terms of the effect that that has.
     But at the end of the day, these people still have to use pipelines.  They have to pay for pipeline service; they have to pay for storage service.  They are probably a lot better than you or I, or the average industrial consumer is going to be, at doing that efficiently, but they still have to pay for the infrastructure.  And if the market power question is, what happens in the market when the storage, in this case, service provider bumps its price from $1 to $4, or if TransCanada bumped its price from $1 to $4 because the NEB lost its mind and gave it market-based rate authority, yes, the marketing community would do its best to mitigate that and would minimize the effects on consumers.      

But at the end of the day, consumers are still going to pay those $3 price increases one way or another.  The marketers don't do this for free.  If they pay $4 for Union storage or for TransCanada capacity, they will recover that.
     MR. BRETT:  Somewhere in there, in the early part of that answer, I believe I got a qualified "yes" to my question and a concurrence that, leaving aside the evidentiary and quantification problems, secondary market transactions may have relevance to determinations of this question.  Is that fair to walk away with?  I don't need the qualifications or the speech.
     MR. STAUFT:  Right, fair enough.  But, yes, it is a qualified yes.
     MR. BRETT:  Yes.  All right --      

MR. STAUFT:  Just --      

MR. BRETT:  Can we just end it on that, Mr. Stauft?
     MR. STAUFT:  Let me just finish here.
     MR. KAISER:  You have 10 minutes.
     MR. STAUFT:  The problem that we have, looking at the way this has gone, okay, we have the EEA folks, and they start out with all of the price differential correlation and all of this other stuff, but I think the problem is they have a little bit of difficulty showing a lack of market power based just on the physical infrastructure that is around.  There has been an increasing slide over to, Well, it doesn't matter; if the physical infrastructure isn't there, don't worry about it.  The molecular --    

MR. BRETT:  You said you weren't going to make another speech.      

MR. STAUFT:  -- the molecular teleportation devices that the marketers have will make it all okay.  And I'm saying that I don't believe that is true.  Fundamentally, it is the physical infrastructure and the costs of that that drive prices in the market.  

MR. BRETT:  I daren’t follow up on that.  

Thank you, Mr. Chairman.
     MR. KAISER:  Thank you, Mr. Stauft.  

Thank you, Mr. Brett.  

We will adjourn until the morning, 9 o'clock -- I'm sorry, I stand corrected, 8:30 a.m.
     --- Whereupon hearing adjourned at 5:30 p.m.
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