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NO UNDERTAKINGS WERE ENTERED DURING THIS HEARING

Tuesday, August 29, 2006

‑‑‑ Upon commencing at 9:30 a.m.

     MR. KAISER:  Please be seated.  

Mr. Thompson.


PRELIMINARY MATTERS:

MS. CAMPBELL:  Mr. Chair, if I might before we start, yesterday Mr. Rupert asked a question and we gave a general answer.


MR. KAISER:  Yes.


MS. CAMPBELL:  We have a very specific answer, and Ms. Duguay is prepared to respond.


MR. KAISER:  All right.  Thank you.  Please proceed.


MS. DUGUAY:  The question that was asked from the team from Mr. Rupert and (inaudible).


MS. CHAPLIN:  I don't think her mike is on.  


MR. KAISER:  Push the button.


MS. DUGUAY:  I'm sorry.  It's not on.


MS. CAMPBELL:  This one works.  Just shift over.


MS. SEBALJ:  Sorry, is there a spot you can move to?  Is this working?


MR. KAISER:  It looks like it is working.


MS. DUGUAY:  I will start over.  The question that was asked to the Board hearing team yesterday from Mr. Rupert - and I will be paraphrasing - was:  How should a T1 customer that requires additional storage space over its aggregate excess methodology be treated, and also what should the process be?


So the BHT believes that T1 customers requiring additional storage space above the aggregate excess methodology should be treated in the similar fashion as power generators were treated in this proceeding.  As part of both Union and Enbridge settlement agreements, the existing storage allocation methodology was adjusted to reflect the needs of power generators.


The resulting modified storage space with 1.2 percent firm deliverability would be made available at regulated rates.  Consequently, the BHT recommends that T1 customers requiring storage space over and above the aggregate excess methodology should outline their needs to the utilities.  


These requirements should be supported by rationale and evidence that the additional storage space is effectively required.  The BHT proposes that the Board should approve any departure from the aggregate excess methodology on the grounds that the allocation of space and its resulting effect on the regulated storage rates should be fair and reasonable, since it would impact the entire core customer base.


With regard to price, which I guess was another aspect of your question, we believe that there would be sufficient safeguards, since the regulated storage rate would be subject to a prudence review.


There is also another element that came up as a result of our argument yesterday, and I would like quickly to take this opportunity to clarify the record on the BHT, or the Board hearing team, proposal to reclassify customers as core and non‑core customers.


In particular, there appears to be a lack of clarity on the record with the non‑core reclassification as it relates to gas marketers.  Under our proposal, gas marketers would include wholesale gas marketers that are storage contract holders with the utilities, such as Nexen, Coral and Cargill.  The non‑core classification would not be applicable to retail marketers that sell unbundled storage services to end-use customers at cost, such as Direct Energy.


MR. KAISER:  What's the rationale for that?  Does it have anything to do with the state of competition?


MS. DUGUAY:  Well, that would support customer ‑‑ this position would support customer mobility, and it is also consistent with the fact that core customers, bundled and unbundled customers, would receive storage services at the regulated rate.


MR. KAISER:  Thank you.


MS. CAMPBELL:  Just one other thing.  I did indicate yesterday that I would be filing copies of the Board hearing team's argument for the purposes of accessing the footnotes and authorization, should that be necessary, and I will do so with the Board support counsel.  


MR. KAISER:  All right, thank you.  Should we give that an exhibit number?


MS. SEBALJ:  Yes.  I believe we're on Y6, but that's subject to check with the case manager.


EXHIBIT NO. Y14:  Board hearing team's argument

     MS. CAMPBELL:  Thank you.


MR. KAISER:  Mr. Thompson.


SUBMISSIONS BY MR. THOMPSON (CONT’D):

MR. THOMPSON:  Thank you, Mr. Chairman.  Yesterday we had reached the item in V(c) in my outline, Board's Powers and Duties, and I would like to touch on that briefly.


V. GUIDING PRINCIPLES

(c) Board’s Powers and Duties


MR. THOMPSON:  You will find, I think, as I mentioned yesterday, at tab 9 of our compendium, excerpts of the OEB Act, which we reproduced.  The sections of relevance to the debate before you in this case are, as you've already heard, section 2, section 29, section 36.  


(e) Obligation to Serve


MR. THOMPSON:  With respect to the obligation to serve, I have attached, at the last page of this tab, section 42, and 42.2(2) says:

"Subject to the Public Utilities Act and the Energy Act, a gas distributor shall provide gas distribution services to any building along the line of any of the gas distribution's pipelines upon the request in writing of the owner."


I think you had asked yesterday -- Mr. Chair may have asked Mr. Moran whether storage fell within the ambit of gas distribution, and my submission is, yes, it does.  Year-round load balancing and daily load balancing is, in my submission, a gas distribution service, and it falls within this obligation to serve.  So that section is of some relevance to how you approach the high deliverability storage service issue.


With respect to the forbearance power, I just want to emphasize that the parts of the legislation that we believe are relevant -- and unfortunately I don't have section 2 reproduced in my material, but it is -- it has been provided by Mr. Moran and he had read, and I just read again, the provisions of section 2.2:

"The Board in carrying out its responsibilities under this Act in relation to gas shall be guided by the following objectives."


And the second one is:

"To protect the interests of consumers with respect to prices of gas service."


My submission - and I think I touched on this yesterday - is that if you interpret the forbearance power in section 29, i.e., whether competition is sufficient to protect the public interest -- if you interpret that in the context of the obligation to protect customers with respect to prices, then it is my submission that you would not forbear unless the act ‑‑ unless the level of competition which exists is sufficient to produce a price result for consumers which is the same or better than the result that prevails under your just and reasonable rate regulation and power.  


(d) ATCO Decision


MR. THOMPSON:  The next point on my outline is the ATCO decision.  Union has relied on this in its submissions as supporting the relief that it seeks.  We agree with Mr. Warren's analysis of this point, and you will find that in his submissions starting at pages -- paragraph, sorry, 96 over to 102.  

In particular, we support his submission in paragraph 98, which is to this effect -- and I'm quoting:   

“The facts underlying the ATCO decision are fundamentally different from the facts in this proceeding.  The starting point in the ATCO decision was the sale by the utility of an asset which was surplus to the needs and therefore no longer an integral part of its operation.  The Supreme Court of Canada framed the issue in the following words.” 

And he quotes from the decision as follows:

“Against this backdrop, the court is being asked to determine whether the Board has the jurisdiction pursuant to an enabling statute to allocate a portion of a net gain on the sale of a now discarded utility asset to the rate-paying customers of the utilities when approving the sale.” 


That's the end of the quote from the case.  

     Mr. Warren goes on in 99 and says:   

 “Further, in reciting the facts, the court decided the evidence that ATCO led to the effect that the property was no longer used and useful in the provision of utility services and the sale would not cause any harm to customers.”


He then goes on in paragraph 100 and submits:

“This is not a case involving the sale of a now discarded utility asset.” 


And we agree entirely with that submission.  

     This case involves a question of the treatment of revenues from the use of assets which continue to form an integral part of utility asset base and, as such, continue to be used and useful for the utility ratepayers -- I would say for utility purposes as well.  And this case is clearly distinguishable from ATCO.  


So it has no application, in my respectful submission.  

     MS. SEBALJ:  Mr. Thompson, I just note that the draft that was filed with the Board appears to be one paragraph off from the draft that you're quoting.  So your 98 is our 99 and so forth, for purposes of the transcript.  

     MR. THOMPSON:  Thank you very much.  As I have indicated, I had a draft, but I hadn't seen this final version.  

     MS. SEBALJ:  Right.  


QUESTIONS FROM THE BOARD:

     MS. CHAPLIN:  Mr. Thompson, I have a question.  I'm just having a little trouble with my technology.  Can you help me.  I just have a question on that.  

     If there's storage capacity that is under long-term contract to customers outside Ontario, how is it -- what analysis leads you to believe or leads you to conclude that those assets are still used and useful for the in-franchise market?  

     MR. THOMPSON:  I'm not suggesting used and useful for 

in-franchise.  I'm suggesting used and useful for utility purposes.  This is utility service.  Sorry.  Maybe when you hit your, button mine goes off.  

     MR. KAISER:  We can only have one live button at a time.  

     MR. THOMPSON:  Okay.  Yes.  This goes back, I guess, to the question Mr. Rupert asked me yesterday:  Are these utility services?  And I say, yes, they are.  That's why I referred you to Bonbright.  Utility services are, whether they're regulated or unregulated -- and these services to ex-franchise customers are being regulated at the moment under a market-based regime.  So they are utility assets.  They're being used for a utility purpose.  And there was a segment of my examination of Mr. Reed -- I think it's in -- well, I can tell you where it is in one moment.  

     It's in my cross-examination of Mr. Reed.  I believe it's on the first day of my cross-examination.  I don't have the volume reference in the transcript.  It's at page 209 of the first day that he testified.  I asked him this:   

“Would you agree with me that what we're dealing with in this case is not jurisdictional versus non-jurisdictional, or it is not, to put it another way, a distinction between utility and non-utility services?”  


His answer was:   “Yes, I would agree with that.”  

“Question:  What we're talking about -- I suggest we're talking about utilities' services.  And the question is whether the Board should forbear in whole or in part from its regulation of its certain utility service.  Would you agree with that characterization?  

     “Mr. Reed:  Generally, I would.  Some people attach automatically the adjective of “regulated” to utility services.  In a general sense, I would describe, for example, provision of storage as typically a utility service.  That doesn't mean it's always regulated.”  

So I say it's utility service, and at the moment it is still regulated.  

     MS. CHAPLIN:  Thank you.  

     MR. KAISER:  Mr. Thompson, while we are on that, just go back one bit.  

     Is it your position as a matter of statutory interpretation having regard to section 29 and section 2, which you referred to, that the level of competition cannot be sufficient to protect the public interest if there's evidence that prices would increase?  


Is that basically your position?  

     MR. THOMPSON:  Yes.  Subject to the -- well, would a penny increase put it offside?  I doubt it.  Material increase, yes.  

     Ratepayer harm, you cannot forbear.  That's my simple -- I will come to that.  That's what I call my reasonable bystander test, in terms of the sufficiency of competition under section 29.  Yes.  

     MR. KAISER:  Thank you.  

     MR. RUPERT:  Mr. Thompson, before you resume, just back one step further.  You said a minute ago that you -- I forget how you put it, but that storage is an integral part of the distribution business.  I think words to that effect. 

     MR. THOMPSON:  Yes.  

     MR. RUPERT:  I noticed in the Act though, sections 2, for example, and particularly section 36 on gas regulation, the Act is very clear in distinguishing virtually every case, transmission, distribution or storage of gas.  That is quite definite throughout this entire section.  

     Given your view that storage is a part of distribution, why is it necessary for the Act to be so clear?  For example, in section 36.1, “No gas transmitter, gas distributor or storage company shall …” -- it goes on -- “… this transmission, distribution or storage of gas.”  

     You can go through the entire section.  

     So if storage is a part of distribution, why does the Act distinguish these three categories, transmission, distribution and storage?   

     MR. THOMPSON:  I think you have to look carefully at section 42.  What it says is:  “A gas distributor shall provide gas distribution services.”  So I say storage service falls within that phrase.  

     You can still have distribution, storage and transmission, because they are different facilities that require different treatment in terms of leave-to-construct and that kind of thing.  

     Storage facilities are quite different structurally than distribution pipe and transmission pipe.  

     MR. KAISER:  But isn't the purpose of that section to deal with the case that says, if you're along a gas line, they have to serve you; but if you're 20 miles away, they don't have to connect?  

     MR. THOMPSON:  Right.  But if they attach you to provide gas distribution service, they have to, in my submission, include within the service the load balancing that is required to provide that service.  It's an adjunct to the distribution service. 

     MR. KAISER:  Well, let me put it differently.  Surely the intent of this section is to deal with the garden variety consumer, who we all know is not buying storage.  This is a person who the owner of a building -- this is the people, like me, that can't get gas into my property even though I'm only 40 feet away.  


It's not intended to deal with supply of storage.  Surely that wasn't the intent of this section. 

     MR. THOMPSON:  Well, it's intended to deal with the attachment, I agree with you, of a new distribution service customer.  

     If an APPrO plant came in here and said, I want an order under section 42 and the company is refusing to attach them and I want a service that allows me to have this range of flexibility, then you would have to deal with that, I submit, on that application.  

     You would have to address it.  That's why I say it's 

-- 

     MR. KAISER:  So you say it doesn't just say “gas distribution.”  It says “gas distribution services.” 

     MR. THOMPSON:  Exactly. 

     MR. KAISER:  And that's a broader -- 



MR. THOMPSON:  A broader context. 

     MR. RUPERT:  Can I ask one last question on this.  If you go down to section 42(3): 

“Upon application, the Board may order a gas transmitter, gas distributor or storage company to provide any gas sale, transmission, distribution or storage service.”  


Now, that paragraph distinguishes distribution services from storage services, it seems to me.


MR. THOMPSON:  But it just confirms what I said.  You can order them to provide a storage service.


MR. RUPERT:  But the point is it doesn't use the word "distribution services" alone.  It says “distribution or storage service,” which seems to me to distinguish the two, doesn't it?


MR. THOMPSON:  Well, whether it does or it doesn't, it seems to say the Board has power to order the distributor to provide a storage service.  So whether you get attached first under 2 and come in and say, Now I want a storage service, or you combine it in one application, you still have to address it under a section 42 application.  That's my point.


MR. RUPERT:  Thank you.


MS. SEBALJ:  Again, just for purposes of the transcript, your reference to Mr. Reed's cross‑examination was volume 4.


MR. THOMPSON:  I'm sorry, that was for Mr. Reed's ‑‑


MS. SEBALJ:  Yes.  Your quote re the cross‑examination of Mr. Reed was volume 4.


SUBMISSIONS BY MR. THOMPSON (CONT’D):


MR. THOMPSON:  Right.  Thank you very much.


The next ‑‑ hopefully I've covered off that obligation-to-serve point.  


(f) Measures of Sufficiency of Competition to Protect 

the Public Interest

MR. THOMPSON:  The next topic that I have is the Measures of Sufficiency of Competition to Protect the Public Interest.  The point I am trying to make here is that under the statute, under section 29, it talks about the sufficiency of competition to protect the public interest.  And that, in my submission, is -- means that an absence of market power is not the only factor which is relevant to a determination of the sufficiency of competition to protect the public interest.


You, in my submission, can have regard to other factors.  And there are, in my submission, at least two that should be considered as really a precursor to the results of a market power analysis.  The first is what I call the reasonable bystander test, and this was what I was referring to when I was cross‑examining Mr. Baker and talking about the man on the Clapham omnibus.


 My submission to you is this:  That regardless of the presence of some level of competition in a services market, if the evidence indicates that ratepayers will be materially harmed by the granting of the forbearance relief sought - i.e., there will be material price increases - then under the reasonable bystander test, you would, in my submission, not forbear.


I suggest to you that what the CRTC has incorporated in its criteria where -- in its recent decision, which was discussed during the hearing and it's attached at tab 11 of Exhibit J7.1, where they have introduced this market share loss criterion -- the discussion of it starts at page 36 of the decision.  It is addressed as a topic starting at pages 38 and over to 40 of the decision.


The CRTC has established as a criterion to be proven by an applicant for forbearance that it has suffered a loss, a 25 percent loss of market share.  Unless you reach that point, you don't get forbearance under the CRTC test, as articulated in this most recent decision.  And that feature of the CRTC criterion, in my respectful submission, is a sort of reasonable bystander concept.


When you've had that level of loss, that means there is actual competition operating at prices below what are being charged.  Then it is safe to forbear, because you will have the rate stability, the price stability moving from regulated rates into rates that competition is constraining.


So that is what I suggest is a reasonable bystander type of criterion that I urge you to consider implementing into whatever test you decide you're going to apply to assess the sufficiency of competition.


On that point, whether you should include it in your framework or not, there is, at tab 7 of the Exhibit J7.1, towards the back, an undertaking response provided by the CRTC witnesses as a result of the Technical Conference.  And you will see at page 3 of that ‑‑ this is an undertaking response discussing this case that I've just mentioned.  

You will see at page 3 of that, at the bottom of the first full paragraph, Mr. McKeown says:  

"The remaining two criteria identified below are more generic in nature and could be used for assessing forbearance from regulation ..."


He says "and other telecommunication markets".  I say it could be used in other markets generally.


Then he notes the incumbent has suffered a 25 percent market share loss in the relevant market.


So that's a feature of the CRTC framework that I urge you to ascribe some considerable weight to, because if it applies here, then there's no way the utilities qualify for forbearance.  They cannot demonstrate this, that they have lost any market share in the provision of storage services.


The second precursor to a consideration of market power and a second factor that you should consider, in my submission, in terms of measuring the sufficiency of competition to protect the public interest under section 29, is what I call, in my analysis, integration issues.  It's really the question of whether the use of integrated assets to provide a service, which -- only a portion of which you're being asked to forbear on price, whether that in and of itself is a barrier to a finding of sufficiency of competition.


My submission to you is that where you're dealing with this kind of sort of limited service, limited market forbearance request, where the service is one that is produced by the use of integrated assets that are being relied upon to provide service to a broad market area, you have to ask the question whether the hands‑off on the particular segment of the service area that you're being asked to grant in and of itself triggers a requirement to be hands‑on somewhere else.  


So that if you are being asked to relieve from regulating ‑‑ forbear from regulating one area but that in and of itself triggers an obligation and an increased regulatory burden somewhere else, then, I submit to you, whatever the level of competition in that little segment of the market, the overall level of competition under section 29 is insufficient to protect the public interest, because you just have to look somewhere else and you have to work somewhere else.  

     So what you have in this particular case, under the proposals of the utilities, is they say, Okay, hands off on pricing on 70 Bcf of ex-franchise storage services.  Then somebody says, and panel members ask the witnesses, Well, what does that mean in terms of our regulatory burden?  

     Well, you have to then allocate the rate base, yes.  You have to get into allocating some revenues and costs.  That's their proposition.  I say you don't need to go there if you don't want to, but their proposition is, Well, we have to get into, now, this allocation issue with respect to rate base, cost of service, revenues and all of the rest.  And I say, You've left your hands off one place and you have a greater hands-on burden dealing with this allocation problem. 


Union says, Forget about that; that's not a big problem at all.  I say, I don't think so.  And Mr. Aiken, in his submission starting at pages 17 - and it goes all the way over to 22 - tells you what is going to have to take place if we get down this road and we have to somehow do an allocation of these integrated assets.  

     So my submission to you is where you're being asked for what is in effect partial forbearance for a limited segment of a market and that in and of itself triggers an added regulatory burden, whatever the competition is in that little segment is insufficient, in my submission, to protect the public interest because you have to, in effect, get involved in more regulation.  


The whole purpose of forbearance is, supposedly, to call for less regulation, not an equivalent amount or a greater amount in some other area.  

     So I suggest to you that on the evidence in this case, where what the companies are claiming involves exactly that exercise, you should not entertain the request for forbearance on this small portion of the services which is being supported by integrated assets.  

     The fact that the services which Union and EGD wish the Board to forbear from regulating as to price are supported by integrated assets should, in my submission, preclude the Board from entertaining the forbearance proposal.  

So that's a second sort of precursor consideration that I invite you to address.  

(g) Elements of Market Power Analysis

     MR. THOMPSON:  The next topic in my outline is the market power analysis, and (g) is the Elements of the Market Power Analysis.  Then down in VI(c) what I addressed there is the analysis of the evidence with respect to market power analysis.  What I want to do, if I might, is try and cover off all of those aspects of my outline at this time.  

     I mentioned to you yesterday the FERC test and read segments of it from the material filed in the Board hearing team brief of documents.  The focus of this test is market power, and, to be precise, it calls for an applicant for market-based authority to demonstrate that it lacks market power.  And the steps involved in the exercise are detailed in the policy statement.  

     Similarly, the focus of the CRTC test is an absence of market power, and you can see that from the decision that I mentioned a moment ago.  

     At least in terms of the elements of this, I will quickly touch on them, if I might.  

First of all, the market power definition.  “Market power” is defined as the ability of a firm to profitably increase the price of its product above the competitive level for a sustained period.  

     Just stopping there, if I might.  A point I would like to emphasize to you is this:  That you must take care to recognize that there's a difference between a price which two parties agree to pay and a price which is a result of a workably competitive market, which is one which needs to have substitute products available at prices which are no more than 110 percent of the prevailing price of the incumbent's product under the FERC test.  

     So there have been a lot of questions and statements made in this case about, Well, they've got alternatives, they've got alternatives.  Sure, there aren't substitutes out there, but that doesn't address the market power question.  

     The market power question is a very precise exercise in determining -- and it's derived from a narrow class of substitutes, if they exist, that have prices that are less than 110 percent of the prevailing price of the product being analyzed.  And it's very important to appreciate that because value of service pricing doesn't look at that.  

     Value of service pricing, which we discussed yesterday, just says:  Are there alternatives out there?  And as the text that I referred you to said:  Value of service price is what the traffic will bear.  That's not -- that's got nothing to do with the market power analysis, which is quite constrained.  

     You can permit value of service pricing, and you have done that.  But -- and the Board, as I mentioned in the history yesterday, as we have observed on more than one occasion, we haven't had a market power analysis here.  

     What that means, I suggest to you, is that there is a possibility that the value of service pricing that you've been authorizing in effect allows utilities to exercise market power.  


When you come to the analysis in accordance with the FERC test, and even the CRTC test, you will find, I submit, that that conclusion is probably what is going on.  

     So in terms of the elements of the test, I mentioned yesterday auctions have nothing to do with it.  When an incumbent can put his products out to auction and realize prices which are 150 or 200 percent of the regulated price permitted to be charged at the burner tip, I submit those prices are not the product of a workably competitive market in the context of the market power framework used by FERC.  They may result in a substitute's market in which the prices of the substitutes are considerably higher than the prices of the product being analyzed, but these prices would not prevail in a theoretical workably competitive market, because theoretically there would be others out there who would come in and keep the price at less than 110 percent of the prevailing price.  

     So FERC has developed this analytical framework to assist in the determination of whether a particular applicant lacks market power, and it involves the three steps: defining the market, analysing market concentration, considering other factors.  

And within step 1 there are the two factors which have been discussed: the relevant product market and the relevant geographic market.  The CRTC test is essentially the same, subject to the addition of this demonstration of loss of market share.  

So what I would like to do for you is lay out what I suggest has to be established with respect to the application of the market power test.


First of all, there are, in my submission, ten questions that logically follow in this exercise, and what I would like to do is list the questions and then look at the evidence and see how it plays out, in terms of the market power analysis.


The first question is:  What's the transaction point at which we are evaluating market power?  And here, in this case, we've had two transaction points discussed.  One is downstream of Dawn, for storage services downstream of Dawn, the burner tip; and then the second is at Dawn.  


The second question is:  What's the relevant product?  And we say the relevant product is storage, load balancing, storage space, injection and withdrawal without the commodity, year-round load balancing.  Mr. Reed agreed with me it had to be firm service, yet in their submission they're now talking about interruptible service as a substitute.  It has to be year‑round firm service to provide the daily and annual load balancing that the customers require.  

Now, that is the requirement of all of the "in‑franchise customers", this load-balancing service.  It's a requirement of the LDCs that take -- the ex‑franchise that take service from Union, but the marketers, the marketers which are about ‑‑ they're about 45 percent of 70.  So they're about, I would say, less than 15 percent, the total Dawn-based storage marketers.  They buy storage to play the arbitrage game, so it is basically a parking place for them.  But all of the others have this load-balancing need.


So we say the relevant product is load balancing, excluding the commodity, and that is what I understood everybody agreed was the relevant product, and the words that were being used to describe it was "underground storage".


What's the third question?  What is the ‑‑ what's the applicant's prevailing price for the relevant product at the transaction point?  Well, in this case, we know that for 72 percent of the Dawn-based storage market, it's 31 cents with respect to Union and 40 cents with respect to EGD.  That's at a transaction point downstream of Dawn.  And even if those customers moved up to Dawn, that would be the price at which the valuation of market power, against them, takes place.  You don't substitute some price that isn't prevailing for them in the marketplace.


At Dawn - at Dawn - what you have is this price that's between 80 cents and $1.00 for this wholesale market, but that's the prevailing price.  But it's not correct to assume that that is a price that would prevail in a competitive market necessarily. 


One way to look at this is this way, I suggest, is had a market power analysis been done before Union was allowed to go to market‑based pricing for ex‑franchise customers, the question is:  Would they have been allowed to go there?  Because I suggest you would have been faced with the 31 cent/40 cent type of analysis versus considerably higher prices based on the commodity differential.


The next question:  What are each of the alternatives to the relevant product?  And the policy statement makes it clear that the applicant has to identify each of the alternatives.  


The next question:  What is the price of each of the alternatives at the transaction point?  That's number 5.


Number 6 is the price threshold application.  And the FERC test says if the price is greater than 10 percent of the prevailing price, the price under (3), then the alternative is not a good substitute for the purposes of a market power analysis.  So it comes out of the alternatives to be considered.


If you have substitutes that meet the price threshold requirement, you then have to consider - and this is question 7 - what quantity of that substitute needs to be available to constrain the pricing power of the incumbent.  If there is just one unit out there at a price of less than 110 percent of the incumbent's product, that's not going to help if there's only two units.  So you have to do some analysis of what quantity is required to constrain the ability of the incumbent to increase its rates in the order of 10 percent or more without losing significant market share.  That's the phrase that's used in the FERC policy statement.


So there is some quality analysis that's necessary, and then you have to go out and demonstrate that the substitute that meets the price threshold is available in sufficient quantity to have that effect.  So that's item number 8:  Is that quantity available at the transaction point?


Once you get those questions answered, that leads to a determination of the geographic market.  Where is all of this stuff available?  And the area from which the substitutes are available leads to the concentration analysis, so that is number 10.


Number 9, the geographic market analysis follows the answers to questions 1 to 8, and the concentration analysis follows the answers to questions 1 and 9.


In the CRTC test, whether they do all of that, I'm not quite certain, but what they require is really a separate question:  Has the applicant suffered a 25 percent loss in market share?


So those are the elements of the test.  In the context of those elements, then, what is the evidence?  What's the evidence that you've heard from the intervenors on this point?  What's the evidence that you've heard from the applicants seeking forbearance relief?


Well, as to the segment of the market that's transacting the requirements for storage downstream of Dawn, the evidence is the utilities have market power.  So that segment continues to be regulated under the auspices of cost-based rates.  That's the consensus that I was addressing yesterday that emerged when the utilities filed their revenue.  So 72 percent of the market trading at transaction points downstream of Dawn, they cannot demonstrate they lack market power over that segment.  

     Even if that segment moves to Dawn, the price threshold is still at 31 and 40 cents.  So then let's look at the evidence with respect to Dawn, then, dealing with the consideration of all of the in-franchise, downstream people moving to Dawn, as well as the other segment of the market.  

     We say, moving down the line:  What's the relevant -- so the transaction point here in the analysis is Dawn.  What's the relevant product?  We say it is load balancing excluding the commodity.  I think the utilities agree with that.  

     What's the next question?  What's the prevailing price?  We say for the 72 percent of the market it's the 31 cents and the 40 cents.  That's Union and EGD.  

     The utilities seem to say, Well, you can't use that price for that segment of the market because the real price 

in the marketplace is 80 cents.  That, we have demonstrated, is circular, and Mr. Reed agreed with that.  You can't assume that the market price without market power is 80 cents when you haven't even done your market power analysis.  So that factor in the evidence of the utilities is not worthy of support, in my submission.  But it is clear that the 80 cents to $1.00 is the prevailing price for the 28 percent of the market share.  

     What are each of the alternatives?  Well, what we identified was Michigan storage as an alternative to provide the load-balancing requirement of Dawn of the end-use customers.  

     What the utilities say are alternatives are basically anything the marketers can dream up.  They don't identify specific alternatives.  They just say, Somehow it's going to get there.  And bear in mind the product that we are talking about is the load-balancing service, excluding the commodity.  

     What the marketers say, and BP says, Well, most of my product is bundled with the commodity.  That's not the substitute for 72 percent of the market, or I suggest it's not the substitute for the GMIs and for the Enbridges.  GMI in effect said that.  We're not going to buy -- we're not going to meet our annual load-balancing requirements by buying commodity on a daily basis at Dawn.  That's not in the cards.  And so that is not a substitute for, I would suggest, almost 90 percent of the market.  

     So the identification of substitutes by the utilities is very vague.  They really haven't identified each substitute that they say should be analysed.  They just say “secondary market.”  Close your eyes, it will be there.  

     Then what's the price at Dawn of each of the alternatives?  We say when you do an analysis of the Michigan storage and the costs of getting it there and take load factor into account, the price is considerably higher than the 31 cents and the 40 cents and considerably higher than the 80 cents.  

     What do the utilities say?  They don't provide any evidence of the price of the alternative at Dawn, the alternative being the delivery service only.  They just say, Commodities trading there.  There's a correlation between the total commodity price at Dawn and in St. Louis and wherever else.  

And so there you have it.  It's available.  And it's available at a price that is competitive within 10 percent of what you're paying, 31 cents, 40 cents, 80 cents.  But they don't identify the piece of the commodity price, the delivered commodity price that is trading at Dawn that supposedly represents the unbundled, the separate product that we say is to be analyzed.  So they haven't satisfied the requirements of the FERC test to identify each alternative and provide evidence on the price of each alternative.  So they fail the test right there.  

But let's go on.  Is it greater than 10 percent?  We say, yes, so there are no substitutes.  

     What quantity is needed to have the effect that it's supposed to have to constrain the incumbent from increasing its prices 10 percent or more?  We do an analysis of quantities based on the entire market being at Dawn.  Mr. Stauft says the amount should be 50 percent.  At least he embarked on the exercise, and then asked himself, Is that quantity available?  And his answer was, No, there is not enough transportation capacity out there to get it there.  

     Did the utilities do this?  What quantity is needed?  No.  Did they assess the quantity's availability?  No.  And so they failed the test all the way along, and they haven't, then, demonstrated, in accordance with the FERC test, a lack of market power.  

     Mr. Stauft does.  He identifies that there are no substitutes out there, X Ontario, that can be landed at Dawn at a price that's within 10 percent of the prevailing price, either at the 30 or 40 cents or 80 to a dollar.  So what does that mean?  The geographic market is Ontario and the utilities have 100 percent of the Ontario service.  So there is no demonstration of a lack of market power.  

     So they haven't satisfied the test.  If you add the CRTC element, they can't possibly satisfy that either.  You can do this market power analysis for a segment.  You can do it for one customer.  You can do it for two.  Let's do it for GMI.  Let's see what their evidence indicates in terms of this market power analysis.  

     For this what you will need is the compendium, the undertaking response that GMI gave to what's the price of your alternative.  

You will recall that we danced around with GMI.  They started off, I've got alternatives.  And I was pressing, Well, we have to go further than that.  We have to find out their availability and the price and so on.  So at the end of the day, their alternative was not commodity.  They clearly said, That's far too risky, I'm not going there.  That evidence was consistent with the IGUA/AMPCO evidence and said, That's not an alternative.  Then they finally said, Our alternative is TransCanada Pipeline's base.  So we had this undertaking response.  

Let me just back up.  GMI also in their evidence said, Well, we're paying more than two times Union's cost-based rate, Union's cost‑based rate is 31 cents.  They didn't say we're paying more than three times.  They said they're paying more than two times.  So two times 31 would be 62.  Three times would be a little over 90.  We used 80 cents for the purposes of the discussion with the GMI witnesses.


So then we had this undertaking response to try and not pry too deeply into their affairs, and that's found at tab 17 of the compendium brief.  What GMI tells us in this response is that -- on page 2, they're telling us -- they have done this two ways:  They have looked at it -- the cost of using long-haul supply structure - and this is taking it from the west to Montreal, to their franchise area in Quebec - expressed as a percentage of the costs of a supply structure, which includes Dawn‑based storage.


And case 1 is they've taken out the cost of the commodity.  That's the first table.  But in the second table, they've included the cost of the commodity.  So they're saying here that the costs of using ‑ this is their substitute ‑ FT long haul supply structure, expressed as a percentage of the costs of the supply structure which includes Dawn‑based storage.


They're saying that the cost of that structure, their substitute is 102.3 percent of the current structure in the low case and 114.5 percent of the current structure in the high case.


So to get a handle on what that means in dollars and cents -- GMI wouldn't tell us their price, landed price of supply, but a reasonable surrogate for it ‑‑ they're in the eastern zone.  Enbridge is in the eastern zone.  Union is in the eastern zone.  So what we have attached at tab 1 are the QRAM orders for ‑‑ tab 1 is the QRAM order for Union, and tab 2 is the QRAM order for EGD.


You will see ‑‑ so what these show -- starting with EGD is probably the best bet.  EGD's -- excuse me one second.  Yes.  If you go to page 2 of the EGD order, you will see that as of ‑‑ I think this came into effect April 1.  So the price up to March 31 for supply at EGD's franchise area was - you will see that in the first paragraph, line 3 - $12.85 per gJ.  Then as of April 1, it was dropping down to about $10.60 per gJ.  So those numbers, I suggest, will be a reasonable surrogate for what GMI's prices were at that time.


Union, you will see it's -- the landed reference price for Union as of April 1 on the first order is $10.00 -- paragraph 4, page 2, about $10.66.  So it is close to Enbridge's $10.60, and it was higher before April 1.


This analysis that Mr. Isherwood did of the dollar was done as of, I think it was, March 29.  That's in the brief.  


So where does this take us?  So we have GMI saying, My low case is 102 percent of that price, 102.3 percent.  So it's 23 cents at the $10.00 figure.  It's higher at the $12.00 figure.  That's the low case, and the high case is up $1.40, $1.50 greater than the current Dawn‑based option.


So compared to the 80 cents that we were using in our discussion, something greater than two and less than three times the Union cost‑based rates, what their undertaking response indicates, that the low case as of April 1 for my substitute is 23 cents higher and the high case for my substitute is about a buck-forty-five higher.


So does that substitute meet the market power test?  No.  It is greater than 10 percent of the prevailing price -- 110 percent of the prevailing price that GMI is paying.  If you took the midpoint of range, it would be substantially higher, probably double.


What does that mean?  It means Union cannot demonstrate a lack of market power over GMI, or, another way, they have market power over GMI.  They could raise their price by at least 23 percent and GMI would do nothing, based on what it considers its substitute.


So the GMI evidence on which everybody has placed so much weight, when you analyze it carefully in the context of the FERC market power test, doesn't establish a workably competitive market.  It establishes exactly the opposite.  There is no workably competitive market, because they don't have a substitute.


And the evidence that corroborates that - the evidence that corroborates that - is the GMI saying, Well, we want the Board to make sure we don't lose our access to Union's storage.  That's evidence from someone that regards the service as if it were a monopoly service.  I want to keep my access to that capacity.  If they had all of these substitutes that were at a price within 10 percent of the prevailing price, they wouldn't be asking for that.  They wouldn't be asking for that in their evidence.


So the GMI evidence proves, I submit, Union has market power over them, even at the 80 cents, and they are dependent.  And they agreed with that in their testimony.  I will give you the reference for that in one moment.  

Somebody says in their arguments -- one of the utilities says that they're not dependent, but if you look at the GMI cross‑examination -- and that transcript volume number I just don't have, but it's at page 107.


You will recall what I was putting to Ms. Brochu was essentially this:  Listen, you started out at 30 cents, you're now at 80.  When are you going to cry market power?  When are you going to do something about this?  


She reacted to that in her inimitable fashion, and then I went on and said, Well, let's look, then.  Why are you asking?  If you had all of these alternatives, why are you asking that you keep your space on Union?  We had a discussion about that.  

Then at page 107, I said:

"I put it to you, Ms. Brochu, that the storage you have from Union is still a monopoly type of service, as far as GMI is concerned.  You're captive, and that's why you're asking the Board to protect you."  


Ms. Brochu said:   

"We don't hide that we are dependent.  We've written it.  But that's not captive.  I'm captive to TCPL."


Whether you call it captive or dependent, they view this service as if it were a monopoly service, in my respectful submission, which just confirms that Union has market power over them.  

     Finally, then, let's just look at what BP had to say, because we've put so much reliance on the evidence of BP.  Bear in mind these items that have to be proved with respect to the market power test -- I'm looking at the examination of the BP witness, which I believe is volume 13, July 19, 2006.  

     There was a discussion with Mr. Acker about what he meant by secondary market.  That was all very vague.  And what he means is:  “I had primary market assets upstream, and I may use those assets.  I may use secondary market assets, but I'm a packager,” is what he said.  

     But on the question of the elements of the market power test, starting at page 59, I asked Mr. Acker as to what Union was selling.  And he agreed at lines 5 and 6 that it was the storage injection and withdrawal without the commodity.  

     Then I asked him at line 21 about substitutes.  And the questions that Ms. McConihe had posed to him in the e-mail about getting quantities, and he's indicated that they couldn't give us any help on what was out there.  So they didn't help us with question 7 in the list of questions I asked.  

     But the other thing that is informative in Mr. Acker's testimony is we got into this discussion about them bidding for Union space.  They couldn't get it.  And he said at line 26:   

“And the experience we have is that we bid several times in the recent past in Union open seasons for storage services at Dawn.  We have been unsuccessful, because other parties have been willing to pay more than we thought that service was worth.”  

     So there you have a marketer, which does have -- they won't go above the summer/winter differential.  There's the marketer telling you Union's selling that stuff to people for more than it's worth.  So the cap that they have isn't constraining Union's pricing.  

     What does that tell you about market power?  On the terms of his view of the "substitutability" of what GMI regards as its option, at page 62 I'm discussing -- I will start at page 61.  


I referred him to what Ms. Brochu had said.  And then at page 62, I said: 

“Right.  And she also indicated one of their options is to just increase their capacity on TransCanada to Dawn and in effect bypass Union's storage.  Is that another option?”  

     And he said:  

“I would consider that another physical option.  I'm not sure I would consider it an economic option.”  

     So there you go.  It is not a "substitute" within the meaning of the FERC test.  So Union has market power over GMI.  They have market power over Enbridge.  And when you ask yourself why is Enbridge rolling over, you come back to this attempt by utility owners to essentially commodity advertise storage.  That's what they're trying to do; they're trying to commoditize what is essentially a utility asset and put all of the money in their pockets.  And the sooner people realize that, the better off we would all be.  

     So I submit that on the evidence of everybody, GMI, BP, the intervenor-sponsored evidence, and the evidence of the utilities, which does not satisfy the market power test, you cannot conclude that the utilities lack market power at Dawn.  


And so if that's the criterion that you are going to apply, that, in addition to the bystander test and the integration test that I've mentioned -- all of them lead to the same conclusion:  No forbearance relief.  

     So that really covers off what I had to say under VI(c), as well as V(g).  


(h) Onus

MR. THOMPSON:  Just on the onus point - this is back in 5(h) - my submission to you is that Mr. Warren has addressed this in some detail.  The onus is on the applicant seeking forbearance relief.  It is not on others.  

     The party here seeking changes, which would increase rates by a minimum of $50 million, are the utilities, so the onus is squarely on them.  And with respect to market power, it's squarely on them.


(i) Estoppel  

     MR. THOMPSON:  The topic at (j) estoppel, I mentioned this previously in terms of the history of the market premium and the representations Union made about that.  It's also, I think, of some relevance to this question of allocation of storage to in-franchise customers; in particular, the T1 customers.  

     In the brief, at tab 11 and following, there are a few precedents that I wanted to draw to your attention.  The first one, starting at tab 11, are some excerpts from the Canadian Encyclopaedic Digest with respect to estoppel.  

If you go to page 2, at the top of the page -- the numbers at the top of the page, 2 of 2, you will see an excerpt with respect to promissory estoppel:

“The principle is where promissory estoppel is raised, a party is precluded from resiling from its representation or promise.”  


That's, in substance, I think what prompted the Board's decision on the premium in the 0017 decision.  

     There's another statement of principle about promissory estoppel at page 2 of 4, on the next -- it's on the next page, which I won't read.  

     At tab 12, you have the excerpt from Mr. Brown's text about the weight you should ascribe to previous decisions, which I mentioned yesterday.  

     Tab 13 was the excerpt from the Enbridge decision, where you made reference to that principle.  

     At tab 14, what you have is a court case where a litigant had taken one position throughout the course of the litigation and then at some point decided, Well, I would like to reverse my field.  That was challenged by way of a motion.  

And if you go to paragraph 41 on page 7 of 8, the principle that surfaces again is -- the way the judge expresses it is this:

“I cannot accept that it's in the interests of justice to allow a party to proceed this far in an application and then to change its litigation approach.”  

     That, I suggest, is exactly what Enbridge and Union are trying to do with the TS issue, as well as, as far as Union is concerned, the premium issue.  

     The case at tab 15, I won't take you to any passages.  It is emphasizing the need for consistency in administrative decision‑making.  Again, it is not an absolute standard, but it's something that should be strived for.  That's all I have to say about estoppel.


(j) Precedent Decisions


MR. THOMPSON:  Under "Precedent Decisions", the point the ‑- this is the next topic on my analysis sheet.  I have attached at tab 15 ‑‑ sorry, tab 16, it's attachment E out of Mr. Reed's testimony, and then he gave evidence about the number of these entities that were operating under the auspices of cost‑based rates.  There's also an undertaking response from Ms. McConihe that was filed that lists all of the state and federally regulated utilities that continue to operate under the auspices of cost‑based rates.


The point of this is the CNG case, which I took you to yesterday; the incumbent didn't get what it was seeking because the rate increase would be something greater than 20-some-odd percent.


Then when we look at all of the incumbents with respect to FERC and the regimes under which they're operating with respect to the distribution services, the evidence, as I understand it, is they're all still operating under the auspices of cost‑based rates, as far as the in‑franchise service is concerned.  


So there is no precedent in FERC to support what the utilities are suggesting, which is you transition -- you transition to market‑based storage for everybody.  It is just not out there, and the suggestions that they are making implicitly to that effect, in my submission, are incorrect.


In terms of ‑‑ I won't take too long here to finish up, Mr. Chairman.  Do you want me to finish up before the break?


MR. KAISER:  Is that convenient?  Do you think you can do it?


MR. THOMPSON:  Fifteen minutes, and then we can take the break.


MR. KAISER:  All right.  Let's proceed.


VI. EVIDENCE ANALYSIS RE: FORBEARANCE PROPOSALS


MR. THOMPSON:  In terms of my Roman numeral 6, the application of the reasonable bystander test, I have already directed you to the evidence that I think is relevant there, the ratepayer harm, as well as the inability of the utilities to satisfy the CRTC loss of market share test.


The Integration topic, I've addressed that and the evidence that is relevant to it.  


The Market Power Analysis, I have addressed that and the evidence that is relevant to it.

(d) Discrimination Concerns


MR. THOMPSON:  With respect to discrimination concerns, you asked me a question about this yesterday, Mr. Chairman, and I reflected on it a little further.  I think, in terms of trying to answer this, it's confined to whether segments of the ex‑franchise customer classification should be modified, in my submission, and I made that yesterday.


To answer that question, I think you have to go back to what the situation was before Union was allowed to introduce these market‑based rates for ex‑franchise customers and ask yourself:  Had there been a market power analysis done at that time, what would have been the likely result?


I suggest to you, had that been done, the probable result is that market‑based pricing would likely have been authorized for the marketer segment, because they play off the summer/winter differential.


Would it have been authorized for the LDC segment of the ex‑franchise market sector?  I say probably not.  Probably not, because of the nature of the product that they need and the market power that Union holds over them.


But the reality is that market‑based pricing has been allowed, and it's been in there for some time for this particular service.  So you have to, obviously, consider that, the practicalities of making any change to the prior regime.


Mr. Fournier, I think, mentioned that practicality problem when he testified.


My submission to you is:  If you're going to change -- if you're going to change the ‑‑ and have some customers in that ex‑franchise category treated the way they should have been treated, then the LDCs, all of them, go back on to cost‑based rates.  That, I think, is the principled approach to take to this issue, if you're going to make any changes to the ex‑franchise customer mix.


If you did that, just in terms of -- I think everybody has to be aware of the impact, because impact is a material factor here.  GMI is not asking for this and Enbridge isn't asking for it.  Now, why they're doing that, I'm not quite sure.  But, anyway, if you did it, you would have 55 percent of the 70 Bcf reverting to cost‑based rates.  I make that to be about 38-1/2 Bcf.


I think the ‑‑ and you'd have to evaluate the extent to which those LDCs are contributing to the premium.  On the assumption that they're in the 80 cent range, like GMI and Enbridge -- Enbridge has got to be up there, too.  They're paying 180 percent of the Union cost‑based rates, so they're not quite that high.


And if you assume that it would be about 50 cents per gJ of market premium that would be lost, then you would have, roughly, a $20 million impact of moving those entities back to cost‑based rates.  That would reduce the premium by $20 million and that would have an impact on the distribution customers.  


So there is an impact to it that you have to take into account.  But if you're going to go there, then that, I believe, would be the principled solution.


QUESTIONS FROM THE BOARD:

MR. RUPERT:  Mr. Thompson, can I just make sure I understand your definition of “LDC.”  We heard in the hearing there are a number of northeast American local distribution companies that have contracted for storage in various places.  So would LDC, under the proposal you just put forward, include any company operating anywhere in North America that is a local distribution company?


MR. THOMPSON:  That's a good question.  Can I say you figure it out?


[Laughter]


MR. THOMPSON:  Well, I don't know the answer to that.  When you get into Ontario-first, Canada-first, factors come into play when you ask questions like that.


What I was thinking of was GMI and Enbridge and Kingston when I made that submission.  But if you take the concept to its logical conclusion, and if those American LDCs are, like everybody else, looking for load balancing for their distribution load, then I will let you figure it out.  But if it was me, I think I would have to go there and give them the break, too.  Not very helpful, but that's the best I can do on short notice.


Again, it's reversing an established regime that you may decide at the end of the day may not be worth reversing, because it did emanate from past Board decisions.  

     MR. RUPERT:  Mr. Thompson, I don't want to hold you any further than this, but you just triggered another question.  

     You referred several times to the submissions by CCC, Mr. Warren's submission and also to Mr. Aiken's submission, final argument.  

     Both of those cases, as I read them, they've raised the question about whether anything here that's been advocated or applied for, or whatever you describe it as, is in the interests of residential consumers.  Mr. Warren very clearly makes that case.  

     So in terms of the proposal you just made to partially roll back the clock, partially bring some the horses back into the barn, to use your analogy from yesterday, how would you say that is in the interests of residential consumers?  

     MR. THOMPSON:  Well, it's not.  I'm telling you it's not.  But the Board raised the question in its hearing order:  How do you draw the line?  The line has been drawn in-franchise/ex-franchise.  And you have to leave it there, because of the proposals the utilities are making.  

     Within the ex-franchise sector, there have been submissions made to you about how to redraw the line, and Board hearing staff made one.  But that proposal I made to you is not in the interests of residential consumers.  

     Mr. Warren, though, does make a submission on this.  If I can just put my hand on it.  It's a draft.     


MR. RUPERT:  That's fine.  You can carry on.  You can look at it at the break.  

     MR. THOMPSON:  I think even he suggests you might want to reconsider the ex-franchise reclassification.  I think it's in paragraph 108 of my draft, but he says the counsel agrees with Mr. Stauft that it may be more reasonable to distinguish between services which are provided due to the integrated storage systems that have been developed by the utilities for the purposes of providing a core or utility-related delivery service than would be priced on the basis of cost, on the one hand, and discretionary services that are available on the other. 

     And I think that's sort of where the Board hearing staff is going, as well.  But under their proposal, Board hearing staff, as I understand it, the existing Canadian LDCs, would revert to cost-based rates.  So I was just trying to keep it -- give you my sort of take on that.  Probably you'll have a number of options at the end of the day.  

     Regulation of storage revenues.  

     MR. KAISER:  Mr. Thompson, why don't we take the break.  The reporter probably needs a break, and it looks like you're going to be a little while longer.  

We will come back in 15 minutes.  

     --- Recess taken at 11:00 a.m. 


‑‑‑ On resuming at 11:23 a.m.


MR. KAISER:  Please be seated.  

Mr. Thompson.


MR. THOMPSON:  Thanks.  I just wanted to go back to that question Mr. Rupert asked me.  I've reflected on it a little more after the ‑‑ or during the break.  I think I would like to qualify my answer this way, Mr. Rupert, by saying if some of the ex‑franchise constituency is going to ‑‑ is deserving of a reversion to cost‑based rates, the segment of it that is deserving of that treatment is the LDCs over which Union had market power when the thing was started, and probably still has market power.  And within that category, I would include Enbridge, Kingston, and GMI.  


I would keep my powder dry, in terms of the LDCs outside of Canada, in terms of whether Union does or does not have market power over them.  You could analyze that on a case-by-case basis.


MR. RUPERT:  Thanks.


SUBMISSIONS BY MR. THOMPSON (CONT’D):


MR. THOMPSON:  I think that's a little more consistent with the principles I was trying to develop.


The other point that I forgot to mention - and I just wanted to mention it quickly - is that this value-of-service regime for all ex‑franchise customers at the moment really has, in my submission, authorized Union to exercise market power over a subset of customers within that category, and there's probably merit in stopping that now in some fashion.


The reason I say that is because of the documents that I've included at tab 1 of the compendium brief.  What is there at the transcript - it is volume 4, I believe - this is an examination by Mr. Rupert of the Union panel.  It began with an examination with respect to range rates.


Over at page 2, Mr. Isherwood said -- in terms of range rates, he said:   

"Actually, as part of our 2007 rate application, we actually filed to increase the range rate under C1 for both space and deliverability.  This was done under the expectation that high deliverability storage will be a higher valued service and may actually get, in certain conditions, outside that range."


So that was the main reason we asked for that relief, I think is what he wanted to say.


And that caught my eye, because I then went to what had happened in the 2007 case, and that was a settled case.  And this issue of ‑‑ am I on the right page?  Maybe I'm not.  Sorry.  

Sorry.  This was at tab 3 of the compendium.  I'm sorry, I was looking at a different -- I'll put that over there.  Tab 3 of the compendium is the questions from Mr. Rupert.  

Then on page 108, there's Mr. Isherwood's answer about the range rates, which I just read into the record.


Then what you have in the following tabs is the rate design evidence in the 2007 case.  If you go to the page -- so it is Exhibit H1, tab 2, page 11.  

If you go there to the maximum C1 storage rates, you will see that the current ceiling was $3.00 per gJ.  This is for short-term, off-peak, and long‑term storage, $3.00 per gJ.  Union proposes to increase it to $6.00 per gJ.  


I would just ask -- just stopping there, they're doubling it.  They're doubling the ceiling on the range rate, which certainly wouldn't be approved under any sort of market power analysis.  They're doubling it.  Then there wasn't very much discussion about this in the case, because these power‑related company issues -- which Mr. Rupert says why they did this.  We're going into NGEIR.


In any event, that increase in the range rate from $3.00 to $6.00 was agreed upon, and it's now part of the rates that the Board has approved for Union for 2007 as a result of the approval of the settlement proposal.  But the scope -- the result of all of that is that the scope for market power pricing over those in the ex‑franchise category that are subject to that has been doubled.  

So that may prompt you to consider whether in some way you're going to constrain that for those within the ex‑franchise group over which Union still has market power.

(e) Regulation of Storage Revenues


MR. THOMPSON:  Regulation of Storage Revenues.  I've got several bullet points here, but the Union storage revenues I've discussed pretty much already.  

The ex‑franchise storage revenues, as I've indicated, crediting a proportion ‑‑ a portion of the premium to cost of service is a key feature of the value-of-service regime.  Union induced the Board to approve.  It's a feature of regulation which has been in place for years, and it's a feature which assures that the returns earned from utility activities, that's -- again, as I broadly interpret it, reflects a competitive market outcome; i.e., the return at or near what the Board approves as an allowed return.


So we submit this feature of the current regulatory regime must continue so that the return outcome, from allowing Union to charge these value-of-service prices for ex‑franchise storage, is a surrogate for a competitive market outcome.


In terms of the short‑term Union storage - and this also relates to the Enbridge Gas Distribution short‑term storage related to transactional services - I just want to repeat that the rationale for bringing these revenues into account in determining the utility revenue requirement is because of the utility's obligations to maximize revenues from its use of utility assets while they are temporarily idle.  


I've argued this point so many times over the years, I can probably do this in my sleep.  But the costs of the assets, carrying costs of all of the assets, are in rate base.  Sorry, the costs of all of the assets are in rate base.  The carrying costs incurred are being recoverable in regulated rates, whether or not they are used when they're idle to generate this additional revenue.  


The public interest aspect, in my submission, of the TS revenue-sharing feature of the Board's current regulation has nothing to do with competition.  Its focus and its purpose is to ensure that the utility fulfils its obligation to maximize the use of utility assets for the benefit of ratepayers.  That's a fundamental obligation of the utilities, in my submission, and there's no rational basis whatsoever for forbearing from continuing to require the utility to perform that obligation through this TS revenue-sharing mechanism.  So it doesn't matter how they're priced.  The object of the exercise is directed to another aspect of the utility performance.  

     Similarly, with respect to the deferral accounts, both with respect to long-term storage and the shorter term storage, we submit that these deferral accounts should continue.  The ones for the shorter term storage arrangements, the companies are proposing to at least, EGD and Union -- sorry, Union is proposing to eliminate the deferral account with respect to transactional services other than storage services.  But whether it's for that subset of TS or the broader subset, the rationale is we now can forecast accurately.  Mr. Aiken demonstrates that is not so.  

     The other rationale is, well, the Board in its NGF report talks about the possibility of eliminating deferral accounts as part of an incentive regulation arrangement.  We say, if that's going to take place, then all of these deferral accounts should come forward for consideration at once.  Not just the revenues, but also the cost deferral accounts.  

     So the bottom line:  Continue the deferral accounts, in our respectful submission.  

(f) Storage Allocation

     MR. THOMPSON:  Turning to storage allocation.  There are two aspects of this: the in-franchise and ex-franchise allocation.  I mentioned this briefly yesterday in describing our overview points.  

The in-franchise priority, as I mentioned yesterday, is rooted in the obligation to serve in-franchise customers, which doesn't exist for ex-franchise.  That rationale and the existing policy have been in force for many, many years.  The Board has approved it for many, many years.  And so there is no material change in circumstances that's been demonstrated, we suggest, by the utilities to suddenly justify reversing that long-standing policy rooted in the Langford report.  

     Because of its long-standing existence, we suggest that there should be a heavy onus on the utilities to demonstrate a material change of circumstances to justify this departure from policy.  So no freeze.  

Mr. Aiken, in his submissions, points out how that is not really going to hurt Union all that much, if at all.

     The second topic, the allocation among in-franchise customers, Ms. Duguay spoke to that this morning a little bit, and conceptually I don't have any problem with what she's suggesting.  

I repeat what I said yesterday:  That the guiding principle should be to allocate to customers a sufficient amount to meet the reasonable load-balancing requirements.  And for large-volume customers, this needs to be flexible.  It can vary, and that's the way it has been administered in the past.  

     In addition, we have these representations that Union has made about what large volume they have they keep, reflected in the grandfathering aspect of the settlement agreement and in current T1 agreements.  


So the bottom line is we suggest some flexibility is appropriate, but what they have, they keep, on the grounds of estoppel.  There should be no change without individual customer’s consent, and you may or may not want to add a customer complaint mechanism.  


In terms of Kitchener's proposal and approach, insofar as their particular situation is concerned, I just rely on what I said yesterday on that topic:  If you're satisfied that is what they need to meet their reasonable balancing requirements, then they should have it; and if you're satisfied that what they're advocating is appropriate generically, then you should implement it.  But we're not taking a position one way or the other.  

(g) New Storage Development

     MR. THOMPSON:  New Storage Development.  I mentioned this pretty much yesterday when I was talking about our overview points.  Whatever is out there, in terms of potential, whether it's 10 Bcf or 150 Bcf, there's no need to change the pricing of existing storage assets to prompt new development.  

     In terms of granting independence market-based rate authority, we support that.  So on that point, we would endorse, I guess, as core point 1 of the Market Hub what they're seeking.  


If I can find the page -- sorry.  Sorry.  Market Hub is -- one of their core points is Market Hub cannot exercise market power.  I would say Market Hub Canada cannot exercise market power by itself.  

     In conjunction with Union, it probably could; but by itself, it cannot exercise market power.  

A core point 2, MHP similar to independent storage development will be granted authority to charge market-based rates for its service.  We're okay with that.  We believe that's what you granted to Tribute.  But I emphasize it is market-based.  It is still within the realm of regulation, rather than forbearance.  We would encourage you to start with regulation first, even under market-based authority, then consider forbearance later.  

     In terms of Market Hub's flexibility to contract for services without requiring the approval of individual contracts, I'm not so sure Tribute got that, and you might want to consider that carefully, because if this flexibility is too broad, you might create some problems in terms of affiliate transactions which have to be subject to some scrutiny, and there is also this you-scratch-my-back-I'll-scratch-yours problem that Mr. Fournier referred to in his evidence, as I mentioned yesterday.  

     I guess the bottom line is:  Whatever you do there, it should be clear that it's still subject to a prudence review, if necessary, in an appropriate forum.  

(h) Acquisition of Incremental Storage by Union

and EGD

     MR. THOMPSON:  In terms of new storage development by Union and Enbridge and/or acquisition of new storage, I mentioned this yesterday.  It's in the overview of the bullet points.  It's the third -- last one on page 2.  We suggested that the failure by Union and Enbridge to develop and/or require incremental capacity, which is reasonably needed to respond to the needs of their in-franchise customers, should not be tolerated.  

     There has been a lot of discussion about why Union and 

Enbridge sort of fazed themselves out of this storage development game.  Some evidence from Mr. Craig indicated that the costs of storage development have increased, cost of cushion gas is higher, development of risks are supposedly greater because of the smaller pools and more distant fields.  


My only point is that I don't know that that justifies Union and Enbridge from staying out of the game, because even if the costs are higher, if they're used and useful, they would get rolled into rate base.  
So if the cushion gas goes in at ten bucks, they get a 10 percent return on the ten bucks; pretty easy money, I would think.


So I don't know that that justifies their failure to continue to develop, but whether they maintain that posture or buy from third parties, at the end of the day whatever they do will be subject to an appropriate prudence review, and I believe that that will provide ratepayers with adequate protection.


Again, in terms of this relaxing of the need for getting individual storage contracts approved, that's another item of relief that Union seeks.  I don't think ‑‑ we leave that really to your expertise.  I don't believe we have a problem with that, subject, again, to any sort of affiliate/prudency questions that arise, and I can't envisage any at the moment.

(i) High Deliverability Storage Services


MR. THOMPSON:  The High Deliverability Storage topic I discussed yesterday, we suggest that the provision of this does fall within the ambit of the obligation to serve.  The costs of acquiring it or developing it would be subject to a prudence review, and we encourage you to regulate the rates with your options being cost‑based value of service with a cap, but some form of hands‑on rather than hands‑off approach.

VII. SUMMARY OF IGUA/AMPCO SUBMISSIONS RE: 

UNRESOLVED ISSUES LINKED TO STORAGE REGULATION

MR. THOMPSON:  I have a topic dealing with a summary of our submissions with respect to the various relief requested by all of the parties.  I think I already covered that and repeated myself more frequently than I should have, so I won't address that in any further detail.


VIII. NON-STORAGE RELATED ISSUES


MR. THOMPSON:  The non‑storage‑related issues, this pertains to Rate 125, as well as Rate 300.  These points are addressed in Enbridge's submission, and Mr. Moran mentioned the first item yesterday.

(a) EGD Rate 125


MR. THOMPSON:  In dealing with Rate 125, the IGUA position on this is that we're not dealing with an old rate that has simply added a bypass clause.  This rate and the history of the changes to it, the Board - I think it was Ms. Chaplin - analyzed in the leave‑to‑construct application that was brought by Mr. Brown's client, the Goreway - Brampton‑Goreway, I think it was - facility.  And it's clear this thing has gone through many adjustments in its history.


The fact of the matter is nobody is taking service on the rate at the moment, and nobody was taking service on the rate when these further revisions were provided in this particular case.


In the Union proposals, initial proposals to respond to the needs for gas‑fired generators, they had initially proposed, you may recall, a revision to their existing Rate T1, divided up into some four categories of service and trying to address the needs of the gas‑fired generators in that fashion.  

At the end of the day, that was abandoned and they came in with their special rates, the special rate for incremental load only, to address the needs of gas‑fired generators.


I submit that that's the way Rate 125 should be treated, as well.  It should be treated the same as the rate that Union has developed for incremental load.  And in support of that approach, we rely on the decision in the GEC bypass application.  

You don't need to turn this up, but if you want to find it, it's -- one place you can find the relevant excerpts is at tab 13 of Exhibit J7.3, which is this brief that we prepared pertaining to the 300 series of rates.


At tab 13, there is the decision of the Board.  Ms. Chaplin was a member of the panel.  In the course of that decision, the Board directed that the adequacy of distribution and services in Ontario to meet the requirements similar to GEC's being, in effect, addressed in part in the NGEIR proceeding.  You will find that observation at page 27 of the decision.


At page 28, in a section dealing with impact on Union ratepayers, there was this analysis of the impact of existing customers bypassing or migrating, if you will, to something cheaper versus new customers.


The Board found that, as follows:

"We find that the adverse impact of foregone revenues is not as great as the adverse impact of lost revenues, and therefore this case can be distinguished from other potential applications by the fact that GEC is an incremental load."


Now, what happens if TransAlta migrates to Rate 125 is a loss of $1 million in revenue compared to their current rate; whereas, if they migrate to Rate 300, the loss, if you will, of foregone -‑ loss revenues is $90,000.  

So if you take that principle -- which we say, Okay, I guess that's what we have to apply, because we submitted in this case that if GEC's application is approved, then all large volume customers should be entitled to similar authorizations.  

And the Board in response to that said:   

“We find that such a sweeping conclusion would be contrary to the Board's historic and continued approach to consider bypass on case-by-case basis considering all of the circumstances.  

“In the case of a bypass competitive rate application, the Board will have to carefully consider the public interest issues with respect to a special rate and situations where the customer has been served on the posted rate apparently satisfactorily for some time.”


So that's TransAlta's situation.  They stayed on this posted rate.  They have been served satisfactorily for some time.  It's not strictly a bypass scenario.  They want to migrate to what I say should really be treated as a new rate, similar to what Union has come up with.  


So that's why we say it's not ‑‑ it's really an eligibility issue.  Should this Rate 125 be limited to new customers?  We say, yes.

(b) EGD Rate 300

MR. THOMPSON:  The other non storage‑related issue pertains to Rate 300, and, really, the ‑‑ as I understand where we are now on that is all Enbridge is looking for is some guidance with respect to smoothing.


The question of how many are likely to move and the impact of migration will be considered as part of their 2007 rate case.  There's not going to be any rate changes until the 2007 rates are approved.  We support this smoothing proposition that EGD has outlined in its argument and urge that you give them the guidance on that topic which they seek.

IX. - CONCLUSION - RESPONSE TO BOARD'S QUESTIONS

     MR. THOMPSON:  So finally, in conclusion, and just coming to, then, the Board's questions that are outlined in the procedural order that gave rise to –- 

Question one:

“Do gas utilities and affiliates collectively or individually have market power in the provision of storage services for all or some categories of customers in Ontario?”  

Our answer is:  

“Yes.  For certainly the in-franchise and for the segment of the ex-franchise market that I have described.”  

     Two:

“If gas utilities and their affiliates do have market power and storage, is it appropriate for them to charge market rates for transactional and long-term storage services?”  

We say:  

“Yes, market-based rate authority has been in place for some time and you can authorize that, if you wish, and continue with the current regime or modify it as you see fit.”  

     Three:

“If gas utilities and/or their affiliates do not have market power, is it in the public interest that all or some customers continue to pay storage rates at cost, as opposed to market rates?”  

     And we say they do have market power.  So that's our answer to the first part of the question.  


The second part is:   

“How should the extra revenue from storage services at market rates be allocated?”  

     We say back to the cost of service, as it has been in the past for all of the reasons that I outlined.  

     The last question is:  

“If the Board determines based on a consideration of market power and the public interest more generally that some customers should pay for storage services at cost and others should pay for storage services at market prices, how should the line be drawn between the two types of customers?”  

     Stopping there, I've addressed that, or at least I have attempted to address it.  In-franchise distinction remains and the ex-franchise segment of the market can be segregated on the basis of market power versus LDCs.  

     The next subpart of this question:   

“Specifically should there be a constraining allocation of physical storage to some types of customers based on measures such as aggregate excess or whether customers are considered in-franchise or ex-franchise?“ 

     Stopping there.  The storage allocation policy as between in-franchise and ex-franchise should be as is and within the allocation between individual customers should be as I've described.  

     The final question:   

“How should the extra revenue from storage services at market rates be allocated?”

Our answer there is that it should be brought into account in determining the revenue requirement and allocated as the Board sees fit.  

The current method of allocation is back to in-franchise customers really in proportion to their inelasticity of demand, but that allocation factor could be modified in a subsequent rate case if the Board wished to explore different allocation methodologies.  

X.  COSTS

     MR. THOMPSON:  The last topic on my outline is costs, and IGUA requests that it be awarded 100 percent of its reasonably incurred costs.  

We hope that these lengthy submissions will be of some assistance. 


Let me just, in conclusion, thank you for your patience in hearing me.  And I reiterate, if you do want some transcript references by way of edits to the argument transcript, I am prepared to do that and get it to you as soon as I can.  I have to go away again, but I will be back on Labour Day and would have it to the Board and interested parties, I would expect, by the 6th of September, if it would be of assistance.  

     Those are my submissions 

     MR. KAISER:  Thank you, Mr. Thompson.  

     QUESTIONS FROM THE BOARD: 

     MR. RUPERT:  Mr. Thompson, I just wanted to clarify one thing.  In your argument and in your questions, I think, in the oral hearing, you've referred extensively to value, this value-of-service pricing notion, and you've filed some excerpts from textbooks and so on.  

     I want to be clear that, as far as I could tell, there's no references to that concept in any of the past decisions or documents underlying our current structure for how storage is priced and allocated, how the premium is allocated today.  Are you aware of any?  Have you referred to any references to that concept in the past where it's clear it was part of the Board's decision-making or position of one of the intervenors?  

     MR. THOMPSON:  Well, I don't think it's in any of the documents that I have provided to you, but as I mentioned, this concept goes way back when range rates were part of the fabric of regulation.  

     I would be prepared to undertake to just go check to see if that concept is rooted in that sort of approach in the Board's prior decisions, but a response to the question that you've raised, I don't believe it is mentioned in any of the precedents that I have included in the record, but I will check, if that would be helpful.  

     MR. RUPERT:  No, that's fine.  Thank you.  

     MR. KAISER:  Mr. Thompson, I just have one question, and this is sort of a high-level question.  

You referred to the relevant product as being storage space and then you also referred to it as underground storage.  You've also referred to this CRTC test.  

Now, one of the things that an economist looks at when they try to define if a market is competitive or likely to be competitive is something called barriers to entry.  So in the telecom markets, the CRTC said, Well, if the incumbent telephone companies lost 25 percent of the market, there's obviously been entry.  That's why they lost that share of the market.  I'm wondering whether there is a difference between the telecom market and this market in this sense.  

In telecommunications, you can go and buy fibre optics, you can go into business, and you could compete with an incumbent phone company.  You may need money, but you can buy the necessary plant to go into business.  

In this case, it is a bit of a unique market.  If you're right, the product is underground storage.  This is sort of a resource that exists.  You can't make it.  It's there in the ground.  There is only so much of it.

Do you think that makes a difference?  Regardless of how much money there was or how many people wanted to go into this business, there is only so much storage physically in Ontario and maybe even physically in Michigan, if that's part of the market.

And does that have an effect?  Is that, in itself, a barrier to entry?  A certain percentage of it may have been gone.  And you're not going to make any more of it.  Have you considered that concept?
    MR. THOMPSON:  Well, I will try and address it.  I hope this is responsive.
    The problem that you're addressing, in my submission, is -- the regulatory response is, as you've done to date -- is to grant the new entrants this market-based pricing authority.  That allows them to price the product based on the costs they incur and presumably some sort of term.
    The people who need it have the option of either developing it themselves and incurring those costs and adding return on it and rolling them into a regulatory rate base, or they have the option of buying it from the new entrants.  The new entrants have the option of selling this to anybody who is prepared to pay prices sufficient to give them a reasonable return.  So I think that addresses the problem.
    The way I think of it, Mr. Chairman, is that for the bulk of the market at the moment, this product, incremental storage, is still very much a "monopoly type infrastructure product".  So the way that is treated under current regulatory practices is the higher costs that are incurred, plus a reasonable return, get rolled into the rate base and nobody's precluded, including independent developers, it seems to me from coming forward and seeking board determined pricing mechanism in that fashion.  Nor is Enbridge and Union precluded from solving the problem of bringing in what is out there.  They could develop it.  They could roll it into their rate base and they could seek an enhanced return with respect to those assets.  

So that's how I would consider it in the context of your regulatory responsibilities.  I hope that is helpful.


MR. BROWN:  Thank you very much.  


MR. KAISER:  Mr. DeVellis, are you next?


MR. DeVELLIS:  Mr. Brown has asked to go ahead of me.


MR. KAISER:  Mr. Brown.


SUBMISSIONS BY MR. BROWN:

MR. BROWN:  Thank you very much, Mr. Chair.  I appear on behalf of Sithe Global, Goreway and Portlands Energy Centre, and TransCanada Energy.  Since their projects are all in the Greater Toronto Area, I'm just going to refer to them as the GTA generators.


I have prepared an outline of final argument I would like to submit with you for purposes of today.


[Passes out document]  


MR. BROWN:  As you know, the GTA generators participated in the evidence given by APPrO, so my intent is not to duplicate what Mr. Moran did but simply to complement and supplement what he did, but my clients do have specific interests and they want to make some submissions before you.


The outline that I have given to you started off as a pure outline.  It has morphed into a hybrid of an outline plus an argument but doesn't have the smoothed edges of a final argument, so I would like to file it, because it does contain some detailed references and it will be the framework in which I make my specific submissions to you today.


With respect to the matters in issue before you, there's what I call the broad issue and the narrow issue.  The broad issue is:  Do you forbear from regulating the rates charged for the storage of gas for sort of general storage services?  My clients' position is the status ‑‑ they are content that the status quo prevail; that is to say, that with respect to purchases by ex‑franchise customers of storage services, that they be done at market‑based rates.  


As I perceive what is on the table, it is really whether the Board should continue to approve specific contracts and what do you do with the revenues derived from those sales?  On those two points, my clients have no position.


Therefore, my clients want to focus on the narrower issue, which is:  On what basis should the prices be set for high deliverability storage services to in‑franchise customers?  And, therefore, that issue will be the focus of my submissions.


The GTA generators submit that the price for high deliverability storage services by utilities to their in‑franchise customers should be a cost‑based price and not a market‑based price.  And I will highlight for you the reasons for that during the course of my argument.


Firstly, with respect to the need for high deliverability services, which I address on page 2, I think that is apparent.  Mr. Moran took you to the evidence yesterday.  There doesn't seem to be any dispute with respect to need.


The real issue, then, is whether, as I indicate at the bottom of page 2, the utilities should provide high deliverability storage services to in‑franchise customers at an incremental cost of service.  


I offer several reasons why they should.  The first is set out beginning at paragraph 10, and it is that there exists as a matter of statute, in my clients' submission, an obligation on the utility to meet the needs of its in‑franchise customers.


Mr. Moran made some submissions on this to you yesterday in respect of section 42 of the Ontario Energy Board Act.  My friend, Mr. Thompson, made some this morning.  And I adopt those submissions.  

I would like to make a few points in addition to what they have offered to you.  The first is the link between the electricity market in which gas‑fired generators operate and the gas delivery market.  

You have heard evidence that dispatchable gas‑fired generators have to respond on short notice to dispatch instructions from the IESO, and the demands that are put on them by the electricity system, in my submission, shape and influence the quality of delivery service that they require from their gas utility.  And there's a very strong nexus between those.


As I indicate at the bottom of paragraph 11, the quality of the natural gas delivery or distribution service that they require from their utilities is one that has the attributes of short notice, intra‑day balancing services, so that they can respond efficiently to the dispatch signals.


In my submission, section 42(2) provides or imposes an obligation on the utilities to provide that quality of delivery service to their in‑franchise gas‑fired generator customers.  


This morning this Panel has raised two questions with respect to that interpretation of section 42(2).  Mr. Rupert referred to the use of transmission, distribution and storage in various parts of the OEB Act.  My submission in response to that is that the statute has to be interpreted within the context in which it operates.


Mr. Thompson, I think quite rightly, pointed to the fact that there's the phrase "gas distribution services" in section 42(2).  And the reality of the two systems in Ontario is that they operate in an integrated fashion; that is, the utilities provide a service to the customer's burner tip that uses a combination of transmission, distribution and storage.


 So the utilities are operating an integrated utility in order to provide the delivery service, and, therefore, the interpretation of section 42(2) has to be informed by that on-the-ground reality.


The second question that was posed today by the Panel was by the Chair, Mr. Kaiser, who queried whether or not section 42(2) applied only to the vanilla residential customer in terms of an obligation to connect.  

In my submission, it does not.  It applies to any customer.  


I throw out for consideration the history before this Board over the last four years of the response by utilities to efforts by gas‑fired generators to build their own pipelines to interconnect with TransCanada or Vector, or whomever.  

Starting with Coral's application in respect of Brighton Beach and Sithe in respect to Goreway and then GEC in respect of its facility, each effort by a gas‑fired generator to get approval to build its own line was met by fierce resistance from the local utility, which essentially took the position, You can't do it.  That's our job.  We do that, not you.


And in my respectful submission, that is a reflection of the utility's perception that as part and parcel of the monopoly that they enjoy in the franchise area, there is an obligation on them to serve.  

So, in my respectful submission, the response of the utilities over the last few years in respect to connections with gas‑fired generators should inform your interpretation of section 42(2) and indicate that it applies to all customers.


As I indicate there, as I submit, there's an obligation to serve.  In my respectful submission, section 42(2) does not dictate to a utility how it satisfies that obligation to serve.  

And I think you have heard in the evidence before you that the utilities use their integrated system to meet the delivery needs of their customers.  And Mr. Moran yesterday, quite properly, pointed out that on the narrower issue of a high deliverability service - that is, getting certain volumes of gas to or from a plant within a defined period of time, that is, within the course of the day - there are several different ways that a utility can provide that high deliverability service.


One is through enhancements to its storage assets.  Another is through the construction of more pipeline, and the pipeline serves as a surrogate for storage.  

The other is through compression in terms of getting ‑‑ fitting more in the pipe, and you've got more line pack.


Section 42(2) doesn't tell a utility how it has to meet that delivery need of a customer, but in my respectful submission, it does impose upon the utility an obligation to meet that need.


I have set out on page 4 some extracts from the evidence where certainly it is the perception of the customers that that is an obligation.


Yesterday Mr. Rupert asked Mr. Moran whether there was any general principle that one could extract from this obligation to serve, in light of the different categories of customers that are out there.  I've tried to articulate that principle in paragraph 14 of my submissions in the italicized portion, and that is to say that there's a general regulatory principle that a distributor will serve the bona fide delivery needs of a customer within its franchise area on a cost-of-service basis, and in my submission there is no dispute as to the bona fides with respect to high deliverability kind of service by gas-fired generators.    

     In paragraphs 15 through to 17, I touch upon two rationales or two arguments that I understand the utilities are putting forward in this proceeding to say that there should be a departure from an obligation to serve on a cost-of-service basis.  


The first, in paragraph 15, is from Enbridge's evidence their exception to the exception.  And they talk, as I indicate at the top of page 5, that high deliverability, being the unique requirements for storage services, and that the uniqueness somehow derogates from their obligation to serve at a cost-of-service basis.  

     However, on cross-examination, Enbridge conceded that there was no thing as a "standard customer," and therefore the general principle of meeting needs of customers in light of their bona fide needs stands, in my submission.  

     The second argument that was put forward by the utilities to depart from using cost-of-service rates to meet in-franchise needs is set out in paragraph 17.  And that was their general position that the type of service that this customer group needs can be procured in a competitive market.  

     As I will briefly deal with now, the evidence simply does not support that assertion by the utilities; which brings me, then, to the second reason why these services should be provided to in-franchise customers at cost, and that is they simply don't exist today for Ontario generators.  


The second reason has several parts.  First, it is obvious from the evidence that the utilities in Ontario currently are not providing the service.  

Secondly, as I indicate in paragraph 19, I think the evidence is uncontroverted that with respect to getting gas out of the storage space that a utility allocates to its in-franchise customer at a delivery rate higher than 1.2 percent, no third party can provide that service.  They don't bolt on somehow to the in-franchise space allocation that a generator has.  

     So Mr. Rosenkranz made that point in spades, and I have given you the extracts on page 6 from his evidence to indicate that, where the generator is saying, Look, I've got X gJs of space, or whatever, with Enbridge.  I want to get them out faster during the course of the day or inject them faster during the course of the day.  Only Enbridge can provide the service that allows for that to happen, since it’s their asset.    

     The third argument to indicate that there is no current service available, I set out on page 7, and that is to say that both Union seems to concede that there is no such service right now but talks in paragraph 21 about allowing those services to develop as the market unfolds.  

And Nexen Marketing in its submissions really talks on a prospective basis:  Those things will develop, they say, if you allow them to be done at market cost.  But the corollary of that is they're simply not there today.  There’s simply no existing alternative for them. 

     In paragraph 22 and following, I try and respond to a submission made, I think, by both utilities in their written argument to you.  Their submission is effectively, Well, the generators aren't complaining about lack of availability of this service.  The generators are really complaining about the pricing of that service.  And when you read the generators’ evidence, that is effectively what they're saying.  

     My simple submission is that that misconstrues completely the evidence that this Board heard from the generators, and without going through it in detail, I simply set out in paragraphs 22 through to 26 on page 11 the relevant extracts from the generators' evidence.  


It is my submission that when read in their entirety, it's quite clear that the message from the generators is:  This kind of delivery service doesn't exist right now.  Yes, we're also concerned about price, but our primary concern is that it is just not there right now.  

     In my respectful submission, that's the appropriate inference to draw from the evidence that you have before you.  

     The utilities, and in particular Enbridge in its written argument, advanced or pointed to two other aspects of the generator's evidence to suggest, Oh, well, the generators are really conceding that this stuff is out there now.  

     In paragraph 28, I point to a portion in the Enbridge evidence where I think they reproduce some of the testimony of Mr. Charleson, who speculated that since Sithe entered into a contract with the OPA, they must have found a way to have dealt with this.  

I make the point in paragraph 28 that no proponent of forbearance before you asked Mr. Cramer, when he was on the stand, about what arrangements he had put in place.  So therefore Mr. Charleson's musings are just that; they're pure speculation, and no inference can be drawn from that that Sithe has solved the problem.  


Indeed, I point out in paragraph 28 that Mr. Cramer concurred with Mr. Kelly, that there has been no indication from the marketing community that they're able to provide generators with the required services on a reliable intra-day basis.  

     The second argument that Enbridge has put forward to suggest that the generators have somehow conceded that the services are available, I deal with in paragraph 29.  

I think, Mr. Rupert, yesterday you alluded to this in, I think, a question to Mr. Moran, where you pointed to an aspect -- Enbridge's argument with an aspect of a settlement agreement.  It's a very close parsing of the settlement agreement, in my respectful submission.  It misconstrues the context in which that settlement agreement was reached.    

     This Board raised an issue with respect to high deliverability service from storage for customers in this proceeding.  That issue has been dealt with in two tranches.  

The first tranche was one that arrived with the settlement agreement. that this Board approved.  And in it the parties agreed on a methodology to calculate the amount of space that should be assigned to gas-fired generators.  

     The distributors were taking the position and pushing back on the amount of space that the generators wanted, and the generators said, Well, fine, assuming 10 percent deliverability, this amount will meet our needs.  And that, then, became the basis of the settlement, although two slightly different methodologies were used.  


But then the second issue was, Well, fine, will that 10 percent be available, and at what price?  Was the live issue left for this phase 2 of the hearing? 

     With the greatest of respect to Enbridge, for Enbridge to parse the settlement agreement to infer from that two-step process that somehow the generators were admitting or conceding that this high deliverability service was available elsewhere in a market is simply a silly argument.  It's nothing more than that.  It's a silly, silly argument.  
But it raises an issue that I set out in paragraph 30.  And when my clients read that argument in Enbridge's evidence and took a look at the highly formalistic approach that Enbridge was taking to the settlement agreement, I think it is safe to say that it's raised some concern about what approach will be taken to the settlement agreement on a go-forward basis.  

     My clients look at the settlement agreement as a first step.  As you've seen from the settlement agreement, there are obligations to put together a task force to discuss these services further and to report back.  And it's certainly my client's expectation that all parties will approach these settlement agreements in a spirit of cooperation and good faith and not rely on them as things written in stone that are to be parsed down to the last degree.  

     So I raise that as a concern that my clients have seen as a result of reading the utility's argument.  

     The fourth point I want to make with respect to these services are not available is the evidence of the marketers.  

There are two sets of evidence that are before you in this hearing.  The first set I summarized in paragraph 32; that is to say, the utilities did not conduct a survey of marketers to ascertain whether or not these high deliverability services are currently available.  The second evidence is that given by Mr. Acker from 

BP.  Mr. Moran took you through his evidence yesterday, and I have reproduced it on pages 13 and 14.  

     It's clear, in my submission, from Mr. Acker's testimony that power generators are really the first class of customers to have come along with the needs for high deliverability services.  Those needs cannot currently be met by marketers.  Marketers utilize existing assets.  Those currently aren't there.  And therefore I think the evidence before you is clear, that equivalent services are not available on the secondary market.  

     The next point on page 14, item 5.  In my submission, there are no comparable alternatives to high deliverability storage or intra-day balancing available at the present time in Ontario.  

     I take you in paragraph 36 to a portion of the FERC order, 678, which I reproduced in that binder Exhibit J3.2, where FERC went through and gave, I think, a fairly good definition of what an appropriate non‑storage product would be if it was to serve as an alternative.


You will see in paragraph 36 an extract at paragraph 37 from the FERC decision, and it said:

"For a non‑storage product to be a good alternative, it must be available soon enough, have a price low enough, and have a quality high enough to permit customers to substitute the alternative for the applicant's service."


In my submission, the evidence indicates there is no such alternative available in the Ontario market today.


I indicate at pages 37 and 38 that Union in its argument made the very bald assertion that there are many options to obtain incremental deliverability, but I take you in paragraph 38 to portions of the evidence where their own experts had said, We just haven't looked at that.  


So at the end of the day, there is no evidence before you, apart from Union's bald statement, save for one example that was put in evidence about a different way or an alternative way that you could get to the same place as high deliverability storage.


That, I deal with in paragraph 41.  That was the example given by Enbridge in one of its undertaking responses that it could basically arrive at a high deliverability injection withdrawal scenario if it went out and contracted for eight times the normal space at 1.2 percent deliverability.  

I think that particular example was characterized as a dumb way to get high deliverability, and, more specifically, Enbridge, in response to an undertaking given at the hearing, did a cost comparison of the price for Rate 316 using a Tecumseh self-build, versus going out and getting the eight times deliverability.  

And I have reproduced that in paragraph 41.  You can see it's a very stark contrast of a range between $42 to $75, a 103 under the Tecumseh build scenario to $216 at M3.


So under the FERC viable alternative test, this option would fail the "price low enough" aspect of the FERC test.


In my respectful submission - and I deal with this on page 16 - it would also fail this Board's prudence test.  A point that I want to make on this assessment of whether there are viable alternatives is that this Board has to be sensitive to the close connection between the obligation to serve and the obligation to serve at prudently incurred costs.  My friend Mr. Thompson touched upon this right at the end of his submissions.  

The point that I want to make is that although section 42 does not direct a utility as to how it will meet its obligation to serve, this Board's jurisprudence on the issue of prudently incurred costs circumscribes or prioritizes the alternatives that a utility must look at when selecting which route it is going to go down to provide a particular service.


The concern that my clients have from the evidence that you have heard is that both utilities, essentially, seem to be taking the position that unless they get forbearance with respect to high deliverability storage services, they will take their assets off their table, they won't invest the capital to do the ‑‑ to make the enhancements in order to provide that, and they will simply go out to the market and buy whatever they can at whatever price the market bears.


In my respectful submission, the prudence test does not allow utilities to go through that kind of thought process.  

Regardless of how a utility determines to serve the high deliverability needs of a generator, the utility must be able to demonstrate to this Board, at the end of the day, that the choice it has made meets the prudence test.  And the only evidence ‑‑ and it would do that through a cost comparison study, as I indicate in paragraph 45 from Mr. Rosenkranz and Cramer's evidence.


Quite frankly, the only evidence before this Board today, as rough as it is, is that in the case of Enbridge, the Tecumseh build is by far the most prudent way, or is a more prudent way to secure this, rather than going out to the market and buying eight times the storage space.


Now, no doubt Enbridge would refine that analysis when push came to shove, but that would be the starting point of the analysis.


So I have indicated in light of that, in paragraph 48 of my submissions, that my clients submit to the Board that it's important that this Board reaffirm in its decision the important link between the utility's obligation to serve and an obligation to serve at prudent costs and to reiterate that in any Board examination of the prudence of a utility's choice of the means to serve in‑franchise customers, the Board will compare the cost of the utility's choice against the costs of other alternatives available to the utility, including capital investments and enhancing existing assets.  That is to say the utility simply can't say, If we don't get our way on pricing, we're taking our assets off the table.


In my respectful submission, that message has to be communicated to the utilities.


So the evidence as a whole, in my respectful submission, indicates the utilities can't provide the service at the present time.  The existing service is not available on the market.  Comparables are not available.  The only practical alternatives that are facing gas‑fired generators to a high deliverability service are ones I outlined beginning at the bottom of paragraph ‑‑ page 17, and they are two‑fold:  The first, incurring balancing charges; or, second, on page 18, not producing in response to electricity market signals.  


The first has a significant financial impact.  The second has a direct impact on the reliability of the electricity system. 


 But the bottom line, in my submission, is that the evidence before you, quite clearly, indicates that high deliverability kinds of services are not currently available and that the utilities, therefore, are under an obligation to ensure that those customers in their franchise area who need those services get those services, and it's up to the utility to secure those services in the most cost‑effective or cost-prudent way possible, including consideration of enhancement of existing assets.


In section number 4, starting on page 19, I briefly touch upon two utility arguments that have been advanced in this proceeding that they have said support market‑based prices for high deliverability storage for in‑franchise customers.  

The first, the availability of comparable alternatives, I've already dealt with.  In my submission, there's no evidence to indicate that there are such.


The second, beginning at paragraph 53, is that the utility said, Well, we need a higher rate of return, or, put it another way, enhancing our assets to provide this kind of service is a risky venture and in order to attract the necessary capital, we need market‑based rates.


As I have indicated in paragraph 57, the utilities did not adduce any evidence to support that proposition.  I think I asked Mr. Baker that question specifically and framed it in terms of:  What due diligence have you done to support that assertion?  There was none.


Then coming back to pages 55 and 56, the reality is that if there is more risk in doing this build, Mr. Cramer quite practically pointed out that there would be every expectation that just as when there is an open season to expand the Dawn-Trafalgar system, for example, Union submits as part of its leave‑to‑construct proof that it has entered into long‑term contracts that are going to cover the costs of that; so, too, with an expansion or an enhancement of storage facilities.  The risk can be mitigated by entering into long‑term contracts with your in‑franchise customers.


As I pointed out in paragraph 56, if indeed that kind of enhancement is a more risky venture for a utility, they can always place evidence before this Board to indicate that they are justified in receiving a higher rate of return on equity for that kind of capital enhancement than they would for the standard enhancement.


Then, finally, in paragraph 58, I have reproduced a portion of the FERC order, and I think I put this to Mr. Grant.  It is FERC's views that existing pipelines will face fewer difficulties in securing financing for incremental expansions of existing storage facilities.


So, in my respectful submission, the argument put before you that, Well, there is more risk, therefore we need market‑based rates, firstly, is not substantiated by the evidence; secondly, can be mitigated by other means; and, thirdly, is not in accord with FERC's intuition that that is not going to be the case.


So in paragraph 59, I summarize the position of my clients:  First, that the utilities are under an obligation to serve the in‑franchise needs for high deliverability delivery service on the same basis as delivery needs of other in‑franchise customers, that is, on a cost-of-service basis; additionally, that the gas‑fired generators think that an incremental cost basis would be a just and reasonable basis upon which to provide that service.  

     I would like to touch very briefly on just a few miscellaneous topics.  

In section 6 of my submissions, I've dealt with the issue of allocation.  In paragraph 60, my clients concur with APPrO's position on the method by which high deliverability storage should be allocated to in-franchise customers, and I've given you the extract from Mr. Rosenkranz's evidence, which I think details that quite clearly.  

     His evidence, however, raised the issue as to whether giving priority to in-franchise generators -- or let's put it another way:  Giving in-franchise generators first dibs, giving on any high deliverability service that the utility is able to acquire, whether that would somehow be discriminatory.  

     In paragraph 61, I make the submission that it would not be discriminatory.  It would be no different than the utility first using its utility assets to serve the needs of in-franchise customers for other reasons, and that's the case right now.  

So utilities are under the obligation to use their assets to first meet the needs of in-franchise; if there is anything left over, they can sell it on the market.  And that's been status quo.  High deliverability service has fallen into no different category, in my submission.    

     Then the final point on allocation is in paragraph 63.  It's in response to the utility's request that they be permitted to freeze the amount of storage allocated to in-franchise customers at the levels underpinning 2007 rates.  

     I concur with my friend Mr. Thompson in his submissions this morning.  The Board should reject that submission.  

     I give you three reasons in paragraph 63 why you should.  What they sort of boil down to is that it is really just -- a way to come in the back door to get market-based rates; whereas, the rationale of the utilities in the proposal before you, in keeping cost-based rates for in-franchise customers, is that there is no competitive alternative available, yet they try and come in the back door by saying, Well, freeze the allocation to 2007 levels.  The increment will be dealt with at market-based rates, and we'll sort of transition to market.  


They're really doing indirectly what they said to you in their proposal they don't want to do directly, and therefore their proposal should not be accepted.  

     In section 7, I deal with the pricing of the F 24 S UPBS and DPBS services that have been proposed by Union, and certainly, as you can see from the settlement agreement, my clients have supported the introduction of those services, although there's a difference of view over the pricing of those.  

     The main point that I want to make on this is that my clients perceive the F 24 T transportation service as to be part and parcel of the suite of services which are complemented by the F 24 S, the UPBS and DPBS services.  Indeed, I think the evidence before you from Union itself was that DPBS, the stuff that will happen at Parkway, was designed so that F 24 T could work properly with TransCanada's proposed FT S N.  


Union has proposed that F 24 T be offered on a cost basis to customers even though those customers are ex-franchise.  

My client’s simple point is this is a package.  They should all be priced at cost.  They're an integrated service, and that's the way that makes sense.  

     Just one final point on that is that currently before the National Energy Board, as this Board knows, there is a proposal by TransCanada for approval of two things: a transportation service, the FTSN; and a balancing service, the SNB, or the short-notice balancing.  

     Union has acknowledged that the short-notice balancing service would be very beneficial for power generators, but at the hearing both Union and Enbridge kept their powder dry, so to speak, and would not commit to supporting that service before the National Energy Board.  

     I alluded to that because in its evidence part of the rationale that Union gave for seeking a market rate for the downstream, or downstream pipeline balancing service, was that competitive alternatives were available.  One such alternative might be TransCanada's SNB. 

     The point I make in section 67 is that if this Board at the end of the day approves market-based rates for the DPBS and related services, you should do it conditionally and you should make it conditional upon what happens at the NEB.  


If for whatever reason the NEB decides not to approve what Union has characterized as a competing service - that is, the SNB service - then DPBS is going to stand alone as the only thing available.  


Under that circumstance, this Board should then be prepared to revisit the appropriate pricing for DPBS.  

     Two final points:  Section 7 of my argument I deal with some of the details of the Rate 316 offering.  APPrO gave an undertaking response K10.4, when it was asked:  What do you like about Rate 316?  What don't you like about Rate 316?  

My clients participated in the development of that undertaking, and of course, therefore, would say to this Board, Go ahead and approve Rate 316 but we would ask you to approve it on the basis of the modifications that APPrO has set out in its undertaking K10.4.  

     And then the final submission point in section VIII really dovetails, I think, a bit with the submission that the Board hearing team made yesterday, which was to the effect that if in fact you do grant forbearance in respect of services, storage services, you should impose certain reporting conditions on Union and Enbridge.  

    My clients concur.  We put before you in Exhibit J3.2 the various reporting requirements that storage service providers are required to make to FERC on a periodic and annual basis.  

If this Board decides to forbear, in my respectful submission, it should be done on condition that similar reporting requirements be imposed upon any storage service provider in Ontario who is providing storage services in a forborne environment.  

     That's sort of a quick trip through the submissions.  

Mr. Moran, as I said, dealt in more detail with some the evidence, but I would commend the submissions to you as a whole and submit them on behalf of my clients.  

     MR. KAISER:  Thank you, Mr. Brown.  

     QUESTIONS FROM THE BOARD: 

     MR. RUPERT:  Mr. Brown, two things:  Paragraph 41, which is where you summarize the cost analysis, I guess, Enbridge had done between the eight times of space versus the Tecumseh build scenario.  Earlier I think you described this one as maybe the one exception to the statement, that this type of service was not physically available or was not available, could not be available to generators; that is, the eight times.  

     Is that something that is available, in your opinion, your client's opinion today?  Could someone go and buy enough space at Union, at Dawn, even if they're in an Enbridge territory, 8.3 times the required space, fill it with lots of expensive gas, and use that to get the high deliverability storage?  Leaving aside the $216 per thousand cubic metres.  Is that something that is doable?  

     MR. BROWN:  I don't know the specific answer.  I can conjecture that Union periodically has offerings of storage.  Presumably anyone can make a bid into that offering, and, you know, value its offering in such a way that you would secure the space that you want, the eight times equivalent.  If that was from Union, then you would be within the ring fence, so to speak, that Mr. Moran talked about; that is, there are the 13 nomination windows, the firm all day, that kind of thing, which is a very important thing which distinguishes Union from what is outside of Ontario.  

     So I suppose theoretically, yes, one could do it, but that then comes back to what FERC looks at in terms of whether that is a comparable or a good alternative.  And one of the things they talk about is that it has a price low enough.  

     I think just because something can be done physically doesn't necessarily mean that for purposes of the alternative tests and the market power and all of that good stuff, that it's necessarily an equivalent.  

     I think that is quite clear from the FERC decision.  I think it is also clear from some of the evidence that the folks from the generators gave.  I think Mr. Cramer said, Well, I mean, theoretically you could probably cobble together anything.  But at a certain point of time the price simply becomes prohibitive.  It is not a viable or a comparable alternative to that which the utility can offer.  

     The only evidence that we have or the only evidence that you have before you as to comparing what happens if Enbridge builds at Tecumseh versus some other scenario is that times one.  And I think that gives some sort of indication of the magnitude of the difference.  

Where another alternative would fit in, I don't know, but that's the only evidence that's before you today and I think suggests that, first, as a practical matter, it's probably not feasible; and I think, secondly, the characterization that that is a dumb way of doing it is apt.  It is a dumb way of doing it.


Indeed, that's what drove the resulting space allocation methodology that was arrived at in the two settlement agreements.  The utilities didn't want the generators hanging on to that sort of space, and so what you have before you are methodologies that essentially allowed the generators to be able to feed them ‑‑ feed their plants for four days, but that's assuming smaller packaged space, but you're able to get the stuff in and out at a higher level.


I think the settlement agreement, therefore, is a fairly cogent indication to this Board that, in terms of the practical alternatives, there is nothing else out there right now and that the most reasonable means of trying to get the generators the delivery service they need is to have a certain amount of space but to get things in and out at greater than 1.2 percent.  That's what makes more sense, rather than expanding the space that they have so that they can replicate the daily injections and withdrawals.


MR. RUPERT:  You haven't said this, but I want to understand the economics.  I take it from your answer, which is what I expected, that whether you agree with this characterization or not, this is all about price.


You've quoted the $42 to $75 for the Tecumseh build in this paragraph 41, compared to the $216, so it is considerably cheaper.


Should I read anything into this, that $42 to $75 per 1,000 cubic metres would make this economic, marginally economic?  What do those numbers mean in relation to your clients?  


What I'm trying to get at here, the question is:  Is there a price level above which your clients are going to say, regardless of what the utilities are showing with prudence, This is just too expensive for us, given that we signed contracts up that operate in a certain manner; i.e., we have a ceiling to the price we're prepared to pay based upon the commitments we have made to the OPA or others?


MR. BROWN:  Yes, they would probably say that, because they, in fact, told you that.  I think Mr. Rosenkranz and Mr. Cramer perhaps both gave evidence to that effect; that is to say, if the price was too high ‑‑ well, they said (a) We aren't going to commit now, while we're on the stand, that we're going to take any of this.  I think that was one thing they said.  

I think Mr. Rosenkranz also said, If the price is too high, we may not take as much as we otherwise would.  We may take less.  


So I think that is an indication from you that the generators would do their own analysis.


In my submission, that is secondary to what I would consider to be the primary point, which is this class of customers has a specific need.  The utilities are under an obligation to investigate and offer up the most ‑‑ the least cost or most prudently effective way of providing this.  Whether in the face of that offering the generators will take it, I don't know.


I think that is what you heard, but I think for the purposes of this Board, where the question in your Procedural Order No. 1 is:  At what price should the utilities offer this kind of service?  I think for the reasons I have given you, the price should be a cost‑based one that is derived from a prudent analysis of the various alternatives.


And just to conclude, Mr. Rupert, you know, if the utilities do all of that and yet in the face of that the generators, in fact, say, No, we don't think so, then the utilities have discharged their obligation.  But we are at this point simply getting into the realm of pure speculation and there's no substantive evidence on that point before you.


MR. RUPERT:  The last one is a question that I think was raised during the hearing.  You just touched on it a bit, which is the degree of commitment the utilities ‑‑ sorry, the generators may be prepared to make, assuming the price is satisfactory.


There are two as aspects to this:  One, would they be prepared to make long‑term commitment?  Secondly, if they do, whether it is long or short term, I suppose, I heard in the hearing that the generators would like the ability to resell this high deliverability service, if they didn't need it at a particular point, into the secondary market.


Are those -‑ so those are two aspects of this.  Perhaps it is in here, and I haven't read this, of course, yet.  

Are the generators prepared to sign long‑term contracts for this, or are they looking at a year-by-year regulated cost‑based rate?  

Secondly, if they do sign some contractual obligations, are they wanting to be able to resell that without any kind of conditions?


MR. BROWN:  Well, let me preface my remarks by reminding the Board that it has before it evidence from Enbridge with respect to the results of its open season on high ‑‑ non‑binding open season on high deliverability storage, which I've summarized somewhere in this document.  I just can't remember.  


But the evidence before you is that that was oversubscribed.  True, it was non‑binding, and what one reads into a non‑binding over-subscription, one has to be careful.  

But, first, I think that is an indication that ‑‑ and Mr. Grant, as I recall, said that in terms of in‑franchise Enbridge customers, some generators had responded, but no non‑generator in‑franchise customer had responded, as I recall his evidence.  He also said that some other entities, which I said was a euphemism for marketer, has also responded, and he agreed with that.


So there's been a positive response to the only open season that's been out there in respect of this stuff.


In terms about the long‑term commitment, I believe in the document I have referred to some evidence that Mr. Cramer gave that indicated that one way to mitigate the risk that utilities might encounter would be to enter into long‑term contracts.  

As I recall his ‑- sorry, it is in there.  I just can't turn it up.  But I do recall his testimony - and I think it was in response to a question by the Chair, so it would be in volume 10 - was to the effect that, Look, we appreciate the risk that the utilities have.  When it comes to building pipelines, we enter into long‑term contracts with pipelines in order to cover that risk, you know, 20-year delivery contracts and whatnot.  We do the same thing in terms of storage.  


You also heard ‑‑ I think that is part of the answer.  You also heard evidence that -- in the APPrO evidence about the environment in which some of this stuff is operating, and that is that OPA is doing various contracts, development contracts, with generators and that certainly to minimize risk under those, you want to really go back to back.  To the extent that you have obligations going out 20 years, you want to make sure that your costs over 20 years are under the best control possible, and the best way of doing that is a 20-year long‑term contract.  


I think that is just common sense.  But you do have that specific evidence from Mr. Cramer, which I have referred somewhere in here in the area of the utilities argument about risk and how you can mitigate it.  It was paragraph ‑‑ actually, it's coming back.  Fifty-five is the specific transcript reference there, Mr. Rupert.  So I think that is where Mr. Cramer had his exchange with the Chair.


On the second point that you raised - that is, the resale - again, I come back to Mr. Cramer's evidence, who said, quite candidly, any asset that a generator has will be optimized.  

So if on a ‑‑ since we're dealing with dispatchable gas‑fired generators that are not base load - so they're not chugging along 24/7; they're going to be there to serve intermediate or peak, you know - the probability is they will run during weekdays during the high-demand seasons, less during the shoulders, and on the weekends they may not run at all.


So you are going to have assets that they have contracted for, be they transportation, storage, or whatever, which are not going to be used on a 24/7 basis.  

As Mr. Cramer said, like any good asset owner or manager, you are going to try and make sure that if you aren't using an asset at a particular point of time, you cover your costs by getting some revenue for that downtime.  And storage deliverability services would be the same as any other asset.  


If there's a period of time when you aren't using them, you simply aren't going to keep paying out demand charges without trying to see whether you can recoup some or all of your costs.


That is no different than any other in‑franchise customer, save for the fact that your typical in‑franchise customer -- customer's gas consumption pattern tends to be more of a chug-along-based 24/7 kind of thing, so there isn't necessarily those large downtimes when they may not be using their Union transportation contract, TCPL transportation contract, or whatever.  But the characteristics of a dispatchable gas‑fired generator are such that you are going to have variability.  


All of the gas‑fired generators are saying is that, If we're paying for an asset, we should at least be allowed to try and recover those costs at the point of time we aren't using it.


They aren't going into the service contracts with the utility with the intent of trying to arbitrage and make money as their primary line of business.  They're going into these contracts in order to be able to manage their intra-day delivery variability.  That’s a very real aspect of the way that they operate.  That's why they're doing the contract.   

     The secondary effect of it is sometimes they may not be using some of the assets, so they try to recover costs.  But they're not in the business to arbitrage.  They're in the business to make sure that they can operate their generating plant in response to dispatch signals in the most cost-effective manner possible.   

     MR. RUPERT:  My last question is something that Mr. Moran touched on yesterday.  I realize this is outside of your client base right now in this hearing.  

     As we go forward, if there is this obligation on the utilities to provide storage services, distribution services, as you say, for people that have something other than the normal seasonal load balancing, and if we see more of that, Mr. Grant implied that could occur as some of the out contracts are renegotiated and perhaps become more similar to dispatchable generators than they are today.  
Has your group turned its mind to what the process should be in the future for this kind thing?  It's a question some have addressed so far.  


So you have your three clients, or however many there are.  There's been a whole proceeding around this and a settlement agreement process and discussion with utilities, but on an ongoing basis if this should occur, what would be -- should be the process the Board should adopt to deal with new a gas-fired generator, a new industrial load that has an unusual load profile?  Besides having a process like this, has your group turned its mind to what the ongoing policy should be for allocating cost-based storage to people with unusual profiles? 

     MR. BROWN:  Not in those specifics, but in terms of a process, yes, I think the group has turned its mind to it, and you can see that in the settlement agreement.  

     In both the Enbridge and Union settlement agreement, there are commitments by both utilities to essentially have a report-back kind of mechanism in 2009, I think it is, to give a report on how things are working.  

     And the genesis of that was that everyone appreciates that this is completely new territory that one is going into.  And it's great to have arguments right now about what's going to work and what's not going to work, but let's get a bit of experience under our belt see how it is exactly working and perhaps improvements have to be made.  

That then prompted the formal requirement in the settlement agreement for 2009 report-back.  

     I mean, I would think a similar process would apply.  If in 2015 or something, 50 percent of the NUG contracts are going to expire, and there's some uncertainty as to how they are going to be operating, then it would make sense, in my view, for this Board to anticipate that and do something like it did to kick off this process; that is, you have sort of a mini Natural Gas Forum review.  


I think that is one of the roles of a regulator such as the OEB.  You anticipate what new policy issues may be on the horizon and you bring folks together who are going to be impacted by them to get together and figure out what the solution should be.  

     So in my submission, I think that is the way you go about it.  If ten years from now there's a new kind of creature that comes out there which is a gas customer that no one has contemplated before, you do the same sort of thing.  

So I think the process as you've adopted here, the Natural Gas Forum, which has segued into some formal proceedings, is one that you could use in the future.  

     MR. RUPERT:  Thanks.  

     MR. KAISER:  Thank you, Mr. Brown.  

We'll adjourn now for lunch and come back at 2 o'clock.  Thank you.  

     --- Luncheon recess taken at 12:57 p.m. 

     --- On resuming at 2:00 p.m.


MR. KAISER:  Please be seated.  Mr. DeVellis, are you next?


MR. LECLERC:  Mr. Chairman, Mr. DeVellis has generously accepted ‑‑


MR. KAISER:  I think you guys are going to have to start paying him at some point.


MR. LECLERC:  I also understand that my two colleagues to the right also have preliminary comments to make.


PRELIMINARY MATTERS:

MR. THOMPSON:  Yes, Mr. Chairman, I was wondering if I could just make sure that my answer to the question that Mr. Rupert asked me about value of service is not going to be misunderstood.


I was asked whether the value-of-service concept was reflected in any of the decisions, to which I referred -- and the actual phrase "value of service" was not used in those decisions, as far as I could discern.  But I want to make it clear that my submission is that the only thing that the Board could reasonably be considered to be doing in those cases, when it approved this type of regime, is approving a value-of-service regime for these sales to ex‑franchise customers.  


If I could just take two minutes to explain why I say that.  The first is in the value-of-service material that I provided to you, and it is at tab 12 of the brief used for cross‑examination.  I read it yesterday, but the initial sentence there reads:

"Utility rates that reflect competitive factors are often called value-of-service rates."  


So that's step 1 in my thinking here.


Then what you need to just turn up are the three cases that are in the IGUA evidence that I mentioned yesterday.  Case 1 was the 1996 case where Union was seeking authority to sell storage at prices reflecting market factors.  That was the open-season process, and that was turned down in that particular case, but the Board noted in that particular decision - I think I referred to it yesterday; it is paragraph 2.0.43 - that it didn't have any information as to the competitiveness of the market for storage in Ontario or an activity in the secondary market and it had no information on Union's market power in the storage market.  


So nothing in that case was led, other than Union's application to be permitted to price this at rates reflecting competitive factors.


The next case, then, we referred to yesterday at tab 4, that's the one where the Board approved the two contracts for CoEnergy and Renaissance, which were long‑term and had prices in excess of the cost‑based price.  And in that case, the Board, in dealing with the rate design principle that it was applying, said ‑‑ this is at paragraph 2.3.20 -- said:

"The rate design principle that the Board believes appropriate is that any storage sold under long‑term arrangements to ex‑franchise customers must, as a minimum, recover the fully allocated costs of the space and storage."


Then at 2.3.25, the Board said:

"When considering long‑term storage arrangements, the Board believes that there is no statutory or public interest impediment to market‑based rates for ex‑franchise storage services."


And it agreed that the policy principles that have been found appropriate for short-term storage services apply equally to long‑term storage services.


Then, finally, in the 0017 case, which I mentioned yesterday, where they did approve market‑based rates for M12 renewals, the Board specifically noted ‑ this is at page 140 - that:

"The market power referred to in discussing this issue is not necessarily a surrogate for a market price in a competitive market."


So I take the position, in the context of all of that, the only reasonable interpretation to apply to what the Board was doing is that it was approving a value-of-service range rate-pricing regime for Union's sales of ex‑franchise storage, and that's what it has done ever since.  


So I hope that clarifies what I meant in my answer, and, with that, I'm finished.  Thank you very much.


With your leave, I will excuse myself, if I might.  I understand Mr. Moran is here to reply to what I had to say about Rate 125, and I have told him I would object vehemently to that, but he said he's here on behalf of TransAlta, which is further down the list.


MR. KAISER:  Thank you, Mr. Thompson.


MR. THOMPSON:  All right.


MR. KAISER:  Mr. Moran.


SUBMISSIONS BY MR. MORAN:

MR. MORAN:  Thank you, Mr. Chair.  I won't repeat any of the submissions I made yesterday about the migration issue.  I will simply comment on what Mr. Thompson said earlier today.


He's relying on the greenfield energy centre physical bypass decision, which he correctly characterized as a situation where there was incremental load or new load being represented by the greenfield entity, and they were given authorization to construct their own pipeline to meet that load.  

And the Board made some comments about rates in the future ought to be more resistant against competitive ‑‑ against such bypass applications, and, in fact, when the Board commenced this proceeding, one of the issues was whether existing rates could be made more secure against bypass on a going-forward basis.


That's all fine and well, but, in my submission, what is actually much more important to keep in mind with respect to the actual migration issue that you have to deal with in this hearing is that it's not a bypass issue.  It's not a physical bypass, obviously, but it is not even a competitive bypass rate issue.  There is no special rate being set up for a particular customer.


It has nothing to do, whatsoever, with bypass.  It's a simple rate design issue, where new rates are created, approved by the Board, and customers who qualify for that rate are entitled to sign up for that rate.


The circumstances that TransAlta finds itself in is that at the moment it appears that it is the only existing customer that would be in that position, but that's simply by coincidence and has nothing to do with bypass whatsoever.


In fact, it is precisely the same migration issue as you have to deal with on the Rate 300 matter, as well.  There is a new rate, and a number of existing customers are ‑‑ can qualify for that new rate.  It doesn't matter whether it is Rate 125 or Rate 300.  It's precisely the same issue.  And in my submission, therefore, it ought to be treated in precisely the same way.  If it's appropriate for migration to occur, to Rate 300, I think ‑‑ it was on.


MS. CHAPLIN:  Your friend turned it off.  We're not on air.


MR. MORAN:  Okay.


[Technical difficulty]


MR. MORAN:  If it is inappropriate, as Mr. Thompson suggests, for TransAlta to migrate to Rate 125, then clearly it's equally inappropriate for existing customers to migrate to Rate 300, since it is precisely the same issue.


There is a bypass proof component to Rate 125 that has also been proposed.  TransAlta does not qualify for that.  And that just underlines the basic proposition that the migration issue for TransAlta to Rate 125 is not a bypass issue.


The bypass component is reserved for new customers and new customers only, and clearly TransAlta would not qualify for that aspect of Rate 125.  

Subject to any questions, those are my submissions, Mr. Chair.


MR. KAISER:  Thank you.


MR. MORAN:  With your leave, if I may excuse myself, if there are no questions.


MR. KAISER:  Thank you.  

Mr. Leclerc.


SUBMISSIONS BY MR. LECLERC:

MR. LECLERC:  Mr. Chairman, Members of the Board, by way of introduction to Gaz Métro's argument, I believe it is important to reiterate that its intervention in these proceedings focuses exclusively on the access to Dawn storage capacity.  It transpires from its written evidence and the testimony of its witnesses it is vitally important for Gaz Métro to continue to have access at these facilities to meet the needs of its franchise customers.  

     The possibility of clawing back storage capacity held by ex-franchise customers for the benefit of in-franchise customers, which was raised in the November 2005 report on the Natural Gas Electric Interface Review, clearly deepens Gaz Métro's concerns in this regard.  

     Gaz Métro's ability to meet the load-balancing needs of its franchise customers on a cost-effective basis would be seriously affected should it be required to relinquish all or part of the storage capacity it currently holds and replace this capacity on a more costly or less reliable alternatives.  

     It is our respectful submission such a measure would constitute unfair discrimination between Union's customers based solely on their geographic location and that nothing in the record and before the Board in these proceedings justifies the introduction of such a drastic measure.  

     The fundamental conclusion the Board is invited to draw from Gaz Métro’s participation in these proceedings is that it is not in any way seeking preferential treatment but only wishes to be allowed to compete on the same footing as other customers to have access to Dawn storage facilities.  

     We would also invite the Board to take into consideration the fact that Gaz Métro was one of Union's larger long-standing customers, and that it has since 2001 been paying market prices for its access to Dawn, which has proved to be highly beneficial for all of Union's franchise customers.  Moreover, given the Board's decisions in this regard, Gaz Métro expects and is fully prepared to continue to pay such prices in the future.  

     To better understand Gaz Métro's position, it is important to first bear in mind that it, as well as other intervenors, have always considered Dawn storage facilities as an integral part of the TransCanada system from an operational point of view.  

     Indeed, although the wholly located within Ontario and under this Board's jurisdiction, the Dawn storage site was and remains in large part dependent on the movement of gas from Western Canada to the eastern zone market comprised of Ontario and Quebec.  


The location of Dawn facilities in this market area has produced substantial benefits for Ontario and Quebec's customers by allowing them to maintain high transportation load factors through storage injections in the summer and storage withdrawals in the winter.  

     The present storage facilities at Dawn have had the added benefit of reducing the amount of transportation capacity required on the TransCanada system that would otherwise have been required to meet winter peak demand and which would have gone largely unutilized in the summertime.  
It is widely acknowledged that most of the gas moving into and out of Dawn originates from Western Canada, and is transported to markets in Eastern Canada and the North-Eastern United States.  

     Stated differently, not only do the Dawn storage facilities form an integral part of the Canadian transmission system from an operational point of view; they also generate benefits that go beyond the boundaries of the Province of Ontario. 

     Gaz Métro submits that the Board should also take into consideration that Dawn has become one of the largest and most efficient trading hubs in North America.  Although a number of factors obviously contribute to this success, Gaz Métro believes that the availability of storage services at that site to any interested party, independently of whether or not they are located in Ontario, has been a key factor of their success.  Any proposal that would ultimately have the effect of reserving access to Dawn for Union's franchise customer would, in our respectful submission, be counterproductive and ultimately undermine the success of Dawn as a trading hub.  

     The imposition of such restrictions at Dawn would likely lead to the introduction of similar restrictions for storage sites located in surrounding jurisdictions and produce negative impacts on the level of trading and on commodity prices.  

     Although it readily recognizes that it does not have a statutory right of access, Gaz Métro nonetheless submits that it's long-standing relationship with Union over the last 30 years, including the direct and indirect benefits to have flowed therefrom from Union's franchise customers, have earned it the right to at least have access to Union's storage facilities on an equal footing with Union's other customers.  

     Gaz Métro is indeed Union's large ex-franchise customer, whose activities at Dawn during these years have made a significant contribution in making Dawn what it is today.  

     Denying access to such customer is not only unsupported by the evidence in these proceedings but would also, in our respectful submission, be unfair.  

     Whatever the decision the Board ultimately makes with regard to the issue of forbearance, Gaz Métro believes that it has earned the right to access Dawn storage capacity on an unrestricted basis.  

     Now some brief alternatives.  Gaz Métro recognizes that there are alternatives to Dawn storage, including storage capacity in Michigan, or additional transportation capacity on TransCanada, but strongly believes that none of these alternatives have the same value, from its perspective, as the physical storage capacity it holds at Dawn, which represents the cornerstone of its supply strategy.  

     In considering any potential alternative to Union storage for Gaz Métro, it is important not to lose sight of the fact that it is a distribution utility which is in no way comparable to market participants such as Michigan marketers or even large industrial customers that have multi-fuel capacity.  

     Gaz Métro is a regulated utility that is wholly dependent on a single transmission pipeline, TransCanada, to move gas into its franchise and has the statutory obligation to take all reasonable steps to meet the requirements of its customers.  In other words, Gaz Métro must ensure that gas is available when needed.  

     Furthermore, it is well established that unlike most other gas distributors in Canada, Gaz Métro faces stiff competition from electricity for the base heating load in its franchise and must therefore ensure that its tolls and the costs of gas are sufficiently low to meet this competition.  

     In light of the above considerations, Gaz Métro must pay particular attention to the reliability of storage service it acquires, in addition to the cost of such service and, therefore, has every reason to physical storage capacity as close as possible to its franchise.  

     A number of parties are pointing to the fact that Gaz Métro has made use of alternatives to support the proposition that viable comparable substitutes to Dawn storage are readily available to it.  With respect, some of these parties seem to have misinterpreted Gaz Métro's evidence or read into it more than there actually is.  

     For example, Gaz Métro's witnesses acknowledge that they make use of financial products but did not go so far as recognizing that such products were readily available and reliable substitutes for physical storage.  

In that regard, sir, I would point you to the May 18th transcripts at page 86 and to the July 13 transcripts at page 70.  

     Financial products do not ensure that Gaz Métro will 

-- gas will effectively reach the franchise.  As Mr. Thompson pointed out this morning, they have positive effect on commodity prices but they have no bearing whatsoever in ensuring that the gas will reach the franchise; hence, the need for physical storage.  

     Others have suggested that Gaz Métro's contract with co-energy imply that it use Michigan storage.  The record clearly shows that co-energy services under that contract were rendered at Dawn and that Gaz Métro was unaware where the gas came from or whether Michigan storage had been used under that contract.  


Here, sir, I would point to the transcript of July 13th at page 67, as well as at pages 86 and 87.  

     Simply put, Mr. Chairman, Gaz Métro's position with regard to alternatives and the value of Dawn can best be summarized as follows:  Given its position as a distributor at the end of TransCanada's system, there are no comparable substitutes in today's environment that would allow it to meet the particular need of its franchise as economically and reliably as Dawn storage capacity.  

Turning now to the position of others.  

Upon review of the evidence filed in the proceeding, it is noteworthy that no one opposes Gaz Métro's request to be granted continued access to the Dawn storage capacity.  A number of intervenors, including the Nexen -- and I would suggest all of those who are in favour of forbearance support this position, while other intervenors simply express no opinion on the issue.


Even the power generators, who presumably would have been the primary beneficiaries of the claw‑back concept, do not appear to seek preferential access to a large chunk of storage capacity but were more preoccupied with the need to introduce greater flexibility in the distribution services offered by the utilities, including intra‑day load balancing and a larger number of nomination windows, to accommodate the requirements of the power grid operator.


The negotiation of a settlement agreement that touches upon these issues suggests that the concerns of these parties have been met.


The negotiation of a settlement agreement also illustrates that it was not and should not, in our respectful submission, be necessary to disrupt the workings of the natural gas industry market in order to accommodate the power industry.  Each of these industries should have equal value for the Board.


The City of Kitchener is the only party to have suggested that storage capacity should be reserved for Ontario customers, and their suggestion is found in this argument and it's based on the public interest issue raised in the Langford report and in a more recent decision of the Board.


Gaz Métro agrees that public interest is a paramount consideration that the Board must always bear in its deliberations.  What, however, is in the public interest is a matter for the Board to determine.


The workings of the natural gas market and industry have obviously considerably evolved since the publication of the Langford report, particularly in regards to a complete transition from a fully regulated environment to an almost complete market environment and with regard to the much deeper jurisdictional transactions between markets in North America.


As mentioned earlier, the introduction of measures aimed at limiting access to Ontario customers would have a negative impact on this market and the continued success of Dawn as a major trading hub.


The introduction of market forces for the sale of natural gas have obviously been deemed to be in the public interest, and we see no reason why unrestricted access to storage for ex‑franchise customers should not also be in the public interest, independently of whether or not the Board finds that forbearance is justified for storage services or prefers the status quo.


Before I conclude, Mr. Chairman, I would like to review a few of the comments made by my colleague Mr. Thompson.  

First of all, I would like to refute the inference that there is any ‑‑ some form or collusion between the LDCs to, if I use the expression correctly, "commoditize" the service offerings.  


I would just like to point out for the record that Gaz Métro deals with Union at arm's length and there is absolutely no owner relationship between these parties and that with regard to Enbridge, although it is partly owned by Enbridge, Gaz Métro remains a regulated utility that has a statutory obligation to the defend the rights of its customers and must answer to your sister tribunal - that is, Regie de l'Energie - for any actions it takes in this regard.


With regard to the market power issue, Gaz Métro has taken a contra decision not to address that issue as a regulated entity falling outside the jurisdiction of this Board.  It did not feel it is its place to make suggestions to the Board in this regard and prefers to leave these matters to this Board and the participants in the market.


We did, however, in our position argue against the existing regime back in 1996, as was pointed out by Mr. Thompson, that we thought at the time that treating ex‑franchise customers and in‑franchise customers on a different footing for the same services was discriminatory.  


We still are of that view.  It is the same service being offered, but we do acknowledge the fact that the Board had taken a different position and have lived with that decision ever since it came out.


This is the reason why, in these proceedings, we've taken no position on that; and, also, whatever the result, we would probably be in the same position.  If the Board rules in favour of forbearance, we would have market prices; and if the Board maintains the status quo, based on its decision of the late 1990s, we would still be paying market prices as an ex‑franchise customer.  So the end result would ultimately be the same.


The ruling in favour of forbearance would introduce market rules which, from our perspective, would have at least the ‑‑ give us the opportunity to compete on an equal footing with others for access to that storage capacity on the basis of the principle that the capacity should go to the party that pays the highest value for it.


Subject to any questions you may have, Mr. Chairman, those are the remarks I make on behalf of Gaz Métro.


QUESTIONS FROM THE BOARD:

MR. KAISER:  Mr. Leclerc, what's the situation today  -- maybe I should know this, but what guarantees to supply do you have other than above private contractual rights that you have with the supplier?


MR. LECLERC:  The contractual rights with the supplier and, of course, the transportation arrangements that are made between the supply source and the franchise are the guarantees.  There are no more than contractual rights to guarantee that supply.


MR. KAISER:  Is there anything that stops you from negotiating long‑term supply with respect to storage that would privately guarantee your rights?  Are you concerned that if you did that ‑‑ let's say you entered into a 20-year contract for storage.  Are you somehow concerned that the Board might interfere with that contract?


MR. LECLERC:  No, not to the extent -- as I understand what the Board has been doing up to now is that we are entering into long-term contracts that have certainly not gone up to 20 years, as I understand it.  But the Board has always respected and we would expect the Board to continue to respect those contractual arrangements for the term.


If I understand your suggestion, in effect, that we can probably obtain what we're asking for by entering into longer-term contracts with Union Gas, that would probably be an avenue that we would have to look at and, as well, to see what are the price mechanisms in such a contract.  

To the extent that there were market prices renewed on a periodic basis to reflect what the market conditions were, presumably I would see no problem in that regard.  But I would like to reserve, though, the possibility of verifying that with Gaz Métro, to see whether there are any limitations on the length they would be prepared to take, but the evidence clearly shows that Gaz Métro privileges long‑term relationships.  

If you look at its contractual relationships with Union, they have all been long‑term contracts.


I believe that to now the horizon has been somewhere between five and seven years, and it has certainly not gone as far as twenty years, but five to seven years has definitely been in the horizon.


If I am not mistaken, as recently as a few months ago, a contract was approved by the Board for up to 2011, if I'm not mistaken.


MR. KAISER:  Okay, thank you.


MS. CHAPLIN:  Mr. Leclerc, I'm just trying to understand if your position is really in support of those who take the position that the storage allocation for in‑franchise customers should be frozen, because it appears to me that that is the only way in which GMI is actually guaranteed ongoing access and that the status quo – actually, you are ‑‑ or GMI is at -- not necessarily at risk of claw‑back, but not being able to renew contracts if in‑franchise needs have grown to that extent.


MR. LECLERC:  My response to that question would be that to the extent the Board finds ...


[Technical difficulty]

     MR. LECLERC:  I'm sorry, I will repeat that.  To the extent the Board finds in favour of forbearance, we would definitely support the freeze, as suggested by Union and as was endorsed this morning, if I heard correctly, or yesterday morning by the Board hearing team.  That would be probably the only means of ensuring that the workings worked properly.


But I would add to that that in today's circumstances, and given the evidence that you have before you and given the fact that, as I read their evidence, that most of the concerns of the power generators were dealt with flexibility - as opposed to a large amount of storage - have been addressed or should be addressed through the agreements.  And recognizably there may be glitches that would have to be resolved as you go along a number of years.  I did not see anything in the evidence before you that would suggest that some of the capacity that is now held by ex-franchise customers would be needed in the near future for in-franchise's customers.  

     So I'm suggesting to you that for us it is extremely important.  The reason why we came to you is because that notion was introduced.  But based on the record, you do not have, in our respectful submission, a record before you that would allow you to suggest that capacity should be restricted to in-franchise customers.  

     Is that satisfactory to respond to your question or ... my answer to you is, yes, provided you go for forbearance.  

     MS. CHAPLIN:  Right.  If we go for forbearance, then, you believe the allocation should be fixed?  

     MR. LECLERC:  Yes.  

     MS. CHAPLIN:  If we do not forbear, we continue essentially with what's been described as the status quo.  GMI is content to continue to operate in the same way, which is that whenever the Board looks to approve a new long-term storage contract, it looks, first, to Union to assure that in-franchise needs have been met?  

     MR. LECLERC:  As I understand it -- that is, you need to do so.  I would also add, though, that Gaz Métro as a leading LDC should not be far behind Union franchise customer needs if everyone were to reach the point where the level of capacity in the storage capacity in the franchise were insufficient or you had to reach a decision to claw-back part of it.  

     But for us the best solution is to foster an environment, and that would allow for the development of new storage and to meet the needs, the sufficient needs; and if the market environment is the one that would allow the party to place the greatest value on that capacity to access it, that would of course be our concerns.  

     MR. KAISER:  Thank you, Mr. Leclerc.  

Mr. DeVellis.  

     SUBMISSIONS BY MR. DeVELLIS:

     MR. DeVELLIS:  Yes, thank you.  Good afternoon, Panel.  

     I will try not to duplicate the submissions already made by my colleagues; however, I hope the Board can appreciate that the further one is down the line, that that task becomes increasingly difficult.  And on occasion if I do tread on ground that is covered, I do hope to provide a slightly different take on the issues. 


The members of the School Energy Coalition represent approximately 5,000 schools and 2 million students in Ontario.  The primarily goal of these organizations is to promote and provide public education for the benefit of all students and citizens of Ontario.  

     Utility costs are one of the most significant cost pressures facing SEC's members.  The costs of utilities to SEC's members is currently in excess of $370 million, and it has increased rapidly over the last five years.  

     We make these introductory comments to emphasize that the issues decided here have significant ramifications for students across this province and the public interest generally.  

     Excuse me.  Pardon me.  


I would like to begin by briefly discussing what 

I believe is the statutory test before you.  In its argument at page 17, Union argues that the public interest considerations referred to in section 29 of the OEB Act should include interest of the kind normally protected by competitive markets and do not encompass generally -- general public policy interests that may transcend and in fact conflict with the public interest and competition.     

     We believe that on either a plain reading of the legislation or as a matter of common sense, that proposition is incorrect.  


Firstly, if the legislature had meant for you to look at only whether sufficient competition exists in a market and end the enquiry there, the remainder of that subsection referring to public interest would be redundant.  

     The reference to public interest, we submit, in the competition alone should not be enough.  Rather, competition must be such that it serves the public interest.  

     Second, if Union's interpretation is correct, then the Board would be forced to forbear from regulation even if, for example, it was shown that forbearing would be detrimental to the Ontario economy.  

     Furthermore, you would be forced to forbear from regulation even if it could not be shown that competition will produce additional investment that would reduce prices in the market.  

     By way of comparison, section 34(2) of the Federal 

Telecommunications Act, which predates section 29 of the  OEB Act, uses similar language to section 29 of the OEB Act, but in place of the phrase “public interest,” the phrase used is “competition sufficient to protect the interests of users.”  

     In our submission, the use of the broader term "public 

interest" in the OEB Act suggests that broader public policy considerations should be taken into account.  

     The Board itself indicated that it would look at broader objectives of the Act when it said at page 50 of the Natural Gas Forum report that it would not only -- would not simply make a determination of whether the market for storage services is competitive but a determination of whether storage services or some part thereof are subject to competition sufficient to protect the public interest.  

It then lists the issues to be addressed, with one of them being whether a move to market-based rates for all or some customers is in the public interest, even if the market is competitive.  

     This is not, in our submission, a simple mechanical exercise of determining whether or not the market is competitive.  There is a question of whether, on balance, the alleged benefits of forbearance outweigh the costs to the people of Ontario.  

     Union appears to have not understood the Board's point in the NGF report, but in our submission, it was clear.  Whether the market is competitive and whether forbearance is in the public interest are not the same thing.     

     So in our view, the Board should examine not only whether there is sufficient competition but also whether that competition will serve the public interest.  

     That leads me into a discussion of the alleged benefits and costs of forbearance of regulation.  

First, we heard evidence in the hearing - and Mr. Thompson took you to it and Mr. Warren refers to it in his written argument - that whether as a result of market power or not the economic rent produced by moving storage in Ontario to market-based rates is between $50- and $174 million.  


For my client, the School Energy Coalition, it means an extra $1- to $5 million every year that will be paid to the shareholders of Duke Energy and Enbridge Inc. rather than being spent on textbooks, music, or at athletic programs, or any of the other dozen or so more useful programs in which they could spend the money.  

     Mr. Fournier testified on behalf of IGUA at volume 14, page 11 of the transcript, that:

“If the costs of storage rates were permitted to jump because of a move to market-based rates, I have no doubt that that will result in the closure of some plants and reduced output at some others.” 


That sort of competition, in my submission, cannot be in the public interest. 

     Now, the primary benefit of forbearance put forward by the proponents is that it provides an incentive to develop new storage.  There is very little evidence in the proceeding regarding the level of potential storage development in the province.  

MHP points to the Sproule & Associates study, indicating a potential of 120 Bcf.  However, one of the EGD witnesses testified not only did they not subscribe to the 120 Bcf figure, they said they felt even 50 Bcf would be difficult to achieve.  I believe Mr. Thompson yesterday referred you to the testimony of Mr. Grant in that respect.  

     More important than the number is the fact that none of the proponents of storage have presented any evidence to indicate that the level of development would only take place under forbearance.  

The chair, Mr. Kaiser, identified and pursued this point specifically when he asked the Union panel whether Union had done any studies to substantiate its claim that if the regulatory regime changed and it got to keep all of the premium and was allowed to charge market-based rates, Union would increase its investment activity.  

     At volume 4, page 147 of the transcript, the Union witness answered as follows.  I'm referring to Mr. Baker's testimony: 

“No, we haven't been able to look at what else we would want to do with the framework in terms of going out and amassing a land position or looking at potential developments in terms of greenfield storage, so we as Union Gas have not done that.”  

     What we did hear, however, were vague and, in our submission, self-serving statements by proponents of forbearance, that they can't possibly invest under the current regulated environment.  But when pressed for details of what specific features of the regulated regime prevents investment and how they can be addressed, they respond with more blanket statements that it is too complicated and only a market can produce investment.  


We saw that in Mr. Thompson's exchange with Mr. Grant at volume 14, page 134 to 136 of the transcript.  

Similarly, at volume 2, page 151 of the transcript, Mr. Thompson asked the Union panel why, if the rate of return was the issue, Union couldn't simply "put forward what you suggest is a reasonable rate of return for this business."


The company failed to answer the question, and instead Mr. Baker retreated to the company's position that: 

"Union doesn't have market power and therefore there is no need for Board oversight to regulate Union."


In fact, it appears that what the proponents are seeking is not a level of return adequate to allow them to invest in storage but, rather, supernormal returns.  

For example, at page 7 of its argument, MHP says:   

"Cost-of-service rates do not compensate for the risk of developing storage by providing the necessary flexibility to capture the true value of storage services."


Again, what MHP is discussing there is a problem with the rate of return.  If the rate of return in a cost-of-service regime is inadequate for whatever reason, that can be addressed within a cost-of-service regime.  It is not necessary in argument for market rates.  

But then in the next sentence, we see the real motivation behind the drive to market‑based rates, where MHP says:   

"Cost-of-service rates are typically designed on the basis of an annual working gas cycle and do not reflect the actual and fluctuating market value of storage."


So the issue for the utilities is not about realizing a reasonable rate of return which, as has been pointed out, is what would be achieved in a competitive market in which regulation seeks to mimic.  It is that the utilities are not able to capitalize on the peaks and the value of storage.  They look at perhaps their cousins in the oil industry and see the delicious profits they make when the price of oil spikes, and they think to themselves, We could have that, too, if only we get away from this cost-of-service regime.


 SEC finds this argument particularly puzzling, since one of the rationales given by proponents of market pricing is that it would reduce price volatility by creating incentives to develop more storage.  


 But what MHP seems to be arguing is that cost-of-service price is too smooth and it needs greater volatility in order to make money.


So proponents of market rates don't want less volatility.  They just want to be able to profit from the volatility that does exist.


But all you have to do is look at the recent experience to see that the claim by proponents of storage that investment in storage can only take place under forbearance is false.  Storage capacity has grown under the current framework at a rate that is similar to or better than that projected under a forbearance regime.  


The CEA report filed by MHP at Exhibit X7.1.2, at page 15, cites a National Petroleum Council study which projected an incremental need for storage capacity in Eastern Canada of 54 Bcf by 2025.


We saw from Union's Undertaking No. 41, attachment 1, that Union Gas storage capacity has grown by approximately 40 Bcf since 1990, approximately the time frame ‑‑ same time frame that NPS was discussing.  

In the NGF report at page 46, the Board indicated that recent new investment has added 21 Bcf of storage in Ontario.  All that growth by Union -- all that growth - pardon me - was under the current regulatory regime.


Furthermore, the growth in the utilities' capital budgets generally suggest utilities now have a problem with capital investment in a regulated environment.  In the last rate proceeding, EGD presented a capital expenditure budget which is entirely regulated of $458.8 million, an 83 percent increase over the previous year.  It was subsequently reduced by the Board by 53 percent to $300 million, but EGD, either to invest more at these terrible rates of return, has just last week filed a 2007 application seeking about $477 million of capital expenditures.


In fact, in our submission, the utilities should be reminded that it is their responsibility to ensure that Ontario ratepayers have sufficient storage and to build more within their regulated utilities, if needed.  It is part of the business of gas distribution being able to deliver gas when it is needed.  And we believe that if you remind them of their responsibilities, they will comply.


Now, Mr. Thompson and Mr. Brown referred to the prudence test, and I won't go into it in great detail, but an apt analogy, in our submission, is the contracting-out of utility services.  Utilities are allowed to contract out services if the market exists for it, but prudence requirements dictate that they are only allowed to do so if the market price is cheaper than their in-house costs.


This is relevant because storage is one of the functions a utility must accomplish to deliver gas.  If the lowest cost way of accomplishing that function is to own the asset in-house and charge the costs of those assets to the ratepayers, that is what a prudent utility manager must do.  


We are in the unusual situation in which utilities should be allowed to accomplish this function, storage, in an imprudent manner.


When it is cheaper to buy storage in the market, the utilities should no longer build storage but should buy it from third parties to save ratepayers money.  As long as it is cheaper for ratepayers if they build it, that's what they should be doing, and they then pass that cost along to their ratepayers.


 The argument that the utilities have given for keeping the current allocation of storage to in‑franchise customers at cost‑based rates is that:

"The cost incentive for current use of gas storage is not clearly transmitted to customers who require storage services bundled together with other services."


I'm quoting there from EGD's argument, page 17.  

There is no reason, in our submission, why that explanation wouldn't hold for incremental purchases of gas storage, as well.  I would adopt Mr. Brown's submissions on this point at paragraph 63 of his written outline, as well as Mr. Thompson's submissions.


We note also that in the NGF report the Board has already determined the new storage development by operators not affiliated with gas distributors or transmitters would not be cost-of-service rates.  There is widespread support for this proposal.  


 Allowing market‑based rates for new storage while maintaining costs for existing storage facilities strikes an appropriate balance between the need to provide incentive for new storage, while providing the people of Ontario the benefit of historically lower cost legacy storage supply.  


In fact, most of the US jurisdictions we looked at in this proceeding utilized precisely that sort of mixed market approach.  

For example, Mr. Reed testified about DTE in Michigan, which has cost-of-service rates for on-system customers and market rates for off-system customers, and a FERC interstate commerce test, referring to volume 4, page 211 of the transcript.  


The FERC decisions in which market rates were approved involved applications by incremental third party storage providers for a small proportion of the market they are entering.  In each case, market rates were approved only after the particular circumstances of the applicant were thoroughly examined.


They did not produce a blanket forbearance decision, and the proponent's forbearance are urging upon this Board.


For example, in the WPS ESI decision which was referred to in the evidence of Navigant and a copy of which was produced as Exhibit J6.2, FERC granted market‑based authority largely because the applicant was, quote, "a small player in this market with a comparatively small market share".  That is paragraph 17 of Exhibit J6.2.


In the Avoca decision filed as Exhibit J4.1, at page 14, or what I believe is page 14, there is a number - there are numbers on the page - it said Avoca would not be able to exercise market power in New York and Pennsylvania, which had been found to be the relevant market, because, quote:

"Avoca's market share is small compared to the alternatives available to its customers.  Avoca is a new entrant with no customers.  Avoca is to survive and must attract customers.  Avoca must offer these customer services that will lower the delivered gas prices.  Thus Avoca can charge no more than the prevailing market price for storage of similar quality and quantity.  

“In addition, all existing capacity is an alternative to Avoca for current storage customers and these customers must consider whether they will give up their existing storage provider and contract with Avoca." 

     It goes on:  

“The rates of existing storage providers in New 

York and Pennsylvania are regulated, meaning that their rates are just and reasonable.  Thus, even where market concentration is high, existing storage providers cannot exercise market power.”

     So it is clear that FERC viewed the existence of existing regulated storage to be a check against the ability of new entrants to exercise market power.  Not only did FERC not believe some of the utilities have claimed it is necessary to have a so-called level playing field in order to attract new investment, the existence of a mixed regulated and competitive market was in and of itself seen as beneficial in protecting interests of consumers.  

     Finally on this point, we saw in the WPS decisions that even when, under those circumstances, FERC granted market-based rates, FERC imposed a number of conditions on the applicant which would be reviewed, the breach of which would cause a review of the grant of market-based rates.  

     These FERC decisions, in our submission, demonstrate a cautious approach to forbearance in which market-based rate authority is granted on a case-by-case basis with strict conditions attached.  

      Now, there's been some suggestion that we should ignore previous FERC decisions because following the release of FERC Order 678.  Although FERC Order 678 changed the way substitutes to storage are viewed, it left as is the market concentration test, the geographic market test, the treatment of affiliate capacity for the purposes of determining market share the applicant, and, as Mr. Thompson pointed out yesterday, the requirement that applicants demonstrated alternatives are available, that the alternatives available are good substitutes.  

     In fact, the major change resulting from Order 678 is a rule allowing market-based rates where applicant is unable to demonstrate it lacks market power where market-based rates are in the public interest and necessary to encourage the construction of storage capacity in the area needing storage services or customers are adequately protected.  

     But that changes, firstly, the result of a legislative amendment and, secondly, still refers to a public interest rationale, which, as I've said, utilities have not been able to demonstrate in this case.  


Under 678, in order to authorize a storage provider to charge market-based rates, FERC must determine that, first, market-based rates are in the public interest; market-based rates are necessary to encourage a construction of the storage capacity; the area in which the storage project is proposed needs storage services; and fourthly, customers are adequately protected.  The reference there is page 70 to 71 of the order, 678.  

     FERC also says at page 71 of 678 that it is unlikely that market-based rate authorization would be necessary or in the public interest to encourage relatively risk-free expansions of storage.  

     Finally, FERC addresses a distinction between new independent storage providers and incumbents and says at paragraph 127 -- and I believe Mr. Brown referred you to this paragraph:   

“As a going concern with existing customers and financial hardship, the risk associated with rearing financing is lower for incremental expansion than the risk associated with a 

greenfield project undertaken by a new entrant in the market.”  

Then at paragraph 128:

“The Commission's finding that market-based rates are in the public interest will reflect its consideration of all aspects of 4F proposals …”  -- that is the legislative amendment –- “… including but not limited to risk faced by the project sponsors, the extent to which additional capacity is needed in the area of the project and the strength of the applicant's showing that the facilities would not be built but for market-based treatment.” 


Now, all of that suggests, in my submission, that the commission will look for a specific proposed development and will require specific and detailed evidence that market-based rates are required, none of which was provided in this proceeding.  

     Now, Ms. Worthy testified on behalf of BP at volume    13, page 38 that:

“It is uncertain how the new order for 678 will change FERC's approach to market-based rates.  However, in our submission, it is clear from the above references that independent third party development is most likely to be approved for market-based rates, and even then only after sufficient evidence presented that the development would not otherwise take place and that the public interest is protected.”  

     That is a far cry, in my submission, from what the utilities are seeking in this proceeding; that is, blanket forbearance with no hard evidence regarding the need for or likely result of forbearance.  

     I would like to turn briefly now to the issue of market power.  


As I said, the proponents of forbearance have not provided sufficient evidence that forbearance from regulation is in the public interest.  Nonetheless, in our submission, the utilities failed even the preliminary test of whether they lack market power.  


As Mr. Thompson pointed out yesterday, FERC has said if a company can sustain an increase in its rates in the order of 10 percent or more without losing significant market share, the company is in a position to exercise market power.  

     Union, MHP and EGD have argued that the price in the market should be used as -- the current price in the market, rather, should be used as the market price for comparator purposes.  As many have stated already, that is a circular argument.  

     But the Board has also held in previous cases that the price Union charges in the market is not necessarily a competitive price.  And in RP 1999-0017, at paragraph 2.501, the Board says that:

“The market price referred to in discussing this issue is not necessarily a surrogate for market price in a competitive market.”  

     With respect to the geographic market, Mr. Stauft in his evidence at page 43 states that any cost of alternatives to Ontario storage must include the costs of pipeline transportation necessary to deliver gas to the alternative storage facility and to transport it from that facility to Dawn.  

     That is consistent with the statement by FERC in the 

Northwest Natural Gas Company decision found at tab 5 of Exhibit J1.2, where it said at page 11 the applicant's market power analysis was fraught because:

“It is unreasonable to conclude that an interstate shipper will be economically indifferent as to whether it contracted for storage at NSF …” – that’s Northwest Storage Facility – “… or Canadian facilities.  Total transportation rates from NSF to Canadian storage fields are approximately double Northwest Pipeline’s transportation rates.”

      Then it goes on:   

“Further, in order to consider Canadian storage fields to be similar to NSF, the Canadian storage fields will require winter peak transportation capacity, and both Canadian and United States pipelines can transport gas from the Canadian storage facilities to the United States, where similarly situated shippers could serve similar markets.”  


That is also consistent with Mr. Stauft's evidence.  According to Mr. Stauft at page 45 of his evidence:

“In order for there to be sufficient alternative storage supplied to act as a check against Union and EGD's market dominance in Ontario, you would need available to Ontario consumers whose firm storage of 120 Bcf capacity and about 2 Bcf per day of deliverability.”  

     He concludes that the actual amount of alternative storage is close to zero, or "at any rate, a small fraction of the 120 Bcf and 2 Bcf per day of deliverability.”  


He goes on to say:

“The existing transportation infrastructure has not been designed and built for the purpose of transporting gas into and out of US storage facilities from or the ultimate use in Canada, and it would be very surprising to find that the existing pipeline infrastructure can accommodate anywhere near the amounts of peak period storage withdrawals from US storage facilities that would be necessary in order for US storage facilities to be genuinely competitive with the utility storage.”  

     The utilities' evidence, in contrast, has focussed on capacity generally, rather than on peak capacity.  

     In the EEA Schwindt report at page 28, it talks about pipeline capacity and states as follows:

“Currently sufficient capacity exists on most of the pipelines into the Union Gas area which result in discounting of pipeline costs for capacity on US pipelines for most of the year and increased reliability of interruptible transportation on a TransCanada pipeline.”

When Ms. Campbell, referring to the Red Lake decision, put to the Union panel the proposition stated in that case, that you need to show evidence that there is capacity available for contract of any firm service basis in order to be able to move that gas, the panel did not attempt to demonstrate that capacity existed but, rather, reverted to its price screen analysis.  That's at volume -- I believe it is volume 3, page 139.  

But as EEA Schwindt admitted in their evidence, quote:

"Evidence that prices of supposed substitutes move together over time is not enough to conclude that they are close substitutes."

     As Mr. Warren points out in his argument at paragraph 73, Mr. Stauft in his reply evidence says that the price correlation analysis is little more than a snapshot indicating that at the period of time that was studied, the existing pipeline infrastructure was large enough to accommodate the flows that the market wanted.


In fact, the real world evidence presented during the hearing suggests the relevant market is much smaller than suggested by EEA.


Mr. Thompson pointed you to the evidence of BP Canada in that regard, and I won't go into it in greater detail.


Mr. Thompson also took you to the evidence of Gaz Métro, and, in my submission, Gaz Métro's evidence is instructive not only for what it says, but for the very fact and for the reasons given ‑‑ pardon me, for Gaz Métro's decision to intervene in this proceeding.


During her oral testimony, Ms. Brochu said:

"The main purpose of our presence here and of our testimony is to inform the Board, to make sure you understand that access to Union storage is of vital importance for Gaz Métro."


Also in its prefiled evidence, at paragraph 18, Gaz Métro says it is not only dependent on a single supply basin and on a single transportation system, but also it has to depend on a single storage site.


 And while Mr. Leclerc indicated earlier that Gaz Métro was not taking an issue on the market power issue, it is clear from their evidence and Mr. Leclerc's submissions, in my submission, that Gaz Métro is subject to market power.  

Mr. Leclerc, for example, said that if access to Dawn storage were restricted, Gaz Métro would have to replace Dawn capacity with more costly alternatives.  And Mr. Leclerc said also - I hope I am paraphrasing what he said correctly - that Gaz Métro recognizes that there are alternatives to Dawn but none of those alternatives have the same value as Dawn.


So in our submission, there is not sufficient evidence to conclude that Union and EGD lack market power in their market.


But even if you get past that hurdle, in our submission, there is not sufficient evidence that it is in the public interest to forbear from regulation.


As I've indicated, storage is a utility service that should continue to be provided at cost‑based rates, unless the utility can procure a lower price in the market.


With respect to independent third party storage, we agree that it should be allowed to sell at market rates.  With respect to sales of storage to the ex‑franchise market, our position is that storage to Ontario customers receiving utility‑related delivery services should be at cost‑based rates.


On that point, I will refer you to page 41 of the NGF report, which quotes from the Langford report, which said that:  

"Storage rights in Ontario should be used primarily for the people of Ontario."


Storage to customers outside of Ontario or to non‑utility customers inside Ontario can, in our submission, continue under the existing practice.


That leads me into a discussion of the so‑called sharing mechanism whereby the so‑called market premium for transactional and long‑term storage services are shared with ratepayers.  The NGF report, at page 46, describes that feature as a benefit of the current system.


In our submission, there is no justification for ending it.  Nothing in the history of the sharing mechanism indicates that the degree of competition in the market was ever a factor and whether or not the so‑called market premium should be shared with ratepayers.  In fact, the cases demonstrate that the purpose of allowing the utility to sell excess capacity at market rates was to, quote, "encourage the efficient utilization of storage capacity."

     In fact, the major issue ‑‑ sorry, that was a reference to EBRO-486‑02, paragraph 2.0.50.


In fact, the major issue in those early cases is not whether the ratepayers should receive the revenue but whether the utility should also receive a share.  

In EBRO-476‑03, which is appended to Union's undertaking response 49 from the Technical Conference, where Union agreed to a 75/25 split in favour of ratepayers in its settlement agreement and which said that this division is intended to recognize Union's role in developing opportunities and facilitating arrangements under the proposed account.  The Board made similar statements in RP-1999‑0017.  

Now, in fact, MHP's own witness indicated that other jurisdictions use a flow-back to ratepayers to mitigate the impact of moving to market‑based rates.  

At volume 5, page 120 to 121 of the transcript, Mr. Reed said:   

My proposal is that everyone see a price signal that is reflective of market‑based pricing, either through forbearance or through the use of market‑based rates.  Whether that would result in any increase in cost to customers is a product of regulatory policy that is adopted with regard to the economic rents and who receives those rents, who is entitled to those rents.  You could have an approach in which there is no impact where in fact there is a rate reduction to customers."


When asked to elaborate on how that would work, he said:

"The way it is approached elsewhere is through a flow-back of the difference.  The margin between the market-based rates that are charged for an embedded cost of service is shared, flowed back partially or fully to regulated customers."


Now, at paragraph 2.5.01 of RP-1999‑0017, the Board states that in a previous proceeding, quote:

"Union argued that premiums resulting from market‑based rates for storage services rightfully belong to ratepayers, because the ratepayers had substantiated the asset; i.e., that since the ratepayers had taken on the risk and paid rates designed to cover the costs, they should receive a reward."


In Union's argument at page 3, Union argues that the Supreme Court of Canada's decision in ATCO, quote:  

"... confirms that ratepayers have no claim to utility assets or to revenues associated with those assets once the assets are no longer required for the provision of regulated services."


Now, if, as Union argued, the reason for Union's change of position is due to the alleged change in the law as a result of ATCO, in SEC's submission it is peculiar neither Union's prefiled evidence nor its witness panel made mention of ATCO.  The ATCO argument only arose after the Board chairman asked Union's counsel to address whether ATCO applied to the current proceeding.  


In any case, in SEC's submission, the ATCO decision is completely inapplicable to the issue of the allocation of storage revenue.  The issue in ATCO was whether, after having determined the assets in question were no longer used and useful for ratepayers, the Board had jurisdiction over the assets.  

The situation as it pertains to storage assets is entirely different, as a sample of the evidence of Union and EGD will indicate.


In answer to a question from Mr. Janigan at volume 3, page 158, Mr. Baker said as follows: 

"The whole issue that we are dealing with in this proceeding is not because we've got storage assets that are surplus to what the in-franchise requires; it is that we have storage that underpins services in the ex-franchise market.”  

     It's not because we woke up one day and discovered that we had assets in addition to what was being used to serve in-franchise customers.  We've had that for many years.  

     Volume 6, page 35, Mr. Grant, responding to a question from Ms. Duguay, said that:   

“EGD is not proposing any notional writedown of transactional service storage assets since you have those assets.  They're all year long waiting to be used by ratepayers on those critical days of the year, so in that sense they are used or useful for that whole period of time.” 

     Mr. Grant later concludes that:

“Therefore what it will be is an exercise of removing revenues and expenses.”       


In other words, EGD wants ratepayers to pay a rate-of-return on the entire asset for the entire year, even during periods when they aren't being used to serve ratepayers, but it wants the ability to earn revenue on the asset when not being used by the ratepayers and wants to keep the revenue.  

     That's like your landlord renting out your apartment while you're on vacation and keeping the money even though you paid money for the whole month.  The rent covers the cost of the asset, including return on investment, for the entire month, but just because you don't own your unit doesn't mean the landlord is allowed to earn extra revenue from it when you're not using it, or at least not to share that revenue with you.  The fact that the rental market is competitive is irrelevant.  

     The sharing mechanism for transactional and long-term storage services is not and has never been continued on to be of competition in the market.  It is operating the utility on an efficient basis to minimize the net cost of ratepayers of the utility assets.  

     It is not, in our submission, in the public interest to abandon a feature of the system that the Board in the NGF report described as a benefit of the current system.  

     With respect to the allocation methodology, SEC supports the proposal put forward by the City of Kitchener regarding the storage allocation methodology.  In our respectful submission, it presents a fair and more efficient method of allocating storage than the current system.  

We would also, in our view, do more to protect ratepayers against commodity price volatility than any of the proposals put forward by the proponents of forbearance.  

     Lastly, SEC adopts Mr. Aiken's analysis regarding the proposed changes to the S&T deferral accounts.  

On the issue of costs, as mentioned at the outset of my submissions the issues at stake in these proceedings are of great importance to the members of the School Energy Coalition.  SEC participated responsibly in this proceeding and respectfully requests that it be awarded 100 percent of its reasonably incurred costs.  

     Subject to any questions, those are my submissions.  

     MR. KAISER:  Thank you, Mr. DeVellis.  

     QUESTIONS FROM THE BOARD: 

     MR. RUPERT:  Mr. DeVellis, you've indicated - and I think Mr. Thompson did as well - that you believe that GMI is subject to Union's market power.  

What bad things have happened to GMI as a result of this market power that you say they're subject to?  

     MR. DeVELLIS:  Well, I guess the bad thing would be the same as anybody else; it is subject to market power, and that is that they pay a higher rate than they would pay under a competitive market. 

     MR. RUPERT:  But you also said you're quite happy to have those market power rates continue for that class of customer, I think.  

     MR. DeVELLIS:  Yes.  The issue, in that respect, is a distinction between Ontario consumers and consumers outside of Ontario.  And that's why I made reference to the Langford report, which said that the storage assets are for the benefit of consumers in Ontario.  

     I recognize that, you know, it can be perceived as discriminatory but that there is a good reason for that, in our submission; that is, they are Ontario assets and they should be for the benefit of Ontario consumers. 

     MR. RUPERT:  I did not catch that from your presentation.  You're taking a position, it sounds, kind of like the Board hearing needs a proposal that Kingston and    Enbridge and every other distributor in Ontario should have cost-based storage available?  

     MR. DeVELLIS:  Yes, that's correct. 

     MR. RUPERT:  I didn't pick that up from your presentation. 

     MR. DINGWALL:  Yes, that's correct.  

     MR. RUPERT:  Okay, thank you.  

     MS. CHAPLIN:  Mr. DeVellis, does Schools have a position on affiliated new storage development?  You may have covered that, but I -- I heard you take -- 

     MR. DeVELLIS:  Well, the FERC position - and I believe it continues to be - that affiliated development is considered to be regulated -- pardon me.  That when you're looking at an affiliate, you look at the market share of the company that they are affiliated with.  In that respect, MHP, because they're affiliated with Union, would have market power.  

     MS. CHAPLIN:  Okay, thank you.  

     MR. KAISER:  Thank you, Mr. DeVellis.  

Mr. Dingwall, are you next?  

     MR. DINGWALL:  I'm just seeing if the light is working.  I am next.  I wonder if you would like to take a short break.  I could use one for about five minutes. 

     MR. KAISER:  All right.  We will take 15 minutes.  


‑‑‑ Recess taken at 3:20 p.m.


‑‑‑ On resuming at 3:37 p.m.


MR. KAISER:  Please be seated.  

Mr. Dingwall.


SUBMISSIONS BY MR. DINGWALL:  

MR. DINGWALL:  Thank you, Mr. Chair.  My arguments are presented on behalf of Canadian Manufacturers & Exporters.  Please feel free, as I am sure you do, to interrupt at any given point with any questions that you may have.


I'm jumping back and forth between a couple of documents, so please bear with me.  I have been greatly aided by the submissions of my friends Mr. Thompson and Mr. DeVellis, which we agree with and support, which has also provided me with a significant opportunity to edit down my submissions, which will certainly make them briefer, but perhaps not as focussed, as I will be moving from area to area.


By way of introduction, CME was a cooperating party in the sponsorship of the Stauft evidence, which has been spoken to by Mr. Thompson in his argument in‑chief, on behalf of IGUA and AMPCO.  CME agrees with and supports the comments of IGUA and AMPCO.


The first area I would like to address, which Mr. DeVellis has done briefly, is regulatory context and statutory interpretation.  By way of introduction, this proceeding came about as a continuation of a lengthy consultation, which, most recently, was reflected in the Board's report on the Ontario Energy Board's Natural Gas Forum.  Mr. Thompson and Mr. DeVellis have discussed that in some detail, so my references will be somewhat broader.  

As part of the document, the Board may reference to its objective clauses, which are in the OEB Act, section 2, and began its review of storage by stating at page 45:

"The basic question facing the Board is whether any ..." 


And the emphasis in the report was added by the Board.  "Any" is italicized.

"... whether any action is required with respect to its policies for natural gas storage and transportation.  In some respects, the current situation for storage in Ontario appears to be quite satisfactory ..."


At which point the Board enumerated a number of features of the current regime it viewed as satisfactory, specifically including:

"Cost-of-service-based prices for in‑franchise customers ensure that most Ontario gas customers benefit from low-cost storage and, additionally, that Ontario customers served by Union benefit as well from the sale of excess storage market rates." 


Which appears at page 46 of the same report.  

CME submits that the necessary context of section 29 of the OEB Act should also include the object clauses of the legislation.  

The first of these is the section that addresses storage development, which reads:   



"To facilitate rational development and safe operation of gas storage."


This section solely identifies the subsidiary obligations that specifically relate to storage, which include that storage be operated safely and developed rationally.  

On its own, this statement doesn't bring into play the obligation that relates to public interest, which reads that:

"One of the Board's objectives is to protect the interests of the consumers with respect to prices and the reliability and quality of gas service."  


This objective puts very clearly in mind the concepts of reliability, quality and price as being the specific interests of consumers, which the Board is obliged to protect.


When applying those interests to this proceeding, the paramount interest that emerges is price.  Quality and reliability of service are clearly met with current storage facilities, given that there is excess storage capacity being sold to ex‑franchise customers.


The need for additional facilities would appear to be satisfied by the non‑utility storage developers who put forward arguments in this hearing that they will develop if they are granted market rates.  Specifically, EGDI made that statement on page 11 of its final argument.


That moves us to section 29 of the Act.  The coupling of the concept of the competition and the protection of the public interest in section 29 should lead to the conclusion that competition should enhance the public interest.  In the current marketplace, it appears very clear that competition is not what is protecting the public interest of Ontario ratepayers.  It is the cost-of-service regime that is.  


If competition were to achieve a number of other ends, such as security of supply, additional storage, fields to improve the market or a reduction of the costs paid, then those might be reasons why competition would be sufficient to protect the public interest.  But bringing higher priced storage into the system mix and removing the revenues associated with ex‑franchise sales, we submit, is clearly not.


Now, with respect to and moving on to the area of market power, CME agrees specifically with the submissions of IGUA with respect to the determination of market power and that the price of storage services at the burner tip must remain regulated.


I would like to make a couple of additional points that Mr. Thompson did not make with respect to market power.  The first is with respect to the EEA price correlation study.  That methodology has, to the best of my knowledge, never been accepted by FERC as evidence satisfying any aspect of a market power analysis.


In fact, a similar methodology was put forward in an application by CNG Transmission Corporation before FERC, which was reproduced at tab 10 of the IGUA/AMPCO cross‑examination brief, which is Exhibit J7.1 in this hearing.


I'm quoting from page 23 of that:

"CNG submitted a pricing correlation co‑efficient study purporting to show that it cannot exercise market power over the price of either storage or transportation service.  CNG's study did not ..."


Going over to page 24:

"... provide information about the cost of using alternatives and did not attempt to demonstrate that it could not increase its rates 10 percent without losing market share."


The FERC goes on to further discount the use of that study and in that application did not grant the authority to CNG Transmission to undertake market‑based rates.


Further, with respect to a correlation study, in general, the issue of market power is not simply whether the markets are connected.  The issue is defined by a number of questions which Mr. Thompson identified, which are:  What are the specific alternatives to the relevant product?  What is the price of each alternative?  What quantity is needed to prevent Union from increasing its rates by more than 10 percent or more without losing market share?  And is the quantity needed available at the transaction point?


A correlation analysis does not answer any of these questions.  The EEA study specifically ignores the pricing and other issues, quantities and availability.


Now, staying on the point of market power, I would like to move to the evidence of Mr. Acker.

Looking at that evidence, which comes from volume 13 of the transcript and appears at page 64, Mr. Thompson took Mr. Acker through a number of questions beginning at line 9, the first of which is:   

"And you're not in a position to help us with the quantities of transactions that are taking place there?"


Mr. Acker's response is:

"It is not that I'm prepared.  It's just that I'm not knowledgeable in that area."


Mr. Thompson, in subsequent questions, then asked Mr. Acker about whether he's able to comment on the price of transactions taking place at Dawn, and Mr. ‑‑ Ms. Worthy responded at that point:   

"No, Mr. Thompson, we haven't proffered that kind of evidence."


Then later says, at line 23:

"And it isn't our intention to address the issue of whether or not they are true and good alternatives for purposes of a market‑based or market power test with respect to forbearance."

      Excuse me for one moment, sir.  

      Ms. Worthy, also at page 55 of that same volume of the transcript, indicated that, beginning at line 21:   

“We actually are not going to be taking any position on the issue of whether or not the OEB should or should not forbear from regulating services and whether this is or is not market power.  That's not going to be part of our argument or part of our testimony in this proceeding." 

     Moving to page 61 of the same volume of the transcript, at line 23 Mr. Thompson puts a question to Mr. Acker, which begins: 

“And my recollection is that Ms. Brochu said, Well, we look at the other options, the physical options, and that includes Michigan storage and transportation to Dawn.  Just stopping there, does that seem reasonable to look at that option?”

Mr. Acker's response was:

“I would say that's a very reasonable way of evaluating options available to someone like GMI at that point in time.”

     All of which goes to indicate that, first of all, there is no information in this hearing about what volumes do go through Dawn, what the prices of the volumes that go through Dawn were, or their availability.  

     Mr. Acker did agree with the supposition that it's appropriate to look at the transportation components to and from other markets when considering the comparability.  So we submit that that justifies the notion that you need -- if you're going to look at alternatives, you need to take those into account and that a correlation study of the prices and different markets analysis doesn't do that.  

     I’m moving back to another document, so it will just take me a second.  

     My next section is with respect to the impacts of partial forbearance as proposed by Union and Enbridge.  The most significant impact of the partial forbearance being sought by the utilities is the removal of the proposed component of system storage from the regulatory processes.     

There will be a direct and significant immediate impact on Rates, which in Enbridge's case would be the removal of the TS revenues from the revenue requirement and in Union's case would be the cessation of the deferral accounts which true-up non-forecasted revenues from transactional services.  

     These immediate impacts would be followed by a significant incremental impact on rates as the distribution systems expand their needs beyond what the existing storage facilities which are left in rate base can manage.  And additional storage is required at market rates, and those costs are passed through to ratepayers.  

     This seems grossly unfair when the short-term justification for the increased rate-of-return which resulted from the utilities' developing storage assets which were in excess of current need was the revenue sharing from the ex-franchise sales until the additional storage is needed by system customers.  

     In addition to the cost burden associated with the proposed partial forbearance, there would also be an increased regulatory burden associated with determining whether the allocation of storage or distribution services associated with storage is taking place in an equitable manner, as the distribution system will be challenged to meet the needs of entities with completely different motivations if revenue-sharing ceases.  

     Under the current methodology, the concern about priorities is significantly mitigated in most ratepayer groups' views by the sharing of revenues.  

     A couple of other parties have addressed the impacts of the ATCO decision.  I will do so briefly as well.  


From the arguments filed by both utilities, it appears that they are interpreting the ATCO case as delineating that utility assets which are no longer used and useful can be sold to the exclusive benefit of the shareholder and suggesting if the Board in this proceeding fixes system storage, as proposed, then any additional storage is no longer used and useful.  

     It's on this premise that both utilities are seeking a decreased regulatory burden and significantly decreased ratepayer sharing of ex-franchise and transactional services revenues.  

CME submits that the operational aspects of the proposal, being the position that incremental storage need be met through the market rather than segregated assets, makes it clear that all of the system storage is useful, as contemplated by the Board in its NGF report.  


CME is concerned that the motivation of the utilities has changed since the outset of the proceeding from an effort to develop the market to an effort to find new ways to use the ATCO decision to generate additional shareholder revenues, any regulatory segregation of the storage assets to be used as a foothold by the utilities to take an aggressive stance with respect to the proceeds that might stem from those assets, whether immediate or future.  

     The Board has an opportunity to avoid a lack of regulatory clarity by ensuring that the future needs of the system customers are maintained through continuing the regulation of the assets.  

     Moving on to the topic of storage rates for new fields.  


CME supports new storage fields developed by independent third parties being permitted to charge market-based rates.  CME believes that this is a necessary mechanism to reduce the utility market power in respect of existing storage concentration within the province and also is sufficient inducement to attract new development.  

CME notes that EEDI has indicated in its argument, at page 11, that they would find market-based rates a sufficient inducement to develop new storage in the province.  

     At this point in time, one of the questions which I don't think anyone has addressed is:  Why don't we have independent storage developers in Ontario? 


I think, Mr. Kaiser, you had asked earlier in the day whether or not there were any perceived barriers to entry within the marketplace.  

     My recollection of the regulatory history associated with the independent development of storage recalls that there was, in 1996 or 1997, approval given to a CanEnerco storage company to develop an independent storage field; however, there was a restriction placed on the CanEnerco in that they could not sell services or sell storage services to third parties.  They had to only -- or they were required to limit their use of their storage facilities to the service of their own customers and to the mitigation of the demands of their own customers.  Effectively all they could do was balance their own loads.  

     It's my submission that that was, from my recollection, one of the first cases to consider an independent development of storage in the province.  It certainly was the first case I am aware of that approved the independent development of storage in the province.  But what it also did was created a form of regulatory constraint that, since that time, up until the approval, the consideration of the Tribute and MHP cases dampened any desire on the part of third parties to develop storage. 


If you don't have the ability to even sell the product, then there's a significant inducement to not enter into the investment for the facility in the province, and it's my submission that market-based rates for new storage participants should, of its own, be sufficient motivation for these parties to develop storage within the province.  
So if one of the goals of this exercise is to find a way to induce investment, that should do it.  

     It doesn't have to be through the utilities.  If it's done through a utility affiliate, the question then becomes:  Are there sufficient protections in place in order to determine that there isn't a leveraging of the associated distribution services or transmission services to the detriment of other parties?  

     Is there open access for new developers to develop these fields?  That's more of an operational question in terms of the pricing of storage that was sold back to the utilities would be covered through the affiliate code.  

In terms of access to system, I don't know that the Board has developed a code which beyond connection addresses preferential access to system.  That's something else to consider.  

     With respect to the question of the acquisition of incremental storage by both Enbridge and Union, this section of the argument presumes that, firstly, the utilities will continue the position that they will not develop storage in the absence of the ability to charge competitive market prices; and, secondly, that any incremental need for storage would be based on exceeding the current storage capacity in use with the continuing priority ‑‑ or continuing of priority to existing in‑franchise customers.  Only under these conditions would CME support the acquisition of incremental new storage by the utilities.  

As others have stated, the ARC provisions would be necessary to ensure that any incremental acquisition does in fact take place at market rate, unless the third party is a completely unrelated third party.


CME respectfully submits that Union and Enbridge do, though, have an obligation to maintain and maximize their existing facilities and that this should be a check on whether there is an actual need to acquire incremental storage.


Now, with respect to rates for power generators, CME believes that all storage rates for in‑franchise customers should be subject to rate regulation in order to ensure that they are just and reasonable and that there are no cross-subsidies.  This would prevent any abuses in relative strength in bargaining position that might be perceived.  


CME is neutral as to whether the regime should be cost‑based, but does believe that the protection of regulation is necessary to all parties.


Then with respect to some of the specific approvals being requested, CME does not believe that any of the deferral accounts should cease.  CME does not believe that the Board should forbear from the regulation of storage for the reasons that I have encompassed and that with respect to the delineation of franchise and ex‑franchise customers, CME concurs with the suggestion put forward by the Board hearing team, which was also adopted by Mr. Thompson on behalf of IGUA.


Finally, CME submits that it has behaved reasonably and responsibly in trying to assist the Board in coming to its conclusions in this hearing and, accordingly, respectfully requests that it receive 100 percent of its reasonably incurred costs.


Those are my submissions.


MR. KAISER:  Thank you, Mr. Dingwall.


Mr. Ryder.


SUBMISSIONS BY MR. RYDER:

MR. RYDER:  The scope of Kitchener's argument today is determined by the Board's directive on July 20th in volume 14, I think page 2, which permitted Kitchener to submit its argument on the storage allocation method to in‑franchise customers.  That issue, we were allowed to argue that in writing on August 11th and to give reply argument on that issue on September 8th and September 7th.  So this argument won't address the storage allocation issue.  We've already done that.


It may be that with respect to the proposals of the Board hearing team this morning, it may be that the only aspect ‑‑ or yesterday the only aspect of their proposals that we would want to comment on relate to the storage allocation method, and we could do that when our turn arises on September 7th or September 8th.  But if there is a point that the Board hearing team made that we get instructions to respond to, we would ask for the same indulgence that you gave Mr. Thompson.


MR. KAISER:  Yes.


MR. RYDER:  So this argument has three points.  The first is the forbearance proposals of the utilities as they concern Kitchener; the second is the utility's position with respect to the development of new storage; and, thirdly, is the dividing line between customers receiving cost‑based storage versus customers paying an unregulated price.


So forbearance first.  The test, as you heard, under section 29.1 links two components, competition and the public interest.  And this argument will focus on the public interest component of the test.  

And a reasonable starting point for that, I submit, is the Langford report, which was issued in 1962.  As you know, it made four recommendations, but there are two that are of particular application to this case.


The first of these, I submit, is recommendation 4, which set out the priorities for the development and use of Ontario storage, and it specifically listed these priorities in the report.  The first is the people of Ontario; secondarily, the people of other provinces; then, lastly, in the term of the Board, "others", which we can assume means customers in the United States.


So this primacy, which was quoted to the Ontario customer, is also reflected in the Act, as others have argued today, in section 2.  

The second recommendation from the Langford report is that Union and Enbridge, as the distribution companies in the Ontario gas industry, should have first call on the storage reservoirs of Ontario.  


And the result of that second recommendation that Langford gave is that Enbridge, and particularly Union, have received almost exclusive access to the best storage of Ontario.  And clearly, I submit that they receive that almost exclusive access to the best storage of Ontario for the purpose of using it in accordance with the priorities also established by the Langford report, which gives primacy to the needs of Ontario customers.


The points made by Langford, with respect to what makes up the Ontario public interest and the fact that storage is a provincial reserve and that priority over its use should be given to the Ontario consumer, these points continue to be applied by the Board.


There is a case called CanEnerco, a case referred to in Kitchener's argument which we filed on August 11th, at page 4, represents a recent example.  The citation for that case is EBO-01/EBLO-263, and it is dated February 4th, 1998.


In that case, CanEnerco applied for authority from the Board to inject gas and remove gas from one of its recently‑acquired storage pools.  In other words, it was an application that would enable it to use the pool, and, as its application said, it was for its own gas, either gas that it had produced or gas which CanEnerco had purchased.  

And Union intervened.  It didn't oppose the application, but the witnesses from Union that gave evidence asserted that the Board should be guided in its decision by the recommendations in the Langford report, which stressed the public interest obligations which rest on the shoulders of any holder of storage facilities in Ontario.


So the Board allowed the application, and, in doing so, it endorsed the continued application and relevancy of the Langford recommendations and it endorsed the public obligations that rest on the holders of any storage facility in Ontario.  

And in particular, that is done at paragraph 5.4.11, which was quoted in full in Kitchener's argument filed on August 11th.


Then the Board went on to find in paragraph 5.4.13 that CanEnerco must ensure that if, in the future, the pool is required to provide storage services for the Ontario market, CanEnerco must ensure that the pool be made available for that purpose.


So I submit the CanEnerco case is authority for the proposition that a storage company cannot withhold storage from Ontario customers should they need it.  

     I submit that that case stands in direct opposition to the proposal of Enbridge and Union that would freeze the level of Ontario's cost-based storage to be made available to the Ontario customer at the allocation fixed as of January 1 of 2007.  

     So if CanEnerco, the company, held storage under the obligation to make it available to serve the Ontario user, if required, then I submit the obligation on Union and Enbridge to do the same is even greater.  

     And the particular reason why Union and Enbridge's obligation to hold its storage for the use of Ontario, if required, is that these companies receive first call on the storage assets of Ontario as government policy.  

     In the result, government policy has given to these utilities nearly exclusive access to the best storage of Ontario.  Then when you add to that the fact that these companies have received superior access and enjoy superior access to the gas customers of Ontario because of the monopoly grants granted them by the province, and then when you add to that, again, the superior access which these companies enjoy to information with respect to the storage market, what government policy has created is the economic phenomena of a sustainable competitive advantage.  And this economic phenomena was discussed in questions that Mr. Gruenbauer put to Ms. McConihe in volume 9 between pages 75 and 76.  

     So these advantages which the utilities currently hold were only made available, made possible by policies of the 

Ontario government and by this Board, which, after all, is an agency of the Ontario government.  And also, forbearance won't erase these advantages, the competitive advantages which government policy has given them.  

     What forbearance will do is unleash these competitive advantages, because it will remove Union and Enbridge from the public interest obligations, which, until forbearance, the Board has imposed on all storage companies to make available their storage facilities to the needs of Ontario, if required.  

     So with that preamble, Kitchener submits that there are two concerns that it has with respect to the forbearance proposals of Union and Enbridge.  They both come down to having a financial impact on Kitchener and other Ontario users, but it may be useful to deal with them separately.  

     The first is that forbearance would mean that Union and Enbridge are able to fix, as of January 1, 2007, the level of cost-based storage available for Ontario, and that means that for growth, after January 1, 2007, for all time, presumably, Ontario's needs will not receive priority over the needs of outer province customers, and that is a significant change in the Board's mandate.   

     Now the Board's mandate is to protect the needs and interests of Ontario consumers.  After January 1, 2007, you can only do so with respect to the level of use fixed as of January 1, 2007.  You won't be able to protect the Ontario consumer respecting increases in their demand.  

     So currently on the CanEnerco approach of the Board, storage companies are obliged to make their storage capacities available to Ontario consumers as a priority before turning them over to out-of-province sales, and that will be altered upon a freezing of storage allocation to Ontario.  

     So this freezing proposal represents a huge shift in policy, and it strips Ontario of the priority it has had -- Ontario users of the priority we have had since the provincial gas industry was created some 40, 50 years ago.  

     The second consequence of forbearance which affects 

Kitchener and other Ontario users is the purely financial increase in the rates, an impact which has been outlined by Mr. Thompson.  Of course, we endorse his arguments on that point.  

     So the first submission that Kitchener has with respect to forbearance is that it's not in the Ontario public interest, in the sense that the level of competition in storage services is not sufficient to avoid harming Ontario customers should forbearance be allowed, and therefore the requirements of section 29(1) have not been met.  

     And therefore, in Kitchener's submission, it continues to be necessary for the Board to maintain regulatory control over storage, first, to ensure an ongoing post January 1, 2007, an ongoing level of storage allocation at cost necessary to meet Ontario's energy requirements; and, secondly, to regulate the price of that allocation.  

     The second submission respecting forbearance is that the test in section 29(1) of the Act can never really be met to any degree of satisfaction without rules and conditions that provide non-discriminatory access to storage and transportation services, similar to the GDAR rules that the Board has established.  

     Indeed, in Kitchener's submission, the storage and transportation rule is necessary and certainly would enhance storage and transportation services regardless of whether the Board forbears or does not forbear.  And that proposal is supported by the evidence of Ms. McConihe in volume 9, between pages 70 and 75, and also in her reply evidence in Exhibit 2.2.  

     The next point I would like to deal with relates to Union's and Enbridge's proposal on the development of new storage.  The numbers with respect to this proposal -- this point, rather, relating to Union, because it is really a Union -- it's Union's storage that is impacted mostly by it -- comes from Exhibit B, tab 1, and undertaking 41, which I think provides numbers and PJs which I have, with Mr. Gruenbauer's help, converted to Bcfs.  

     These numbers are that Union's total storage capacity as of 2007 is 153 Bcf; of that, 67 Bcf is sold ex-franchise of Union, but that 67 Bcf includes Kingston and Enbridge.  And Kingston and Enbridge's portion of the ex-franchise sales of Union, for Enbridge, from its last rates case, the evidence shows that it purchased 19.9 Bcf, if that's right.  And for Kingston, I've attributed approximately 1 Bcf.  

     So the Union ex-franchise, but in Ontario, storage sales comes to 21 Bcf, and so that leaves roughly 46 Bcf available after all of the existing Ontario use has been met.


So if the priority enjoyed by ‑‑ currently by Ontario consumers, a priority that we've gotten under Langford, we get under the Act and we get under Board decisions, as you could expect in interpreting the Act, if that priority is maintained and extended to Enbridge and to Kingston, there is sufficient storage capacity left over, after meeting existing Ontario needs, to meet the foreseeable Ontario growth into the foreseeable future.


That means that the impetus for developing new storage is not the needs of Ontario customers.  That's not what is in reality driving the need for new storage.


New storage development is not, therefore, an Ontario issue or an Ontario problem.  It's an out‑of‑province service issue, out-of-province issue.


Now, the utility's proposal turns ‑‑ are designed -- with respect to user development, are designed to turn that situation on its head.  The utility proposals are designed to make the development of new storage an Ontario problem and an Ontario issue, and they do that by limiting the allocation to Ontario so that Ontario has to look to new storage to meet its growth


But if you deny forbearance and if the Board continues to follow the mandate of giving priorities to the interests of Ontario consumers, then Ontario consumers will continue to enjoy first call on all of the storage ‑‑ on all of Ontario's low costing and best storage facilities, and the issue of new development is, as it should be, an issue relating to service of out‑off‑province customers.


Before leaving the proposals of Enbridge and Union respecting new development, I would like to deal with the claim that they can only ‑‑ that new storage can only be developed if it can be sold at market rates.  I have a couple of observations with respect to that.


The first is that I see that as a threat, in the sense that it's not reality.  It hasn't happened yet.  It's a threat as to what will happen in the future.  

Also, it means that the utilities are threatening to withdraw from an essential public utility function of their franchises; so that they are, in a sense, carving out from their franchises a component of them which they don't see as attractive anymore, although they are retaining the other components of the franchise.


It also means that they are proposing to forego a regulated rate of return for this carved-out activity of establishing new storage.  I submit that this is an irresponsible position for a public utility carrying franchises awarded by the regulatory system of this province.


I submit that the utilities have an obligation to develop new storage, should it ever be required by Ontario consumers and provided it is economically feasible to do that.  And the rule setting out economic feasibility are established in the EBO-188 case, and new storage development proposals should be subjected to that analysis.


And whether any new project is economically feasible will, of course, depend on the particular circumstances of any particular project.  So it's not a position that the utilities should be making in the abstract or as a point of general application without regarding the economic feasibility of any particular project.


So I submit the utilities' position on this point is that turning back -- turning their backs on their obligations as public utilities and as a carving‑out of or a deletion of a component of their franchise obligations, and I submit that they haven't the right to do it.


Now, I next turn to the dividing line between customers paying a regulated price and customers paying a market or non‑regulated price.  Kitchener submits that the proper dividing line is a two‑fold criteria.  First of all, it's the Ontario border; that is, customers within Ontario should pay a regulated price.  Secondly, that even customers in Ontario must use it for load balancing.


This means that customers outside of Ontario are customers which use storage not for load balancing but for arbitrage purposes, would pay a non‑regulated price.


Now, I will see if I can articulate a basis for that distinction.  The first is that under regulatory theory, as I understand it, a regulated price is a surrogate for competition.  So under regulatory theory alone, the regulated price should apply to all customers everywhere.  But in the circumstances of this situation, the regulatory theory has to be reconciled with two other factors.


The first is the Board's mandate.  And the Board's mandate extends to the people of Ontario and not beyond.  It is open to the Board to consider what is in the best interests of the people or the consumers of Ontario.  


And the second factor is the historical context since EBRO-493‑04.  And that decision can be justified as a decision by the Board to allow a non‑regulated price for out‑of‑Ontario customers where it can achieve a superior outcome -- where doing that achieves a superior outcome for the people of Ontario.  And that, I submit, is the justification for the Board's decision in 493‑04.


Now, there is evidentiary support in this case for that, which Mr. Thompson has included in his compendium in tab 18 at page 61, beginning at line 15, and it's worth reviewing it.  

This is Mr. White speaking, and he states:

"So the question is, from the Board's perspective -- in order to fulfil a statutory duty as described by the legislation, the question is whether it is in the public interest to regulate the prices for the services provided by these facilities or whether it can choose to forbear and whether forbearing would result in a superior outcome for the citizens of Ontario."


That, I submit, is the explanation for EBRO-493‑04.


Now, this approach excludes GMI from cost‑based storage, but with respect to GMI, I submit it falls into the second tier of priorities established by Langford.  

But even there, I submit, based on considerations of the Ontario public interest, which drives the decisions of this Board, GMI should receive a special status in that second tier.  It should be the first in line of the second tier, and the reason for that is 30 years as a customer of Union and, therefore, it’s 30 years as a contributor to the development of the Ontario storage asset.  

     So I submit that GMI can legitimately assert that it be placed at the top of the second priority established by Langford to support its claim of continuing access to storage if, in the future, there should be a problem with serving all of the needs of out-off-province customers.  

     Now, the final point on this dividing line is the reason for excluding -- the public interest reason for excluding from cost-based storage customers who don't use it for load balancing.  And the reason for that exclusion is the fact that storage is regarded as an Ontario public resource to be used in the Ontario public interest, because it underpins the distribution and transmission function for the gas industry in Ontario.  

     The underpinning that it provides, service that underpins storage and transportation is -- sorry.  The underpinning which storage provides to distribution and transmission is load balancing.  So we see that it's important to the Ontario public interest that storage be -- that the load balancing use of storage be given primacy.  
For that reason, we would exclude from cost-based storage those who don't use it for that purpose.  

     So that completes my submissions, unless Mr. Gruenbauer ...

     I mentioned in reference to the decision that allowed the premium, I should have said EBRO-49304.  

     MR. KAISER:  Thank you, Mr. Ryder.  

     QUESTIONS FROM THE BOARD: 

     MR. RUPERT:  Maybe a philosophical question, Mr. Ryder, but you put a lot of emphasis on the Langford report, which I understand -- but of course that was however many years ago that was, 44 years ago -- we had very few pipelines coming into the Dawn area compared to today.  Commodity wasn't even deregulated.  The idea of gas being a commodity market wasn't even around in those days.  The pipelines and everyone bought the gas.  Probably very few, certainly not in Ontario -- probably very few gas-fired generators.  And back in those days -- I'm not even sure there was gas in Quebec.  I've forgotten when the pipeline went into Quebec.  

     So the question is:  Does the reliance on Langford that you have run the risk that we are trying to apply 45-year old world into a world that is considerably different and will change dramatically, I suspect, in the next five or ten years as LNG terminals pop up on the east coast, as gas-fired generation moves in whatever direction it will move in the entire North American market?  How far can you go with the report that was written in a time that is very different from the time we live in today, I believe?  

     MR. RYDER:  Well, with respect to storage, Langford is still relevant.  It still underpins transportation and distribution.  And given the advent of gas-fired generation, I think it makes the priorities in Langford even more relevant, if anything.  

     MR. RUPERT:  Earlier today, I forget who it was - maybe it was Mr. Leclerc on behalf of GMI - but in discussing some of his concerns about an Ontario-first policy for storage, he made some comments, although they were very general and vague, about the bigger ramifications for that kind of a policy in Ontario and the gas markets generally.  

     In your view, if we were to adopt an Ontario-first approach in storage, what consequences have you considered, if any, for the gas markets in Ontario and elsewhere around here and the possible ramifications or consequences of other jurisdictions looking at an Ontario-first policy for storage?  

     MR. RYDER:  I have two observations with respect to that.  The first is that an Ontario-first policy, with respect to its assets, is the accepted policies of all of the provinces of this confederation with respect to their natural assets.  So, if anything, the consequences of reversing that would be anomalous.  

     Secondly, the second observation, with respect to the specific ramifications to the gas market, I would need some time to give a decent response to that.  And we can do that, but we would need a day or so.  

     MR. RUPERT:  Thank you.  Well, let me just carry on with some further questions on that area.  That's fine where you left it there.  

     In your case, in Kitchener's case -- let me back up.  There's Ontario-first, and there is priority, and then there is price.  It strikes me that those aren't necessarily the same issue.  

     So in your particular case in Kitchener, I know, from your earlier testimony, that you have sought or want additional cost-based storage from Union, but have you ever been turned down?  Have you ever had a problem?  Have you ever tried to buy more storage? 

     So there is a question of availability in access to it and there is a question of price, and your comments didn't distinguish those two.  I wanted to find out whether, in your view, the Ontario-first extends just to the physical access, or does it also cover pricing?  

     MR. RYDER:  The Ontario-first policy, which we advocate, we submit, applies to price and availability.  

With respect to the second question as to whether we've ever been turned down, at the moment availability is not an issue, so ... I don't know whether we've ever asked and been turned down, but I don't expect so.  

     MR. RUPERT:  You're going to be speaking -- I just want to go back to your opening comments.  You're going to be speaking on the 7th or 8th with respect to some the other details of your submission, including the aggregate excess method and your recommendation there?  

     MR. RYDER:  Yes, sir, we're going to reply. 

     MR. RUPERT:  I will hold off till then.  

     MR. RYDER:  Yes.  

     MR. KAISER:  Thank you, Mr. Ryder.  

Mr. Brett.  

     SUBMISSIONS BY MR. BRETT:  

     MR. BRETT:  Mr. Chairman, Panel, as I made my way up here, I was subject to untold abuse, threats, bribes about how long I should be.  My status, I hope, as a gentleman prohibits me from disclosing what one of my colleagues in particular threatened me with.


MS. CAMPBELL:  That happens when you don't pay me enough money.


MR. BRETT:  You make sure, reporter, you pick that up.  That was Donna Campbell, C-A-M-P, et cetera.


Mr. Chairman, there is a certain justice, I suppose, in BP appearing last, at least at this portion of the proceedings.  While not a unique position, because it is shared by some others not in the room, BP has either directly or by one or two degrees of separation, has a business relationship with every party to this proceeding, either as a supplier, as a customer, as a competitor, or as a co‑venturer or partner.


The other point is this, which really informs a lot of BP's position, and that is BP is going to participate in this market, whatever the rules are.  And I think Mr. Acker told you that when he appeared at your request a month ago.  It has concerns with regard to a certain of those rules, which I will share with you.  

As Ms. Worthy indicated when she appeared as part of the BP panel, however, BP does not and is not taking and will not be articulating today a position on the fundamental issues you have before you.  That is a decision for you.  In a sense, BP is not so presumptuous as to try to come here and indicate to you how you should do your business.  It will be a participant in the market.


My speaking notes indicated that I was going to go into the history of these proceedings.  We are, in a sense, I suppose, indebted to Mr. Thompson yesterday for a lengthy history of proceedings related to these issues leading up to today.  I have got to be honest with you, though; I hit a point late yesterday afternoon where I was getting tired of the horses leaving the barns.  I'm not sure if it was one horse.  I don't know if there was a herd.  I didn't know if I wanted to shoot the horse, shoot Mr. Thompson, or send them both to the factory, but we are indebted to him, I think - and the record is - for laying out, in a fairly comprehensive way, that history, supplemented this afternoon by Mr. Ryder in making specific reference to the Langford report, going back even further than Mr. Thompson did.


I should also note in passing that I had a couple of fears when these proceedings started.  One was how many times Bonbright would be referred to.  The other was whether or not the Halloween agreement would be hauled out as perhaps the starting point, October 31st, 1985, for the developments that are ongoing, I suppose.  And that really is the context, as it were, of this hearing.


I am not going to review for you - I can refer others who want a quick summary - to your notice of proceeding in December for the quick-hitting history of the Natural Gas Forum Report, the NGIR report, and then your Procedural Order No. 1, which laid fairly succinctly the circumstances leading to this proceeding and the issues that you wanted addressed.  Those have been supplemented from time to time by subsequent procedural orders.


I would also say that the issues before you have evolved as certain of the storage providers or utility provisions have evolved.  

Mr. Thompson, as well, described the evolution of those proceedings, and they are satisfactory for my purposes, after I edit his comments to remove value judgments and other motives that he might have ascribed to those parties.


When this proceeding was called, BP determined that it would have an involvement, as yet undetermined, for two purposes:  One, it wanted to ensure that what was being said about, if anything, parties like BP accurately portrayed its role, and that the market in which it operated was accurately portrayed; the second objective related to the so‑called level playing field issue and certain competitive issues around some of the issues the Board was going to be looking at.


When the evidentiary record closed in May of this year, BP did have a concern related to whether or not the so‑called secondary market was being adequately and accurately portrayed, took a sober second thought about its decision up to that point as to whether to participate.  As you know, BP and others have issues around commercial sensitivity and confidentiality.


We spoke of those on the record on July 14th when ‑‑ was it the 14th?  Whenever BP's panel appeared.  And ‑‑ it was July 19th.  And, as well, Nexen in its written submission, which it filed last Friday -- and Nexen, as you know from Mr. Acker's comments, is one of BP's competitors, another player in the so‑called secondary market.  Nexen reiterated those commercial sensitivities.


The problems the parties like BP had was:  How do you contribute evidence on the record in a meaningful way about a secondary market without crossing the line, without then having to invoke the Board's in-camera provisions and its confidentiality provisions?  


Ultimately, as you know, BP appeared at your request.  And for all of, I suppose, our worry, my positioning on it, it worked out fine, because I don't believe a ruling was ever asked for, in terms of a question being asked that BP was unwilling to answer.  And I hope -- certainly it did from BP's perspective, but I hope that the Board got what it wanted out of an appearance by a marketer to speak about the secondary market.


The second issue, as I noted, that BP was concerned about, in addition to laying secondary market evidence before, related to the issue of the level playing field and issues around equal treatment.  

For example, if the Board were to forbear, or not, if it orders a new slate of services for the dispatchable power sector, which is going to happen - I mean, the settlement proposals have gone a long way toward dealing with that ‑ then, in BP's view, the Board should do so in a manner that will not unduly advantage or disadvantage participants in the storage market, whether they're physical storage providers, customers, or providers of alternative services.


Put perhaps more directly, new market participants, such as dispatchable peaking supply power generators, will, under their proposal, have access to cost‑based high deliverability storage services, but they indicated as recently as this morning, when Mr. Brown responded to a question from Mr. Rupert, they will engage in the resale market.  They will become, in effect, competitors to people like BP under their own capacity management or optimization programs.


I will return to that issue.  I don't have any definitive suggestions to you, other than, I suppose, a cautionary note that the issue of competitive advantage and unduly, even inadvertently, preferencing one party over another should be a theme that guides you as you move forward with the remaining pieces to be determined in these proceedings.


As I indicated earlier, and as Ms. Worthy indicated when she appeared before you, BP is not going to be taking any position on the issue of whether or not the OEB should or should not forbear from regulating services and whether there is, or is not, market power.


You have heard a tremendous amount of evidence on the issue of market power.  You have also heard on the importance of the secondary market in that assessment.  

Now, initially the reports of Mr. Stauft and Ms. McConihe did not, for whatever reasons ‑ and they explained them when they appeared ‑ deal with the secondary market.


We know that Ms. McConihe, through her Red Lake testimony and affidavit before the FERC and prior reports she had done in this jurisdiction for Consumers Gas, recognized that secondary markets have a role, an evidentiary role, a factual role in the determinations before you.  She conceded that to me during my cross‑examination but indicated that there is a problem getting information because of the confidentiality and commercial sensitivity issues I noted earlier.  

Mr. Stauft made a similar concession, although I have to confess that the caveat he attached to his response to me makes his response a little bit more circumspect than the very clean admission by Ms. McConihe.  Nonetheless, 

I think Mr. Stauft ultimately did conclude that, Look, if you could get the data, it is relevant.  

     There is an issue I need to raise, though, at the beginning, and I did it when I cross-examined both Mr. Stauft and Ms. McConihe.  And it may be just me and I'm missing something here, but I am struck by the irony of the fact that given the change in position, if I can call it that, of the LDCs, the current part of these proceedings, at least in terms of rates for storage, relates to non-utility customers.  

     If you leave aside the emergence of the new class of power generators in Ontario and their need for high deliverability service, then the record seems to be pretty clear - and this was sort of emphasized by Mr. Acker when he appeared - there are no customers in Ontario seeking alternate storage services.  They are all, or virtually all, receiving bundled service from the utility.  There is no competition for that service.  

In BP's view, you may recall Mr. Acker said he’s not aware of any customer, other than the new high deliverability service customers, whose needs are not being met.  

     I said to the witnesses -- or I said to Mr. Stauft and Ms. McConihe, Who are we talking about, then?  Who is the Board being asked to protect?  Who are the customers that are currently buying Union's storage services at market-based rates?  

Well, it turns out they're all ex-franchise.  They are ex-franchise utilities, including an Ontario utility, Consumers Gas, another Canadian utility, GMI, presumably some gas utilities in the States, some electricity generators in the States and marketers such as BP and others.  

     And the irony was that none of them have come before the Board seeking the Board's protection from Union Gas and it’s charging market-based rates, because Union was somehow exercising market power over them.  

It was in part to that end that BP indicated it would be prepared to come and speak to the Board, because you must remember BP, relative to this debate, is doing two things:  It is, itself, acquiring primary assets, either Union Gas' or from those in competition with Union Gas; and the record shows that BP holds storage positions with a number of Michigan and Upper Midwest storage companies, and it uses those assets as part of its stable of assets in providing service to customers.  

     And the second thing is some of those customers to whom it provides service are in Ontario, but what it provides to the customers in Ontario - and I think Mr. Acker made it clear - was a commodity service.  

But the issue is:  How do you provide a commodity service to people in Ontario for delivered service at Dawn if you don't hold a Dawn storage position?  Well, you do it in the secondary market.  Mr. Acker described in some length, as did others in material before you, how you do that.  


Mr. Acker also talked about where he is putting assets together to serve markets outside of Ontario and where Union storage is one of the competitive alternatives available to him or available to one of his customers, such as a LDC in New England.  

     This morning initially Mr. Moran hauled out the portion of Mr. Brown's cross-examination of Mr. Acker when the Field of Dreams was raised, and then Mr. Brown himself raised it.  I'm not entirely certain that when it was originally raised by Mr. Brown or when it was used this morning certainly by Mr. Moran that it was necessarily done in a flattering way to BP's position. 


The Field of Dreams, the movie, and Shoeless Joe Jackson, the book upon which the book was based, of course turned out pretty well for all involved.  And it's really more about dreams fulfilled than it is about dreams in what I perceive to be the slightly disparaging way that Mr. Moran, in particular, made reference to it this morning.  

     Among other things, as a result of that baseball field being built, son re-established a relationship with his father at a time prior to the life's vagaries having beaten the father up, the sister and brother had their relationship patched and revitalized.  The author in the book - it is clear it is J.D. Salinger; not so clear in the movie - had his life and attitude towards life and writing revitalized.  A small-town doctor who had got to play half an inning in the big leagues but never got up to bat got to get up to bat, and a family farm at the end of the day was saved.  

     I don't know who’s the field and who’s building here.  I suspect, to beat that horse, so to speak, completely up, your man in the tractor in the field is going to be whatever the framework is that you develop.  

     The point is, that Mr. Acker was making in the exchange with Mr. Brown that has been referred to this morning starting at pages 70 and 72 of volume 13, is that gas right now, BP and parties like it, cannot offer a high deliverability service to meet the needs of the dispatchable power generators.  And the reason for that is because the physical infrastructure working that way does not exist.  

And you may recall in that passage -- and Mr. Brown reproduces it at pages 13 and 14 of the outline he filed this morning -- the point was that there are constraints on what a company such as BP operating in the secondary market can do.  


There have to be pipelines that have particular kinds of service offerings.  There has to be storage somewhere that has particular kinds of storage options, and so on.  

     But Mr. Acker was very clear that once the new regime is put in place, companies like BP and others are going to start providing competitive services.  

Rather brusquely the passage and the exchange between Mr. Brown and Mr. Acker ended this way.  Mr. Acker said:  

“That adequately or accurately describes marketers.  You buy it and I'll show up to help you optimize it.”  

     “Optimize” is not a four-letter word, by the way.  

Mr. Brown, in effect, talked about the same concept in response to Mr. Rupert's question, at the conclusion of his argument today.  If you hold assets, then like any asset-holder, whether you manufacture widgets or whether you're a power generator or whether you are a gas marketer, you are going to seek to maximize the revenues or, some would say, mitigate some costs associated with those assets, and you're going to do it yourself through a very active asset management program or you are going to contract with people such as BP to manage your assets for you.  

     BP is the largest marketer of natural gas in North America.  They know what they're doing in this area.  There are others who are pretty good at it too, and one of the services they offer into the market is managing people’s assets.  

Optimize.  Optimize is not a bad thing.  It's a very good thing.  And I worry a little bit, in looking at the record, that the use of the word "optimize" somehow falls in danger of being equated with an opportunistic grab by a marketer such as BP to swoop in, after rules have been set. It doesn't quite work that way.  

     Mr. Acker reviewed, as I indicated, the operation of the secondary market with you.  I think he sufficiently identified it because up to that point there had been some cross-communication going on between certain counsel and witnesses as to what the secondary market was.  And he indicated certainly BP's approach to it, in terms of using its own assets for which it was primary contractor, such as pipelines or storage, acquiring pipeline or storage capacity from others who were the primary parties in the secondary market, packaging that suite of services together and offering services into the market both in Ontario and outside Ontario.  

The point I made earlier to you, I reiterate here.  BP does two things:  One, it seeks to contract with parties like Union, or those in competition with it, to acquire those assets; but it also uses those assets, once acquired, whether it was Union storage or whether it is storage offered by others in competition to Union, to do business in the Province of Ontario.  


It indicated to you it does a fair amount of business at Dawn.  I think Ms. Chaplin, in response to a question from you, indicated:  It's commodity business we do.  But the point is:  In order to do commodity business at Dawn, you need to be able to get the gas there when it's requested, on the day it is requested.


So that's the kind of work that BP does in the secondary market.


There was other evidence, particularly Union's reply evidence, that also talked about another series of transactions that Union, I think, felt comfortable identifying specifics on that perhaps BP didn't that lay out for you, I think, the nature of that secondary market.


On this point, as I indicated earlier, BP is going to continue to operate in this market, and this market for BP means Ontario and the northeast and the Upper Midwest and Upstate New York, and so on, whatever the rules are.  I mean, it has been doing so for a long, long time, either in its current ownership or as predecessor companies, both before and since the so‑called start of deregulation.


But on the point of the market, its sole objective for participating in this proceeding is to ensure that the Board developed a good feel, from a marketer's perspective at least, what this so‑called secondary market is and what it does vis‑à‑vis the issue of Union's service offerings into the ex‑franchise market.


The competitive playing field issue is a little trickier.  I think the first point is this:  That BP cautions the Board against creating the very conditions about which we're having all of these debates; namely, conferring competitive advantage on certain parties to the exclusion of others and, ultimately, if you listen to the economic theory, the detriment of people in the market.


BP is supportive of competitive solutions.  I think the Ontario legislature has indicated, given the wording of section 29 of the Ontario Energy Board Act, that it is supportive, generally speaking, of competitive conditions, although there are criteria that must be met, a number of which are within your judgment.


BP is supportive of Ontario's efforts to increase power production, including from dispatchable gas‑fired plants.  As Mr. Acker said, BP hopes to participate in the market.  We understand that the current status quo bundled storage option just does not work.


I should say, by the by, about that that under the existing arrangement pursuant to which gas generators and industrial customers, who purchase bundled service from Union -- under that arrangement, as we understand it, either by contract or practical effect, they do not ‑‑ and they get that at cost, but they do not go into competition with those providing the services on a market basis, because of the nature of that bundled service.  When you get bundled service, you're not taking out a storage position.  You're taking out a delivered position, a bundled position.


So this issue about power generators going into competition with people like BP to the detriment of, BP says, the Ontario market is a new one, in a sense, for the Board because the proposal you are hearing, I think, from certain of the power producers is access to high deliverability storage at incremental cost, as opposed to market.  


To the extent that incremental cost is substantially less than market, which is the market that BP plays in, then there is no question there is an advantage in terms of -- absent any kind of restrictions.  

And I think, Mr. Rupert, you alluded to that notion of potential restrictions in your initial question to Mr. Brown.  

Absent restrictions in the reselling market, there are going to be parties, such as the dispatchable generators, who are going to have an advantage.


By the by -- and BP is not urging this specific issue or relief on the Board -- but as I understand it, for example, in TransCanada's FTSN proposal currently before the NEB, if somebody is not going to be using the FTSN service for the purpose intended, it may not go into the reselling market on the same basis; i.e., with multiple NOMs on same-day service.  It would be restricted to next-day service, for example.


And that is ‑‑ we don't know what the NEB is going to do with it, but that is a concept of using regulatory restriction or tariff restriction to address certain of those issues.


So the broad point that I will conclude on, Mr. Chairman, relative to this issue of access, is BP urges you to be sensitive to the issues of advantage, relative particularly to the reselling secondary market, which is, after all, the one that BP came to speak to you about, in establishing terms of access, terms and conditions of service and rates for the so‑called high deliverability storage service.


Let me conclude on this point - and I think others have, one way or the other, addressed this with you - and that is we are starting a new chapter of sorts in the ongoing deregulation and creation of infrastructure, the catalyst being, perhaps, the dispatchable gas‑fired generators, but it was going to happen sooner or later anyway.


As Mr. Acker indicated to you, once the first set of services is put out there, others are going to start creating those services on both sides of the border.  Others are going to start playing in those markets.  At some point - and it probably isn't in the all-that-distant future - you are probably going to have to revisit some of these issues.


So I don't think you should be concerned about, or others should be concerned about, having to write the final word on some of these issues right now.  

Those conclude my submissions on behalf of BP, unless there are questions, sir.


QUESTIONS FROM THE BOARD:

MR. KAISER:  Mr. Brett, I just have one question.  We started this process being worried about whether there was a level playing field and whether there was competition and where there was competition and what pricing regime would result, and we, of course, have this historical issue that regardless of the level of competition that a purchaser might enjoy, the alternatives he might enjoy for historical reasons, what might be more important is where he is located as to what pricing regime he gets.  


So we have that time, and Mr. Ryder has dealt with that in great detail.


One of the things that is interesting that is creeping into this, though, is another - and I think new - basis for discrimination, if I can use that word, and that is the use that the buyer is going to put the storage to.  This creeps up in Mr. Ryder's submissions.  It creeps up in Ms. Campbell's submissions.


You heard from Mr. Ryder, Well, if somebody is using storage for a load balancing, they're good guys; if somebody is using the storage just to be a trader, a marketer, they're not quite as good, and they might not be entitled to, say, cost‑based pricing.


What do you think of that, from the perspective of your client?  Do you detect that concern, or am I just ...

     MR. BRETT:  I certainly detect the concern, which is the one I was trying to address at the conclusion of my remarks, around opportunities for people who get, for example, cost‑based rates, what their opportunities are in the reselling market, because my client will not have, under the current proposals, access to cost‑based rates.


So there is a concern about who the competition is going to be in the reselling market.  The difficulty with distinctions drawn on motive or purpose for the storage arrangement is it's often not quite that simple, and very often parties who principally hold storage for load-balancing purposes will take advantage of every arbitrage opportunity that comes along.  

     MR. KAISER:  Well, isn't that exactly what is happening in this market?  I mean, you talked about the power generators that optimize their assets.  If they have excess storage, they will put it out if they don't need it.  So will an LDC.  

     MR. BRETT:  Yes.  And BP doesn't think that is a bad thing.  BP's concern relates to -- 

     MR. KAISER:  I raise it in the context of how meaningful this concept is about the purpose that you're going to use the storage for when you initially buy it, because it may turn out to be a different purpose very quickly. 

     MR. BRETT:  I don't know where you take it, sir.  

     MR. KAISER:  Thank you.  Thank you, Mr. Brett.  We appreciate your assistance.  We know you have come a long way, and the Board is grateful.  

     MS. SEBALJ:  Can I just –- oh, I apologize.  I just wanted to, before you adjourn or whatever you were going to do next, indicate that I made an improper reference to an exhibit number this morning.  I had said I wanted to check with the case manager.  The Board hearing team's submissions will now be marked Y14.  And in the interest of making sure we keep track of all of these things, I have also suggested we mark Mr. Thompson's, both the outline and the compendium, so those will be marked Y15.1 and 15.2.  And Mr. Brown's outline will be Y16.  Just for the record.

     EXHIBIT NO. Y15.1:  MR. THOMPSON’S OUTLINE

     EXHIBIT NO. Y15.2:
 MR. THOMPSON’S COMPENDIUM

     EXHIBIT NO. Y16:  MR. BROWN’S OUTLINE

     MR. KAISER:  All right.  Well, we will be back here, I guess, in another couple of weeks.  Thank you very much.  


--- Whereupon the hearing adjourned at 5:10 p.m.

PAGE  

