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NO UNDERTAKINGS WERE ENTERED DURING THIS HEARING

Thursday, September 7, 2006

‑‑‑ Upon commencing at 9:38 a.m.

     MR. KAISER:  Please be seated.


The Board is sitting today in connection with the natural gas electricity interface review.  This is a proceeding, as we all know, that was started on the Board's own motion by notice of proceeding dated December 29, 2005.  The first hearing date in this matter was on June 19th, and today, hopefully, will be the last, pursuant to Procedural Order No. 9, July 13.  


Today we will hear reply arguments from the utilities and affiliates.  

Are there any preliminary matters?


All right.  Yes, Mr. Ryder.


PRELIMINARY MATTERS:

MR. RYDER:  Mr. Chairman, I think in addition to the

affiliates and the utilities, there was a reply argument from us.


MR. KAISER:  Yes, I think you're quite correct, sir.  I omitted that.


MR. RYDER:  Thank you.


MR. KAISER:  The City of Kitchener will also join us in this exercise.  

Mr. Leslie.


REPLY SUBMISSIONS BY MR. LESLIE:

MR. LESLIE:  Thank you, Mr. Kaiser.


Mr. Kaiser, Members of the Panel, I have given you each an outline of the submissions that I propose to make this morning and a book of materials.  Unfortunately, the book, while it has an index on the front, doesn't identify the material as being associated with Union Gas, and some of these materials are already before you in other books, but I thought it would be most convenient to put them all in one place for purposes of my submissions.


MR. KAISER:  Yes, thank you.


MR. LESLIE:  And possibly you can just write “Union Gas” on the top.


MR. KAISER:  Yes, the no-name version is Union Gas.


MR. LESLIE:  The no‑name version.  We're running out of money.


MS. SEBALJ:  Mr. Leslie, for convenience, I've marked the smaller stapled document entitled "Natural Gas Electricity Interface Review ‑ Outline of Union Gas Reply Submissions", as Y.2.1, and the book with the index page at the front as Y.2.2.


MR. LESLIE:  Thank you.


EXHIBIT NO. Y.2.1:  DOCUMENT ENTITLED, "NATURAL GAS 

ELECTRICITY INTERFACE REVIEW ‑ OUTLINE OF UNION GAS 

REPLY SUBMISSIONS", STAPLED.

EXHIBIT NO. Y.2.2:  DOCUMENT ENTITLED, "NATURAL GAS 

ELECTRICITY INTERFACE REVIEW ‑ OUTLINE OF UNION GAS 

REPLY SUBMISSIONS", WITH INDEX.

MR. LESLIE:  I have given a copy of the outline to the reporters as well and asked them if they could reproduce in the transcript the headings and subheadings.


So I'll -- in my submissions, I will refer to them, and that's why I'm doing that. 

1. Competition in Ex-Franchise Market for Storage 

Services

a. CNG Case


MR. LESLIE:  The first heading is "Competition in Ex-Franchise Market for Storage Services".  The first topic under that heading is the "CNG Case".  This was a case that Mr. Thompson and Mr. Warren both referred to in their submissions, and I wanted to take you to it for a very limited purpose.


There was a suggestion, as I understood the arguments, that in that case FERC had rejected the use of price correlation analysis, and the case was used as authority for the proposition that price correlation analysis, such as was done by EEA and Professor Schwindt, are not something that FERC finds useful.


And I simply wanted to point out - and this appears at page 25 of the decision, which is at tab 1 - I'm sorry, I should have said page 23 - is that the applicant in that case was using or attempting to use price correlation analyses to demonstrate that they lacked market power, and FERC rejected the use of that analytical tool for that purpose.


I wanted to point out to you that that is not the use that's being made of price correlation analysis in the expert evidence filed on behalf of Union; rather, price correlation analysis has been used for the more orthodox purpose of defining the scope of the geographic market.  Questions of concentration within that market and market power were dealt with through other analytical tools, which, in my submission, are consistent with the approaches that FERC uses, as well.


I will also point out in that connection that FERC, as a matter of practice, when they find a market lacks concentration or the participant in the market lacks any significant market share, do not normally use a price impact test, the 10 percent test that's been referred to throughout these proceedings by Mr. Stauft and others, because of the lack of concentration in the market and the fact that that in itself suggests that there would be an absence of market power.


b. Mr. Stauft's Price Impact Opinions


MR. LESLIE:  The next topic is "Mr. Stauft's Price Impact Opinions".  And in my submission, Mr. Stauft has misapplied the test that FERC adopts.  The test that FERC uses is a test that's accepted by competition authorities, I think generally, and that is that it's a test of market power to determine whether or not the entity could raise prices profitably over some sustained period of time without losing money.


And FERC has, as Mr. Stauft points out, applied that test to determine where there's market power, and they've applied it to regulated rates as the base.


In this case - and this submission has been made already, and I won't dwell on it - our position is that sales to ex-franchise customers represent the proper base, the competitive price, and that there's no evidence whatever that Union can increase those prices beyond their current levels.  And I'll point out in that connection that Union participates in this market with a number of other vendors, and the evidence, I think, is clear that Union's prices are consistent or commensurate with the prices that are being charged by others.  That's what happens in a competitive market.


And on Mr. Stauft's view of things, if Union's exercising market power, then the other vendors who are competing with Union must be doing so also, because their prices are, in relative terms, the same. 


I'll also point out - and I recognize that this point has been made - that FERC applies that 10 percent test to incremental tolls, not average cost tolls, and incremental tolls can be substantially higher than average cost tolls, which is the basis on which Union's cost‑of‑service rates are determined.


And I would note that if Union's cost‑of‑service rates were increased, the prices it achieved in the ex-franchise market wouldn't change, in our submission; so that to use the cost‑of‑service rate as a basis for assessing whether or not there is market power is, in my submission, just misguided.


And, finally, on that topic - and Mr. Thompson talked about this a good deal - I had pointed out that Union sells these services through options.  “Open seasons” is the term that's used in the industry.  And Mr. Janigan, in his submissions - Mr. Thompson made the submission as well, but Mr. Janigan dealt it with in economic terms ‑ made the submission that the fact that Union does this through auction does not in itself mean that Union's a price-taker.  And he went on to point out that if Union restricted supply or set reserve prices that were super competitive and were successful in doing that, then the auction price could reflect market power.  And I agree with Mr. Janigan that those two qualifications apply.


But I would point out that there's absolutely no evidence that Union is doing either one of those things.  So I maintain the position that the fact that these sales are conducted through open‑season auctions does mean that Union is a price-taker and not exercising monopoly power in the prices that it achieves for ex-franchise sales. 

c. Expert Evidence - Consistency

MR. LESLIE:  The next topic under this heading is “Expert Evidence - Consistency.”

      There was a suggestion that Union's experts had changed their minds during the course of these proceedings with respect to the state of competition and storage markets and, in particular, with respect to the state of competition in in-franchise storage markets, and I take it that suggestion was being made largely to attack their credibility.

      I'll point out that I think it's common ground that the analysis that Union's expert witnesses applied was an orthodox analysis consistent with what FERC does, with what the Competition Bureau does, and what the CRTC does.  And that is to say, they looked at the scope of the market, they looked both at the geographic and the product market, and then they looked at concentration levels in order to determine whether or not there was competition.

      And the experts did not change their mind.  Their evidence remained the same as to the state of competition in storage markets.

      What did change was Union's proposals.  Union originally proposed that there be forbearance from regulating storage generally and that would apply to the provision of storage services to in-franchise customers, as well as ex-franchise customers.

      Union subsequently changed that proposal to one that would apply forbearance only to ex-franchise sales.  Union did that in recognition of the fact that its in-franchise storage services are provided on a bundled basis almost entirely, and they are bundled with monopoly services, and in those circumstances it would not be appropriate to forbear from regulation of one of the components.  And I'll say that that change reflected the advice that Union received from its economic and competition experts and did not reflect the change, in their view, of how storage markets operate.


d. Implications of a Finding that Ex-franchise

Storage Markets are Competitive

     MR. LESLIE:  My next topic under the first heading is “Implications of a Finding that Ex-franchise Storage Markets are Competitive.”

      Section 29 of the Act, which is the section we're concerned with, in my submission, mandates forbearance when there is a question of fact.  The Board finds that a marketer is competitive.  That is to say, if you find, based on all the evidence, that the market for storage in the ex-franchise sales services is competitive - and I submit the evidence is overwhelming that that is the case, particularly from the people who actually participate in those markets - then Section 29 says “you shall forbear from regulation in whole or in part.”

      And I'll point out in that connection that the objectives for the Board - and there's been a good deal of reference to the second objective, which is dealing with prices to consumers - also include the promotion of competition, which is the first objective.

     And I'll also note in that connection that the legislation that brought Section 29 into existence in 1998 was entitled “The Energy Competition Act.”  So in my submission, there is a clear mandate to achieve competition in these markets where competition either exists or potentially exists.

      The financial impact of a decision to forbear, once you find that a market is competitive, is not a factor in that decision.  

There was a good deal of reference during the submissions - and this is understandable - by

Mr. Thompson, Mr. Warren, and others to the amount of money, $44 million, roughly, that is estimated to be the premium, the revenues over costs, associated with sales of storage and the fact that that subsidy would be removed from cost-of-service rates if Union's proposals were adopted.

      I'll point out that when you reduce that number to the individual customer, it's roughly $17.  I think that appears in the Energy Probe submissions.

      But in any event, in my submission, that change -

Mr. Thompson will describe it otherwise; I'll describe it as the removal of a subsidy - is not a factor in the determination of whether forbearance is warranted.  That is a separate issue.

      When you look at it, on Mr. Thompson or Mr. Warren's arguments regarding the wealth-transfer issue, it wouldn't matter how competitive these markets were; you wouldn't forbear, because there would be that $44 million impact. 

And in my submission, that's clearly not correct.  Section 29 requires forbearance when there's competition.  The financial impact is a different issue.

      I'll also point out, in that connection, that if you accepted Mr. Thompson's clients' recommendations, the impact on customers within Union's franchise would be identical to the impact of Union's proposals.


2. "Utility Services"

     MR. LESLIE:  My next major heading is “Utility Services.”  And I put that in quotes because it's a term or phrase that Mr. Thompson relied on heavily, Mr. Warren as well.  And they did so for two purposes, I think, and I want to deal with both.


a. Not a Basis for Continued Regulation

     MR. LESLIE:  The first subheading is that the concept of utility services is “Not a Basis for Continued Regulation.”

      Now, Mr. Thompson referred you to a chapter in the book by Bonbright on the principles of utility rates, and I've reproduced that same chapter under tab 2.

      Mr. Thompson read you a passage from page 8.  It's a footnote, actually, number 2, which says: 

"A public utility provides a service that is important, essential, vital, perhaps a necessity."  

And then it goes on.

     And the submission was that on that definition, storage services are a public utility, whether they're ex-franchise or in-franchise.  And that carried certain consequences, which I'll deal with in a moment.

     The point I want to make at this juncture is if you read the rest of the chapter - and I'll take you to page 6 initially - it's quite clear that what Bonbright means by "utility services" is a regulated monopoly service.  It's not simply something that's "important, essential, or vital"; it's something that's important, essential, vital, and that is a regulated monopoly.  And there are many utility services that are not regulated.

      At page 6, second paragraph, the text reads:

"The term 'public utility' is one of poplar usage, rather than precise definition.  Writers are not uniform in extending the scope."

And then it continues:

“The definition is no longer appropriate, if indeed it ever was, since the production and gathering of natural gas and more generally upstream activities in the electric and telecommunications industries are increasingly   being governed by competitive forces.  The present purpose of our precise definition of a utility need not concern us, since the basic principles of reasonable rates can best be developed by reference to those enterprises that are subject to either outright public ownership or to government regulation of prices and services."

And then if you go to page 10, under the heading 

"Definition of the Term 'Public Utility,'" the text says:

"While traditionally it has been presumed while the purpose of public regulation was, ostensibly, at least, promotion of the public interest through the protection of consumers of exportation, the most recent private interest theories of regulation and transaction cost literature described in Chapter 2 have challenged but not vitiated this presumption.  

“For the purpose of this study, an enterprise is not regarded as a public utility, at least for the most part, unless deregulation to which it is subject includes direct control of its rates, of charge for services, and the limitation on its allowed rate of return. 

Governmental price control alone is not enough to confer public utility status on an enterprise or industry."

And then if you go to page 13 under “Private Business versus Business Effected with the Public Interest,” Bonbright says: 

“We already in effect define a public utility as an enterprise subject to regulation, including price regulation of a type designed to place opportunity to earn profits greater than an unregulated and competitive firm might expect." 


And there are similar comments which I've flagged for you at page 15, 16, and 17 of the text, all of which make it perfectly clear that when Bonbright talks about a public utility, what he's referring to is a regulated monopoly and not simply something that is "necessary" or even "vital," as suggested by the definition that Mr. Thompson gave you.


And the first purpose for which Mr. Thompson used that definition was for a submission, and this is my first topic, "Not a Basis for Continued Regulation".  


Whether or not you forbear from regulating the sale of storage, you should regulate the rates of return, because this is a public utility.  And my submission is that that's not a sound argument.  It may or may not be something which is necessary in the service of the public.  It is -- the question of whether it's a regulated service is the very question you are grappling with in these proceedings.  So that Mr. Thompson's argument is, in effect, circular.


And if you decide that the market is competitive – and Section 29, in my submission, says that competition replaces regulation - then the service is provided on a competitive basis, not on a regulated basis.


So the fact that the return from the sale of ex-franchise ‑‑ sale of storage services to ex-franchise markets may at present, at least, exceed by some margin the cost‑of‑service rates is, again, in my submission, not something that is a factor in determining whether or not regulation should continue, any more than it would be if the return was less than what could be achieved through cost‑of‑service rates.


b. Not a Basis for Distinguishing the ATCO Decision


MR. LESLIE:  The next topic is -- the heading is "Not a Basis for Distinguishing the Atco Decision".


And both Mr. Thompson and Mr. Warren attempted to distinguish the ATCO decision to say that it didn't apply.  And you recall that my submission - Mr. Kaiser, you invited me to deal with this earlier on in the proceedings - was that ATCO stood for the proposition that once assets and revenues from those assets were outside of the provision of regulated services, then the ratepayers had no further claim to them; that the ownership in those assets and the revenues generated by those assets rested with the investors, with the shareholders.  And that's what ATCO says.


Mr. Thompson and Mr. Warren, I think, both said that that's not what ATCO says, because ATCO says that they have to be removed from utility services before those concepts apply or those principles apply.


And, again, if you look at the decision of the Supreme Court of Canada - and it's paragraphs 65 and 68, principally -- the decision is at tab 3, and those paragraphs are at page 221 - it's quite clear that what the Supreme Court of Canada means when it talks about utility services is the regulated monopoly service.  

65 ‑‑ paragraph 65, in which the phrase "utility services" appears, is a discussion of how rates of return for a regulated monopoly are set.  And paragraph 68 is a discussion of the principle that I mentioned; that is, who owns the assets once they are no longer required for the utility service, in the sense that the Supreme Court of Canada was using that term.  


And the sense in which it was using that term, again, was clearly to refer to a regulated monopoly and not simply utility service in a more general sense, as something that was necessary to the public.


And the Supreme Court of Canada said quite clearly that assets that are no longer required for utility service in that sense - i.e., a regulated monopoly activity - belong to the shareholders, to the investors, and the ratepayers have no further claim to them or to the revenues generated from them. 


And that, I think, is most clearly set out in paragraph 69, which is at page 223, when the Court said: 

"The Board misdirected itself by confusing the interests of the customers in obtaining safe and efficient utility service with an interest in the underlying assets owned by the utility.  While the utility has been compensated for the services provided, the customers have provided no compensation for receiving the benefits of the subject property.  The argument that the assets purchased are reflected in the rate base could not cloud the issue of determining who is the appropriate owner and risk-bearer."


So in my submission, ATCO does clearly apply, and the fact that the phrase "utility service" is linked to the decision really doesn't do what Mr. Thompson suggests, because the Supreme Court of Canada was using that phrase in the same way Bonbright does.


3.  Estoppel


MR. LESLIE:  The next heading is "ESTOPPEL".  And this is a related argument.  

Mr. Thompson suggested, as I understood his submissions, that Union was estopped from taking the position that the so‑called premium did not properly belong to its ratepayers, because Union had earlier, in earlier cases, testified that the ratepayers had ‑ and I think the word was - "substantiated" the assets associated with storage sales. 


And there are, I think -- with respect to ‑‑ estoppel is a private law concept, by and large, not a public law concept.  And the case that I've included in the materials dealing with this, at tab 4, the Minister of Health and Social Services and Mount Sinai Hospital.  This is the Mount Sinai in Montreal, not the one in Toronto.  

It deals with -- it deals largely with the public law issue, but it does give the definition of “estoppel” in the private law sense, as well.  That's found at page 215 of the decision, starting at page 215.  It goes over to page 216, and I hope that's been side‑barred for you.


It's a quote from Sopinka J.'s decision in another case, which is frequently quoted, and he set out the four requirements for an estoppel to exist.  The first is that by words of conduct there is a promise or an assurance.  The second is it is intended to affect legal relationships.  The third is that there's been reliance on that representation.  And the fourth is a detrimental change in position.


And this is a public law case, not a private law case, but I'll make the submission that even if it were a private law case, estoppel wouldn't apply here, if for no other reason because there has been no promise or assurance that rates would never change or circumstances would never change, and there can be no detrimental reliance or reliance on a representation of that kind, because Union doesn't set rates; the Board does.  


And, in effect, Mr. Thompson's argument in the end is the Board is estopped from doing anything different than it's done in the past, rather than something that Union has done or not done.  That's the private law concept.  

The public law concept is dealt with at paragraph 47.  This is Mr. Justice Binnie, and he says: 

"However, this is not a private law case.  Public law estoppel clearly requires an appreciation of the legislative intent embodied in the power whose exercise is sought to be estopped.  Legislation is paramount.  The circumstances that might otherwise create an estoppel may have to yield to an overriding public interest expressed in the legislative text."


The point, I think, is that whatever has happened in the past - and this all pre‑dated Section 29 and it pre‑dated the ATCO decision, as well - the Board's statute governs.  And Section 29 is the mandate that has been under examination throughout these proceedings.

     MR. KAISER:  Mr. Leslie, can I just stop you there?

     MR. LESLIE:  Yes.

     MR. KAISER:  Does it matter in the context of this issue -- I'm not sure what the facts are, but -- if the facts were that this so-called split of the premium was agreed to in a settlement between parties and subsequently approved by the Board as approval of a settlement, do you think that makes a difference to the factual analysis here?

     MR. LESLIE:  Well, it might make a difference in that case, if there were a settlement in the particular case.  I think it would be that the concept of estoppel or the concepts that are embodied in estoppel could well apply to an attempt to set aside that settlement; although, I think, again, the Board's jurisdiction is ultimately overarching or would take precedence over anything the parties had managed to work out.

     MR. KAISER:  No, I --

     MR. LESLIE:  I don't think it would bind either of the parties in perpetuity though.

     MR. KAISER:  No, I -- but we accept that the Board's jurisdiction overrides everything and all those good words, but to the extent there's anything to this concept, the legal concept of a public estoppel, we have a bit of an unusual case here, I think.  And again I'm not sure of the facts, but I suspect that this result came about as a result of private negotiations and a settlement that ultimately was approved by the Board.  Is that not the case?

     MR. LESLIE:  No.  I can tell you I was in those cases, and that's not the case.

      The context was, originally, was a discussion of whether the premium, so-called, should go to the ex-franchise or the in-franchise constituents, if you call them.  And the argument was essentially that they should be retained in-franchise because it didn't make any sense to let arbitrators take storage costs and sell it at market [inaudible] and keep the difference, people outside Union's franchises.  That was the context.

      The statements about ratepayers substantiating the assets were, in retrospect, statements that were made in that context, and were not made as a result of any considered discussion of who owned what.

     MR. KAISER:  No, and I understand that.  That's not the point.  My understanding of the argument that Mr. Thompson makes is that in this case we had basically a private deal, and it was that We will let Union charge market-based rates for a certain class of customers, provided we get a cut.  You don't think that was the deal?

     MR. LESLIE:  No, I think there probably were EDR settlements.   I don't know for sure.  There may have been EDR settlements where the split was the subject of negotiation.

     MR. KAISER:  Right.

     MR. LESLIE:  But there was no deal of that kind, to my knowledge.

     MR. KAISER:  Well, he's arguing, of course, that We would have opposed this and we think the Board would have opposed this had Union not gone along with the concept that a significant portion of this premium is going to flow back to the in-franchise customers.  You don't accept that argument?

     MR. LESLIE:  Well, no -- I mean, I accept that they would have opposed it if Union had proposed in 1997 what they're proposing now.  I accept that they probably would have taken a different position and said, No, no, no, that money should remain with the ratepayers, and made their arguments.  I don't know whether they would have opposed sales at market prices.  There would have been a debate about where the money should go.  But as I say, in the context of the time, is whether it should go in-franchise or ex-franchise, and everybody was lined up on the in-franchise side.

      So I don't say that they wouldn't have taken a –- they wouldn't have opposed it if we'd made a different proposal as to the disposition.  They're doing that now, and they probably would have done it then.  I do say that there was no deal made as to who would get the money in order to get to the decisions that were made at that time.

     MR. KAISER:  Can I ask you to do just one thing:  The record is not complete in this regard.  Can you file whatever documentation that you can find as to the settlements with respect to this issue?

     MR. LESLIE:  Yes.  With the ADR?  Yeah.

I've included in the material the Board's decision in the PBR, Union's first PBR case; I guess its only PBR case.  It's under tab 5, on this issue.  And this is RP-1999-0017.

      And these issues were discussed in that case, as

Mr. Thompson had pointed out to you.  He relies on a passage at page 140 where the Board referred to the fact that Union had, in EBRO 486-02, talked about the ratepayer substantiating the assets, and used that for purposes of making its decision.

      I'll point out that in this case, Union took the position that the assets belong to the company, to the investors, and not to the ratepayers.  And that's at page 

139, the first full paragraph.  And there was no suggestion, at that time, at least, that that was feckless of them.

      The Board – and, Mr. Kaiser, I think you put this passage to Mr. Thompson during the course of his submissions -- it's at page 142.  And this is paragraph 2.506.  And the Board said:

“Based on the evidence in this proceeding, the Board is unable to determine whether storage service can evolve to become workably competitive.  The Board believes that it is wise to exercise care with respect to long-term contracting of storage and to keep options open," and so on.  

And I think the question was:  Why did the Board say that?  Mr. Thompson was being asked that.

     And in my submission, the answer to that question, in part, is found later in the decision, at page 288, where the Board entered into a discussion of – and this is in a slightly different context - of the fact that its mandate had changed and that one of the objectives of the Act is now to create competitive markets in the sale of natural gas.  That's the first paragraph.  

And down below, paragraph 6.30:

“The Board continues to believe that a workably competitive market for gas as a commodity requires a market in which there are many buyers and sellers, commodity open access to services required to deliver the gas under terms and prices that are not unduly discriminatory.  Reasonable compromises must be made in moving towards a competitive market.”

And then moving ahead:

“The Board is not able to precisely describe the end state which the industry may achieve.  Is there a lack of tested evidence that the Board considered in this matter?”



And I think from that that the reason that those earlier comments were made was that the Board was mindful of the fact that circumstances had changed.


Now, I recognize that if there has been a contract made that may or may not create a new or a different consideration.  But the Board itself in that decision, in my submission, was recognizing that circumstances had changed; that Section 29 had come into existence; the ATCO decision is of more recent vintage.  And I think all of those things make it clear that the statements that were made earlier about ratepayers substantiating assets, that that was meant -- by that it was intended that the ratepayers owned those assets or had some claim to them beyond regulation.  Then they were simply wrong.

      And I'll point out, as I had before, that the Board has dealt with this issue in the Kingston case, in my submission, where Mr. Thompson argued -- or Mr. Pratt, I should say, Mr. Thompson's partner, that by virtue of paying rates over the years, Kingston had somehow acquired an interest in the distribution facilities within a township that became a part of the City of Kingston as a result of municipal amalgamation.  And the Board rejected that submission.

       Having said all that, we will file the material we can find that deals with this. 

4. Scope of Forbearance

a. Forbearance Should Extend to LDCs in Ontario

MR. LESLIE:  The next major heading is "Scope of Forbearance", and the subheading under that is "Forbearance Should Extend to LDCs in Ontario".


This is in response, I think largely, to submissions that were made by the Board hearing team to the effect that cost‑of‑service rates should continue to apply or should apply ‑‑ not continue to apply, but should apply to other LDCs in Ontario so that their customers would get cost‑of‑service storage from Union in the same way that Union's customers would under the proposals that are being made.


In my submission, the cost‑of‑service pricing is intended to protect customers from the exercise of market power by the owner of the storage capacity, and LDCs such as Enbridge, Kingston and, for that matter, Kitchener have the ability to protect their customers themselves.  They can go out and buy storage on the market, and their customers are not thereby subject to market power of vendors.  So that those participants, those intermediaries, in effect, make continued regulation and cost‑of‑service rates from Union to them unnecessary.  

I'd also point out that the transition to competitive markets would be hindered if there was a precedent of establishing or providing cost‑of‑service pricing to intermediaries.


And I think, in the end, this extends beyond LDCs.  It would probably have to include marketers, and I think the Board hearing team contemplated that.  And it would be a difficult exercise to know who qualified and who didn't, and, in my submission, there's no need for it, because Enbridge, Kingston, and Direct Energy, and other intermediaries can protect the people that they sell to by making their own buying decisions in a competitive market.


I'll point out in the case of Enbridge it would be anomalous if Union were supplying Enbridge at cost‑of‑service rates in order to benefit its customers while, at the same time, Enbridge was developing storage and selling it at market values.


MR. KAISER:  Mr. Leslie, can you stop you there?  Does it bother you that on this analysis the Union customers, in effect, are getting cost‑based rated, according to your proposal, and the customers of these other utilities would be getting market‑based rates?  Costs would obviously be passed through by the LDC.  That seems like a strange result in the name of competition.


MR. LESLIE:  Well, no, it doesn't bother me.  I mean, it's a result that arises as a result of the way the market is working.


Enbridge's customers are getting cost‑of‑service rates too.  It's just that the costs are different.  And if the cost reflects paying Union market, then obviously at this point in time, at least, it's a higher cost.  It might be a lower cost at some other point in time, and then I don't think the concern would ‑‑ there might still be a concern, but it would be a different concern.


So I think everybody's paying a cost‑of‑service.  And in this context, I think it's important to recognize that, I mean, these people are all paying different costs now, and that's going to continue.  Everybody's got different costs of service.  And the impact on the individual customers within Enbridge's franchise, for example, is quite small.  I'm advised it's roughly $5.00 a head when blended with their other supply.


So, yes, it's bothersome in a way, if you look at it from the standpoint of wanting to treat everybody in Ontario the same, but the fact of the matter is that result isn't achievable in any event.  These people are all paying different prices for gas service based on different costs of the utilities involved.


And I think, in the transition to competition, you're going to have some hiccups, and this may be one of them.  But I don't think that you require my client, Union, to sell to intermediaries at cost‑of‑service rates in order to try to level things out.  I think that would be a mistake and a step in the wrong direction.


MR. KAISER:  But my only point is this:  You justified, as you say, your change of position on this matter with respect to in-franchise by saying these customers are buying a bundled product.  It makes no sense to separate out a monopoly product from a competitive product.  


But the customers at Kitchener, they're exactly the same, aren't they?


MR. LESLIE:  But I don't make ‑‑ that isn't quite what I meant to say.  I say that you can't -- because it's a bundled product, there's a monopoly in the transportation service.  And because storage is bundled with that, it becomes part of the same product.  So it's a different product market, if I can put it that way.  You've got storage bundled with transportation.  And in that case, there is clearly market power, because of the monopoly in transportation.


And that's why we say and why the economists and competition experts told us that it would be wrong to recommend forbearance, because there is not a workably competitive market in the sale of that product, bundled service and transportation.  That was the reason for the change.


MR. KAISER:  Thank you.


5. Implementation/Implications

a. Incremental In-franchise Demand


MR. LESLIE:  My next heading is "Implementation/Implications", number 5.  The first subheading is "Incremental In-Franchise Demand".


Union's proposing, to the extent that additional storage space is required after 2007 for in-franchise needs, to buy storage in the market and put that in its cost‑of‑service at the market prices that it pays - subject, of course, to review - it's been suggested that the alternative to that should be for Union to claw back storage from the ex-franchise market, if there's any need for additional storage for the in-franchise customers.


And I'll point out that the need for additional storage for in-franchise purposes is forecast to be very small in relative terms.  Approximately 2 Bcf over the next five years is the forecast out of a total of ‑‑ it's 83 now.  It would be 85 after five years.


My submission on that point is that a claw‑back of assets allocated to the ex-franchise sales would undermine the development of new storage capacity, which has been premised on the ability to get market pricing.  


It would also lead to many of the complexities in the cost-allocation exercise that had been alluded to in others' arguments, because you would have to redo the cost allocation on a continuing basis to recognize the claw-back.


In our submission, meeting incremental demand with services sourced from competitive markets is consistent with a transition to competition and a step toward sending a better price signal to in-franchise customers who are currently receiving storage services at not only cost‑of‑service rates, but rates that are below cost‑of‑service and making decisions about how they will use those services on that basis.


Now, having said that, I'll point out, as Mr. Warren did ‑ I think it was Mr. Warren - that the impact of all of this on the in-franchise customer is not going to be -- again, isn't going to be significant and would not result in "rate shock" of any kind.


MR. RUPERT:  Mr. Leslie, can I ask you a question on the price signals comment that you just made?


MR. LESLIE:  Yes.


MR. RUPERT:  Given that most of the in-franchise customers are smaller residential small business types, they're not large corporations, what use is a price signal to them?


MR. LESLIE:  You mean because of their demand?


MR. RUPERT:  Because of the bundled service they're receiving.  So if they get charged storage at X cents today or Y cents tomorrow with this better price signal, what does it do for them?  What are they going to act on with this new information, this new price signal?


MR. LESLIE:  It may not be significant, and that was Mr. Warren's point.  It's not enough money to make anybody do very much different at this point in time.  And I think that's probably true, at this point in time, and that's why I say it's a step in that direction.  


I mean, there is a body of opinion that what you should be doing is telling people through the price what things are really worth so that people who value –-

     MR. KAISER:  No, I understand the materiality issue, but I'm just thinking about a residential consumer.  Let's say it was, under anyone's definition, a significant increase.  What's a residential customer supposed to do, then, acting on this price signal?  Is he supposed to go out and shop for storage?

     MR. LESLIE:  No.

     MR. RUPERT:  Presumably not.  Are they going to go to some retailer who's offering them a bundled product?  What are they supposed to do?

     MR. LESLIE:  I’m not suggesting that they go out and shop for storage.  I'm suggesting they probably use less gas or find other ways to achieve some of their needs.

     MR. RUPERT:  Okay.  Thanks.

     MR. LESLIE:  That's what I'm suggesting.

     MR. RUPERT:  Okay.  Thanks.

b. Functional Separation

     MR. LESLIE:  My next heading is “Functional Separation.”

     I'll begin by pointing out that our understanding of what the Board hearing team was recommending when they talked about functional separation was segregation of the ex-franchise activity, sales activity, through internal controls, Chinese walls, codes of conduct, things of that kind, but segregation of the activity through walling off the people involved, or like means, as opposed to physical separation of the enterprise.

      Our submission is that those proposals, even in that form, are premature.  Union has agreed to reporting requirements of the kind that FERC imposes, and I'll point out that FERC does permit regulated and unregulated activity to occur within the same service provider.

      Union intends to continue and will continue to sell ex-franchise storage services in the same way it has for the past 17 years.  I recognize that the incentive under the new system that's being proposed will be different.  But as long as the methodology remains the same, I suggest that the 17 years of history remains relevant.  And that 17 years has not produced complaints about the way Union has conducted itself.

      If, in the course of time and when this has started to occur and is occurring - that is, forbearance - there are complaints and evidence that Union is somehow abusing the fact that it controls, continues to control, monopoly services, as well as the unregulated service, and is misusing information or other things of that kind, then Board could intervene.  The Board will continue to control the situation through its control of the transportation and distribution activity.

      I would stress that because of the integrated nature of Union's operations, storage, transportation, and distribution, it would make very little sense and would be very costly to actually require a physical separation of those activities in a way that would lead to dislocation.

      As we've said before - and I'll repeat it - there are other ways of dealing with these concerns, through codes of conduct, complaint processes, and oversight generally. 

And if the need arises, then further steps can be taken.  But in our submission, it would be premature to do that at the outset, particularly given the fact that this is an activity that's been occurring for some time now.


c. Rate of Return / Capital Structure

     MR. LESLIE:  The next heading is “Rate of Return/Capital Structure.”

      And this relates to a submission that was made in the course of others' arguments that if the Board forbears and does not regulate the sale of storage, ex-franchise, then there should be a revaluation of Union's rate of return of its regulated business.

      That submission is based on the suggestion that 

Union's current rate of return, or its capital structure, more properly, reflects a risky storage business and should be reassessed if that business is no longer part of the regulated activity.

      In fact, Union's current capital structure does not reflect the storage and transportation risk that's being referred to.

      That was something that Union in its most recent rate case suggested should happen.  Its witnesses were proposing an increase in the equity component to between 39 and 55 percent of the capital structure, depending on the rate of return.  But that proposal was not adopted.  Part of the ADR settlement was that the equity component of the capital structure would not change.  So it is not true to say ... sorry, it increased from 35 to 36.

      But the risk component that's being alluded to in others' arguments was not recognized in the capital structure that currently exists, and therefore there's, in our submission, no need to revisit that issue if there were forbearance.


d. Cost Allocation

     MR. LESLIE:  My next topic is “Cost Allocation.”   

The arguments of others have suggested that there would be a need for a detailed review of cost allocation when the activities or the assets and activities that are associated with ex-franchise sales ceased to be part of the regulated ... ceased to be part of the regulated utility.

      In our submission, there is no need for that.  Those submissions fail to recognize that there is a very detailed cost-allocation exercise that's performed in connection with each rate case which entails already segregating the ex-franchise sales activity from the in-franchise sales activity as it relates to the storage.

      And Union has been doing that, under the Board's supervision, for as many years as it has been selling ex-franchise at market-based rates.  That's how the premium gets determined.  You have to do that exercise in order to know what the premium is.

      And that cost-allocation study is thoroughly reviewed in each rate case.  It will continue to be reviewed in each rate case. 

     So then, in our submission, the information and the exercise that's necessary - and this is a large book of material - generates large numbers of interrogatories in each rate case and contains a great deal of detail -- all that's already been done there, and can be used for purposes of implementation in 2007.


6. Power Services

a. Options

     MR. LESLIE:  My next topic - and this deals with the question of power services, “Power Services,” and the dispatchable electrical generator issues that have been part of this hearing and are largely dealt with in the settlement that was achieved, except for the question of price.  “Power Services.”  My first subheading is “Options.”

      And I'll point out that high-deliverability storage services, which are something that the power generators need or want, are available in the market from service providers other than Union.  And the evidence is that natural fuel gas, Washington 10, Bluewater, and Stagecoach, are all offering those services currently.  And the witnesses from BP testified that once the infrastructure was in place for providing such services, they would step into that market as well.

      The witnesses who appeared on behalf of the power generators indicated that they had the option of taking more or less of the services they required from Union, depending on the price.  

So, in my submission, to a large extent the issue here is one of price, as opposed to necessity of getting these things from Union itself.

      And in that connection, I'll refer you to the decision the Board made in the case involving the Green Energy Centre limited partnership, I think is the correct name, GEC.  That's found at tab 6 of our material.  Sorry, Greenfield Energy Centre.  

And I refer to that, because this was, to some extent, the same people that were here testifying with the APPrO group, or represented by the same counsel, and they made a case for bypass on the basis of the need to access competitive upstream services.


If you look at page 25 of the Board's decision -- or it begins on page 24, and the heading is "Impact on GEC":

"GEC claims that through operating its own interconnection with Vector, it will be able to pay a lower price than if it is served by Union and have greater flexibility, control, and more effective access to competitive upstream services and is available from Union, which would provide greater flexibility and greater control over future costs." 


And down below in the following ‑‑ not the following paragraph, but the one after that -- "Beyond direct cost comparisons" are the first words.  The second sentence: 

"GEC testified that it wants direct access to competitive service through operating in the wholesale market on its own." 


And there are similar comments to the evidence that was being given at page 33, 34, 35.  They talk about flexibility, control, and access to competitive upstream services; and in the Board's conclusions at page 36, as well.  

And I think that makes it clear that, for GEC at least, they clearly were of the view, strongly of the view, that they had alternatives to Union that they should be able to access, and that those alternatives are there and are available to other power generators, as well.


Now, having said that, I want to emphasize that Union has agreed to provide the services that the power generators were looking for.  Union's in the business of providing service, and they want to do that.  It's now a matter of public record that Union has initiated the open season for -- necessary to get expressions of interest in buying these services commencing in 2008.  That happened this week.  And it relates to the storage services and the upstream balancing services that the power generators advocate.  


And Union has done that ‑‑ in a prior Board decision, I should say, because of the timing and the need to get on with this, if it's going to happen.  There's a substantial amount of infrastructure entailed in providing these services.

b. Price


MR. LESLIE:  And that brings me to the question of "Price", which, as I've said ‑ that's my next heading ‑ is -- I've said is really the issue.


Union's agreed to develop those services for the power generators, and the open season, I should say, is conditional on this, but it's agreed to do so on a basis that Union will get market values for those services.  

And the evidence in this case is that for Union to attract the capital required to develop the infrastructure and put the infrastructure in place, not only for this particular purpose but for enhancements to storage generally and development of new storage generally, there is a requirement for capital that, in turn, necessitates achieving market values and a framework, an unregulated framework, in which these kinds of services can be developed.


And that's why, in the settlement agreement, the question of price became the only condition to Union going forward with providing the services.


7. Aggregate Excess Storage Allocation Methodology


MR. LESLIE:  My next heading is "Aggregate Excess Storage Allocation Methodology", and this relates, I think, almost entirely to the City of Kitchener.


Kitchener has argued that based on Union's own gas supply planning processes, Kitchener should itself be entitled to more space or should get more space than is currently being allocated or will be allocated under Union's proposals which involve the aggregate-excess methodology.  And that methodology really just looks at how much gas you use on an average day ‑‑ on an average throughout the year, and then how much more you use throughout the winter season, and allocates storage based on the difference.


And that's, in essence, the methodology Union uses to allocate storage to itself, so to speak.


Kitchener has referred in its submissions to the March 1 and March 31 control points as being a basis for justifying increased allocations of storage to Kitchener.  And that argument is itself largely based on the proposition that Kitchener needs more space in order to protect against the possibility of colder weather.


The March 1 and March 31 control points that Union establishes for gas supply planning purposes do not have that purpose.  They're not there to protect against colder‑than‑normal weather.  And, in fact, as the outline points out, the Board has directed Union to use a methodology that assumes normal weather.


If you want to understand this in more detail and how these control points work and the balance between storage and gas supply ‑ and Union buys gas if there's colder‑than‑normal weather; it doesn't allocate itself more storage - I can commend to you the response to undertaking 44, which is a detailed description of how these allocation methods work and how the Union Gas supply plan works.


Kitchener also claims that Union has something called "system integrity space" which it does and that it should get a proportionate share of ‑‑ or greater allocation of storage based on a need for a proportionate amount of such space.


That reserve, the system integrity space, is not there to protect against a colder‑than‑normal season on a planned basis.  It is there if you get a cold snap in April to meet it on a single-day basis, but not on a planned basis.  And perhaps more to the point, I think, the system integrity space is there because Union operates the system and has to have a reserve.  

Kitchener, on the other hand, does not operate the system.  They have a no-notice service.  If they need gas, they'll get it.  The question is whether or not they will have to pay overrun charges or whether they might have to buy gas in order to meet their needs.


But in our submission, Kitchener does not require more space to balance seasonally.  If Kitchener sincerely believes or genuinely believes that they need more storage for their gas supply planning purposes, as opposed to other arrangements, then it's open to them to buy storage.  


So, again, it's really a question of price.  What they're looking for is more storage at cost‑of‑service rates.


Kitchener suggested that Union does not actually apply the aggregate-excess methodology to determination of storage allocations within its franchise.  In fact, it does.  All in-franchise customers with obligated supply get storage based on the aggregate-excess methodology, subject to grandfathering, which was agreed to when this matter was first dealt with.  And the grandfathering arrangements are themselves subject to revision, if there's a revision in the customer's contract demand.


Kitchener also said that Union has made a special arrangement for power generators and should be more flexible with respect to Kitchener and others. 
      That's not accurate.  The arrangement that Kitchener is referring to is an arrangement which exists for all customers that are delivering gas on a non-obligated business, and it recognizes the difference in the supply arrangement between obligated and non-obligated deliveries. 

It does not recognize the kinds of considerations that

Kitchener is raising in its arguments.  It is not based on a demand for gas; it's based on how the gas gets supplied by the customer.


8. Deferral Accounts

     MR. LESLIE:  My final heading is “Deferral Accounts.”

     There are five deferral accounts in issue.  Two of them, 179-60 and 72, are deferral accounts that would, if the forbearance recommendation is -- or proposal, I should say, is acted on, disappear.  The other three are also storage-related or transactional-activity-related.

     Sorry, the other three are transmission-related.  They involve revenues, margins, currently of 3.4/3.5 million dollars.  

Union's position has been that there's no reason to treat those revenue streams differently than other forecast amounts.  The objection has been raised that Union's forecasts haven't been very accurate with respect to some of those accounts.  There have been variances; there's no question about it.  The amounts involved are not significant in the overall scheme of things, and the variances are related to factors that can be forecast in future.

      One in particular was, I think, a TCPL overrun situation that's unlikely to reoccur.

     This proposal is consistent with the Board's directives to reduce the amount -- the number of deferral accounts in connection with incentive regulation.  And I'll point out that there were initially in the rate case -- these proposals were initially in Union's rate case.  

There were other deferral accounts under consideration.  Four of those have been disposed of.  They're eliminated as part of the ADR process.  And these three have been transferred to this case, and we submit should be dealt with in a similar fashion.

      If not, the next opportunity to look at this would be

January 2008 in connection with incentive regulation.

      Subject to any other questions the Board has, those are my submissions.

     MR. KAISER:  Thank you, Mr. Leslie.

     MR. LESLIE:  Thank you.


QEUSTIONS FROM THE BOARD:

     MR. RUPERT:  Yes, I have a couple of questions, Mr. Leslie.  The first one is on ATCO, which I just wanted to check whether there's any difference in the facts that may change one's view of it.  

ATCO, if I understand it, was a very discrete asset, or land and buildings, separate, or had been sold.  In the case of storage, Union storage facilities are these various pools connected by pipes with compressors and a whole bunch of things, so that the amount of space or the amount of deliverability, however you define it, allocated to or assigned to the ex-franchise market is not some nice, discrete asset that you can look at and touch and separate from the rest of the business.

      So I'm wondering in this whole discussion with ATCO and other things whether that difference is important in how one assesses the ongoing interest in or involvement with or right to storage and premiums and things like that.

     MR. LESLIE:  No, I don't think so.  I mean, it's an issue, but I think it's a different issue.

      The forbearance proposal and the discussion of cost allocation assumes that you can segregate the assets and the activities that are associated with ex-franchise sales.  And that, I think, that's what your question goes to.  I mean, how do you separate the asset that you're talking about?  And that's one issue.

     But assuming you can do that, and assuming you can do it accurately, then what ATCO says, in my submission, is that those assets that have been segregated belong to the investor, not to the ratepayers.  And I don't think that there's any difference between my position in that regard and the position of the others who are opposed in interest to our proposals.  I think what they're saying is if you do the segregation, the assets should continue.  They're not saying you can't do the separation.  They're saying if you do it, you should recognize that the ratepayers have some interest in those assets.

     MR. RUPERT:  Well, briefly the other part of the question is the word “separation.”  I mean, there's no separation happening at all.  All that's happening is an accounting allocation of costs.  There's no physical separation in any sense, no operational separation, as I understand it.  Union's not proposing to operate the facilities in any different basis in 2007 if it were to get forbearance than it would otherwise operate.  So there's no separation in that sense; there's only accounting allocation of money.

      You, I think, said that Union believes no change in the cost allocation between in-franchise and ex-franchise needs to be done.  It's been done frequently in the past, and there's an established basis for doing it.

      But if the Board were to go along with Union's proposal:  Is there a difference in the economics that might lead one to look at a new cost allocation?  And here's what I'm trying to get at.  The cost allocations that are done today, which I don't pretend to understand the details but are premised on the gross margins from the ex-franchise business being shared with the consumers.  And indeed, even if there was not a big amount of space that Union has access to in-franchise but was more akin to, say, Enbridge, do consumers know that this little space not needed in the summer for them can be sold off on a short-term basis and they're going to get some of that money?

      If now none of the premium will go to those consumers and if the allocation is based on the peak storage they require on this aggregate-excess basis, we know there will be some period of time when storage is not needed that's allocated to them in the summertime, and so on.  If they're not going to get any return at all from the sales of that storage, short-term transactions, wouldn't they want to reconsider how much of the cost of this in-franchise allocation they're prepared to bear, as compared to the existing situation?

     So I'm prepared to bear the cost and rate of return, full recovery of operating costs for this slice of in-franchise space, knowing that, in any event, that some of it’s not required from time to time, there's a sharing of the premium.  If that sharing of the premium goes away, wouldn't people say, Maybe I should be getting allocated less costs now, because, in fact, the value of this temporarily idle space is going entirely to Union under Union's proposal, and no longer to me?  

So it's a bit of a jumbled way of asking the question, but do you understand what I'm saying, that if it changes who gets the money of this, should that not lead to a re-examination of how the costs of the asset are allocated?  

     MR. LESLIE:  Yeah.  And I'm not sure this is the answer to your question, but the thought that occurs to me as you were asking it is that that need or that recognition of that issue can be accommodated through the Board's ongoing review of the costs of the regulated enterprise.  

I mean, it's not like this is a one-time occurrence from that standpoint.  The Board is going to continue to review the costs that are being allocated to the regulated enterprise which are the people that your question is directed at; i.e. --

     MR. RUPERT:  But it might be, depending on the way the

Board goes on incentive regulation.  It potential might not be for three or five years in the future.

     MR. LESLIE:  I recognize that, but at this stage, at least, is the best answer I have to your question. 

If you would like us to consider it and come back to you with something more, we can do that.  But I'm not sure ... is there anything ... 

[Mr. Leslie confers with client]


MR. LESLIE:  Excuse me, Mr. Rupert.  I'm talking to someone who really understands this.

     Mr. Rupert, Mr. Packer is saying that the current cost-allocation methodology -- and Mr. Packer is at one time, at least, the person at Union who did this activity, really recognizes how costs are being caused, and allocate them on a basis that would, he suggests, recognize your concern.

      But I also recognize that may not be a full answer to your question.  And if you would like to us consider further, we're happy to do so.  I promise not to do use it as a basis for any more on that.

     MR. KAISER:  Well, just on that, you referred to U44 in your argument.  

MR. LESLIE:  Yes.


MR. KAISER:  Is that the document that lays this out?


MR. LESLIE:  No, that document deals with storage allocation for purposes of the Kitchener excess ‑‑ the aggregate-excess methodology, as opposed to some other methodology.


The document that deals with the allocation -- and I'll give you the reference.


MR. KAISER:  Oh, I'm sorry, A4.3?


MR. LESLIE:  Yes.


MR. KAISER:  Is that in this proceeding --


MR. LESLIE:  Yes.


MR. KAISER:  -- or another proceeding?


MR. LESLIE:  Yes, it is.


MR. KAISER:  So K4.3, if we look at it, would show us that the costs have already been taken out, as it were, insofar as those costs related to ‑‑


MR. LESLIE:  There may be other exhibits that are more responsive to the question Mr. Rupert is asking.  


[Mr. Leslie confers with client]


MR. LESLIE:  It identifies the allocation of rate base, but there may well be exhibits that are more responsive to the question you're asking, Mr. Rupert; and if you like, we could, at the very least, identify those.

MR. RUPERT:  That would be helpful, because what I think Mr. Packer seems to be saying is that in allocating costs and calculating rate base today, Union already recognizes that in fact part of that asset is ‑‑ I'm talking now about short-term transactions, not long term.  Part of that space is being used for ex-franchise transactions during the year, and, in fact, costs related to that in some ‑‑ determined on some basis, are already pulled out to be used to offset the ex-franchise revenues.


That's what I think you said; right?


MR. LESLIE:  That's my understanding.


MR. RUPERT:  If there's an exhibit that shows that or summarizes that, that would be helpful.


MR. KAISER:  And would that exhibit reflect the existing split, such that if there was no split and the shareholder got to keep it all, there would be a different analysis?


MR. LESLIE:  Sorry.


[Mr. Leslie confers with client]


Mr. Packer suggests it might be more efficient if he did this dialogue, rather than me. 


MR. KAISER:  That is fine.


MR. LESLIE:  And I agree with that.


MR. PACKER:  I just wanted to make sure that the response to your question, Mr. Rupert, was clear.


What I was trying to explain was that there are principles that underpin the existing cost-allocation study.  Those principles look at the cost causation associated with the costs that are being allocated.  


In the context of what you put to us, you're asking whether the temporary use of an asset would change those principles, and I don't think they would.  Those assets would still be reserved for in-franchise customers' use.  It would only be on a very temporary basis that they wouldn't be needed by the in-franchise customers, and that wouldn't change the cost-allocation approach, in my assessment.


MR. RUPERT:  Let me ‑‑ I find it difficult with this storage, in the long term and short term, to get my questions clear.


Let us use a simpler case.  Just see if we're on the same wavelength.  If I own a car and I know that I use the car at certain times of year, sometimes heavily; other times it's idle.  And if someone says to me, I'll take your car and I'll rent it out and make some money for it, as long as we can split the proceeds.  I say, Fine.


If that runs on for a while, the person comes back and says, I can still rent the car out when you're not using it, but I want to keep all the money.  Then I'm not so sure that I'm so satisfied to pick up the full carrying costs of that car and the fuel and everything else.


So the question is:  Does your current allocation recognize that the person who's picking up the full tab for this is getting some money or not? 


MR. PACKER:  From my perspective, the recognition which you've identified would be outside of the cost-allocation process.  The cost-allocation process would still maintain the current approach to allocating costs between the markets, which is on peak‑day usage, which you have explained would be something that would, I think, on a principle basis, be outside of the cost-allocation process.


MR. RUPERT:  Well, maybe you could follow whatever there is on the cost allocations in these undertakings and I can look at that.  


MR. LESLIE:  We will.


MR. RUPERT:  And the last question I just wanted to ask, because you didn't mention it, although it has been mentioned by three or four other parties, was I just wanted to ask for your summary thoughts on this Langford report and the significance of it to the question of who is entitled to cost‑based storage.


MR. LESLIE:  Well, the Langford report, as I said, is used for the proposition that storage is ...


[Technical difficulties]


MR. LESLIE:  Is it okay now?  Thank you.  And that's no doubt true.  It's true of a number of things that are subject to competition.  So I'm not sure that the Langford report is really dispositive of anything.  

There's some suggestion, I think, that the utilities have had an advantage as a result of the Langford report.  I don't know whether that historically is true or not true.  The utilities have historically been the ones that have developed storage.


More currently, there are independent parties coming into the market and doing that, not in a big way, so far, but they are there.


Those are my thoughts on the Langford report.  I mean, the fact that storage is something that people need and use and in Ontario is not dispositive, in my view.  The trees that are harvested by lumber companies are like that, as well.  But that doesn't mean that their rates are regulated in the way the gas utility's rates are regulated.


MR. RUPERT:  Thanks.


MR. KAISER:  Just on that last point, Mr. Leslie, because you've been around this business a long time and you probably have an institutional memory larger than ours.  On this Langford issue -- I guess it was Mr. Thompson.  It may have been Mr. Ryder.  In any event, it made much of the point that your client was given preferential access, or at least the Ontario utilities were given preferential access to this scarce resource.  And there was reference to some case where somebody else wanted to come in and develop storage and didn't get really very favourable treatment, was the sort of suggestion.


And that's probably the extent of the record at this point.


Can you be a little bit more helpful on your previous answer that ‑‑ I mean, did you agree or not agree that your client has had a preferred access to this storage by virtue of, in effect, governmental or regulatory policy and, therefore, there's an obligation to return the fruits to people of Ontario?


MR. LESLIE:  I'm not aware of any policy that favoured the utilities, Enbridge or Union, over anybody else that wanted to develop storage.  I think the utilities obviously had some positional advantages as a result of what they do, but I'm not aware of any government policy that said they get first crack at it.


MR. KAISER:  All right, thank you.  

We'll take the morning break at this point and come back in 15 minutes. 
     --- Recess taken at 11:06 a.m.

     --- On resuming at 11:28 a.m.

     MR. KAISER:  Please be seated.

     Mr. Cass.  


REPLY SUBMISSIONS BY MR. CASS:

     MR. CASS:  Thank you, Mr. Chair.

     In order to assist with the presentation of reply argument on behalf of Enbridge Gas Distribution, we have prepared a compendium that includes a disparate  collection of references that I will be taking the Board to.  We felt it would be easier to collect them in one place, rather than asking people to search through the record.

      I believe that copies have been provided to the Board

Panel members and passed throughout the room.  There are as well some additional copies on a desk in the back part of the room for anybody who might not have received it.

     MS. SEBALJ:  I also took the liberty of marking it as

Y.1.1.

     EXHIBIT NO. Y.1.1:  COMPENDIUM OF REFERENCES

     MR. CASS:  Mr. Chair, I'm going to depart completely from the planned sequence of my argument in order to address one question that was put to Mr. Leslie at the conclusion of Mr. Leslie's submissions.

      The question had to do with the Langeford report and whether Ontario gas utilities have received any sort of preferential access to gas storage assets.  


From the point of view of Enbridge Gas Distribution, Mr. Chair, the answer to that question is an emphatic no.  There has been no special access to gas storage assets that Enbridge Gas Distribution has received.

      It's not in the compendium.  I wasn't intending to address this, but I did bring the Langeford report with me.  

One can see right from the opening paragraphs of the Langeford report, specifically page 2, that what was under consideration at that time were, in fact, applications for designation of storage pools by a couple of entities.  This is indicated at page 2.           


In 1960 two applications were received by the minister for the designation of several pools in Lambton County as underground natural gas storage areas.  One of these applications was made jointly by the Union Gas Company Limited and its subsidiary, et cetera.  The other application was made by Imperial Oil Limited.


The history of this, as revealed in the Langeford report, Mr. Chair, is not one of necessary development by utilities.  On the contrary, at the time this report was written, the developers that were being discussed were Union and Imperial Oil Limited, which is not by anybody's definition a utility.

      So the first point is that the Langeford report was not contemplating that utilities were going to be the preferential developers of storage.  The second point is that Enbridge Gas Distribution came to its interests in storage assets not by any preferential access but by way of making a private deal with Imperial Oil Limited.  

I will have further to say about that as we go on in the submissions.

      The point here, though, is that there is nothing preferential about a utility making a private deal with an owner of gas storage facilities in the open market, in an open market transaction.

      Another example that the Board would be well aware of is the pool operated by Enbridge Gas Distribution called the Dow-Moore Pool.  The reason it's called the Dow-Moore Pool is in order to operate that pool and have it designated as a gas storage area Enbridge Gas Distribution had to make a private deal to attain the interest of Dow Chemical.

      Again, this development has not been exclusively a utility activity, and there has been no preferential access on the part of Enbridge gas distribution.  The access primarily has been by way of its ability to make deals, private arrangements, with owners of storage facilities.

      Now, it is true that the Langeford report talks about priority for Ontario.  The context of that priority for

Ontario is not utility acquisition of assets; it's specifically said to be the use of the assets.  It's this concept that there should be some priority for Ontario customers.

      I didn't come here today with the intent of making submissions to the Board about whether that's right or wrong.  I think it's fair for the Board to question whether, in today's environment, that that sort of parochial attitude, that this resource should be protected as a priority for Ontario consumers ought to continue.  I think it's well known, for example, the initiatives that the Ontario Minister of Energy has been making, I think, with Quebec, and I think also with Manitoba, in the electricity area and in other areas to try to work together more.

      I think there's a serious question as to whether the parochial attitude described in the Langeford report continues to apply.  I didn't come here today to take a position on that in front of the Board.  I point out as well that natural gas markets have changed tremendously in the over 40 years that have passed since the Langeford report was written.  And again, I ask the Board to consider that in its determination of whether these statements in the Langeford report continue to have relevance.

      The point, though, is that the priority that was addressed in the Langeford report was not any sort of preferential treatment of utilities for their access to assets; it was a priority for Ontario consumers in relation to use of assets.

      Having said that, Mr. Chair, I'll now go to where I intended to be with my submissions.

      I had just a few introductory comments.  I wanted to say at the outset, first of all, that there has been a wide range of interests represented in this proceeding and a wide range of arguments presented.  In the view of Enbridge Gas Distribution, it's not necessary to address each and every argument that has come out from a wide range of different perspectives, and I won't attempt to do that.  I will attempt to address what I believe to be the important points in the other arguments.

      At the same time, though, it should be clear that if there are points that are not touched on in these reply submissions, it by no means means that Enbridge Gas Distribution agrees with the other points.

      The second introductory comment is in relation to the issue about allocation methodology that Kitchener and Union have been addressing.

     Enbridge Gas Distribution has not become engaged in this issue.  It does not apply in respect of Enbridge Gas

Distribution.  And it's certainly Enbridge Gas 

Distribution's expectation that any result of the issue will not in any way be taken to apply to this company or to its operations.

      Now, I have referred already to the number and variety of interests represented in this proceeding.  While of course the Board has had generic cases before and it's not unprecedented for there to be a very wide range of interests to be represented, in my submission this case does represent something that's not common for the Board in the sense of the diversity of the interests that have come to present their interests to the Board, including parties like BP, Gaz Métro, Nexen, even Tribute Resources, and MHP.

     As I've already said, the number and diversity of these interests may create the appearance of a great many complex issues that need to be resolved, but as I will attempt to indicate as I go through these submissions, it's the position of Enbridge Gas Distribution that the case need not be as difficult as some of the arguments that you have heard might suggest.

      Enbridge Gas Distribution submits that despite this wide range of views presented, no one has questioned one proposition, which is a very straightforward and basic one; namely, that an effectively operating gas storage market is an important element of our energy industry.

      In its report from the Natural Gas Forum, the Board identified three then-recent developments that had put storage on the Natural Gas Forum agenda.  This is in the compendium at tab 2.  What you will see here is an excerpt from the Board's report, pages 38 to 40, setting out these recent developments, as you'll see in the middle of page 38, that put storage and transportation on the agenda.


One is the growth in gas‑fired generation.  Another is the role of storage in an environment of higher gas prices and greater price volatility.  That's at page 39.  

And the third is the changes in structure for natural gas demand, which, as far as Enbridge Gas Distribution is concerned, is important in this context because of what one might call increased peakiness.


So in the case of Enbridge Gas Distribution, we have these three developments, taken together with the company's general growth, that put storage and the operation of storage markets squarely on the agenda.  

For all these reasons, we submit that it is important at this juncture that the Board consider the regime going forward that's going to encourage effectively operating storage markets and the development of storage.


As far as effectively operating storage markets are concerned, it's my submission that the underlying thrust of Section 29 of the Ontario Energy Board Act is that when competition is sufficient, that competition is going to result in the most effective market.  And I will come back to Section 29 later in these submissions.


The other side of it is storage development.  And in my submission, although it's certainly not unanimously accepted in this proceeding, it's been quite widely recognized that the current regulatory regime is not encouraging further storage development.


On the other hand, the evidence has revealed that across the border in the United States specific actions have been taken to loosen regulatory obstacles that are perceived to have impeded storage development.


In Ontario, it seems that effectively there is now forbearance for parties other than utilities and their affiliates.  

But, in my submission, this has not had the desired effect of stimulating development.  I say this because, despite all the interests the Board was able to hear from in this proceeding - and I named some of them, including Tribute and MHP and many other parties - I say to the Board that not a single party has come to the Board to say that anybody currently is following a systematic plan to explore for the possibilities of new storage in Ontario.


The Board, in my submission, simply has not heard that in this proceeding.


Now, in relation to the role of the utilities in storage, a point that I will touch on several times as I go through these submissions is one of risk.  I will develop this later as I move through the points that I want to make, but the evidence that has been presented to the Board, and, in my submission, has not been disputed by any other evidence from any other party, is that the risks associated with storage development are not ‑‑ are greater - are not equivalent to, are greater - than the risks of running a gas distribution utility.


From the point of view of the utilities, the difficulty with the current regulatory regime, in terms of development of gas storage, is that there is no recognition in the regime of the mismatch between the risks of gas storage development and utility‑allowed returns.


Now, on the other side of the argument, the Board has heard from some parties an alarm about a cost to ratepayers of something approaching $170 million a year.  I characterize this as an alarmist tactic, not intending to disparage anyone but simply to make the point that this tactic is arguing against an approach that nobody is suggesting.


This number is based on an assumption of the immediate repricing of all storage in Ontario.  Nobody in this case is suggesting that.  So to argue on the basis of something that nobody is proposing, in my submission, can be properly characterized as alarmist.


Now, the number of $170 million itself is highly suspect.  The reason for that is it can hardly be said to have received any careful analysis in this proceeding, for the very reason that it assumed a scenario that no one was proposing.  And even aside from the fact that the number is highly suspect, the more fundamental point is that, in our submission, some parties have tried to distract attention from the real case before the Board by harping on something that is not before the Board.


This then brings me to the comments that I wished to make about Section 29 of the governing legislation.


The arguments of a number of parties have proceeded on the basis that the Board's forbearance determination under Section 29 turns on a traditional form of public interest analysis.  In my submission, whatever Section 29 might say, this is certainly not what it does say.


If what the legislature had wanted to do was have the Board perform a traditional public‑interest analysis to decide whether to forbear, all the legislature had to do was say in Section 29:  The Board shall determine whether it is in the public interest to refrain, in whole or in part, from regulating, and so on.


It would have been as simple as that to make Section 29 a public‑interest determination by saying:  The Board shall determine whether it is in the public interest.


So, yes, it is true that the words "public interest" appear in Section 29, but not in the context of suggesting that this is a traditional public interest analysis.


The words "public interest" appear in the context of competition, sufficient competition to protect the public interest.  The structure of this section is that competition, if it is sufficient -- and I readily accept that's the key question.  If it is sufficient, competition is the protector of the public interest.  That's what Section 29 is saying.  There is not a call or any suggestion in Section 29 of a traditional public interest analysis.


The second point on this - and this is very much an alternative, because in no way does Enbridge Gas Distribution concede that this is some kind of a broad public interest determination - but even if the Board is to embark on that type of determination, it's our submission that those who have attempted to bring these considerations into the case, broad public interest considerations, have presented only a very narrow view to the Board of what the public interest might be.


I have in the compendium included excerpts from certain arguments, and I will take the Board to one.  I wish to emphasize before doing this that there's no intention to pick on any particular party or criticize any party.  I think many of the excerpts that I've included are representative of positions of different parties, and I've included them only to represent a position that, in our submission, is wrong.


So in that context, I've included in the compendium a brief excerpt from CCC's argument.  So that will be at tab 5 of the compendium, page 55.  


And I have taken the liberty to underline certain elements of the compendium just to speed up the process today.


In paragraph 15 of the CCC's argument, the Board will see the submission that: 

"If the granting of some or all of the relief requested by the utility results in material increases in the prices which consumers must pay without offsetting benefits in the form of the prospect of corresponding decreases in the prices, then the Board should deny that relief." 


Well, in my submission, this argument reduces the inquiry to a cost/benefit analysis and even a very narrow sort of cost/benefit analysis that is restricted only to looking at potential increases in prices opposite corresponding decreases in prices.


It's my submission that, again, whatever Section 29 might say, it certainly does not reduce the Board's determination of this issue to this narrow form of cost/benefit analysis that's been described here.

      Again, it's our submission that it's the competition that protects the public interest, and the determination in this case is one as to the sufficiency of competition.

      But even if one is to accede to these arguments about the Board looking at the public interest, what those making the arguments have done is go to the Board's objectives.  So one can see that, for example, in paragraph 15, that CCC refers to Section 2 of the Act, setting out the Board's objectives.

      The difficulty is that the arguments that have done this tend to focus only on part of one objective.  Even if there is to be a public interest analysis to be done, it surely cannot be the case that the analysis could focus only on part of one of the Board's objectives.

      Now, the objectives are at tab 4 of the compendium.  And I don't mean to spend a lot of time on them, because I think we all know these backwards and forwards.  The only point that I wish to make is to bring out that protection of the interests of consumers with respect to prices is part of the second of the Board's objectives set out in Section 29.  Also, reliability and quality of gas service is part of that objective and is apparently equally important.

      Other objectives include facilitating competition in the sale of gas.  I would quite readily concede that this case is not directly about competition in the sale of gas, but I would submit that opening up the storage market indirectly facilitates the overall competitive supply market.  I submit that's an appropriate consideration for the Board if this were to be a public interest analysis of the traditional sort, which, in our submission, it is not.

      Another objective is number 4, "Facilitating rational development and safe operation of gas storage."


Again, to come back to my comment about development of gas storage.  Among those who addressed the point in evidence, there seemed to be no dispute that developing storage is vastly difficult in a technical sense and is much riskier than utility distribution services and does not fit within a cost-of-service regulatory framework.  
Storage development in Ontario takes place in Ontario for the purpose of developing storage service, most of which must be made available at a liquid trading point, which in the case of this province is Dawn.  Thus, in order for new storage to be developed and to take account of this objective about rational development of gas storage, forbearance at Dawn is needed in respect of gas storage.

      And again, it's not -- I don't want to go on much longer about the objectives in Section 2, but another one, as the Board would be well aware, is in item 5, “Energy Efficiency.”  And in argument in-chief, Enbridge Gas

Distribution already made submissions about efficiency and how forbearance moves in the direction of efficiency.  And I won't repeat those.

      Now, finally on this point, even if the Board were to do this public interest analysis under Section 29, which some parties seem to want the Board to do, for all the reasons set out in the company's argument in-chief at pages

17-19, the company submits that it crafted its proposal in a manner that creates a balance of many of the important factors that would otherwise go into a broad assessment of the public interest.  I won't repeat them, but, again, they were set out at pages 17-19 of the argument in-chief.

      This then brings me to some general comments about forbearance and a competitive market.  I don't have a plan to spend lot of time on this, because, to a large extent, I defer to the arguments that Mr. Leslie has presented in this case and adopt those arguments.

      In the initial arguments of both Enbridge

Gas Distribution and Union, it's my submission that the evidence showing the existence of a vibrant competitive storage market at Dawn was carefully summarized.  You can find this at pages 8 to 11 of Enbridge Gas Distribution's initial argument and pages 11-13 of Union's initial argument.

      In the submission of Enbridge Gas Distribution, the evidence is clear that the Ontario utilities do not have market power in the storage market at Dawn, and forbearance on the basis proposed by the utilities is a direct application of Section 29 in this case.

      I point out as well that while the Board hearing team did not enter this case in any way accepting many of the propositions of the two utilities put forward, as the evidence developed and as the case came to its conclusion, the Board hearing team did, in fact, alter its position to move much closer to the propositions the utilities were putting forward.

      I don't say this in any way to put the Board hearing team on the spot, but merely to make note of the impact of that evidence as it developed on at least one important party in this proceeding.

      Notwithstanding that, of course, the consumer groups in particular doggedly insist that there is no proof of a competitive market; IGUA and others speak of this "price screen test", under which they urge the Board to apply this 10 percent threshold to current storage rates.  Mr. Leslie has already dealt with that.  I don't intend to repeat what he said.  

In my submission, the words of Energy Probe perhaps put it in a fashion that I would not normally do because of the desire to remain somewhat temperate in the remarks made to the Board, but Energy Probe addressed this notion of a 10 percent threshold being applied to regulated rates, and in a nutshell called it "silly."  That is in the compendium at page 57.  

The Board will see the paragraph there where Energy Probe says:

"It would be silly for the Board to use regulated prices as a proxy for competitive prices when competitive prices can be seen directly.  Obviously, Ontario's regulated prices are far below competitive prices.  This is because prevailing regulatory practices use a depreciated historic capital cost basis for rates.  Competitive prices can be seen in the results of competitive auctions and open seasons that happen routinely in and around Ontario."

Again, on behalf of Enbridge Gas Distribution, I don't think more need be said in light of the submissions made by Mr. Leslie and the obvious inability of those putting forward this 10 percent threshold idea to even get off first base, so to speak, in persuading another party like Energy Probe that there was anything to it at all.

      Now, the suggestion has been made by some parties that perhaps the Board might apply forbearance to pricing but still maintain authority over revenues obtained from the sale of the services.

      In our submission, first, if forbearance is to be effective as a motivator for storage development, this sort of proposal, I think quite clearly, defeats the underlying purpose.  

Second, in our submission, when Section 29 speaks of the Board refraining from “exercising any power or performing any duty in the event that there is sufficient competition,” the notion that the legislature might have intended the Board to use this section as a basis to develop a hybrid that's not really forbearance and it's not really regulation either can't be the case.

In my submission, there's nothing in the words of Section 29 to support the notion that this middle ground - that's not really in one category or in the other - is what was intended by the statutory provision.


There has also been some discussion in argument about reporting requirements under forbearance.  Again, the submission of Enbridge Gas Distribution is that forbearance either is something that the Board accepts, which, in our submission, it ought to, or it is not, but the notion that the Board will forbear from something but then have reporting requirements is inherently inconsistent.  


The notion of forbearing is that competitive forces in the market will protect the public interest once the Board finds that those are sufficient.  There remains no need for the Board to fulfill its regulatory role in respect of reporting or anything else when competition is serving to protect the public interest.


I'll then move on to discuss transactional services, and this, in turn, will take me to some discussion of the ATCO case, which a number of intervenors have referred to, and Mr. Leslie has, as well.


I will try not to duplicate what Mr. Leslie said, but, as it happens, one paragraph in particular of the decision that I will refer to is one that he also took the Board to.


In any event, as discussed at pages 19 to 21 of the company's initial argument, transactional storage services are competitively sold at Dawn, and the company submits that under Section 29 a forbearance decision should follow.


Again, in the company's submission, “forbearance” means that pricing, along with rates and revenues, are removed from regulation.  It does not mean some sort of hybrid of regulation and forbearance.


Now, in their response to the company's arguments about transactional services, parties have advanced a theory that, in our submission, is not correct either in law or in fact, and I will deal with both of those in turn, the law and the facts that the Board has heard in this case.


The governing law, of course, always starts with the OEB Act.  And in this context, we're talking about Section 36.  It's in the compendium.  I don't suppose that anyone needs to turn it up, because we all know the words of Section 36 so well.


But under subsection 2 of Section 36, what the Board does when it makes rate orders is, in addition to rates for the sale of gas, which I don't think are relevant for present purposes, it approves or fixes just and reasonable rates for the transmission, distribution, and storage of gas.


Now, the important point in this context is that these are all services:  Transmission, distribution, and storage of gas.  Nobody would think for a moment that when the Board is setting rates under this provision, it is setting rates for someone to sell transmission assets or sell distribution assets, or sell storage assets.  These are all services that are being discussed.


And the whole rate‑making process in relation to these three types of services, in my submission, transmission, distribution, and storage, is about determining, as is very frequently said before this Board, a cost of service.


Now, in the manner that cost of service has traditionally been determined, the Board has done things like establish a rate base and establish or approve an appropriate return on the capital required to fund the rate base.  And in my submission, this method of what is really establishing a rate for a service has engendered a way of thinking that the ATCO case now tells us is wrong, but that has permeated the thinking of many of us involved in these proceedings.


The thinking that has developed because of the manner in which the price of the service is determined is that somehow ratepayers are paying for assets.  Again, rate base is used in the calculation.  

There are other elements of the calculation, but the calculation is all about determining a price for a service.  It is not about determining whether somebody is paying for an asset.  And this is where I think that the ATCO case has assisted us by setting out the correct path.


Now, there is discussion in arguments about whether the facts of the ATCO case are the same as the facts of this case.  One could debate that.  If the Board were to decide to forbear in respect of storage, one could make the argument that then assets in relation to storage are no longer used and useful for utilities' service, similar to the assets in the ATCO case, and so on.


I don't think it's necessary to get wrapped up in a comparison of the facts of the ATCO case to the facts of what the Board is thinking about in relation to storage forbearance.


The reason for this is, in my submission, the points that are being made to the Board about ratepayers paying for assets ‑ and I will take the Board specifically to a couple of examples ‑ they land directly on one of the steps of the Supreme Court's path of reasoning in the ATCO case.  And they are so directly on that path of reasoning that the Supreme Court decision shows us that they are wrong.


This is why I have included in the compendium, as I've said, paragraph 68 only of the ATCO decision.  Mr. Leslie has been good enough to include the entire decision in his material.


For the sake of being efficient in proceeding with argument, I included only the head note of the case and the particular part that I wanted to refer to, which is at page 71 of the compendium.


Again, the relevant portion has been underlined to expedite argument this morning.  At paragraph 68, the Supreme Court is describing at least part of what I've called its path of reasoning to get to the conclusion that it reached in that case about ownership interests in utility assets.  And what it said along that path was: 

"Through the rates the customers pay an amount for the regulated service that equals the cost of the service and the necessary resources." 


So that goes back to what I was saying about Section 29.  Fundamentally, we're talking about the cost of a service.  We're not talking about somebody selling transmission, storage, or distribution assets.  

The decision goes on to say: 

"They do not by their payment implicitly purchase the asset from the utility's investors.  The payment does not incorporate acquiring ownership or control of the utility's assets."


And perhaps most importantly in relation to what one will see in some of the arguments in this case, the decision goes on to say: 

"The ratepayer covers the cost of using the service, not the holding cost of the assets themselves." 


And then further down in the paragraph: 

"Ratepayers have made no investment.  Shareholders have, and they assume all risks as the residual claims to the utility's profit."


Now, again, not to single out any particular arguments, because I think that the type of reasoning that I've referred to that is contrary to the ATCO decision, can be found in a number of arguments in this case, but I've included just two examples, the first one being at tab 9 of the compendium.  

And I've included a number of pages to give the context, but to shorten things, at page 77 of tab 9, one can see the statement in VECC's argument about customers who paid for the acquisition of the assets with their rates.  And that's been underlined.


And, again, the context is all here.  I realize that in order to expedite things today, I'm omitting the context, but the point here is just to bring out how this notion that customers paid for the acquisition of assets has permeated the thinking of those of us who appear before the Board so much that even in this argument by VECC addressing the ATCO decision, it's still being said.  


And there's a LIEN submission, as well, in the compendium.  That's at tab 7.  And at page 62 there's a statement that: 

"Such customers paid for the assets providing storage services through their bundled rates for delivered gas."  

In my submission, this notion that customers have paid for assets is completely contrary to the line of reasoning in the ATCO decision that I highlighted by taking the Board to paragraph 68 of the decision.

Now, the other point that I said I would make in relation to this is that not only is it wrong in law, it's wrong in fact, because Mr. Grant, when he was testifying, was asked the question about the extent to which the company had ever paid for storage assets and not achieved recovery, and an undertaking was given.  That undertaking is at tab 10 of the compendium.  It's the response to Undertaking No. K7.9.  

Again, I've taken the liberty of underlining some of the keywords.  Instead of reading the words, I will point out the gist of what is said here.

      As the Board will see, and as I've already alluded to, the company came by many of its important storage assets through Imperial Oil.  Originally, Tecumseh gas storage was set up so that the assets from Imperial would be moved into Tecumseh, which would be owned 50 percent by -- at that time, I suppose it would have been Consumers Gas, now Enbridge Gas Distribution -- and 50 percent by Imperial Oil.  

When eventually the company acquired the remaining 50 percent of the shares of Tecumseh from Imperial Oil at a cost indicated here apparently of $19.6 million - and of that the Board specifically disallowed, including in rate base, a $5 million component of that - that was deemed to be a premium.

      Another example given here is when the company installed a compressor that was designated as K.711.  As is pointed out here, the company was disallowed recovery of costs of $457,000 due to a cost overrun.  

Now that's not, of course, a significant number.  The $457,000 to something like $5 million.  The point here, though, is the Board will remember that when Mr. Grant was describing a number of the different risks associated with the development of storage, and specifically even the enhancement of an existing pool, he went through things like how the drilling of wells is so much different than operating a gas distribution utility, and so on.  But he also specifically pointed out in today's environment the very real risk the company would face of cost overruns.  And here, indeed, is the example given of where recovery of costs were denied because of an overrun.  


So the risks are very real, and the statement that ratepayers have paid for all of this is not only legally wrong in leading to any sort of conclusions that have been argued for by other parties in this case, but it's factually not correct in the case of Tecumseh gas storage.

      Now, in preparing for these submissions, we've thought about analogies, because the Board has heard a number of analogies which, in our submission, are not at all appropriate, and have really struggled with the idea of presenting, so to speak, a competing analogy to the Board.

      So I embark on this with some trepidation, but really the best analogy that one can make for storage is really warehousing.  And unfortunately it's difficult to bring that analogy into any sort of public service or rate-base type of comparison to make it a true comparison.

     But I think what one could see from this analogy is that when one starts to compare what a company like Enbridge Gas Distribution offers to customers by way of gas storage to any other sort of a warehouse, it's not actually the warehouse space, so to speak, that's being offered.  It's actually more like a logistics service, in the warehousing context.  It's more like the customer provides a good to the company at a particular time and has the right to get it back at a particular rate and at particular times.


There's nothing to say necessarily, and, in fact, other parties like APPrO have emphasized this in their argument -- there's nothing to say that it necessarily is in the warehouse or is achieved through the company's transportation assets or other assets.  

So, in the case of the warehouse analogy, it's not actually space in the warehouse that's being acquired.  The asset may actually be on a truck; it may never make it to the warehouse; it may be somewhere else in the distribution system.  What is being acquired is like a logistics service.

     So where this takes us, to the extent that analogies are useful at all, is that the party buying that logistics service is not buying warehouse space, by any stretch of the imagination.  Not even renting warehouse space.  It's not acquiring any right to have the good in a particular place in the warehouse.  It's not paying for any asset-based rights whatsoever.

      It's paying entirely for a service which is a logistics service and in relation to what is provided to that party is quite detached from the asset behind it that may be used to provide the service.

     MS. CHAPLIN:  Mr. Cass, at the risk of entering into your analogy --  

    MR. CASS:  Yes.

     MS. CHAPLIN:  But wouldn't you expect that a client that was entering into an agreement with that warehouse on a cost-plus basis -- in other words, that client is agreeing to pay for the full costs of that warehouse, which is essentially what ratepayers do -- would that client not expect, to the extent that that warehouse or the services that that warehouse helps provide, were sublet to somebody else; would that client not expect to see some of that benefit, since they have agreed to a cost-plus contract?

     MR. CASS:  I'm sorry, Ms. Chaplin, because I really can't do anything other than disagree, I wouldn't have seen that, to give you my most sincere opinion.  

If I could put it this way:  If we were to step back from this regulatory context that we are so used to and to step back from the thinking that occurred before the ATCO case, and we were to think of a private-enterprise business offering a service on a cost-plus basis to a party and saying, We're going to charge you our cost, and then that party investing in an asset that enables it to provide that service finding some other use for its asset -- let's assume it's completely unrelated to the service.  It's not to the detriment of the service, et cetera -- and that party can use its asset to achieve some other revenue; again, speaking for myself, aside from the regulatory context that we're used to, I don't think in a private-enterprise economy such as that which we have in Canada, that someone would have thought, Well, if you were in that other revenue, you have to decrease the price of the service to your customer.

     MS. CHAPLIN:  You don't think that exists in contracts?

     MR. CASS:  I think it could be contracted for.  It could be contracted for and laid down.  Then the analogy in this case would be perhaps to lay it down in the legislation.  It could be laid down in a contract, if that's what you're asking me.  Parties can within the law bargain for whatever they want.  I'm sorry if that wasn't the question.

     MS. CHAPLIN:  No, I'm just suggesting in your sort of common framework that you're suggesting.

     MR. CASS:  Yes?

     MS. CHAPLIN:  Wouldn't you expect that the client who is entering into a contract on costs-plus would protect their interest or to some extent for that eventuality?

     MR. CASS:  I'm sorry, Ms. Chaplin.  I understand your question now.  Yes, it could be bargained for.  

My response to your question would be I'd be surprised to think that parties bargaining for, say, the logistics service I think I've described would say, If you use our warehouse for your purpose and earn other revenue, that should reduce my costs that I’m paying for my service.  I'd be very surprised that that sort of thinking would enter the customer’s mind.

     MS. CHAPLIN:  Okay.  Thank you.


MR. CASS:  I mean, that is the best I can say in response to the question.

      I did want at this point to move on, then, to the obligation to serve, which has been the theme of a number of arguments that the Board has heard, if it's appropriate to move ahead.

      And when I say “the obligation to serve,” I'm perhaps using that somewhat loosely, because there's been a fair amount of discussion about options in the other arguments, and I'm not sure that to me that would all, if any, be part of what I would normally call the obligation to serve.  

But if I can take one submission as an example.  In the Kitchener argument, which I did not include in the compendium, but it's at Volume 16 of the transcript, pages 165-166, there's discussion of a general obligation to develop new storage.  I don't put this in the category of obligation to serve, but it's in line with some of the other submissions that have been made in that category.

      In my respectful submission, it can't be the case that distribution utilities are under an obligation to develop storage or new storage because distribution utilities don't necessarily even have to have storage. 
Not to pick on NRG, but NRG, for example, can't be under an obligation to go out and develop storage in its role as a distribution utility.  So then does the obligation, if I might ask rhetorically, arise in relation to storage owners?  


I submit that can't be the case either.  Whether it's a company like Tribute or, in the past, a company like CanEnerco or Imperial Oil, or even Enbridge Gas Distribution, Union Gas, it can't be the case that those companies, once they own a storage asset, are obliged, are under an obligation to develop storage.  It can't be the case that unknown parties in this province who own storage rights but have not got an application to bring before the Board are under an obligation to invest capital and do something.


So in my submission, this notion that there's this general overriding obligation to develop storage is not the right way to start at this issue.


Now, other parties have come more directly to the obligation to serve, and, as was discussed during some earlier arguments, the obligation to serve is set out in the statute.  It's included in our compendium, but it specifically refers to distribution services.  

I won't go on in any detail about this, because it's already been brought out that the scheme of the statute is very careful in using distribution, transmission, and storage as specific words that are describing separate and distinct services.


In my submission, the reference in the statutory obligation to serve about distribution services is not a reference to storage.  And that's completely in line, in my submission, with the traditional view of the obligation to serve, which is that somebody on main has a right to be attached to the main.  It's a distribution sort of obligation.


But even beyond that, the way the argument is coming up in this case is it's really more in a cost context, because the notion that's being presented to the Board is that the obligation to serve means that once attached to the main, a customer can ask for a new service and require that the service be provided at cost.  It's not a debate about market pricing.  It's a debate about a right to demand a new service at cost.


And in my submission, the obligation to serve simply can't mean that the utility is required to provide a new service at cost to any customer that comes along and says, I want something different.  That can't be the obligation to serve.


MR. KAISER:  Mr. Cass, can I stop you there?


MR. CASS:  Yes.


MR. KAISER:  Go to page 52 of your compendium.  And you've set out there Section 42(3).  Now, you just said that there can't be an obligation to offer a new service.  This section says: 

"On application, the Board may order a storage company to provide any storage service or cease to provide any gas sales service." 


So you would agree, I hope, that if a utility, even though it's a distributor such as your company or Union, if they provide storage, they'd be considered a storage company for the purpose of this section?


MR. CASS:  Yes, sir.  Yes.  


MR. KAISER:  So wouldn't the clear meaning of that section say the Board has the jurisdiction and the legislature intended it to have jurisdiction to order you to provide a storage service if you weren't?


MR. CASS:  The Board has jurisdiction, sir.  That's not the obligation to serve.  And you've hit on precisely where I was going with my submissions.


Once attached to main, a customer has a right to request service under the existing rate schedules of Enbridge Gas Distribution, if it meets the pre‑conditions and if it will accept service on the terms of the rate schedule.  That's what “attachment to the main” means.


Now, in the context of a rate case, in the context of 42(3), the Board certainly has its say in, Well, should there be a new service?  Should the terms change?  But that's not the obligation to serve, in my respectful submission.  That's the Board doing what it does in rate cases primarily.  

I'm not aware of very many applications under 42(3), if any.  But, yes, the Board in rate cases will look at the rate schedule and the terms of the offerings by the company, but the obligation to serve only takes the customer so far as to be able to say, I can call for service under your existing rate schedules.  Beyond that, it has to come to Board.  It's not the obligation to serve.


MR. KAISER:  I don't understand that.  First of all, why is 42 restricted to a rate case?  Why is this application that's ‑‑


MR. CASS:  No, sorry.


MR. KAISER:  ‑‑ referred to under 42(3), why does that have to somehow arise in a rate case?


MR. CASS:  No, I misspoke.  I did not mean to say that, sir.  I'm saying the obligation to serve operates to allow a customer on main to say, without coming to the Board, Provide me with service under your existing terms.  No need to come to the Board.  And the company is required -- that's the obligation to serve.


If the customer wants something new, not under existing schedules, that needs to come to the Board.  I'm saying it can come under 42(3), yes; although, I'm not aware of that happening very often.  

I'm saying, in addition to that, it can even come in a rate case.  In a rate case, the Board will often look at the terms of service in the company's rate schedules.


But all I'm saying is that's not the obligation to ‑‑ the obligation to serve is something that applies without the Board making an order.  This is the Board having the opportunity to look at it and say, Yes or no, it is appropriate to develop that new service.


MR. KAISER:  Well, maybe nothing turns on it, then, but for practical purposes, if somebody wants a new storage service from you and you're a storage company – say, it's a gas‑fired generator - they could bring an application under Section 42(3), and if the Board agreed, you would have to provide it.


MR. CASS:  Yes.


MR. KAISER:  You would have an obligation to serve them, wouldn't you?


MR. CASS:  Yes, that's correct.  Yes.


MR. KAISER:  So really nothing turns on it.


MR. CASS:  No, I don't think so.  It is just to make the point that there's no as-of-right ability to demand a new service at cost.  No new customer can come on the system and say, Because I'm on your system, as of right you have to give me a new service at cost.  The customer can come to the Board, yes.


MR. KAISER:  But it would have to be at just and reasonable rates?


MR. CASS:  Yes, absolutely.  And that's where the Board's role in just and reasonable rates comes into play.


It would presumably be quite discriminatory for the company to even accede to that request and say, Well, no one else has this service, but you've asked for it; so without even going to the Board, we're going to treat this as part of our obligation to serve, to create a new service for you at cost.


Again, it's the Board's role, if it's a new service, not in existing rate schedules, to look at it and determine if it's appropriate and what the just and reasonable rate is.


MR. KAISER:  All right, thank you.


MR. CASS:  That's the point.


And the point, I think, becomes even more clear, Mr. Chair, not to beat a dead horse, but when one thinks of the needs, versus wants, of customers.


If a customer could attach to the system and say, You're obliged to give me at cost a new service, then you could think of a marketer saying, Well, I will attach to your system and I'm going to think of all the services I'd like you to give me so I can get them at cost and enhance my offerings to the market, and the obligation to serve tells you you must do that.


In my submission, that can't be correct.  That's why the Board has to have a role in looking at the new service.  There's no obligation to give a new service to a customer at cost without the Board's determination.


MR. RUPERT:  Mr. Cass, can I ask you a somewhat related question on this, and it goes the gas‑fired generators?


MR. CASS:  Yes.


MR. RUPERT:  In your service territory and given your current rates and services, would you allow a gas‑fired generator - that is, one of the dispatchable generators which we've heard about - to connect to your system and say, Look, I don't need to make a case for any special services; I'll take whatever rate you've got; I'll pay whatever imbalance charges; I'm going to run my plant this way; be warned, there will be huge sucks on storage and there are going to be times when they won't be having any gas come on and I'll just pay, under whatever existing tariff there is, the huge amounts of money that you would charge me for that kind of service?


Would you say that Enbridge is obligated to connect that generator and to provide that service under those conditions?


MR. CASS:  If I might, Mr. Rupert, now there are, of course, conditions around the obligation to serve.  It's not unconditional.  The Board won't allow a utility to attach customers that are uneconomic, and so on.  

So, first of all, I didn't mean to suggest that the obligation to serve, even when it is met, is unrestricted or unconditional.  


If the generator was making a case to the company that this is part of one of your existing rate schedules, it's not a new service, you must provide it, and the company had serious concerns; then one way or another, I would think, again, that would have to come to the Board.  

In that situation, it might be the company that would come to the Board and say, We don't believe either, first, that this is part of the obligation to serve; or, second, that if it is, that the Board should change the rate schedule, because this is not going to work properly.


MR. RUPERT:  Well, my question is more along the lines not of the generator disputing it but ‑‑ and I think you've heard some earlier questions we had to the generator about whether or not their concerns with their operations and gas service had to do with what was physically achievable or not, versus what was economic in their minds.

      And I wanted to get from your side, on that same question, these new services for generators that have been discussed and debated and somewhat agreed over time.  Is there any sense that Enbridge Gas Distribution has a concern about physically being able to serve those customers today under existing rate schedules, as perhaps punitive as those rates might be to the generators?

     MR. CASS:  Are you including in your question, Mr. Rupert, the rate schedules that are before the Board for approval in this case?

     MR. RUPERT:  Before those?

     MR. CASS:  I'm sorry.  I would need some help on that. 

I'm sorry.  

[Mr. Cass and his client confer]

     MR. KAISER:  Mr. Cass, maybe this would help you. 

We'll take the luncheon break and consider this over that time.  

We'll come back in an hour.

     MR. CASS:  Thank you, sir.

     --- Recess taken at 12:30 p.m.

‑‑‑ On resuming at 1:39 p.m.


MR. KAISER:  Please be seated.  

Mr. Cass.

REPLY SUBMISSIONS BY MR. CASS (CONT’D):


MR. CASS:  Thank you, Mr. Chair.


Before we broke for lunch, Mr. Rupert, you had asked a question about whether a gas‑fired generator could have signed up under existing Enbridge Gas Distribution rate schedules prior to the rate schedules that have been advanced in this case.


The answer to the question, Mr. Rupert, is that in January of this year, Sithe signed a Rate 125 contract.  That was before the proposals in this case had even been brought forward, that being the proposal for high deliverability storage service under Rate 316 or the proposed changes to Rate 125.


MR. RUPERT:  Okay, thank you.


MR. CASS:  In my submission, I did want to move on to address a point that has been made in at least one other argument, and that is a notion of sort of ‑‑ some sort of priority for in-franchise customers.


The submission of Enbridge Gas Distribution is that this is not a workable proposition.  The difficulty is, in trying to determine priority for in-franchise customers, that ultimately, one way or the other, every consumer of gas is an in-franchise customer of somebody.  In other words, when Enbridge Gas Distribution acquires storage services from Union, that is an ex-franchise sale from the point of view of Union, but the customers who will use the service are in-franchise customers of Enbridge.


The same applies to Gaz Métro; it applies to the Northeastern United States distribution utilities that have been referred to in this case.  In each instance, the ultimate user of the storage is an in-franchise customer of someone.


That even applies in the instance of marketers.  When a marketer acquires storage services, it's not possible to sit and say that is not for an in-franchise customer.  A very obvious example of that ‑‑ I'm sorry, it's not in the compendium, but I can give you the reference.  It's at the bottom of page 7 of Nexen's argument.  

And Nexen says that, in fact, it currently serves gas‑fired generation load in Ontario, and it goes on to say it would be discriminatory not to be able to compete under the same rules in respect -- it doesn't say this, but it's speaking of rules in respect to pricing.


So the point is this distinction between ex-franchise and in-franchise customers, in our submission, is not a workable distinction for the reasons that I've just given.


I'd like to move on, then, to some submissions that Mr. Brown made.  The Board will recall that Mr. Brown expressed concern about Enbridge Gas Distribution, in its initial argument, having parsed the words of the settlement proposal.  There was no intent to parse the words of the document, and if that was perceived to be the intent, I certainly apologize to the extent that I was responsible for that.


The intent was to show that the pieces of the document fit together in a consistent fashion to support the point that was being made in argument in‑chief that all of the pieces fit together consistently in support of the point.


One doesn't have to parse the document to find the underlying point that was made about the settlement proposal.  It's very easy to find.  It's been included in the compendium at tab 12, page 84.


Now, again, I won't repeat what was said in argument in‑chief.  I think the Board will remember it.  There was some discussion about it with Board Panel members during previous arguments.  But at the bottom of page 84, there's the statement made: 

"The storage space requirement to meet gas‑fired generators' intra‑day balancing needs is based on the assumption that high deliverability storage is available to those customers in the market." 


That's the point that was being made.  

To the extent that there was something that was perceived to be parsing, it was an attempt to show how all of the provisions, the other provisions of the document, work together consistently to support that assumption upon which the settlement was founded.


At a higher level, Mr. Brown then expressed a concern about the commitment of Enbridge Gas Distribution to meeting the needs of gas‑fired generators.  I hasten to put to rest Mr. Brown's concerns and any thoughts the Board may have in this regard.


In my submission, the record reveals that Enbridge Gas Distribution has, in fact, made a multi‑pronged effort to see that the needs of gas‑fired generators will be satisfied.  

First, as the Board is aware, Enbridge Gas Distribution has proposed new distribution services, those being Rates 125 and 300, which -- to meet the needs of gas‑fired generators and which all parties accepted through the settlement process.


Second, Enbridge Gas Distribution has proposed the new Rate 316 high deliverability storage service, and it's at this point that I think it's very important to me to ensure that the record is very clear about this service.


Notwithstanding the time that I did spend -- and I was intending to spend more time on the obligation to serve, but in the circumstances, I moved on.  Notwithstanding the time that was spent on the obligation to serve, in respect of high deliverability storage, the obligation to serve is a red herring.  The reason for this is that under Rate 316, Enbridge Gas Distribution has committed to providing a service.  There is no issue about the company fulfilling or not fulfilling the obligation to serve, because it has said that under Rate 316 service, it will do so.


What Enbridge Gas Distribution has indicated is that it will acquire whatever services it needs, together with its diversity of resources, to provide that Rate 316 service to customers who request it and fall within the rate schedules.


Now, I think at this point I should indicate why I'm stressing this so strongly.  This doesn't seem to have come through clearly.  And, again, I have a reference in the compendium that you don't necessarily need to turn up, but I included it simply to show that this message about the availability of Rate 316 to those who qualify for it is unquestioned.


The reference is from the submissions of Mr. Moran at Volume 15 of the transcript, page 85 of the transcript.  It's tab 13, page 90 of the compendium.


At the bottom of page 90, the Board will see some underlined sentences that start with the statement: 

"Here is a methodology that envisages high deliverability, and then, on the other hand, Oh, by the way, best of luck in the open season.  Maybe some other players will come in and buy up all that high deliverability which is only available in Ontario.  

“So, in effect, you have transferred Enbridge's and Union's market power to some other person who is prepared to bid it up in order beat the generators, and then the generators are still captive because there is nowhere else to go for this." 


This extract seems to make clear that the company's proposal for Rate 316 has not been understood.  Generators will be able to get service under Rate 316, and there is no need to bid against others for that service.


The service that the company has talked about potentially being able to develop and to offer for bid is an additional option that the company would offer, as discussed in argument in‑chief, if all the factors align to make it possible.


This is the Tecumseh storage enhancement that has been discussed. 
      In a forbearance scenario, and in the event that it can determine that the attendant risks can be managed and are appropriate in relation to the expected returns, Tecumseh will proceed with this storage enhancement and offer a high deliverability service that parties will have an opportunity to bid in.  Generators will have the option of bidding in, if they wish to do so, for the Tecumseh high deliverability service, but this is an additional option for them beyond their ability to go to Enbridge Gas Distribution and request the Rate 316 service.

      So, in effect, it's a two-pronged option for generators.  They have the opportunity to request the service under Rate 316; they also have the opportunity to bid, in the event that factors align, so that Tecumseh can do the storage enhancement.

      The evidence also reveals that if gas generators are able to bid for the Tecumseh storage - this is the deliverability resulting from the storage enhancement – on a long-term basis, this could address one of the risks that

Mr. Grant testified about - that being the contracting and recontracting risk - and could be a factor that would increase the chances of their bids being successful.

      So the Enbridge Gas Distribution approach gives generators comfort that, in any event, their needs will be met under Rate 316, gives them an additional option of bidding if Tecumseh is able to go ahead with its storage enhancement, and it gives them the prospect of enhancing their chances for success in any such Tecumseh bid process if they can commit to long-term contracting.

   MR. KAISER:  Mr. Cass, what happens if Tecumseh goes ahead?  Does 3316 disappear, or are there two tariff services?

     MR. CASS:  That's correct, sir.  316 does not disappear.  

As I recall the evidence, Mr. Charleson and

Mr. Grant testified about how, in acquiring services,

Mr. Charleson may or may not be a successful bidder into the Tecumseh enhancement for the 316 service.  So it certainly, on the evidence, does proceed even with the Tecumseh enhancement.  It's a question of whether, when Mr. Charleson goes out to market and potentially participates in the Tecumseh bid process, which ends up being the best option for him, then, to present to customers under Rate 316.

     MR. KAISER:  But ultimately, whatever the source of the supply, comes to the customer through 316?  Is that the case?

     MR. CASS:  Well, Mr. Chair, again, the Tecumseh proposal is that its enhancement would occur under forbearance.  So assume, if we could just assume forbearance, perhaps.  I know that's a big assumption.

     MR. KAISER:  But if there is forbearance, there is no Rate 316.  Is that your position?

     MR. CASS:  If there is forbearance, there is a Rate 316, yes.  There is a Tecumseh service that has forbearance applying to it, so it needs no rate.  It's just a Tecumseh service being sold in the open market by a bid process under forbearance.  At the same time, there's a Rate 316 being offered under the purview of this Board by Enbridge Gas Distribution.

     MR. KAISER:  Both being essentially the same type of services?

     MR. CASS:  Both being directed at high deliverability, if that's what you mean.  Tecumseh does not know at this time how much high deliverability it will achieve.  It doesn't know whether it will meet the 10 percent, for example.  But, yes, the objective of both is to provide high deliverability.  Whether one will achieve 10 percent and the other will achieve 5 percent, those things remain to be seen.  But, yes, it's both.

     MR. KAISER:  Am I right you're going to have the option -- assuming Tecumseh proceeds, customers have the option of proceeding and getting this service under 

316 or dealing with you directly on a market basis?

     MR. CASS:  That's correct, in the forbearance scenario, yes.

     MR. KAISER:  Why would they want to do that?

     MR. CASS:  Why would they want to do which, sir?

     MR. KAISER:  Why would you want to have a regulated offering and a market-based offering for the same service? 

Am I missing something?

     MR. CASS:  Well, I'm sorry, I hadn't thought of it that way, sir.

      Certainly from our point of view, we thought we had sort of created a double-barrelled approach to – meeting what the generators are [inaudible] for.

     MR. KAISER:  You have.  I'm just trying to understand the logic of two particles.  You're telling me that if there is forbearance and Tecumseh proceeds and you decide you can do it, et cetera, you'll have the Tecumseh service, and then you'll have the 316 service, more or less the same; one a regulated price, one a non-regulated price? 

Is that right?  Am I following this?

     MR. CASS:  Yes.

     MR. KAISER:  And I'm wondering, what's the logic of that?

     MR. CASS:  Mr. Chair, if I could just be sure in terms of talking about the same, though, because I think they would operate slightly differently.

     Again, both are high deliverability service.

     MR. KAISER:  Mm-hm.

     MR. CASS:  If you think of Rate 316, what would happen is customers would come to Mr. Charleson and they would say, I need such-and-such a service for this period of time.  He would then determine his best way of acquiring that for them, tell them the price, and they would say "yes" or "no."  Now, that would be, say, 10 percent deliverability.

      In a Tecumseh situation, Tecumseh is going to develop what it can.  There's no assurance that would say -- for example, be 10 percent, and people would bid in what they want, and Tecumseh would look to supply it in the best fashion, based on the results of its enhancement program.  But there's no assurance that it would be exactly the same of what Mr. Charleson is able to offer on Rate 316, because it depends on the outcome of this build.  It may not be 10 percent; whereas, Mr. Charleson may be saying, Yes, I can give you 10 percent with all of the resources that are available to me in the market as well as the diversity of the utility.

      I hope I've made that clear.  So yes, they're both going to be high deliverability, but it doesn’t mean that they are going to lead to the exact same result if someone can get 10 percent here or 10 percent there.  It's not at all assured that the Tecumseh build will provide that 10 percent.

     MR. KAISER:  Well, let's say they are the same.  Does it make any sense to have a regulated price for one and an unregulated price for the other?

     MR. CASS:  Can I just have a moment on that, Mr. Chair, please?  Thank you.

[Mr. Cass and his client confer]

      MR. CASS:  Sorry, sir ... 

[Mr. Cass and his client confer]

      MR. CASS:  So the points that I'm gathering, sir, if I can attempt to organize them in my mind and articulate them to you, I think the one is the point that I've already made, that there are no assurances around the Tecumseh build.  So having the Rate 316 service as well gives, at least in the perception of Enbridge Gas Distribution, gives the gas-fired generators the commitment they were looking for.

      Sorry.  Just trying to remember the other points that were made to me ... yes.  The next point is that the Tecumseh build is not necessarily going to satisfy the demand.  So Rate 316 provides the commitment to the company that the demand will be satisfied.  

And then the third point:  I just need a moment to articulate this, but they are different in the sense that Rate 316 is intended to be responsive to people, generators in particular, but people coming forward and saying, This is what I need; please find out the cost of getting it for me.

     The Tecumseh build is different.  It's intended to be, Well, we're going to see what we can achieve and offer it to the market.  

So the Tecumseh build isn't necessarily going to, as I've already said, be that type of service where a generator could come and say, These are the details of what I need; go and find it for me.  It will be more, Here's what we've been able to accomplish; what would people pay for this?

     I think that's the best articulation I can give you sitting here right at this moment.

     MR. KAISER:  Thank you.  I understand.

     MR. CASS:  Now, there were some additional points made in Mr. Brown's argument about the Rate 316 service.  I don't want to dwell on these, because they were already addressed in the argument in-chief.  They can be found at pages 31-32. 


One of those was the notion of an automatic renewal right around the Rate 316.  This has been said in argument in-chief, but I will take a stab at explaining it again, because it does actually relate to the discussion we just had.

      The type of process that would occur for Rate 316, as

I've already said, is that parties would come to the company saying, This is what we're looking for; what would be the price for you to provide this?

     And the company would -- and it would be a service and a term, a time period, over which the customer would want it.

      The company would get that price, and if it's acceptable, there would be a contract.  But there would be no assurance that beyond that term, the same price would prevail, or necessarily exactly the same conditions.


So that's the reason the company was endeavouring to present in argument in‑chief why the automatic right of renewal doesn't work.  

Again, Mr. Brown touched on these points in his submission, and I'll refer the Board back to what was said in the company's argument in‑chief.


Now, it needs hardly be said, but, again, just because of this point that was raised about the company's efforts to meet the needs of gas‑fired generators, I wish to emphasize, in addition to the two‑pronged approach I've already described, there were other elements of what I've called the multi‑pronged approach, including Rate 125 bypass competitive costing for new loads, additional nomination windows for Rate 125 and 300, alternate delivery points for Rate 300, a storage space allocation methodology for gas‑fired generators, new rules for title transfer of gas and storage, and an industry task force to assess the new services arising from this proceeding.


This is all just by way of saying to the Board that any notion that Enbridge Gas Distribution has not stepped up to do its very best to meet what the gas‑fired generators have put forward, I submit, is quite wrong.  

In fact, for all the reasons I've just given, the company's approach has many elements to it and, in fact, as the Chair has just discussed with me, a double‑barrelled approach to the high deliverability service, because of the company's efforts to provide what it perceived the gas‑fired generators were asking for.


And just to wrap up on this point, in my submission, with the context that I've just described, the company has met the reliability and service needs of generators.  The issue really just comes down to one of pricing.


Under Rate 316, the high deliverability storage will be provided.  The issue is nothing more than one of pricing.


On the subject of pricing, I don't want to go too far with this, but I would suggest to the Board that there's sufficient information on the record for the Board to perceive that for these gas‑fired generators, the cost that they're looking at in relation to load‑balancing is relatively minuscule in relation to their overall gas bill, if I could put it that way.


The minimum delivery, if I recall correctly, under Rate 125 is 600,000 cubic metres.


Now, if one were to multiply that by any reasonable expectation of what gas commodity prices are going to be and compare that to the discussion around storage costs, the result is to show that not only is this a pricing issue, but it's an issue over something that is a relatively small feature of the gas generator's overall storage bill.


If one then takes it down to the difference between the so‑called "dumb" option and the other alternatives, like the possible Tecumseh storage enhancement, then that relatively very minor nature of the cost becomes even smaller.


The other aspect of this that's been touched on in the case - and I won't dwell on this argument - is that, of course, the generators themselves have made clear that they don't need the high deliverability service for their operations at all times of the year, and that if they are able to be acquired at cost, they will certainly sell those services in the market.


And from the arguments of both BP and Nexen, the Board can readily see the concerns that arise if a particular customer constituency like the generators has a price advantage by way of obtaining service at cost, and then is able to resell this into the market.  

I think the references from the arguments of both Nexen and BP on this point are included in the compendium.  I won't take the Board to them, but the point is certainly made there by both of those parties.  That is at tab 15, and the extracts that I'm referring to, again, have been underlined so the Board can see them.


BP was certainly concerned about any sort of advantage being created, and Nexen expressed a similar point.


Now, the other point that I feel needs to be touched on in relation to this overall issue is the reliance on a prudence standard by certain parties.  This seems to be brought forward as something of a back‑door method of trying to force storage operators to develop new storage.  

Again, I've already discussed the concern about when one looks at this notion, the lack of certainty as to exactly which parties are going to be subject to this requirement that forces them to develop storage.  Surely it can't be part of a distribution utility's regulatory regime, because distribution utilities aren't even required to have any storage, let alone be required to develop new storage.


But if the notion is that storage owners are going to, through a prudent standard, be forced to develop storage, I suggest to the Board this is hardly going to advance one of the objectives that I think no one in this case has questioned, which is the entrance of new storage owners into the market.  It's not going to advance that objective to create this idea that, under a prudence standard, they're going to somehow be forced to do storage development.


Now, to bring this more specifically back to Enbridge Gas Distribution, the second reason why we submit that the prudence standard does not operate as a back‑handed way of forcing storage development comes out in the evidence I've already referred to about risks of storage development.  Again ‑ I said I would touch on this several times in my submissions ‑ in my submission, the evidence is quite clear from anyone who addressed it that storage development entails much greater risks than operating a gas distribution utility, and no evidence was led by any party to dispute that notion.


Now, granted, the risks of developing a brand new storage pool or reservoir are greater than those of an existing ‑‑ of an enhancement to an existing storage facility.  I think that has to be conceded.  That, though, does not detract from the basic proposition that either of those things, enhancement of an existing facility or development of a brand new facility, are much more risky than gas distribution.


Now, again, Mr. Grant described a number of categories of risk around a storage enhancement ‑‑ sorry, of development.  But just take the drilling area alone.  The Board can think about having an existing well‑developed storage pool, with wells in it, facilities, providing service to customers, and the risks entailed in putting new wells into that pool, to provide a service that Tecumseh has never provided before, and to do that without interfering with the service provided from the existing wells.  


I think one needs only go that far in considering the risks to understand that that's nothing like running a gas distribution utility.


So the point of all this is that the prudence standard, in my submission, cannot possibly be applied to require a company to take on risks that are not compensated in the utility‑approved return that that company is allowed to achieve.  It just can't possibly, in my submission, be the case that that's a proper application of the prudence standard.


This, then, brings me to the final area of submissions that I wish to make.  These are in relation to the submissions that IGUA made about Rate 125.  These, I think, can be relatively short, because not only has the company addressed this in argument in‑chief, but Mr. Moran has already addressed it, and so I will try not to say very much.


IGUA continues to assert that Rate 125 should be limited to new loads only.  This was canvassed in Enbridge Gas Distribution's initial argument at pages 25 to 27.  This would deprive TransAlta of the opportunity of taking up a rate which has been available to it since the rate was created several years ago.


The Board expressly recognized in the RP‑1999‑0001 case that Rate 125, when approved, would be one that TransAlta would qualify and might take service for when it made economic sense.

      Now, the Board would be aware that there were some changes to the company's upstream transportation cost-allocation methodology that were phased in that affect when it becomes economic for a customer to make this decision to move to Rate 125.  Well, in fact, now that that phase-in is almost complete, the company believes it would be profoundly unfair at this point to say to TransAlta, Now you can't move to Rate 125 because it's limited to new loads only.

      The other point on this is that Rate 29 is not now and never was designed simply as a bypass competitive rate. 

It's meant to meet the needs of extra-high volume customers, whether they might or might not consider bypassing the company's distribution system.

      It has a particular feature, the billing contract demand feature, that is designed to compete against bypass. 

But TransAlta's not even eligible for that.  So the discussion from the GEC case that IGUA relied on in relation to bypass, in our submission, doesn't apply at all to this issue about TransAlta's potential migration to Rate 125.

      And that, subject to the Board's questions, completes the submissions on behalf of Enbridge Gas Distribution.

     MR. KAISER:  Thank you, Mr. Cass.


QUESTIONS FROM THE BOARD:

     MR. RUPERT:  Mr. Cass, I think early on in your submission, you talked about reporting requirements.  And I think -- these aren't the exact words, but something to the effect that if the Board were to find there is sufficient competition to protect the public interest and forbear, that it would be not only unnecessary but it sounded like completely inappropriate to ask storage companies to provide any information publicly about their contracts.  
Did I hear that right?

     MR. CASS:  Yes.

     MR. RUPERT:  Now, we've heard a lot in this hearing from people, even those who advocate forbearance in market rates -- that some people are quite happy to provide information that -- for example, FERC requires and storage operators in the States provide publicly an Index of Customers, and so on.  Is Enbridge objecting to that kind reporting requirement?

     MR. CASS:  I don't think it's that.  It's where it leads.  In other words - and I know I didn't express this as well as I should have - but the concern I was addressing at the time I touched upon that subject is the concern that seems to emerge in argument that, Well, you'll forbear, but then we'll keep pieces of regulation hanging on with forbearance.  And it was my submission I was attempting to make that that's sort of a hybrid.  

It's not what, in my submission, Section 29 is attempting to get the Board to approve.  And it's not really forbearance, and it's not really regulation.  If the Board is going to say, Well, yes, we’ll forbear, but we're going to continue to keep a hand in this, whether it's through reporting or through some of the other suggestions that have been made by other parties.

      So, no, it's not so much the -- the Board would have heard the evidence about what's done elsewhere and the evidence about the witnesses as to the reasonableness of different reporting seams.  It's more this notion that the

Board will forbear but still keep its hand in and where that leads in terms of ending up with a hybrid between forbearance and regulation.

     MR. RUPERT:  Okay.  Well, you just described that as a "hybrid."  I'm not sure everybody else would.

      But a question that kind of touches on your warehouse analogy, but I'll stay away from the analogy -- Enbridge's storage today, the Tecumseh storage, is not, as we've heard, sufficient to deal with the load-balancing need of your in-franchise customers, and so the company has to purchase additional storage from Union.

      And during some times of the year, that storage facility can be used to do short-term transactions to earn transactional services revenues that are currently split.

      In the current accounting for those revenues, are there any costs related to the Tecumseh facility or the

Union contract that are deducted in that gross margin or that are -- sorry, that are absorbed by Enbridge or otherwise deducted in terms of the gross margin?

     MR. CASS:  I'm sorry, Mr. Rupert, might I just take a minute to be sure I understand the question?

     Enbridge Gas Distribution acquires something like 20

Bcf of storage from Union Gas, as the Board would be aware.  In my understanding, that, at least from Enbridge Gas

Distribution's point of view, is quite separate from 

Enbridge Gas Distribution's storage services, because --

     MR. RUPERT:  Well, leave that aside, then.  Forget that Union 20 Bcf.  Just focus on the Tecumseh storage, then.

     MR. CASS:  Yes.

     MR. RUPERT:  So the Tecumseh storage, which has the original capital costs, depreciations, financing costs, return on equity, and operating costs, and so on, costs of the cushion gas sitting in there; when the company looks at how well it's doing on the transactional services, what's the margin on the transactional services?  Does it deduct any costs related to -- I'm talking today, not in the future -- any costs related to the Tecumseh facility?

     MR. CASS:  Yes.  Mr. Charleson would be the one who would know that.  I'm not sure if anyone here can help me with that or not.  

Mr. Rupert, if I could just have a minute.

     MR. RUPERT:  Okay.


[Mr. Cass and his client confer]

     MR. CASS:  Yes, as best we can answer the question at the moment, Mr. Rupert, it would be our understanding that, no, those other costs don't find their way into the calculation of that margin.  It would be simply the costs of administering the transactional services program that would go into the margin, as opposed to what I might roughly call the Tecumseh costs.

     MR. RUPERT:  I understand.  That gets back into my question to Mr. Leslie this morning.  So in the current circumstance, where the calculated gross margin from transactional services just includes, it sounds like, the incremental costs of doing the deals and that gross margin is shared, if the party doing these deals decides it should get all the revenue or is given permission to keep all that revenue, is that not a point at which the allocation of the costs of the facility should be re-examined; i.e., should there be some allocation of the costs of Tecumseh transactional services -- i.e., less costs flowing to in-franchise consumers, even under your proposal for forbearance?

     MR. CASS:  I believe that Mr. Charleson did address that.  I'm sorry, I haven't got the --

     MR. RUPERT:  My recollection, he addressed the incremental O&M costs of administering the program.  I didn't hear him address the rest, but I may be wrong.

     MR. CASS:  I'm sorry, sir.  If I might just have a moment.  

[Mr. Cass and his client confer]

      MR. CASS:  Mr. Rupert, we're having a discussion about what we believe that Mr. Charleson said.  Would it be more appropriate that if we just had a moment to find it?

     MR. RUPERT:  Well, you could have a moment; or rather than doing it now, it would be fine for me if you just wanted to let us know what references there are in the transcript for that.

     MR. CASS:  I think that would be far better.  

First of all, we must be sure that he did address it, as I believe he did, and then there's this question of me repeating it accurately.  I think it would be better if we actually looked for it, sir.

     MR. RUPERT:  Fine by me. 

My last question is on new storage services.  Not so much the gas-fired generators.  That illustrates the issue, I think.

      Some people have said, I think, that in-franchise consumers should have access to whatever storage that they need at cost-based rates.  Others have said -- I believe the Board hearing team, if I remember correctly, has said that, No, people will be getting an aggregate-excess allocation, and to the extent that there’s more than that, there would be the process required to determine if they deserve more at cost-based rates.

      What do you propose to do in Enbridge, to the extent you find there are customers beyond gas-fired generators who either need more space or require perhaps somewhat different services?  What process do you see?  This gas-fired generator issue has taken a lot of time and effort and negotiations and process here.  I didn't see anywhere in your submission any proposal about what you would do to deal with in-franchise consumers who are deemed to have an abnormal need for storage.

     MR. CASS:  Okay, I'm maybe misunderstanding the question, Mr. Rupert.  So let me start in on the answer, and then you can point out to me where I'm going astray.

      The proposal that I believe Enbridge Gas Distribution has put forward, as you will recall, is that there be a freeze, so to speak - or “exemption” is the other word that's been used - for the existing storage that's being provided at cost-based rates, that new storage would be acquired in the market, and then that effectively becomes Enbridge's cost for --

     MR. RUPERT:  Right.  I understand.

     MR. CASS:  To be put into the blend for the future cost-based rates.


As part of that proposal, I think it has been distinctly said by Enbridge that those who have - I'm just trying to find the best word - new storage requirements, storage requirements above and beyond what you've just described as included in the existing, that that would be at market.  So whether it's a gas‑fired generator or someone else.


MR. RUPERT:  But maybe it gets to my specific question:  How are you determining the normal storage requirements?  It wasn't clear to me as I went through the evidence, as clear as I found it in Union, that you were advocating this aggregate-excess method with 151 days and that was stipulating what was the standard storage requirement.  If anyone wanted anything different than that, they would have to go at market.  That's your position, is it?


MR. CASS:  Yes, it is.  And there's the methodology which was agreed on with the generators, and there is the, as you say, the usual standard method, aggregate-excess calculation.


MR. RUPERT:  Okay, fine.  Thank you.


MS. CHAPLIN:  Yes.  Thanks.  I can't find the specific reference in my notes, but just coming back briefly to the ATCO decision, would it be your position that, in the event the Board, for whatever reason, were not to forbear, whether or not the ATCO decision would still apply in terms of -- would it be Enbridge's position that the shareholders are entitled to the revenues from transactional services?


MR. CASS:  I have to say, Ms. Chaplin, I haven't developed a position, and I don't know the company's position.  I think I would have to say that, in light of ATCO, we'd certainly have to take a serious look at the sharing mechanism and what ATCO means, for all the reasons that I've already described.  The grounds still being put forward by other parties for ratepayers to have a share in this are this notion that ratepayers have paid for the assets.


Again, without intending to repeat myself, that, in my submission, no longer exists as a ground.  So at a minimum, I think it has to be considered again.  I can't tell you the outcome of Enbridge Gas Distribution's consideration of that and what its position will be.


MS. CHAPLIN:  Okay, fair enough.  Thank you.


MR. KAISER:  Mr. Cass, you started your argument with Section 29.  Now, I just want to see if I can follow it a little more clearly.


Under this section, the Board is required, as you say, to make a determination to refrain, in whole or in part, with respect to various regulatory acts if it finds that competition exists that's sufficient to protect the public interest.  And then you took us to Section 2, where, under the objectives, that the Board is to be guided under in interpreting that section or any other responsibilities under this legislation, the various five or six objectives that are set out, to "protect the interest of consumers with respect to prices."  It also has to do with reliability, quality of gas service.


So that takes us at least to that point.


The next step in this analysis, as we now agree, Mr. Leslie has said - and you've said this - is we can forget about repricing the service to in-franchise customers.  That's now off the table.  So that's not an issue; correct?  We don't have to determine that issue?  That's not part of this application anymore, or this proceeding, insofar as the position of Union and Enbridge are concerned; right?


MR. CASS:  Yes, I agree with that, sir.


MR. KAISER:  There will be no impact to pricing of consumers with respect to that segment?  Enbridge has changed their position, having talked to Dr. Schwindt and whatever.


So then we come to the impact of prices to ex-franchise consumers.  Well, those prices aren't going to change, as Mr. Leslie has pointed out.  They're already market‑based, right, and you both say at competitive prices, in fact, determined by competitive market forces?


MR. CASS:  Certainly from the perspective of Enbridge Gas Distribution.


MR. KAISER:  Right.  So what you're saying there, as I understand the analysis, that you in particular - Mr. Leslie a little more subtly - is what we want under forbearance with respect to that sector, which is the only live sector left, is stop sharing the premium or the economic rent; we get to keep it all.  That's your position; right?  


Mr. Leslie is shaking his head.  Can you shake your head?  No?  


MR. CASS:  It's not the way I would have put it, sir, but --


MR. KAISER:  But isn't that what it's about?  I mean, do we have to be more subtle than that?  That's what the issue is?


MR. LESLIE:  That's one of the results.


MR. KAISER:  Yes.  And your argument for that, as I understood it, is - quoting Mr. Grant and others - that there's a mismatch between the risk of doing this and the rewards and we need more of the rewards, and if we have more of the rewards, we'll develop new storage.  And you've said that in five different ways.  I read the transcript at lunch.  Is that right? 


The reason in your argument that you're entitled to all of the premium or economic rent is you need that if you are going to invest in finding new storage.  Isn't that your position?


MR. CASS:  Well, the reason is that a forbearance regime would create the conditions under which Enbridge Gas Distribution would see the risk/reward ratio coming into line so it can do storage development, if that's what you're asking.


MR. KAISER:  Yes.  Have you said anything different than I just said?  We need this premium if you're going to expect us to go and find new storage?


MR. CASS:  Sir, it's just your discussion of the premium.  I'm not ‑‑


MR. KAISER:  Well, call it what you will.


MR. CASS:  I'm not presuming what premium will be achieved.  It's just in a forbearance scenario, Enbridge Gas Distribution ‑‑


MR. KAISER:  But this is a case about real evidence.  There is a premium here.  We know we're talking about market segment now.  Forget in-franchise.  It's off the table.  Ex-franchise, there's a premium.  We're not talking about changing the prices.  It's at competitive prices.  Everyone knows that.  It's about the sharing mechanism; right?


MR. CASS:  In the context of Enbridge Gas Distribution, if you're talking transactional services, yes.  As you know, Enbridge Gas Distribution doesn't have this extra storage that it sells ex-franchise and earns any sort of premium on, so ‑‑


MR. KAISER:  But you might in the future?


MR. CASS:  Tecumseh would like to do a storage build under forbearance, but as to whether it will achieve a premium or what will be achieved, that remains to be seen when it does the binding open season.


MR. KAISER:  But you just answered a question to my colleague about ATCO with respect to the premium.  You said you would have to consider that.


I mean, isn't it the position of both utilities that there should not be any sharing of the premium with respect to the sales to ex-franchise customers under forbearance?  (a) There should be forbearance, and that's what forbearance translates to in that sector; isn't that it?


MR. CASS:  I'll say yes to what you're saying, sir.  I'm not sure of its direct application to Enbridge Gas.


MR. KAISER:  If you change your mind tomorrow, you can send us a letter.  So let's say it's yes.  That means -- I'm just trying to figure out what the legislature wants us to do here.  When we say "protect the interests of consumers" -- when “they” say, not “we” - this is in Section 2 - "protect the interests of consumers", what I take it your position is, those are Ontario consumers?


MR. CASS:  I think that Ontario consumers are certainly an element of what the Board would consider.  I would leave it to the Board as to whether it's appropriate to ‑‑


MR. KAISER:  No, I'm just wanting to know what your position is.  Should we be worried about Ontario consumers, or should we be worried about people in Alabama?  What's your position?


MR. CASS:  Well, sir, the Board has heard evidence from Gaz Métro.  The Board has heard about Gazifère, and you're asking me, Should the Board ignore them?  I would say no.


MR. KAISER:  So by “Ontario consumers,” we should be concerned about all consumers?  I'm just trying to interpret the statute.  What's your position?


MR. CASS:  I do not believe that the statute restricts the Board to considering only Ontario consumers.


MR. KAISER:  Right.  So let's talk about Ontario consumers for a moment.  We're not affecting prices in market number 2.  They're already at competitive prices.  Everyone agrees on that.  But if there's forbearance, you've agreed, I think, the sharing of the premium would go.  That would mean the existing subsidy would go.  That would mean the prices to Ontario consumers in the in-franchise market would go up to the extent that the subsidy disappears.  You agree with that?


MR. CASS:  Yes, again, sir, in the context of Enbridge Gas Distribution --


MR. KAISER:  I am talking about generally.  I know your position is a little bit different, but -- 


MR. CASS:  Union has much different services that it sells.  Enbridge doesn't have ‑‑


MR. KAISER:  We're talking about what “deregulation” means.


MR. CASS:  So in the context of transactional services for Enbridge Gas Distribution?


MR. KAISER:  My question:  You would agree that if the subsidy goes ‑‑ if the sharing goes, the subsidy goes.  If the subsidy goes, prices to consumers are going to rise in the in-franchise market.  Yes or no?  Yes?


MR. CASS:  Yes.


MR. KAISER:  Okay.  So that's a factual matter that we would have to consider.


Now, on the other side, as I understood the benefit, again, with respect to the public interest ‑ it's in Section 29 ‑ is that if you got to keep the whole amount of the profit or the economic rent, or you got a higher return which you say is necessary for new storage, you would develop new storage.


Okay, two questions:  What evidence is there that we need new storage in Ontario?

     MR. CASS:  Well, Mr. Chair, that was the attempt of my opening submissions, where I addressed what the Board said in its Natural Gas Forum about there are going to be demands of gas-fired generators that are going to require new storage.  There is increasing concern about price volatility and higher prices, and storage plays a role in that.  


There was a third point which I used the words "increased peakiness" to describe.  The Board had some different words in the Natural Gas Forum report.  And in the case of Enbridge Gas Distribution, there is general market growth, creating an ongoing need for more storage.  
There are a number of factors, in my submission.

     MR. KAISER:  It seems to me that the evidence is a little bit weak.  I mean, it's true we had the NGF and we have all of these propositions, but right now we have excess storage.  The storage is excess to Ontario needs.  It's being sold in the open market.  Isn't that right?

     MR. CASS:  Yes.

     MR. KAISER:  I mean, that's what the evidence --

     MR. CASS:  I don't know whether I'd call it excess storage.  Yes, it's being sold.

     MR. KAISER:  Well, it's excess to the needs of Ontario customers, isn't it?  I mean, there's no question that that's what the evidence shows?

     MR. CASS:  Yes.

     MR. KAISER:  And the last question I have is let's suppose we did this:  When I say "this," I mean we removed the sharing mechanism.  We said the utilities get to keep all of it.  They need it to develop new storage.

      You've pointed out that nobody's come forward with a plan for new storage, nobody in this case.  And you're quite right.  It's kind of interesting that you make that remark.  What evidence does the Board have to rely upon, if we made this change, which the utility is suggesting, that there's going to be any new storage?

     MR. CASS:  Well, the evidence is, sir, that of the people, including Mr. Grant, who said that the reason for the current state, the lack of a plan, is the current regulatory regime.

     MR. KAISER:  I know that, but my question is narrower. 

All we're talking about is taking the premium and instead of sharing it -- I'm not talking about changing the prices.  We've already forborne those prices -- forbeared those prices, whatever the right verb is.  I’ve probably created a new verb.  Those prices are already deregulated.  We’re not changing those prices.  They’re set by the market.  Nothing is going to happen there.  All we're going to do is shift a piece of this premium so that all of it goes to the utility, in your submission.

      Is that enough to create new storage?  We know what that number is.  Are you telling us, By golly, you guys do that and you'll see just a raft of applications here flowing from Enbridge?

     MR. CASS:  Well, Mr. Chair, you have in front of you the proposal that Enbridge Gas Distribution will pursue under a forbearance scenario.  You have Union Gas saying the same things that they will do under forbearance and MHP saying the same thing.

     MR. KAISER:  Well, there's a big difference between MHP and you, with all respect.  MHP has a specific plan.  Your witness was very non-committal.  We may do it; we may not.  We'll turn over the rocks; we'll see what it looks like.  It wasn't a bunch of commitment.  


And when you said in your argument - and I think you're quite right - Nobody came here with a specific plan.  Nobody said, Listen, Board, you can be assured, you make this one change and it's going to solve the problem.  You're going to see new storage in this province.

     MR. CASS:  Mr. Chairman, the storage enhancement proposed by Tecumseh is a specific plan.  In the event of forbearance and in the event the investigation of this proposal indicates it can be done and the risks can be met -- it's a specific plan.

     MR. KAISER:  Okay.  I didn't see your commitment to be that clear.  I thought it was a little more vague.  But are you saying if there was forbearance in the manner that you've outlined and we've discussed, there's a very reasonable expectation that that project would proceed?

     MR. CASS:  Sorry, sir.  If I might just have a moment. 

[Mr. Cass and his client confer]

     MR. CASS:  The answer is yes, sir.

     MR. KAISER:  And, Mr. Leslie, I want to put exactly the same question to you.

     MR. LESLIE:  Yes, sir.  To be specific, as I said this morning, the company initiated an open season this week which contemplates the development of very substantial high deliverability storage facilities in the province.  I can't give you a number as to how much that's going to cost, but it's a lot of money.

      That is conditional on market pricing.  So I think the answer to your question is yes.

      I'd also like to point out, in response to some of the questions -- this may be superfluous, but I think Section 29 has more in mind than just the development of new storage.  I think the statute is really saying there are benefits from competition that flow from competition.  What they'll be, I think, remains to be seen to some extent.  But I think there's more at stake here than just do we need more storage today?

     But the answer, I think, to the specific question is yes.

     MR. KAISER:  Thank you, gentlemen.

     MR. CASS:  Might I just take a moment to clarify something and make sure that I did not in any way leave any misunderstanding?

      The submission that I endeavoured to make to the Board is that Section 29 does not lead to the public interest analysis that certain other parties have suggested.  Section 29 says that competition will protect the public interest and the analysis is a sufficiency of competition analysis.

      So when I was referring to the objectives in Section 2, that was on the basis if you accept this notion of other parties that there is this public interest analysis, but that was certainly not our position.

      Our position is that if that's what the statute has intended, it would have said the Board shall determine whether it is in the public interest to refrain.

     Thank you.

     MR. KAISER:  All right.

     MR. RUPERT:  Mr. Cass, ask I -- one narrow question I forgot to ask you earlier.  It's on Section 29.  When you were talking about 29 generally, you referred to the term “any” in a way that was different than I’ve been reading Section 29, and it sounded sort of like it was an either/or.  It's a binary thing.  You're either in this world called forbearance and there's no rules, no regulations, no nothing, or there's where we are now.  

But I read the words on the second line of 21 in “refrain in whole or in part” to suggest that the drafters of this didn't have this sort of binary world in mind; that there could, in fact, be some powers and some oversight the Board could forbear from and could retain others.  

Do you agree with that interpretation?

     MR. CASS:  I think that that's fair, that the words "in whole or in part" do give the Board a discretion to determine how far along the road is appropriate in the circumstance of a particular case.

      What I was attempting to say in relation to "any power" or "any duty" was to make the point that this section is talking about competition, if it's sufficient, again, being what will protect the public interest; that the section seems to be directed to the Board letting competition work, if it seemed to be sufficient.  And so the Board doesn't need to be worried about any power or any duty.  Let competition work.

      So, yes, I do -- of course, the words "in whole or in part" are in there, and they do give the Board a discretion.

      The point I was trying to make is the section also seems to be telling us, If you decide that competition is sufficient, well, then, let competition work, rather than having this hybrid model where we'll have competition but we'll tack regulatory requirements on it. 


That's what I was trying to say.

     MR. RUPERT:  Thank you.

     MR. CASS:  Thank you.

     MR. KAISER:  Thank you, gentlemen.  

Mr. Smith.


REPLY SUBMISSIONS BY MR. SMITH:

     MR. SMITH:  Good afternoon, Mr. Chairman, members.  

I’d ask if my colleague Ms. Illsey might hand out a copy of our written reply. 


What I propose to do, given all that's been said this morning is, instead of reading it, to simply try and highlight a couple of key issue areas in it, but would appreciate if it might be included in the record.

     MR. KAISER:  Thank you.

     MR. SMITH:  And we have lots of copies for my friends if they have an interest in reading it.

      MHP Canada appears before you here to support the proposition that there is robust competition in the storage market which includes but is not limited to Ontario.  And that with great respect, sir, is the issue.

      The issue isn't how much incremental storage that fact might trigger through forbearance.  The issue is that there's competition and that the legislature has seen –- excuse me, that competition is the right course for the Province of Ontario.

     It's true in commodities, it's true in services, it's true in products; the section is not limited to any particular one.

      The three points I wanted to flag for, I suppose, emphasis was, first, it's now unanimous amongst all qualified experts that, at least in the unbundled portion of the storage market, that it is, indeed, competitive sufficient to protect the public interest.


Secondly, what does that factual finding mean in terms of what the legislature intended?  That's a question you put to Mr. Cass a moment ago. 


And, third, why is that a good thing for Ontario, or is that even a question you can legally ask yourself?


First, it's unanimous.  Why do I say "unanimous"?  I say "unanimous" because, judging from the Board hearing team's argument, Ms. McConihe appears to have become, although we don't know for sure, a late convert to the view that the state of competition in the unbundled storage market, at least, is sufficient to protect the public interest.


Now, I say that because I can't imagine the Board hearing team having proffered evidence to the contrary would have reversed their position without the input of Ms. McConihe, and so I admit readily that I am inferring that she has been a late convert.


But then, again, perhaps she was an early convert, as you saw with her studies; that is, her earlier studies on behalf of Consumers Gas.


I want to be fair to Ms. McConihe.  I'm sure you, as we, wondered why it was the vision appeared on the road to redemption, and, quite frankly, in the history of these market power analyses and the FERC decisions, it really seems like Red Lake became a pivotal development.  I referred to it as a perverse decision.  I meant to say that it gave us all a perverse result.


The developers of Red Lake were unable to introduce additional choice to the market, particularly in Arizona, but not just - to the entire region - but they couldn't do it without market‑based rates, which of course is the functional equivalent of forbearance in the US.  It's not a range rate.  It's open pricing.


But they couldn't do it because that would offend what were the traditional market concentration rules.


Ms. McConihe appears in this case and says to the FERC, This is not going to impair the public interest.  It would be a good thing, and you should look at a list of other substitutes.  The FERC says, No.


Now, in fairness to Ms. McConihe, her earlier studies with Consumers Gas pre‑dated Red Lake.  So, again, to be fair to her, perhaps she viewed the rules of the game as having changed, in terms of how the FERC did this, until FERC Order 678 and Congress, and perhaps a better appreciation of the highly integrated state of the market in Ontario.


This may be a bit of a generous view of how Ms. McConihe arrived at the conclusion that we now infer, but that would be our take on it.


It is important here to understand that the FERC and the Congress wrestled with this same issue and saw public benefit in fixing it.  Market area storage is critical to dealing with price volatility.  Price volatility affects everyone.  It's one thing to budget for higher energy costs.  It's another thing to have to deal with incredible leaps and discontinuities in pricing.  


I hardly need to explain to this Board what the problems are, small "P" politically, socially, with price volatility, but, as you know, you can't get into a discussion about the natural gas industry, and particularly the retail side of it, without a very extensive discussion of the harm caused by price volatility on the consuming interests.


I'm going to come back to that in a minute, but before I do, I want to complete my thought on "unanimous."


We do have Mr. Stauft.  With great respect, if I lay ‑‑ or if I line up the experts that appeared before you supporting the proposition that this is indeed a robust storage market, you have Mr. Reed, one of four economists in the United States asked to participate on the advisory Commission to the FERC on competition.  


If you look at Mr. Henning and his qualifications, he was also a member of that same group.  Mr. Henning and Mr. Sloan, very distinguished economists, who have been invited to provide, what I hesitate to say but I think is true, the seminal analyses which were the centrepiece of the National Petroleum Council in the context of natural gas, IGUA studies, and so forth.  


We have Ms. McConihe, who, again, we infer has now gone back, frankly, to the consistent view she had taken up until, or at least after Red Lake, who certainly had much experience in the area of storage market power analysis.  And we have Mr. Stauft, who the record discloses has had no formal academic training in market power analysis; has never run an HHI; who did not do a ground‑up market power assessment like a FERC applicant would do, Volume 9, pages 206 to 209; and who said to Mr. Leslie at Volume 9, 171 to 173: 

"I'm not holding myself out as an economist.  I'm just following the FERC." 


And then counsel for IGUA and AMCO in Volume 16, page 28, criticizes the utilities for not having properly applied the FERC test.  "Did the utilities do this" - and I'm quoting - "Did the utilities do this?"  At line 10:

"What quantity is needed?  No.  Did they assess the quantities' availability?  No.  And so they failed the test all the way along, and they haven't then demonstrated, in accordance with the FERC test, a lack of market power." 


Mr. Stauft does.  With great respect, the submissions of the counsel opposite - and there were a good many of them who had co‑sponsored Mr. Stauft's appearance here - based their understanding of the market power issue on his analysis.  


With great respect, those submissions and those conclusions must fail.  They must yield to, with, again, great respect, professionally trained academically qualified expert opinion in this very, very important area.


Would I take such a tough line on qualifications in the normal course?  No, I wouldn't, except this is the determinative factor in this entire case:  As a finding of fact, is competition sufficient to protect the public interest?


Now, before I get into a more detailed analysis of that and what the legislature says that means, I do want to say a word about onus.


We would like to offer an explanation, because it was really MHP, I think, that raised the issue at the outset, and that was in the context of Ms. McConihe's earlier suggestion that all market‑based rates should revert to cost‑based rates, and that was in her initial evidence.  


And if you recall, that was the -- partially, at least, the basis of my proposition to her that that recommendation gave us the worst of all worlds.


It was our view that if market‑based pricing was going to be reversed, that it really was an onus placed on Ms. McConihe to demonstrate why that ought to be true if, in fact, market‑based pricing under range rates had been the rule for 17 years.


With respect, that no longer appears to be an issue, and so all we would say about onus is that certainly Ms. McConihe - and I believe, from a fair reading of the record - would disclose that the utilities here, and MHP Canada, have well and truly discharged their onus to demonstrate that competition does exist in this market sufficient to protect the Ontario public interest.

      Now, moving to the second aspect of what does that factual determination mean.  We would say that it does not provide the Board with discretion.  It provides the Board with the discretion to determine what service or what product or what class of services.  So what is it that is competitive?  And that's the factual finding that you're going to make.

      But, once that happens, you must refrain -- it says, 

"Shall refrain" – “in whole or in part shall refrain."

     Now I'd like to go to the language.  There was some discussion of this with one of the earlier counsel -- or, sorry, the counsel last week who tried to attach some significance to the qualifying phrase after competition, which is “sufficient to protect the public interest.”  And I would ask you to consider what kind of debate we would be having if it says that there was competition in the market, or if the market was competitive.

      And we have, certainly, counsel for VECC, who made the observation that there is no market which is perfectly competitive -- So we have a theoretical standard that could never be met.  Or do we really mean that it's workably competitive; that is, competitive to protect the public interest?  Is "competitive sufficient to protect the public interest" another way of saying "workably competitive"?  We believe it is.

      We don't believe that this gives you a hinge on which to launch into a separate public interest determination. 

That's very important.  It's very important.

      The onus here - and the issue - is not whether or not prices are going to go up in the short term.  It's not to prove that deregulation in competition is the right policy in energy or elsewhere in the Province of Ontario.  It's not to prove that there will be X amount of Bcf of incremental storage developed.

     It is to say if you find there's competition, why proxy competition with regulation where the competition already exists?  It's not such a silly proposition.

      So why is forbearance a good thing?  Mr. Chairman and members, I don't think legally that's a question you can pause on for a long time.  The legislation says "shall."

      Nevertheless, why should you feel good about taking the step that we believe the factual finding now presents to you?  And it's because, in our respectful submission, market forces ensure the most efficient outcomes for society.  You have a new entrant, MHP Canada.  And MHP Canada would be very happy to participate in an open, competitive market.  It is prepared to proceed in a regulated market, with range rate flexibility and contract flexibility that would allow them to get close to that result, but to be clear, the market and the proposition would be a much safer, more reliable one for new businesses to enter if it was simply open and competitive.  People could come and go.  There are really no barriers to entry save - and I say this with great respect - regulatory.  


And the regulatory, I think, in our respectful submission, is really because we've evolved over time some infrastructure and some services which were not competitively available at one point in time and are now.  We've seen a lot of change in the gas industry in the last 20 years.  And you're on the threshold of another change. 

      And we must overcome, as regulator and as members of the industry, we must overcome this attachment to assets.  Utilities provide services.  Market Hub Partners Canada provides a service.  People that use their services don't acquire any rights to their assets.

      Now, I want to draw attention to an analogy which

Mr. Reed highlighted during his appearance, and that was in connection with the FERC withdrawal from regulation of the gathering and processing function.  

And if you'll recall - this is Volume 5, pages 175-176 - he had the following to say.  If you would bear with me, I have a bit of a quote:

"Customers, a large number of distribution customers said, That's not fair.  What they're doing is transferring those pipes to an affiliate because it is now non-jurisdictional.  They're doubling or tripling or quadrupling the rates because the cost-based rate was far below what the market will support, and that's not in our interest."

FERC said, Well, that is the market; however, we don't have jurisdiction over gathering service.  We agree these are, in fact, gathering assets, and we agree that gathering assets should not be put into a competitive marketplace at a cost-based level.  It just doesn't make sense to have this strange mix of cost-based players and rate-regulated               players.  Even though it's going to result in a very substantial increase, FERC said that's the right answer.  
They could have said, we're not going to agree that these are gathering assets or we're changing our functional distinction between what is gathering and what is transmission, but they didn't do that.  They let the assets go into the free market.

      Nothing in the OEB Act says that as a pre-condition to forbearance, prices must first drop.  Indeed, Mr. Chairman and members, we all know that market forces propel prices in different directions at different times, but they're generally viewed as the best and most efficient allocation of resources over the long term.  That appears to be Ontario policy clearly declared, in those early sections of the Act, which lay out the objectives of the regulation and lay out the powers of the Board and clearly, in the context of Section 29, carve out any aspect of activity which would not lie within the Board's purview.

      Now, I'd like to come back to what's taken place in the United States in the same area, and that is, at Congress's urging, the FERC's decision to liberalize its approach.  We believe that should be of interest to this Board for the same reasons.  


Price volatility is something that the North American gas industry very much needs to deal with.  Ms. McConihe had agreed that price volatility had moved centre stage in terms of public policy in the gas world.  She had readily recognized its debilitating effects, notwithstanding the fact that it couldn't be quantified.  And she had noted that storage plays an important role in attenuating its adverse effects and that price volatility should be an important public policy consideration for the Board to consider in terms of increasing storage availability to Ontarians.  And that clearly was parsed but from Volume 8, at pages 212 to 214.

      It certainly appears from the press releases which accompanied FERC Order 678 that that was the view of the

FERC chairman.  And I quote:

"Today the Commission acts to reduce price volatility in natural gas markets and provide greater assurance we can meet peak demand by encouraging expansions of natural gas storage capacity."

In the balance of that exhibit, J.4.3, he continued:

"While construction of storage capacity has lagged behind the demand for natural gas, we have seen record levels of price volatility.  This suggests that current storage capacity is inadequate."

Now, continuing:

“Unique to the United States, Congress sent a clear message in the EPA Act that the Commission should be more flexible in with respect to market-based rates in reforming the Commission's old analysis, as well as implementing the new EPA provision responds to Congress's need recognition of the need for more storage infrastructure."


I draw that to your attention simply as the FERC's reflection on the decision of an obvious policy-maker being the U.S. Congress and the administration.  

FERC Chairman Kelliher concluded by saying: 

"My hope is that reform of market‑based pricing for gas storage and flexibility on cost‑based pricing will help expand gas storage capacity, which, in turn, will help reduce the price volatility that has characterized gas markets in recent years.  There is significant potential for near-term expansion of natural gas storage.  I hope that potential is realized." 


Now, as I said, price volatility affects everyone, schools, hospitals, small commercial gas users, large industrial gas users, people on fixed incomes.  These are widespread benefits, and they should be important in your decision-taking.


However, they are important only in how comfortable you are in confirming that, as a matter of fact, the storage market in Ontario is, in fact, competitive and workably competitive so as to protect the public interest.


The other aspect to this development is a recognition that Dawn has become a central feature of the natural gas landscape in the northeastern part of North America.  It is indisputably one of North America's most important hubs.  It's part of what I would put to you is an integrated energy and storage superhighway extending from Chicago certainly through to Dawn and arguably now on its way to New York City.  It provides tremendous flexibility, considerable options for all market participants. 


You heard that from BP.  You saw it from Nexen.  And the truth is you don't have to read much in the gas press to know that that's a widely shared view.


That reality has long ago overtaken the pastoral images of horses and barns with which my friend, IGUA and AMPCO's counsel seemed so attached.  

I think to those in the North American gas industry, particularly in the marketing end, it might come or it would come as quite a surprise were this Board to conclude that storage was in fact not a competitive option in and around Dawn. 


By refraining from rate regulation of storage services in question, however, you, the Board, would be simply recognizing that reality.  But far more importantly, you would be providing unmistakable signals to the market to bring forth much needed storage development.  You would be providing the same signals to marketers, who find synthetic ways of doing the same thing every single day.


You would provide clarity and certainty on which those investment decisions can be based.  How much storage would result?  How many inventive substitutes would materialize?  Who knows?  That's the way the market works.


With great respect, the parsing of storage potential argued by my friends opposite simply don't line up with the facts.  I'm not going to go back into that in detail.  We have laid it out in our written argument, and I'd be content for you to review it there.  But one thing we do know for sure is that without market pricing, there will be no new storage development in Ontario.


I have a couple of other items that I'd like to briefly touch upon, if I might, before closing.


The first relates to the arguments offered by the power generators with respect to high deliverability service.


Now, I'd like you to understand why it is we would wade into that issue, and that is because, as I said at the outset, Market Hub Partners Canada believes that there is a robust, competitive market in storage service available in the Province of Ontario, but the power generators say, in respect of high deliverability service, that it's not competitive, because there aren't any substitutes.  And it's that that I want to take issue with.


I'd ask you to consider carefully the following.  It is hardly an indictment of the workably competitive nature of this storage market to observe that no substitute has yet emerged for a service itself ‑‑ which itself has not been priced and does not yet exist.


Pretty tough to have a substitute when you don't have a product to substitute for.  There's no price.  How do we know what the demand is until we know what the price is?


Beyond that, GTA's submission makes it abundantly clear that they're talking about a delivery service.  It doesn't do them any good if they can't get it to the plant gate.  It's a delivery service.  Now, that's a monopoly function.  It may not ultimately even involve storage.


I don't want to go too far into the issue, because, again, the limited concern of Market Hub Partners is that you not take from that discussion and the debate that the power generators are having with the utilities on high deliverability service -- that you should not take away from that debate any sense that this is other than a robustly competitive storage market.  Whether it's premature to be taking hard positions on whether to set aside existing storage for these high deliverability purposes or not is not an issue that MHP Canada wants to concern itself.


Now, the second thing that we wanted to briefly touch on arises because we had seen it raised by yourselves with counsel earlier, and this is whether storage is part of transmission or whether it's part of distribution.


IGUA, AMPCO, APPrO, and GTA, at least, say it's distribution.  We would ask you to consider the circumstances of MHP Canada.  MHP Canada is probably the best demonstration of the fact that they're wrong.  MHP Canada doesn't connect directly to any consumer, nor has it any transmission, yet it provides a distinct service or it would like to provide a distinct service, being storage.


Our observation would be that distribution by definition, in your Act, is a delivery service to customers at their place of consumption.


Now, the term used is "consumers."  That's usually -- though it doesn't say so in the Act, not directly, that's usually within a specified franchise area.  That's the point about being attached to the main.


Now, we'd observe that storage like Tecumseh may well lie outside the franchise area.  Conversely, an LDC like NRG - and my friend Mr. Cass touched on that this morning - may not have storage at all.  MHP has no franchise area.  Beyond that, distribution is usually a low‑pressure set of pipes, polarized, neither of which describe the function or the operations normally associated with storage.


When my friend, counsel for the GTA, referred to the "on the ground reality" which must inform the interpretation of those sections of the Act, we would ask you to consider the on-the-ground realities we just outlined.


Third, a brief request to the Board.  Exhibit K4.6 was an undertaking response filed by MHP Canada in connection with the ARC.  In it, there was a request in a couple of the paragraphs for some clarification of how this would work under a new scheme of things.


Rather than repeating it and taking you through it now, we would simply ask, please, in your decision, would you reflect on that, and, if possible, provide the clarifications to the extent that they may be necessary.  But this was, again, Exhibit K4.6.


And I would note to you that on page 9 of our written reply, there is further discussion of both the ARC and the FERC codes, and, again, it's fairly detailed stuff, and rather than cluttering the record with it now, we've reflected on the positions advanced by Union and Enbridge, as well, and provided our own perspective.


Mr. Chairman and members, with that, MHP Canada would close its reply.  I would not repeat the submissions we made earlier with respect to the core points.  MHP is still vitally interested in maintaining its project development momentum to ensure a 2007 in-service date for the St. Clair Pool.  I think our position on that is well understood, and we won't repeat it again.

      We'd like to thank you for your time and attention, and we would particularly like to acknowledge the very constructive and agreeable role played by all the Board staff, and in particular Board Counsel, in the conduct of the proceeding.  The time frames were short and the procedures somewhat abridged, but from our perspective it was a fair and quite efficient process and, far more important than that, good natured to boot.

     MR. KAISER:  Thank you, Mr. Smith.


QUESTIONS FROM THE BOARD:

     MR. RUPERT:  Just one, Mr. Smith, and I obviously have not read your written reply argument here yet, but in flipping through, I note on page 16 you address a suggestion or proposal from the Board hearing team that there be a five-year review.  


Were the Board to forbear, I think the Board hearing team was suggesting a review in five years' time as to how things were going and the state of the markets and that kind of thing.

And you don’t support that, it looks like.  You say: 

“Given the tools the Board has available to monitor the market." 


Now, could you just - and I'm sure it's in your documents here somewhere - but summarize for me right now, here quickly, what you view as the tools that would make a five-year or three-year or ten-year, whatever, review unnecessary?

     MR. SMITH:  If I could go to the problem that we're trying to prevent, perhaps this might come clearer.

     Obviously if MHP, for example, had embarked on these investments and then found itself five years down the road with the rules of the game changing, it could be highly disruptive to the business.

      The issue, I think, that we were trying to bring out in these comments was the Board has the ability to maintain surveillance of what's taking place in the market, and MHP in the comments with respect to the FERC code and the filing of information, so that the Board can stay right on top of what's happening with the competitiveness of the Ontario market, would be able to take corrective action along the way.  


That's really what we meant, is that if, for example, there got to be an issue about some affiliate conduct, rather than dramatically taking away either forbearance or market-based rates, the preference of MHP Canada would be to instead address the specific issue that gave rise to the concern.  It may be that these could turn out to be self-correcting along the way.

     I think that's the gist of it.

     MR. RUPERT:  Thanks.

     MR. SMITH:  But part of the problem is that over an extended period things can build up, and then it becomes a bigger problem which may beg more dramatic action, and it's that that we're trying to avoid.

     MR. RUPERT:  Thank you.

     MS. CHAPLIN:  Yes.  Thanks.  I just had a follow-up question.  You made the comment that if the Board were to forbear, that this would send a strong signal to storage developers and the marketers, but that, in fact, it would be a recognition of reality.

      And I'm just wondering, what is it about the forbearance?  I mean, the Board in its NGF report has already said it won't rate-regulate new independent storage.  We don't rate-regulate marketers.

      So what is it about the forbearance that's so special?

     MR. SMITH:  I'm trying to think of a succinct way of putting this.  I think it's an environment, an investment environment which the Board would create by saying that:  We recognize storage services are now competitively available.  We're not going to concern ourselves with rate regulation, for example.

     I mean, start to think about it.  When it says “refrain" and it says “from duties and responsibilities, rate regulation is the review of the costs and revenues of the storage company,” it could just as easily be the revenues and rates of the utilities in the context of this what I would put to you is a non-regulated activity, this being the service or services that you found to be competitively available.

      It would mean that there is no potential intrusion into the pricing.  That's what "refrain from regulation" means.  You know, you don't get to do all the fun stuff anymore, the line items on O&M, and so on.

      When an industry looks at a formerly regulated activity, the concern is becoming entangled in a great deal of that type of stuff.  If they are a regulated utility and they have the appetite for it, then, fine.  That would be part of what they go into.  But particularly for new entrants, they don't want to run the risk of becoming embroiled in those kinds of issues and entitlements that are a feature of the landscape for lots of regulated utilities.

      Forbearance, I think, is an important feature of the investment climate for people that want to take part in it.  I would say too, in the context of the utilities, that if the utilities knew that they did not have to get into, you know, a review of the revenues received from these at-risk, unregulated activities, that again it would provide them with an incentive to undertake some of these other investments as well.

     As you may well be aware, it seems from some of the discussion earlier that some people think that utilities are only allowed to engage in regulated conduct.  With great respect, that's not the case, and that hasn’t been the case in Ontario either. 


I mean, there have been activities that were formerly part of the regulated business which are no longer:  Appliances, the same sort of thing.  In Alberta, for example, NGV vehicles.

      There is case law which is well recognized -- there's a case called Greater Winnipeg Cablevision v. Manitoba (Public Utilities Board) [1979] 2 W.W.R. 82.  And if I could quote to you -- 

         “It is common ground that MTS” –- 

This was dealing with the telephone company, and it had to do, Mr. Chairman and members, with the amount of rent charged for coaxial cables by a public utility.  

The Board said:

“It is common ground that MTS is a public utility within the definition, with respect to its telephone and telegraph services ... 


“It does not necessarily follow that everything done by MTS is subject to the regulatory supervision of the board.  It is possible for an undertaking to be a public utility as defined in the Act for some purposes and not for others."

Now, the point about forbearance, why is forbearance so important, is it's very attractive to new entrants, but for existing players it is obviously attractive because, again, you're not - I hesitate to say - burdened by the stuff that regulated utilities regularly have to undergo in their line of regulated business.

     MS. CHAPLIN:  Thank you.  Thanks.

     MR. SMITH:  And again, forbearance also encourages people to grow those businesses.  We're not talking about something incidental or temporary.  When you look at the nature and extent of the storage business for ex-franchise here, it's hardly an incidental activity.  We're not talking about temporary use of excess space.  It's a separate business.  And again, forbearance, I think, would be a significant and favourable development for those players.

     MR. KAISER:  Mr. Smith, you've heard that some of the parties have changed their minds or positions with respect to forbearance for the in-franchise market.  In order to create this price signal that you've just been discussing and create new storage and reduce price volatility, is it your view that forbearance must extend to the in-franchise market?

     MR. SMITH:  Sir, I think what I would quarrel with is "must."  It's a fair point.  MHP Canada has taken a slightly different position than the utilities.  It remains first and foremost our position that that is a robustly competitive storage market.  The efficient allocation of those resources would be best obtained through the normal operation of the market, and that would apply to all storage service.  We believe storage is separate and distinct, as I said earlier, from transmission or from distribution for the reasons I outlined.


It is -- in fact, the in-franchise storage market is a market that would be ultimately of interest to any new storage developer to serve, MHP Canada, either with St. Clair Pool or Sarnia or something else; Tribute, I'm sure; others.  We're certainly aware of others who have been interested in some of the prospects that MHP Canada has tried to secure.


So it would be a broader market.  In terms of forbearance and competition sufficient to protect the public interest, in our respectful submission, if you can obtain the product or what is the functional equivalent of the product on the open market, and you know that it's an efficient market, then isn't that what competition was really designed to accomplish?


The utility -- and, again, MHP Canada has not waded into the premium‑splitting issue, and it may surprise you, but I haven't said a word about the ATCO decision.  And it is my observation simply that some people become attached to assets, including assets that other people own, and it sometimes leads to distortions in what are otherwise sensible policy propositions, like competition does provide long‑run efficiencies in the public interest.


MR. KAISER:  I can't resist asking you this, but this distinction that's developed over time between in-franchise and ex-franchise, isn't that concept really based upon this notion that the ratepayer has substantiated the asset or in some ways paid for the asset and is a redundant concept in the light of ATCO?


MR. SMITH:  There are several questions in your proposition, sir.


The first is that they have been substantiated by customers.  That would be a proposition to which a number of the consumer interests would be adherents.  I do not hear the utilities taking that position, and MHP Canada hasn't stated a position on it.


MHP Canada will provide a service.  That's what you really regulate, you know, first and foremost, when it comes to utilities.  They provide a service.  In fact, you would want the utilities to have as much flexibility as possible to find more efficient ways to provide the service.  That means that they'll do outsourcing, they'll replace assets, they'll use different assets, find different means of meeting those service obligations.


To me, that's the antithesis of a proposition that people have substantiated assets, or organizations, or have obtained any right to the underlying assets.


The Supreme Court of Canada confirmed a couple of things.  The first is that regulation and the regulatory compact - and I noticed how some people had used a regulatory contract and attributed to it a great deal more than the Supreme Court of Canada did - the regulatory compact means you get service, nothing more.  That's paragraph 63, if I remember.


And so long as you get that service and you get it at a fair and reasonable price - and there's no doubt that you have a good hard look at what is that fair and reasonable price - it's then not a question of taking the property rights away from the company.  

The next paragraph of that decision says that the regulatory compact does not impair the private nature of the utility.  We have mixed systems in Canada.  We have what are nationalized industries or Crown corporations that do some of the utility business.  We have a great or a significant reliance in Ontario and in Alberta and elsewhere on private companies, and they have property rights.


Mr. Chairman, you would be familiar with Sullivan and Driedger and Chapter 14 that talks about, at page 364, which was of interest to the Court, the common law Charter of Rights.  We have a common law Charter of Rights.  Someone can't walk into your house and take away your property unless the Parliament is very clear about it, and even then there is a presumption that you're going to be compensated for the property taken.


Now, the legislature can, over and above that, say, Notwithstanding all of those things, we get to take the property.  That can happen.  But in the context of a private utility, they have property and they provide services.  But do you really have to read a statute as confiscating utility property in the context of determining fair and reasonable rates?  Well, you don't.


Now, I don't know if that's fully responsive, but I'm really trying to come at the issue about substantiating assets.


With great respect, there is nobody substantiating the market value of any of these assets.  What's in rates is typically original cost, not a depreciation.


The truth is, over an extended period of time, you have service provided, so some of that value is used up.  Typically, the increase in the value has to do with non‑depreciable property.  That was an issue with the Supreme Court, but the Supreme Court really looked past that, by and large.


There were two parts of that decision that made note of well-established propositions.  The first one was paragraph 79, where the Court identified the cases which are cited in the context of the common law Charter of Rights, the Leiriao case, and so on, which were the presumptions against interference with vested interests, and then the other one had to do with the well‑accepted proposition that you can't engage in retroactive rate‑making, which, as you may or may not know, is the cross‑appeal that was successful at the Court.  That was where the depreciation was repaid to customers because it was claimed that there had been an over-recovery of costs, and the Court said, no, they enjoyed a service.  They got the service.  They paid a fair rate for it.  And that's it.


But the market value of those assets is not in there.


The other part about the substantiated ‑‑ the substantiated assets, sir, is a bit troubling.  To use an analogy, can a utility be put in the position where a substantial business -- they should engage in a substantial business purely to generate a profit to subsidize rates?  


You used the word "subsidy" a number of times, and I take it you were simply using the words that my utility friends would be most familiar with when it comes to the premium.  But let's say they were directed to go and build a 40-storey ‑‑ or four building -- office building and they only needed four floors, but you have to go out and rent out the rest of the building and generate a profit to subsidize rates.


That may sound like a strained proposition, but that was part of the Stores Block case.  The redevelopment of the Stores Block itself was put to the Energy and Utilities Board, was that the utilities should go and find a higher value so that they could credit more profit to the ratepayers.


It's a very slippery slope.  And when we talk about substantiated assets or acquired interests in these utility businesses - and I would put to you that ex-franchise is for sure a utility business and a substantial one, not incidental or temporary - then those are the types of issues you get into.


So I couldn't resist either.


MR. KAISER:  Thank you.  We'll take the break and come back in 15 minutes.


‑‑‑ Recess taken at 3:28 p.m. 

--- On resuming at 3:45 p.m.

      MR. KAISER:  Please be seated.  

Mr. Ryder.

     REPLY SUBMISSIONS BY MR. RYDER: 

     MR. RYDER:  Thank you, Mr. Chairman.  As Kitchener understands it, its argument today is to be limited to  reply on the storage allocation issue, not on forbearance.   But there is one point that Mr. Leslie made on the question of forbearance which affects Kitchener directly, which was a change from the position he took on August 11th.  And that is, in the August 11 argument that Union made, the proposal was that in-franchise customers, including Kitchener; therefore, would continue to receive cost-based storage.

      In the reply this morning, that changed to exclude Kitchener along with the other LDCs, Enbridge and Kingston. 

It didn't exclude NRG or Six Nations, but it excluded us.  And we simply say it's too late to make that submission.

     MR. KAISER:  Mr. Ryder, let me see if I can give Mr. Leslie a chance to -- is that the case, that you've changed your position?

     MR. LESLIE:  No.  What I simply said was LDCs such as

Enbridge, Kingston, and Kitchener.  I didn't mean that to imply that we were changing our proposal at this stage.

     MR. RYDER:  Thank you.  That helps.

     So with respect to the storage allocation issue, the first point to be made, I think, is that having heard now the arguments of the other participants, it cannot be said that this issue is limited to the City of Kitchener. 

Concerns have been expressed by IGUA, Schools, LPMA.  So there is a significant cross-section of Union's customer mix which has joined with us in part in expressing concerns over the aggregate-excess approach.

      The Board hearing team proposals also appear to agree that customers should not automatically be bound by the aggregate-excess approach.  So the Board hearing team as well seems to be saying that aggregate excess should not necessarily apply to everyone.

      The problem we find with the Board hearing team's proposal is that they assume that aggregate excess should be the starting point for each customer, and they've done that without any analysis of the pros and the cons of aggregate excess, its flaws or its non-flaws of the method.

      So we submit that the Board hearing team has not made out a case for using aggregate excess as a starting point.

      With respect to Union's claim this morning that aggregate excess is used for itself, some reservations should be attached to that claim.  The first is that it is used for some of its in-franchise customers but not for all of them.  And secondly, that, in addition to the in-franchise allocation of storage as of November 1, Union still requires a storage reserve on March 31 that is not furnished by aggregate excess, because, as you know, the aggregate-excess allocation is exhausted by March 31 under normal conditions.

      The second point relates to the Board's approval which Union contends applies to aggregate excess.  First off on this point, Union has no answer to the fact that aggregate excess does not represent the allocation method used for a great number of customers.  So the Board's case -- or Union's case to the Board, rather, then, suffers from the anomaly that the method it asks you to adopt is often not the method that it applies.  

And all this has been disclosed by Union's Undertaking 45.  And we argued on August 11 that the grandfathering and the adjusting mechanism doesn't explain the continued deviations between what a customer gets actually in storage allocation and the aggregate-excess method.

      So I submit that Union's Undertaking 45 places the Board's approval in perspective, because just assume for the moment that that undertaking represents the approach that the Board can be said to have approved.  The fact is that the Board has approved a very flexible approach which often responds to customer needs.  However, as we argued on August 11th, the approach is subject to Union's discretion.  Some customers are allowed more than aggregate excess.  

Kitchener used to be so favoured.  But now Union insists that Kitchener be reduced to aggregate excess.  And, as you may know, that dispute came before a remedial process that had been established by the Board at RP-2003-0063, which is outlined at page 61 of that decision, which provided a mechanism to resolve disputes with contract customers with respect to their contract parameters.

      And so Kitchener had invoked that process with respect to the storage allocation parameter, and that claim or that process was deferred pending this case.

      And I think it's not disputable that that is not a terribly efficient or expeditious approach and is not an answer to justify aggregate excess.

    The next point addresses Kitchener's specific needs as a public utility, and the problem with aggregate excess, as we argued on August the 11th, is that it doesn't meet the obligations of a public utility to service the firm demands of weather-sensitive customers.

     So we say that a public utility such as Kitchener has to meet the control points approved by the Board for the purpose of ensuring security of service in southwestern

Ontario, and that's the control points of March 1 and March 31.

      Now, with respect to the March 1 control point, Union says two things.  First, it says that Kitchener has alternatives to providing enough storage to provide deliverability on March the 1st.  And the two alternatives are:  We could purchase deliverability inventory from Union at cost, and the second alternative is we could purchase winter gas.

      And the answer to this suggestion is that there are always alternatives to storage, so pointing out the existence of alternatives is not really helpful, I submit.

      The question is whether the alternatives are financially comparable and whether a greater use of storage would be a more prudent approach.

      Now, with respect to the suggestion that we should be purchasing deliverability at cost from Union, Mr. Quinn testified in Volume 12, at page 149, that the cost of that option would be $400,000 more per year than the cost of not adopting that option and carrying its own deliverability inventory.

      With respect to the second alternative of purchasing winter gas, the evidence is that the cost of winter gas is

12 to 16 percent more than the cost of the combination of summer purchases and storing the gas until you need it in the wintertime.

      And the evidence there is in Exhibit K12.6.  Is it? 

Sorry.  12.9, I'm corrected.

     Now, Union's approach to its own March 1 control point level is described in its argument at pages 23 and 24, and it has two sources of supply to meet the March 1 inventory level it requires for a secure supply during a normal winter.  The first source is the gas it has placed in storage on November 1, what's left of it, and the second is deliveries from the system ‑‑ to the system.


Now, on plan basis, for normal weather, if these two sources are insufficient, then Union buys additional gas during the wintertime.


So, now, that scenario is to be distinguished from the case of a colder‑than‑normal winter when Union has to buy spot gas.  We don't quarrel with that approach of buying spot gas to accommodate a colder‑than‑normal winter, but the point I wish to make is that on a planned basis for a normal weather, Union's policy of limiting the use of storage to the aggregate-excess level requires it to plan to buy winter supplies, which is a more costly and, we submit, a less prudent route to follow.


Now, the second point which Union raises against Kitchener's March 1 control point approach is that it confuses deliverability with space.  I submit that this contention ignores the fact that the T3 contract itself links space to deliverability, because it provides that Kitchener only gets full deliverability if it has a 20 percent inventory balance.  So, accordingly, Kitchener needs space on November 1 to provide the necessary inventory for full deliverability on March the 1st.


So I submit Union's argument on this point is (a) meaningless, and (b) inaccurately describes the Kitchener's T3 contracts.


Now, with respect to the March 31 control point, it's not disputed that a utility should have a storage reserve on March 31 to meet a variety of contingencies.  And in the tooth‑grinding cross‑examination that occurred on July 17th - it's in Volume 12 - two possible uses of that reserve emerged.  One was to meet a possible forecasted cold snap in April, the first two weeks in April; the second was to provide daily variances in temperature from forecast.


Now, at the outset of the case, before we heard the evidence, Kitchener understood that these two purposes were one and the same, and so we ‑‑ at the outset, we understood that the March 31 reserve was furnished by system integrity space, and we now know that system integrity space looks after the daily variances from temperature but that it doesn't have anything to do with providing the reserve for the possible cold snap in April.


And the difference between the two is that a cold snap can be forecasted, whereas daily variances are indeed variances from forecast.  So system integrity is not used for the cold snap.


So after getting through all of that, the point I wish to leave with you is that a reserve in storage on March 31st is a requirement for any utility that is expected to meet the basic standards of security in Ontario which are secured by the March 1 and March 31 control points.


And accordingly, Kitchener's position in its August the 11th argument changed from the position it had taken in its evidence, and what we asked in our argument is that the allocation of storage to it on November 1 should recognize the requirement of meeting the cold snap reserve as of March 31st in storage.  And aggregate excess doesn't do that, because aggregate excess is reduced to zero on March 31.


So I want to be clear.  We are not asking for the equivalent of system integrity.  We are asking for a reserve to meet the contingency of a cold snap.


Now, with respect to the point, there is a residual point relating to the problem of meeting variances in temperature from forecast.


Kitchener agrees that Union manages that for Kitchener, and so Union manages it in a physical sense.  It manages the physical risks arising from variances in temperature from forecast.  But Kitchener has to manage the financial risk of daily variances, and there are two sources of the financial risk, or the financial risk can reveal itself in either of two ways:  One, in penalties, should Union manage it and furnish the supply; the second is that if Kitchener can get there first, it will buy in additional winter purchases incremental over and above its regular deliveries to its system.  But both of these sources of supply are costly.  The penalty rate itself is 60 times the rate for the normal delivery of gas that Union charges.


So it's a great alternative from Union's point of view, but it's a very poor alternative, either of these, from Kitchener's point of view.


Now, the reserve necessary on March 31st, even for the cold snap, is not inconsiderable.  In Union's testimony, in Volume 12, its panel said that Union requires 5.6 Bcf for all purposes as of ‑‑ in storage as a reserve on March 31st.


And during the course of the testimony, they weren't able to tell us how much of that is necessary for the April cold snap, but an indication of the amount necessary for the cold snap is provided by Union's undertaking in Exhibit K12.2.  And that showed that to manage the temperature variances of 5 degrees colder in early April, you would need about 0.2 Bcf.  And so even if you had five of those days of 5‑degree variances from temperature, you would only use up 1 Bcf.


So that leaves most of your March 31 reserve for the April cold snap.  So it's not an inconsiderable number.


Now, my last point, or my second‑last point, relates to Union's argument that Kitchener only experienced a problem of insufficient storage on one occasion in the past five years.


Well, the evidence is that April 7, 2003 is the only time that penalties were incurred.  It's not the only time Kitchener faced an insufficient level of storage, because I submit that the evidence discloses a chronic insufficient level of storage.


In Volume 12, at pages 155 and again at page 175, Mr. Quinn testified that Kitchener regularly purchases winter gas over and above its DCQ in order make up for the lack of supply from storage and that they've been doing it more and more each year. 
      And remember, currently Kitchener's level of storage is well above the aggregate-excess level.  So that problem would be aggravated if they were reduced to aggregate excess.

     Also, at page 193 of Volume 12, Mr. Quinn testified that:

“If Kitchener only had the aggregate-excess level of storage over the past period, there would have been insufficient storage inventory as of March 1 to meet the 20 percent inventory balance necessary for full deliverability on five out of the past six years."

So clearly, on a chronic basis, aggregate excess would not satisfy the legitimate storage requirements of Kitchener.

      Now, the final point that Union makes is that Kitchener hasn't justified its own approach, or it hasn't provided a better approach than aggregate excess.  I say a couple of things on this.

      First of all, you have the arguments in-chief which outline the flaws in the aggregate-excess approach, and none of those have been answered.  

You have the concerns of the other customer groups.  So it's not just Kitchener that's concerned with this.  


Thirdly, you have the fact that Kitchener's approach does enable it to meet the basic standards of service which is implicit in the March 1 and March 31 control points.  Kitchener's approach does that.  Union's approach does not.  And yet these standards of service have found, I say, Board approval with respect to Southwestern Ontario.  

So that in a nutshell is why I submit Kitchener's approach is the more appropriate one than aggregate excess.

      So I'd like to thank you for hearing us and for your patience throughout the case.  Thank you.

     MR. KAISER:  Thank you, Mr. Ryder.


QUESTIONS FROM THE BOARD:

     MR. RUPERT:  Mr. Ryder, I have a question on your allocation proposal in your August 11th argument, which is on pages 22, 23, and 24.  Before I get to that, here's my take on what this allocation of storage space is used for.

     It seems to me we've heard there are three purposes, in my view, for Union allocating storage.  And you can agree or disagree with these.  

The first one, in no particular order, is that Union has to decide how much of its storage capacity in total it may have available to sell to other people, and how much it needs for, quote, “in-franchise consumers.”  So that's sort of a macro allocation.

      The second one, it seems to me, is Union has to figure out how to bill bundled customers, which I understand Union has a charge on its bills each month for bundled customers for storage, and it turns out that it has to figure out for residential consumers, other M2 consumers and so on, how much they're going to put on their bill, because for those consumers whether they’re using more or less storage is not known to them, not relevant to them.  Union bills them for something.  


Then the third one, which I think is a category that Kitchener uses for T1 customers and others, this allocation not only is the basis of how much is going to be billed for cost-based storage, but becomes the ceiling above which any additional requirements are available for Union at market prices.

      That's how I sort of look at the current allocation.  Forget the future.  Forget proposals.

      In your proposal, you've talked a lot, understandably, about your situation in Kitchener, but you've put it forward, I think, as a more general proposal as to how Union should allocate storage to customers, so I want to understand for these three purposes how your proposal would actually work, because I honestly couldn't figure out how much storage you would allocate to a residential consumer, how much storage you would allocate to a T1 consumer.  I just didn't follow that.  


I understand, I think, what you're proposing for Kitchener, but I didn't understand the broader implications of your allocation proposal for the rest of Union's customer base.

     MR. RYDER:  I'm going to defer.

     MR. QUINN:  Thank you, if it serves the Board, I'll try to answer the questions, the three that you laid out.  And the first question was how it decides between in- and ex-franchise, and currently that is done by aggregate excess. 


It is Kitchener's submission that a more prudent approach, a more cost-effective approach would be to say how much storage would provide that service at the least cost.  And then Union employs tools such as we went through in cross-examination, like send out, to say, solve for how much storage would give the lowest cost.  Their undertaking in 12.9 demonstrated that it costs more to buy more winter gas than would be to buy it in the summer and store it.

      If that's the case, planning for it just because it's an average winter doesn't necessarily mean you're going to get the least-cost approach.  So we would propose that the least-cost approach would be provided by Union for serving its in-franchise customer and looking at and differentiating that for the completely bundled customer.

      I'm going to skip to your third point, because I think it's helpful.  

The semi-unbundled customers, T1 and T3, which are carriage service customers not fully unbundled but they manage their storage, that allocation methodology would be using the March 1st control point and ensuring a 20 percent level as of March 1st.  So once you have the 20 percent level as of March 1st, how much storage would you need assuming a normal winter?  How much incremental gas would you need from storage over and above your flat profile of deliveries throughout the entire year? 


So it is comparable to the aggregate excess, but it uses the period of November 1st to March 1st, and March 1st, being the control point that is embedded in the contract for these customers.

      The differentiating feature for the T3 as proposed would be, in addition to that, for T3 customers ourselves or NRG, if they were to move to a semi-unbundled service, is that they would add an additional reserve component for

March 31st for the early April cold snap, which is comparable to what Union does in its franchise, and of course we're in the middle of that franchise.

     MR. RUPERT:  One quick question about that T1.  Are you suggesting, then, that these T1 contracts which we've talked about in this hearing - there's some grandfathering and so on, as we've heard - that all of the allocations to those customers would be following the method you just outlined and all of those allocations and contracts would be adjusted to whatever amount of space would arise from your calculation?

MR. QUINN:  We are proposing that the methodology of 20 percent, March 1st methodology, be used for T1 and T3 customers.  But I have to respect that there was an established principle in the negotiated agreement, and the

Board has endorsed that agreement and allowed for a grandfathering of those contracts.

      So not to aggregate those contracts or to recommend to the Board to do that, I would suggest that over time, yes, they would move to this 20 percent methodology.  How they get there would have to be respected -- maybe I'm persuaded somewhat by Mr. Thompson's argument on the estoppel basis, that we would have to understand these customers have come to rely on that storage, and therefore pulling it back from them at this point would be something that would have to be done legally and ethically.

     MR. RUPERT:  You just referred to a transition.  I take it, though, that you haven't made a proposal on a transition except you don't like this trigger of 5 percent change in contracted demand?

     MR. QUINN:  Our concern about the 5 percent contracted demand is it doesn't necessarily provide a measure of the seasonal requirements of a customer, and we use our example.  We can't speak to how that might work for a certain industrial, and they may have different needs.  What we're encouraging the Board to consider is flexibility in the application of methodologies such that it meets the customer's need.

      I didn't answer the one in the middle.  If there's some more clarity I can create on number 3, I can do that.  But the one in the middle, you asked about how they would bill out the customers who are bundled.  And a cost-allocation study, I think is the appropriate way.  

Once the refined methodology for saying how much storage is needed, Union cost methodology approaches should be able to come up with, on a macro level, how much cost gets allocated to those customers. 

So it would follow the same cost allocation and rate design approach as has been occurring over the years.  It would just be for a larger amount of storage, which would increase the cost of delivery service to those customers, but in our view, and from our experience, would help mitigate the volatility effects of price and the costs of the delivery of services in 50 percent of the winters that are colder than normal.

      So, in our view, it's buying additional insurance at a very reasonable cost to manage the price volatility, which our friend Mr. Smith was talking about, is paramount in the North American market.

     MR. RUPERT:  Okay.  The only other question I had was a reference to something, Mr. Ryder, you mentioned several times at the end, about a chronic insufficiency of storage.


Now, Kitchener obviously has the obligation to serve its customers and do whatever it needs to do to serve those customers within the established rules.


So I guess the question is:  If there's a chronic insufficiency of storage that Kitchener has under contract, who is to blame for that?  I mean, you seem to be implying that it's Union's fault.  Now, I understand that this is all about money, as opposed to an inability to contract for the space.  So is it Kitchener's choice to run with a chronic lack of space, I guess is my question?


MR. RYDER:  No, it's not its choice, but the evidence that it's a chronic problem is that it's forced to buy incremental supplies regularly, yearly, and ‑‑ during the wintertime, and aggregate excess is particularly chronic - that's the point I'm trying to make - because ‑‑ it would be particularly chronic, because if we had had aggregate excess, then we wouldn't have met our March 1st control point level in five of the last six years.


MR. RUPERT:  I guess the question I'm just asking you is I wanted just to clarify:  No one's forcing Kitchener to stay with the aggregate-excess volume of storage space, as I understand it.  There's no rule that says Kitchener cannot have any more than that.


The only thing I'd question here ‑ I just want to make sure I understand ‑ is the price for that excess storage.


MR. RYDER:  Yes.


MR. RUPERT:  So no one has told Kitchener, You can't have any more storage?


MR. RYDER:  That's right.


MR. RUPERT:  Okay.


MR. KAISER:  Thank you, Mr. Ryder.  

Are there any other submissions from any other counsel?  All right.  If not, that completes the oral arguments.


FURTHER SUBMISSIONS BY MR. CASS:


MR. CASS:  Mr. Chair, if I might, I think I can quickly clean up a loose end before we complete the day.


MR. KAISER:  Please do.


MR. CASS:  Mr. Rupert had asked a question about Enbridge's ‑‑ Enbridge Gas Distribution's treatment of costs under a forbearance scenario, and I had said that I would look for the transcript reference.  I believe, in speaking with the Board, I had remembered some testimony of Mr. Charleson ‑‑ I think I referred to him.  That can be found at Volume 7 of the transcript, page 96, starting at line 21 and over to page 97.


Now, I had forgotten - and it was brought to my attention - that Mr. Grant also addressed the same subject with a somewhat longer explanation.  That's at Volume 6 of the transcript, page 34, starting at line 15 and going actually for two or three pages.


Thank you, sir.


MR. RUPERT:  Thanks.


DECISION:

     MR. KAISER:  Thank you.  There's one outstanding matter we'd like to deal with, that with your indulgence, will take a few moments.  And that relates to the request by Market Hub Partners for a decision on certain core issues, which we'll deal with at this point.

      Market Hub Partners Canada has requested an expedited decision on three issues which relate to the Partnership's proposed St. Clair storage operations.  These issues have arisen in this proceeding, the Natural Gas Electricity Interface Review, as a result of a reference from another proceeding.

      Market Hub filed an application before the Board some time ago for approval of market-based rates that will govern gas storage contracts to be entered into by the Partnership.  That proceeding was adjourned, and then subsequently, on June 30th, the Partnership requested it be reactivated.

      The Board issued a notice of reactivated proceedings on August 11th, referring these three core issues to this proceeding.  Market Hub, as we know, has participated and intervened in this proceeding, has filed evidence, and argument.

      By way of background, Market Hub Partners is a Partnership that is wholly owned by subsidiaries of Duke Energy Corporation.  The Partnership was established to develop natural gas storage facilities in Southwestern Ontario near Dawn, where it intends to offer merchant storage service at market-determined prices directed to wholesale customers.

      The Partnership is currently developing its St. Clair Pool, which will provide 1.1 Bcf of working gas capacity.

      As indicated, Market Hub has reactivated its application to the Board for a number of regulatory approvals related to that facility, including the determination regarding market-based pricing.

      Market Hub also intends to develop, through a partnership, a further 5.3 Bcf of working gas capacity at the Sarnia Airport Pool and has also indicated it will seek development opportunities to increase its working gas capacity to 10 Bcf by 2010.

     The request by Market Hub for an expedited decision on these three core points was set out in its July 20th letter to the Board, and it was also addressed in some detail in Market Hub's August 11th written argument. 

     Specifically, the three questions are as follows.   Market Hub has asked the Board to find that Market Hub:  

One, cannot exercise market power; two, be granted authority to charge market-based rates for its services; and three, be allowed flexibility to contract for services without requiring approval of individual contracts, provided that Market Hub operates within a base set of service terms and conditions approved by the Board.

      So those are the three issues that are before us today.

      It should be pointed out that Market Hub has indicated that the term "authority to charge market-based rates" means the authority to charge rates within the Union Gas C1 rate range, which would be in effect from time to time.

      The Partnership had previously asked that a decision on these core points be reached by the end of August in order to commit to necessary contractors, to conduct its open season, and to continue the regulatory approval process.

      It's important to note that Market Hub has not asked the Board to make an expedited decision about whether it will or will not forbear from regulating storage prices charged by Market Hub Partners or any other storage operator.  This is set out in the August 11th written argument, which I will quote: 



"To be clear, Market Hub Partners Canada's 



request for an expedited decision on the Core 



Points is intended only to provide Market Hub 



Partners Canada with the confidence to move the



St. Clair project plans forward such that the 



incremental storage services can be offered to 



the market commencing in 2007.  The request to 



an expedited decision does not substitute in 



any way for the forbearance decision ..."


And that appears at page 29 of the Market Hub argument.

      Before reaching the decision on this, it's useful to set out the position of the parties on this issue.  


The final arguments of the parties on August 28th and 29th dealt with a number of issues in this proceeding.  Although most of the intervenors did not deal in any detail with the Market Hub request, there were, however, four parties that did make some comments.

      First, the Board hearing team took the position that because of MHP's status as an affiliate of Union, a decision on the core points was, in effect, a decision on the merits of Union's position.  Accordingly, the Board hearing team concluded that an expedited decision would not be appropriate.

      IGUA and AMPCO said that Market Hub Partners cannot exercise market power by itself and concurred with granting Market Hub Partners the authority to charge market-based rates.

      With respect to the issue of contract approval, Mr. Thompson, the counsel for IGUA, raised the question as to whether waiving the Board's approval of storage contracts - which was the third point Market Hub asked the Board to address - would be consistent with the Board's treatment of contracts entered into by Tribute Resources, an independent Ontario storage developer that received approval to charge market-based rates.  And that decision is the Board's decision of June 17th of this year, the reasons for which were issued on August 25th.

      The final argument of the School Energy Coalition did not address Market Hub's core points directly but did state that, in its view, Market Hub, because they're affiliated with Union, would have market power.

      And finally, London Property Management Association and the Wholesale Gas Services Purchasers Group argued that prices charged for utility affiliate storage should not be regulated. 

      I'd like to deal first with this question of market power.  And that, as I have said, is one of the core points.

      The gas storage capacity that Market Hub proposes to develop in Ontario is relatively small.  The St. Clair Pool as proposed would have a capacity of 1.1 Bcf.  The Sarnia Airport Pool as proposed, which may be in service in 2008, would have a capacity of 5.3 Bcf.

      In the Board's view, even on the narrowest definition of a geographic market as advanced in this case, the total capacity of these two pools would be less than 3 percent of the market capacity.  The Board believes it can easily conclude that Market Hub Partners, if considered separate from Union, cannot wield market power today or even when its proposed storage pools become operational.

      The Board also notes that, with the exception of Schools, no party has explicitly asserted that Market Hub will have market power.

      Market Hub and Union Gas are affiliates and are under common control.  The Board in this hearing has heard considerable evidence that affiliate relations can affect market power and the determination of market power.

      A number of parties have referred to the FERC regulations in this area, which have been recently reconfirmed by Order No. 678.

     The relevant part of those regulations states as follows:



"Capacity (transportation, storage, LNG, or 



production) owned or controlled by the 



applicant and affiliates of the applicant in 



the relevant market shall be clearly and fully 



identified and may not be considered as 



alternatives competing with the applicant.  



Rather, the capacity of an applicant's 



affiliates is to be included in the market 




share calculated for the applicant."  

     That's a reference to the FERC regulation paragraph 284.503(b)(4).  

     If the Board were to follow FERC policy in this particular case, the Board would be first required to make a determination as to whether Union has market power, an assessment it has not yet made, before it could determine whether Market Hub had market power. 

     This is the concern that appears to be expressed by the Board hearing team and Schools in arguments that they have filed.  

     Given the specific circumstances of Market Hub as outlined above, the Board has concluded that it's not necessary to combine Market Hub's proposed storage capacity with Union's capacity to determine whether Market Hub lacks market power.  

     Market Hub Partners is proposing to develop only a small amount of new storage capacity.  It has no existing customer base and, unlike Enbridge and Union, does not have any in-franchise or captive customers.

      The Board will require Market Hub to offer its storage service to the market in a non-discriminatory fashion, to adhere to the Affiliate Relationships Code for gas utilities, and, as volunteered by Market Hub, to file confidentially with the Board information on all of its storage transactions.

      The Board is of the view that these requirements will minimize any concerns that Market Hub and Union Gas will be acting in concert.  Accordingly, the Board finds that Market Hub partners cannot exercise market power.

     Turning next to the issue of market-based rates, the Board in its NGF report stated - and this is at page 50 - that it will not fix cost-of-service rates for new storage developed by independent storage operators.

     The Board has approved market-based rates for Tribute Resources, a new independent storage developer, and that's the decision I referred to earlier.  


Given that the Board has determined that Market Hub cannot exercise market power, the Board finds it is appropriate to grant Market Hub the same treatment it has accorded Tribute.

      The Board also notes that many of the parties argued that market-based rate authority would provide an appropriate stimulus for new storage development. 

     Accordingly, the Board will permit Market Hub Partners to charge market-based rates; that is, rates that are subject to the maximums set out in Union Gas' rate schedule C1.  

     The third issue relates to contract approvals and the request of Market Hub in that regard.

      Section 39(2) of the OEB Act prohibits storage companies from entering into or renewing an agreement for gas storage unless the Board has approved the parties to the agreement, the period of the agreement, and the storage that is subject to the agreement.

      Market Hub says that the process and time involved in obtaining these approvals is not consistent with the needs of a competitive market, particularly the short-term storage or transactional market.  This is set out at page 27 of the Market Hub argument.

      As a new market entrant with no existing customer base, Market Hub is understandably concerned about potential barriers to signing customers.  Even if the time and cost of contract approval were minimal, the Board is not aware of any compelling public interest reason to pre-approve the storage contracts of Market Hub Partners.

      In the past, the Board has given blanket storage orders that effectively exempt storage operators from seeking the Board's pre-approval of storage contracts that meet certain conditions.  The Board considered that approach in this case with respect to Market Hub Partners; however, in light of the Board's determination that Market Hub cannot exercise market power, the Board has decided that it can forbear from requiring pre-approval of MHP's storage contracts.

      Again, the Board notes that there was general support for this approach by all parties to this proceeding.

      The Board wants to stress, however, that this forbearance is only with respect to Section 39(2) of the OEB Act and only in respect of MHP.  The Board has not yet made any determination as to whether to forbear from regulating storage rates or approving storage contracts more generally.

      MHP's request to the Board referred to a base set of terms and conditions approved by the Board.  The Board will require MHP to file its proposed standard terms and conditions in EB-2006-165, a proceeding that's currently underway with respect to the St. Clair project.

      With respect to any contracts between Union and MHP, the Board will be engaged in this matter through its regulation of Union.  The Board's Affiliate Relationships Code for Gas Utilities applies to the terms and conditions of those contracts.  The Board will also have the ability to carry out a prudence review of such contracts as part of its regulation of Union.

      And the Board will be considering, as part of its deliberation on the issues in this case, whether to require pre-approval of storage contracts between regulated distributors and affiliates.

      Now, I would add here that, in argument today, Mr. Smith has requested a clarification of the current ARC guidelines.  This decision will not deal with that, but it will be dealt with in the main decision.  


I trust that's satisfactory, Mr. Smith.

      Finally, as to reporting requirements, as the Board considers the issues in this hearing, it will be considering reporting requirements for all storage operators.  Several parties have advocated that the Board require storage operators to make public certain contract information and other data.  Market Hub should be aware that this decision not to require Board approval of Market Hub contracts is not an indication that the Board has made any decision on the extent of reporting obligations of storage operators generally.

      We would ask you, Mr. Smith, to prepare and file a draft Order in accordance with this decision, if possible, within 15 days.

     MR. SMITH:  Yes, sir.

     MR. KAISER:  Possibly earlier, and to distribute copies to your friends for comment.

     That completes the Board's decision with respect to the Market Hub core issues.

     MR. SMITH:  Thank you, Mr. Chairman.

     MR. KAISER:  Thank you, Mr. Smith.  


Any other matters?

     MS. SEBALJ:  I just wanted to make sure we marked the written reply argument of Market Hub Partners Canada as Y.4.1.

     EXHIBIT NO. Y.4.1:  WRITTEN REPLY ARGUMENT OF MARKET 
HUB PARTNERS

     MR. KAISER:  May I say, before we adjourn, this has been a long proceeding, and I want to say on behalf of all my colleagues that the Panel has been particularly appreciative of counsel's many able arguments.  We appreciate the effort that many of you made to accompany oral arguments with written outlines and to provide us with compendiums that saved us from shuffling through thousands of documents.  Your professionalism and integrity is much appreciated.

     Thank you.  

     --- Whereupon the hearing adjourned at 4:36 p.m.
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