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FACTUM OF ENBRIDGE GAS DISTRIBUTION

PART | - BACKGROUND AND OVERVIEW

1.

The Ontario Energy Board (the “Board”) heard the Natural Gas Electricity Interface Review
proceeding (“NGEIR”) in June and July 2006, over the course of fourteen hearing days. On
August 11™, Enbridge Gas Distribution Inc. (“Enbridge” or the “Company”), Enbridge Inc.,
Union Gas Limited (“Union”) and Market Hub Partners Canada LP (“MHP”) presented
written argument in chief. Over the course of two days, August 28 and 29, some other
parties presented their responding argument orally and other parties presented written

argument. Finally, on September 7, oral reply arguments were presented to the Board.
On November 7, 2006, the Board issued its Decision with Reasons (the “Decision”).

In December 2006, certain parties filed Notices of Motion under Rule 42 of the Board’'s
Rules of Practice and Procedure, seeking review of the Decision. These Motions were
brought by Consumers Council of Canada (“CCC”) and Vulnerable Energy Consumers
Coalition (“VECC”), Industrial Gas Users’ Association (“IGUA”), the Association of Power
Producers of Ontario (“APPrO”) and the Corporation of the City of Kitchener (“Kitchener”).

No affidavit evidence was provided in support of any of these Motions.
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On January 25, 2007, the Board issued Procedural Order No. 1 in respect of the Motions. In
that Procedural Order, the Board indicated that it would convene on March 5, 2007 to
consider the threshold issue under Rule 45.01 of the Board’s Rules of Practice and
Procedure, namely, whether each of the Motions should proceed to be heard on its merits.
The Board directed parties to file facta addressing: (i) the threshold questions that the Board
should apply in determining whether it should review the NGEIR Decision; and (ii) whether

the moving parties have met the test or tests.

On February 8, 2007 facta were filed on behalf of each of the moving parties. Each factum
addressed only briefly the threshold test to be applied. None of the parties paid appropriate
heed to the list of potential grounds for review set out in Rule 44.01. Instead, IGUA, CCC
and VECC assert that the only threshold test to be met is whether there are alleged errors
that raise doubts about the correctness of the Decision. Kitchener appears to take a similar
view. APPrO goes even further and suggests that it is only review motions that are frivolous

or outside the jurisdiction of the tribunal that would fail the threshold test.

. As set out below, Enbridge submits that the Board ought to give meaning to Rule 45.01,

which expressly permits the Board to determine, with or without a hearing, “a threshold
question of whether the matter should be reviewed before conducting any review on the
merits”. Adoption of the tests advocated by the moving parties would mean that virtually
every review motion would pass the threshold test. In the result, there would be little or no
finality to Board decisions, because any party could bring a review motion at any time for
any decision to be re-heard, even if all that party proposed to do was to make the same

arguments for a second time.

In other circumstances, both the Board, and parties such as IGUA, have taken a very
different approach to the threshold issue for a review motion than that now advocated by the

moving parties.

Enbridge notes that certain parties, including IGUA, have previously endorsed a “due
diligence” rule as a threshold test to be applied on a review motion. This “due diligence” rule
would require an applicant for a review to demonstrate that the evidence and arguments it is
advancing in support of a request for a review could not, with reasonable diligence, have
been provided to the tribunal prior to its decision. An applicant who cannot demonstrate that
its arguments on a review motion are different from those already advanced would not meet
this threshold test.
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9. The Notices of Motion and facta filed by the moving parties demonstrate that these Motions
do not meet the threshold test. While it may be that the moving parties are dissatisfied with
the Decision, that in itself does not justify a review hearing. The review Motions simply re-
state arguments that were, or could have been, made through the fourteen days of hearing,
and two days of argument. In these circumstances, it is appropriate that the Board exercise

its discretion under Rule 45.01 to dismiss these Motions at the threshold stage.

PART Il - THE ISSUES

10. Procedural Order No. 1 makes clear that there are two issues to be addressed at this time:

A. What is the threshold question or questions that the Board should apply in

determining whether it should review the NGEIR Decision ?

B. Have the moving parties met the test or tests ?

PART Il - ARGUMENT

(A) The Threshold Test

(i) The Board’s Rules of Practice and Procedure

11. Rule 42.01 provides the right, subject to other Rules, for any person to bring a motion
requesting the Board to review all or part of a final order or decision, and to vary, suspend or
cancel the order or decision. Rule 44.01(a) requires that the corresponding Notice of
Motion:

[S]et out the grounds for the motion that raise a question as to the correctness of
the order or decision, which grounds may include:

(i) error in fact;
(ii) change in circumstances;
(iii) new facts that have arisen;

(iv) facts that were not previously placed in evidence in the proceeding
and could not have been discovered by reasonable diligence at the time.
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12. Once a review motion is filed, Rule 45.01 provides the Board with the discretion to
“determine, with or without a hearing, a threshold question of whether the matter should be
reviewed before conducting any review on the merits.” The Board’s Rules do not expressly

set out the “threshold question”, or threshold test, to be applied.
(ii) Previous cases dealing with the Threshold Test

13. The Board has, on a number of occasions, considered the threshold test for a review
motion. While past Board decisions, as well as the positions taken by parties on this
question in previous cases, are not determinative, they are instructive and worthy of

consideration in the present context.

14. The issue of whether a review motion should proceed beyond the threshold question to a full
hearing was the subject of a motion in August 1999 in the E.B.O. 179-14/15 case involving
Enbridge Consumers Gas (as it then was). In that case, it was Enbridge, not Intervenors,
which had initiated the motion for review. In that case, Enbridge requested that the Board
review or rehear portions of its decision relating to deferred taxes associated with the

Company’s water heater rental program.

15. IGUA and Consumers’ Association of Canada (“CAC”) argued that Enbridge’s motion did

not meet the threshold test, as seen by the transcript from the hearing of that motion.
16. IGUA’s position on that motion in the E.B.O. 179-14/15 case was that:

[T]he threshold test ... has not been met. It's not really whether the decision raises
important questions of principle. The threshold ... is whether those principles were raised
in the proceeding and decided and whether there is anything new that was not
considered or available at the time those principles were fully argued.1

17. CAC adopted the submissions already made by IGUA?, and then made lengthy submissions
about the threshold test to be applied on a review motion. The following are excerpts from

CAC’s submissions:

Rule 64.01 of your Rules of Practice and Procedure requires the Board to determine the
threshold issue of whether the matter should be reheard or reviewed. | think it is
important that we return to first principles and ask why that requirement is there. In my
respectful submission, the reason the requirement is there is that the Board cannot and
should not rehear or review every decision. There are important considerations of finality
to the Board’'s decision. There are important considerations of predictability, that the

' E.B.O 179-14/15, August 10, 1999 Transcript, at p. 65
2 Ibid., at p. 88



18.

19.

20.

Factum of Enbridge Gas Distribution
Page 5

parties and indeed the public can know that when the Board reaches a decision, except
in very unusual circumstances, that decision will stand. Those are important issues of
public policy.3

In my respectful submission, [the list of criteria in section 63 of the Rules], which is a
helpful guideline to the parties coming before the Board, doesn’t and shouldn’t change
the longstanding view that the review power should be considered restrictively in
requiring something new.*

If a party argued [a point] and lost, then they should not be entitled to a rehearing on the
very point. If the party could have argued it and elected for whatever reason not to, then
in like fashion it should not, in my respectful submission, be entitled to raise it under the
guise of an important matter of principle.5

[lIn conclusion, Enbridge Gas Distribution has not met the threshold test. It just
disagrees with the Board’s decision. ... they don’t meet what | say is the critical threshold
consideration: Is there anything new that the Board hasn’t considered before or couldn’t if
the parties wished to put it before it ?°

The Board’s decision on the review motion in E.B.O. 179-14/15 recited the relevant
provisions of the Statutory Powers Procedure Act (the same provisions as are relied upon
by Kitchener and APPrO in this case), and the Board’s Rules of Practice and Procedure,
and concluded that:

[T]he Board is of the view that the Board should not rehear matters simply because one

of the parties to the original application was dissatisfied with the result or otherwise no

matter might ever be finally determined.”
The issue of whether a review motion should proceed beyond the threshold question to a full
hearing was also the subject of a motion in the RP-2001-0032 case involving Enbridge
Consumers Gas (as it then was). Again, in that case it was Enbridge, not Intervenors,
which brought the motion for review. In its Notice of Motion, Enbridge asked the Board to
review and vary aspects of the 2002 rate case decision. Unlike the present situation, where
none of the moving parties have filed any supporting evidence, Enbridge filed three
Affidavits in support of its position in the RP-2001-0032 case.

Intervenors were blunt in their responses to the Board in the RP-2001-0032 case, urging

that Enbridge’s motion should be dismissed for failing to satisfy the threshold test.

® Ibid., at p. 89

* Ibid., at p. 94

® Ibid., at p. 95

® Ibid., at p. 105

" Oral Ruling on Motion by Enbridge Consumers Gas in E.B.O. 179-14/15, August 10, 1999, at para. 15
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21. In its written submissions, dated January 28, 2003, CAC stated:

As the Board will be aware, there are a number of basic rules, followed by the Board and
other senior regulatory agencies in Ontario, for dealing with motions for review. One of
those rules might be described as the “due diligence” rule, which requires that an
applicant for a review demonstrate that the evidence and arguments it is advancing in
support of a request for a review could not, with reasonable diligence, have been
provided to the tribunal prior to its decision. It fundamentally undermines the integrity of
the original hearing process if a decision can be reviewed on the basis of further and
better evidence and argument, on the basis, in other words, of an attempt to “cooper up”
the original case.

The Board, and other senior regulatory agencies in Ontario, have, historically, refused to
consider motions for review that represent nothing more than an attempt to re-argue a
case that has already been disposed of. That practice has been universally followed in
order that there might be finality to the decision-making processes of regulatory agencies.
As the Board is aware, it has a broad discretion to dispose of a motion for review at any
time. That discretion is reflected in section 43 of the Board’s Rules.

22. In its written submissions, also dated January 28, 2003, IGUA stated that, in considering a
review motion, the Board ought to consider the nature of the grounds on which a review
motion can be based, including those listed in Rule 44, and then asserted that:

Errors in fact or new facts that satisfy the “due diligence” test which Mr. Warren describes
in his letter are required. A repetition of arguments previously made or modified
arguments which were or could have been based on facts established during the course
of the hearing which led to the RP-2001-0032 Decision, cannot be relied upon to justify
the hearing of the Review and Variance Motion.

In a case such as this, where there are:

(a) Clearly no errors of fact or new facts to justify the relief requested; and,
(b) The arguments relied upon were either made or could have been made
previously and are manifestly devoid of merit,

there is no need for either a written or oral hearing of the “threshold” issue. In the
circumstances of this particular case, the Board can and should exercise its discretion to
reject the Motion without scheduling either a written or oral hearing with respect to the
“threshold” issue.

23. Ultimately, the Board dismissed Enbridge’s review motion in the RP-2001-0032 case,
holding that:

Having considered the Motion, and the supporting material filed by EGDI, the Board finds
that EGDI has not established that there are errors in fact, changed circumstances, new
facts, or evidence that was not reasonably available at the time of hearing which would
raise a question as to the correctness of the Board’s decision. Therefore, the Board finds
that it is not necessary to hear from the Intervenors on this Motion, and that this Motion
should be dismissed.®

® Decision with Reasons on Motion, RP-2001-0032, February 10, 2003, at p. 4
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While it was not a decision on the threshold question per se, this decision which effectively
dismissed Enbridge’s motion at the threshold question stage is instructive in setting out what

a moving party must establish in order to succeed in a review motion.

Finally, in a recent case involving proposed changes to a Board decision regarding Toronto
Hydro’s CDM program, under the heading “The Threshold Question”, the Board commented
that:

A motion to vary a decision of the Board ... is usually based on some showing that there
is new evidence or changed circumstances that warrant the decision being reviewed.
The courts in both Ontario and Alberta have held that it is not necessary that new
evidence be demonstrated before the Board can exercise its power to review or vary a
decision. However, the general practice is that applicants are asked to justify a
variance.’

The Threshold Test

Enbridge submits that the threshold test to be applied in determining whether the Board
should exercise its discretion and allow a review motion to proceed to a full hearing is not
met when the moving party simply seeks to re-argue the case that has already been

determined by the Board. Otherwise, there would never be any finality to Board decisions.

The idea that any Board decision is open to be relitigated, on grounds that were raised and
considered in the first instance, undermines the authority and credibility of the Board’'s
processes. APPrO and others mischaracterize the impact of placing limitations on the
Board’s power of review when they assert that giving any real meaning to the Board’'s
discretion under Rule 45.01 would be an improper narrowing or reading down of the Board’s
review powers. Enbridge submits that the opposite is true. The effect of allowing review
motions to proceed in circumstances where they amount to nothing more than re-argument
would be to “read down” all of the decision-making powers of the Board, such that any
decision would be open to attack and no decision of the first instance could be viewed as
final.

The illustrative examples of the types of grounds that the Board would expect to see in a
review motion, as seen in Rule 44.01(a) and the Board’s decisions discussed above, make
clear that something new is expected and required before the Board will exercise its

discretion and allow a review motion to proceed. It is in that regard that CAC and IGUA

® Decision and Order, RP-2004-0203, June 28, 2006, at p. 4
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relied on a “due diligence” rule, which would require an applicant for a review to
demonstrate that the evidence and arguments it is advancing in support of a request for a
review could not, with reasonable diligence, have been provided to the tribunal prior to its

decision.

(B) The Moving Parties have not met the Threshold Test

(i)

28.

(ii)

29.

30.

(iii)

31.

Overview

The Notices of Motion and facta filed by the moving parties make clear that none of the
Motions meet the threshold test. Nowhere in their materials do any of the moving parties
make any attempt to delineate which of their positions or arguments are different from what
was already presented to the Board in pre-filed evidence, fourteen days of hearing, lengthy
written argument and two days of oral argument. The moving parties do not seek to rely on
any new facts (no Affidavits or new evidence have been filed) and instead have simply re-
cast (or repeated) the arguments that each of them, and others, have already made at

length over the course of the NGEIR proceeding.
The moving parties have not shown how they meet the CAC/IGUA threshold test

As described above, the due diligence test advocated by CAC and IGUA requires a moving
party on a review motion to set out arguments or evidence not previously presented to the
Board and the reasons why the arguments or evidence could not, with reasonable diligence,

have been provided to the tribunal prior to its decision.

None of the Notices of Motion or facta filed by the moving parties identify which of their
arguments are new, nor which of their arguments could not have been provided to the Board
prior to the Decision. Fundamentally, this means that when one applies the test previously
advocated by CAC and IGUA, none of the moving parties have provided the Board with any

basis to justify a review of the Decision.
The moving parties cannot meet the threshold test

In Enbridge’s submission, it is instructive to go one step further, and examine whether the
arguments and positions advanced by the moving parties could satisfy the due diligence test
advocated by CAC and IGUA.
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The question is whether the moving parties are now advancing arguments and positions,
beyond those already presented (or those that could have been presented) to the Board,
that could be used to justify a variance from the Decision already made. This is done by
considering the issues and grounds for review relied upon by each of the moving parties in
their respective facta. As noted above, none of the moving parties rely on any new

evidence to support their Motions.

At paragraph 33 of their factum, CCC and VECC set out the five issues that would be the
subject of review if their Motion was to proceed: (i) and (ii) the interpretation and legislative
intention of section 29 of the OEB Act, 1998'; (iii) the impact of the objectives set out at
section 2 of the OEB Act, 1998""; (iv) the question of who bears the onus of proof in this
case'?; and (v) the question of whether the status quo would achieve the benefits that would
flow from forbearance'. These issues were the subject of substantial attention during the
argument phase of the proceeding. As identified in the footnoted references attached to
each of the issues listed above, CCC and VECC specifically addressed each of these issues
in the written arguments (totalling 71 pages) that they filed. In addition, other parties also

addressed each of these issues in their written or oral arguments.

At paragraph 84 of its factum, IGUA sets out the ten errors of fact and law that it alleges
raise doubts about the correctness of the Decision. The first two of these alleged errors go
to the jurisdiction of the Board and allege that the NGEIR proceeding was somehow an
improper public inquiry. With respect, Enbridge submits that these allegations are without
merit and ought to be summarily dismissed. The Board convened a proceeding on its own
motion, as it is entitled to do, and gave all parties an opportunity to present their case on the
stated question of whether to refrain, in whole or in part, from regulating the rates charged
for the storage of gas in Ontario. IGUA took full advantage of this opportunity, sponsoring
two different experts and putting up its own witness panel. In addition, IGUA was more
active than any other party in taking full advantage of the opportunity to cross-examine all

opposing parties and witnesses. The balance of the issues raised by IGUA relate to: (i) the

1% Written Argument of CCC (“CCC Argument”), at paras. 6-15 and 105-110; and Written Argument of
VECC (“VECC Argument”) at pp. 25-37

" CCC Argument, at paras. 15 and 33;and VECC Argument at pp. 39-41
'2 CCC Argument, at paras. 6-15
'3 CCC Argument, at para. 27 to 29 and 79;and VECC Argument at pp. 10-12
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Board’s alleged failure to consider the status quo as an option'*; (ii) the issue of whether the
onus of proof should rest with the utilities'; (iii) the Board’s interpretation of the evidence
related to the level of storage competition in and around Ontario’®; (iv) and (v) the Board’s
interpretation of section 29 of the OEB Act, 1998""; (vi) the Board’s interpretation of the
statutory obligation to serve'®; (vii) the Board’s decision to refrain from regulating new
storage offerings by the Ontario utilities'®; and (viii) whether the Board erred in issuing
directions that override the storage services provisions of existing contracts between Union
and its T1 customers. As identified in the footnoted references attached to each of the
issues above, each of the first seven issues listed above was fully canvassed at the hearing
by IGUA, in its lengthy oral argument that was presented over parts of two days. The last of
these issues relates solely to Union Gas, and not to Enbridge; hence, Enbridge has no

specific submissions on that issue.?

Unlike the other moving parties, IGUA also advances allegations of bias. These are not

new; they were raised during the hearing.”’

APPrO’s factum, which fails to note that Enbridge has made a firm commitment to provide
high deliverability storage to gas-fired generators, makes clear that notwithstanding its
attempts to broaden the issues, APPrO’s real issue continues to be whether high
deliverability storage should be provided at cost-based rates. This is no different from the
issue that APPrO, as well as the GTA Generators, pursued in oral argument.22 Moreover,

the written argument filed by the GTA Generators in addition to oral submissions, makes the

'* JGUA Argument Outline, at Issue III; 15 Tr. 97-98 and 110

'® IGUA Argument Outline, at item V(h); 16 Tr. 36

'®IGUA Argument Outline, at items IV and VI; 15 Tr. 101-108 and 139-146; 16 Tr. 25-36
" IGUA Argument Outline, at item V; 15 Tr. 122-126 and 16 Tr. 9 and 13-25

'® |IGUA Argument Outline, at item V(e); 16 Tr. 4-5 and 10-12

Y IGUA Argument Outline, at item VI(g) and (i); 15 Tr. 116-118 and 16 Tr. 51-54

20 Enbridge notes that this topic appears to have been addressed by IGUA at 16 Tr. 49-51
2143 Tr. 1-10

2 45 Tr. 55-90 (APPrO oral argument) — see, for example, p. 57 where APPrO’s counsel stated “APPrO
takes the position that the short-notice high deliverability service should be provided at cost-based rates.
When | talk about the services that are in play, I'm talking about the high deliverability storage ...”; and 16
Tr. 65-82 (GTA Generators oral argument)
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same points (over the course of approximately 20 pages) as are now raised in APPrO’s

factum.?

Kitchener’s factum makes clear that its issue is with the portions of the Board’s decision that
relate to the aggregate excess methodology. This was the main focus of Kitchener's
participation and argument in the NGEIR proceeding.?* Kitchener also takes issue with that
aspect of the Board’s Decision which freezes the level of cost based storage in Ontario.
Kitchener addressed and argued against this possibility in oral argument.*® In any event, as
with the last of the issues raised by IGUA, Enbridge notes that Kitchener’s issues relate

primarily to Union Gas.

Kitchener’s factum also raises the spectre that the record, and any decision, from its review
Motion may be used to supplement the record from the NGEIR proceeding for an appeal to
the Divisional Court, or for a petition to the Lieutenant Governor in Council. Enbridge
submits that this suggestion is irrelevant to the matters related to the threshold issue and
notes that, in any event, the time for appeal or petition from the Board’s Orders arising from

the Decision has now expired.?

In sum, it is apparent that the arguments raised by the moving parties in support of their
Motions for review do little or nothing more than repeat and recast arguments that each of
these parties already made, before the Board rendered the Decision. In these
circumstances, if these parties are now able to proceed to full review motions, then no
meaning will have been given to the Board's power to determine a threshold issue of
whether a review motion should proceed. Indeed, if parties are able to proceed to full
review motions, it will call into question whether the finality of Board decisions can be relied

upon.

Finally, although this may not bear on the threshold questions under consideration,
Enbridge believes that it is important to emphasize its position that the Board’s Decision
related to the issues being raised by the moving parties was correct, in fact and law. The

Board is provided with great flexibility and responsibility to ensure that it has a complete

2 Written Argument of GTA Generators which (contrary to the protestations of APPrO at this time) deals
exclusively with “HDS” (high deliverability storage”); see especially pp. 12 and 16-17

4 This is the theme of Kitchener's entire 25 page written argument, which was filed on August 11, 2007
%% 16 Tr. 162-164 and 169-172
% OEB Act, 1998, ss. 33(2) and 34(1)
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record on which to base a decision. Looking at the totality of the evidence in this case, any
panel of the Board would have reached the same conclusions on the questions which

framed the NGEIR proceeding.

In light of the questions set out in Procedural Order No. 1, the Company has not provided
detailed responses to the substantive issues raised by the moving parties. Of course, that
should not be taken to mean that the Company agrees with any of the positions taken by
those parties. The arguments now being advanced by the moving parties were previously
made to the Board and were fully answered in the submissions filed by the Company, Union
Gas and MHP on August 1, 2007, as well as the oral reply argument presented on
September 7, 2007.

PART IV - RELIEF SOUGHT

42.

43.

For the reasons set out above, Enbridge submits that it is appropriate for the Board to
exercise its discretion under Rule 45.01 to dismiss each of the review Motions at this

threshold question stage.

In the alternative, should the Board disagree with Enbridge’s primary position, as set out
above, then Enbridge asserts that it is appropriate, consistent with IGUA’s suggestion at
paragraph 86 of its factum, that the review Motions proceed only as a review of those

specific and particular questions or issues which pass the threshold test.

ALL OF WHICH IS RESPECTFULLY SUBMITTED, THIS 15th DAY OF FEBRUARY 2007
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Dear Mr Pudve

Fnbridge Gas Distribution Inc. (“*EGD") Rates/RP-2001-0032
FGD's Motion of December 7, 2002, Amended January 13, 2004,
for Review and Variance of the Board’s RP-2001-0032 Decision
Our File: 302701-000342
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We are the sclicttors for the Industnal Gas Users Associalion (“JGUA"). The purposc of this
leer is 1o supplement the pomts that Mr. Wauren takes his letter o vou enlier today
pertaining te the proccss options that arc avalable to the Board 1n dealing with the Motion for
Review and Variance filed by EGD We agree with Mr Warren that, in an exercise of s
diseretion under its Rules of I'ractec and Procedurc, the Board can and should r¢ject EGD s
Mouon for Review and Varance For reasons which follow. we submut that such an order can be
made m this parmicular case, without a hearing.
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IGUA submits that when excreising its discrction under Rulz 45.01 peraining to a delermination,
with or without @ hearmg. of the “threshold question™ of whether the RP-2001-0032 Decision
ought 10 be reviewed, the Board ought lo consider the nature of the grounds on which a Mation
for Revie can be based These grounds. specified in Rule 44.01(2) of the Board's Rules, include.

LTRSS

O] crior in fact.
(1) change in circumslances,

(i) new facts that have ansen; and.

PS
<
=

(1v) facts that were not previoushy plaged in evidence in the proceeding and could not
have been discovered by 1easonable diligence at the tune.

Lrrors w fact or new facts that satisfy the “due dibigenee”™ test which M Warren deserihes in his
lemter are required A repetition of arguments previously made or medified arguments which were
or could have been based on facts established during the course of the heanng which led 1o the

AR M™EC AT 14° D 416 435 5153 PAGE. @2
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RP-2001-00132 Decisien, et be relied upon to justify the hearing of the Review and Varanee
Mation

We agree with Mr Warren that the evidence which TGD has adduced in support of is Motion
docs not meet the “duc dilimence” test and is either inadmigsible or ol no weight for the reasons
which Mr. Warren ariculates tn his lerer Al of the informanion contained in Mr Ricdl's
Aflidavit perlining to circumstunces surcoundury the Allience and Vector conuacts could have
been presented at the hearing The contents of the Affidavis of Ms. llolder and Ms Hare are
prumanly wigument. As Mr Wasien notes, die complaints contained in the Allidavits which EGD
has filed abour the effects of the Decision are not grounds for having the Decision reviewed
There ure clearly no errors of Tuet o new facts o justify  Molion for Review and Variance.

The arguments on which EGH bases its Mation for Review and Variance were either made o
could have been made during the written argument process which followed the ten davs of’
hearmg, of evidence Further, n IGUA's submission, there e a number of specific points of
argument on which TGD relies to suppor its Motion for Review and Variance which are
manfistly devoid of ment These include the following

(a) The contention that the outsourcing and restriuclunng arrangements which were
made during the three vear tem of the Targered Performance Based Regulation
CTFRR™) renme, were analogous to unhity diversthication  acnvities s
mamfestly devoid of merit. The outseurcing and restructuring actions taken by
G and it pacent were clearly nat a diversificanon 1nfo husiness acmines nof
then being carried out by the utility, but were a subdivision of utihity rsources
fo separate scrvices husinesses m arder ta rransler efficieney gains 1o FGD's
parent and to penmanently deprive ratepayers of most of the benelits wineh the
TPRR regume was mtended ta eventually provide

(h) EGD's contention that the “ne harm to ratepayers” principle. appheable
diversification activites. applies o actions taken by EGD during the term of an
Incentne Regulation regime s manilestly deverd of menr The principle that
apphies under Incenuve Regulanon is that hoth ratepavers and sharcholders arc to
henelie

(c) FGD's contention that the Board's Decision creates an imbalance by favouring
the interasts of FGD's ratepavers and ignoting the interests of EGDY's sharcholder
is manifesty deveid of ment The Deasion restores the balanee between
rarepavers and sharchalders that s intended ro prevail under Incentive Rogzulation
and unposcs measures whieh will prevent EGD's parent {rom permanenth
approprianng & disproportionate shise of the benefits realiced under the TPBR
regime

(d) TGD's contention that those managing the utiliny are obliged by statute 1o treat
the interests ol the wulity's sharcholders in priarity to the mtersts of the utdhity's
racpavers is mamfestly devord of ment The contention is inconsistent with the
well cstablished principle tat a corporagen that is 4 public utility has an
obligation to balance the mnterests of 1ts ratcpayers and sharcholders A number of
the authorities upon which TCD relies in 1ty Mation for Review wnd Varuuiee

cxpicss this principic,
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IGUA subinits that, in its totality, the material which EGD luss filed is inadequate to discharge the
heavy onus that rests with FGD to convincingly demanstrate that the Motion raiscs a question as
o the correctness of the Board's Decision. All fucels of the Board's Decision were amply
supported by the cvidence and the range of policy options presented to the Board for its
cousideration in the euensive written arguments that the Board reecived from EGD and these
opposite in interest to EQD.

In a casc such as this, where there are:

(2) Clearly no errors of fact or new facts 1o justiy the relicl roquested; and,
(v The arpuments relied upon were cither made or could have been made

previousty and are manilestly devoid of merit,

there is no naed for aither a written or oral hearing of the “threshold” issue. Tn the circumstances
of this parbcular case, the Board e and should evereise 1 diseretion o reject the Motion
without scheduling cither a writtew or oral hearing with respect to the “threshold issue

Based on the foregoing, IGUA submits that i is open 1o the Board. 11 an exereise of is diseretion.
to determune that BGD's Matian (or Review and Varnace is iadequate 1o iuse & guestion as to
the carreemess of the Bourd's RP-2001-0029 Decision Like Mr. Wamen, we urge the Board to
dismuss the Motion for Review snd Varianee as soon as possible so that FEGD can no longer iely
on the delivery of the Motion as a basts for relusing to provide information that is cnucal to a

determination of its 2003 revenue reguirement

Yours truly

W

Peter C P Thempson, Q €
PC'T/dto

s Richard King rbv facsimile)
c Marika Haee (hy facximile)

¢ Peter Foumnier fay facsimile,

¢ All Tntervenors w RP-2001-0032 (hy ficsimile)

RS AL i |

416 435 5153

g ovasuus

PAGE. g4



01/26/2007 15 25 FAX 418 485 51%3 ENBRIDGE

25703 14:35 FROM-PCHER BUDD LLP 415-540-2777 1-008 P 02/05  F-B23

graqizTcaz s goLlcTORY

Ruhare B, Wasen | - | s \X]e ir F Oou 1 d S

Lomiall pwppiep e wisifanlde s
Dircet Une #16-947-5075
Filo. 01606,00043

Ontario Energy Board Tucsday, January 28, 2005
261h Jloor 2300 Yonge Strect
Toronlo, ON M4P 1E4

Aztention: Paul 3. Pudge, Board Secretary

Dear Sivs:

Re: ¥otion for Roview and Variance/
Your File No. RP 2001-0032

We are counse] to the Consumars' Association of Canada in this matrer. This
lerer scts out our clicat's coneern with the Motion for Review and Varianco (“Motion"™) which
has been filed on behall of Enbridge Gas Distribution Inc. (*EGD”) in this maiter.

We havo reviewed the Motion Record of Enbridge Gus Distibution Inc. filed in
i1s Motlon for Revicw and Variance. We understand the Board's desire to make a threshold
decision on whother EGD's Motion requivos @ response from intervenors before mviing
intervenors to make submissions on the Motion. We feel it incumbent on us, however, to express
our concern that the Motion does not mect the basic requirements for a rehicaring and to express
our view that it should be dismissed without delay. The urgency in expressing these vicws
arises. in pard, because of e risk that consideration of the Motion will delay, and perhaps
prejudice, the proceedings in EGD's pending rate case, wihich bears 13card file number RP 2002-

0133.

We have two basic conceras witly the Motion. The first deals with the nature of

the matcrial filed in support of the Motion. The second deals with the nature of the argument in
the Moton. We will deal with hem separatcly, belaw.

X The Nature of the Material Filed in Support of the Motion

As the Board will be pware, thete ae a aumber of basic rules. followed by the
Doard and other scnior regulatory egencies i Ontario, for dealing with mouons for revicw. One
of those rules might be deseribzd as the “due diligence rule”. which requires thut an applicant fer
a rovicw dcmonstrats that the cvidence and arguments it is advancing in support of a request for
review could not, with reasonable dillgence, have baen provided to the tibunal prior to its
decision. It [undamcaually undermines the integrity of the original hearing process if a decision

The Fachenye Tirecr, Sane 1630 Tobepbanie 415.365-1112
1,0. Poex 430, 139 Niing Serave Weer Facedmila 416.285.1876
Turemter. Ontaclo. Canady  MIX L3 Wehitee  wivwwitfoulds.cony
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cun be reviewed on the basis of further and better evidence and argurnent, on the basis. in other
words, of an attempt to “cooper up” the original case.

The matarials filod by RGD in support of its Motion violate that basic rule, as
follows:

1. Tlhe aftidavit of Rudi Ried! (the “Riedl Affidavit’) merely repeats the
cvidence which was given by Ms Holder at the heanng. Mr. Riedl
deseribes the purpose of his evidence, in paragraph 3 of his affidaviy, as
providing “clarily regarding the circumstances that existed at the time the
decisions were made by Eubridge Gas Distribution Iuc. 10 enter into the
Alliance and Veetor contracts”,  Mr. Ricdl nowhere asscrts that the
{iformation contained in his alfidavit could not have been presented at the
time of the hearing. Mr. Ricdl nowhere sugpests that the inforination that
is contained in his oftidavit was unknown to Ms Holder. There s no
supgestion in Mr. Ricdl's affidavit that Ms Holder was unaware at the ume
she gave her tesdmony of any of the information set out in his effidavits.
The Riedl Affidavit is no more thaa an atempr to 0dd to the weight of Ms
Holder's evidence the gravitas of Mr. Riedl's seniority;

2. In addidon 1o poviding information that was cither known to Ms Holder
At the Time of her testimony, or could with reasonable diligence have been
obtained by Ms Holder from Mr. Riedl. tie Riedl Affidavit contains pure
acgument. Tor example, Mr. Riedl asserts, in paragraph 21 of his affidavit,
that “in my view, the Bodrd seems 10 have aver-emphasized the Otsason
Mema in ity Decision”. Aside from the obvious point, namoly thatit is
entirely inappropriate to include arguments in an affidavit, the arguments
in tho Pied] Affidavit are all ones which were, or could, with reasonable
diligence, have been, made by counsel 10 EGD in its argument at the
cenclusion of the hearing;

3. The affidavit of Janet Iolder offers no new information, but rather
consists of arguments about the Board's assoasment of tho cvidence. We
apain make the point that il is inappropriate to make arguments inan
affidavit. More importantly, the argument about Low tho evidence ghould
be interpreted could have been madc at the time of the hearing;

4, The affldavit of Marika Oksanna Tlare (the “Hare affidavit”) also contains
argwnents. Beyond that, the Harc affidavit deposes 1o the alleged hann
that has befallen EGD as a result of the Board's decision. We will leave
aside the obvious point, namely that e alleged harm is unproven and (hat
the effecte of the decision are, for hetter or ill, the nawural incldent o’ being

The Exchanes Towwr, Suire 1600 Telophone 416-365-11 1
1.0, B 450, 130 King Streoc Want Facilmlle  416.365-1876
Taante. Ontacto, Cauada M3X 1S Welnite wwwwetrivnldi.cam

JAN 25 2887 14:34 416 485 5153 PACE. 06



01/26/2007 15 28 FAX 418 485 5153 ENBRIDGE @ 007/008

JAN-28-03 14237 FROM-POYER BUDD LLP 416-840-27T77 7-009 P 04/05  F-B03

o regulated endty. The effects of a declsion are not a ground for having
the decision reviewed. The imporiant point, however, is that & passible
adverse unpact of a Board decision on outsourcing is a matter which could
have been argued by EGD at the conclusion of the hearing.

T surn, we subenit that material filed by EGD in support of its Motion far review
consists of nothung more than information and argument that could have boen made at the timoe af
the hearing. Al of the material violates the “due diligence rule™.

The dangers of relying on the kind of material which EQD filed in support of {ts
Motion arc scveral. A disappointed parly can sesk a review of a decision by putting the same
evidence in the mouth of anothier, more senior, person. The Board could never rely on the
witnesses before it, fearing that someone more senior might have cither better evidence or the .
same evidence from a different perspective.

11 The Nature of the Argumcaot in the Motion

We have noted, above, that partions of the Ricd) and Holder affidavits consist ot
arguments. We havo also notad that the arguments in the Ried], Llolder and Hare affidavits are
ones which would, or could, with rensonable diligence have beea made by counsel to EGD inits
argument at the conclusion of the hearing,

The 3ame observation can be made of the Motion as a whale, Inour view it
consiste entirely of argument that could have heen made at the time of Whe hearing. To put the
matter another way, the Mortion is nothing more than a thinly-disguiscd attempt 10 resargue the
case that the Board has already disposcd of.

Ths Board, and other sesior repulatory agencies in the provines, have,
historically. refused to consider motions for review that represent nothing more than an attempl
to re-argue a cage that has alrendy besn disposed of. That practice has been universally followed
in order that there be fAnalily to the decision-making processes of regulatory agencies. If, for
example, the Board had to review its decisions on the basis of the alleged adverse impact of the
declsions. when the possibility of that adverse impact had not been hrought to itk atention, then,
not only would there be no finality to the Board's decision-making process, but there would beca
chill on that process, The Board, intervenors, and te public are entitled to rcly on the utilities,
and their counsel, to lcad whatever cvideree they feel is appropriate, and make all of the
avguments they feel aro necossary to protect their intereste.

A2 the Board 18 aware, it has a brood digcretion to digpose of a smotion for review
ar any time. That discretion is reflected in section 43 of the Board's Rules. In our view, the

1 Exchanie Tower, Susee 1600 Toekphuas $16-2€5-1110
P.O. Box 480, 130 King Strvt Weet Vacalmlle  416-3865-147¢
Toamu, Quairio, Canada MIX uUs Wilsite vmnraistouldzcam
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Board should excreise that discretion, at this point, to dismiss EGD's Motion for Review because
it is, on its face, devoid of merit.

We will not, herein, respond to the gpecific arguments in EGD's Motion, given
that they were mado, or could have been made. at the time of the hearing. We will confine
ourselves 1o this one point. Underlying EGD's Motion is a fundamentally flawed view of
regulation. According to EGD, the Board must anticipate all of the possiblc arrangements a
utility might eater into and make rules governing them. That is impossible. A utility must
always bear e risk that the Board will find its aclions violate the urility's obligations as a
regulated entity. To accept EGD's underlying premise would be to undermine fundanjentally the
fntegrity of the Board's decision-making process.

The CAC would not, ardinarily, urge the Board to dismiss a Motion for Reviow
without giving the applicant for revicw a full opportunity 1o argue its case orally. However, the
unusual circumstances of this case dictate otherwise. EGD has been given the opportunity to
argue its case. in full. i writing. In addition, there is some urgency in the Board disposing of the

* Motion for a Roviow quickly. EGD is using the existence of the Motion s an excuse 1o avoid
answering cerlain interragartories in its pending rates case. The existence of the Motion for a
review carrics with it the risk of not only delaying the processing of that pending rates case, but
prejudicing the substative considerations within it. ‘To avoid that delay and possible prejudice,
we urge the Board to dismiss the Motion fo¢ Review which, we have noted above. is, on its face,
devoid of menit.

The submissions in this letter havo boen prepared in collaboration with counsel
for the Indusidal Gas Users' Association, Mr. Thompson. We understand that Mr. Thompson
will be sending a separate Jetter in support of the positions set out in this letter,

Yours very uuly,

WeirFoulds LLP

Nl B

RBW/dIh Raobert B. Warren
cc! Pcter Thompson

Peter Dymce

Julic Girvan

Powcer Budd

031091
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