EB-2006-0322

IN THE MATTER OF the Ontario Energy Board Act,
1988, 5.0. 1998, c.15, (Schedule B);

AND IN THE MATTER OF a proceeding initiated by
the Ontario Energy Board to determine whether it
should order new rates for the provision of natural
gas, transmission, distribution and storage services to
gas-fired generators (and other qualified customers)
and whether the Board should refrain from regulating
the rates for storage of gas;

AND IN THE MATTER OF Rules 42, 44.01 and
45.01 of The Board’s Rules of Practice and Procedure.

FACTUM
OF THE CORPORATION OF THE
CITY OF KITCHENER

INTRODUCTION

1. This Factum is filed pursuant to the Procedural Order of the Ontario
Energy Board (“the Board”) dated January 27, 2005 under Rule 45.01 of the
Board’s Rules of Practice and Procedure (“the Board’s Rules”) requiring the City
of Kitchener (Kitchener) to address the threshold question of whether the
Board’s decision in EB-2005-0051 (“NGEIR”) should be reviewed before

conducting the review on the merits of Kitchener’s motion to review.

2. Kitchener in its motion seeks a review of those parts of the decision in
NGEIR that relate to the:

a) approval given by the Board to the aggregate excess method
proposed by Union Gas Limited (Union) to determine the level of
cost based storage to be allocated for seasonal load balancing



b)

needs of all of Union’s in-franchise customers in Ontario including
the gas utility of Kitchener;

the freezing of cost based storage space available for Union’s in-
franchise customers in Ontario at 100 PJs.

3. On the questions posed by the Procedural Order under Rule 45.01 of the

Board’s Rules this Factum will address:

a)
b)

<)

the Board's jurisdiction to hear the motion;

the scope of the Board’s discretion on motions to review its
decisions;

the reasons supporting a decision to review the Board’s decision in
NGEIR as requested by Kitchener.

THE BOARD’S JURISDICTION TO REVIEW

4. Absent statutory authority, and subject to limited exceptions, the general

rule is that administrative adjudicators have no inherent jurisdiction to reconsider

their decisions. For the Board the statutory source of its jurisdiction to reconsider
is 5.21.1(1) of the Statutory Powers Procedures Act, R.S.0. 1990, c.s.22 (“the
SPPA") which provides:

A tribunal may, if it considers it advisable and if its rules made
under s.25.1 deal with the matter, review all or part of its own
decision or order, and may confirm, vary, suspend or cancel the
decision or order.

5. Rules 42 to 45 of the Board’s Rules perfect the Board’s jurisdiction under

5.21.2(1) of the SPPA and provide the procedural mechanisms for bringing the

review before the Board.



6. Rule 44.01(a) of the Board’s Rules states:

Every notice of a motion made under Rule 42.01, in addition to the
requirements under Rule 8.02, shall:

(@)  set out the grounds for the motion that raise a question as to the
correctness of the order or decision, which grounds may include:

Q)

(ii)
(iii)
(iv)

error in fact;

change in circumstances;

new facts that have arisen;

facts that were not previously placed in evidence in the
proceeding and could not have been discovered by
reasonable diligence at the time.

7. Rule 8 of the Board’s Rules states:

8.01

8.02

8.03

8.04

8.05

Motions

Unless the Board directs otherwise, any party requiring a
decision or order of the Board on any matter arising during a
proceeding shall do so by serving and filing a notice of
motion.

A notice of motion shall be in writing and shall be in the
form specified in the Practice Directions.

The notice of motion and any supporting documents shall be
filed and served within such a time period as the Board shall
direct.

Unless the Board directs otherwise, a party who wishes to
respond to the notice of motion, shall file and serve, at least
two calendar days prior to the motion’s hearing date, a
written response, an indication of any oral evidence that
party seeks to present, and any evidence the party relies on,
in appropriate affidavit form.

The Board, in hearing a motion, may permit oral or other
evidence in addition to the supporting documents
accompanying the notice, response or reply.



8. The grounds in Kitchener’s motion relating to errors in fact fall squarely
within the scope of Rule 44.01. However, the list of grounds in Rule 44.01
cannot be taken as an exhaustive list or otherwise used to limit the complete
discretion given the Board by s.21.2(1) of SPPA. Accordingly, it is open to the
Board to consider an application to review on the basis of a ground not listed in
Rule 44 including grounds which constitute an error in law. It is submitted
therefore that the Board has a statutory jurisdiction to review its decision in

NGEIR on all of the grounds set out in Kitchener’s Notice of Motion.
THE SCOPE OF THE BOARD'’S DISCRETION ON A MOTION TO REVIEW

9. The power to review granted by s.21.2(1) of the SPPA is discretionary. It
is given without conditions or limitations as to any ground that can be relied on

or as to any circumstance when a review must or must not be granted.

Russell v. Toronto (City) (2000), 52 O.R. (3d) 9 (C.A.)

10. It is Kitchener’s respectful submission that the Board ought to exercise its
discretion to hear the motion on the merits for the reasons set out in the next

section of this factum.

11.  In dealing with jurisdictional or other threshold questions before
proceeding to hear the merits of Kitchener’s motion, it is submitted that the
Board should not attempt to resolve any factual disputes. Rather, it is submitted
that jurisdictional or other threshold questions should be addressed on the
assumption that the record in NGEIR establishes the facts asserted.

Hunt v. Carey (1990), 74 D.L.R. (4") 321 at 335 (S.C.C.)



Reasons supporting Reconsideration

A. The method for allocating Ontario storage space affects all
customers in Ontario

12. The allocation of storage space is not a customer specific issue relating
only to Kitchener. As described below, it limits the storage available to serve
Ontario customers so as to increase the cost of Union’s annual gas supply plan
and the costs of furnishing late season load balancing not covered by the gas
supply plan and forces Ontario customers to the otherwise unnecessary expense
of winter gas purchases in order to maintain reliable service; all contrary to
s.2(2) of the Ontario Energy Board Act, 1998, S.0. 1998 c.15 (the “Act™) which
requires the Board “to protect the interest of consumers with respect to prices

and the reliability and quality of gas service”.

13.  The issue has an additional impact on the 45 semi-unbundled customers
in the T1 and T3 rate classes in that 35 of them have contractual allocations
which exceed aggregate excess. In this group, aggregate excess will force
Kitchener to the otherwise unnecessary expense of winter gas purchases in order
to provide the late season load balancing function currently provided by its

existing contractual storage allocation.

14.  Accordingly, it is submitted that the matters raised in this motion engage
the fundamental responsibilities of the Board under the Act to provide reliable
gas service to the consumers in Ontario without the imposition of unnecessary
costs and unreasonable utility rates.

NGEIR decision, p.18
Exhibit J12.2, p. 56



Ontario Energy Board Act, 1998 c. 15, s.2.2

B. The Board in NGEIR failed to take into account the fact that
aggregate excess unnecessarily increases utility rates and
therefore offends the requirement of just and reasonable rates
under ss. 2 and 36 of the Act.

15.  Gas Utilities have three basic sources of supply to meet the needs of their
customers during winter periods; storage, daily contract deliveries and winter
spot purchases. With respect to storage capacity, the Board has approved for
Union, on an annual planned basis, the requirement that it retain sufficient
storage capacity for late season load balancing sufficient to meet a reasonable
standard of security of service for its customers. This standard requires Union to

maintain 2 control points for storage inventory:

(@) On March 1 of each year sufficient storage inventory to meet
design day demand;
(b)  On March 31 of each year storage inventory of 5.6 bcf to manage

daily variances and load balancing in April.

Exhibit X 3.1, Appendix F
Transcript Vol. 12, pp. 38, 39

16.  The above requirements for storage inventory on March 1 and March 31
are annual planned requirements which do not vary in periods of colder or

warmer than normal weather.

Exhibit X 3.1, Appendix F
Transcript Vol. 12, pp. 38, 39



17. The aggregate excess allocation is exhausted by March 31 in a year of
normal weather. Accordingly, aggregate excess is not designed to meet Union’s
storage requirement at March 31 for load balancing in April. If the weather is
normal or colder than normal, Union is required to meet its late season storage
requirements by purchasing winter spot gas. On a smaller scale, aggregate

excess creates the same problem for the Kitchener utility.
Transcript Vol. 12, pp. 40 and 123

18.  Union acknowledges that the cost of winter spot gas exceeds the cost of

gas purchased and stored before November 1.
Transcript Vol. 12, p. 117

19. There is no evidence that aggregate excess represents the least cost

method of meeting late season storage requirements for Ontario customers.

Transcript Vol. 6, pp. 67-70
Transcript Vol. 12, pp. 81, 82
Exhibit J12.2, at p. 74

20.  The least cost mix of winter purchases and November 1 storage allocation
to meet load balancing requirements is ascertainable with the use of planning
tools such as the computer program SENDOUT. Enbridge Gas Distribution Inc.
(“"Enbridge”) testified that it uses SENDOUT to determine the optimal mix of
supply sources and storage to meet its load balancing requirements. In other
words, Enbridge uses SENDOUT to solve for the optimal amount of storage in its
gas supply plan as opposed to fixing storage on the basis of aggregate excess or
some other method. Given the evidence of Enbridge during the course of the
hearing, the Board’s finding at page 85 of the NGEIR decision to the affect that
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Enbridge uses a methodology similar to that of Union’s for storage allocation is
guestionable.

Transcript Vol. 6, pp. 67-70

Union on the other hand does not attempt to determine the optimal mix of
November 1 storage and winter purchases for the purpose of meeting its service
requirements. Rather Union’s storage level for November 1 is fixed by the
aggregate excess method. Union makes no attempt to produce a least cost

approach to meet its load balancing requirements.

21.  The evidence given in NGEIR indicates that Union’s approach of fixing
storage allocation on November 1 by aggregate excess unnecessarily adds an
average of 1.6 million dollars annually to the cost of its gas supply plan and
additional costs when it is required to purchase winter spot gas to provide a
reserve of 5.6 bcf on March 31.

Exhibit J12.2, at pp. 44, 47, and 50
Vol. 12, pp. 83-84

22.  The Board in NGEIR ignored the fact that under normal weather
aggregate excess imposes unnecessary costs on customers and therefore causes
unreasonable rates contrary to ss. 2 and 36 of the Act. Accordingly, the use of
aggregate excess, and the unnecessary costs associated with its use, will
continue to be contentious issues in any subsequent rate proceeding. In these
circumstances, it is submitted that the Board should exercise its discretion to
rescind and correct the decision in NGEIR to ensure that the allocation method
for storage does not unnecessarily increase utility rates. It is submitted that
reconsideration is appropriate where a tribunal, as here, has ignored its statutory
mandate.



Russell v. Toronto (City) (2000), 52 O.R. (3d) 9 (C.A.)

C. There is no Evidence to Support the Board’s Conclusion that
aggregate excess meets the reasonable load balancing
requirements of the Kitchener utility

23.  As noted in paragraph 15 of this Factum, the Board has approved the

storage component of Union’s gas supply plan. The storage component has two

essential requirements:

a) sufficient gas in storage on March 1 to meet design day demand;

b) sufficient gas in storage on March 31 to provide a reserve.

24.  The evidence at the hearing establishes that under aggregate excess
Kitchener would have been at risk in 5 of the past 6 years because it would not
have received full deliverability from storage on March 1 and therefore would not
have met the standards set by the Board for customers in southwestern Ontario
served by Union which requires full deliverability from storage on that date.
Although Kitchener’s rates are not regulated by the Board, it is still entitled to the
protection of s.2.2 of the Act. It is submitted that this provision is violated by
the decision in NGEIR which forces the Kitchener utility to the otherwise
unnecessary expense of winter spot purchases to deliver the equivalent standard

of service to its customers.

Transcript Vol. 12, p. 193

25. The evidence at the hearing also established that storage under the
aggregate excess method is exhausted on March 31 and therefore is not
available to provide the reserve that utilities in Ontario, including Kitchener,

requires for late season load balancing.
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Transcript Vol. 12, p. 40

26. In assessing the sufficiency of aggregate excess for Kitchener, the Board
ignored the evidence referred to in paragraphs 24 and 25, above, and instead
referred to the evidence argued by Union that “... there has been only one
occasion in the past 5 years when Kitchener’s storage allocation was insufficient”.
However, the actual allocation to Kitchener over the past 6 years (to which this
evidence referred) has been at a contractual level which is 10.6% higher than
aggregate excess. Accordingly, the evidence relied on by the Board was

unrelated to the sufficiency of aggregate excess for Kitchener.

NGEIR Decision, p. 95

Transcript Vol. 12, p. 176

27. It is submitted that the Board should exercise its discretion to reconsider
and correct the injustice and error in law of a decision made in the absence of

any supporting evidence and contrary to the evidence.

E. Freeze on cost based storage is contrary to ss. 2 and 36 of the
Act

28.  There is currently no shortage of storage space in Ontario for the purpose
of serving the Ontario consumer. The “need” asserted by the utilities to develop
new storage is not a matter which engages the Ontario public interest or the

Board’s statutory duty of regulating utility services for the Ontario consumer.

29.  On the other hand, the Board’s approval in NGEIR of a freeze or a cap on

the amount of cost based storage to be reserved for Union’s in-franchise use will,
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over time, lead to an increase in utility rates. In addition, Ontario’s storage
reserves provide a physical hedge against the ever increasing volatility in gas
prices. It allows the Ontario consumer to plan off-peak purchases to minimize

exposure to price run-ups which often result from winter demand.

Exhibit K12.9

30. In the circumstances, it is clearly not in the interest of Ontario or of the
gas consumers of Ontario to limit the level of cost based storage in order to
increase and secure the space available for sale at market to out of Ontario
users. Accordingly, this portion of the decision is contrary to the interest of
Ontario and contrary to ss. 2 and 36 of the Act which requires the Board to give

primacy to the needs of Ontario consumers.

31.  Itis submitted that the Board’s power to review should be used to rescind
and correct this portion of the NGEIR decision.

F. Considerations respecting the right of appeal to the Divisional
Court or a petition to the Lt. Governor in council

32. It is submitted that any hearing before the Divisional Court or the Lt.
Governor in council, as the case may be, will be advanced by the opinion of the

Board on a review of the matters raised in this Motion.

33. It is further submitted that because an appeal to the Divisional Court is
limited to questions of law and jurisdiction, a review by the Board is better suited

to address the issues raised in Kitchener’s Notice of Motion.

Ontario Energy Board Act; s. 33 (1) and (2) and s. 34(1) (supra)



ALL OF WHICH IS RESPECTFULLY SUBMITTED

J. Alick Ryder, Counsel to the City of Kitchener

12



SCHEDULE “A”
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Russell v. Toronto (City) (2000), 52 O.R. (3d) 9 (C.A)

2 Hunt v. Carey (1990), 74 D.L.R. (4'") 321 at 335 (s.c.c.)
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Russell v. Shanahan et al.; Ontario Municipal Board,
intervenor®
[Indexed as: Russell v. Toronto {City)]

52 O.R. (3d) 9

[2000] O.J. No. 4762

Docket Nos. ©33545 and C33549

Court of Appeal for Ontario
Finlayson, Labrosse and Weiler JJ.A.

December 19, 2000
* Application for leave o appeal to the Supreme Court of
Canada was dismissed with costs August 9, 2001 (Gonthier, Major
and Binnie JJ), 8.C.C. File No. 28428, S.C.C. Bulletin, 2001,
n 1413
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that set aside a decision of @ Review Panei of the Onlano Municipal Board.

Stephen Diamond, for appellant.

Leo F. Longo, for respondents Shanahan, Triggs, McFayden and Clarke.
Leslie Mendelson and William Hawryliw, for respondent City of Toronto.
Lestie Mcintosh. for the Ontario Municipal Board.

The judgment of the court was delivered by

[1] FINLAYSON J.A.--Derek Russell {"Russell'y and the Ontano Municipal Board {the "B xam‘
separately the judgment of the Divisional Court [reported {1889), 5 M.P.LR. {3d) 14] selling as«¢
a panel of the Ontario Municipal Board {tha "Review Panel"} daled September 3, 1948, and re@m
dacision of ancther panel of the Ontario Municipal Board {the "First Pane!”) dated December 16,1
Ontario Mu *ur,ipa Board was represented at the %“earmg before the Divisional Court pursuant to s )
Ontario Municipal Board Act, R.S.0. 1890, ¢. 0.28 (the "Act”), and limited its submissions {0 jurisdichional issues

~§
IOH

Facts

[21In 1985, Russell purchased a vacant ravine ot on Glen Road in Rosedale for $50.000 with the intention of
building a home. To build a home, Russell needed to obtain a building permit from the City of Toronto. He appiied
for a permit on July 26, 1995, His plans and drawings complied with all the applicable zoning by-laws, ms he
needed City Council's approval pursuant (o the City's ravine conlrol by-law. The day aller Russell made his
application, the City's Land Use Commitles directed the Planning Qommxss ioner to condust the study of four
Rosedale propertiss located on the ravine, Russell's properly was one of the four lols under study. On August !
1995, City Council enacted Inferim Control By-law 1998-0550, prohibiting &3! uses on the four lots for one year.

[31 On December 23, 1898, the Planning Commissioner provided a report to City Councll recommending that
the existing residential zoning be relained for the four properties studied, allowing si nglu-umt mmos {obe m il
City Council rejected the recommendation and retained outside planning consultants. On July 14, 1997, the
outside consultants’ report was enacted by City Couneil in the form of a new ravine conirol by- Iaw =Ramw imm"‘
Boundary By-law 1897-0369) that effeclively prohibited any construction on Russell's lands. The purported
intention of zhe by-law was to protect ravines from development. The three other vacant Rosedale properlies were
likewise affecled.

for 36 ;ﬁam and Russell, a:zpeaied to &he Board u;‘@deriw }iu\}itﬂc} ns f\f’w: P‘ af*nmg f%ct R ‘w
as amended, for exemptions from the 'mw by-law. There was a threswweek hearng during whict
ed. Opposing the appeals were the Cily and several Rosedale ratepayers

cal

J

{51 The Fist Pane! dismissed the g als, finding that there was no reason o exampt the czpp“hdﬂis from the
application of the by-law, which had been enacted "for a valid planning purpose, 1o psotc@ct wines from
development”. Russell and Dickinson sought a review of the First Panel's decision by a Raview Pane! of the
Board pursuant to 5. 48 of the [Ontaric Municipal Board] Act. Section 43 providas: “The Board may rehear any
application befare deciding i or may review, rescind, change, alter or vary any decision, approval or order m
by it

{“3 After a ona-day haaring, the Review Panel granted the review application on the bagiu that the First FJ’
had ignored the long-standing policy of the Board in dealing with this type of zoning by-law, which was first s
in ds i cision Re Nepean (Township) Resinctad Area By-law 73-76 (1878), 3 O MB.R. 36 at 0o Bh

This Board has always maintained that if lands in private ownership are {¢ be zoned for
conservation or recreational pwmses for the benefit of {he public as a whole, then the approprsi
autherity musi be prepdref‘ o avquire the lands within a reasonable time otherwise the zoning wi éi
not be approved. We do not wish or infend {o depart from that general pri nmpl@ and we hc@rv hi
solution suggested will allow the township to achieve iis goals and at the same time be falr to the
tand-owner

http/Awww lexisnexis.com/ca/legal/delivery/PrintDoc do?fileSize=485 58 &jobHandle= 1861 .., 2/
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The Review Panel accordingly allowed the appeals and amended the by-law to exempt the two applicanis’
properties,

71 Russell's neighbours and the Cily appealed only the Russell decision, with leave, fo the Divisional Court.
The Divisional Couwrt allowed the appeal, holding that in the absence of "manifest error” on the part of the Fi
Panel, the Review Panel was not entitied 1o substitfule its own opinion. Specifically, MacFarland J for the
slated [atp. IS MPLRI]

We are of the view thal all the questions posed for the opinion of the court must be ans
the affirmative. Even if the effect of the by-law was o sterlize the lands owned by the
Russell, the Board erred in overturing the Hearing [Board] decision for that reason.
Act clearly gives the municipality the right to pass the by-law in gquestion and there is clear
authority that such right does not carry with it a corresponding obligation to pay compensation
absent bad faith on the parl of the municipality or specific statuiory obligation io this effect. As was
stated by Estey J. in British Columbia v. Tener [1985]1 S.C.R. 533 al p. 657], a dacision of the
Supreme Court of Canada,

Ordinarily in this country . . . compensation does not follow zoning either up or down.

In its hearing decision, the Board applied the exisling authority to the facts as it found them and in
our view it did so correctly. It is not open to the Board in a Section 43 review 1o substitute its
opinion for that of the Board which heard the matler on the merits over a thres-week hearing save
in exceplional circumstances.

Itis apparent that the Board on review simply preferred an approach other than the approach
taken by the Hearing Board. This dogs not, in our view. constitute "manifes! error” on the part of
the Mearing Board which did as it is obliged to do in weighing the public and privale inlerests and
in resull favoured the public interest over the private interest of Mr. Russell,

[8] The Divisional Court also faulted the Review Pansl's decigion on the basis that if failed to consider s, 24 of
the Planning Act, dealing with an amendment to an official plan [al pp. 15-1B MP.LR.I:
There is nothing in the Board's decision o indicate whether it considered the effect of its decision
in relation 1o the mandatory provision of subsection 1 of Section 24 of the Planning Act, The
decision in this respect Is simply silent and in the face of the mandalory requirement of subseaction
1, that is not sufficient. The Board is obliged {o consider this aspect and it did not do so and fell
into error.

Relevant Statutory Provisions
Ontario Municipal Board Act

43. The Board may rehear any application before deciding i or may review, rescind, change, alier
or vary any decision, approval or order made by it
Planning Acl

24{1) Desplte any other general or special Act, where an official plan is in effect, no public work
shall be undertaken and, except as provided in subsections (2) and {(4), no by-law shall he pa
for any purpose that does not conform therewith.

{2) I a council or a planning board has adopted an amendment to an official plan, the council of
any municipality or the planning board of any planning area o which the plan or any parnt of the
plan applies may, before the amendment to the official ptan comes into effect, pass a by-law that
does not conform with the official plan bul will conform with if the amendment comes info effect,
and the by-law shall be conclusively deemed to have conformed with the official plan on and after
the day it was passed i the amendment come into effect.

(4) If @ by-law is passed under section 34 by the councit of a municipalily or a planning be
planning area in whicty an official plan is in effect and, within the time limited for appeal no
is taken or an appeal is taken and the appeal is withdrawn or dismissed or ihe by-law is amends
by the Municipal Board or as directed by the Board, the by-law shall be conclusively deemed 1o be
in conformity with the official plan, except, if the by-law is passed in the circumstances mentioned
in subsection (2}, the by-law shall be conclusively deemed to be in confermity with the official plan
on and after the day the by-law was passed, if the amendment to the official plan comes intc
effect.

T
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34{1) Zoning by-laws may be passed by the councils of local municipaiities

3.2 For pmhibé ing any use of land and the erecting, localing or using of any class o+
classes of bulldings or structures within any defined area or areas,

i. that Is a significant wildiife habilat, welland, woodland, ravine, valley or area of
natural gnd sclentific interest,
i that is a significant corridor or shoreline of a lake, river or stream, or
Hi. that is a significant natural corridor, feature or area
Issues
N Did the Divisional Court err in holding that i was not open o the Review Panel of the
Board to substitute ils opinion for that of the First Panel of the Board under s. 43 of
the Act?
23 Was the Review Panel correct in ruling that the First Panel had made a manifest
error?
(3) Was it necessary for the second panel of the Board to hold a hearing 1o determine
that the by-law as amended was in conformity with 5. 24{1) of the Planning Act?
Analysis

lssue 1 Did the Review Panel have jurisdiction under 5. 43 (o substitute is opinion?

[8] In my opinion, the Divisional Court falled to appreciate the distinction between the stalutory authe
Review Panel 1o rehear of raview its own decisions under s, 43 of the Act and the sell-imposed direct
Board on the exercise of thal power,

{10} The Board has developed a genaeral pcwlicy with respect {o the exarcise
43. In Practice Direction 12, dated October 31, 1997, the Beard stated that it waoul e ils pu ver undor s
in two main circumsiances, The first, under Parl A, is to correct” typczgru;: gt ar clerical errors and mingr
omissions”. The second, in Part B, {is] where the %Qard sels out thres reasons for review" in addilion o mino
arrors. They are an "allegation of fraud”. "new evidence” and "failure of natural justice or matenal failure of fact or
law",

[11] In Canada Mortgage and Housing Corp. v, Vaughan {City) {1994), 31 C.M.B.R. 471, the Board set outits
wirisprudence with respsctto s. 43 at pp, 474-75;

The jurisprudence of the board in this regard has been most clear. The past decisions indicate the
we arg reluctant to grant a 5. 43 review unless there is a Jurisdictional defect, or where thers has
heen a change of circumsiances or new evidence available, or where there is a manifest error of
decisions or if there is an apprehansion of bias or undue influence. While the list may not be
exhaustive and the board's discralion should not be feltered unduly on an a priori basis, there
common thread running through afl the cases dealing with this question of review. We cannat allow
any of our decisions 1o be reviewed or retried for some s‘%m&:y or unsubstantial reasons. As an
adjudicative tribunal which renders decisions that have profound effects on public and propriety
interests, our decisions should be well-considered and must have some measure of finalily lfa
motion is launched on grounds other than those enumerated, it shouid be to the Divisional Court
which has either the compet ence and the authority to overturn our findings of fact and law. it
never has been nor would aver be our woni to constitule ourselves as ar appellate body, routinaly
reviewing or rehearing our own decisions.

{Emphasis added)

{12] The question whethers. 43 e mo vers g review panel to rescind the decision of an earlier panel based on
e misapplication of a planning principle was considered by a single judge of the Divisional Court on an
app slication for leave {o appeal from a }eusfon ra the Board in 8t Catharines {City) v. Faith Lutheran So
sServices Ine (1681, 4 MPLR (243 225 at p 2368 {Ont Gen, D There, Wh}ie J.held:
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5. 42 [now s. 43 of the Act] contemplates the Board reviewing its own decision it the w@m tha
t is sat;sﬂed that in any previous decision it has misinterpreted the facts, or wrongly assessed
them: that is, that it has misinterpreted the planning evidence, or wrongly assessed the piannmc*
avidence, or falled 1o apply good planning policy in the entire matler.

.. {The Board had full jurisdiction to grant a rehearing of the decisions of Mr. Cole on the basig
that Mr. Cole had misapprehended the planning svidence, and had given a decigion that reflected
bad planning policy. The wisdom of that policy is enticely a matter for the Board. 1t is notthe type of

matter that @ court is equipped o deal with, ...

{13} In the case at bar, the Review Panel considered the First Panel to have committed a "manifest erro” by
pu’ ing "the ;vui’:ahc, interest uppermost in [its? mind” and by failling to apply the plann nﬂ @rﬂ”wmiaé‘
“down-zoning” developed in the Board's past policies and jurisprudence, which require a balancing of publi
private interests when considering whether to approve zoning by-laws

[14] The Divisional Court erred in ruling that s. 43 of the Act did not permit the Review Panel 1o subsiitule iis
decision for that of the First Panel. To say that the Review Panel has the power to review an eariier decision
with out the ability to reconsider it amounts to no power at all. in Merrens v. Metropolitan Toronto (Municipality).
[1973] 2 O.R. 265 at p. 278, 33 D.L.R. (3d) 513 at p. 526 (Div. CL), Lacourciere J. referred to the following
pssaage in Reid, Administrative Law and Practice {Toronto, Butterworths, 1871}, at p. 108

The power to reconsider decisions s peculiar to tribunals. IUis not found in the law-courts. its

existence is the consequence of a general lack of provisions for appe I particularly on questions

of fact, from tribunals. and of the regulatory nature of most inbunals, In both respec

differ from the courts. The power to reconsider thus appears o be an appropriate means both i
the correction of errors in the absence of an appeal and to permit adjustiments o be made as
changes in the regulated activity occur. The importance of such a power has been recogni
the courts.

[18] On the whole, courts have been mindful of the uniqueness of the power of review in administrative
proceedings and have been loath to interpret the power narrowly, For example, the Divisional Court has
repeatedly stressed the wide nature of such powers and has refused to read them down: Merrens, supra, St
Catharines, supra, and Hall v. Ontario (Ministry of Community and Social Services) (1997}, 154 DLR. (4th) 898,

[18] This court, in Commercial Union Assurance v. Ontaric Human Rights Commission {198
112, 47 DL.R. (4th) 477, held that the power of reconsideration under the Ontaric Human Right :
interpreted widely in order o prevent injustice. In their endorsement, Lacourciare, Zuber and McK%niay JIA
aip 478 0LR [p. 1140RY

We do not agree with counsel for the appeliants that the broad power of rmgsmﬁmaziam which
resuits in a final decision requires that new facls be established. see Re Mar;‘m f* Munici
of Metropolitan Toronto [supral. The power is important and may be the only way {0 core
where no right of appeal is provided, or {o allow for ad;ugtmmiﬁ even if ¢ imlmbiam%
unchanged. Thatis the meaning to be given w0 the maintenance of the integrity of the
administrative process.

it

1171 The above fanguage with reference fo analogous seclions in the statule governing another administrative
tribunal is helpful o our analysis of the Actin the case in appeal.

[18] My own view is that the Divisional Courl in the instant case interpreted 5. 43 in a manner which
supported neither by the legislation nor by the weight ijuf icial authority. Section 43 confers a broad s
on the Board for its review authonty which is in confradistinction to the narrow right of appeal (o the Division
Court provided in s. 96 of the Act Section 86 provides:
9B(1) Subject to the provisions of PartlV, an appeal kes from the Board to the Duasional Cowrl,
with leave of the Divisional Court, on a question of law.

[18] This narrow right of appeal supports an interpretation of the Board's reconsideration powers which is
significantly broader than thal stated by the I'}‘vigécmai Court. That court did not appear io appreciate that the
requirement that an applicant for review show a "manifest error” in the decision of the panel under review |

VOIS an
x’njiezrfxai guideline of the Board, not a requirement of s. 43 of the Act. The Board has seen {it to explain in Practice
Direction 12 the circumstances under which it would exercise its powers on a review under s. 43 of the Act and
gxpanded on those guidelines in Canada Morlgage and Housing Corp., supra, 1o say thal it will correct errors on
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review where there is a8 manifest error. In my view it is up (o the Review Panel fo determing on the facis of
each case whan manifest error has occurred. Similarly, there is nothing in 8. 43 of the Act that prevents a Review
Panel from “substituling its own opinion” for that of the original panel. In holding otherwise, the Divisional Court
departed from established case law.

{20] In the end, the Divisional Court commitied its own manifest error by substiuting its opinion for that of the
Review Panel In doing so, the Divisional Court entered inlo a policy-making role that Is culside ils jurisdiction.
Moreover, the Divisional Court focused solely on the jurisdiction of the City fo enact the by-law in dispute and
failed to address the jurisdiction of the Board on a review of an appeal by affected property owners under the
Planning Act from the City's exercise of that jurisdiction. One of the functions of the Board, acknowledged
countless times by the courts, is {o make and apply policies. In that regard, the Board is very different from a
court. Here, the Raview Panel applied a policy 1o a set of undispuled facls and on that basis granted the relief
requested by Russell. The sffect of the decision by the Divisional Court was fo strip the Board of its policy-maki
role,

121} In 2 leading text on local government law, Rogers, Law of Canadian Municipal Corporations, 2d ed
2, loose-deat (Toronlo: Carswell, 1871 ), the folliowing statement is made in connaction with the power of the
Board to approve by-laws at p. 1502:
Generally ﬁgﬁawng the Onlario Board has absolule discretion in giving or sv‘ﬁ%‘z%"f* ding its approval,
and its decisions on applications for approval are not reviewable by the Divisional Court. For the
most part its decisions involve questions of policy within its discrelion with wh ch the court will not
interfere. In the exercise of its discretion where no statulory direction is given as o the rmalters
which the Board is to congider when dealing with a question, then it must be taken that the
legislature has left it entirely to the Board's discretion.
issue 2: Manifest error

[22] The Divisional Court erred in its Interpratation of the reasons of the Review Pangl The Review Pane! dig
not, as the Divislonal Court suggests, refuse to approve the by-law because it thought that the City could no
sterilize the tands in question without providing compensation 1o the owners. The First Panel's decision wa
reversed because it did not apply a long-standing Board policy that it will not approve a by-law that has s
effect unless the mumicipality in question can justily such a drastic resuil within the guidelines set aut in ear ile
decisions of the Board.

{23} The Raview Pane! found that the entirety of the Dickinson premises and a good portion of the Russell
premises would be renderad unfit for development by the by-law, I said:

The Board finds that the effect of this by-law on the applicants of the motion is profaum and
ingxorably devastating. The underlying residential rights of both these properties will be effectively
removed and these two praperties will be, for all intents and purposes, complelely sterilized. [The
Review Panel cites the proposition from Re Nepean {Township) at p. 55, that "if | ands m private
ownership are 1o be zoned for conservalion or recreational purposes for the benefit of
whole, then the appropri iate authority must be prepared to acquire the lands within a
time otherwise the zoning will not be approved.”]
This oft-quoted dicta of Mr. A J. L. Chapman, G.C. [in Re Nepean (Townshipi is the be
gnunciation of the Board’s long standing tendency o ensure that privately owned lands will ¢
transformed lo public purposes such as open-space or park by zoning instrumenis unless
a concomitant commitment on behalf of the municipality to expropriate or to acquire the land
question. This rule, like many traditional rules of the Board, must be subject fo a number of
exceptions. We will deal w m the exceplions laler,

S

{241 The Review Panel then reiterated its "strongly held belief” that planning decisions must not allow the
concerns of the public good nor private interests to become the exclusive and singular goals, but rather the Board
snoaad be motivated by its time-honoured experience thal planning is often a delicate balancing belween these

two noble and sometimes competing objectives”. This policy recognizes that planning desisions, no matier how
benevolent or farsighted their intent, can easily become "an unwitting and unguestioning tool to extinguish or
debilitate the propristary interests of an owner”.

[25] Far from stating that 2 municipalily cannot sterilize or "down-zone" private properly withoul providing for
compensation, the Review Panel asseried that the municipality can re-designale or re-zone for the pubiic benellt
to arrest a trend that is harmiul or undesirable:
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Where the health and safely of exastmg or future inhabitants are involved, whers there are p
and imminent hazards to the well being of the community, the municipality should h the
unfetierad discretion to sterilize the use of iands, withou! the additional burden of compensaltio
the present case, we have not heard from the counsel from the City or from Mr. Longo that
development of the applicants' lands will altract ot invite such considerations.

{26} The Board was not taking issue with the ability of the municipality to pass such a by-law. Rather, it was
asserting its own independent jurisdiction lo insist upon a justification for such a drastic action. This was
completely within its jurisdiction under 5. 43 1o do s0

lssue 3: Bection 24 of the Planning Act

27] When City Council adopted Ravine Impact Boundary By-law No. 1987-0368, it imposed building
restrictions on ravine lands encompassing some 170 Rosedale properties. The by-law was designed to indi
precisely where residential development will be permitled. Russell and Dickinson were denied building permit
because of the effect of the building consiraints in the by-law. They appealed to the Board under s %{43
Planning Act and asked for exceptions for the two residential properties. It was these appeals that were h
the First Panel.

ot
he m by

[28] Section 24(1) of the Planning Act provides that no public work shall be undertaken and no by-law shall be
passed, and "except as provided iy subsections (2) and {4}, no by-law shall be passed for any purpose that does
not conform therewith”. The First Panel heard the appeals and was very much alive to the need that the Raving
Impact Boundary By-law and the exceptions sought by Russell and Dickinson comply with the ﬁfﬁc;a! fan
gxpressly said so. However, afler considering all the evidence taken over three weeks, particularly the ensive
presentation by Russell, the First Panel declined to grant the exvep ions and dismissed the appeals.
ground that in doing so it found that the by-law was in conformily with the Official Plan,

29
under s, 43 of the Act, allowed the appeals under the Planning Act and amor fzsud Eijf Lw
anpl c,dms lgmds are exempled”. The suggestion thal the Review Panel was not similarly aware of the ne
that the by-law as amended was In sompliance with the Official Plan is to suggest that it was not aware of the
basic provisions of the Planning Act. notably 5. 24{4), that "where an appeal is taken and . . the by-law i
amended by the Municipal Board oras dirzcted by the Board, the by-law shall be conclusi wly deemed 0 be
conformity with the official plan. . " As is apparent, it is nol necessary for the Board {o make an express m%dmg
of compliance,

i1

Disposition

{30] For the above reasons, | would allow the appeal, set aside the judgmem of the Divisional Court and order
mt judgment be entered restoring the decision of the Review Panel The appellant Russell is entiled to s cosls
f the appsal, including the motion for leave 1o appeal, and of the hearing before the Divisional Courl.

Order accordingly
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HUNT V. CAREY CANADA INC, Jat

Carey Canada Ine. et al. v. Hunt et aj,
Flintkote Mines Ltd. et al. v. Hunt at al.

[Indexed as:  Huntv. Carey Canada Ine,]

Supreme Court of Canada, Lamer C.J.C..* Wilson, La Forest, L'Hewrswz-Dube,
Sopinka, Gonthier and Cory JJ. October |, 1990,

Civil procedure — Pleadings — Formal validity — Renpondent aliegedly
suffering from exposure ta asbestos during course of employment -— Action
agninat defondants alleging couspiracy to withhold informzrian about
dangers asdocinted with asbestos — Statement of claim Lo be struck out anly
wheo plain and obviously disclosing ne reasanable clain — Not pluin ead
abvious that statement of claim failed to dizclose reasonable cluims —
Statement of claim allowed to stand,

The respondent H. a retired clectrician, alleged that he was exposed to asbestns
tiores over the course of his employment. Ho brought. an action against the various
defendants in which he alleged that they were involved in the mining of abestouw
and the production and supply of a variety of asbestos products between 1940 znd
1987 and that after 1934 the defendants knew that ssbestos fibres could cayse
disease in those exposed to the fbres. He further alleged thut all of the defendants
conypired to withhold information about the dangers associaled with astesise and
*nat, w3 o result of that conspiracy, he contracted mesotheljoma.

One of the defendants brought an application to have the nction agmingt i,
which was based solely on the allegativay of conspiracy, dismissed on the basw
that it disclosed no reasonable claim. AL first instance the motion was allcwed and
the action was dismissed. On appeal, the order wan et aside,

On further appeal, beld. the appeal should be dismissed.

Tha Britiah Columbia Rules of Court may strike out any part of a statement of
claim that disclosas no reasonable claim. This rula of practice with raspect to
stnking out is similar to that of other provinces. The test to be applied is whether
it 1s "pluin and obvious” that the statement of ¢laim discloses no reasonable claim,
The dole question ia whether, assurung that all the facts the plaintiff aleges are
true, the plaintiff can present a question “fit to be tried”. The complaxity o
novelty of the question that the plaintiff wishes to bring to trial should not act 45 2
bar Lo that trial taking place. Neither the length and complexily of the issues, the
tovelly of the cause of action, nor the potantial for the defendant to present g
strong case should prevent the plaintiff from proceeding. Only if the action is
certain to {ail beeause it contains a radical defect should the relevant portions of a
statement of ¢laim be strueic out,

it wax not plaln and obvioua that the plaintitfs elaima in the tort of congpiracy
disclosed no reasonable cause of action, It was not piain and obvious that allowiny
the action to proceed amounted to an abuse of process. It would bs inappropriats
w deny a litigant who was capable of fitting his allegations tnta the law an epnl
conspiracy tha opportunity to psrsuade a court thal the facty were ws ailoged and
tha lort of conspiracy should bs held to apply on these facts, While courts srould
puuse before extending the tort bayond its sxisting confines, careful considerution
might conceivably lead to the conclusion that the tort has 3 useful role 1o play jn
new contexts, It may well be that an agreement batwsan eerporations to withhold
infurmation that a toxic product might give rise to harm of a magnitudo that could

* Chief Justice at the time of judgment.

1l — T4 D.LR, (4th)
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ast have arisen (rom the decision of Just one company ta withhald such
infarmation. Thom may, accordingly, be good renson to extend the Lort in thia
contaxt. However, that 13 precisely the kind of question that is for the trial Judge to
vonsiter in light of the evidence, It is not for the court on a motion to strike out
partions of a statement ot claim to reach a deeision one way or the other as to tha
plamnf’s cnances of success. As the law that spawned the "plain and vbvinus" (eyt
ks ciear, it s enougedt that the plainti® haa some chance of suecesy. It should be
left o she tral judye o ascertain whether the plaintif can establish thag the
predonunant purpose of the alleged conspirary was to injurs the plaintiff. Tt should
4130 be o1t w one tniaf judgs to consider the merits of any grguments that may be

suvanced to the effect that the “predominant purpase” tost should be modified in’

“he vuntext of the case, The fact that the Quebec's Business Concerns Recorrds
Aot R3Q. 1977, e D-12 might limit the rungwn of informalan that the
tefendants could produce at trial is not relevant to the question whether the
plaintiffs statement of claim discloses a reasonable elaim.

The fact that a pleading revaalg an arguable, diffteult or important point of law
cianot jusufy steiking out part of the statement of olaim. The fact that a plaineify
alleges that a defendant committed other torts is not a bar to pleading tort of
conspirgey Uiy insppropriate on « motion Lo strike out A statoment of claim to got
it tne issue of whether the plaintiffs allegations concerning other nominate
torts will be guccesatul, That I3 u mattar to be considered at trial whare evidence
-~ respeet 1o the other torts can be led and where a fully informed desision
ahout the apptleability of the tor of congpiracy can be made in the light of the
avidence and the submissions,

In tha result the appellants have not demansteated that thoxe portions of the
tespencent’d statement of claim which alleged the tort of conspiracy fuiled to
diseluse s masonable elaim.

Metrupoittan Bank, Lid. v foaley, [1881.85) All E.R. Rep. 949 Republic of
o v Poruvian Guang Cu, (1887), 36 Ch.D. 489: Dyson v, Attorney-Genernl,
(900] LB, 10 Drummond-Jackson v, British Medirnl Asen,, [1970] | ALl E.R.
1084 -G Duchy of Lancaster v. Lemdon & North Wastern £, Co., (1892] 3 Ch.
ST Habinwk & Song Lid. v Wilkinson, Hopwood & Clark Led. [1899]) 1 Q.B. 86!
L Scottish Uniom & National g, Co, (1920), 68 D.LLR, 415, 47 O.L.R. 308:
e ret. Taifree v Clark, (1943) 3 D.L.R. 884, [1943] O.R. 501; Gilbert Surgeal
Surnly Co, v W Horner Lid., {1960] O.W.N, 289, 34 C.PR. 17, 19 Fox Pat. C.
209 Minmas v, Minnes (1982), 34 D.L.R. (2d) 497, 39 WWR 112: A.G. Can 1.
{rewil Teporisae of Canada (1980), 115 D.L.R. (3d) 1, (19801 2 S.C.R, 735. 33 N.R.
4 Operetion Digmantle Inc n The Queen (1985), 18 D.L.R. (4th) 481, [1986] |
OB 44 13 CR.E, 287, 12 Admin. LR, 16, 59 N.R. L, Dumont n Canada
Llltyrmey-General) (1990), 87 D.L.R. (4th) 159n, {19907 1 S.C.R. 279. 105 NR
228,19 ALCWS. (3d) 1300y Lonrho Lid. v Shell Petrolewm Co. (No. 2), [1882)
AL 178, Canada Cement Lafargs Lid v B.C Lightweight Agyregate [,
t1559), 145 D.L.R. (3d) 385, [1988) 1 5.C.R. 452, 72 C.BR. (2d) |, [1988] 8 WWR,
Jud, 21 B.LR, 264, 24 C,C.LLT 111, 47 N.R. 181; Frame v Smath (1987), 42
DR (4eh) 31, [1987) 2 S.C.R. 89, 9 R.FL. (2d) 2265, 23 O.A C. 84, 42 C.C.LLT. 1.
L9e8] TCNILR, 152, 78 NLR. 40, consd
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APPEAL from a judgment of the British Columbia Court of
Appeal, 15 A,C. WS, (3d) 353, setting aside an order of Hollin-
rake J. striking out allegations of the tort of conspiracy.

Jack M. Giles, Q.C., and Robert G. McDomell, tor appellant,
Carey Canada Ine.

DMM. Goldie, Q.C., for appellant, Lue d’Amianre Ju Québec
Ltce.

M. Marvyn Koenigshery, for appellant, National Gypsum Co,

David Martin and Michael P Maryn, for appellants, Atlas
Turner Ine., Asbestos Corporation Ltd, and Bell Asbestos bines
Ld.

James A. MacAuloy and KN Affleck, for respondent, T & N,
PL.C.

Robert (7. Ward and S.£ Fraser, for respondent, Flintkote
Mines Ltd.

JJ. Comp, Q.C., and PG, Foy, for respondent, George Frnest
Hunt.

The judgment of the court was delivered by

WILSON J.:—The issue raised in these appeals is whether it is
open to the respondent to proceed with an action againat the
appellants for the tort of conspiracy. In particular, the appeals raise
the question whether those portions of the respondent's scatement
of claim in which he alleges that the appellants conspired to
withhold information concerning the effects of ashestos fibreg
disclose a reasonable claim within the meaning of Rule 19(24)(a)
of the British Columbia Rules of Court,

1. THE Facrs

The respondent, George Hunt, is a retired electrician who
alleges that he was exposed to asbestos fibres over the course of
his employment., Mr. Hunt has brought an action against Atlag
Turner Ine., Asbestos Corporation Limited, The Asbestos [nstitute,
Babeox & Wilcox Industries Ltd., Bell Asbestos Mines Limited,
Caposite Insulations Ltd,, Curey Canada Ine., Flintkotwe Minos
Limited, Holmes Insulation Lid., Johns-Manville Amiants Canada




)
(3]

DOMINION Law REPORTY 74 D.L.R. (ath)

me, Lae D'Amiante du Québee Ltée., National Asbestos Mines
Limited, The Quebec Asbestos Mining Association and T & N,
PL.C. {"the defendants™).

Mr Hunt alleges that the defendants were involved in the
mining of asbestos and the production and supply of a variety of
asbestos products between 1940 and 1967, He alleges that after
1934 the defendants knew that asbestos fibres could cause disease
in those exposed to the fibreg. In addition to suing Atlag Turner,
Babeock, Cuposite, Holmes, Johns-Manville and T & N in negli-
pence, Mreo Hunt allepes that all of the defendants conspired to
withhold information about the dangers associated with asbestos
and chat as a result of that congpiracy he contracted mesothelioma,

The reievant portions of Mr. Hunt's statement of claim read as
follows:

16. At varfous times, the particulars of which are well known W the
defendants, including the period between 1940 and 1967, the defendanw
mitned and processed asbestos and designed, manufactured, packaged, adver-
sisod, promated, distributed and sold a variety of products containing asbestoa
Abres (thie “Products™), the particulars of which are also well known to the
sefendants, .

{7, Aller abuut 1984 the defendonts knew or ought to have known that the
asbestog fibres contained in the Products could cause disedses, including
cancer and wsbeytogis, in those who worked with or ware utherwise exposed to
thuse (ibred,

3. After about 1934, some or all of the defendants congpired with each
other with the predominant purpose of injuring the plaintiff [si] and others
whe would be exposad to the asbestos fibres in the Products, by preventing
wnis knowladge becoming public knowledge and, in particular, hy preventing it
reaching the plaintiff and others who would be exposed to the asbestos fbres
in the Products.

19, Alternatively, after abour 1934, some or all of the defendants conapired
with each other to prevent by uniawtul meany this Knowledge becoming public
knowlmdge and. in particular, wo prevent it reaching the plainiilf and others
whio would be exposed to the asbestos flbres in the Products, in clreumstancey
whers the defendants knew or sught to have known that injury to the plaintu?
1nd athers who would be exposged o the asbestos fibres in the Products would
result from the defendanta’ acts.

70, The defendants’ acta in furtherance of the conspiraey rcforred to in
sarsgraphs 1§ and 13 include:
{

1) ‘raudulently, deceitfully or negligently suppressing, distorting and mis.
representing tha resulty of medical and zcientific researeh on the disease-

rausing effects of asbestos;

oy fraudulently, deceitfully or negligently misrepresenting the discase-
causing effects of asbestos by disseminating [ncorrect, incomplete,
outdated, misleading and distorted information about those effects;

¢y fragdulently deceitfully or negligently attempting to discredit doctors
and scientists who claimed thal ssbedtos enused disease:

a

€

¢
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id)  frandulently, decostfully or negligently marketing and promoting the
Praducts without any or adequate warning of the dangers thoy wased to
those expuosed Lo them; and

e} fraudulently, deceitfully or negligently atlempting ta influence to their
benefit government regulation of the use of ashastas and the Products

(iarey Canada Inc. brought an application before the Suprerme
Court of British Columbia under Rule 19(24)(a) of the British
olurmbia Rules of Court seeking to have the action against i,
which was based solely on the allegations of conspiracy, dismissad
on the basis that it disclosed no reasgonable claim. Rule 19(24)
provides;

19(24) At any stage of 4 proceeding the court may order Wo ba struck out or

amended the whole or any part of an endorsement, pleading, petition or other
document on the ground that

{a) it disclosen no reasonable claim or defence as the case may be. or
{b) 1t i3 unnecessary, scandalous, frivolous, or vexatious, ot

(¢} it may prejudice, embarrass or delay the fair trial ar hearing of the
proceeding, or

{d) i is otherwise an abuse of the process of the court,

and may grant judgment or vrder the procesding to be stayed v dismissed
and may order the costy of the application ta e paid as between solicitor and
elient.

2. THE COuRTS BELOW
fa)  Supreme Court of British Columbia

Hollinrake J. accepted Carey Canada’s submisgsion that the only
darmage that could be the subject of a conspiracy action was “dirzet
damage”, Although counsel's memorandum summarizing Hotlin-
rake J.'s oral reasons for judgment does not explain precisely what
he understood the term “direct damage” to mean, it would appear
that he meant damage suffered by a plaintiff that flows dizectly
from acts aimed specifically at that plaintiff, Hollinrake J. stated:

Dealing with the issue of direet or indimct damage, in the first kind of
conspiracy Estey J. refers to the “predominant purpose” of the defsandants’
conduct [see: Canada Cement LaFarge Ltd. v. 8.C. Lightweight Ayyregute
Led. (1983), 145 D.L.R. (3d) 385 at pp. 398-9, {1983] 1 S.C.R. 452, 72 C.PR.
(2d) 1). I think this does Impaort direct damage. The secand type of conapiracy
refars to conduct “directed towapds the pluntiff. [ think this lmports direct
damage. [ think these conclusions are justified by what happenexd (n Canade
Cemant Lafarge Lid,

Hollinrake J. therefore allowed the motion and dismissed the action
awainst Carey Canada as disclosing no reasonable claim.
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‘o1 frash Columbia Court of A ppeal
By order of the British Columbia Court of Appeal (dated Marceh
30, 1059), Flintkote Mines Limited and T. & N., BL.C. were named
as respondents to the appeal in the Court of Appeal,

Anderzon LA (Macfarlane and [Esson JJ.A. conecurring) ailowed
the uppeal and set aside Hollinrake J's order Anderson J.A.
explained his reasons:

i1r  The cases relied upon by ¢ounsel for the respondent Curey Canada Ine,

and the learned trial judge o the effect that there is no such tort as a
conzprracy 1o injure by unlawtul meang where the damague is indirect, all
relute to the area of competition in the marketplace and to labour
management disputes. They may not be applicable to the very different
cireumatances ulleged in thir case and w the very different socin
cenaiderations.

2y The wrguments as Lo law and fact ane intricate and complex and should
Lo deslt with wt tnal uflerull the avidence is adduced, At this stage of thy
oroccedings it 1s impossible Lo reach the conclusion that there is no cauna
of antion in fact or law: see Minnes v Minnas (1962), 34 D.LR. (8d) 497
atp. 305, 38 WWR. 112.

Esson J.A. (Anderson and MacFarlane JJ.A. agreeing) gave
additional reasong stressing that the “language of predominant
purpose and direct damage” in Canada Cement LaFarge Lid. had
arisen in cases that involved competition and pure economie loss,
{n Mr. Hunt's cage, however, the context was very different. Mr.
Hunt had suffered personal injury and claimed that by conspiring
Lo suppress information the defendants had created a foreseeable
risk of causing him the harm which he in fact suffered. [t was not
poasible at this stage in the proceedings to determine that the
damage was not sufficiently direct to be able to support an action
rooted in the tort of conspiracy, Esson J.A. specifically declined to
ernbark upon a detuiled consideration of the law of conspiracy,
neting:

It has not generally been part of our tradition and, given the complex:ty
snd navelty of aome of the issues raised in this case, it would [ think te
particulady undesirable to render a such decisions [si¢], uy it werv, in a
vieuum. For those reasons, as well as the reasons given by Mr Justics
Andarson, [ agree in allowing the appeal.

3. THEISsUES
The issues that arise in this appeal are:
L. In what circumstances may a statement of claim (or portions
of it) be struck out?
sShould Mr, Hunt's allegations based on the tort of conspiracy
L struck out?

T
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4, ANALYSIS

(1) In whal circumstances may a statement of claim he sbruck
ont?

Carey Canada's motion to have the action dismissed was made
pursuant to Rule 19(24)(a} of the British Columbia Bules of Court.
This rule stipulates that & court may strike out any part of a
statement of claim that “discloses no reasonable claim”. The rules
of practice with respect to striking out a statement of claim are
similar in other provinces, [n Ontario, for example, rule 21,01 of
Lhe Rules of Civil Procedure states:

21.01(1) A party may move before a judge,
{u) for the determination, before trial, of a question ol law ramed by a
pleading in an sction where tha determination of the question may

dispose of all or part of the action, substantially shorten the trial or
result in & substantial savings of costs; ar

(8) to strke out a pleading on the ground that it siiscioses no
reasonabls cawse of actun or delence,

and the judge may make an order or grant judgnient accordingty.
(2) No evidence is admissible on a motion,

(@) under clause (1)(a), excapt with leave of a judge o¢ on consent of
the parties;

{6y under clause (1)(d).

{Emphasis added.)

Rule 19(24) of the British Columbiz Rules of Court and
analogous provisions in other provinces are the result of a
“codification” of the court's power under its inherent jurisdiction to
stay actions that are an abuse of process or that disclose no
reasonable cause of action: see Beverly M. McLachlin and James P
Taylor, British Columbia Practice, 2nd ed. (Vancouver: Butter.
worths, 1979), vol. 1, p. 19-71. This process of codiflcation first
took place in England shortly after the Supreme Cmert of Judica-
ture Act, 1873 (U.K.), ¢. 66 was enacted. It i3 therefore of some
interest Lo review the interpretation the courts in England have
given to their rules relating to the striking out of a statement of
claim,

(a) E'ngland

In Metropolitan Bank, Ltd. v. Pooley, [1881-35]) All E.R. Hep.
949 (H.L.), the Lord Chancellor explained at p. 951 that before the
Supreme Court of Judicature Act, 1873, courts were prepared to
stay a “manifestly vexatious suit which was plainly an abuse of the
authority of the court” even although there was no written rule
stating that courts could do so, The Lord Chancellor noted that
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“{tihe power seemed to be inherent in the Junsdiction of wvery
conrt Of Justice to protect itself from the abuge of jts procedure’.
Thut is. 00 was open to courts to ensure that their process was not
uscd simply to haryss parties through the initiation of actions that
were obviously without merit.

Before the advent of the Supreme Cowrt of Judicatire Act,
{573 and the new Rules of the Supreme Cowrt (cnacted in 1883) it
had been open to parties ta use a “demurrer” Lo challenge a
statement of claim, That is, it had been open Lo a defendant to
almil all the facts that the plaintitfs pleadings alleged and to
ussert that these facts were not suflicient in law to sustain the
plaintitf’s case, When a demurrer was pleaded the question of law
thuat was thereby raised was immediately set down for argument
and decision: see Halsbury’s Laws of England, 4th ed., val. 386,
para. 2, n. 7 and para. 33, n. 5 S.EC., Milsom, Mistorical
Foundutions of the Common Law, 2nd ed. (Toronto: Butter-
worths, 1931), at p. 72; and John Hamilton Baker, An Introduction
to Eglish Legal History, 2nd ed. (Toronto: Butterworths, 1981),
it p. 69, But a formal and technical practice eventually grew up
around demurrer and judges were notoriously reluctant to provide
definitive answers to the points of law that were thereby raised. As
the Lord Chancellor explained in Pooley, it was eventually thought
Lest to replace demurrers with an easier summary process for
getting nid of an action that was on its face manifestly groundless,
it was with this objective in mind that O. 25, r. 4 of the 1883 Rules
of the Supreme Court came into foree:

4. The court oc a judge may order any plsading to be struck ont, on the
ground that it discloses no reasonable cause of action or unswer, and {n any
sheh case o in case of the action or defence being shown by the pleading to be
frvolous or vexatious, the court or a judge may order the action to be stayed
or dlamissed. or judgment entered accordingly, as may be just.

Commenting on the relative merits of demurrers and the new rule,

Chitty J. observed in Republic of Perw v. Perwirian Guans Co,

(1387), 36 Ch. D. 489 at p, 496:
Having regurd to the terms of rule 4. und to the devisions on it, [ think that
this rule i3 more favourable to the pleading objected to than the old procedure
hy demurree. Under the new rule the pleading will not be struek out uniess it
is demurrable and something worse than demurrable. If, notwithstanding
defacty i the pleading, whueh would have been fatal on a demurres, the Court
sa¢d Lrat a substantial easg iy presented the Court should, T think, dectine to
stoke out that pleading; but when the pleading discloses a case which the
Cuurt 13 satisfled will not succeed, then it should strike it pur and nut 3
summary end o the litlgation.

One of the most important points advaneed in the eurly decisiona
deating with O, 25, r. 4 was the proposition that the rule was

It
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derived from the courts’ power to ensure both that they remained a
forum in which genuine legal issues were addressed and that they
dicdl not become a vehicle for “vexatious” actions without legal
merit designed solely to harass another party. [n Pooley, supra, at
p. 954, Lord Blackburn asserted that the new rule “eonsiderably
extends the power of the eourt to act in such a manner as L have
stated, and enables it to stay an action ¢n further grounds than

S

those oa which it could have been stayed at common law”. None
the less, as Chitty J. subsequently observed in Prruman Guane
Co.. the rule was not intended to prevent a “substantial case” from
coming forward. Its summary procedures wene only 1o be used
where it was apparent that allowing the case to go forward would
amount to an abuse of the court’s process.

[n one of the better-known decisions concerning the cir-
cumstances in which resort should be had to the rule Lindley M.R.
stated (Hubbuck & Sons Lid. v. Wilkinson, Hepwood & Clark
Ltd., [1899]1 1 Q.B. 86 at p. 91):

The second and more summary procedurs is only appropriate b eases which
are plain and obvious, so that any mastar or judge can say 2t once that the
statement of claim as it stands ig insufficient. even if proved, to entitle the
plaintiff to what he aska. The use of the expression ‘reasonable caude of
actum” in rule 4 shows that the summary pricedurs there Dutroduced 1§ only
imlended Lo be had recourss to in plarn and ohinous cases.

(Emphasis added.) Lindley M R.'s observations made clear that
even if the rule expanded the court’s power to stay actions, courts
were to use the rule only in those exceptional instancea where it
wag “plain and obvious” that, even if one accepted the version of
the facts put forward in the statement of claim, the plaintiff’s caze
did not disclose a reasonable cause of action. The question was not
whether the plaintiff could succeed since this was a matter properly
left for determination at trial. The question wag sirply whether
the plaintif was advancing a “reasonable” argument that could
properly form the subject-matter of a trial,

The Master of the Rolls had made this very point some six years
sarlier ( A.-G. Duchy of Lancaster v, London & Nurth Westorn K.
Co.. (18921 3 Ch. 274 (C.A.) at pp. 276-77):

Then the Vice-Ghancallor says: “Tha quastions raised upon this applicd-
tion are of such importance and such dyficulty that { cannot zay thal thiy
pleading discloses no reasonabls cause of action, or that therd G4 unything
svolous or vezatious; tharefore, [ ahall let the parties plead in the usual
way”. [t appears to ms that this is perfactly right, To what extent is the Court
to ga on inquiring into difficult questiona of fact or law in the exercise of the
powar which is given under Order xxv.. rule 47 It appears to me that the object
of the ruls is to stop casas which ought not to be launched —- cases which are
shviously frivolous of vexatious, or obviously unsustainable; and if it will take
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1 long time, as s suggested, to satisfy the Court by historicnl research or
nenerwice that the County Palatine has no jurisdiction, I am clearly of opion
a4t sich a motion as this ought not to be made. There may be un wpplicition
W Uhameers to get rid of vexatioun actiona' but to apply the rule to a case like
this appears to me to misapply it altogether,

{Emphasis added.) Thus, the fact that the plaintiif’s case wus a
complicatad one could not justify striking out the statement of
claim. Complex matters that disclosed substantive questions of law
ware most appropriately addressed at trial where evidence cone
cecning tne facts could be led and where arguments about the
ments of a plaintiffs case could be made,

The requicement that it be “plain and obvious” that some or all
of the staternent of elaim discloses no reasonable cuuse of action
before it can be struck out, as well as the proposition that it is
singularly inappropriate to use the rule's summary procedure to
prevent 4 party from proceeding to trial on the grounds that the
action raises difficult questions, hus been affirmed repeatedly in the
last century: see Dyson v. Attorney-General, [1911] | K.B. 410
(C.AL): Kvans v Barclays Bank, (1924] WIN. 97 (C.A); Kemsiey v,
Fuot, [1951] T TL.R. 197 (C.A.); and Nagle v, Feilden, [1986] 2
W.B. 633 (C.A.). Lord Justice Fletcher Moulton's observations in
Dysom, at pp. 418-9, are particularly instructive:

Now it i3 unquestionable that, both under the inherent power of the Court
and also under a specific rule to that cffect made under the Judicatyre Act, the
Caurt has a right to stop an action at this stage if it i3 wantonly brought
without the shadow of an excuse, 50 that to permit the action to go through
its ordinary stages up to trial would be to allow the defendant to ba vexed
under the form of legal process when there could not at any stage be any
doubl that the action was haseless, But from this to the summary dismigaal
o/ actiong hecause (ha judge in chambers does mot think they unil be
wucerssful 1 the end les a wide region, and the Courts have properly
consudared that thig power of arresting an action and deciding L wrthout
trel s ume to be very sparingly used, and rarel Y, Y ever, excepting tn cases
where the uction ix an abuss of legal procedure, They have laid down again
and again that this procaxa ia not intended to take the place of the old
demurrer by which the defendant challenged the validity of the plaintifs
ciaem 43 3 matter of law Differances of law, just as differences of fact, arw
nurmally to be decided by trial after hearing in Court, and not to be refused o
heading in Court by an order of the judgw in chambers. Nothing more elenely
wdicntes chig Lo be the intention of the rule than the fact that the plaintiff hag
no appeal a3 of Fght from the decision of the judge at chamberd in the cass of
sueh an order as this. So far as the rules xr concerned an action may be
stopped by this procodur without the question of its justiftability ever being
brought tefore a Court. T my mind it 1a endent that owr Judicial system
wondd never permit @ plaintiff to be “driven frum tha Juddgment seat” in thiy
oy withgul uny Court having considered his right to be heard, ércepting in
caies where the cause of activn was obriously and almost tncontestadly baud,

(Emphusis added,)
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A more recent and no less instructive discussion of these
principtes may be found in Lord Pearson’s reasons in Drumamnond-
Jackson i British Medical Assn., [1970) 1 All E.R, 1094 {C.A) I
note that in Drummond-Jackson the Court of Appeal dealt with
Rules of the Supreme Court, O. 18, r. 19 (the provision that
replaced R.S3.C. 0. 25, ¢ 4 in 1962), a provision very similar to the
rules that now govern the striking out of pleadings in Canada:

18(1) The Court may at any stage of the proceedings vrder o b struck out

or amended any pleading or the indorsement of any writ in the action, or
anything in any pleading or \n the indorsement, on the ground that —

(¢) it discloses no reasonable cause of action or defenco, as the case
may be; or

{h) itis seandalous, frivolous or vexatious; or

(r} it may prejudice, emburrass or delay the fair trial of the action; or

(d) it {s otherwixze an abuse of the process of the court:

and may order the action to be stayed or dismissed or judgment to b enteced
accordingly, us the case may be.

{2) No ewvidence shall be admissible on an application under paragraph
{){a).

Responding to Lord Denning’s suggestion that the potential
length and complexity of a trial should be taken into account when
considering whether to strike out a statement of claim, Lord
Pearson (with whom Sir Gordon Willmer concurred in separate
reasons) reaffirmed the proposition that Lord Justice Lindley had
advanced some eighty years earlier in A..G. Duchy of Lancaster:
length and complexity were not appropriate factors to consider
when deciding whether a statement of claim should be struck out.
Lord Pearson said at pp. 1101-2:

Over o long period of years t has been frmiy established by many
authorities that the power to strke out a statement of elaim as disclosing no
reasonable cause of action 16 a summary pawer which should be exercised only
in plain and obvious ¢asea . ..

In my opinion the traditional and hithertn accepted view — that the power
should only be used in plain and obvious cases —is correct according to the
avident intention of the rule for several reasons, First, there 13 in r 12(1)(a)
the expression “reasonable cause of action” to which Sir Nathaniel Lindley
MR called sttention in Hubbuck & Sons Lid v Willdnsor, Heywood and
Clark Ltd [supra). No exact paraphrase can be given, but [ think
“reasonable causa of action” means a cause of action with some chance of
success, when (as required by ¢ 19(2)) only the allegations in the plasding are
considered. if when those allegations ave examined it is found that the ulleged
cause of action ig certmin to fail, the statement of claim sheuld be struck out.
In Nagls v Fevden [supra] Danckwerts LJ said (at p. 648):

“The summary remedy which has been wpplied to this aetionis one which
i3 only to ba applied in plain and obvious cases, when the actlon ls one
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whieh 2annot succeed or i3 1n some way an abuse of the proceas of the
court”,
Sahinon LI said (at p, 851}

"1t Is well settled that a statement of claim should not be atpuck aut
and the plaintit? driven from the judgment seat unless the case iy
unarguable”.

Secondly, r 19(1)(a) takes some colour from s contaxt in o 19(1(8)
“zcandalous, frivolous and vexatious" — r 19(1)(¢) — “prejudics, embarrass
or delay the fair trial of the action” —und r 1M1)(d) — “otherwise an 2buse
af the process of the court”, The defeet referred to in v 19(1)(a) is a radicu!
iafect ranking with those referred to in the ulher paragrephs. Thirdly, an
appheation for the statement of claim to be atruck out under this rule iy mude
ata very early stage of the action when there is only tha statement of ¢lajn;
without any other pleadings and without uny evidence at ail, The plaintyf
sharubd nat be “driven frem. the fudgment seat” at this very early stnge unlesy
It is quite plain that hia alleged cause of uction huy no chanca of success.

(Emphasis added,) Lord Pearson concluded at p, 1102:
That i3 the basis of the rule and practice on which one has to approach the
question whether the plaintifPs statemont of ¢laim in the present casa
dlscloses any reasonable cause of action. [t i nat permuissible to anticrpd s
the dofence or defences — posatdly some UETY SLTONG ONe8 == which (he
aefenutants may pleed and de adle (o prove at the trial, nor anytiing wiich
the plaantyf may plead in reply and seek to rely on at the trial,

~

(Emphaais added.)

In England, then, the test that governs an application under
R5.C 0,18, r 19 has always been and remains a simple one:
assurning that the facts ag stated in the statement of claim can be
proved, i3 it “plain and obvious” that the plaintiff's statement of
ciaim discloses no reasenable cause of action? I8 there a defeet in
the statemnent of claim that can properly be characterized as g
“radical defect” ranking with the others listed in 0. 18, 1, 197 If it is
plan and obvious that the action is certain ta fail beeause il
contains some such radical defect, then the relevant portions of the
statement of-claim may properly be struck out. To allow such an
action to proceed, even although it was certain to fail, would be to
permit the defendant to be “vexed™ and would therefore amount to
the very kind of abuse of the court’s process that the rule was
meant to prevent. But if there i3 a chance that the plaintiff might
duccewd, then that plaintiff should not be “driven from the Judg-
ment seat”. Neither the length and complexity of the issues of lnw
and fact that might have to be addressed nor the potential for the
defendant to present a strong defence should prevent a plaintirf
from proceeding with his or her case. Provided that the plaintiff
Lan present a “substantive” ease, that case should be heard,
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by Cunada
(1) Ontario and British Columhia Courts of Appeal

in Canada, provincial courts of appeal have long had to grapple
with the very same issues concerning the rules with respect to
statements of claim that courts in England have dealt wich for over
3 century. As noted earlier, the rules of practice in this country are
to a large extent modelled on England’s rules of practice. It comes
as no surprise, therefore, that the test Canadian courts of appesl
have adopted is in cssence the sume one that the courts in Bngland
Favour

Omiario: In Ontario, for example, the Court of Appeal dealt with
Rule 124 (the predecessor to Rule 21.01) in Ross v Scottish Union
& National Ins. Co. (1920), 53 D.L.R. 415, 47 O.L.R. 308 (C.A).
The rule tollowed closely the wording of England's R.5.C. 1883, O.
95 r 4, and read as follows:

124, A judge may ordar any pleading ta be struck out on the ground that it
discloses no reasonabie cause of action or answaer, and in any such cass, or in
~ase of the action ar defence being shown to be frivolous or vexatious, may
order the action to be stayed or dismissed, or judgment to be enteesd
accordingty.

n Ross., Magee J.A, embraced the “plain and obvious™ test
developed in England, stating at pp. 421-2:

That inherent jurisdiction 18 partly embodied in our Rule 124, wiuch allows
pleadings to be struck out if disclosing no reasonable cause of action or
defence, and thereby, in such casa, or if the action or defence i3 shewn Lo be
vexatlous ot frivolous, the action may be stayed or diamissed or judgment be
entered accordingly. The Rule has only been acted upon in plain und obvious
cases. and it should only be so when the Court i3 satisfied that the case ia one
beyond doubt, and that there is no reasonable cause of action or defence.

(Emphasis added.) Magee J.A. went on to note at p. 423:

To justily the usze of Rule 124, u statement of ciaim should aol Le merely
demurrable, but it should be manifest that it is something worse, 3o that it will
not be curable by amendment: Dadswell v. Jucobs (1887), 3¢ Ch, D. 273, 281
Republic of Peru v. Peruirian Cuano Co. (1887), 36 Ch. D. 48%; and it is not
sufcient that the pluintiff is not likely to suceeed at the trial: Boaler 1 Holider
(1886), 54 T.L.R. 298.

At an early date, then, the Ontario Court of Appeal had modelled
its approach ta Rule 124 on the approach that had been consis-
tently favoured in England. And over time the Ontario Court of
Appeal has gone on to show the same concern that staternents of
claim not be struck out in anything other than the cleacest of
cases. As Laidlaw J.A. put it in R. ez rel. Tolfree v, Clark, [1943] 3
D L.R. 684 at p. 691, [1943) Q.R. 501 (C.A.):
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The power to strike out procecdings ahould be exwruised with greal care
and reluctance. Procecdings zhould not be acrested and a cluim for puijer
determined without trial, eéxcept in cases where the Court is wel] satisfled that
3 continuation of them would be yn abuga of procedure: Evang » Berelay's
Ui and Galloway, [1924) WN. 97 (C.A.). But if it be made elear to the Coury
thatan action s frivalous or vexatious, or that no reayonable canse of action s
diselosed. it would be improper to permit the proceedings 1o be mnintaingd.

Mare vacently, in (Gilbere Surgical Supply Co. v, EW. Horner
Lo (15607 O.W.N. 289 at pp. 289-90, 34 C.PR. 17, 19 Fox Pat. C.
<09 {CAL), Aylesworth J A, observed that the tact that an action
might be nuvel was no justification for striking out a statement of
clami, The court would still have to conelude that “the plaintiff's
action eould not possibly succeed or that clearly and beyond all
doubt, no reasanable cause ot action had been shown”,

Thus, the Ontario Court of Appeal has firmly embraced the
“plain and obvious” test and has made clear that it too is of the
view that the test is rooted in the need for courts to ensure that
thelr process i3 not abused. The fact that the case the plaintif
wishies 10 present may involve complex issues of fact and law or
may raise a novel legal proposition should not prevent a piaintiff
from proceeding with his action.

Oricish Columbia: In British Columbia the Court of Appeal has
approached the matter in a similar way. The predecessor to the rule
that Carey Canada invokes in this appeal was worded in exactly
the same way as Englands R.S.C. 1883, 0. 25, r 4. Not
surprisingly the British Columbia Court of Appeal’s treatment of
that cule has been similar to that taken in England and Ontario,
For example, in Minnes v, Minnes (1962), 34 D.L.R. (2d) 497, 39
WWR, 12 (B.C.C.A.), Tysoe J.A. observed at p. 505;

I my respoctful view it is only in plain and cbvious cases that recourse
should be had to the SUMmary process under . 2§, r. 4, and the power given
by the Itule should be exercised only whare the case ig absolutely bayond
doubt. So long as the statement of claym, as it Hands or g5 it may be
amnended, disclusey some question fit Lo be tried by o Judga oy yury, the mere
Jact ihal the case ia weak or not Likely to sueceed 15 no yround for striking it
el If the actlon involves investigation of serous Guestions of law or

questions of general impartanca, or if the facts are to ba known before rights
are definitely deelded, the Rule ought not to be applled.

(Emphasis added.) For his part Norris JA. noted at p. 500
fagresing with Tysoe J.A.):

L might add that upon the motfon, with respedt, it was not Jor the learned
trial Judge ax it s nol for this Court to consider the wusues between the
purtics au they would be comsidered on triad All that was required of the
plaintil on the motion was that she should show that on the statement ot
elaim, necepting the allegutions thepein made as rrue, there was discloned

fag
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from that pleading with such amendments as might reasonably be made, a
proper case L de tiied,

(Emphasis added.) The law as stated in Minnes v Minnes was
recently reaffirmed in MeNaughton v Baker (1988), 25 B.C.L.R,
(2d) 17 at p. 23, [1988] 4 WWR, 742, 28 C.BC. (2d) 49 (C.A), per
McLachlin J.A. Similarly, Anderson and Esson JJ A. relied on
Minnes v Minnes in this appeal.

Onece again then the “plain and obvious” test has been firmly
embraced. The British Columbia Court of Appeal has confirmed
that the summary proceedings available under the rule in guestion
do not afford an appropriate forum in which to engage in a detajled
examination of the strengths and weaknesses of the plaintiff's
case. The sole question is whether, assuming that all the facts the™
plaintiff alleges are true, the plaintiff can present a question “fit to
be tnied”. The complexity or novelty of the question that the
plaintiff wishes to bring to trial should not act as a bar to that trial
taking place. ' '

(i) Supreme Court of Canada

While this court has had a somewhat limited opportunity to
consider how the rules regarding the striking out of a statement of
claim are to be applied, it has none the less consistently upheld the
“plain and obvious” test. Justice Estey, speaking for the courr in
A-G. Can. v Inuit Tapirisat of Canada (1980), 115 D.L.R. (3d) 1
av p. 5, {1980] 2 S.C.R. 736, 83 N.R. 304, stated:

As [ have said, all the facts pleaded in the statement of clalim must be

deemed o have been proven. On a motion such as this a court should, of
eourse, dismiss the uction or strika out any claim made by the plaintift only in

glain_and obvious cases and where the court is satisfied that “the case ig
beyond doubt”: Ross v Seuttivh Union and National ins, Co. .. .
['had occasion to affirm this proposition in Operation Dismantle
‘Tne. w The Queen (1985), 18 D.L.R. (4th) 481, {19858]) 1 5.C.R. 41,
13 C.R.R. 287. At p. 515 [ provided the following summary of the
taw in this area (with which the rest of the court concurred):

The law then would appear to be clear, The facts pleaded are to be taken as
proved. When so taken, the question is: do they discloge 3 reagonable causa of
action, Le., a cause of action "with some chance of success” (Drumniond-
Jackaon v, British Meduical Aag'n, [1970] 1 All E.R. 1094) or. as Le Dein J. put
it in Dowson v Tha Quaen (1981), 124 D.L.R. (3d) 260 at p, 268, 37 N.R. 127
{sub nom. Dowson v. Government of Canada) (REC.A), at p. 138, {3 it “nlain
und obvious that the action cannot succesd™

And at p. 508 [ observed:

[t would seern then that as a general principle the sourts will be hesitant o
strke out a statament of claim a3 disclosing no reasonabla cause of uction,
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Dhe joet that reaching @ conctusion on (his preliminary isyue requires
leagihy argument WUl not be determingtive uf' the matter nor will the
nuvelly vl the canse of action militate againgt the plaintife,

‘Emphasis added.)

Most recently, in Dumont v, Canada (Attorney-General),
(19900, a7 D.L.R. (4th) 1597, [1990) 1 S.C.R. 279, 105 N.R. 228, 1
minde clear at p, 150 that it was my view that the test set out in
fmat Thpesat was the correct test. The test remained whether
e autearne of the case was “plain and obvious” or “beyond
cizasonable doubt™,

Thus, the test in Canada governing the application of provisions
fee Kule 19(24)(a) of the British Columbia Rules of Court is the
- #4me 45 the one that governs an application under R.S.C., 0, 18, r.
19 assuming that the facts as stated in the statement of elaim can
b proved, i3 it “plain and obvious” that the plaintiff’s statement of
claimn diseloses no reasonable cause of action? As in England, if
theve is u chance that the plaintiff might succeed, then the plaintiff
uld not be “driven from the judgment seat”. Neither the length
and complexity of the issues, the novelty of the cause of action, nor
the powential for the defendant to present a strong defence should
orevent Lhe plaintiff from proceeding with his o her case, Ounly if
“he action (s certain to fail because it contains a radical defect
ranking with the others listed in Rule 19(24) of the British
olumbia Rules of Court should the relevant portiong of a
plaintilf's sratement of claim be struck out under Rule 19(24)(a).

The question therefore to which we must now turn in this appesl
wowhether 1t is “plain and obvious” that the plaintiff’s claims in the
e of conspiracy disclose no reasonable cause of action or
wnzther the plaintiff has presented a case that is “fit to be tried”,
n although it may call for a complex or novel application of the
Lart 0f Conspiracy.

21 Should My Hunt's allegations based on the tort of conspiracy
be struck from his statement of claim?

ln the fast decade the tort of conspiracy has received a
considerable amount of attention. In England, for example, both
the House of Lords and the Court of Appeal have recently had
ieasion oo review the tort in some detail. These decisions have
riade clear that the tort of conspiracy may apply in at least two
iwadons: (1) where the defendants agree to use lawful means to
mi the plaintiff and (ii) where the defendants use unlawful
£3 Lo harm the plaintiff. The law with respect to the first
ation is not in doubt;
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f A and B agree 1o commit scts which would be lawful if done by either of
them alone bul which are done in combinatlon and esuse damage o C, no
Lortious conspiraey actionable at the uit of C exists ualess the predominant
prpose of A and Ii i making the agreement and carrying out the acts
which rause the damage is 1o injure C and not (o protect the luwful
commercial interests of A and B. This proposition I3 established by five
decisions at the highest level: Mogu!l Steamsaip Co. Ltd. v MeGregom, Cow &
Co. [1892] A.C. 25; Quinn n. Leathem {1901} A.C, 195, Sorrell w Smath
[1925] A.C. 700: Crojler Hand Woven Harms Tlweed Co. Lid v Verieh {1942}
A.C. 435 and Lonrho Ltd. v Shell Patroleum Co. Ltd. (No. ) {1882] A.C.
173,

(See: Metall und Rokstuff A.G. v Donaldson, Luflin & Jenrette
Inc., {1989]) 3 WL.R. 363 at p. 593 (C.A.), per Slade LJ)
(Emphasis added.) Courts in England have, however, encountered
greater difficulty in stating with precision the applicable principles
governing situations in which unlawful means are employed, In
particular, they have struggled to decide whether the plaintiff must
establish, not just that the defendants used means that were
anlawful and resulted in harm to the plaintiff, but also that the
detendants actually intended to harm the plaintiff.

In Lonrho Ltd. u. Shell Petrolewm Co. (No. 2) [1982] A.C. 173,
the House of Lords dealt with a consultative case stated by
arbitrators in which it wag asked to consider whether the tort of
conspiracy could be extended to embrace a situation where the
agreement in question resulted in a contravention of penal law
(unlawful means) but did not include an intention to injure the
plaintiff. In the process of deciding whether the tort should be 80
extended Lord Diplock noted at pp. 188-9:

My Lords, congpiracy as u eriminal offence has a lang higtoey. It conaiata of
“the agreement of two or morc persans to effact any unlawiul purpde,
whether as their ultimste aim, or only as a means to it, and ths crime i3
complete if there 13 such agreement, even though nothing is done in pursuance
of it.” I cite from Viscount Simon L.C.'s now classic apecch in Croster Hond
Woven Harris Tweed Co. Lid. v. Veitch [1942] A.C. 435, 430, Regarded as a
civil tort, however, conapiracy is a highly anomalous cause of action. The gist
of the cause of action iy damage to the plaintff; so long wx it remaing
unexecuted the agreement which alone constitutes the crime of conspiracy,
causes no damage; it is only acts dane in execution of the agresment that are
capable of doing that. S0 the tort, unlike the cnime, ¢consigts not of agreement,
but of concerted action taken pursuant to agreement.

Lord Diplock went on to observe that he was of the view that the
rationale that had apparently fueled the development of the tort in
the late-nineteenth and early-twentieth centuries, namely that “a
combination may make oppressive or dangerous that which if it
proceeded only from a single person would be otherwise” (see:
Mogul Steamship Co. v. MeGregon, Gow & Co. (1889), 23 Q.B.D.
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298 A aLp. 618, per.Bowen L.J.) wag somewhat anachronistio
in light of modern commereia] developments. Nevertheless he diq
fot feel that this meant that the tort could now be dispensed wigh.
He said ar p, 189

But ro suggest Loday that acts done by one street-corner Kroeer in copcert
M A eeond e more OPpressive and dangerous to g vompetitar than (he
3ame acte dong by a atm ng of supermarkets under a single ownership or thay 4
multinational conglumerate such ay Lonrhg OF 0l company yuch as Shel) or
B.P does not exercise greater econvmic power than any combination of gmall
fusinesses, is to shut one's €yes to what has been happening in the business
and industnial world since the turn of the century and, in particylar, sinca the
end of Warld War [1. The civil tort of eonvpirucy ta injure the plaintifrs
semmeraial interests where that is the predominant purpose of the agreemant
elween the defandants and of the acts done in executign of jt which caused
damuge to the plaintiff, must I think be accepted by this Houge ag (oo wall-
sstabiishied W be discarded however anomalous it may seem today, It waa
Applied by this House 80 years ago in Quinn v. Leathem (1901 A.C. 498, and
Accepted 35 good luw in the Crofter case [1924] A.C. 435, where it was mage
clear that infury to the plainufr and not the self-interest of the dafandants
must be the predominant purpose of the agreement in execution of which the
famage-cauting scts were done.

Having set out this groundwork and having thereby confirmed
that the torg of conspiracy was applicable in cireumstances where
w defendants entered into an agreement the predominant pur-
FOSC 0f Which was to injure the plaintiff, Lord Diplock turned to the
question whether the tort should be extended beyond thege
confines, He concluded at p. 189;

This House, in my view, has an gnfettered chaice whether (0 confina the ¢ivil
action of eonspiracy ta the narrow fleld to which alone it hag g established
elaim or whether to axtand thig already anomalous tort beyond those narpow
limits that are all that common sense and the application of the legal logic of
ihe aecided cases requirs.

My Lords, my choice ig dnheattatingly the same as that of Patker J. and sl
thrae members of the Court of Appeal, I am against extending the scope of
the vl tort of conspiracy beyond acts done in oxecubion of af agreement
Hotarsd ks by two or more persang for the purpose not of protecting their
T nErests bUL of injuring the interests of the plaintiff.

Loed Diplock’s observations made clear that in order to Sleccead
with the tort of conspiracy in England a plaintiff would have to
iemonstrate that the purpose for which parties acted in accord-
ance with their agreement was ta harm the plaintiff. The English
Court of Appeal has recently had an opportunity to consider Lord
Dipiock's judgment in Lonrho (see: Metall ung Kohstogr A.G. »,
hmaldson, Luflein & Jenrette Ine., supre) and has confirmed at
¢ 604 that “the House plainly intended the presence of 3 predomi-
HEnlintention to injure to be the touchstone of an actionaple
onspiraey”. The Court of Appeal continued:

s
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Where the predominant intention to injura i sbsent but the defendants
-PUTEUANL L0 agTeement commit torts against the plaintiff, the House held, we
2onclude, that common sense and the tegal logic of the decided cases arm
satisfled if the plaintiff is denied a remedy in conspiracy and lect t sug on the
substantive Lorts.

Thus, regardless of whether the alleged conspirators used lawfy]
or unlawful means, the law in England vequired the plaintiff to
establish that the defendants entered into the agreement with the
predominant purpose of injuring the plaintiff.

Although Canadian jurisprudence has taken note of the develop-

ments in England, the law governing the tort of conspiracy in
Canada is not in all respects the same as the law set out in Lonrao,
Indeed, this court had occasion to eonsider both the tort of
conspiracy and Lord Diplock’s observations in Lonrho in Conada
Cement LuFarge Ltd. v. B.C. Lightwm‘ghtflggregaée Litd, {1983),
145 D.L.R. (3d) 385, [1983) 1 S.C.R. 452, 72 C.PR. (2d) 1. Justice
Estey stated at p. 396:

The question which must now be considered is whather the scope of the tor, of
conspiracy in this country extends beyond situationa in which the defendants’
predomingnt purpose iv to cuuse Injury to the plainti, and ieludes cases in
which this intention to injure is absent but the eonduct of the defendants is by
itself unfuwful, and in fact causes damage to the plaintiff.

This passage made clear that this caurt agreed with the House
of Lords that where a plaintiff alleges that the defendants entered
into an agreement whose predominant purpose was to injure the
plaintiff and where the plaintiff alleges that he or she has in fact
suffered damage as a result of the agreement, then regardless of
the lawfulness of the means that the defendants ace alleged to
have used to implement the agreement the plaintiff wili have made
out a cogmnizable elaim in the tort of congpiracy,

But what of situations in which the plaintiff alleges that there
was an agreement that involved the use of unlawful meang and
that resulted in the plaintiffs suffering damage? Must the plaintiff
dlso establish that the predominant purpose of the agreement wag
to injure him or her? It is in answering this question that Estey J.
chose to follow a somewhat different path from Lord Diplock,
Estey J. was of the view that it was not appropriate Lo yo as far as
the House of Lords had gone in precluding the action He said at
pp. 398-9: '

Although the law concerning the scope of the tort of conspiracy is far from
clear, I am of the opinion that whereas the law of tort does not permit an
action against an individual defandant who has caused injury to the plaintif,
the law of torts does recognize a claim againat them in cornbination as the tort
of conspiracy if:
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1 whether the means useq by the defendunts are law(ul or unlewtyl, the
predorminant purpose of the defendanty’ conduct 13 Ly cauge injury o the
claintift; o,

(2) whers the conauct of the defendants iy wtlawfiul, the condyet 18 directed
OWArds the piaintiff (alane op together with othars), apng the defendan s

should knoys in the cireumstances that inpury to the plainiyyis tikely to

AN oes royuly,

{n ruarion 12) it iz not necessary that the predominant purpose of the

defendants’ conduct be Lo cange injury to the plaintipr but, in the prevailing

CIFCUMSTances, it must he 5 Constructive intant desivad from the fact (hat the,

defendants should have known chat injury to the plaintiff woyjd ensuve, [n both

situations, however, thora must be actyu} damaye Suffered by the plaintifr.
(Emphasis added.)

Estey J g summary of the law in Canada SUgZests that in easeg
talling into the second category it may not be NeCessary to prove
dctualintent. As G, H, L Fridman has noted ig The Law of oreg
e Cunada, vol, 9 (Toronto: Curswells, 1990), at p, 266:

The difference between the English and Canadian formulations of the tort
of conapiracy ljes (n the way the intent of tha defendanty i eXpresued, The
lungmage of Lo Dipiock ssemg to indicate that the Necessary intent gholq
be setual, Thag of Estey J, SUggests that it may be posgible for 3 court to infor
80 ntent 1 injurs from the tircumstances wven if the defendanty deny they
deted with any quch intent,

Fridman goes on to observe at pp. 265-8

In modeen Canada, therefora, CONSpiricy as a tort comprehends three
distines sityations, in the first place there will be an actionable conapiragy if
YW 0F more persons 3gree and combine to act unlawtully with the predom-
nating purpose of Injuring the plaintif, Second, there will be an actionghlg

Lurpese of injuring the plaintiff, Third, an actionable conspiracy wiil axist (¢
defendants combine to act unlawtully, their conduct is directed towards the
pluntis (or the plaintiff gnd others), and the likelihood of injury to the plaintify
w known to the defendants or should have beep known to them in the
circumstances.

In my view, this Passage provides a ysefuyl summary of the current
State of the law in Canada with respect to the tort of conspiracy,
Whether it ig “good law”, it seemg to me, it ig not fop the court tn
consider in thig proceeding whepe the issue i3 simply whether the
plaintifPs pleadings discloge 3 reasonable cause of action, | a
rompletely with Esson J A that it is not appropriate at thig stage
‘oengage in a detailed analysis of the strengths and weaknesses of
Canadian law on the tort of conspiracy.

Unote that in this appeal Mr. Hunt wasg clearly fully aware of
<stey J.'s observation in Canada Cement LaFarge [td. whep he
brepared paras. 18 and 19 of his statement of claim, Paragraph 13
of s statement of claim follows faithfully the firet broposition that

€«
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Estey J. put forward at pp. 398-9, alleging that some or all of the
defendants “conspired with each other with the predominant
purpase of injuring” Mr, Hunt, Paragraph 19 of the statement of
claim presents an alternative Argument that is faithryl to the
wording of Estey J’s second proposition, alleging that "some op all
of the defendantg conspired with each other tg prevent by unlawtyl
means this knowledge becoming publie knowledge and, in particu-
lar, to prevent it reaching the plaintiff and others who would be
exposed to the asbestos fibres in the Products, in circumstances
where the defendants knew or ought to have known that injury to
the plaintiff” would result, If there is a defect in Mr, Hunt's
statement of claim, it |3 certainly mot thag paras. 18 or 19 fail to
tollow the language of thig aourt’s most recent pronouncement on
the conditions that muyst be met in order tg ground a claim in the
tort of eonspiracy. In other words, given this court’s most recent
pronouncement on the circumstances in which the law of tarts will
recognize such a claim, it is not “plain and obvious” that the
plaintitPs statement of claim fajlg to disclose a reasonable claim,

The defendants contend, however, that this court'g racent
pronouncements, as well as those of courts in England, make clear
that the tort of conspiracy eannot be invoked outside a commercial
law context and that it certainly eannot be invoked In personal
injury litigation. They point out that in Lonrho, supra, at p. 189,
Lord Diplock was not brepared to extend the tort to cover the facls
of the case before him, They emphasize that Estey J. displayed a
measure of sympathy for Lord Diploek’s reluctance to extend the
scope of the tort when he stated at p. 400 of Canada Cement
LaFarge Ltd.,

The tort of conspiracy to injurs, even without the extension to inelude @
conspiracy to perform uniawful acts where there is & congtructive intent to
injure, has been the target of much critieism throughaut the coramon law
world. It i indeed a commareial anachronism ag so aptly ilustrated by Lond
Diplock in Lonrhao, supra,, at pp. 188-9 A-C,, pp. 468-4 All E.R. In race, the
action may have lost much of its usefulness in oyp commercial world, and
3urvives in our law a9 an anomaly Whather that be S0 0r not, it i3 now too late
in the day to uproot the ot of conspiracy to injure from the common lgw
world. No doubt the renction of the courtx in the futype will ba to resurict itg
applicaticn for the very reasong thgt Soma now advocate its dermisg,

Finally, the defendants point to my observations in Frame y
Smith (1987), 42 D.L.R. (dth) 81, (1987] 2 S.C.R, 99, 9 R.EL. (34d)
225 where [ had occasion to consider whether the tort of
conspiracy might be extended to cover a case in which a father wag

Although T was in dissent in the final result, the court agreed with
my observations about the tort of conspiracy (see La Forest J. at
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. U4). The defendants place a good deal of weight on my

11
SUIZestion that “the eriticisms which have been levelled at the tort
Zive good reason to pause before extending it beyond the commer-
cial context” far p. 89). I concluded that even although the tort
could (n theory be extended to the facts of Frame, it was not
desirable to extend the tort t0 the custody and aceess context.

Not surprizingly, the defendants contend that it would be equally
nappropriate to extend the tort of conspiracy to cover the facts of
this case, The difficulty [ have, however, is that in this appeal we
are asked to consider whether the allegations of conspiracy should
Le struck from the plaintiffs statement of claim, not whether the
plaintitf will be successful in convincing a court that the tort of
conspiracy should extend to cover the facts of this case. In other
words, the question befare ug g simply whether it is “plain and
0bvious” that the statement of clajm contains a radicat defect.

Is it plain and obvious that allowing this action to proceed
amounts to an abuse of process? I do not think so. While there hag
clearly been judieial reluctance to extend the scope of the tort
beyond the commercial context, I do not think this court has ever

suggested that the tort could not have application in other

contexts. While [stey J, expressed the view in Cuynada Cement
Lafarge Ltd,, at p. 400, that the action had lost much of jtg
usefulness, and while I noted in Frame v. Smith, at pp. 88-90, that
some have even suggested that consideration should be given to
abolishing the tort entirely (see: Peter Burns, “Civil Conspiracy:
An Unwieldy Vessel Rides a Judieia] Tempest” (1982), 16 UB.C. L.
Rev. 229 at p. 254), we both affirmed the ongoing existence of the
tort at the date of these judgments. In my view, it would be highly
inaporopriate for this court to deny a litigant who is capable of
fitting hiy allegations into Estey J.'s two-pronged summary of the
law on civil conspiracy the Opportunity to persuade a court that the
facts are as alleged and that the tort of conspiracy should be held
to apply on these facts. While courts should pause before extending
the tort beyond itg existing confines, carefy] consideration might
conceivably lead to-the conclusion that the tort has a useful role to
play in new contexts,

[ note that in Frame » Smith, at p. 91, [ was not prepared to
cxtend the tort of conspiracy to the custody and access context
both Leeause such an extension was not in the beat interests of
children and because such an extension would not have been
vonsistent with the rationale that underties the tort of conspiracy:
“namely that the tort be available where the fact of combination
creates an evil which does not exist in the absence of combination™.
Sut in the appeal now before us it seems to me much less obhvioys
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that a similar conelusion would necessarily be reached. [f the facts
ag alleged by the plaintiff are true, and for the purposes of this
appeal we must assume that they are, then it may well be that an
agreement between corporations to withhold information about a
toxic product might give rise to harm of a magnitude that could
not have arisen from the decision of just one company to withhold
such information, There may, accordingly, be good reason to extend
the tort to this context. However, this is precisely the kind of
question that it is for the trial judge to consider in light of the
evidence. It is not for this court on a motion to strike out portions
of a statement of claim to reach a decislon’ one way or the other as
to the plaintiff's chances of success. As the law that spawned the
“plain and obvious” test makes clear, it i enough that the plaintiff
has some chanee of success.

The issues that will arise at the trial of the plaintiff's action in
conspiracy will unquegtionably be difficult. The plaintiif may have
to make complex submissions about whether the evidence estab-
lishes that the defendants conspired either with a view to causing
him harm or in circimstances where they shouid have known that
their actions would cause him harm. He may well have to make
novel arguments concerning whether it i3 enough that the defen-
dants knew or ought to have known that a class of which the
plaintiff wus a member would suffer harm. The trial judge might
conclude, 88 some of the defendants have subrmitted, that the
plaintiff should have sued the defendants as joint tortfeasors rather
than alleging the tort of conspiracy. But this Court’s statements in
Imwit Tapirisat and Operation Dismantle Inc., as well as deci-
sions such as Dyson and Drummond-Juckson, make clear that
none of these considerations may be taken into account on an
application brought under Rule 19(24) of the Bdtish Columbia
Supreme Court Rules.

[n my view, Anderson and Esson JJ.A. were entirely correct in
suggesting that it should be left to the trial judge to ascertain
whether the plaintiff can establish that the predominant purpose of
the alleged conspiracy was to injure the plaintiff. It scems to me
that they were also correct in suggesting that it gshould be lett to
the trial judge to consider the merits of any arguments that may be
advanced to the effect that the “predominant purpose” test should
be modified in the context of this case. Similarly, it seems to me
that the argument that some of the defendants advanced, to the
effect that Quebec's Business Concerns Records Act, R.$.Q. 1977,
¢. D12, might limit the range of information that the defendants
could produce at trial, is a wmatter that i3 not relevant to the
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question whether the plaintifs statement of claim discloses 4
reasonable cfaim,

The lfact that a pleading reveals “an arguable, difficult or
Muportant pownt of law” cannot justify striking out part of the
statement of claim. Indeed, [ would g0 30 far as to Suggest that
where a statement of claim reveals a difficuit and important point
of law, it may wel| be critical that the action be allowed to procead.
Only in this WVay can we be Sure that the common law in general,
and the law of torts i particular, will continye o evolve to meet
the legal challenges that arise in our modern industrial soCiety,

Finally, the defendants also submit that a cayge of action in
eamspiracy is not available when a plaintiff has available another
cause of action, Since the plaintiff has alleged in para. 20 of his
statement of claim that the defendants engaged iy various tortiong
acts, the defendants contend that it is not open to the plaintiff to
proceed with his claim in conapiracy. .

In my view, there are at least two problems with this submission.
First, while it may oe arguable that if one succeeds under a distinct
nominate tort against an individual defendant, then ap action in
conspiracy should not be available against that defendant, it is far
from clear that the mere fact that a plaintiy alleges that a
defendant committed othep torts is a bar to pleading the tort of
conspiracy It seems to me that one can only determine whethey the

3¢y once one ascertains whether he has established that the
defendant did in fact commit the other alleged torts. And while on
4 motion to strike we are required to assume thay the facts ag
pleaded are true, [ do net think that it is open to ug to assume that
the plaintiff wil] necessarily succeed ip persuading the court that
these facts establish the commission of the other alleged nominate
torts. Thus. even if one were to aceept the appellantg’ (defendants)
submission that *[ulpon proof of the commission of the tortioyg
acts alleged” in para. 20 of the plaintiff's statement of ciaim "“the
conspiracy merges with the tort”, one simply could not decide
whether this “merger” had taken place without first deciding
whether the plaintiff had proved that the other tortious acts had
been committed.

This brings me to the second difficulty I have with the defen-
dants’ submission, It seems to me totally inappropriate on a motion
Lo strike out a statement, of claim to get into the question whethep
the plaintiffs allegationg econecerning other nominate torts will be
successtul. This is a matter that should be considersd at trial where
evidence with respect to the ather torts can be led and where 2
fily informed decision about the applicability of the tort of
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cunspiracy ean be made in light of that evidence and the submis-
sions of counsel. [f the plaintiff is successful with respect to the
other nominate torts, then the trial judge can consider the
defendants’ arguments about the unavailability of the tort of
conspiracy. [f the plaintiff is unsuccessful with respect to the ather
Jominate torts, then the trial judge can consider whether he might
<1ill succeed in conspiracy, Regardless of the outcoms, it seems to
me inappropriate at this stage in the proceedings to reach a
conclusion about the validity of the defendants’ claims about
merger. [ believe that this matter is also properly left for the
consideration of the trial judge.

In the result the appeilants have not demonstrated that those
portions of the respondent’s statement of claim which allege the
tort of conspiraey fail to disclose a reasonable claim. They should
Aot therefore be struck out under Rule 19(24)(a) of the Briush
Columbia Rules of Court.

5. DISPOSITION
The appeal should be dismissed with costs,

Appeal dismissed.

Shewish et al. v. MacMillan Bloedel Ltd, et al.
[Indexed as:  Shewish v MoeMillan Bleedel Ltd.]

British Columbid Court of Appeal, Taggart, Toy and Hollinrake J.A
August 15, 1990.*

Damages — Property damage — Wrongful curting of timber on plaintifi’s
lind — Defendant culpably negligeat — Damages based oa export valu of
tiuber, less costa of tranapert and production but with no allowance for cosls
of sevarnnce.

The defendant cut timber on the plaintiff's land, having omiited to follow the
standard procedure of obtaining survey notes o locata the property line. In an
action for damages for trespass the trial judge based damages on the best, price
available for export logs, less the cost of transporting the logs for export. The
judge refused to make any other deduction from the export price.

On appesl by the defendant to the British Columbia Court of Appeal, huld,
allowing the appeal in part, there were two measures of damages In such cases, a
milder measure (where the defandant had acted in good faith) and a savecer
measure: in this case the negiigence of the defendant was of sufflcient magnitude
10 attract the veverer measure. On this medaure, the defendant was not entitled ta
deduct costa of severance, but was entitled to deduct production costs, in addition
to transport Coslad,

= Received November 22. 1990,
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SCHEDULE "B”

Rule 8, 42, 44 and 45 of the Rules of Practice and Procedure of the
Ontario Energy Board

Statutory Powers Procedures Act, R.S.0. 1990, c.s.22

Ontario Energy Board Act, 1998 c. 15, s.2.2
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