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Monday, July 24, 2006


--- Upon commencing at 10:00 a.m.


MS. NOWINA:  Good morning.  Please be seated.


Today is the ninth day in the hearing of EB‑2006‑0021, a proceeding to address a number of current and common issues relating to demand side management activities for natural gas utilities.


The Board may make orders to Enbridge Gas Distribution and Union Gas as a result of this proceeding.


Today we will complete the examination of the witness panel for Green Energy Coalition.


Are there any preliminary matters?


PRELIMINARY MATTERS:

MR. POCH:  Madam Chair, I understand Mr. Neme has a few short transcript corrections, a couple of which at least change the meaning, and I think it is appropriate that they go in before my friend's cross.


MS. NOWINA:  We will get to that in a moment.  I have one administrative matter, Mr. Poch.


My administrative matter is that I wanted to confirm the order for argument that we discussed on Friday.  I think we got that on the record, but I will just go through it again today.  And I know some of you have given your estimates for your time for argument to Mr. Bell; some have not.  Those of you who haven't, I would encourage you to do that so we know what our timing is and whether or not we will go into Friday.  


My expectation is that tomorrow we will hear argument in‑chief from both utilities.  We will hear argument from Board Staff, SEC, VECC, IGUA, and LPMA.  That's my expectation for tomorrow.  We do have estimates for all of those.  It looks like a full day, but it looks like we can get through it.  


Then Thursday I would expect the order to be CCC, GEC, Pollution Probe, LIEN, CME, and Energy Probe, and then reply argument, which may go to Friday.  Some of the argument may go to Friday, as well, or it may be shortened up and we may be able to do reply on Thursday.


Any comments or concerns about that order?  All right.  

Mr. Poch, do you want to go to your transcript changes?


MR. POCH:  Thank you.  I think it is easiest if I just invite Mr. Neme to do that.


MS. NOWINA:  Thank you.  Thanks for coming back.


MR. NEME:  Thank you for having me.  The first correction I noted is on page 127 of this transcript on line 20.  It says -- currently it says:

"Lowering future capital investments and things like pipeline and storage and so on."  


The word "and" should be struck and replaced by the word "on".


MS. NOWINA:  There are two "and"s.


MR. NEME:  I'm sorry, it should read on line 20:

"Lowering future capital investments on things like ..."


The second is on page 128, lines 17 and 18.  It says:

"And I am saying that we couldn't possibly effectively ramp up to spend more."


I'm not sure exactly what I said, but I'm pretty sure I didn't say "I am saying that".  The words "I am" should be replaced with the words "they are".


And the next is on page 134, and this is on lines ‑‑ line 21.  This is not a transcript error.  This is just a clarification that I wanted to make, because it wasn't clear here.


On line 20, it reads:  

"In the case of California, since the year 2000, they have tripled again."


And what it should say is:  They will have tripled again by 2008.


The next one is on page 141, line 22:

"With the ratchet mechanism, they actually don't note what their target is."


The word "note" should be replaced with the word "know".  On page 154, line 25, it says -- actually, starting on line 24, just to give the context -- or line 23:

"And, therefore, the fact that it's an efficient furnace they're promoting in both cases is kind of irrelevant as to what the program design should be."


It's not irrelevant as to what the program design should be.  It is irrelevant as to what the free-rider rate should be.


Then on page 169, line 15, the first full sentence there says:  

"I don't think I would put a little less on the TRC and a little bit more on market transformation."  


The word "don't" should be replaced with "do"; "I do think".


That is all.


MS. NOWINA:  Thank you, Mr. Neme.  

I believe where we were on Friday is we had completed Mr. Millar's cross.  

Is that right, Mr. Millar?


MR. MILLAR:  Yes.


MS. NOWINA:  Mr. Klippenstein, you were next up.

GREEN ENERGY COALITION – PANEL 1: Resumed;

Chris Neme; Previously Sworn


CROSS‑EXAMINATION BY MR. KLIPPENSTEIN:

MR. KLIPPENSTEIN:  Thank you, Madam Chair.


Good morning, Mr. Neme.


MR. NEME:  Good morning.


MR. KLIPPENSTEIN:  I wonder, in preparation for my questions, if you would turn up the cross-examination cross‑reference book of Pollution Probe, which is Exhibit K3.2.  Do you have that available?


MR. NEME:  Yes.  I am just not hearing you very loudly.


MR. KLIPPENSTEIN:  I will try and speak up.  

At tab 3 is a document which was revised, and I wonder if you could retrieve the version of that document.  It's entitled “Partial ADR Proposed SSM Incentive Structure for Enbridge in 2007, Revised July 18th.”  That's Exhibit K3.2.


MR. NEME:  Yes, I have it.


MR. KLIPPENSTEIN:  July 18th.  Do you have that?


MR. NEME:  I do.


MR. KLIPPENSTEIN:  Also, we have, in the document book, K3.2, at tab 3, the same chart, but this time for Union.  I will be referring to that in a minute, but we had a revised version as part of Exhibit K3.2.


MR. NEME:  So I have the revised July 18th version for Enbridge.  There is a revised version for Union, as well?


MR. KLIPPENSTEIN:  Yes.  That was marked Exhibit K3.2, a package of two pieces of paper.  Did I say 3.2?  I meant 3.3.  I'm sorry.


MR. NEME:  Okay.  The Union one is revised July 18th?


MR. KLIPPENSTEIN:  No.  That is simply K3.3.


MR. NEME:  Okay.  Mr. Poch has handed me the Union one.  I'm sorry, I didn't have it in front of me.


MR. KLIPPENSTEIN:  My questions will be somewhat general about these tables.  

Now, these exhibits review the incentive structure or formula for the SSM as proposed in the partial ADR.


I put these tables to the witnesses for Enbridge and Union, and they had -- although they eventually, I think, agreed to the math, they qualified their answer in terms of some concern about the logic.  I just want to quickly go through that with you.


Just to take a basic general idea of how the formula works for the SSM.  In year 1 of the formula, or 2007, if the utility exceeds the target, then under the averaging part of the formula, that will necessarily increase the target for the next two years, all things being equal.  Is that your understanding?


MR. NEME:  Yes.


MR. KLIPPENSTEIN:  All right.  And by increasing the target in those two succeeding years, that can affect the SSM bonus received by the utilities in those two succeeding years; is that accurate?


MR. NEME:  Sure.


MR. KLIPPENSTEIN:  So to put those two together, exceeding the target in 2007 can, under this formula, drive down the SSM bonus in the next two years, all things being equal.  Is that your understanding?


MR. NEME:  Yes, it is.


MR. KLIPPENSTEIN:  And that's just a mathematical working out of the formula's three‑year averaging concept for target setting; is that fair?


MR. NEME:  Yes, it is.


MR. KLIPPENSTEIN:  Now, this table -- these two tables attempt to calculate and aggregate or total up that three-year effect from one year's actions.  And would you agree that that's a fair way to try and assess this formula?
     MR. NEME:  I do.
     MR. KLIPPENSTEIN:  Let me just turn to the table for Enbridge, which was revised up to July 18th.  You see it has seven columns; is that right?
     MR. NEME:  Yes.
     MR. KLIPPENSTEIN:  And column 7, entitled “Net marginal incentive rate,” is -- before I ask you that, let me just take a step backward with respect to this table.
     If a utility under the formula exceeds its target by 5 percent or 25 percent or anything up to 37 percent - so we're in that category, thereby reaching a TRC level of 105 percent or 125 percent or 137 percent - its overall bonus for that overperformance portion can be calculated on a net basis.  Would you agree with that?
     MR. NEME:  You mean in -- to include not only the impacts that they would receive in the year in which they were operating but also reflecting the impacts on the subsequent two years?
     MR. KLIPPENSTEIN:  Yes.
     MR. NEME:  Yes.
     MR. KLIPPENSTEIN:  What we have tried to do in column 7 is collect the effect of those three years from the first year's action and we've calculated it, for example, for the two columns going up to 25 percent and then up to 137.5 percent.  Do you see that?
     MR. NEME:  Yes.
     MR. KLIPPENSTEIN:  Column 7, entitled “Net marginal incentive rate,” has the figures of 7/10ths of 1 percent.  Now, do you agree that, subject to the math, it makes conceptual sense to say, according to this table and these figures, that an overperformance - in other words, exceeding the target - by the utility between 100 percent and 137.5 percent has an overall or net incentive rate of less than 1 percent?  Does that make sense?
     MR. NEME:  I haven't reviewed the details of the math, and eyeballing it, the numbers looked about right, with one caveat that just occurred to me, which I will offer in a minute.  So my sense is, without having checked the math, that it is in the ballpark.  

The one caveat I would offer is that, being an economist, what I probably would do, which I don't think was done here - and you can correct me if I'm wrong - would be to discount the effects in years 2 and 3 by the appropriate discount rate.  So if it was, you know, 9 percent or -- it might be a 9 percent reduction in the numbers you have in year 2 and 9 percent compounded to the years for the effects in year 3.
     MR. KLIPPENSTEIN:  Thank you.  Then moving to the next category, which is above 137.5 percent.  Do you see that?
     MR. NEME:  Yes.
     MR. KLIPPENSTEIN:  And the net marginal incentive rate in column 7 changes to a negative number.  And would you agree with me, subject to the math, that appears to show that if a utility exceeds its target in the first year by 38 percent or 50 percent - in other words, let's say it reaches a level of 150 percent of the target - its overall bonus for that overperformance portion is negative; that is, it is actually financially unwise from the point of view of the shareholder to exceed the TRC target by 37 percent or more.  Do you accept that --
     MR. NEME:  I do.
     MR. KLIPPENSTEIN:  Yes?
     MR. NEME:  Yes.
     MR. KLIPPENSTEIN:  Thank you.  Those are all my questions with respect to -– well, I didn't ask about the Union table.  The Union table has slightly different numbers, but assuming the logic is the same and the tables for the Union table, the same answers would apply; is that fair?
     MR. NEME:  With respect to the logic, absolutely.
     MR. KLIPPENSTEIN:  Thank you.  

Moving to another topic, then.  I have a number of miscellaneous questions arising from some of your examination-in-chief.
     With respect to issue 1.3, if you could turn to tab 8 of the Pollution Probe document, Exhibit K3.2.  At tab 8, which is page 7 of your report, the paragraph labelled number 1 describes some of the principles at a general level that you appear to suggest should be adopted.  

And what you referred to as the prime directive says:

“The utility should be required to spend whatever it takes to capture as much cost-effective DSM savings and economic benefits as possible.”

Then you add a clarifying or qualifying sentence to that.
     I guess it follows from that principle that if the utilities should be required to spend that, then they should be allowed to budget for that.  Is that fair?
     MR. NEME:  Sure.
     MR. KLIPPENSTEIN:  Can you tell me whether any other utilities, in your experience in Canada or the US, have been asked or instructed to operate with that principle?
     MR. NEME:  There are a number of regulatory jurisdictions which have adopted this principle; my own state of Vermont is one example.  I believe Wisconsin, the Pacific Northwest in the US, Hawaii, California all have different variations on this directive embodied in their regulatory policy.  

I believe in California, for example, they have made it clear that the utilities must exhaust all cost-effective efficiency as, before they can proceed to making any investments on the supply side, and they further articulated that their expectation is that the utilities will capture at least 70 percent of all the DSM efficiency potential that is deemed to be cost effective and at least 90 percent of what is deemed to be achievable cost-effective potential.
     I believe -– actually, I don't believe.  I know that GEC filed a response to an information request from the Board Staff counsel in December of 2005 regarding the electric DSM proceedings, generic DSM proceeding that was underway at the time that provided documentation of a number of those examples.
     MR. KLIPPENSTEIN:  Do you have the number of that available, or do you happen to have it?
     MR. NEME:  It was -- what I have is the cover letter enclosing it that said:  

“Regarding EB-2005-0523, information requested of GEC by Board Staff counsel.”  

And it was a two-page letter that summarized the points, and then attached to it, I believe, were some printouts of the actual language in some of those jurisdictions.
     MR. KLIPPENSTEIN:  A couple of questions, then, on issue 3.5, avoided costs.  Can you tell me -– actually, let me back up a bit.  I have a question or two on issue 2.2, which is TRC threshold issues.
     I think some have suggested there should be a TRC threshold of greater than 1 before programs are considered acceptable to compensate, I gather, for a bias in assumptions that often reduce savings results.  

Do you have any comment on that idea?
     MR. NEME:  I think it is a bad idea.  I think if you have concerns about assumptions overstating savings, that the answer is not to set a higher threshold.  It is to fix the assumptions.  And I would suggest that we have been doing a fair amount of that over the last decade or so.  And that is consistent with experience in other places that have adopted shareholder incentive mechanisms.  

As I believe Dr. Violette noted under cross‑examination sometime last week, that while there are still -- while there is still certainly work to do, I believe, to refine some of the assumptions - we are doing that work - I believe that the magnitude of the corrections is -‑ has been declining somewhat in recent years as we've gotten some of the juicier and bigger ones out of the way.


Again, I believe there is more work to do, but I think that the evolution from -- that is embodied in the settlement agreement from the audit committee playing a role of just guiding the direction of the audit to also play a more significant role in guiding some of the direction that is pursued with respect to evaluation so that we make sure we prioritize a focussing on the evaluation issues that are most important.  We will continue to tackle those issues as they should be tackled.


MR. KLIPPENSTEIN:  Thank you.  Finally, a few questions on the topic of avoided costs, issue 3.5.


In your view, is there a need for the utilities to manage their own avoided cost values?  Do other jurisdictions use common avoided costs?


MR. NEME:  A number of other jurisdictions, I believe I noted on Friday, have decided that it makes sense to try to develop state‑wide or province-wide avoided costs, in part because a number of the programs that they were promoting, the DSM programs that they were promoting, were most effectively delivered at a province- or state‑wide basis, and that created problems when you're trying to screen it against five different utilities, or two, or however many different utilities there are in the jurisdiction, and have one of them say it passes or fails TRC test marginally and another one says -- the other four say it passes, for example, and trying to get a more common sense of what the benefits are jurisdiction‑wide.  


They came to the conclusion that the differences or the likely differences in avoided costs between utilities were not large enough to warrant having them pursue different paths on that front.


I've suggested in my prefiled evidence that I believe that, at least on the commodity issue and the electric and water avoided costs, there is no reason that I can think of for the utilities to have different avoid costs, and I left it kind of as an open question with respect to the other elements of their gas avoided costs for the Board to judge whether there may be ‑- whether the value of keeping them separate outweighed the value of -- the simplicity of bringing them together under a common set of assumptions.


MR. KLIPPENSTEIN:  I think your evidence briefly mentions that DSM can actually reduce the market clearing price for gas.  I'm just wondering if that effect is captured in avoided cost values?


MR. NEME:  It has not been captured in the avoided cost values the utilities have put forward to date.  That is not unique to Enbridge or Union.  That's fairly common, I would say, across North America.


I believe California is the one jurisdiction, and maybe more recently New England is looking at this, as well, and I believe has also recently adopted new avoided costs that reflect those kinds of impacts.  But this is -- it's a new trend, I would say.  It is not a universal thing by any means at this stage.  It should be.


MR. KLIPPENSTEIN:  Those are all my questions, Mr. Neme.  Thank you very much.  

Thank you, Madam Chair.


MS. NOWINA:  Thank you, Mr. Klippenstein.  

Ms. Abouchar.


CROSS‑EXAMINATION BY MS. ABOUCHAR:

MS. ABOUCHAR: Thank you, Madam Chair.  

Good morning, Mr. Neme.  I just have a very few questions for you.  Are you familiar with the partial settlement on low‑income DSM programming?


MR. NEME:  I am.


MS. ABOUCHAR:  And with the 1.3 million as a floor, if the overall budget ramps up to the levels that you support and there's no proportionality between rate classes, do you agree that low‑income households will get left behind?


MR. NEME:  If the 1.3 million was left as it was, I would agree with that.  One would want to see spending on low‑income customers increase so that they are proportional to the overall spending levels.


MS. ABOUCHAR:  Were you in the room for Roger Colton's testimony?


MR. NEME:  I was.


MS. ABOUCHAR:  Do you support Mr. Colton's recommendation that proportionality be tied to total DSM budget, rather than residential DSM budget, if there is no proportionality among rate classes?


MR. NEME:  I do.


MS. ABOUCHAR:  And during his cross‑examination of Mr. Colton, Mr. O'Leary said to Mr. Colton that all of the other witnesses think that low‑income DSM programs are less cost effective than non‑low‑income DSM programs.  Do you think that low‑income DSM programs are less cost effective than non‑low‑income DSM programs?


MR. NEME:  No, I do not.  When we use the word "cost effective", in this jurisdiction and in most others, we're talking about net benefits using the TRC test.  And using that test, in general, low‑income program cost‑effectiveness is more a function of the program design than it is of the fact that it's low‑income versus non‑low‑income.  

So, for example, a TAPS showerhead program that Enbridge is running is not likely to be significantly different in cost -- TRC cost-effectiveness for low income than for non-low income.  If we used a more comprehensive approach, which I personally prefer, such as applying something like the EnerGuide for Homes program approach to either non‑low-income or low‑income customers, one would generally expect the cost-effectiveness to be approximately the same --


MS. ABOUCHAR: Thank you.


MR. NEME:  -- between those two subgroups of the residential class.


MS. ABOUCHAR:  Thank you, Mr. Neme.  

Those are my questions, Madam Chair.


MS. NOWINA:  Thank you, Ms. Abouchar.  

Mr. Smith.


CROSS‑EXAMINATION BY MR. SMITH:

MR. SMITH:  Good morning, Mr. Neme.


MR. NEME:  Good morning.


MR. SMITH:  Mr. Neme, I understand that GEC is a member of the Union Gas DSM consultative?


MR. NEME:  They are.


MR. SMITH:  And you or Mr. Millyard have over the years attended many of the consultative meetings?


MR. NEME:  That's correct.  Mr. Millyard has attended more of them than I have just because of proximity.


MR. SMITH:  That is either in person or by conference call, as I understand it.


MR. NEME:  Correct.


MR. SMITH:  And I'm correct, Mr. Neme, that the following are also members of Union's consultative: the School Energy Coalition?


MR. NEME:  Yes.


MR. SMITH:  Represented by Mr. Shepherd?


MR. NEME:  Yes.


MR. SMITH:  And Energy Probe, represented by Mr. Rubin?


MR. NEME:  Yes.


MR. SMITH:  And IGUA, represented by Mr. DeRose?


MR. NEME:  Yes.


MR. SMITH:  And LPMA, represented by Mr. Aiken?


MR. NEME:  Yes.


MR. SMITH:  And CCC, represented by Ms. Girvan?


MR. NEME:  Yes.


MR. SMITH:  And VECC, represented usually by Mr. Higgin?


MR. NEME:  Yes.


MR. SMITH:  I take it you're aware that each of the above parties are parties to the partial settlement?


MR. NEME:  I haven't gone through and ticked each one of them off, but most of them, at least, if not all of them, yes.


MR. SMITH:  Mr. Neme, I understand it is your view that there should be a TRC target for Enbridge and for Union; correct?


MR. NEME:  There should be, yes.


MR. SMITH:  And in your prefiled evidence, you did not specify what the target should be?


MR. NEME:  That's correct.  As I noted on Friday, two things:  One is we did not read the questions the Board was asking in this generic proceeding to ask for such a target.  They asked instead whether there should be such targets and, if so, how they should be set.  It's more of a general policy question.


Secondly, I believe, given the evidence, as a result, that's on the table in this proceeding, it’s not sufficient to set a target in which one could have adequate confidence as being reasonable.


MR. SMITH:  You're quite right, Mr. Neme.  

At page 142 of your transcript, you said:  

"I would recommend against trying to set in this proceeding -- we don't have the evidence necessary to do the job.  I would recommend against setting or adopting the TRC targets."


You recall, obviously, giving that evidence?


MR. NEME:  Yes.


MR. SMITH:  And in your prefiled evidence, you also did not specify how that target should ultimately be set; correct?


MR. NEME:  Other than with some general points about or principles about wanting the target to be achievable, aggressive but achievable, that's correct.


MR. SMITH:  Okay.  Now, I asked you that exact question in the Technical Conference; do you recall that?
     MR. NEME:  I don't.
     MR. SMITH:  Okay.  Well, I will read it to you.  It's at page 16 of the Technical Conference transcript.
     MS. NOWINA:  Which day?
     MR. SMITH:  Which was June 8th, 2006.  It is page 16.  I will just read it to you.  It starts at line 2:

“I would suggest that the ideal way for that to happen, setting the target, would be for the company -- the companies to sit down with a variety of different parties and attempt to negotiate out a target that would be deemed reasonable by or acceptable, I should say, by all.  That would certainly -- and I think that is generally true about a lot of things that get addressed in these kinds of proceedings.”

I take it that was your view on how a target should be set?
     MR. NEME:  In general, yes.  I believe that it would be important for the companies to sit down with all the parties and see whether a reasonable target could be identified and agreed to amongst the parties.  However, the presumption there is that all of the information necessary to make an informed judgment about that target would be before all of the parties.  In this case, I would suggest that that is not the case.
     MR. SMITH:  Now, setting that point aside, in terms of the timing of this negotiation, I take it you would agree with me that the process you have described, other than the timing I know you want it to be after this proceeding 

-- other than that issue, the parties have reached a target in precisely the way in which you describe.
     MR. NEME:  They have reached a target through a negotiated process.  The process I described there is consistent with that in the sense that it is a number of parties talking to each other, but one would want a lot more than just parties talking to each other.
     MR. SMITH:  You're aware there was a settlement conference?
     MR. NEME:  I am.
     MR. SMITH:  And that the settlement conference is obviously a form of negotiation?
     MR. NEME:  Sure.
     MR. SMITH:  And one of the items that was negotiated was Union's target.
     MR. NEME:  Sure.
     MR. SMITH:  And that other than your client, Pollution Probe, CME, and LIEN, everybody else agreed on a target and agreed on a target-setting mechanism.  You're aware of that, obviously.
     MR. NEME:  In conjunction with agreement on a whole variety of other issues, as I noted on Friday, my concern is that it appears that there was an agreement to set a target that the companies could feel quite comfortable with in exchange for a lower level of spending on DSM that some other parties were pushing that some of the groups to that settlement would prefer not to see.
     MR. SMITH:  Well, Mr. Neme, it is more than just the utilities.  I take it you would agree with me that the target and the target-setting mechanism, to use your words, is something that the parties deemed to be reasonable or acceptable.
     MR. NEME:  In exchange for the other elements of the settlement agreement.
     MR. SMITH:  You agree?
     MR. NEME:  When it’s taken as a whole that way, yes, that was clearly –- otherwise, presumably the parties would not have signed on to it.
     MR. SMITH:  Now, Mr. Neme, I also asked you at the Technical Conference how in your view the target should adjust in the event an input assumption is changed.  Do you recall that?
     MR. NEME:  I do.
     MR. SMITH:  Okay.  And I think, as you expressed at page 17, your view is that the target should be adjusted prospectively to reflect a change in the input assumption.
     MR. NEME:  For change in the existing input assumption, yes.
     MR. SMITH:  Now, I take it you would agree with me that this principle is also reflected in the target-setting mechanism agreed to by the parties in the partial settlement?
     MR. NEME:  I believe that is the case.  I'd have to go back to double-check --
     MR. SMITH:  Well, just the target, you're aware, is based on the actual TRC audited results?  You're aware of that?
     MR. NEME:  The target in which year?
     MR. SMITH:  Well, the target in any year is based upon the three-year average of the actual TRC results.
     MR. NEME:  Yes.
     MR. SMITH:  Okay.  And those actual TRC results reflect changes in input assumptions.
     MR. NEME:  Yes.
     MR. SMITH:  Okay.
     MR. POCH:  Madam Chair, I hesitate to interrupt, but my friend is putting his fact, I think, an oversimplification in that he’s -- obviously the first-year target in the deal, and to the extent that that first year target affects subsequent targets, what my friend has said is not correct -- not the correct fact for these questions to proceed on.
     MR. SMITH:  Madam Chair, Mr. Neme and I don't seem to be having any trouble.  If it helps, we're talking about the mechanism beyond the first couple of years, then, where we have the 188 in Union's case, which is fixed, but beyond that point.  

I take it you would agree with me?
     MR. NEME:  Yes.
     MR. SMITH:  Okay.  Now, Mr. Neme, I take it you would agree with me as well, at least at a high level, past performance is an indicator of future performance?
     MR. NEME:  It is one thing you would want to look at, but it's not necessarily the definitive indicator of future performance.  It depends on a lot of different things.
     Changes in codes and standards, for example, can change the efficiency opportunities there that are available.  I believe Union itself has suggested that this is one of the reasons why its residential spending has gone down.  

Similarly, introductions of new technologies, new concepts, new programs initiated by provincial or federal governments can also change what's possible.  And particularly -- that becomes particularly important when you look out over a three-year period, as opposed just a one-year period.
     MR. SMITH:  Mr. Neme, you will recall you were asked questions by Mr. O'Leary at that Technical Conference.
     MR. NEME:  Sure.  One of the things he asked you about was input assumptions.  You remember that?
     MR. NEME:  No.  But I'm sure -- it wouldn't surprise me.
     MR. SMITH:  Well, at page 47, Mr. O'Leary asked you about changes in input assumptions.  You were discussing your view that the parties ought to be able to negotiate those.  I will read you some evidence you gave.
     At page 47, line 22: 

“The experience with the ability to settle these issues in recent years and the audit committees, I believe, would carry forward in the type of process that I've outlined in my evidence, as well.”  

I'm going to suggest to you, Mr. Neme, that at that point in the transcript and elsewhere you were making the point that the parties had been able to negotiate these things in the past, and that's evidence of the fact that they will be able to do it in the future.  You agree with that?
     MR. NEME:  With respect to input assumptions, yes.
     MR. SMITH:  Well, and at a high level, even with respect to TRC performance, I take it you would agree with me past performance is an indicator of future performance.
     MR. NEME:  It is one of several.
     MR. SMITH:  Now, Mr. Neme, as you said to your counsel in examining in-chief, your view is that there are more DSM opportunities in the market than the utilities are currently tapping.
     MR. NEME:  That's correct.
     MR. SMITH:  And that is a view you have held for some time.
     MR. NEME:  That's correct.
     MR. SMITH:  And I believe, as Exhibit K8.6 demonstrates, if I can just get that out.
     MR. NEME:  I'm sorry, can you tell me what K8.6 is?
     MR. SMITH:  K8.6 is the additional GEC materials your counsel compiled.
     MR. NEME:  Yes, okay.
     MR. SMITH:  As K8.6 demonstrates, this is a view you have expressed in a number of proceedings.
     MR. NEME:  That's correct.
     MR. SMITH:  If you look at tab 1, this is your evidence from the recent Enbridge case, 2005-0001.
     MR. NEME:  Yes.
     MR. SMITH:  And tab 2 is an interrogatory response that you gave in that proceeding.
     MR. NEME:  Yes.
     MR. SMITH:  Also expresses your view.  

At tab 3 is some evidence you gave in Union's 2005 DSM case.
     MR. NEME:  Yes.
     MR. SMITH:  And similarly tab 4, that's a view you expressed in the electric LDC-CDM case.
     MR. NEME:  That's correct.
     MR. SMITH:  Tab 6.  Tab 6 is -- it's not per se a piece of evidence you gave, but on the right-hand side, there is a reference to a number of different proceedings in which this evidence was discussed.
     MR. NEME:  Correct.  Actually, just on that last one, I'm not sure that when you say "this evidence," was discussed.
     I believe in all -- that all of the data points that are presented in tab 6 here come from those proceedings.  I don't know -- in fact, I don't recall whether the issue of the company incentive levels being -- the companies, both of them, their incentive levels being relatively small in comparison to incremental costs.  I don't recall whether that was fully discussed in those proceedings.
     MR. SMITH:  So with that caveat, would you agree with me at least the initial tabs, those are things that were all discussed?
     MR. NEME:  Yes.
     MR. SMITH:  Now, if you look, I suppose, back at tab 1 and at tab 2, in your evidence in-chief you referred to four programs - to be fair - as illustrative of the type of opportunities that exist in the market.


MR. NEME:  Yes.


MR. SMITH:  And those programs are set out at page 13 of your evidence that was filed in the Enbridge case and again at tab 2 at page 3 of 3?


MR. NEME:  Yes.


MR. SMITH:  And those are the Energy Star houses program, The EnerGuide for houses low‑income program, the commercial condensing boiler program, and the large new construction program; correct?


MR. NEME:  Yes.  The other two that are shown on page 3 of the interrogatory response at tab 2 were also discussed in that evidence.


MR. SMITH:  So those are other programs that you commented on in those proceedings as being evidence of available opportunities that the utilities ought to be tapping into?


MR. NEME:  Yes.  In this case, it was more than just about evidence of opportunities the utility ‑ in this case, it was Enbridge - ought to be tapping into.  That was part of the point being made in that evidence.


Another part of the point being made was that the utility was at a crossroads of sorts, in my view, in that it had begun to exhaust a lot of the easy, less expensive opportunities but had not made a commitment to investing in the kind of programs that lay the foundation for not only near-term savings, but more substantial long‑term savings.  There was a lot of discussion about market transformation investments to go along with that.


MR. SMITH:  And, in fact, that's quite true, Mr. Neme.  In fact, you indicated that those programs were a step in that direction, I believe.


MR. NEME:  Three of them were a step in that direction.


MR. SMITH:  And in fact you said -- I believe on page 1 of tab 1 you said a case for that new commitment to DSM is compelling, and you made a number of points in support of that.  Do you recall that?


MR. NEME:  I do.


MR. SMITH:  Okay.  Now, I take it, Mr. Neme, that your view regarding these programs and the compelling case for a new approach to DSM was one that would have been known by all parties to the various proceedings in which you filed the evidence?


MR. NEME:  What do you mean “would have been known”?


MR. SMITH:  Well, anybody who read your evidence would have known your view.


MR. NEME:  Sure.


MR. SMITH:  And to the extent the Board did, the Board obviously would have known your view, as well?


MR. NEME:  Sure.  In fact, the Board commented on my view in its order.


MR. SMITH:  And I take it, Mr. Neme, it's fair to say that among the people who would have had the benefit of your view in all of those cases is all of the members of the consultative who have signed up to the partial settlement.  Is that fair?


MR. NEME:  I don't recall if they were all parties to this particular proceeding, but certainly at least most of them were.


MR. SMITH:  Now, Mr. Neme, at your evidence in this proceeding, which I believe is tab L‑5 -- if you could just turn that up briefly.  Do you have that?


MR. NEME:  I do.


MR. SMITH:  At page 5 and 6 of your evidence -- I am looking at the bottom of page 5.  You set out a number of what you describe as overarching principles.  Do you see that?


MR. NEME:  I do.


MR. SMITH:  And the first of which is maximizing economic benefits for ratepayers.  Do you see that?


MR. NEME:  I do.


MR. SMITH:  And I take it that part of that or a result of that principle is that the company should maximize the TRC savings it is able to achieve?


MR. NEME:  Yes.


MR. SMITH:  And if you look at the third bullet, that indicates promoting equitable access by gas ratepayers to the economic benefits of DSM.  Do you see that?


MR. NEME:  I do.


MR. SMITH:  Now if you look at page 6 of your evidence, you quite candidly admit that the principles sometimes conflict one with the other?


MR. NEME:  Sure, as is true in most important things in life.


MR. SMITH:  Right.  I'm going to suggest to you that the two principles that we just discussed are two that may from time to time conflict.


MR. NEME:  Sure.  I think I even demonstrated that graphically somewhere on the following page, 7, of my evidence.


MR. SMITH:  I think that may be correct.  I take it, then, you would have no difficulty agreeing with me that the fact that these principles conflict is not, in your view, problematic?


MR. NEME:  That's correct.  There are ‑‑ energy policy with respect to gas utilities, or electric utilities for that matter, is not a simple thing.  It is perfectly appropriate, and indeed probably necessary, for policy-makers to have a number of different goals and objectives in mind when setting policy and need to figure out the appropriate ways to balance those objectives.


MR. SMITH:  And the balancing of these objectives is entirely appropriate?


MR. NEME:  Sure.  Necessary.


MR. SMITH:  Necessary.  

Now, Mr. Neme, just as a final matter, I wanted to raise with you the four programs that you discussed with respect to Enbridge, the Energy Star program, what have you.


Now, those -- in fairness, those were specifically discussed in the context of Enbridge; but at least with regards to Union Gas, I take it you would agree with me, whether you believe the incentive level offered is appropriate or not, that those are programs that Union is engaged in at one level or another?


MR. NEME:  I know that that is true for at least a couple of the programs.  I'd have to go and look at past filings to confirm that it's true for all.  But I would note that it's also true for Enbridge.  The point I was making here was not that these are brand new programs that Enbridge, in this particular case, needed to develop and launch.  What I was suggesting is that they needed to take what -- the work that they were already doing and adopt a new paradigm or approach to that work so that they could be much more successful in those markets than they had historically been.  I would suggest that the same is probably true for Union.


MR. SMITH:  Now, Mr. Neme, are you aware, at least with respect to the Energy Star new homes program, that actually screens only marginally positive, and, with changes to the Ontario Building Code, that will likely screen negative?


MR. NEME:  I would agree that that program screens positively not ‑‑ but not as much so as many others.


That doesn't mean that it's not worth pursuing.  If it screens positively, that means it provides more benefits to ratepayers than it imposes costs; or, put another way, that the impact on ratepayers, as a whole, is to reduce their total energy costs.  

Now, as to the building ‑‑


MR. SMITH:  Sorry, just stopping you there.  If the building code changes and it screens negative, then the converse is true; costs are greater than the benefits?


MR. NEME:  If a program is -- cost‑effectiveness is changed such that it now has a TRC benefit cost ratio of less than 1, it should not be pursued.  I wouldn't necessarily agree that because building codes are changing that the program no longer screens.


One of the things that happens when building codes get ramped up is that for a particular level of efficiency, the incremental benefits decline, but the incremental costs also typically decline.  And which one declines more requires analysis to determine.


Again, having said all of that, the point I was making here -- or on Friday was not necessarily that this is the specific program design that the utilities are pursuing.  As you noted earlier, I was using it as an illustrative ‑‑


MR. SMITH:  These are just illustrative, in your view?


MR. NEME:  Yes.


MR. SMITH:  Thank you, Mr. Neme.  Those are my questions.


MS. NOWINA:  Thank you, Mr. Smith.  

Mr. O'Leary.


CROSS‑EXAMINATION BY MR. O'LEARY:

MR. O'LEARY:  Thank you, Madam Chair.  

Good morning, Mr. Neme.


MR. NEME:  Good morning.


MR. O'LEARY:  As you know, I'm Dennis O'Leary with Enbridge.  You have quoted from or you have referenced on several occasions to this point the evidence of Dr. Dan Violette, who you know appeared as an expert witness here on behalf of the utilities.


MR. NEME:  Yes.


MR. O'LEARY:  I presume you're also aware that Dr. Violette was accepted, without any objection, as an expert witness in this proceeding on DSM, including planning, evaluation and implementation?  You're aware of that?


MR. NEME:  I am aware of that.  I've known Mr. Violette for a long time.  He is certainly well regarded in the field and particularly in the area of evaluation, which is, I believe, his strength.


MR. O'LEARY:  All right.  So I trust from your answers that that you would have no problem if this Board was to rely upon the expert evidence of Dr. Violette in making their decision?
     MR. NEME:  I think it is important for the Board to consider expert evidence from a variety of different parties.  Certainly Dr. Violette's views should be among those that they would consider.
     MR. O'LEARY:  All right.  Thank you.  

I have a couple of questions which you may recall, because I asked them the last time we had the pleasure of questioning you before the Board, and that relates to your experience in Ontario.
     You said in October 2005, when I asked you whether you ever had actually personally run a DSM program in Canada, and you responded at that time you had not.  Has that changed?
     MR. NEME:  It has not, nor has Dr. Violette either, for that matter.
     MR. O'LEARY:  Fair enough.  But he certainly was part of the Summit Blue, who undertook an evaluation which is actually part of the evidence filed in this case.  Were you aware of that?
     MR. NEME:  Which evaluation?
     MR. O'LEARY:  The Summit Blue.
     MR. NEME:  He's the president of Summit Blue, but which Summit Blue evaluation?
     MR. O'LEARY:  There is a --
     MR. NEME:  Are you talking about the custom project free-rider study?
     MR. O'LEARY:  Yes.
     MR. NEME:  Yes, I’m familiar with that, and I agree with that.   

I would also note, however that when asked, Dr. Violette indicated he was not intimately familiar with the company's programs, nor had he done any analysis of the markets for energy efficiency that the company would need to invest in to acquire cost-effective savings.
     MR. O'LEARY:  But you will accept that Summit Blue did undertake that free-ridership custom project study and --
     MR. NEME:  Of course.
     MR. O'LEARY: -- that is filed in evidence.  

And further, on your experience, I asked you whether you had been personally involved in discussions with potential DSM participants, and the channel partners, those what would do some of the work itself.  And you advised me last October that no, you hadn't.  Has that changed at all? 
     MR. NEME:  I have not talked with industry trade allies, if that's your question, since then.  No.
     MR. O'LEARY:  All right.  You told me back last October that you had not been involved in the collection and interpretation of a primary data study of market potential.  And in Enbridge's franchise territory, has that changed?
     MR. NEME:  That has not changed.  However, I have -- I have not done primary data collection; however, I have analyzed a number of data.  I have read quite a number of studies that the utility themselves have had commissioned.  I have had opportunity to discuss with utility staff on numerous occasions a variety of characteristics of the DSM markets into which they are intervening.
     MR. O'LEARY:  All right.  But, again, your experience in Ontario is as it was stated in October?
     MR. NEME:  That's correct.
     MR. O'LEARY:  All right.  Thank you.
     You indicated at the Technical Conference and confirmed today in your discussions with my friend Mr. Smith that you viewed target-setting as being an activity that could be subject or could be developed through negotiation with the various parties.  You just confirmed that again.
     I'm wondering:  Is one reason why you take that position because it is important for the program mix of a utility to be considered for the purposes of target-setting?
     MR. NEME:  I think there is a variety of reasons for pursuing that course of action.  One would be related to the point that you just made, that different parties may have insights into different kinds of opportunities and programs that might be appropriate for the utility to consider.
     Another might be that if one is successful in reaching a consensus, that there would be lower overall costs, regulatory costs of pursuing a course of action.
     However, when it is not possible to reach consensus, it is necessary to still have a process by which all of the facts can be put on the table by the parties that are disagreeing, and the Board weighing the relative merits of the different points those disagreeing parties might make.
     MR. O'LEARY:  Fair enough.  We can debate whether or not, in your view, there was sufficient discussion or negotiations that took place in terms of the settlement conference in this proceeding as a result of which we have a partial settlement which sets the targets.  But the question I'm getting at is simply the importance of recognizing that you have to look specifically at a program mix of a utility for the purposes of developing a target.  Is that fair to say?  

MR. NEME:  You have to understand the program mix of the utility to develop a target; that is appropriate.  Absolutely.  You also have to as parts of that process consider opportunities that are coming down the pike.  You have to consider policy guidance that the Board may set with respect to the direction they want the utilities to pursue in a variety of other factors.
     MR. O'LEARY:  Fair enough.  The reason why I'm asking that is just to have you confirm - and I trust you will agree with this statement - that you can't just arbitrarily ratchet up a utility's budget and then, in a linear fashion, increase by the same percentage the TRC target.  Is that fair to say?
     MR. NEME:  I think that is fair to say.  I think it is not appropriate to -- particularly over a longer period of time, like a three-year plan, it is not appropriate to break everything down to some simple formula.  Things are just more complicated than that.  

Given the stakes that are in front of us, with the utilities proposing between them over a billion dollars in TRC net benefits over the next three years and over $100 million in spending and over $30 million in shareholder incentives, it is important to carefully consider the facts, in my view, avoid the temptation to try to oversimplify things, and use some informed judgment to make some decisions.
     MR. O'LEARY:  All right.  So you would be -- if I understand you correctly, your position would be to tell this Board panel that in the event that it accepts your evidence about increasing the Enbridge budget to, say, to $52 million, that it cannot simply increase the TRC target on a straight percentage basis; fair?
     MR. NEME:  That's absolutely fair.
     MR. O'LEARY:  So we would have to go back and start that process all over again.
     MR. NEME:  Not -- yes.  In fact, that is what I recommended; that if the Board were inclined to set budgets, that they should not adopt at this point in time TRC targets that would go with them; that one would need to construct from the ground up a portfolio of programs that would appropriately spend those DSM dollars, see what the targets might be that would flow out of that analysis, judge whether there might be appropriately some changes made to the mix of programs so that the target is a little different than what might have initially been generated, and proceed from there.
     MR. O'LEARY:  Moving on to another subject.  My notes indicate that on Friday you indicated - I believe it was your evidence in-chief to Mr. Poch - that Enbridge's total revenues at the time that you drafted your prefiled evidence, you assumed to be about $2.6 billion; is that fair to say?
     MR. NEME:  That is fair to say.  That was, I believe, the number that had been put forward in the previous proceeding that I had in mind.
     MR. O'LEARY:  Well, did you check?
     MR. NEME:  Did I check?
     MR. O'LEARY:  Yes.  Did you go and look at the number filed in the previous proceeding, or did you call Enbridge to confirm that your assumption of $2.6 billion was correct?
     MR. NEME:  I believe I discussed this with one of my colleagues, who confirmed that that was the number that we were working with in the previous proceeding.
     MR. O'LEARY:  All right.  Because the evidence that we've had in this proceeding from Mr. Ryckman was that the figure is actually $3.7 billion for ‘06.
     MR. NEME:  I've seen two different numbers for this proceeding.  I have seen 3.7 and I have seen 3.1.
     MR. O'LEARY:  Yes.
     MR. NEME:  And -- but that's this proceeding.  Again, what I'm referring to is the number I saw in the previous proceeding.
     MR. O'LEARY:  Well, the --
     MR. NEME:  And given -- I will confess, from right now, that what I probably should have done was taken a look at the actual number being put forward in this proceeding and provided a reference off of those numbers.  I apologize for the confusion that that caused.  I tried to clarify what I was ultimately getting to, in terms of appropriate budget levels.
     MR. O'LEARY:  All right.  You referred to 3.1 billion.  It is actually 3.175 billion, and that actually is Exhibit K3.4, which Ms. Abouchar filed here, and it’s from the Enbridge QRAM.
     But what you're saying, sir, is that you proposed a percentage of a total revenue figure which the numbers that have been put to this panel vary between 2.6 billion and 3.7 billion dollars.  Isn't that the confusion you've created?
     MR. NEME:  It was certainly a confusion that I -- I don't know if I created the confusion.  I certainly was not nearly as clear as I should have been, and, again, I apologize for that.  I've tried to clarify that in the Technical Conference and again on Friday, and I will apologize for it again now. 

As I noted in those different situations, my intent was to suggest that a ramping up for Enbridge by the third year to something on the order of $50 million or even a little bit more would be appropriate.
     MR. O'LEARY:  All right.  Well, let me ask you right at this point:  Wouldn't you agree with me that this is an example; the fact that we've got these ranges of total revenues, isn't this a perfect example of why it's dangerous to use percentages as any means of determining what an appropriate budget is?


MR. NEME:  I want to be clear to say that I don't think that revenue levels and percentage of revenue levels is the only thing one would want to consider in setting budgets.  I do think, because it offers some form of comparison across jurisdictions, that it is a useful indicator to look at.


MR. O'LEARY:  All right.  Well, let's just look at the absolute dollars.  If 2 percent is the correct analogy, at 2.6 billion dollars you've indicated that would generate a budget for Enbridge of about $52 million; right?


MR. NEME:  Correct.


MR. O'LEARY:  If 3.7 billion is the total revenues, we're looking at a budget of $74 million; right?


MR. NEME:  Sure, if you were sticking with the 2 percent at that point.


MR. O'LEARY:  Well, it's your evidence, sir.  What I have is 2 percent at a different number is significantly different than at another number.


MR. NEME:  My clarification to my evidence, Mr. O'Leary, both in the Technical Conference and on Friday, was an acknowledgement that what I had in mind when I said 2 percent or more was something on the order of ramping up to $50 million or more for Enbridge.


MR. O'LEARY:  Well, it's funny you used that language again, because I was going to take you to the transcript.  But you have just repeated it now.  You said "2 percent or more".  

Could I ask you, sir, to turn to your prefiled evidence at page 13?  That's Exhibit L-5.


MR. NEME:  Yes.


MR. O'LEARY:  The top paragraph, very end, last sentence, and I will read it back to you:

"All of this suggests that a budget that ramp ups to between 2 percent and 3 percent in total revenues -- that is to say, the sum or distribution ..." -
I think you mean the sum of distribution - "... and commodity revenues by the end of the next three‑year period would be ..." -and I quote you - "reasonable and manageable."


MR. NEME:  Yes.


MR. O'LEARY:  So, sir, I'm going to suggest to you that what you're proposing to this panel now is actually not the same as what you proposed in your prefiled evidence, because I haven't heard the word “3 percent” proposed at all in this proceeding by you now.


MR. NEME:  What I've said is that the 2 percent value was roughly consistent with about 50 million -- ramping up to about $50 million.  The 3 percent value - I haven't said this, but I will say it now - would be roughly consistent with ramping up to about $75 million, and I believe something in that range is both reasonable and manageable.


MR. O'LEARY:  And if the figure is $3.7- or $3.2 billion, is it still reasonable and manageable to ‑‑ 


MR. POCH:  Madam Chair, my friend has now asked this three or four times.  I know I have been guilty of this on occasion, but I think it is perfectly clear at this point what Mr. Neme's evidence is, and he has repeated it two or three times.  He is not suggesting anything other than what he just said.


MS. NOWINA:  Mr. O'Leary, one final question on the matter.


MR. O'LEARY:  Let me check and see which is the best one I have here, then.


[Laughter]


MR. O'LEARY:  One last question, then, Mr. Neme.  Are you saying that 2 percent is the right number and you're backing off 3 percent?


MR. NEME:  I'm saying $50- to $75 million is the right range for a third year.


MR. O'LEARY:  All right.  That was my question.


Mr. Neme, could I now ask you to turn to -- it's Exhibit K8.6, which are the materials that your counsel filed at the beginning of your appearance here.


If you could go to tab 2, page 3 of 3, which is the table Mr. Smith took you to, as well, screening inputs for Union proposals.  

Do you have that?


MR. NEME:  Yes, I do.


MR. O'LEARY:  My first question relates to just something that my notes indicate you said on Friday, which was to the effect that in respect to the incentives, one way you thought of dealing with things was to add another zero to the incentives paid; is that correct?


MR. NEME:  What I said ‑ and I may have been being a little too flip at the time ‑ was that the one of the things that the companies could do to increase spending and address the concerns that have been expressed about ramp‑up and the issues associated with that would be to simply take some of the programs that are already running and increase the incentive levels.


Now, my perhaps too flip remark about it being really easy to add doesn't need ‑‑ there is not a lot of capability-building associated with adding a zero to the end of a rebate cheque was simply meant to convey that increasing rebate levels, with existing programs, is a relatively easy thing to do that doesn't require additional staff.  It doesn't require additional significant capability.  And, at the same time, it would generate significant additional savings, net benefits and, of course, result in additional spending.


MR. O'LEARY:  Well, sure.  I mean, if you're going to pay for all of the building envelope improvements to my house, I'm going to sign on for it, as well.  If you're going to buy the market, Mr. Neme, then surely you're going to see increased participant levels.  But does that necessarily mean it is cost effective?


MR. NEME:  You wouldn't do it on a program that wasn't cost effective.  I think, Mr. O'Leary, you may be mixing up two points, and I addressed this with respect to Ms. Abouchar's comment.


Cost‑effectiveness is generally a term that is used with respect to TRC net benefits.  The fact that you, for example, for a low‑income customer, might pay for the entire cost of weatherizing a house doesn't change the cost‑effectiveness of that investment relative to a non‑low‑income customer for whom you might only pay 50 percent of the cost, or some other percentage.  


The cost‑effectiveness test, the TRC test, is simply a look at what the net present value of the benefits are, in terms of reducing the costs of supply relative to the net present value of the costs of the investment itself.


I think what you may be mixing that up with is the utility test, which is:  How much does the utility have to spend to get a certain amount of savings and a certain amount of TRC?  While it's understandable that the utility would want to look at that test, that is not the principal test that any of the parties, even in the partial settlement, have agreed to.


MR. O'LEARY:  Let's just look at an example of what you're saying here.  Again, we're still at page 3 of 3 of the screening inputs.  Let's look at the low‑income program using EnerGuide for houses.


This is -- you've assumed right at the bottom -- this is the box number 4 at that tab, Madam Chair.  You've assumed a $2,450 utility incentive cost, and, if I recall correctly - and you were here on Friday when Mr. Colton gave evidence - he indicated about a $2,500 estimate for building improvements for low‑income homes, as well.


MR. NEME:  Yes.


MR. O'LEARY:  So roughly the same.  

If I could then ask you to turn to Exhibit K8.2, which is Mr. Colton's table.  Do you happen to have that handy?


MR. NEME:  I do not.  It is hard to lug this much volume of material back and forth on the airplane.


MR. O'LEARY:  Well, we would certainly object to the costs you would be looking for the transportation on that.


MR. NEME:  There would certainly be an added transportation charge, I assure you.


MR. O'LEARY:  Yes.  We've got it.


MR. NEME:  Not to mention some Workman's Comp. claims for back pain.


MR. O'LEARY:  All right.  Right-hand column, bottom.


MR. NEME:  You're on the table?


MR. O'LEARY:  Yes, bottom right-hand.  Line or row 10 is the number that Mr. Colton calculates of low‑income customers.  

And what I would like to ask you is whether or not you've ever done the math of that number of customers being incented by a gas utility to the tune of $2,500 each?


MR. NEME:  I have ‑‑ well, it is not very difficult to do that math.  It's a tidy sum of money.


MR. O'LEARY:  It is about $600 million; right?


MR. NEME:  That sounds about right.


MR. O'LEARY:  So that would be for one program and part of a rate class.  You're not suggesting anything of that nature, are you?


MR. NEME:  I'm certainly not in the three‑year time horizon.  I think it is appropriate to think, in the long term, about trying to reach as many of those customers as possible with as comprehensive a set of efficiency investments as would be necessary.


MR. O'LEARY:  How many years would you spread it over, Mr. Neme?


MR. NEME:  I have not attempted to figure out what might be an appropriate ramp‑up rate for that, but it's definitely in the decades.


MR. O'LEARY:  Decades?  Plural, decades?


MR. NEME:  Yes.


MR. O'LEARY:  Yes.  Turning to the issue of attribution, this is more of a question on clarification and your position on that.


And using, for example, low income as an example.  If the company develops low‑income programs, and then it reaches outside to a third party to actually do the review and eligibility determination for low‑income customers ‑‑


MR. NEME:  Yes.


MR. O'LEARY:  -- is it your view that that would then eat into the company's ability to claim TRC benefits that flow from that program?


MR. NEME:  Then what would eat into it?


MR. O’LEARY:  In other words, would the company be able to claim 100 percent attribution in situations where it uses a third party for the -- I can call it the evaluation of low-income customers?
     MR. NEME:  For the evaluation of low-income customers?
     MR. O'LEARY:  It’s the determination of eligibility.
     MR. NEME:  Yes.
     MR. O'LEARY:  If, instead of the utility doing it 

in-house, it relied on a third party to undertake the applications and the review of applications to become a eligible low-income customer, are you of the position that that should somehow reduce the utility's claim to -- for the TRC benefits that are generated by that program?
     MR. NEME:  If that were the only issue on the table with respect to attribution, I would say no, that shouldn't affect attribution.  The utilities should claim 100 percent of it. 

I think the issues of attribution have more to do with whether some other party, you know, beyond the issue of determining eligibility -- if some other party is causing to have money invested in homes such that they are more efficient, then the issues of attribution come to the fore, and the example you just gave, I don't see that being a problem.
     MR. O'LEARY:  Okay.  Fair enough.  If the utility went out and persuaded a third party, government or otherwise, to contribute, say, 5 percent to the low-income program, and the -- assume for the purposes of our discussion here that that third party participates and contributes the 5 percent, the only reason why they're doing it is because it was the utility that brought them into the fold, would you also agree that that's not a basis to reduce the company's claim for the attribution of benefits?
     MR. NEME:  If you could demonstrate that were it not for the utility, that entity would not have done that, then at least for some time it would seem appropriate for the utility to claim the full savings.  At some point in time, actually, you probably have to ask yourself that question periodically.  

Now that we've brought them three years later, for example, now that we have brought them into the fold, if we were to drop out, are they going to continue providing that incentive?  

If the answer to that question is yes, then you probably need to reconsider attribution at that point.  But the starting point where the utility can be demonstrated to have brought in the other party - and were it not for the utility, the other party would not be participating - I would argue that the utility should get 100 percent credit.
     MR. O'LEARY:  So you’d agree that whatever rule this Board adopts, it should not discourage the utility from going out and trying to bring in third parties who might contribute financially or through other resources to a program?
     MR. NEME:  Of course not.
     MR. O'LEARY:  Okay.
     Mr. Neme, has it been your experience that programs that you have launched with the best of intentions don't meet your targets or expectations?
     MR. NEME:  On occasion, that's true.  And on occasion, they exceed them.
     MR. O'LEARY:  But programs do fail?
     MR. NEME:  Sure.
     MR. O'LEARY:  All right.  And how many gas customers are there in the state of Vermont?
     MR. NEME:  I don't know the exact number, but it's probably something on the order of 50,000 to 70,000, something like that.
     MR. O'LEARY:  50,000 to 70,000?
     MR. NEME:  Yes.
     MR. O'LEARY:  All right.
     MR. NEME:  There are only 300,000 households in my state.
     MR. O'LEARY:  Fair enough.  And could I ask you to turn to the partial settlement, issue 1.7.  It's tab -- K1.1, tab 2, at the -- this has been referred to by some as the proportionality rule or principle.
     I see that you were one of the few, your -- GEC is one of the few parties that disagreed with the principles set out in here.
     We have your evidence on this front.  But you would agree with me, sir, that virtually every ratepayer group in Ontario has agreed to the principles set out at issue 1.7?  Would you agree with that, sir?
     MR. NEME:  I would -- not necessarily.  I think it is -- it depends on what you mean by “ratepayer groups,” for one thing.  As I believe Mr. Poch noted last week, the GEC has quite a number of members who are ratepayers in Ontario.  And I believe it's probably also appropriate to consider LIEN at some level a ratepayer group as well.
     MR. O'LEARY:  LIEN represents low-income customers, as -- your experience in the past has been of course, Mr. Neme, so does VECC; right?
     MR. NEME:  They are both organizations who are at the table because they represent low-income customers.
     MR. O'LEARY:  I don't want to in any way discredit the representation of ratepayers by GEC, but isn't my statement still correct that virtually every ratepayer group has signed on to the principles set out in issue 1.7?
     MR. NEME:  I would -- I apologize for being a little careful with your words.  I would say the majority of them have, yes.
     MR. O'LEARY:  And they –- it stands to reason those groups have looked at the wording here and are satisfied that their interests are protected by the principles sets out in this issue; fair enough?  Otherwise, they wouldn't sign on.
     MR. NEME:  Again, well -- that's not true.  If this were the only issue that were before the Board, you might have had a very different answer.
     I would suggest to you that - and I believe this is even embodied in the cover letter to the partial settlement - that some parties may have been willing to trade this off in exchange for some other things they got in other parts of the settlement agreement.
     MR. O'LEARY:  Well, sir, they signed on to it.  I'm simply asking you to accept they have agreed to it.  Therefore my question to you is:  With all of those ratepayer groups signed on to this issue, whose interests really are you here to protect?
     MR. NEME:  I'm not here to protect anyone's interest.   I'm here as an expert witness, and I am offering my opinion as to what is an appropriate policy objective, given the various different things that the Board needs to consider and my experience in numerous other jurisdictions, which adopt rules very different than this one.
     MR. O'LEARY:  Madam Chair, that is our cross-examination.  Thank you.
     MS. NOWINA:  Thank you, Mr. O'Leary.  

Mr. Shepherd.
     MR. SHEPHERD:  Thank you, Madam Chair.
     CROSS-EXAMINATION BY MR. SHEPHERD:  

MR. SHEPHERD:  Good morning, Mr. Neme.  I want to start with targets.  You have gone through the target issue with Mr. Smith, and so I am not going to spend much time on it.  I just want to ask -- I am only dealing here with resource acquisition targets.  I'm not dealing with market transformation at this point, just resource acquisition.
     Let's just confirm:  There is basically three principles that you say are important in setting targets.   One, they should be aggressive but achievable; right?
     MR. NEME:  Yes.
     MR. SHEPHERD:  The second, if you provide the utility with more resources, then subject to various other adjustments, all other things being equal, the target should also go up if they have more resources, right, generally speaking?
     MR. NEME:  Generally speaking, yes.
     MR. SHEPHERD:  And another important factor is that the most recent performance over the last few years is an important indicator of what the current target should be; right?
     MR. NEME:  Well, it is one of several indicators that -- or factors, I suggested earlier, one would want to consider.  

I would also add to your list that to the extent there is policy guidance from the Board that address other issues like investment in lost opportunity markets or market transformation or rate class equity and so on, that would also shape what would be an appropriate target.
     MR. SHEPHERD:  Okay.  But we're only talking about resource acquisition here.
     MR. NEME:  Yes, I am as well.
     MR. SHEPHERD:  Well, you were talking about market transformation.  That's different; right?
     MR. NEME:  No.  As I said on Friday, I believe that the appropriate course of action is not to have a separate market transformation budget.  As both I and Dr. Violette noted, market transformation programs are not just about efforts that don't generate participants or don't generate TRC.
     Most good market transformation programs do both.  And therefore when you say “your resource acquisition target,” I assume you're referring to a TRC target; that TRC target should include in it the TRC that is being generated for market transformation initiatives.
     MR. SHEPHERD:  But you’ve proposed in the past a number of times that market transformation have separate incentives.
     MR. NEME:  They should.  In addition to, you should have a TRC, incentive tied to a TRC target, and to ensure that the utilities don't simply go after that short-term TRC target by getting -- by investing in a number of short-term initiatives; that they get there in part by investing in some longer term initiatives that have the potential to have much greater benefits in the long term; that you, in addition, provide performance targets with shareholder incentives attached to them for those longer term ‑‑ for a select number of longer term initiatives.  That's the way my own organization's performance incentive structure is established or has been established, and it is also the way numerous other ones in other jurisdictions have been established.


MR. SHEPHERD:  We have known each other for some time, and this is the first time I have twigged to that.  Maybe you have been saying it all along and I just haven't --


MR. NEME:  I believe I even said it in the last Enbridge DSM case.


MR. SHEPHERD:  And I was there and I didn't twig.


So you're saying they should get two incentives for market transformation:  They should get credit for the TRC, and they should get additional incentive because it is market transformation?


MR. NEME:  I would disagree with the way you characterized that.  I don't think it is getting two incentives.  I think if the TRC incentive is there for the portfolio as a whole, and were it not for the market transformation incentives, the utilities probably would not invest in those markets.  So it is not like they're getting an incentive for generating TRC from those markets.  If anything, they're getting hurt by investing -- from the TRC perspective alone, they're getting hurt by investing in the longer-term market transformation initiatives, which is why you need the separate performance goals for those programs.


MR. SHEPHERD:  Okay.  I will have to think about that.  This is just one more example where I, like everybody else in the room, understands that you know more about this than anybody.


Let me go back to the questions I had prepared, now that you have confused me.


Your proposal is the targets and budgets, for that matter, have to be set on an annual basis by discussion, negotiation, and ultimately Board decision if everybody can't agree; right?


MR. NEME:  Correct.


MR. SHEPHERD:  And the reason for that is that you think that the targets and the budgets have to be built up from the program portfolio.  The program portfolio comes first.  You do that ‑‑ you figure out, What are the things we could do, and then you figure out what the budget and target are that flow from that?


MR. NEME:  Well, just to be clear, one can certainly take that approach.  I have also suggested that what may be appropriate in this proceeding is for the Board to at least set the budget and then build up the target from that budget the way you just described, by identifying what kind of programs you might pursue if you had X dollars to spend in year 1, Y in year 2, and Z in year 3; build up a portfolio of programs over that three‑year period; assess what kind of market penetration rates you could get with them and what the TRC benefits per participant might be; judge whether you have the right mix of programs or whether you would want to suggest to the utilities, Oh, no, wait a minute, you said you were going to spend all of the money on this kind of program that generates relatively small TRC to make your target look low.  You should reallocate it to some other areas to achieve a target that is more reasonable and appropriately balanced.


MR. SHEPHERD:  Now, that sort of bottom-up approach to setting a target -- let's just deal with the target first, okay?


MR. NEME:  Yes.


MR. SHEPHERD:  That's not the only way of setting targets.  It is common in industry to set targets on a top-down basis; right?


MR. NEME:  What do you mean?


MR. SHEPHERD:  To say, Look it, you did $1 million last year -- to a life insurance salesman, you say, You did $1 million last year; we expect you to do 1.1 million this year.  It's quite common; right?


MR. NEME:  In businesses that have one fundamental goal to pursue, that's certainly common.  I would suggest that this industry is a little bit different in that we, at least from my view, ought to have a variety of competing policy objectives that need to be weighed and balanced against each other.


And, as a result, in many jurisdictions, final targets for the purpose of distributing shareholder incentives often require fairly extensive analysis of what's possible and what's an appropriate mix of things to do from the ground up.


MR. SHEPHERD:  You're aware that this Board is looking for a way of establishing targets on a formulaic or mechanistic basis?


MR. NEME:  I have not heard the Board say that that's what they're looking for.


MR. SHEPHERD:  Let's posit it as a hypothetical, then, that the Board would like to go in that direction, just say.


Assume, for example, that there is no room in the Board schedule over the next three years for hearings every year.  It's just, again, a hypothetical.  The partial settlement ‑ correct me if I'm wrong - the partial settlement does propose a formula that's driven by past results and adjusts for changes in resource availability; correct?


MR. NEME:  Proposes a formula that is driven by past results, and what was the second part of ‑‑


MR. SHEPHERD:  And adjusts for changes in resource availability, how much money you give the utilities to spend.


MR. NEME:  Yes, the formula does do that.


MR. SHEPHERD:  And --


MR. NEME:  It has a number of other flaws, but it does do that.


MR. SHEPHERD:  Well, I'm going to get to it.


So leaving aside the level of the budgets, because I understand you disagree with the level of the budgets, and I understand also you would like to see more money put into market transformation.  Leave those things aside.  Just deal with the narrower question of whether the target-setting mechanism for TRC is a good one if you need a formula.


Can you tell the Board what are the things about that mechanism that are poorly designed, if you're going to have a formula?


MR. NEME:  Well, I think I have noted at least a couple of things that trouble me about it.  The first is -- relates to the points that Pollution Probe was making, which is that because your targets for years 2 and 3 are tied, in part, to what you achieve in year 1, you create some potentially perverse incentives for the utilities when they're deciding how they want to proceed, in terms of how aggressive they want to go after efficiency in year 1.  


And, you know, just to give you a concrete example, my own organization operates under a three‑year contract in delivering our system-wide electric DSM programs in Vermont, and we have three‑year targets.  At the end of a three‑year period, we have -- as a member of the senior management team, we have anticipated that there are folks on staff who would be inclined to ask the question:  When it was clear that we are already exceeding our three‑year goals with a few months to go, we are anticipating that some of them may be wondering whether they actually ought to push very hard in the last couple of months of the year, because it might be better to let some projects linger in the pipeline, so that it is easier ‑‑ so that (a), the target for the following year, might not be as high; and (b), it might be easier to get it, whatever it is.


And we've made clear, from our senior management team, that we absolutely don't want that behaviour to occur, but we're a mission driven on profit.  We're not a for-profit  -- you know, profit-maximizing enterprise.


And so I can see those problems arising within the utility.  You know, come November/December, it looks like we're doing really good.  We're going to ‑‑ we may start doing some of the calculus -- when I say "we", they might start doing some of the calculus about whether it is worth continuing to push hard in that last month to do as well as they could in the first year, recognizing that it is simply setting the bar higher for years 2 and 3.  So that's one problem.


MR. SHEPHERD:  Let me just deal with that problem.  So how is that different if you set the targets every year?  You've been involved in the target-setting in the last few years.  The negotiation each year starts with what happened the last couple of years, doesn't it?


MR. NEME:  When you were setting targets on an annual basis, that was absolutely what was happening.  And to be perfectly frank, I wasn't always very comfortable with how that was occurring, and it was counselling against some of the directions that that was going.


In this case, we're talking, however, about a three‑year plan.  So we're not talking about setting them on an annual basis, so I would propose that once we get all of the appropriate information in front of us about what is a reasonable forecast of what is possible in years 1, 2 and 3, that we set targets at the outset for years 1, 2 and 3 and let the chips fall where they may in terms of the utilities' ability to achieve or exceed them.  That's no different than -- in many respects than the performance goals that my own organization has.  

As I said earlier, we have ‑- the only difference is we have a three‑year goal; you know, get this amount of savings or get this amount of net benefits by the end of the third year.  This would simply be doing that but breaking it up into three chunks.  


I can tell you that from my own organization's experience - and I think this is quite consistent with what I have seen in other jurisdictions where they have multi‑year targets - we're very careful to forecast ourselves how much of that we can get in each of those these years.


MR. SHEPHERD:  So your solution to the problem, then, is to have a separate hearing, I guess – right? - which looks at a three‑year program, three‑year portfolio programs?


MR. NEME:  We have to have a separate hearing, as I understand it, anyway, for the utilities to put their programs on the table.  This hearing is not going to be the end of it.  They're not going to just leave and go off and do their three‑year plan.  There will be a second hearing.  What I'm saying is that the setting of the targets should be part of that second hearing.


MR. SHEPHERD:  Okay.


MR. NEME:  Second and third hearings.  There may be two different ones for the two utilities.


MR. SHEPHERD:  You agreed, I think, with Mr. Smith that if you have a target-setting mechanism that relies on past actuals - assume you do, for argument's sake - that the past actuals should be adjusted for current changes in assumptions in order that you’re comparing apples and apples.
     MR. NEME:  Sure.  When you're setting targets going forward, you want to base them on as recent information as you can about what different efficiency measures deliver and what's possible to accomplish in the market.
     MR. SHEPHERD:  Let me talk for a minute about your prime directive.
     I'm looking at page 12 of your prefiled, Exhibit L-5.
     MR. NEME:  Yes.
     MR. SHEPHERD:  And you say - and you repeated this a number of times - that utilities should spend whatever they have to to acquire cost-effective DSM resources.
     You have gone on to say -- and I quote, if I can find it:   

“If they do not buy all efficiency resources available at lower costs, they will be forced to buy supply alternatives at higher costs.”

     Do you see that?
     MR. NEME:  Where are you looking on page 12?  
     MR. SHEPHERD:  The second paragraph near the end.
     MR. NEME:  Yes.
     MR. SHEPHERD:  Intuitively, I understand that in the electricity context, if you don't acquire enough conservation, you have to go to generating stations; right?     

MR. NEME:  It's not just about generating stations and capital investments.  It's about energy supply as a whole, which includes commodity.
     MR. SHEPHERD:  Well, in the context of electricity, the commodity is building the generating stations and setting up the transmission lines; right?
     MR. NEME:  Fair enough.  It's actually a little more than that.  In some jurisdictions, they haven't gone through deregulation quite to the extent that has occurred here.  I appreciate your point about generation.
     Beyond transmission, there is also distribution issues as well.
     MR. SHEPHERD:  Clearly.  I will get to that in a second.  But if new base-load generation, electrical generation, costs $4,000 a kilowatt, then you would say, Tell me if this is right, that electricity CDM up to $4,000 a kilowatt is justified just by that; right?
     MR. NEME:  Just -- one can certainly compare electric demand management relative just to the cost of new generation.  And certainly anything that passes just compared to that one set of avoided costs you would want to pursue.  

I want to be careful to make clear that I believe that you should be comparing demand-side options against the entire range of supply costs and not just the generation component of it.
     MR. SHEPHERD:  So the incremental cost of transmission distribution, as well, has to be added in to that.
     MR. NEME:  Yes.  As does -- yes.
     MR. SHEPHERD:  Now, let's see if we can translate that to gas.  Because in gas, you don't build a generating station; right?
     MR. NEME:  Correct.
     MR. SHEPHERD:  In fact, in Ontario we're -- we don't produce our own gas, generally speaking, a little bit.  And so our costs of the resource is actually just a pure commodity cost; right?
     MR. NEME:  You have some transmission and storage and other issues, but commodity is a large chunk of the cost, to be sure.
     MR. SHEPHERD:  So am I right in assuming that your prime directive would say:  Take the present value of this commodity cost and treat it as if it's your capital cost of the generation, if you like?  
     MR. NEME:  No, I don't think you have to treat it as if it's a capital cost.  It is part of the cost of providing energy to the consumers in the province.  The cost of providing energy to the consumers in the province is partly related to capital investments, and partly not, but it is still a cost to the province as a whole.  

So commodity is part of the cost to the province as a whole, meeting their energy needs as they relate to gas.  And this is embodied in the avoided costs that we use for assessing TRC cost-effectiveness, and it is not unique to Ontario.  It's the test that's almost universally applied except in some jurisdictions, which include some environmental externalities in all of the places that pursue DSM with any form of seriousness.
     MR. SHEPHERD:  All right.  I wonder if you can turn to issue 2.2.
     MR. NEME:  In my evidence?  My prefiled?
     MR. SHEPHERD:  In your evidence would be good, sure.  

And simply put, the TRC test is present value all the benefits, present value all the costs, no matter who spends them, and if the benefits are more than the costs, it passes; right?
     MR. NEME:  Correct.
     MR. SHEPHERD:  And the important thing there is -- of course, you make a number of assumptions about what the benefits are going to be in the future, right, and what the costs are going to be in the future?
     MR. NEME:  Sure.  And I also -- the caveat maybe to my answer to your previous question, as noted, that when you said it is the present value of all the benefits compared to the present value of all the costs, that's –- the first parts of that, the present value of all the benefits, not counting environmental benefits, and some other societal benefits that aren't easily quantified.
     MR. SHEPHERD:  Okay.  So it is the economic benefits but not the -- you exclude the commons?
     MR. NEME:  Yes.
     MR. SHEPHERD:  You agree that there is still, even though we've honed the assumptions -- there is still a good deal of uncertainty about the assumptions you use in the TRC calculation?
     MR. NEME:  It depends.  For some assumptions, I think there is -- there is and probably should be a fairer degree of confidence; others in which I have less confidence.   And so it depends.
     MR. SHEPHERD:  So, for example, the commodity, the cost of the commodity, a big part of the TRC benefits; that's quite uncertain, isn't it?  

MR. NEME:  Yes.  There are forecasts out there that certainly differ from each other in terms of what commodity prices are going to be in the future, depending in part whether folks expect LNG terminals to be sited, for example, in different ports in North America.
     MR. SHEPHERD:  And similarly, things like measure life, for example, have a high level of uncertainty because you don't know what will happen to the economy of the province; right?
     MR. NEME:  Well, again, that depends on which measures you're talking about.  For example, in the case of residential furnaces, I wouldn't expect there to be a huge degree of uncertainty about the typical average life of a furnace.  It might be a little bit different on the commercial industrial side.
     MR. SHEPHERD:  You would agree that -- you heard Mr. Colton talk about snap-back.
     MR. NEME:  Yes.
     MR. SHEPHERD:  That's something that is not well understood right now.  We're not very good at predicting how much snap-back we're going to get in particular programs.
     MR. NEME:  I'm not sure I’d go that far.  I think that there have been a variety of studies done over the last 15 years that have attempted to look at that.  I think it is a much bigger issue for low-income customers than it is for most other customers simply because of the financial constraints under which they live.
     MR. SHEPHERD:  You agree it happens with other customers as well?
     MR. NEME:  It can happen with other customers.  It just -- it's -- it just depends.  There's less of a reason.  I can't think of as many reasons, for example, for it to happen on the commercial industrial side as I might on the residential side.
     MR. SHEPHERD:  For example, on the residential side - I can tell you with several teenagers that this is true - that if you reduce your energy costs, that could mean that your kids or whoever will increase the thermostat so it is a little warmer and toastier in the house.
     MR. NEME:  Your teenagers are reviewing your energy bills to see if your energy costs have gone down so they can turn the faucet on longer?
     MR. SHEPHERD:  If I whine at them less about the cost of gas, yes.  It is true, isn't it, that that sort of thing happens and it is not well understood how much it happens?
     MR. POCH:  Snap-back; not snapping at your teenagers, Mr. Shepherd.
     MR. NEME:  I don't want to take up too much more time talking about this, but it is certainly a phenomenon that exists.  

In my experience in looking at evaluations of this, it is not a very large factor, except sometimes for some groups like low-income customers.
     MR. SHEPHERD:  Okay.
     MR. NEME:  Teenagers, they don't listen to their parents anyway, so they do what they are going to do.
     MR. SHEPHERD:  I take your point.
     So if there's uncertainty about the assumptions, then why would you want to keep a 1.0 test rather than having a contingency built in of some sort, make it 1.1 or something like that, so you have a little room for uncertainty in your assumptions?

MR. NEME:  Well, I think the short answer to that question is that it's better to ‑‑ if you have concerns about assumptions, it is better to fix the assumptions than it is to come up with a different arbitrary cut-off that will rule out some investments which are, in fact, cost effective.


You know, if you asked us -- if you go back and looked at Enbridge and Union's avoided costs from the '90s, I bet they significantly understated what they were going to be; and, in fact, you know, if we had a set of threshold at 1.1 back then, there is even ‑‑ well, let me step back.


There are probably things that we rejected back in the late '90s because we deemed them not to be cost effective, because they didn't pass the TRC test.  They didn't reach the 1.0 threshold back then, when, in reality, given what we know about where gas prices went over the last five or six years, we probably should have been doing anything that was at 0.5 or 0.6.


So the notion that we should put a margin of error in and bump it up raises questions about why the margin of error is one that requires you to go higher, as opposed to going lower.  

It seems to me the answer is, Let's use the best available information we have about what those assumptions really are, let's take a careful look at them, adjust them if we need to, and then stick with those best estimates and at a threshold of 1.0.


MR. SHEPHERD:  You agree that over the next three years, at least, we're not going to do all of the DSM in Ontario that passes the TRC test, are we?


MR. NEME:  I believe I've said that I don't believe that's possible.


MR. SHEPHERD:  So if you set a threshold that is slightly higher, wouldn't you be in a situation where you would still do all the same things, because you're not going to do all of the DSM, anyway?  You would just be choosing the stuff that is more cost effective; right?


MR. NEME:  I guess for me that raises the question, then, the flip-side question, of why bother?


There may be some reasons why, in some programs, for strategic or other reasons, it would be prudent for the utilities to invest in some measures or some programs that have a TRC that passes -- you know, is greater than 1.0 but is only at 1.2 or something.


They have plenty of incentive to go with the way the TRC shareholder incentive mechanism is structured, under either the partial settlement or the alternative I proposed.  They have plenty of incentive to go for cream skimming for the stuff that generates as much TRC as possible per dollar of spending.  


So that begs for me the question about why one would bother trying to set a threshold that is higher than 1.0.  Again, there may be some strategic reasons for some small part of the portfolio where they may want to go at something that is down there.


MR. SHEPHERD:  You raise an issue that you've alluded to earlier, and I think it is an important issue, and that is, you talk about a different type of cost‑effectiveness from the utility's point of view, the utility cost test; right?


MR. NEME:  Yes.


MR. SHEPHERD:  Where they're going to look to maximize the net TRC per-dollar spent, as opposed to the net TRC, period; right?


MR. NEME:  Correct.


MR. SHEPHERD:  In the TRC test, it doesn't matter who spends the money.  It could be the customer.  It could be the utility.  It could be the man in the moon.  It doesn't matter?


MR. NEME:  That's right.  Well, wait a minute.  Just to be careful about that, any societal investment in an efficiency measure gets counted irrespective of who is making ‑‑ who is making that investment or who is spending that money, if that's ‑‑


MR. SHEPHERD:  That's right.


MR. NEME:  That's what you're saying, okay.


MR. SHEPHERD:  So you said in cross by Ms. Abouchar this morning that you believe cost‑effectiveness is only tested by the TRC test; right?


MR. NEME:  That is the test that one uses when one says whether a measure or program or portfolio is cost effective, yes.


MR. SHEPHERD:  But you will agree that the amount of the utility incentive needed to achieve a result is still an important consideration in program design and portfolio design, et cetera; right?


MR. NEME:  To be sure, once you start with the point that you want to go after as much TRC as you can in any period, which is my presumption, and then you have a certain budget to work with to go there and a shareholder incentive mechanism that rewards the utility for maximizing TRC, within that context the utilities certainly have an incentive to find those programs or those measures which will generate as much short-term TRC as possible.


MR. SHEPHERD:  I wasn't asking about whether the utilities have the incentive.  Of course they do.  I agree.  I was asking whether it is good public policy, whether it is in the public interest, to ensure that the utilities get the most bang for their buck every year; they get the most TRC for the budget they've got.


MR. NEME:  I'm sorry, I misunderstood your question.


Yes, I believe that is an appropriate objective, but as I've said on several occasions, I don't believe it is the only one.  I believe that a public policy objective of maximizing short-term TRC is important, but it should not be the only thing that guides decision-making.  

I believe it is also important to ensure, for example, that there is adequate investment in lost opportunity markets and market transformation programs to ensure that we're not only getting some short-term TRC but that we don't find ourselves three years from now with Enbridge saying, We've now screwed in every possible showerhead that we can, and, therefore, the amount of savings we can generate in the future is substantially lower, because we haven't made the investments in the other markets that would enable us to transition over from a TAPS program to something else.


MR. SHEPHERD:  Do you believe that SSM is a cost that should be included in the TRC calculation?


MR. NEME:  No, I do not.


MR. SHEPHERD:  Can you explain why that is?


MR. NEME:  Sure.  Let me -‑ well, first of all, I believe ‑‑ I haven't had a chance to check this, because it was over the weekend, but I believe that no other jurisdiction ‑‑ I'm not familiar with any other jurisdiction - let me put it that way - that considers it such a cost, that considers shareholder incentives to be a cost.


And I think when you think about it, it might be worth taking a step back and looking at how one typically analyzes cost‑effectiveness, and I would suggest it proceeds in the following order:


First, one screens individual efficiency measures.  Are they cost effective?


Then one -‑ and when you screen those individual efficiency measures, you look solely at the incremental cost of the measure and the incremental benefits the measure provides over its life to decide whether it passes or fails.


Then you aggregate all of the efficiency measures that might be promoted within an individual program and screen the program.  And at that point, you include in the costs not only the efficiency measure costs, but the program costs; the costs of the program manager, if you have a person who is solely dedicated to that program; the costs of marketing the program; and so on. 


You don't want to take the marketing cost and parse it out among individual measures.  You do it at that more aggregated program level.  This is typical practice. 


Then you take all of those programs and you roll them up at the portfolio level and say, Does the portfolio pass?  And at the portfolio level, you might include any other kind of more cross-cutting costs that are not specific to individual programs but may be common across multiple programs.


It is only -- if one were to consider shareholder incentives to be a cost, one would only consider them at that portfolio level, because the utility is not earning a shareholder incentive based purely on whether a particular furnace got installed, because if that is all they got and they didn't get anything else, they wouldn't earn much.  So it is really only at the portfolio level that we're talking about spending money on shareholder incentives.


So now you ask yourself at the portfolio level:  If there's $5 million of TRC on the table from a portfolio perspective, is it appropriate to consider shareholder incentives as a cost at that point?


And I think the ‑‑ if you -- you get yourself into some circular reasoning, circular logic, I think, because in order ‑‑ if you were to consider it ‑‑ in order for ‑‑ the settlement proposal that is on the table has the utilities having to achieve 150 or 188 million in TRC net benefits in order to earn that roughly $5 million.


If they've gotten to 150 or 188 million in TRC net benefits, then, by definition, adding an extra $5 million of costs onto the -- as a shareholder incentive onto the portfolio screen doesn't change whether the portfolio is cost effective or not.  In order for them to have earned the incentive, the portfolio would have had to have been cost effective to begin with.


So it seems to me that there's no value in trying to think of it that way.


MR. SHEPHERD:  So let me understand you.  It may actually be a cost, but it doesn't matter; is that fair?


MR. NEME:  No.  I mean even beyond that.  I was just trying to walk through the logic about why it is not even worth contemplating.  But if you really want to kind of get to the principle of the point my own personal view is that shareholder incentives are not a cost.  They are a transfer payment.
     Transfer payment, just like a rebate level, to a consumer is not a cost.  It is a transfer payment.  The cost is the cost that society incurs in making an investment in energy efficiency.
     MR. SHEPHERD:  If the customer had to pay a 6 percent commission to a third party to put a measure in, that would be a cost; right?
     MR. NEME:  We had -- you and I had this discussion during a break on Friday.  Yes, there has been some debate at various points in time, at least the debate in which I have been involved in which asks the question:  What is the incremental cost?  Is it the incremental cost of the manufacturer to actually physically produce this more efficient furnace, or do you include the mark-ups that occur down the supply chain as you go from manufacturer to distributor, distributor to contractor, and contractor to the customer?
     I think the general conclusion that most practitioners in this field have come to is that the retail price that consumers pay is, in fact, the appropriate incremental cost to use, because it reflects the mark-ups that are necessary for those businesses to be functioning.
     I would suggest that the shareholder incentive mechanism is not quite the same thing.  I believe that - and this has been adopted in a number of different jurisdictions - that the utilities actually have a regulatory obligation to do DSM, or should have a regulatory obligation to do DSM when it is less expensive than supply.
     And what we're doing with the shareholder incentive mechanism is simply giving them an incentive to do a good job at it.
     Now -- then there is also the question of whether they will even get that shareholder incentive mechanism.  So how do you screen it upfront when you don't even know if they're going to earn it?  

So for all of those reasons, it seems to me, (a), questionable whether it is a cost that ought to be included; and (b), even if you pass that hurdle, not worth the effort anyway.
     MR. SHEPHERD:  Let me turn to the -- to incentive mechanisms.
     I think you have agreed in a number of places that if one of the Ontario utilities reaches 100 percent of an appropriately set target, that an incentive, total incentive, in the $4 million to $5 million range is in the right range.
     MR. NEME:  Yes.
     MR. SHEPHERD:  And you would start the incentive at 75 percent of target and at 7.5 percent; is that right?
     MR. NEME:  Well, just to be clear:  The 7.5 percent marginal rate that was included in my prefiled evidence may not be the appropriate marginal incentive rate, given the budgets that are in the settlement agreement.  One would want to -- if your aim is to have, say - just to pick a round number - $5 million in shareholder incentive for reaching a TRC target and you start at 75, you would have to do the math to figure out what would be at appropriate marginal incentive rate to get from here to there.  

I would also note, however, that I suggested in my evidence -- my prefiled evidence, as well as on Friday, that I believe that a somewhat larger portion of the incentive that's available to the utilities should be not tied to the TRC or moved from the TRC and over to several market transformation objectives.
     MR. SHEPHERD:  You've also said that more of the budget – although, you wouldn't split up the budget - you've said more of the budget should be spent pursuing market transformation goals; right?
     MR. NEME:  Yes.  But I wouldn't want to get proscriptive about that.
     MR. SHEPHERD:  I understand.  But you’re saying, in terms of emphasis, that shift in emphasis to more market transformation, you would put it in the budget and the target and in the SSM?  You're consistent.
     MR. NEME:  When you say I would put it in the budget.  I want to be careful that we're not mixing a couple of things up here.  One is the question of what the Board would tell the companies to do.  

And with respect to market transformation, I would suggest that the Board simply tell the companies that they directionally ought to invest more in longer term market transformation; that they ought to identify three or four particular initiatives and that they ought to set -- they ought to attach certain shareholder incentive dollars to obtaining those initiatives; and probably something on the order of, you know, a million and a half dollars split amongst them, and the remaining $3.5 million or $4 million would be attached to TRC.
     MR. SHEPHERD:  All right.  Now, you oppose incentives below 75 percent of target.  And the reason is because, in your view, an incentive is to encourage excellences and is not an entitlement; right?
     MR. NEME:  That's correct.
     MR. SHEPHERD:  You're aware that School Energy Coalition agreed with you in the last Enbridge case on exactly that point.
     MR. NEME:  As did the Board.
     MR. SHEPHERD:  That's right.  Everybody did except the utilities, in fact.
     Now, the argument of the utilities is that if you have an all-or-nothing threshold, there's problems in terms of how they practically run their DSM programs.  They have problems in terms of motivation, in terms of access to resources, et cetera, because there is an all-or-nothing point.
     That argument is not entirely without merit; right?
     MR. NEME:  I think it's largely without merit, if not entirely without merit.
     As I said, my own organization operates under exactly these kind of thresholds, as does every other utility company with which I've worked in a whole variety of other jurisdictions.  

As long as you are careful to set a target which is not unreasonably high and you set the threshold far enough down that you have very good confidence that they're going to get to that threshold - and I haven't seen any evidence to suggest that we haven't done that, if we had 75 percent thresholds in all of the recent years - that should not be a problem.
     MR. SHEPHERD:  You agree that utilities make no profit on DSM activities unless they pass this 75 percent threshold, in the way you would set up your SSM.
     MR. NEME:  Yes.
     MR. SHEPHERD:  And you agree that that's the only area of the utilities’ business in which there is no profit available unless you meet a certain threshold; right?
     MR. NEME:  I don't know that I could say that definitively, but -- I don't know enough about the details of all of the other aspects of the utilities' business.
     MR. SHEPHERD:  Well, a utility makes profit either - tell me whether there is correct - either by increasing throughput in the current year, so that they have more revenue for the same costs.
     MR. NEME:  Yes.
     MR. SHEPHERD:  Or by adding to rate base, so they have more return on equity.  Correct?
     MR. NEME:  Yes.
     MR. SHEPHERD:  Neither of those things can happen with DSM; right?
     MR. NEME:  They do not earn investment on equity in DSM, because it's not their equity that is being invested.  So I would agree with that.  

With respect to throughput, the same would hold.
     MR. SHEPHERD:  Okay.  Would you agree that an employee who gets a salary plus a bonus may approach their duties differently than an employee who is only paid once they achieve a certain target in the year?
     MR. NEME:  I'm sorry, say the question again.

MR. SHEPHERD:  Employee number 1 has a salary and bonus at the end of the year if they achieve a target.  Employee number 2 gets paid nothing unless they achieve a target, but when they achieve a target, they get paid lots.  Would they approach their jobs differently, do you think?
     MR. NEME:  I'm not sure that that's true.  I think it depends on the individual.  We've had an ongoing debate in my own organization about the relative merits of bonuses and whether they really motivate people or not.
     That's a complicated question.
     MR. SHEPHERD:  You don't have employees that have no salary?
     MR. NEME:  We do not.
     MR. SHEPHERD:  Do you see a substantial difference between an incentive program that has no incentive for 75 percent and one that has a very small incentive prior to 75 percent?
     MR. NEME:  I'm sorry, Mr. Shepherd.  Something just occurred to me about your previous question which I think is worth pointing out.  In the case of someone whose -- I don't think the suggestion that someone whose salary is entirely based on whether they receive -- achieve a performance target or not is analogous to utility investment in DSM.  Where they pretty much are guaranteed  -- well, “guarantee” is too strong a term.  But they have an extremely high likelihood all of the spending they're going to be doing on that DSM investment is going to be recovered in the year in which it is spent.
     They simply aren't -- so it is not as if they have, in the case of the -- of an employee who has their entire salary predicated on achieving a performance target, they're entirely at risk for everything.
     At least in the case of DSM, the utilities are going to get their costs recovered.  I don't think those two things are analogous to each other.  So I'm sorry to backtrack for a second, but -- so if you could repeat your -- the question you just asked me.


MR. SHEPHERD:  So your paradigm is zero percent incentive up to 75 percent of target.


MR. NEME:  Yes.


MR. SHEPHERD:  If it is a small percentage, one-tenth of one percent, let's say, up to 75 percent of target, you would agree that that's not substantially different from what you're proposing?


MR. NEME:  We get on a continuum of, if you were to start at zero at 75 percent all the way up to 2-1/4 million, I think is the number that is in the partial settlement -- and I will be very clear in saying that the closer you are to zero, the closer you are to my proposal, if that's what you're asking, and that the closer you are to zero, the less important it becomes that there is a payment at something less than 75 percent.


MR. SHEPHERD:  My point is this:  The difference between your proposal and the partial settlement is primarily one of degree, rather than principle; right?


MR. NEME:  No, I think it's both.  The principle embodied in my proposal is that the utilities should not be -‑ should not be eligible for any reward - this is the principle - for any reward for purely mediocre performance.


And I suppose one could argue about whether 75 percent is the right place to define “mediocre performance,” and, you know, that one could have a debate about.  Is it 70 or 75?  

Clearly, if you look at the range of thresholds that have been used in different jurisdictions, the conclusions people have come to is that it is somewhere between 60 and 90.


But I think that's the principle, that earning any money at a place where you would deem DSM performance to be mediocre seems problematic to me.


MR. SHEPHERD:  And it's problematic ‑‑ what's the public interest reason for that?  Is it that you're motivating the utility to achieve mediocre performance?


MR. NEME:  It's not that you're motivating them to achieve mediocre performance.  You are -- (a), you could be rewarding mediocre performance, which is a bad thing; and (b), if you're starting from the point at which you've got a presumption that something like $5 million is the right number at target, the more you -‑ the more -- the larger the percentage of that 5 million that you put in the continuum of performance at which there's a great deal of certainty that the utility will achieve it, that means the smaller the percentage you've got in the range at which there's some uncertainty whether they will achieve it.  


It seems to me you want to make -- in the range of uncertainty, you want to make the marginal incentive as high as you can.


MR. SHEPHERD:  In Ontario, we've had all-or-nothing threshold-driven SSM structures for several years; right?


MR. NEME:  That's correct, although they have differed in form over the years.  They started off with some performance penalties for not meeting targets, which we did away with a few years ago -- or we -- the grand "we" did away with a few years ago.


Then a couple ‑‑ I don't remember what year it started for Enbridge.  I believe it was 2005, maybe, or 2006 maybe even the first year, where we started with, rather than all or nothing at 100 percent of target, all or nothing starting at 75 percent of target.  So we only have ‑‑ I'm not even sure we have a year's worth of experience at that threshold.


MR. SHEPHERD:  Madam Chair, those are all of my questions.


MS. NOWINA:  Thank you, Mr. Shepherd.  

Mr. Rubin.


CROSS‑EXAMINATION BY MR. RUBIN:

MR. RUBIN:  Thank you, Madam Chair.  I don't know whether it is best to continue with the 75 percent and risk redundancy or boredom or to come back to it and do the same.


Let me continue ‑‑


MS. NOWINA:  We have covered it in great depth, Mr. Rubin.  If you have a new slant ‑‑


MR. RUBIN:  I believe I do.


Can you tell me approximately, if you recall, about how far below 100 percent the lowest annual performance we've gotten from either utility is?


MR. NEME:  Over what ‑- in the last five years?


MR. RUBIN:  Let's say since the SSM was instituted first for Enbridge and more recently for Union.


MR. NEME:  I'm not sure I can tell you that off the top of my head.  My recollection ‑-


MR. RUBIN:  Is it say safe to say we would be in the 90s of percent?


MR. NEME:  I believe that in ‑‑ I believe ‑ and I can't say this with certainty - but I believe I have seen numbers, one or two numbers, in recent years that were below the 90s, but I'm not 100 percent sure on that.  I would have to double-check.


MR. RUBIN:  And that would be a year in which, depending on the SSM curve, the utility might risk getting zero dollars of SSM, not in your 75 percent threshold, but we've had higher thresholds?


MR. NEME:  Yes.  In years in which there was 100 percent threshold -- in fact, I believe there was a year in which we had 100 percent threshold for Enbridge and they got 98 percent of it and didn't get anything.


MR. RUBIN:  Did you view that as an unfortunate outcome?


MR. NEME:  You know, I view that as an unfortunate outcome.  I think it is -- as I've said before, I think it is appropriate to begin rewarding the company at the point at which there starts to be some uncertainty about the level of their performance, and I believe 98 percent of threshold is probably ‑‑ well, not probably.  It is definitely within that band.


MR. RUBIN:  And yet it is fair to say we've never come within several football fields' lengths of 75 percent; isn't that true?


MR. NEME:  I'm not positive about that.  As I said earlier, I believe that there are -- there may be one example in recent years where we -‑ I don't ‑‑ I'm humming and hawing here, because I would have to go back and look at the actual numbers to give you a definitive answer.


MR. RUBIN:  Okay, very well.  Let me try not to ask that question again.  


But one could --


MR. NEME:  One could certainly look at the record.  You know, with all of the paper in front of me, I couldn't do it in real time.


MR. RUBIN:  Very well.  Let me proceed.  My own impression -- and let me just bounce this off you.  My own impression is that if a utility came in the 75, 76, 77, 79 percent of target, I would use words not like “mediocre”; I would use words like “dismal” and “awful” and “disastrous.”  Would you give me an argument over those words?


MR. NEME:  Sure.  There is always some level of uncertainty in setting targets to begin with, that -- there's something of an art to it.  It is not just a science.  

And for some types of activities, given the level of uncertainty one might have in nailing down a target, you know, getting 80 percent of a target is -- just to pick a round number, is still accomplishing a fair amount.  It's not accomplishing nearly enough, but it is making ‑‑ it's  -- this is somewhat subjective, but it's within the range, as I said earlier, of some of the uncertainty, some of the risk that the company faces in terms of how well it can do.


So it seems to me that if you're at a point where there is some uncertainty about whether the -- you know, there is even the beginnings of some concern about the uncertainty about the utility's ability to perform, that that's the place one ought to start thinking about providing some incentive for performance.


MR. RUBIN:  And I believe you told Mr. Shepherd - and may have said elsewhere - that you do believe that the range over which incentives are paid should essentially cover the range of possible outcomes.  So the utility -- while you object to an entitlement, you do believe that the utility should predictably get something; isn't that fair?


MR. NEME:  I'm not sure I would put it exactly that way.  I do believe that if the utility does a good job, they should expect to get something.


MR. RUBIN:  And you would define 76 percent performance as within the range of a good job?


MR. NEME:  It's the beginning of a good job.


MR. RUBIN:  Okay.  You're familiar with the popular notion that if -‑ that one can define incentive as, in popular jargon, carrots and sticks?


MR. NEME:  Sure.


MR. RUBIN:  And you mentioned that we eliminated the sticks for utilities a while ago.  Wouldn't there be a purer incentive effect if there were carrots and sticks?  Don't you think we would get the attention of those who can drive performance a little more if the shareholders could actually get dinged by poor performance from the utilities?  Why would we possibly eliminate that, except in the principle of entitlement?


MR. NEME:  Well, that's a good question.  In fact, in my own state, as I noted in the electric DSM proceeding back in December, we had a utility, our regulators docked one of the utilities in the state on their rate-of-return for a -- largely for inadequate performance on demand side management because they did do a bad job.  You know, your question earlier about is 76 percent good, I would say 76 percent is not good.  

I’ll just rephrase what I said earlier, but it is the point at which they're starting to move towards good.  If  -- but if you're only gift-getting 50 percent, that's bad.
     MR. RUBIN:  Do you recall where they were compared to a target?
     MR. NEME:  They didn't have shareholder incentive mechanism for DSM at the time, so they were getting docked on their rate-of-return on capital investments.
     So in principle, I appreciate your argument about the value to having some point at which there may be appropriate sticks, as well as carrots.
     I think that the reason that I've gotten comfortable with moving away from having those sticks is that the -- one of the things we're trying to accomplish here is to get the utilities' management to take DSM seriously and consider it to be an important resource in which to invest.  And the fear is that if there were sticks at some point where they saw it as possible of being hit by them, that we would offset any of the potential benefits we'd get from a shareholder incentive -- offset -- at least some of the potential benefits we’d get on the positive side by providing carrots.
     That's a judgment call to be sure, and you know at some point –- well, I will just leave it at that.
     MR. RUBIN:  Isn't it a judgment call precisely because we have competing principles where, on the one hand, the pure incentive would create pure unpredictability of rewards to the company?  I mean, those are the same; if rewards are predictable, there is no incentive.  We agree on that; correct?
     MR. NEME:  If rewards are predictable with some -- with assurance, then there's incentive, yes.
     MR. RUBIN:  Exactly.  So it is precisely the unpredictability of rewards which the company can be forgiven for calling risk; that creates the incentive.  Isn't that fair?
     MR. NEME:  It's the unpredictability that creates the incentive.  Is that -- is that what you said?
     MR. RUBIN:  Yes.
     MR. NEME:  Um ...
     MR. RUBIN:  Obviously the unpredictability has to be tied to performance, but it has to be there; and the bigger, the more.  That is, the bigger the unpredictability, the more the incentive effect.
     MR. NEME:  Yes.  And I think I would agree with that, but I think the -- part of the answer to that question is how unpredictable?  Again, that is something of a judgment call.  But I think, in general, if we want the utility management to invest in energy efficiency as a resource when it is less expensive than supply, given the institutional and other obstacles they face to doing so, we need to give them some level of comfort that, if they do a very good job, they will receive rewards.
     And --
     MR. RUBIN:  Excuse me.  Haven't you already told me that we have to give them some predictable rewards if they do a mediocre job or if they begin to do a good job; not excellent, 76 percent?
     MR. NEME:  Yes.  76 percent, under my proposal, they would receive a very small reward.  It would be very small.  So it is not like -- that is not -- if they got 76 percent, I can -- think I can be fairly confident in saying that Mr. Ryckman and Mr. Farmer would not be well received by their senior management, even though there was a little bit of reward attached to that dollar, to that performance.
     MR. RUBIN:  Okay.  Let me move on to other aspects of the reward -- of the SSM question.
     You're aware that the partial settlement proposal includes a constant slope of rewards between 75 percent and the cap, which initially is at 137.5 percent?
     MR. NEME:  Yes.
     MR. RUBIN:  Would you agree with me that, at least in principle, there are advantages to having a constant slope of rewards over a large range?
     MR. NEME:  Depending on what part of the range you're talking about, yes.
     MR. RUBIN:  Sorry.  Do we not agree that 75 to 137.5 percent of target probably includes all of the historic performance and all of the likely future performance?
     MR. NEME:  Yes.  I'm not disagreeing with the range you just offered, but when you asked the question, you asked it more generically, so I was just --
     MR. RUBIN:  Fine.  Would you agree that there are advantages to having a constant slope from, say, 75 percent to 137 and a half percent of target?
     MR. NEME:  That seems like a not unreasonable thing.
     MR. RUBIN:  Isn't one of those advantages –- well, I mean, I could ask you to list them, but let me bounce a couple of off you.  

One of them is you testified about the unknowability, the initial –- at the beginning of the year, the companies might not even know what their target was.  Wouldn't you agree that that becomes, in effect, a non-concern when you have the shape that's been proposed in the partial settlement?
     MR. NEME:  I'm not sure why you would argue that it's a non-concern.
     MR. RUBIN:  I argued that it's a non-concern, because they know exactly what their incentive is for achieving an extra dollar's worth of TRC benefits without knowing the target.  As long as they're within that huge range, they know what their reward structure is.
     MR. NEME:  I can tell you, as a member of the senior management team of an organization that operates a system benefit charge that's with a budget that is comparable to what the utilities are currently spending, even though we're a much smaller jurisdiction, that if you were to go to any of the program managers in my organization and say, You're going to have a target this year, we won't actually be able to tell you what it is until about July.  But don't worry, because you know, if you can perform fairly well, everyone will be fairly happy with how it ends up in the end.  That will not be well received.  

Folks who are in the business of providing these kinds of services and running these kinds of initiatives need to have some clarity about what exactly is the target that they're shooting for.
     I think it is problematic not to be able to know that in advance, even -- notwithstanding the constant slope that you are talking about.
     MR. RUBIN:  Didn't we have a year or two like that in Ontario?
     MR. NEME:  We've had a few years where we -- the proceedings got dragged on too long and utilities did not know their targets until some months into the year; and as I noted on Friday, I think that's not the optimal way to proceed.  Sometimes it is necessary for a variety of reasons but ...     

MR. RUBIN:  Are you testifying that the performance of the utilities was less in those years, that there was a systematic problem that actually created shortfalls in performance?
     MR. NEME:  I would have to go back and look at the years to give you a definitive answer.  I can't tell you now with certainty that there was a particular problem with that, but at least in theory it strikes me that -- just to give a hypothetical example, if the utility thought that it had a TRC target of 100 million -- well, actually, if the utility was given a TRC target of 100 million in June and they had to deal with the uncertainty of what it was in January through June - and let's say that the previous year they got 80 - their staff might have been operating under the presumption if we get 85, we're doing okay, and may have, you know, by the time December rolled around, not gotten as far as they otherwise would have if they had known that upfront.
     MR. RUBIN:  But my question is whether there's any evidence of a bottom-line effect.  I can certainly imagine what staff might have been thinking, and so can you.  But my question is:  You aren't in a position to present any data that says, These were bad years because we did it in a stupid way or an unfortunate way.
     MR. NEME:  I haven't analyzed data to determine whether that's true.  I'm simply extrapolating from my own experience with my own staff.
     MR. RUBIN:  Understood.  Let me take you briefly to the partial settlements mechanistic rule for calculating TRC targets from recent performance and Pollution Probe's argument which you have largely adopted about the so-called claw-back.  

I just note for the record I think we all know this; we are unable to cross-examine a Pollution Probe witness, obviously, so I am afraid you're it.
     MR. NEME:  I'm sorry, can you tell me where I'm looking again, Mr. Rubin?
     MR. RUBIN:  I'm going to be looking -- I'm going to be talking at a high level, but to the extent that I am looking at a document, it's going to be the one you looked at earlier, the revised July 18th version, for example, of Exhibit K3.3 Pollution Probe's book, but the revision is a multi-page stapled revision.


MR. NEME:  Okay.


MR. RUBIN:  But as I say, I believe my questions are high enough level that we may not have to look at the specifics.


Well, let me start with one that is a little bit lower level.  You mentioned that the one caveat you would have with the actual mathematical calculations was the lack of a discount rate for years 2 and 3?


MR. NEME:  Yes.


MR. RUBIN:  You suggested that could ‑‑ should be incorporated in order to meet your tests for economic accuracy; is that ‑‑


MR. NEME:  Yes, that's correct.


MR. RUBIN:  You then went on to give a couple of responses to Mr. Klippenstein that were directional; for example, that there was a small negative number in the third year effect.  And I wonder if your answer should properly have been conditional on that negative number not have turning ‑‑ not turning positive if you applied a discount rate.


MR. NEME:  No.  Just to be clear, the only negative number in Mr. Klippenstein's exhibit is for the final row, which is ‑‑ which deals with the marginal incentive rate between 137.5 and 150 percent.


And by definition, even if you reduce the effect in column 5 and column 6, which served to lower the marginal incentive rate, because the effect in column 4 are zero, it is still going to be negative.  It may be a little bit less negative, but it is still going to be negative.


MR. RUBIN:  Yes, of course.  Thank you for that.


That slowed me down.


MR. POCH:  Madam Chair, I'm cognizant of the time.  I don't want to rush Mr. Rubin.  I will have some re‑exam.  I imagine the Board has some questions.  I am wondering if the Board -- the witness and the reporter have been going at it for two-and-a-half hours.  I don't know if you want to take a break or not.


MS. NOWINA:  I've been wondering the same thing, Mr. Poch.  I was going to ask you how long you are going to take.  

Maybe I will ask Mr. Rubin.  How much longer do you think you will be?


MR. RUBIN:  I think there may be another ten minutes.  I have one other area.  I want to get into market transformation after I finish with this, which is -- I think the claw‑back is nearly finished, but it might be another five minutes.


MS. NOWINA:  Mr. Poch, how long do you think you will be?


MR. POCH:  I have three questions in re‑exam at this point.  I imagine, knowing Mr. Neme's thoroughness, that will probably be perhaps ten minutes.


MS. NOWINA:  So I would ‑‑ I would suggest we continue to aim to finish by 12:45, unless anyone else has any concerns.  

And Mr. Neme is okay to do that?


MR. NEME:  That's fine.


MS. NOWINA:  All right.  Why don't we continue and try to finish?


MR. RUBIN:  So you are concerned, in principle, then, even with the numbers in the partial settlement, about what Pollution Probe is characterizing as “claw‑backs” and what I believe has also been called “ratcheting” and what has certainly been referred to as “diminishing net marginal incentive rates.”


You also said to Mr. Shepherd that you've been concerned for years, I believe you said, about the kind of negotiated claw‑backs, if I can call them that, that we've had in place in the past.  Is that a fair characterization?


MR. NEME:  I would phrase it a little bit differently.  I've been concerned at times, in recent years, about some of the settlement agreements with respect to the marriage of the budgets and the targets that were coming out of those agreements.


MR. RUBIN:  And, directionally, your concern is that those of us, whether it was Pollution Probe or Energy Probe, or whichever of the parties in the now secret ADRs were pushing hardest for stretch targets, were in effect pushing too hard or that the negotiations came up with targets that may have been excessive in light of everything else in the package; is that fair?


MR. NEME:  I had a couple of concerns.  In a couple of cases ‑‑ I mean, I think it is perfectly appropriate as part of a negotiating process to push the utilities beyond what their initial proposals usually are, because there's usually more that can be done than what they put forward the first time around.


But I have been concerned a couple of times about whether we might have pushed it a little too far and was a little surprised once or twice the utilities actually agreed to it.


My other concern has been that given the direction of that pushing, that it further entrenched the current -- what I would characterize as the current DSM paradigm of the utilities to go after as much of the really easy-to-get, really inexpensive-to-get short-term TRC, which is good, but when it is the only thing you're trying to do is not good.


MR. RUBIN:  I understand.  Thank you.  My point is that in ‑‑ if you were to accept hypothetically that we are -‑ that we want to substitute rules for annual job owning, negotiations and argument at hearings, to the extent we want to do that, isn't there a similarity between where we've come from with annual negotiated claw‑backs, if you will, with a regime where the utilities could predict that over-performance would lead to higher targets?  Haven't we just set that into rules?


I do grant that you have objected to it when it was negotiated, but aren't the two regimes quite similar, except that what we've proposed in the partial settlement is rules-based?


MR. NEME:  There are certainly some similarities, but I think it is important to note that we're talking about a different context here.  We aren't talking about one -- (a), we're not talking about one-year plans; (b), we're not ‑‑ we're talking now about a formulaic approach; whereas, before there at least was the opportunity to inject some informed judgment into the debate.


And ‑‑ well, I will leave it there.  I think there are -- those are important differences.  In the context of a three‑year plan, one would hope that one of the benefits of the three‑year plan is that we're creating some incentive for the companies to think a little bit longer term.


And my concern -- well, one of my concerns about the so‑called ratcheting mechanism is that whatever benefits might have been there and encouraging that in the context of a three‑year plan, some of them ‑‑ they are significantly eroded by this ratcheting mechanism.


MR. RUBIN:  You said -- I was typing as fast as I could.  You said something like it's better to set targets for all three years and let the chips fall where they may.  I would be happy to drag you through some of those chips, you know, chip by chip, but I wonder if you could save us all the time and explain to us and explain to the Board some of the regrets that might fall from adopting that suggestion.


MR. NEME:  I think that what you're weighing with any target-setting process is, on the one hand, the risk that you're making the targets too easy to achieve and, therefore, will have lots of benefits flowing to shareholders, and, on the other hand, setting them not ‑‑ setting them so high that it effectively becomes discouraging for the utility to pursue them.  


And in the context of a three‑year plan, I think there is another variable that gets injected into that weighing exercise, and that other variable is:  Are we going to do something that encourages the companies to take a longer-term, you know, planning perspective?


And one can certainly -- clearly different folks can balance the relative merits of those -- or concerns of those different objectives.  My own personal view is that if we have enough information in front of us -- and I note that the ratcheting mechanism is what it is, but it starts from a starting point that is not informed by any detailed analysis or evidence, so we may have all kinds of problems with that one just to start with.


And I would posit that between that and the concerns I expressed earlier about discouraging exceeding targets and reducing the ability to plan in the long term, that that is ‑‑ that those disadvantages outweigh the advantages you would get in terms of tying future years' targets to past years' performance.


MR. RUBIN:  But I think I did clearly hear you say that the inability to have a mid-course correction, all other things, does raise concerns and possible regrets; is that fair?


MR. NEME:  I wouldn't call it a concern.  As I said earlier, I think we can do a reasonably good job with all of the information in front of us.  In setting a first-, second-, and third-year target, as I said earlier, this is the way my own organization operates in terms of the targets that have been established for us.


But what I did say was that there are obviously risks in different course of actions, and I don't think the risks on this one are huge, but it is a risk.


MR. RUBIN:  I'm sorry to have gotten a repetitive answer out of you.  Let me try never to do that again.  

Would you agree with me that market transformation programs are not immune from diminishing returns?
     MR. NEME:  I'm not sure I understand your question.
     MR. RUBIN:  My reading of some of the documentation here, maybe even including past Board reports, suggests that the presence of diminishing returns and resource acquisition projects is likely to turn utilities towards market transformation programs.
     I think we both agree that market transformation programs are different, but can you agree that if we're trying to raise the market share of an energy-efficient gizmo from 85 percent to 90 percent, that that will be easier, usually, than raising it from 85 percent to 90 percent and that raising it from 95 percent to 100 percent may be impossible under some circumstances?  Isn't that what we call the diminishing returns?
     MR. NEME:  Sure.  I would -- part of the premise to your question, that the utilities are going to turn to this, I would take issue with.  Particularly the way the partial settlement structures the incentives for the utilities.  

But that aside, I do agree that at some point, with market transformation programs, just like more -- what you might more purely call resource acquisition, that there are potentially diminishing returns.

MR. RUBIN:  Would you agree with me also market transformation programs are frequently prone to upset, for example?
     If you're ready to say yes, I will stop my question.  If not --
     MR. NEME:  I'm not sure what you mean by “upset.”
     MR. RUBIN:  Okay.  For example, a program to change the market share, to eliminate market share for an inefficient gizmo, could find that a number of months into the program the government has outlawed the sale of the inefficient gizmo.  That would be an upset to the program, in which case it wouldn't be clear -- it may not be clear whether the utility has earned the reward by convincing the government or whether the utility has not earned the reward because the government did it because I told them to, rather than Enbridge or Union.
     Wouldn't that be an upset to an ongoing market transformation program?
     MR. NEME:  Sure.  I think -- however, I think it's very unusual for those kinds of standards to get put in place without folks knowing about it on such short notice.  My experience with standard setting processes, at least in my country, is that they take a lot longer than people expected them to and don't come up that quickly.
     MR. RUBIN:  You mentioned that market transformation programs obviously can have measurable TRC benefits and that -- so that your sole definition of a market transformation program is precisely one that transforms the market permanently.
     MR. NEME:  Yes.
     MR. RUBIN:  Aren't there programs that would change the marketplace in a way that might or might not need further maintenance - in other words, it might not be totally permanent - where TRC benefits would be difficult to measure and yet the program might be worthwhile?  Aren't there worthwhile programs like that that should be motivated somehow?
     MR. NEME:  Can you give me an example?
     MR. RUBIN:  I was hoping you could.  But –- well, let's back it up one level.
     In principle, can you not conceive of -- my problem is it seems to me that there is a wedge of programs in there that you have said, I don't want to see these given an incentive.  And I don't know why not.  If there is a niche out there for a program where TRCs are hard to measure or the TRC benefits are not large enough to motivate the company without some other motivation, and yet we decide that the market transformation wouldn't be completely hands-off permanent, whether we call them market transformation or whether we call them Frank, wouldn't you want to have some ability for a utility to come forward and say, I'm proposing this kind of program and we need an additional incentive?
     MR. NEME:  I can't think of a particular example that meets those criteria.  I'm not saying it is not possible to conceive that there is one.
     But the -- all the market transformation programs I'm familiar with, as I started -- while you were asking your question to rattle them through my brain, all seem to lend themselves at some point to some measure of TRC net benefits.  But putting that aside, conceptually, if it is possible to come up with a program that is as you describe, it seems to me that that is not a problem with the proposal I've made.
     If one can't measure TRC from it, one would simply factor that in to where you set the TRC target and you could still set a market transformation goal associated with that endeavour that would enable the utilities to earn some incentive for reaching it.  But they would have to make a compelling case, just like they would for any other market transformation initiative, that that's the one that is worth pursuing.
     MR. RUBIN:  Sure.  But you wouldn’t bristle at that because it doesn't meet your one definition of market transformation.  If it needs a special incentive and it is worthwhile, it should get a special incentive.  Isn't that the locking of the thing?
     MR. NEME:  I'm sorry, maybe I misunderstood your question before.
     Is it fair to say that you're asking about something that partially transformed the market but not completely transformed the market?
     MR. RUBIN:  Yes, or impermanently; that the utility might have to continue applying a lesser amount of effort in order to maintain that market share and keep it from sliding back, for example.  Therefore, it didn't really transform the market; it just kind of transformed the market.
     MR. NEME:  Fair enough.  I would broaden what I've said about market transformation to include those kinds of circumstances.  

Just to give an example:  In Wisconsin, where they transformed or are largely recognized for having transformed the residential furnace market back in the early ‘90s such that without any incentives any more, something like 90 percent, at the time, of all furnace sales in the State were energy efficient.  15 years later that market share has eroded down into the high 70s or something like that in part because Chicago continues to grow and the builders who are building in the Chicago suburbs are now crossing the border into Wisconsin and they didn’t have that experience in the past and you might need to do a little bit of updating to get that share back up.  

Yeah, absolutely you wouldn't want to have an incentive for that kind of activity.  You would just want to consider in the broader context of what other market transformation initiatives you might want to incent.
     MR. RUBIN:  Thank you.  Let me try one quick question that I hope gets a quick answer in another area.  If the Premier and the Energy Minister in Ontario wanted to make Ontario world class in DSM efforts and gas, would you agree with me they have the wherewithal to do that without necessarily increasing the DSM activities of gas utilities?
     MR. NEME:  You mean through the provincial budget?
     MR. RUBIN:  Through a combination of provincial, direct action, and codes, standards, that they have a number of tools available to them, not all of which have been exploited 100 percent?
     MR. NEME:  I would agree that there are probably tools at their disposal that they could exploit more than they have exploited to date.
     I wouldn't necessarily agree with the suggestion that you seem to have leaped to from that, which is to say that achieving that, some form of excellence in Ontario making it an international leader could be done without the utility's involvement, unless you're going to be committed, over the long-term, to spend an awful lot of money out of treasury to displace what otherwise would have been spent on DSM programs by the utilities.
     And in my experience with legislatures, that is a tall order, especially since their make-up changes periodically.  It is important for DSM to have some level of continuity.  

And I would further note that from a public policy perspective, there is value in thinking of this from the utility perspective or the utility's ratepayers' perspective, in that DSM is really a -- ought to be considered a resource that can be acquired in lieu of potentially acquiring more expensive supply.
     So keeping it within the context of utility DSM would seem appropriate.
     MR. RUBIN:  What you're calling “an awful lot of money” isn't so different from the wonderful lot of money you're proposing that the utilities spend.
     MR. NEME:  Sure.  That was probably not a good choice of words.  The reason I used those words was that -- just my own experience with my own state legislature and other legislatures in other places about how difficult it is for them to, you know, balance off investments in something like an energy efficiency program against investments in health care and a whole range of other issues that they have to wrestle with that the utilities don't have to wrestle with.
     MR. RUBIN:  Finally, I think you're my last chance to get something in evidence on this subject.  Union Gas has suggested - I'm paraphrasing here.  I'm sure Mr. Smith will correct me if I am doing violence - but has suggested that in spending on electric-to-gas fuel-switching in our issue number 14.3, there should be no test, no TRC test, for example, and the main test should be the financial or cash flow impacts on the utility.  And that issue was the subject of agreement by all the non‑LDC, non‑utility parties.


And I am wondering if you can comment on the hazards of not imposing something like a TRC test on gas company utility spending on electric-to-gas fuel-switching.


MR. SMITH:  Madam Chair, because Mr. Rubin invited me to ‑‑


MS. NOWINA:  You couldn't resist.


MR. SMITH:  It is not Union's evidence, but I am sure the record will reflect that.  Thank you.


MR. NEME:  So I'm okay to answer your question?


MR. RUBIN:  Yes.  Although, it is noted that it wasn't in your prefiled evidence.


MR. NEME:  What I answered in my prefiled evidence was, with respect to 14.2:  Is it appropriate to use DSM funds for fuel-switching away from natural gas?  This is the question you're asking?


MR. RUBIN:  Well, I believe it is 14.3 that's the subject of non‑complete settlement, where the question is:  How should the funding levels and targets, if any, for the gas utilities' electricity to natural gas fuel-switching programs be determined?  So that got us into the question of whether tests should be applied or whether the utilities should be left to their own devices to spend where they considered it in their best interests.


MR. NEME:  Okay.  You're asking me for my opinion about whether a cost-effectiveness threshold is appropriate?


MR. RUBIN:  Correct.


MR. NEME:  I believe as a matter of public policy that it probably would be appropriate.


MR. RUBIN:  Are you familiar with past - perhaps distant past - electricity fuel-switching -- electric utility fuel-switching programs in Ontario and elsewhere that, in hindsight at least, were contrary to the public interest?


MS. NOWINA:  Mr. Rubin --


MR. RUBIN:  Too far?


MS. NOWINA:  I think you have gone too far, yes.


MR. RUBIN:  Thank you.


MS. NOWINA:  Is that the end of your questions?


MR. RUBIN:  Yes, that's the end of my questioning.  Thank you, Madam Chair.


MS. NOWINA:  Mr. Poch.


RE‑EXAMINATION BY MR. POCH:

MR. POCH:  Thank you, Madam Chair.  

First of all, Mr. Shepherd juxtaposed to you your proposal that we set three targets upfront with the -- your earlier support for reflecting assumption changes in targets as we go forward.  Were you in any way suggesting that we cannot do that through the agreed-upon mechanism in 3.3 with your three‑year targets upfront?


MR. NEME:  No.  We could simply adjust the targets in the second year as a result of updated assumptions in the first year.


MR. POCH:  And do that as a result of whatever the audit ‑‑


MR. NEME:  Yes.


MR. POCH:  Okay, thank you.  Mr. O'Leary used the expression "buying the market" with some disdain, with respect to the idea of paying significant incentives for particular programs.


And I'm wondering:  We have on the record the example of Enbridge paying -- proposing $300 million of incentives and 50 percent in the fuel-switching ‑‑


MR. O'LEARY:  Madam Chair, may I interrupt?  That is not what the record reads.  This is my friend's interpretation of a submission that was made, but there has been no application made to this Board and no suggestion to the contrary, and this question is completely leading.


MR. POCH:  I will rephrase.  Is there any reason that high incentives for fuel-switching should be any more appropriate than -- or perhaps that high incentives for DSM should be any less appropriate than high incentives for fuel-switching?


MR. NEME:  No.  In fact, I think the basic point about incentives is that they are one of the tools, along with marketing and training and a variety of others, that utilities or other providers of DSM services have at their disposal to overcome market barriers to adoption or to investment of efficiency.


And whether it is fuel-switching or getting a commercial customer to upgrade relative to the boiler they otherwise would have purchased to a more efficient boiler or encouraging a builder or a developer to construct a more efficient building, if one of the tools in your tool kit is an incentive and that increasing the incentive will be more successful in encouraging that person or that business to make the investment, then it is something that ought to be pursued.


MR. POCH:  In that same line of questioning, Mr. O'Leary ‑ I think it was with respect to low income, in particular, but leave that aside ‑ seemed to express concern that with high incentives, it could all add up to just too much.  

With that in mind, I'm wondering if you could just comment to the Board on what the drivers are of rate impact and how the Board should wrestle with that.


MR. O'LEARY:  Madam Chair, I have to object to this.  I do not believe my friend has established that there is anything that was done in our cross‑examination which would entitle him now to open up an area that he's going into, which was not specifically asked of him, Mr. Neme, on my cross.


MR. POCH:  I will leave it to the Board.  If it is helpful to you to have that answer, by all means; if not, I --


MS. NOWINA:  I think we can skip it, Mr. Poch.


MR. POCH:  Thank you.  

Finally, with Mr. Rubin's questions about what the market transformation incentive is for, he was trying to come up with ‑‑ get you to come up with an example that you couldn't.  I just wanted to ask for clarity.  Do you think it is appropriate that a market transformation be incentive for pure educational efforts?


MR. NEME:  In my experience, pure educational efforts, in isolation, have been shown to be not very productive; that education or increases in consumer awareness can be -‑ can be important and the tools you use to make that happen can be important when it's part of a broader strategy; it's a change of market.


I have looked at pure -‑ so‑called pure education programs in the past in other jurisdictions and found that when they're by themselves, not to accomplish much.


MR. POCH:  Thank you.  Those are my questions in re‑examination.


MS. NOWINA:  Thank you, Mr. Poch.  

The Board panel doesn't have any questions, so that completes our cross‑examination of Mr. Neme.  

Thank you very much, Mr. Neme.


MR. NEME:  Thank you.


PROCEDURAL MATTERS:


MS. NOWINA:  Before we leave today, I would just like to remind the parties that the Board is interested in hearing your position on what the next steps should be, what form we should be using in order to develop the input assumptions and, I guess, take care of any outstanding matters after this proceeding.  So if you will please address that in your arguments.  We don't want to miss that.  

We will resume on tomorrow morning at 9 o'clock.


MR. O'LEARY:  Madam Chair, may I just enquire, with respect to the order of argument:  Perhaps I was a little unclear in my notes this morning, but I think you indicated that those opposed to the partial settlement would be predominantly proceeding with their argument on Thursday?  You gave the list.


MS. NOWINA:  Yes, predominantly on Thursday, except for CCC.


MR. O'LEARY:  Yes.  Is it fair that the utilities could then expect to have the afternoon to prepare their reply, so that could actually be undertaken on Friday?


MS. NOWINA:  My expectation is that reply will be on Friday.  The only question I have is whether or not we complete everyone on Thursday.  It might be CME and Energy Probe are last.  They might fall into Friday.


MR. O'LEARY:  Fair enough.  The way I thought I heard it earlier was that there might be a chance for reply by the utilities to start on Thursday afternoon.  I was going to implore you not to --


MS. NOWINA:  I may have said that, Mr. O'Leary, but I didn't seriously think it.


MR. O'LEARY:  In exchange, we will not suggest that the next proceeding start next Monday.


[Laughter]


MS. NOWINA:  Thank you.  Well, that would depend on whether you think we should be here or not.


MR. KLIPPENSTEIN:  Madam Chair, due to potential other commitments, I may have difficulty being here tomorrow, in which case my colleague, Bazil Alexander, may be here in my stead.


MS. NOWINA:  Thank you for letting me know, Mr. Klippenstein.  

Any other matters before we adjourn?  We're adjourned until 9 o'clock tomorrow morning.  

Thank you, Mr. Neme.

--- Whereupon the hearing adjourned at 12:50 p.m.
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