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PRELIMINARY MATTERS:

MR. MILLAR:  Okay.  Good morning, everyone.  Thank you for attending.  This is, I guess, the third day of the Technical Conference in EB-2006‑0021.  Today is the day set aside for intervenor evidence.

We have four witnesses or witness panels to get through, so I'm going start right now.  We only have one day here.  We'll do our best to plough through this as quickly as we can.

My name is Michael Millar.  With me is Mr. Michael Bell.  Mr. Poch, are you ready?

MR. POCH:  We are.  For those people listening in, counsel have agreed on an order and GEC's witness, Chris Neme, will be first to answer questions.

MR. MILLAR:  Okay.  We were going to have Mr. Bell go first.  He only has a very short list of questions, and then who will be going first for the intervenors or for Union or Enbridge?

MR. SMITH:  I think with GEC, Union will be going first, followed by Enbridge.

MR. MILLAR:  Thank you, Mr. Smith, and then I assume we'll work our way through everyone else.

Does anyone have any preliminary matters we need to address, or can we just get started?

MR. POCH:  Can I just suggest that as we get to any particular list of questions, we give that question list an exhibit number, and then it will be easy, if we get undertakings, just to refer to the numbered question?

MR. MILLAR:  Yes, thank you, Mr. Poch.  I think we did that in the first Technical Conferences.

Mr. Bell, would you like to start?  I guess we'll begin by giving an exhibit number to our question list from Board Staff.

GREEN ENERGY COALITION - PANEL 1:
Chris Neme

CROSS-EXAMINATION BY MR. BELL:
MR. BELL:  Good morning.  We'll first give the Board Staff questions KT3.1.

EXHIBIT NO. KT3.1:  BOARD STAFF’S QUESTIONS TO GEC
MR. SHEPHERD:  Sorry, that's the questions for Mr. Neme?

MR. BELL:  No, that's the questions for Mr. --

Board Staff has some questions in regard to the evidence that was filed.  I believe you have received the list of questions?

MR. NEME:  I have.

MR. BELL:  In reference to proposed principles, please clarify what is meant by the following:  Maximizing economic benefits for ratepayers, and promoting accessible ‑‑ equitable, accessible by gas ratepayers to the economic benefits of DSM?

MR. NEME:  With respect to the first one, maximizing economic benefits for ratepayers, that could be reframed as saying maximizing the net present value of the economic benefits to ratepayers as would be estimated through societal cost tests or, more appropriate societal cost tests.  

With respect to promoting equitable access, as noted in my evidence, the intention there is to ensure that all ratepayers have, at some level, at some point in time over a reasonable time period, an opportunity to participate in one or more DSM programs.

MR. BELL:  Thank you for that.  Question 2, the evidence states:

"Three percent of DSM budgets should be devoted to hearing of third party evaluation experts to assess actual inputs of DSM program, i.e., to test key TRC assumptions." 

The question I have is, from Board Staff:  Please explain how the 3 percent was determined.  Also, please explain the process that would be used to select the third party evaluation experts.

MR. NEME:  With respect to the 3 percent number, evaluation experts over the years have postulated a variety of suggested benchmarks for the portion of DSM budgets that should be devoted to evaluation.

In general, I would say that those have ranged from between about 2 percent to about 8 percent of DSM budgets.

The 3 percent number seemed reasonable within that range.  I would note that at the high end of that range currently is California, where they're committed to spend approximately 8 percent of DSM on evaluation.

With respect to how third party evaluation experts would be selected, my anticipation is that it would be a competitive selection process; that a scope of work for an evaluation project would be developed, an RFP for performing that work would be issued to a range of eligible qualified potential bidders, and the bids from those bidders would be reviewed, evaluated, and the winning bidder selected based on a set of appropriate criteria.

MR. BELL:  Thank you, Mr. Neme.  Question number 3, in your evidence it states:

"The only legitimate reason to consider promoting a measure or program that is not cost‑effective is to enable the capturing of other DSM resources that are cost‑effective." 

The question by Board Staff is:  Please specify all possible circumstances where it is appropriate to undertake individual programs that do not meet a minimum TRC value of 1.0.  What criteria should the Board apply to determine the appropriateness of these programs?  

MR. NEME:  As I believe I noted in my evidence, sir, there are a couple of types of circumstances in which one would consider supporting a program whose TRC cost‑effectiveness assessment is less than 1.  Actually, before I get to those, I should also say that one option for supporting something whose TRC value is less than one is, if you were using a societal cost test where there are additional benefits being considered in the test, then you might have values in TRC that are less than one, but are greater that one in the societal cost test.

Assuming that you are using the TRC test as the test, then probably the most common circumstance in which you might consider supporting a program whose cost‑effectiveness assessment suggests it's less than one over a time period is the expectation that that would change over time, and that one ‑‑ that there are programs, particularly those that have longer time periods through which they're expected to generate savings -- over which they're expected to generate savings where they might not be cost‑effective in the first year or two, but one could demonstrate, through some sort of reasonable hypothetical, that as they get traction in the market, they could become very cost effective down the road to compensate for that. 

So that would be the most common circumstance.

MR. BELL:  Thank you, Mr. Neme.

The evidence states:

"With respect to TRC, utilities should earn 7.5 percent of every dollar of TRC net benefits above 75 percent of the TRC net benefits targets." 

Please explain why 7.5 percent is the appropriate percentage.

MR. NEME:  Thanks for the question.  I realize, in looking at this question and going back at my evidence, I may not ‑‑ I was not as clear as I would have liked to have been in articulating this point.

The way I came to this, is, as I started evidence in 2005 in Enbridge's case, was to suggest that a potential shareholder incentive on the order of $4- to $5 million a year would be appropriate.  Given the 2006 forecasted TRC net benefits for Union and Enbridge, that would translate to about 7.5 percent for a marginal incentive rate above a 75 percent threshold on TRC, plus the additional market transformation incentives that I suggest, which would be about a third more.

So, now, if the TRC benefits that one could realize or would want to realize under a more aggressive set of targets would be significantly higher, then it would be appropriate, in my view, to lower that marginal threshold.  I intended, in other words, the 7.5 percent to be illustrative of what it would be in the context of the current 2006 forecasted TRC net benefits.

MR. BELL:  Thank you, Mr. Neme.  Question 5:  How does a market potential study get incorporated into budgets or savings targets in the DSM plan?

MR. NEME:  A market potential study has ‑‑ is one of the factors I suggested, or the result of the market potential study are one set of factors or one set of inputs one would want to look at and that could provide value in the context of setting budgets and savings targets.

And among the things that they could help inform are the magnitude of untapped cost-effective DSM potential, the economic value of that potential, and even potentially the cost of acquiring it.

     And that information would be useful in the context of

a whole bunch of other information on the table as well in

informing what budgets and targets should be.

     MR. BELL:  Thank you, Mr. Neme.

     The last question for Board Staff, question number 6: 

“In reference to market transformation and loss opportunity programs, the evidence states that:

‘Targets should be aggressive yet attainable.’ 

Please clarify how targets would be determined.”

     MR. NEME:  Are you asking here a question about process or a question specific to the targets themselves?

     MR. BELL:  Specific to the targets themselves.

     MR. NEME:  Okay.  Among the factors that one would consider in assessing -- or developing targets that are aggressive yet attainable are the magnitude of the untapped potential, the severity of the market barriers to acquiring that potential, the economic value of that potential, the capability, delivery capability ramp-up that would be required to acquire that potential, and, of course, historical performance would also be something one might want to look at as well.

     Right.  And, of course, also what people have  achieved -- with similar efforts have achieved in other jurisdictions with markets that have some similarities, would also be a guidepost you would want to look at in  trying to establish those targets.

     MR. BELL:  Right.  Thank you, Mr. Neme.  That's all the questions from Board Staff.

     MR. MILLAR:  Thank you, Mr. Bell.  I think Mr. Smith is next.  I would ask all parties to introduce not only

themselves but their clients so that anyone who is unfortunate to be listening in on the Web will know who's talking.


CROSS-EXAMINATION BY MR. SMITH:

     MR. SMITH:  Mr. Neme, my name is Crawford Smith; I act for Union Gas.  And we provided you with some questions, and perhaps, Mr. Millar, we could have Union's questions marked as an exhibit.

     MR. BELL:  Okay.  That would be Exhibit KT3.2, Union Gas questions for GEC.

EXHIBIT NO. KT3.2:  UNION GAS’S QUESTION TO GEC

     MR. SMITH:  Mr. Neme, I just wanted to pick up on a

couple of answers that you provided to Mr. Bell.  Starting first with the evaluation process, you indicated that it would be a competitive process, and bids would be evaluated and then selected.  And I was wondering, selected by whom?

     MR. NEME:  I'm sorry?

     MR. SMITH:  Well, you described an evaluation...

     MR. NEME:  Yes?

     MR. SMITH:  For the purpose of selecting an evaluator, you described a process by which the evaluator would be picked and I was wondering by whom, who would ultimately pick the evaluator?

     MR. NEME:  In my proposal, the evaluation and audit committee would be responsible for picking the evaluator. 

That would be very similar to the approach that has been undertaken in the audit committees for picking the auditor in recent years.

     MR. SMITH:  And would your organization or you submit a proposal to be the evaluator?

     MR. NEME:  No.  I believe in this particular circumstance, at least not as long as I'm representing GEC in these kinds of proceeding, there would be a conflict of interest in my organization to submit proposals.

     MR. SMITH:  You mentioned, in respect of the 7.5 percent as being the appropriate percentage for a utility incentive, to summarize, in effect you backed into the 7.5 percent.  Is that fair?

     MR. NEME:  That's fair.

     MR. SMITH:  And that was based on your view that the 4 to $5 million was an appropriate incentive for the utilities?

     MR. NEME:  That's correct. 

MR. SMITH:  And is it the case – I wasn't quite clear in your answer - is it the case that your view is, from an absolute sense that 4 to 5 percent is the appropriate incentive -- 4 to 5 million, sorry, is the appropriate incentive regardless of the level of DSM that's being pursued?

     MR. NEME:  I wouldn't say regardless of the level of DSM that's being pursued.  I think given the range of likely levels of DSM that would be pursued, given my proposal and perhaps at the higher end relative to the companies and where the companies have been, within that range, that would seem to be reasonable.  There was a dramatic drop-off and the companies were proposing to spend the Board-approved spending of half a million dollars.  Obviously it would not be appropriate to be providing 4 to 5 million in benefits.  And conversely, if they were proposing to spend $200 million, then one might want to reconsider those values as well.

     MR. SMITH:  No, no, I guess two questions following up on that.

     The first is, do I understand your evidence correctly that, at least as regards Union, Union's budget would be in the neighbourhood of 37 to $40 million?

     MR. NEME:  Union's budget?

     MR. SMITH:  DSM budget?

     MR. NEME:  Where do you get those numbers from?

     MR. SMITH:  Well, your evidence.  The distribution revenue plus the commodity revenue.  And I've taken 2 percent of that.  And if I'm ballparking that that number is $2 billion, 2 percent of that is $40 million.

     MR. NEME:  That's right.  Or well in that ballpark.

     Yes.  And just to be clear, because I think there was also some confusion about what I was saying with respect to spending levels, I wasn't -- when I suggested 2 to 3 percent, that wasn't a suggestion of a formulaic number that should be locked in stone forever.  I was simply suggesting for the next three-year period, that that -- something in that range, based on what I had been looking at back in 2005, would be reasonable.

     That said, if Union's budget were on the order of $40 million, which seems in a reasonable ballpark in terms of a number that should be ramped up to over a three-year period, then, yes, the 4 to $5 million incentives would apply at that level.

     MR. SMITH:  Is there any formula or procedure for the setting of the incentive that you're advocating?

     MR. NEME:  For the setting of the absolute amount or for the setting of the targets –-

MR. SMITH:  Well, I'm just trying to understand how we could have some certainty over what the incentive would be.  I mean, you're saying it's 4 to 5 million?

     MR. NEME:  Yes.

     MR. SMITH:  At the $40 million mark, or thereabouts. 

And I guess my question is, what if spending were less?  What if spending were more?  How would we know what the incentive was going to be?

     MR. POCH:  Perhaps I can just ask to clarify.  Are you asking about spending in the plan period or in subsequent plans? 

     MR. SMITH:  Well, I guess what I'm asking is -- let's say the Board in this proceeding fixed a budget of $30 million or $20 million.  Is there a formula that you're proposing that would give some certainty as to what the incentive is?

     MR. NEME:  I'm not proposing a particular formula.  As

I've said, if -- within that range 4 to 5 million seems like a reasonable number to me.  If it's significantly lower or significantly higher, the budget, that is, then one would want to reconsider those values.

     MR. SMITH:  And what's significantly higher or lower?

     MR. NEME:  I gave examples of what would be significantly higher or lower a few minutes ago.  I don't have a formulaic cut-off point at which one would pass some threshold that says, this is now lower and therefore worthy of a lesser incentive or higher and worthy of a higher incentive.

     MR. SMITH:  Now, if you look at the list of questions we've provided you with, the first question, if you could just please provide the basis for the $8 million figure in table 1.

     MR. NEME:  The general response to this question is that this is -- that number was the fault of a comparison of what the company was initially asking for and what they ultimately got.

     It's a complicated thing to walk through, so what I would propose to do on this one is to provide you an undertaking that would lay it out in some level of specificity.

     MR. SMITH:  That's fine.

     MR. BELL:  That would be Undertaking JT3.1.

UNDERTAKING NO. JT3.1:  TO provide the basis for the $8 million figure in Table 1
     MR. SMITH:  Question 2.  I guess what this question

really asks is:  Do you accept that there should be no intra-class subsidies, and, if not, what exactly are you saying?


MR. NEME:  I am not suggesting there should be no intra-class subsidies.  I believe my evidence was clear that it would be impossible, or certainly impossible within any reasonable range of transaction costs, to try to ensure that every customer got exactly their proportional share of DSM spending or DSM benefits.


I think one needs to look at things at a little bit more aggregate level.  


Low‑income customers were called out, in particular, because the market barriers for them to participate in programs are widely regarded to be much more severe than virtually any other type of customer.  And, as a result, I think it's appropriate, as noted in my evidence, to have some sort of minimum requirements, otherwise they will not get anything close to what would be reasonable in terms of participation in programs.


And I also suggest that there should be, at a more macro level, some attempt to have some balance between rate classes, certainly, and even within rate classes where you can get a sense of it over time, between different types or groups of customers.


But I don't propose any other specific limits be imposed by the Board at this time.


MR. SMITH:  If the utilities don't track the income levels of their customers, do you have a proposal for how the utilities would determine who's low income or not?


MR. NEME:  Well, the way this is typically done in a variety of different jurisdictions where, just as your question suggested, it's difficult or impossible for utilities to track the incomes of residential customers who are participating in mass market DSM programs, what they do instead is have programs that are explicitly targeted to low‑income customers.


And that's what I would propose occur in this case, as well.  And I offered up, in my evidence, some ‑‑ a suggestion that the utilities might want to look at eligibility for existing government social programs as possible criteria for determining who might be eligible to participate or who might be the targets of those programs.


I want to be clear that I'm not suggesting that I have the set-in-stone-gospel answer on this one.  I think others may come up with other approaches for whom to target those programs to that might also be reasonable, and that should be explored.


MR. SMITH:  Question 3:  What percentage of savings have been generated by residential and business markets as a result of your organization's most recent proposal?  And that's the proposal at page 18.


MR. NEME:  I have not had time in advance of this technical conference prepare this answer, so I would propose to do this as an undertaking, as well.


MR. SMITH:  That's fine.


MR. BELL:  That will be Undertaking JT3.2.

UNDERTAKING NO. JT3.2:  TO PROVIDE THE ANSWER TO UNION GAS’S QUESTION 3

MR. SMITH:  I take it that that encompasses, then, the second sentence:  Please provide the distribution and main savings achieved for the business and residential markets for the past five years?  


MR. NEME:  That's correct.


MR. SMITH:  Thank you.


Question 4:  Please confirm that you're proposing that changes to assumptions made after the program ‑‑ after programs have been delivered should only be applied to the calculation of program results and not to the corresponding performance target.


MR. NEME:  I believe that there are pros and cons to doing this either way, particularly in the context of a three‑year plan.  Myself, I would lean towards adjusting the targets when adjustments have been deemed appropriate to what is actually being delivered.


MR. SMITH:  I guess that comes back to a question that Mr. Bell had asked, and I wasn't quite sure, after your answer, how you're proposing the target actually be set, both in terms of process and what, based on ‑‑ well, let me ask you this question.


Based on your evidence, what do you think Union's target should be for 2007?


MR. NEME:  I have not done an analysis for this proceeding, since this was more about policy principles, of what Union's target should be for 2007, '8, and '9.  My presumption is that that's something we would all get into in the context of some follow‑on proceeding to this one, after the policy guidance and rules have been established.


MR. SMITH:  And how, procedurally, do you see the target‑setting process unfolding?


MR. NEME:  I would suggest that the ideal way for that to happen would be for the company ‑‑ the companies to sit down with a variety of different parties and attempt to negotiate out a target that would be deemed reasonable by ‑‑ or acceptable, I should say, by all.  That would certainly ‑‑ and I think that's generally true about a lot of things that get addressed in these kinds of proceedings.  


I recognized ‑‑ and that's also consistent with how it's done in a variety of other jurisdictions.


That said, one can never predict whether negotiated settlements in advance of a proceeding are possible, and, of course, if it isn't possible to reach agreement, then it may be appropriate to ‑‑ or if it isn't possible, then it undoubtedly would be necessary to have different parties make their case before the Board regarding what those targets should be.


And, of course, you know, we're talking about a three‑year planning horizon here.  So that kind of process would necessarily, at least under my proposal, happen only once every three years.


MR. SMITH:  And is that equally true in reference to your answer to question number 4, where there's been a change to assumptions?  When would the target be changed?


MR. NEME:  I think we're ‑‑


MR. SMITH:  We may be missing each other, which is fine


MR. POCH:  Just for the clarity of the record, it might be worth Mr. Neme commenting on the two possibilities, and one is where, you know, after three years the company then comes forward with a new measure or assumption to put into its new plan, and the other is where a new changed assumption or a new assumption arises in the middle of the three‑year plan.  Does that cover the waterfront for you?


MR. SMITH:  That's fine.  I mean, under number 4, I understood you were proposing ‑‑ Mr. Neme, I understood your evidence to be that there are sort of one or two possible routes you could go, but on balance you lean towards, where there's been changes to assumption, the target should be adjusted.


And is that true within a multi‑year plan, that a target would be adjusted?


MR. NEME:  Yes.  As I suggested in my evidence, adjustments to existing measures would essentially ‑‑ the opportunity for making them would occur twice during the course of a three‑year period, one year into it and two years into it.


And adjustments would be made prospectively, not retrospectively, so if you were doing it after one year, the adjustment would apply in the second and third year, and the target -- if you were looking at symmetry there, the target would be adjusted relative to what was expected for second and third year for the measure that was being affected.


MR. SMITH:  So just to close the loop, then, do I understand that there would be a target which would be negotiated at the outset of that period, the three‑year period, and then if there were a change in assumptions at the end of the first year, there would be a further negotiation regarding revising the targets?


MR. NEME:  No, I don't see the need for negotiation.  I think it would be formulaic, that if the ‑‑ there was a change to an assumption that, for example, cut the assumed savings for a particular measure that represented 10 percent of the savings for TRC net benefits to the utility, and if the assumption was that those savings were to be cut in half, then there would be, essentially, a 5 percent reduction, formulaically driven, to the target or at least the elements of the target for the second and third years.


MR. SMITH:  Okay.  Question 5, I think this is apparent, but 3 percent of the utility's DSM budget should be spent on evaluation activities; correct?


MR. NEME:  I'm sorry, I ‑‑


MR. POCH:  I was hogging his ear, I apologize.

     MR. SMITH:  Question 5, can you simply confirm that 3 percent of the utility's budget should be spent on evaluation utilities?

     MR. NEME:  No, that's not exactly what I said.

     MR. SMITH:  Okay.

     MR. NEME:  I think it depends to some degree on how you define evaluation activities.  What I think I suggested was that 3 percent should be spent on independent, third-party evaluation, that is, among other things, assessing the actual impacts of DSM programs.

     That's different than, for example, a market research study that might be undertaken to better understand a market for the purpose of designing a new program, for example.

     MR. SMITH:  Okay.

     MR. NEME:  And I believe, at least as a starting point, that that's a reasonable number.  If it's deemed through the process that I outlined in my evidence that one wouldn't need to spend all of that money, that would be fine as well.

     MR. SMITH:  Does that include market potential studies?

     MR. NEME:  No.

     MR. SMITH:  No?

     MR. NEME:  No.

     MR. SMITH:  Okay.  Question 6.  Please provide the basis for the statement:

 

"At that time, Union committed to conduct an

          evaluation of the program elements of its 

          infrared procurement program.  However, that

          evaluation never took place."

And I don't want to trick you here, but my understanding is, in fact, it took place and was presented.

     MR. NEME:  Yeah, there's obviously some disagreement about that.  And what I would suggest again on this one is an undertaking in which I would lay out the series of back and forth that occurred on this over time to demonstrate the point I was trying to make.

     MR. SMITH:  That's fine.  But just let me ask a couple of questions about that.

      Is your point not that it didn't take place but that it didn't take place to your satisfaction?

     MR. NEME:  No, I don't believe so.  The evaluation that was undertaken of infrared heaters did not explicitly and could not have explicitly looked, given the way it was designed, at infrared heaters that were installed or sold as a result of the -- what Union has been calling its procurement program.

     And that's not just my opinion; the auditor of Union's

2004 DSM efforts came to the very same conclusion.  I believe it's 2004, is that -- the most recent one.

     MR. SMITH:  Yes.

     MR. POCH:  Let's put -- give an undertaking, then, and we'll cite the documents that we're referring to in that undertaking and provide copies if they're not on the record already.

     MR. SMITH:  That's fine.

     MR. BELL:  Undertaking JT3.3.

UNDERTAKING NO. JT3.3:  TO PROVIDE AN EXPLANATION REGARDING ANSWER GIVEN TO UNION GAS’S QUESTION 6     

MR. SMITH:  Question 7:  How is stakeholder participation on DSM collaboratives in Massachusetts and Connecticut determined?

     MR. NEME:  The collaboratives have been established as a result of negotiated settlements.  Any party to that negotiated settlement is allowed to participate in the collaborative process.  And the way things typically work, both there and in other jurisdictions in which these types of efforts have been undertaken, is that the various collaborative parties get together and collectively hire a set of expert advisors that represent the range of collaborative parties collectively. 

     MR. SMITH:  And the second part:  Do all stakeholders get paid the same fee for participation?

     MR. NEME:  I don't know whether stakeholders themselves are paid a fee for participation in those jurisdictions.  I know that their advisors are paid.  I'm not certain whether the stakeholders themselves are paid or not.

     MR. SMITH:  Can you find out?

     MR. NEME:  I think I could.

     MR. POCH:  We'll make an effort to do so within – if it's not too difficult to find information we'll track it down.  Give it a number.

     MR. BELL:  That will be JT3.4.

UNDERTAKING NO. JT3.4:  TO ADVISE WHETHER STAKEHOLDERS ARE PAID A FEE FOR DSM COLLABORATIVES IN MASSACHUSETTS OR CONNECTICUT

     MR. SMITH:  Question 9.

     I think we've already covered 8.  Well, the question in 8(a) is:  What is the methodology used to set targets?  Okay, well, what is the methodology?

     MR. NEME:  Well, that one I think we have answered. 

The ideal process would be to attempt to settle things through negotiation up front, but you obviously have the option of going to the Board for resolution if that's not possible.  And should the targets be the same?  No, not necessarily.

     MR. SMITH:  And not necessarily based on spending?  

     MR. NEME:  Well, it could be based on a variety of different factors.  The mix of customers is different. 

The size of the companies is different.  Their past experience is different.  And there are probably others I'm not thinking of off the top of my head.

     MR. SMITH:  And 8(b), I had understood your earlier answer to say you're not in a position to advise what the right target level would be that is both high but achievable?


MR. NEME:  That is correct.  That is not my evidence in this proceeding.

     MR. SMITH:  Question 9:  Can you please provide specific examples of market transformation performance targets and specific rewards for achieving the targets?

     MR. NEME:  There was at least one other question on this issue that came forward, and I'm shuffling my papers here.  This question has been asked of me in previous proceedings, including Enbridge's 2005 -- I'm sorry, I keep saying 2005 because that was the year in which the evidence was presented, but their 2006 -- regarding their 2006 DSM plan, RP-2005-0001.

     In that proceeding, I had an interrogatory from VECC on this question, and I did submit examples, and it's Exhibit I, tab 34, schedule 7.

     MR. SMITH:  Okay, well, I don't have that with me, so are you in a position to answer the question?

MR. NEME:  It's quite a lengthy thing to walk through.     MR. POCH:  Presumably an electronic copy of that is

available.  We'll either find it in our files or with Enbridge's help we'll find it and --

     MR. NEME:  Make it available.

     MR. POCH:  -- make it available.

     MR. SMITH:  Then can you confirm --

     MR. POCH:  So let's just give that a number before we go on.  It's JT3.5?

     MR. BELL:  Correct.

UNDERTAKING NO. JT3.5:  TO PROVIDE COPY OF EXHIBIT I, TAB 34, SCHEDULE FROM RP-2005-0001

     MR. SMITH:  Well, Mr. Neme, can you confirm that you're proposing that the market transformation incentive be based on the TRC results of traditional DSM programs?  Or will that come out of the undertaking you've just given me?

     MR. NEME:  I'm not sure I understand what the question is asking.  Can you clarify for me what you're after here?

     MR. SMITH:  I think what we're after is, I mean, assuming you engage a market transformation project and that manages to, as the name implies, transform the market and achieve a certain level of savings, I guess the question is, how are you measuring the savings?  And is the incentive -- that's going to be paid based on whatever savings are achievable.

     MR. NEME:  That was not my proposal.  I gave some examples of what performance targets might look like in my evidence last year, in Enbridge's 2006 case.  What I was suggesting here is that in total, the incentives, the shareholder incentives that are available or should be available for achieving performance targets for a handful of market-transformation initiatives should collectively be equal to about a third of the shareholder incentives that the companies would achieve if they reach their TRC or -- cost test targets.

     MR. POCH:  Just to clarify, I got the sense from the way you phrased your question that you were expecting that in 9 you were getting a proposed market transformation program in a sense for application to the utilities in this case.  And that's not what the answer you will get is.

     MR. NEME:  It's the examples in other jurisdictions of market-transformation targets that have been sought and the dollars that have been assigned to the entity delivering those programs, to serve as incentives should they meet those targets. 

MR. SMITH:  I guess two questions.  In this proceeding, are you proposing a specific market transformation performance target?


MR. NEME:  I am not.  I'm not ‑‑ all I've suggested in this proceeding is that there should be several market transformation targets.  I haven't specified which markets they should be addressed to or -- let alone what those targets within those markets should be.


And I've suggested collectively what the magnitude of the shareholder incentives should be for reaching them, in conceptual terms.


MR. SMITH:  And the incentive, is that in addition to the previously mentioned $4- to $5 million?


MR. NEME:  No, that is part of it, and it's about a quarter of that $4- to $5 million total.


MR. SMITH:  So a million to a million-and-a-quarter of that 4 to 5 would be related to market transformation?


MR. NEME:  That's correct, per year.  And I make that last addition of per year, because you might have ‑‑ it may be appropriate to have market transformation targets that are three-year targets as opposed to one-year target so -- because of the nature of those efforts is that they sometimes take longer to come to some level of fruition.


So if there were ‑‑ just to take a round number for the moment, if it was $1 million per year, you might have $3 million over a three-year period spread across three or four market transformation targets.


MR. SMITH:  And would that be paid to the utility every year?


MR. NEME:  It could be.  I didn't specify.  I haven't specified whether you would have to make this an annual or a three‑year target.  You could do it either way.  There are advantages to going both ways.


And even if you had a three‑year, conceivably, I guess one could come up with a mechanism that provided some payment to the companies in year 1 or 2, with some true-up at the end of year 3.


I haven't gone into that level of detail, and it would probably depend on the nature of the targets that you're establishing in terms of what would be most appropriate.


MR. SMITH:  Question 10:  Can you confirm that access to the DMSVA is not based on the achievement of a target?


MR. NEME:  Yes, I have not suggested -- the only criterion I have suggested that the utilities must meet in order to access the DMSVA up to the 10 percent level I propose, which is a cut from the current 20 percent, is that they demonstrate that the programs that they are spending the additional funds on are cost‑effective.


MR. SMITH:  They screen positive if you're using the TRC test; is that what you're saying?


MR. NEME:  Yes, that's right.  And, obviously, if they haven't changed in significant substance from ‑‑ if they're existing programs and they haven't changed in substance from the programs that have been previously filed and approved by the Board, that would be, you know, one indicator -- or actually not just an indicator.  That would be sufficient to demonstrate that they are cost‑effective unless new information has come to light to suggest otherwise.


MR. SMITH:  What is the appropriate budget amount for a market potential study?


MR. NEME:  The answer is that it varies.  It depends.  It depends on the work that's been done date, for example.  And if a good study has been already completed, it may be possible to do a reasonable update to it for something on the order of $50-, $75-, $100,000.  If you don't have that kind of starting point, it might be more like $150- to $200,000.


MR. SMITH:  Question 12:  Can you identify the groups that should be specifically targeted that you referred to on page 49, and what percentage of spending do you recommend be targeted to them?


And I suppose, lastly, do you have any evidence to support your recommendation?


MR. NEME:  With respect to the groups that should be specifically targeted, I think the focus here was on low‑income customers.


MR. SMITH:  Is it only low income, then, in your recommendation?


MR. NEME:  My recommendation at this point is that it only be ‑‑ that the only requirement that should be imposed is with respect to low‑income customers.  That may be something the Board would want to revisit over time.  There are other jurisdictions that have other requirements or that tie some element of performance incentives to demonstrate ability to provide an equitable distribution of benefits.


For example, in my own organization's case, when we deliver electric DSM services throughout the State of Vermont, in our last three‑year contract we had a performance incentive that suggested that we would generate at least $1.70 in TRC benefits for every dollar of DSM spending for every one of the 14 counties in the state.  So they basically gave us a geographic equity performance target.


We also had one for our commercial customers, which, after low income, are probably the most commonly-cited group in terms of their least ‑‑ the customers least likely to be proportionally represented in DSM portfolios.


So that it may be appropriate over time, once we see the results of different programs and/or it's demonstrated by one or more parties that there are other groups that require additional targeting, it may be appropriate for the Board to reconsider this.


But at this point, my suggestion is that there be explicit targets only for low‑income customers.


MR. SMITH:  I just want to get some specificity.  I guess question 13 asks for some specificity around what you told me before.


Can you provide a list of the social programs that should be used to determine eligibility to participate in low‑income programs?


MR. NEME:  I do want to be careful about -- as I said earlier, about getting too prescriptive and with my answer being read as suggesting that, you know, the following three or the following four examples are the only ones that one would want to consider.


I don't have those specific examples in front of me.  I would be happy to give you some examples, but I want to be clear that they aren't ‑‑ this is an undertaking.  But I want to be clear that I am not suggesting, as I said, I've got the set-in- stone-gospel answer.


MR. SMITH:  I'm not suggesting it's set in stone or gospel.  I just want to know your view on what the eligibility criteria should be.


MR. NEME:  I would be happy to give some examples of some social programs that could be used as reference points for addressing that question.


MR. POCH:  I think the written evidence just referred to that they be income‑tested social programs.  You know, we could give you some examples of what are income‑tested social programs.


MR. SMITH:  Yes.


MR. POCH:  Okay.


MR. BELL:  That would be undertaking JT3‑6.

UNDERTAKING NO. JT3.6:  TO PROVIDE EXAMPLES OF INCOME-TESTED SOCIAL PROGRAMS

MR. SMITH:  And the last question:  How would the costs of low‑income programs be recovered from the ratepayers?


MR. NEME:  Just like all other DSM costs are recovered from ratepayers; consistent with the class of customers that are being served, would be my presumption.  And that would be both with respect to the residential customers, if the low‑income customer is a residential customer, you know, living in a single‑family detached home, or a multi‑family.


MR. SMITH:  I guess this came back to my earlier question.  I had asked you whether or not there would be intra-class subsidies, and you said you were not -- I understood your answer to be saying you were not averse to intra-class subsidies.


And question 14 asks:  How do you recover the cost of low‑income programs from ratepayers?  And one group of ratepayers is residential customers.  Presumably some portion of residential customers are low income.


MR. NEME:  Sure.


MR. SMITH:  And if you're just recovering it in the traditional methodology by allocating it to all rate classes, what's going to happen is some residential customers and under the existing M2 structure, which may change -- but under the existing M2 structure, some commercial customers would be subsidizing the low‑income customers.


MR. POCH:  I, for one, am not familiar with what the current utility practice is right now in terms of allocation.  And in your question, you suggested that that was a practice and we don't know that.  At least I don't know.

     MR. NEME:  That was not my understanding either, so maybe I'm missing something.

     MR. SMITH:  So I guess my question really comes down this.  If there are costs for a low-income program that have to be borne by other ratepayers, who should bear that cost?

     MR. NEME:  I guess at the highest level my answer would be a program targeted to a residential low-income customer group should be recovered in the same way as costs are recovered for any other residential program.

     MR. SMITH:  So low-income customers would be paying for their own program?

     MR. NEME:  At least in part, sure.

     MR. SMITH:  Entirely?  Should there be a subsidy at all of the low-income accident?

     MR. POCH:  Excuse me.  I think we're speaking at cross-purposes.  I think Mr. Neme is saying residential customers as a group would pay costs of low-income programs to residential low-income customers, and small commercial, if they're in a different rate class, would pay for 

low-income programs in a multi-res. situation, for example.  And your question implied that low-income would pay for low-income, one for one, and I don't think that was implication.

     MR. NEME:  No, I wasn't suggesting that.  I don't see how you could actually do that.

     MR. SMITH:  Sorry, I missed the last part.  But I guess the question, the next -- I'm fine, I understand your question.

     The next question is whether or not other customer classes, for example, industrial customers, should pay for those residential low-income programs.

     MR. NEME:  And in general, I don't think that that's an ideal way to go.  However, if the rules are set up so that industrial customers are bearing the costs of a residential furnace program that's, you know, affecting low-income and non-low-income customers, mostly 

non-low-income, then the same treatment should apply to a residential low-income program.  My general point is however other residential programs are treated in terms of cost recovery is the same way low-income residential customer targeted programs should be treated.

     MR. SMITH:  That's fine.  Those are my questions. 

Thank you.

     CROSS-EXAMINATION BY MR. O’LEARY:     

MR. O'LEARY:  Thank you, Mr. Millar.  Mr. Neme, my name is Dennis O'Leary for Enbridge Gas Distribution.  And to the greatest extent possible, we will try and avoid duplication of questions asked by my friend.  But starting off on our first --

     MR. POCH:  Let's get a number on this one.

     MR. BELL:  That will be Exhibit KT3.3.

EXHIBIT NO. KT3.3:  EGD’S QUESTIONS TO GEC

     MR. O'LEARY:  Referring to the paragraph in your

evidence at page 4 that relates to information in respect of the consultative meetings and audit committee and questions put to the company during the prior Technical Conference, could you please provide a breakdown by hours annually, expended by GE staff, consultants such as yourself, and counsel as to each of the last three years?     

MR. POCH:  Our portion is that that information is

readily available to Enbridge.  You have all those invoices.   The only additional information you don’t have already, in fact, you probably have it even more organized than we do, the only information you wouldn't have would be the time of steering committee of the member groups.  And I can advise that that's a very few hours per annum, it's de minimus.

     MR. O'LEARY:  So in each of the submissions that you've made for costs, when we have a complete breakdown of all the hours, there are no other additions?

     MR. POCH:  I believe that's correct.  And the only additions would be any invoices you have received, your client has received, for that consultation.

     MR. O'LEARY:  And may we presume, for the purposes of this proceeding, that that time all relates to DSM-related activity? 

     MR. NEME:  That certainly is the case for all my hours, and all Mr. Millyard's hours.

     MR. POCH:  Yeah, I would have to go back and in the case of my hours, I've been counsel through the period you're asking, that may be the case.  We'll give you an undertaking to just identify if there's any significant proportion that was spent on other matters, other issues in the hearings.

     MR. O'LEARY:  Thank you, Mr. Poch.

     MR. BELL:  That will be Undertaking JT3.7.

UNDERTAKING NO. JT3.7:  TO ADVISE WHETHER THERE IS ANY PROPORTION OF COSTS SPENT ON MATTERS OTHER THAN DSM

MR. O’LEARY:  The second question, Mr. Neme, you were asked by Board Staff to define one of your principles, which is maximizing economic benefits for ratepayers.

     My question is really supplementary to your answer earlier.  The first is how would GEC propose that the utilities and the Board would measure if, in fact, this principle was achieved?  What's the measure of success?

     MR. NEME:  I think this gets to the question the Board asked with respect to how do you assess cost-effectiveness of DSM efforts.  And I gave a response in my evidence that the ideal mechanism is the societal cost test.  A reasonable second choice is the total resource cost test or some variation on it.

     And that that is the best indicator of -- or the best tool we have for assessing the economic benefits, net benefits, that accrue to ratepayers.

     MR. O'LEARY:  I appreciate, Mr. Neme, there are a number of screening mechanisms out there to determine whether a program is cost-effective and in the end, whether it is generated societal or cost benefits but my question in the end, is how do you know that you've maximized the recovery of those benefits?  If you spent more money, you would obviously be able to generate more TRCs, would you not?

     MR. NEME:  Sure.  The principle that I laid out with respect to maximizing the economic benefits was one of several principles I laid out, and suggested that there needs to be a balance struck among them.  So you wouldn't want to just have a test of whether you've maximized benefits because -- at least within a particular budget range, because of concerns that that might raise with respect to you about to meet other objectives.

     So it's a balancing exercise among a variety of different objectives.  And I think that's the short answer.

     MR. O'LEARY:  And would GEC advocate, for example, reducing the share that a utility would recover in terms of its incentive mechanism to augment your principle of maximizing the economic benefits for ratepayers?  For example, are you not suggesting by that principle that a utility should not recover anything of an incentive mechanism?

     MR. NEME:  No, to the contrary.  As I've said in my evidence, and in evidence in the past, I believe that some form of incentive mechanism is appropriate because it will lead to greater benefit for consumers.

     At some point, if the benefit gets rich enough, however, you may start hitting the point where the marginal utility from a higher incentive in terms of the extra benefits that it generates for ratepayers, is smaller than the value that would have been achieved if you had a lower incentive level and spent the extra money on DSM resources.

     MR. O'LEARY:  And is that a methodology you would propose that the Board adopt in terms of determining what an appropriate level of an SSM is for utilities in Ontario?

     MR. NEME:  I'm not sure that I just articulated a methodology.  I think that it's -- obviously it's difficult to precisely measure such tipping points, if you want to call them that.

     But the general concept is probably one that ought to be considered, yes.

     MR. O'LEARY:  Right.  But if one were able to do that through some sort of a formulaic or expert opinion, you would suggest that that would be a prudent piece of information for the Board to review?

     MR. NEME:  I think it's one factor one would want to consider.

     As I noted in my evidence as well, even if you could identify -- if you could identify such a tipping point and it was relatively high for a utility, one might want to consider whether, in fact, the utility was the best vehicle for administering DSM efforts and whether you could get a lower tipping point through some other form of administration.  So it would be one factor you would want to consider but it wouldn't be the only one.

     MR. O'LEARY:  Fine.  Just one final question:  Is there any sort of order or priority that should be given, if you're relying on your principle of maximizing economic benefits, should there be some sort of prioritization given by a utility to various programs?

MR. NEME:  As I indicated before, maximizing economic benefits is one of several principles, several policy objectives, that I believe are important to pursue, and only one.  And there are others, like equitable access of a variety of different ratepayers to DSM programs that are potentially beneficial to them.


So it's a balancing exercise.  In general, the only additional guidance I would offer at this point is that, as I've stated on numerous occasions in a variety of different pieces of evidence I've submitted before the Board, I believe that lost opportunity markets deserve higher priority than retrofit initiatives, because, if they are missed, it is ‑‑ well, for several reasons.


One, if they are missed, you're basically, in most cases, foregoing a cost‑effective resource for 10, 15, 20, 30 years, depending on the measure, whether it's construction of a new building or replacement, or whatever.  And in some cases you would also be making it never cost‑effective to actually acquire.  There is some level of savings that you could get through influencing the way a new building is designed and built, for example, that would almost be impossible to get in a retrofit context.


And, in general, my own experience, I would also add to all of that is that, because you're only dealing with the incremental costs of efficiency measures rather than the full costs, which is what you're dealing with in a retrofit context, lost opportunity markets tend to offer the most cost‑effective savings, at least in the medium to the longer term.


So for those reasons, I believe that they ought to receive priority.  I believe Enbridge ‑‑ excuse me, I believe Union agreed with that in a Technical Conference, as well.


MR. O'LEARY:  If I could just try and summarize for the sake of confirming that I understand your answer, Mr. Neme, am I correct in understanding what you're saying that, generally speaking, because of the longer‑term nature of lost opportunities, that you would expect that the benefits that are generated by pursuing such programs would be generally greater than what you would see in terms of a resource acquisition program?


MR. NEME:  Well, those are not mutually exclusive concepts, just to be clear.


MR. O'LEARY:  I understand.


MR. NEME:  Lost opportunities and resource acquisition are not mutually exclusive.  You could have resource acquisition efforts targeted to lost opportunity markets.


MR. O'LEARY:  But you are advocating that greater attention by the utilities be directed towards the lost opportunity programs, because you believe it is supported by your principle of maximizing economic benefits for ratepayers.


I'm simply asking:  Does that mean that they would, as a general proposition, generate greater TRC return than a resource acquisition program?


MR. NEME:  Again, I think the way you're posing the question is problematic.


You're saying lost opportunity offers greater ‑‑ lost opportunity programs offer potentially greater benefits than resource acquisition programs, and you're mixing terms.


You can have a resource acquisition program that is targeted to lost opportunity markets.  I think the distinction is between market transformation and resource acquisition.  That's one distinction, and then lost opportunity and retrofit is another distinction.  And those two different distinctions can overlap with each other in different ways.


MR. O'LEARY:  All right.  Then using your termination terminology, market transformation, would you say that because of its longer term nature, that you would generally expect that it would generate, as a general proposition, more TRC benefits than a resource acquisition?


MR. NEME:  In the medium to longer term, that can happen if the programs are designed and delivered well.


That said, your original premise was that I was suggesting that priority be given to them, and that's not what I've said.  I have suggested that you need to make sure that, with respect to market transformation efforts, that that is a part of your portfolio, so that you're building a foundation for the future, as well as going after those longer-term benefits.


What I did say is that priority be given to lost opportunity markets, some of which may be addressed through market transformation initiatives, some of which may be addressed through resource acquisition initiatives, and some of which would likely be a mix of the two.


MR. O'LEARY:  Am I to understand that you're not advocating that market transformation programs be given priority?


MR. NEME:  I'm not advocating that they be given first priority.  I do believe that it is important that they play a significant role in a DSM portfolio, but I do not believe that they ‑‑ that the level of effort, for example, devoted to those initiatives should necessarily be greater than that of resource acquisition.  And if you look at my proposal for shareholder incentives, I suggested that approximately a quarter of the shareholder incentives would be tied to market transformation performance targets and three-quarters be tied to net present value of economic benefits, which is more of a resource acquisition type of indicator.


MR. O'LEARY:  Just on that note, I thought your evidence read that you would propose one-third of the shareholder savings would be devoted to market transformations.  Have I misread that?


MR. NEME:  No, no.  Well, I think you misunderstood it.


MR. O'LEARY:  Could be.


MR. NEME:  It's just the way the numbers work.


What I suggested is, if you have ‑‑ let's pick a round number.


If you have $3 million attached -- in performance incentives attached to a TRC target, that the amount of money that you would attach to a group of market transformation targets collectively would be $1 million, so that's one third of $3 million but it's one-quarter of the $4 million total.


MR. O'LEARY:  I see.  Right.


Question 3, Mr. Neme:  Do you have any empirical basis for the statement in your evidence at page 7, paragraph 1 that average annual rate impacts of less than 2 percent are generally not considered undue?


MR. NEME:  I love this question, because we've repeatedly asked the utilities on previous proceedings ‑‑ the utilities, to define for us their view of what "undue rate impact" is without having ever gotten a real answer.  But I'll attempt on this one.


Evidence that Union submitted, and I cite this in my evidence, there was a document submitted that suggested most ‑‑ I don't recall the exact words, but essentially suggested that DSM administrators typically view rate impacts in the 1 to 2 percent range to be reasonable or acceptable.


I think it's difficult to define absolutely empirically, the way you've asked the question, exactly what is an undue rate impact.  You know, it probably depends a little bit from customer to customer.


So what I've suggested is, given the guidance in Union's evidence, that it be ‑‑ that the 2 percent be a reasonable market to start with.  I also, if you read it carefully, suggested that that not be necessarily an absolute number; that if a utility or some other party can demonstrate that some rate impact less than that did create undue impact, then that evidence should be considered, along with all the other evidence, to establish a reasonable level of DSM effort.


And one of the other things I was attempting to get at here, because we have had such lack of clarity on the term "undue" and we have some basis for -- given Union's evidence, for at least a starting point on providing a little bit greater clarity to that question, that, you know, one of the goals of this proceeding, as I understand it, is to provide some ‑‑ a little bit greater clarity, and that if you have that kind of a benchmark as a place to start, it should reduce the need to have the kind of back-and-forth debate and litigated proceedings that we have periodically had in the past.

     And given what I have seen in the past from some of the companies' estimates of rate impacts, which I believe

Enbridge has provided evidence in two previous proceedings that were negative, I think that having this kind of benchmark ought to be enable us to move forward a little more crisply in determining what is a reasonable approach to DSM.

     MR. POCH:  I was just going put on the record that the cite Mr. Neme referred to, first of all, is referred to at page 13 of his evidence, where he said: 

“Union also filed evidence that suggested annual average DSM rate impacts of 1 to 2 percent are typically seen as acceptable.” 

And there's a footnote to Union's evidence, Exhibit A, tab 2, appendix A, page 6. 

MR. O’LEARY:  Thank you, Mr. Poch.

     Mr. Neme, are there any specific factor that you would recommend to the Board that it consider in its evaluation of what an undue rate impact constitutes?       

MR. NEME:  I'm flipping through my evidence because I believe I actually said something about this, and I need to find what it was.

     No, I'm not finding what I had in mind -- in my mind's eye.

     The concept I had in my mind, and I'm sure I've stated this at some point in some previous proceeding which is maybe where I would find it if I looked harder, is that there would not be significant economic hardship imposed on the affected consumers.  And then I would also note that there are ways to mitigate, even if there are such rate impacts, there are ways to mitigate those potential impacts by making your portfolio of programs as widely available as possible.  So that as many consumers have the ability to participate as possible. 

     MR. O'LEARY:  All right.  Thank you.  Just one final question.  Am I to understand that what you're saying by referencing the Union evidence, that to the effect that  and I'm paraphrasing here, 1 to 2 percent, that you're suggesting or GEC is proposing that 2 percent would be at the upper end of the acceptable rate impact?

     MR. NEME:  No.

     MR. O'LEARY:  I'm sorry.

     MR. NEME:  I'm suggesting that 2 percent be a default value to start with, and that if parties wanted to demonstrate that something less than that was problematic, they would have the ability to do so, and that it might be acceptable to go more than that under different kinds of circumstances.  And it would depend in part on your perception of a variety of different public policy objectives as well as the diversity of your DSM portfolio and how wide-ranging it is, such that, for example, in the extreme, if you could demonstrate that over some period of time virtually every customer would be able to participate such that, even if they had rate impacts, their bills would be lower for a almost all of them, that would certainly be, in my view, grounds for considering higher rate impacts.

     MR. O'LEARY:  So, by using the term "default," am I to understand that to mean that anything in excess of 2 percent, your -- GEC's proposing the Board would require evidence from intervenors to demonstrate -- perhaps a reverse onus is the way to describe it, that anything above that would not cause an undue rate impact?

     MR. NEME:  Certainly if you were to go -- well, and just in general, looking at -- as I noted in my evidence, rate impacts are one of the things you would want to consider in deciding what the scope and magnitude of a DSM proposal ought to be.

     And in that context, if you were proposing something that had a higher rate impact than 2 percent, that is something that you would want to consider.

     But as I noted earlier, there may be countervailing policy objectives or other mitigating efforts that would enable you to find the Board and other parties to find that acceptable.

     MR. O'LEARY:  All right, thank you.

     I think you answered question 4 already.

     Question 5.  Does GEC propose a methodology that could be used by the utilities to develop an aggressive performance but achievable -- I think your language was "achievable but aggressive performance target?"  And I know you provided a list of factors.  But is there any sort of a specific methodology that you could provide in form of an undertaking, perhaps?  What is the process that should be followed?  What are the factors that should be included?

     MR. NEME:  I think I articulated a number of factors already.  I think I articulated, in response to a question from Union, what would be an ideal process for addressing this.  There is no, you know, mathematical formula that gets you there.  So I think I've answered the question.

     MR. O'LEARY:  May I suggest to you that, at least as we understand what you're proposing in response to, you know, your questions from Mr. Smith, is analogous to the current situation, in terms of the process that would be followed in the attempt to arrive at an aggressive but achievable target?  Would you agree with that?

     MR. NEME:  No, I wouldn't -- well, I suggest there are two significant differences from the current process.  The first is that this would occur once every three years as opposed to every year.

     And the second is that I suggested that the best thing to do would be negotiations up front, discussions up front, with a variety of different stakeholders to try to gain greater common understanding and some reasonable level of comfort with targets that they could all live with or at least some portion of them could live with.

     My view is that that is not what has happened in recent years.  The company comes up with its own target. 

Sometimes we settle that in the ADR process.  But I think that there is a lot of time and effort and money that could have probably be saved through having that kind of consultation and discussion a lot earlier in the process.

     MR. O'LEARY:  I understand that.  But on your point that this might only arise once every three years, is it your belief that during the currency of a plan and its end of the first, end of the second years, that there would be no negotiation, that there would perhaps be no hearing that would relate to any disagreement over whether there should be changes to inputs and assumptions?     

MR. NEME:  I think I answered, in response to a question earlier, that I would lean towards adjusting targets formulaically as assumptions get adjusted, for prescriptive assumptions, that is.

     I think both in the company's proposals and in mine, there is always, beyond the issue of assumptions, there is always an opportunity for the utility or one of the intervening parties to make the case to the Board that they should re-open a variety of issues established in a multi-year DSM plan, and presumably among them could be the target and the budget and so on.

     That's true in all of the proposals that have been put forward to date.

     But with respect to assumptions, as I said earlier, I don't think there is a negotiation process envisioned there, that what I have suggested is that is that the evaluation and audit committee be responsible for coming up with reasonable suggestions for changes if there are -- if they need to be changed, existing assumption, that is, as well as vetting of new assumptions, and that if parties want to challenge any of the -- those outcomes before the Board, they can.

     But, whatever the outcome with respect to the performance target, and, as I said earlier, I could see it both ways, but I would lean towards adjusting the target, as well as the actuals going forward associated with that.


[Witness conferring with Mr. Poch]


MR. NEME:  Right.  And just to elaborate on that, if you're getting at, is there going to be a hearing every year, my anticipation is that that's not likely.


The experience with the ability to settle these issues in recent years and the audit committees, I believe, would carry forward in the type of process that I've outlined in my evidence, as well.


MR. O'LEARY:  You do accept that intervenors would not necessarily be obligated to accept the results of the audit and evaluation committee?


MR. NEME:  Of course.


MR. O'LEARY:  And, similarly, the utility would not be bound by the recommendations by that committee?


MR. NEME:  Of course.  Any party, the utility or anybody else, could ultimately challenge something before the Board.  As I've said earlier, however, in my experience in working on both of the utilities' audit committees, there has been a very good record of reaching reasonable consensus, compromise agreements on what makes the most sense for a whole variety of assumptions going forward.


And when we've had disagreements back in the early days, they tended to be more around rules and policy issues than around individual assumptions.


MR. O'LEARY:  Right.  And in terms of the ‑‑ I identified, and my notes indicate, six factors that you gave in response to Mr. Smith as to how GEC would propose that targets be set or determined that are aggressive and achievable.  I can read them back to you, if you would like, but would you agree with me that every one of them has more or less a degree of subjectivity to it; that depending upon the view of the party that is examining the issue, they would have a different view?


MR. NEME:  That's -- within some reasonable limits, that's probably true that certainly different individuals can look at different pieces of evidence and reach different conclusions.  You know, what's the catch phrase?  Reasonable people can disagree on things at times.


But, again, in my experience, and I think the companies' experience, looking back at things like how the audit committees have functioned, particularly in recent years, there has been a fair amount of -- actually, in recent years, I think -- I have to go back and look at how many years for each utility.  There has been consensus coming out of the audit subcommittees about what assumptions should be changed in what kind of ways, and I would think if we have a deliberative process like that, that we're likely to avoid some of the contentiousness that sometimes occurs when we don't have that kind of process.


MR. O'LEARY:  Turning to question 6, Mr. Neme, we've asked you to provide a detailed list of information that GEC states must be filed prescriptively by the utility to justify a multi‑year plan's reasonableness.  


What we're trying to get at is:  What do you say is the level of detail that's required to obtain approval for a three‑year plan?


MR. NEME:  And because of the range of questions I got, with one day to address them, a portion of which I had other commitments for, I have not had the time to go through and come up with a complete answer to this one, so I would propose to come back to you with an answer through an undertaking.


MR. O'LEARY:  Thank you.


MR. BELL:  That will be undertaking JT3.8.

UNDERTAKING NO. JT3.8:  TO PROVIDE DETAIL IN ANSWER TO EGD’S QUESTION 6

MR. O'LEARY:  Question 7, Mr. Neme, is:  What is the formula and the process which GEC proposes to use to determine when demand-side resources are less expensive on a lifecycle-costing basis than their supply‑side alternatives?


MR. NEME:  If I understand your question correctly, I think the answer is fairly simple.  It's using the cost‑effectiveness test that is ultimately prescribed for this process, whether it's the societal test or the TRC test.


MR. O'LEARY:  I guess I had to put the question in the context of this issue, and it's issue 1.3, which reads:

"How should the financial budget be determined?"


Not how should we determine whether a program is cost‑effective.  So have I read your evidence incorrectly that what you're simply stating is that there's a screening process for the cost‑effectiveness, but that that shouldn't have anything to do in terms of setting the budget?


MR. NEME:  I'm sorry, I may have misunderstood where your question was coming from.


So are you asking me how ‑‑ I gather from what you just said you're not asking me how one determines whether a DSM initiative is less expensive than a supply‑side alternative.


MR. O'LEARY:  No.


MR. NEME:  You're asking me how one uses that information to decide how aggressive a portfolio should be?


MR. O'LEARY:  Yes.  If I reread your evidence specifically from page 11, you state that: 

"All budget decisions should be guided by the basic premise that DSM should be aggressively pursued whenever demand‑side resources are less expensive on a lifecycle-cost basis than their supply-side alternatives."


MR. O'LEARY:  So you are proposing that, as I see it, as a principle --


MR. NEME:  Yes.


MR. O'LEARY:  -- which has an impact on how ultimately the budget is set.


MR. NEME:  Yes.


MR. O'LEARY:  How does a utility apply that principle?


MR. NEME:  The utility could look at a range of resource options, efficiency resource options, that could be pursued at costs that are, as demonstrated through the societal cost test or the total resource cost test, less expensive than supply options.


The question of how many or how much of that resource to pursue gets to what I was suggesting is the prime directive here, which is that the utility should pursue as much of it as possible, subject to two constraints, the first one being that there is no undue rate impact - and we've talked about that a bit - and the second one being that it wouldn't require ‑‑ or that it is reasonable to expect the utility to ramp up its delivery capability without significant inefficiencies or causing significant confusion in the market, in the course of that ramp-up.


MR. O'LEARY:  Right.  Thank you.  The next question, 8, relates to your statement at page 12, where you specifically rely upon, in support of your assertion, that there is a rule adopted by the OEB in 1993 in EBO‑169‑3 decision.  I'm wondering if you could provide the specific wording in support of that reference.


MR. NEME:  I would also suggest doing this one as an undertaking.  It's a somewhat complicated mix of things.


MR. O'LEARY:  All right.


MR. BELL:  That will be Undertaking JT3.9.

UNDERTAKING NO. JT3.9:  TO PROVIDE SPECIFIC WORDING TO SUPPORT ASSERTION IN EGD’S QUESTION 8

MR. O'LEARY:  Question 9, Mr. Neme.  Could you please explain whether ‑‑ well, if we're correct in understanding that GEC is proposing that the DSM budget actually fluctuate, based upon the total revenues, which obviously, as I understand it, are based upon in part the commodity, or are you proposing a fixed-dollar budget?  In other words, if there is a fluctuation in the commodity and a substantial one down, how do you confirm that there has been a sufficient budget developed by the utility for DSM initiatives?


MR. NEME:  Well, just to be clear, and I apologize if there was any confusion about this in my evidence, but, as I said earlier, I'm not suggesting anything that would require or that would result in wild up-and-down fluctuations as commodity prices increase and decrease.


What I suggested is that for the purpose of the next three‑year DSM plan - and again this is going back to my evidence in 2005 with respect to Enbridge's 2006 case - that spending in the next three‑year plan on the order of 2 to 3 percent of total revenues would be reasonable.


MR. O'LEARY:  Of current total revenues?


MR. NEME:  Actually, when I came up with that number, I was looking at the 2005 revenues.


So one way ‑‑ another way to think about it would be something between a doubling and tripling of existing utility spend.


MR. O'LEARY:  So you're not proposing that the 2 to 3 percent of total revenues be used as any sort of a measure three or four years from now.  We would come back and start to consider what's an appropriate yardstick again, at that time?


MR. NEME:  Yes, I think you need to do that. 


One could come up with -- I mean, the only other yardstick that's been proposed is Union's, which said that DSM spending should be capped at 3 percent of distribution revenues.  They didn't actually offer, in my view, any compelling evidence for why that's the right number or why it should be capped, but one could translate my proposed budget levels into a percentage of distribution revenues, if you wanted, which are likely to fluctuate less significantly than total revenues.  But ultimately, you would want to revisit this question for every three-year planning period.  In other words, I don't think there's a formulaic answer to what it should be.

     MR. O'LEARY:  All right.  Thank you.  That was helpful.

     Question 10 references page 16, item 1.5, in the first

paragraph.  And I'm quoting from your evidence where you

state:

     
"The current audit committees should be 

          renamed the evaluation and audit committee,

          and their mandates should be expanded to

          include management of key elements of annual

          evaluation work and review of assumptions."

Can you please define, Mr. Neme, what is meant by "the

management of key accounts” and to describe the roles and

accountability that each party that is involved in that

process would be -- would have?

     MR. NEME:  Sure.  When I referred to "key elements," I

meant such things as setting evaluation priorities, 

developing scopes of work for individual evaluation 

projects, selecting the winning bidding contractors to

perform that work, and reviewing and providing input on

draft work products.

      I believe this process would work similarly to the way some of the audit processes have worked in the past.  A

couple of years ago - I don't recall the exact year - there

was a decision made up front that the audit committee would

be responsible for selecting the auditor.  The company would ultimately hold the contract with the auditor, and I think the same kind of process would ensue with respect to

evaluation projects that I've described here.

     Of course, the company, getting to your questions about prudence, the company would have every right to, at some point, reject a recommendation by the audit committee to hire a particular contractor on the grounds that they didn't believe that would be prudent.

     And then they would have to demonstrate to the Board why they believed that to be the appropriate course of action.

     I would also -- I would suggest, however, that given our experience in recent years with the audit committee process, that we have had pretty good agreement, pretty much across the Board, about who to hire and what their scope of work should be, that we have something to build from that with respect to those kinds of issues seems to be working well.

     MR. O'LEARY:  In the event that a particular -- one or several intervenors that were not represented on the audit committee felt that a recommendation by the audit committee was being put forward which they didn't accept.  Is there any sort of an arbitration mechanism that would allow the committee to take into account the concerns of that  unrepresented intervenor group?

     MR. NEME:  I would expect that the committee, with

respect to issues like what should be evaluated, and for

that matter, changes in assumptions, would benefit as the

audit committee has from getting input from a wide 

variety -- any stakeholder that has an interest in 

expressing or providing such input.  This is the way things

have worked with the audit process, where comments are

provided on the company's evaluation report by, typically,

two or three different intervenors.  It's rarely been more

than that.  And usually only one or two of them are not on

the audit committee.

     And that this newly-configured audit and evaluation committee would consider that input along with whatever other information is available, and make a decision or recommendation.

     And then, beyond that, ultimately, there is the opportunity for any party to go to the Board if they don't like the outcome.  But I think it would be prudent for the committee to solicit whatever input, and if necessary have some brief dialogue with parties if they disagreed, to see if there can be some common understanding about things like that.

     MR. O'LEARY:  All right.  And just so I understand, in terms of, say, the function of determining the scope for an auditor, which I understand is something you're suggesting the committee would undertake, would the decision of the committee be binding utility or would ultimately the utility have the ability to say, no, we don't accept that, and set the scope as it sees appropriate, going forward?

     MR. NEME:  Certainly the utility would have the rights to disagree and pursue its own course, at its own peril, and would need to make the case that that was an appropriate course of action before the Board.

     MR. O'LEARY:  Right.  But there wouldn't be a parallel course, there wouldn't be the audit committee pursuing one course and the utility pursuing another.  If there's not an agreement, on, for example, the scope or the terms of reference, then I take it there would just still be one course.  And each intervenors and the utility would have the ability to explain their actions in future?

     MR. NEME:  That's correct.  I don't think the committee would have ultimately a bank account that they could draw on to pursue their own course.  You know, that's absolutely right.

     MR. O'LEARY:  All right.  Well, there was the 3 percent that you talked about with Mr. Smith.

     MR. NEME:  Right.

     MR. POCH:  In your bank account.

     MR. NEME:  That's your bank account.

     MR. O'LEARY:  Glad to hear that.

     Question 11, Mr. Neme, relates to page 17 of your evidence.  You state that:

 

“Changes mid-stream may be worthwhile…"

And I believe these are your words:

          "… if the cost of making them, including

          regulatory costs, are even more modest."

Could you please specify the formula which GEC proposes for the Board to adopt for the purposes of considering a petitioner’s request for changes or are you not proposing that?

     MR. NEME:  I'm not proposing a formula.  I think –- you asked me a lot of questions about formulas.  It would be nice if the world would be boiled down nice neat mathematical equations and that's not always possible.  I was simply making a principled point here that the company's suggestion that issues could -- you know, that the Board should re-open a case or a DSM plan mid-stream only if the party making the request for such a change can demonstrate that, essentially, that the benefits are large is problematic in that it only looks at one side of the equation.

     But if the benefits are large but the costs of regulatory and otherwise of making the change are also  large, the Board may want to consider whether that's an appropriate course of action or not.

     Similarly, if the benefits are modest but the costs are tiny, that may be appropriate.

     MR. O'LEARY:  Right.  So there's no threshold?

     MR. NEME:  There's no threshold.

     MR. O'LEARY:  Question 12, at page 17 you state:

          "First DSM portfolios should be broad enough

          to ensure that over time all gas customers

          have a legitimate opportunity to participate

          in at least one program."

It goes on to state:

          "There should be explicit targeting of

programs to customer segments that are otherwise likely to not be proportionately represented in the portfolio programs."

I know there's been a number of questions about this, but just for some clarity, can you define what you mean more specifically by the term "proportionately represented?"

     MR. NEME:  I guess in a nutshell, as I suggested with respect to my proposal on low-income customers, if they are participating in significantly lower percentage, you know, relative to other customers in a DSM portfolio in comparison to their percentage of the revenues that they are contributing to the company, that would be an indicator that they are underrepresented and that efforts need to be undertaken to try to address that.

     MR. O'LEARY:  Part, I think, of what the question is asking is:  How does one determine what the drop is that you're looking to proportionally represent?  What is the definition of low-income, for example?  I'm certain there are a number of different views about that in this room.

     MR. NEME:  I'm not sure how widely those views vary. 

And as I've stated earlier, I have offered some suggestions for how one might look at how to define low-income customers.

     But, you know, for argument's sake, if you, just to use round numbers to make it simple, whether you define it as consumers with incomes of less than 25,000, 30,000, 

35,000, in the grand scheme of things, it matters in terms of how you develop the programs for targeting to those consumers, but with respect to whether they're currently likely to be under-represented in the existing portfolio programs, I would suggest that the answer is that they are under-represented, or it's highly likely that they are significantly under-represented, no matter which of those thresholds you use.


MR. O'LEARY:  All right.  And do you have a measure of success that you would recommend to the Board; in other words, should we be looking at the TRC benefits that are generated in respect of low‑income programs, or do we look at the dollars spent?  What is the measure you would recommend is indicative of success by a utility?


MR. NEME:  I want to be careful with respect to which you ‑‑ with the term you use in terms of "indicator of success."


MR. O'LEARY:  I'll use your term, "proportionately represented."


MR. NEME:  Proportionately represented.  I think there are different indicators one could potentially look at.


MR. O'LEARY:  Yes.


MR. NEME:  I ultimately came to believe that the best indicator, which is the one that has been used in a variety of other jurisdictions, is the indicator of spending.  Are they getting the level of resources in their investments that ‑‑ or in DSM efforts that's commensurate with their contribution to utility revenues?  For the purpose of setting budget, of course, you would want to look at other indicators in terms of whether the efforts to provide services to them were high quality or not.


And, you know, the TRC test would be one possible example.  The comprehensiveness with which the customers were treated ‑‑ I'm sorry, that's a confusing sentence.


The comprehensiveness of the treatment of the efficiency opportunities in the homes of the customers treated would also be a reasonable indicator of success to look at, as well.


MR. O'LEARY:  All right.  Thank you for that.


Question 13 is a fairly straightforward one, but it refers to your table 3.  And you've assumed for the purposes of your table, which I state or suggest you're trying to suggest there's an ability to gain in the system by moving dollars that might be intended for one year into another, you do understand that it is not Enbridge Gas Distribution's proposal to have the ability or flexibility to move spending from one year to another?


MR. NEME:  And just to be clear, I wasn't commenting on any utility's proposal when I put that table together or I made the argument that I was making.


The point that I was trying to make was that whatever DSM budget period you're using needs to be aligned with the performance -- a period for the performance targets that you're setting.


So, in other words, you wouldn't want to set an annual performance target, and then give the utilities, as in the example I provided, the flexibility to move budgets around over the course of three years, and the inverse of that example would also hold.


MR. O'LEARY:  All right.  Thank you.


Question 14 ‑‑


MR. POCH:  I should, just to be clear, in Mr. Neme's earlier evidence in the Enbridge case, there was a proposal where you could have one-year budgets and one‑year performance indicators for one part of the portfolio, resource acquisition, for example, and three‑year targets and budgets for other market transformation.  And I don't ‑‑ just so we don't confuse anybody, the ‑‑


MR. NEME:  That's possible.  And it's consistent with what I just said, that whenever you're setting performance targets, the period for which you're setting performance targets needs to be equivalent or analogous to the period for which you're setting budgets that allow you to achieve those targets.


MR. O'LEARY:  Yes, I understand.  Question 14 relates to page 20 of your evidence.  At item 2.1, the first paragraph, where you state: 

"Ideally, the societal test should be the principal test used to screen DSM measures and programs." 


First of all, am I correct in understanding that GEC is not proposing the societal cost test be adopted by the Board in Ontario, just to be clear?


MR. NEME:  Yes, I think the Board has actually, in EBO‑169, adopted the societal cost test.  The point I'm making here is that I believe the societal cost test is the best test, and should the Board choose to do that route, I believe that would be a prudent choice.


What I'm also saying, however, is that, as has been the practice in recent years, some variation on the TRC test, or something in between the TRC test and the societal cost test, which is what is currently being used, is a reasonable second choice.  And I say that because, you know, things like water benefits or the avoided ‑‑ the value of avoided water resources is something that you would find in the societal cost test, but not in the California standard of practice manual for the TRC test.  And we have routinely been including them, as I believe we should.  


I think what happened following EBO‑169 is that what really came out of the societal cost test, in terms of the way DSM is currently assessed here in Ontario, is the environmental externality component of it.


MR. O'LEARY:  I was hoping I would get a straightforward no and I wouldn't have to ask the balance of the question.


But if you are promoting the societal cost test for use in Ontario, I note that you haven't provided any of the figures from the United States that would be used or proposed for use in Ontario.  Need I ask for them as an undertaking?


MR. POCH:  Let me just say this, and maybe this will give them some comfort.  GEC, as opposed to the expert witness, while agreeing with our witness that the SCT, including environmental externalities, would be optimal, in this proceeding, given the complications of arriving at agreed-upon externality values, we're not proposing to the Board that at this time they move forward with that.


MR. O'LEARY:  With the externality -- with the environmental externality component.


MR. POCH:  With the environmental externality aspect of that.


MR. O'LEARY:  You would accept, Mr. Neme, that there is not a standardized set of values for externalities that is accepted across North America?


MR. NEME:  Like a variety of other things in avoided cost methodologies, there is all kinds of debate, all the time, about what the value of a variety of different societal benefits associated with efficiency resources might be.  And that is certainly true with respect to environmental externalities.


MR. MILLAR:  Mr. O'Leary, I'm sorry to interrupt, but we're at about 10 to 11:00 now.  Would it be an appropriate time to take a break?  I see you still have a number of questions left.  I don't think we'll finish them in the next five or ten minutes.  Would that be fair?


MR. O'LEARY:  That would be fine, Mr. Millar.


MR. MILLAR:  Okay.  Obviously we've been wildly optimistic in our time estimates as to how long it would take to get through all of this.  I'm proposing we take a short break, come back at about 11 o'clock.  That's about 12 minutes, if that's all right, and maybe we can turn our minds to what we're going to do, assuming we don't finish everything today, and maybe hold some off‑line discussions.  So 11 o'clock?  Thanks.  

‑‑‑ Recess taken at 10:49 a.m. 

--- On resuming at 11:07 a.m.

     MR. MILLAR:  Thank you, everyone.  We'll get started again with Mr. O'Leary and we'll do our very best to get through GEC by lunch, I'm hoping.  And then we'll see where we stand.  

Mr. O'Leary?

     MR. O'LEARY:  Thank you, Mr. Millar.  Just a couple of brief final questions, Mr. Neme.  At question 15, which relates to your proposed audit committee, you've responded to a number of the questions already.  My remaining questions could probably be answered by undertaking if you don't have the numbers handy.  But the first is the question 15(b), which is what, numerically, GEC calculates as being 2 to 3 percent of total revenue based upon Enbridge's 2006 total revenue.  What we'd like is the dollar value based on 3 percent?

     MR. POCH:  You want to us do the math for you?

     MR. O'LEARY:  Yes, because at the end of the day, we want what you say 2 to 3 percent would be.  And then a further question would be your recommendation that 3 percent be the number used to come up with the budget number for evaluation and audit, what that number represents of the 3 percent total revenue.

     MR. POCH:  Rather than take you through the caveats and so on, we'll put it in writing, so you'll have it all crisp.

     MR. O'LEARY:  Thank you.

     MR. BELL:  That will be JT3.10.

MR. POCH:  B and C.

UNDERTAKING NO. JT3.10:  TO PROVIDE ANSWERS TO EGD’S QUESTIONS 15(B) AND 15(C)

     MR. O'LEARY:  Thank you.  Question 16.   With respect to your recommendation, Mr. Neme, that the utilities undertake a potential study every three years, could you give your information as to what percentage of gas DSM providers of which you're aware undertake such a study every three years?

     MR. NEME:  I don't have information.  I haven't done the research on which utilities do and don't, and even if I did, I'm not sure how I'd compute a percentage.

     I can tell you, however, just by way of example, that my state does here.

     MR. O'LEARY:  That, sorry?

     MR. NEME:  That my own home state of Vermont does every three years.  And incidentally, they do that in part because it corresponds to the fact that we have three-year contracts for delivery of services.

     MR. O'LEARY:  Okay.  And question B, could you provide the average horizon typically used in the potential studies of which you are familiar?

     MR. NEME:  Different studies use different horizons.  I would say that the ten-year is probably the most common.  I would also note, however, that because it was prepared with question A here, that the horizon of a potential study doesn't necessarily tell you much about how often such studies should be conducted.  The problem with waiting ten years, for example, because you did a ten-year potential study some time ago, is that a lot of things change over ten years.  If you were to have done a potential study in 1996, you would have come up with a very different answer, I would posit, than if you did one in 2001 versus 2006.

     So ten-year -- the direct answer your question is ten years, but I want to make clear that the horizon for a potential study does not -- and should not inform the value of its estimates or shelf life of its estimates.

     MR. O'LEARY:  Just a brief supplemental question in respect of the potential studies that the organization does every three years.

     MR. NEME:  We don't do them.  As with all other evaluation activities in the state of Vermont, they have been removed from the entity that is responsible for delivering services, and our State Department public service undertakes them.

     MR. O'LEARY:  Do you know what the cost to the last one was, which was undertaken?

     MR. NEME:  I don't know.

     MR. O'LEARY:  I believe question 17 has been answered. 

So I'll move on to 18.  And if I can paraphrase, GEC proposes that the profits from the delivery of electric DSM be ploughed back into the natural gas DSM O&M costs, which is your proposal.  I'd ask you to confirm that under your proposal no attempts would be made to include forecast revenues from the delivery of electric DSM by the gas utilities in the 75 percent TRC net benefits target threshold which you were proposing.

     MR. NEME:  Well, first I have a concern with the premise of the first sentence, that any revenues generated from electric utilities over and above the incremental costs associated with delivering the electric efficiency measures be considered profit.

     As is often the case in a number of different jurisdictions where utilities work together to deliver programs, for example, a residential new correction program, it is often the case that they share the fixed costs of marketing the program and so on.

     That said, I do not agree with the rest of the statement.  I think that when you are deciding what a target should be and therefore what the 75 percent threshold should be, you would want to consider a variety of different factors, and ultimately come to some decision about what would be reasonable, given the market that's out there.  Not in terms of the efficiency potential was, in terms of the severity of the market barriers, and some or the other factors I articulated earlier, as well as in the ability of the company to leverage efforts, you would want to factor all of those things into establishing what the target was.

     And that would therefore include the ability for the utility to leverage electric LDC spending.

     MR. O'LEARY:  Thank you, Mr. Neme.  Those are our questions.

     MR. MILLAR:  Thank you, Mr. O'Leary. 

Who's next?  Any volunteers?

     MR. WARREN:  I'll go if nobody else wants to.

     MR. MILLAR:  Thank you, Mr. Warren.  Go ahead.

     CROSS-EXAMINATION BY MR. WARREN:
     MR. WARREN:  Mr. Neme, my name is Robert Warren. 

I appear as counsel to the Consumers Council of Canada. 

Some of the answers you have given to this point --

     MR. NEME:  I'm sorry, can you hold on for just a second to make sure I have your questions in front of me.

     MR. MILLAR:  And perhaps we should give that an exhibit number.

     MR. BELL:  KT3.4.

     EXHIBIT NO. KT3.4:  CCC’S QUESTIONS TO GEC

     MR. WARREN:  Thank you.  You have them, Mr. Neme?

     MR. NEME:  I do, thank you.

     MR. WARREN:  Referring first to page 3 of your pre-filed evidence, Mr. Neme, the evidence states that:

     "The proposed SSM methodology, at least 

          Union's proposed SSM methodology, would have

          Union receiving an incentive in 2006 of $15.5

          million for meeting its goals using a

          budget of 13.9.”

Are you aware, Mr. Neme, of any other SSM models in other jurisdictions that are structured in a way that would generate the same level of SSM reward -- $13.9 million budget, and if so only one could you provide references force those models?

     MR. NEME:  I am not.

     MR. WARREN:  Thank you.  Turning to page 11 of your pre-filed evidence, Mr. Neme, there is on that page a list of a number of utilities -- sorry, a number of jurisdictions.  And can you -- perhaps you could take this by way of undertaking, describe the SSM or incentive mechanisms in place for each LDC operating in those jurisdictions?

     MR. NEME:  I have not done research on the mechanisms that may be in place for all of them.  I certainly have on some of them.  And for those that I have the information for, I would be happy to provide that answer in an undertaking.

     MR. BELL:  That will be undertaking JT3.11.

UNDERTAKING NO. JT3.11:  TO DESCRIBE SSM OR INCENTIVE MECHANISMS IN PLACE FOR JURISDICTIONS LISTED ON PAGE 11 OF PRE-FILED EVIDENCE

     MR. WARREN:  Turning to page 16 of your pre-filed evidence, you describe there or refer to a mechanism for challenging the recommendations made by the evaluation and audit committee.  Can you describe briefly what you envisage by that process?

     MR. NEME:  As I think I noted in response to questions

from Mr. O'Leary, my intention here would be that the -- or

my expectation, I should, would be that the process wouldn't be significantly different from the way the current audit process works, whereby a variety of different intervenors can provide input to the evaluation and audit committee; that the committee would consider those comments and suggestions, as well as other information that's available; that they would render their best judgment as to what the appropriate answer would be; that the answer coming out of that committee, the Board would have a strong ‑‑ would give great deference to that, that there be a strong presumption that there's some reasonableness there.  However, other parties would have the ability, as they do in most other things, to challenge an answer should they believe it warrants that challenge.


MR. WARREN:  Mr. Neme, this may be unfair, but has your thinking about the process reached the stage of maturation or sophistication, if you wish, whereby there would be, in your view, some onus on a person challenging -- some particular onus on a person challenging the audit results to demonstrate that they met some perhaps extraordinary standard of inadequacy, or to posit an alternative, would it be essentially an automatic right to appeal for somebody who just didn't like the results?


MR. NEME:  To be honest, I'm not exactly sure what the distinction is, so let me try to phrase it this way.  Every party would have a right to challenge the result.


Given the level of analysis and vetting that the committee would have given, the evidence that was before it and the concerns and issues that others would have raised, given that the committee would have been comprised of representatives elected by the stakeholder process, I would imagine that the Board would give some deference to the results that come out of it and that someone making a case for ‑‑ someone deciding to make a case before the Board for a different answer would have to have a pretty compelling argument in order to carry the day.


Right, and I believe I said this in my evidence - and if I didn't, I'll say it now - I think that would be true with respect to whether the Board would even hear a case, that you would have to demonstrate, in asking the Board to open some proceeding, that you have a reasonably strong case to make that something should be heard.


MR. WARREN:  You made that point, Mr. Neme, as I recollect, in your evidence on page 16 apropos the challenge somebody might make to or the request to the Board to change assumptions.


I take it that these are different processes; is that right?


MR. NEME:  I'm sorry, which ‑‑ that's what I was just discussing.  Are you referring to a different...


MR. WARREN:  What I was referring to a moment ago were the annual audit results.  And I take it from your answer that the annual audit results ‑‑


MR. NEME:  Similar.


MR. WARREN:  -- would be similar?


MR. NEME:  Yes.


MR. WARREN:  Okay.  And I take it from your answer to Mr. O'Leary before that you do not envisage an automatic annual review within the three‑year framework of the assumptions or any other components of the plan; is that right? 


MR. NEME:  I don't think there would need to be, no.


MR. WARREN:  Now, if you turn up page 18 of your pre‑filed evidence, you indicate that ‑‑ I'm looking at the middle of the page, under the heading "Answer":

"With respect to programs, the utility should definitely have the flexibility to remove and/or change them throughout the multi‑year DSM program." 


Is there -- do you envisage some process whereby stakeholders would be involved in decisions to do that or notified of decisions to do that, and, if so, would they have some mechanism by which they could challenge a decision by the utility to do that, by going to the Energy Board?


MR. NEME:  Let me parse your question into two pieces.


With respect to a utility's decision to change the design of a program, I think that would be the utility's discretion and would not be something that would, in and of itself, be considered by the evaluation and audit committee.


However, a change in the design of a program often could necessitate the need for a change in different assumptions related to benefits that program generates, or the costs associated with the program, for that matter.  And those assumptions would need to be visited by the evaluation and audit committee.


And in that case, the process I described with respect to your third question would apply, as well.


MR. WARREN:  So I'm sorry to drill down to this level of detail, and, again, if you haven't thought through to this level of detail, that's fine, but would the utility, for example, give notice to stakeholders that it intended to change a program and change the underlying assumptions and would that then trigger review, or would you wait until the end of the year when the audit committee is doing its work to then visit that issue, after, presumably, the program had been changed?  


MR. NEME:  I think it would be prudent for the company to note to stakeholders that there has been a significant program change, so that an effort could be undertaken, however minor it might need to be, in order to reach some conclusion as to whether it's appropriate to revisit some assumptions.


I suppose ‑‑ and I haven't thought this all the way through except right now, but, ultimately, I suppose the utility could have the right not to notify anybody, if they so chose.  But once they ‑‑ but if they make that assumption, if they decide not to inform anybody, and they have changed the program in a way that would fundamentally affect the likely results of that program, they would be at risk going forward for their savings claim, or, actually, I should say, not just their savings claim, but their claim of the results of the program more broadly that would inform whether or not they were entitled to shareholder incentives.


MR. WARREN:  Thank you for that, Mr. Neme.  Could you turn up page 24 of your previous evidence?


Taking you to the middle of the first full paragraph, the long paragraph in the middle of the page, just above the middle of that paragraph, it says: 

"For the last three years Union has had an audit of its DSM savings.  Most of its savings estimates have been lower than pre‑audit estimates every year.  Over the three years, post-audit values are 82 percent of pre‑audit estimates; similarly, over the last two years of Enbridge's audit results, actual savings of 88 percent of pre‑audit estimates."


Can you indicate from your experience, Mr. Neme, what in your view is the explanation for the discrepancy?


MR. NEME:  I think that there's probably a couple of different factors, the first one being that the utilities have sometimes put forward values or assumptions that, at the beginning of a process, didn't have adequate evaluation or empirical evidence to support them, and it is difficult in the context of rate proceedings where there are many, many different issues on the table, and among the most arcane of them being the support underlying hundreds of assumptions, for intervenors to necessarily catch all of these up front, although I would suggest that we have had some success in identifying a number of them.


So that's one factor.


The second one is that I believe that ‑‑ my view is that there has not been adequate high‑quality evaluation work undertaken by the utilities over the last number of years, and, as a result, when some new information comes to light, whether as a result of some new evaluation work the utility has undertaken or some evidence that comes from elsewhere in the marketplace, it sometimes causes us to seriously question some key assumptions that are on the table.


And then the last point I would make is that, in general, I think, particularly in recent years, the audit committee process has been working well.  The fact that post-audit estimates are down from pre‑audit estimates, I think, to some degree is a testament to the good work the auditor and the audit committees have been doing.  I hesitate to say that just because I've been part of those committees.  I'm not trying to be self-serving about it.  But I think that there has been some good information come to light as a result of those processes.

     MR. WARREN:  In light of the discrepancy that you've noted, Mr. Neme, do you have recommendations for what adjustments, if any, should be made in terms of setting targets and calibrating or assessing assumptions going in?

     MR. NEME:  Yes.  I have suggested that, going forward, it would be prudent for the utilities to discuss proposed assumptions as we have offered on a number of occasions with intervenors who may have some useful perspective to add on them, and that addressing that opportunity up front would be one of the things that we could do to reduce the discrepancy between pre- and post-audit assumptions.

     Another one would be undertaking more and more effective evaluation work over time.

     MR. WARREN:  Can I just ask, as a follow-up to that, on two components of it.  Do you envisage, then, for the three-year plan that there will be more rigorous analysis, and more input from the intervenor groups or stakeholder groups, at the front end of that process in order to assess the programs they propose?

     MR. NEME:  I think that would be a good thing if it happens.  I think it would save more time in the long run than it costs in the short run.

     Time will tell whether that is, in fact, what transpires.

     MR. WARREN:  And what is the mechanism by which that process would take place?

     MR. NEME:  In the long term, I would imagine that the evaluation and audit committees could play an important role in that up front screening process, recognizing that there may be some time constraints with the first three-year plan, if we actually want to have them in place for January of '07, we may need to look at a slightly different process, but that's certainly one that could be considered.

     MR. WARREN:  Now, the last tag-end of this is looking at the end of the this.  If the evaluation and audit

committee is coming up with a number like, for example, 82

percent, and says, Well, we all proved that the assumptions

were wrong and we need to reassess these programs, and if at that point the utility says, well, a pox on your house, and we think that they're just fine, how do those differences get resolved?  You go back to the Board, for example, at the end of the audit process annually to ask the Board to take a different view of particular programs or programs as a whole?

     MR. NEME:  As I think I noted earlier, I believe that the experience with the audit process in recent years has been one in which we have reached consensus among the parties, including the utility, about how to proceed with respect to assumptions relating to SSM and LRAM claims.  So my presumption is that that record, that track record, is likely to be continued going forward, and it would be the rare case that there would be significant enough disagreement that a party would want to take it to the 

Board.

     However, I think it's important that, in the event there is such a disagreement, that that venue be there, and certainly if a party felt that strongly, that is a route they could take.

     MR. POCH:  Rather than have Mr. Neme repeat it, I think we should say that comments made earlier about the Board's deference to that committee, I assume, would apply, and GEC's position would apply in that situation as well, where it's another party or the utility seeking to challenge a committee, that is, and you can ask Mr. Neme to confirm whether he agrees with this.  But that's certainly our position.

     MR. NEME:  I do agree with that, although I think when you're talking about the utility it might be a slightly different story, because my proposition is that they be a part of the committee.  So if there is disagreement within the committee, that would be -- that would suggest a greater likelihood the Board would want to consider opening up a proceeding than if the committee was in consensus and there was disagreement from outside.

     MR. WARREN:  Sorry, just, at the risk, and I'm sure your counsel will stop me, at the risk of sliding inexorably into cross-examination, I take it that what you’re positing are two standards of proof now; one is if the intervenor disagrees and another is that the if the utility disagrees; is that fair? 

     MR. POCH:  I think what I just heard is that if the committee is unanimous, which includes the utility, then there would be a higher standard for somebody who would seek to upset that.  If someone on the committee dissents, be it intervenor or utility, I think is your question, is there a different standard?  And I'll leave that to Mr. Neme to answer.

     MR. NEME:  I think my answer is that at some level, there would be; that the lack of consensus among a body that has been looking at -- more thoroughly than a number of other members -- or a number of other stakeholders at the evidence, might raise more red flags than if the folks who were elected by the group of stakeholders and have spent more time looking more carefully at a wide range of evidence.  If I were in the Board's shoes, I would give a little bit more deference to -- or I'd be more concerned about red flags being raised by a member of the committee for that reason, rather than a member outside the committee.  But ultimately, anyone who can make a compelling case to the Board would have that option.

     MR. WARREN:  I'll leave that and move on.

     MR. POCH:  My witness didn't answer my rephrasing of your question, but I won't follow up.

     MR. WARREN:  Can I ask you to turn to 29 of your pre-filed evidence.  On page 29 in the second full paragraph, under the heading “Answer”, you say, and I quote:

“With respect to TRC, the utility should earn

           7.5 percent of every dollar of TRC net

           benefits of 75 percent of the TRC net 

           benefits target."

Can you tell me, Mr. Neme, how you arrived at the 7.5 percent figure?

     MR. NEME:  I'm not sure if you were here earlier, but 

I -– 

    MR. WARREN:  I may have been here, sound asleep, sir, but that's --

     MR. NEME:  I attempted to clarify this a bit earlier. 

I think, as Mr. Smith put it, I, to some degree, backed into the number of 7.5 percent, and I probably didn't present this as clearly as I should have, or at least as I intended.  My intention would be that, given the range of levels of DSM effort that we're probably talking about today for the next three-year plan, that a shareholder incentive for reaching targets on the order of 4 to 5 percent -- I'm sorry, excuse me, on the order of 4 to $5 million per year, would be reasonable.

     If you were to take that value, and assume that three-quarters of it was associated, as I've suggested, with meeting a TRC performance target, and then look at the 2006

TRC goals for Union and Enbridge, you would get a number something on the order of 7.5 percent.

     So that was meant to be representative rather than the actual mechanism, and I apologize for the confusion about that.

     MR. WARREN:  Is the mechanism you propose, the 7.5 percent formula, is it in place in any other jurisdiction?

     MR. NEME:  Again, my proposal is that the utilities be eligible to earn about 4 to $5 million, three-quarters of which would be tied to the TRC, and whatever the TRC target was, one could mathematically figure out what the marginal percentage above 75 percent threshold would need to be in order to get three quarters of the 4 to $5 million at a hundred percent of the target.

     So what I'm trying to say is I'm not proposing 7.5 percent be the answer.  But the general approach of providing incentives that are tied to such things as net present value of benefits is used in different jurisdictions.  The general approach of requiring utilities to pass some threshold like 75 percent is pretty much universal in other jurisdictions in order for utilities to achieve incentives, or to receive shareholder incentives.

     MR. WARREN:  The last component of our question, then, was to ask you if you could provide us by way of undertaking a chart of the payout of SSM would have been had this formula been in place since 1999.  But I take it from your answer that you're not really proposing this formula in particular; is that fair?

     MR. NEME:  That's correct.

     MR. WARREN:  Okay.  Finally, sir, these are a couple of questions that are segued from questions that questions that my friends Mr. Smith and Mr. O'Leary asked and for which I was awake.

     And the first deals with the issue of how the TRC target would be set.  And as I understood it, it would be set through some kind of consultative process involving stakeholders.  Is that a fair understanding of what you've said?


MR. NEME:  My view is that that would be the ideal way to try to set it, and that is the way that has been effectively used in a variety of different jurisdictions.


Ultimately, if consensus or some sort of promise agreement is not possible amongst stakeholders, different parties would make their case for what is reasonable and the Board would decide.


MR. WARREN:  And that would then be fixed for three years and there would be no change over the course of three years unless some stakeholder or a utility challenged it; is that correct?


MR. NEME:  Unless some stakeholder or the utility wanted to make the case to the Board that the ‑‑ that issue or any other significant issue in the utilities' approved three‑year plan should be re‑opened, and that's consistent between both my proposal and the utilities' proposal.


MR. WARREN:  Two final questions.  One is an exchange you had, I think, with Mr. O'Leary - I'm not sure - and that was this question of spending levels, whether as a percentage of total revenue or as a total percentage of distribution revenue.


What is your proposal that it should be?


MR. NEME:  I have not proposed that, as a matter of ongoing practice, there be some specific formula related to revenues for ‑‑ that would be used to establish what spending levels should be.


I simply, in my evidence, suggested that looking at 2005 revenues, spending levels for the next three‑year plan on the order of 2 to 3 percent of those revenues would be appropriate, would be in the right ballpark.


I think there is some value to looking at spending as a percent of revenues, as just kind of a way to gauge where folks are at, because, surely, as commodity prices in and other costs go up, it's somewhat indicative of ‑‑ or it provides some indicator as to the value consumers might gain from investments in efficiency.  But I'm not proposing a formulaic approach.


MR. WARREN:  Finally, sir, just on the undertaking I asked you with respect to the information which is ‑‑ or the jurisdiction on page 11, I just wanted to make sure that in responding to the undertaking you identified those jurisdictions that you're aware of that have no DSM ‑‑ or, sorry, SSM or incentive mechanism.  Would you do that, as well, please?


MR. NEME:  For those that I'm familiar with, yes.


MR. WARREN:  Thanks very much.  Those are my questions.  Thank you.


MR. MILLAR:  Thank you, Mr. Warren.  Who's next?


MR. DeROSE:  I'll go.


MR. MILLAR:  Thank you.  Mr. DeRose.

CROSS-EXAMINATION BY MR. DeROSE:

MR. DeROSE:  Good morning, Panel.  I know all of you.  I'm Vince DeRose on behalf of IGUA, and I won't be long today.


MR. BELL:  Sorry, just before we start, I'll give that an exhibit number.  It will be KT3.5.


EXHIBIT NO. KT3.5:  IGUA’S QUESTIONS TO GEC

MR. DeROSE:  Thank you, Mr. Bell.  

Now, Mr. Neme, if I can just begin by following up on ‑‑ I think almost everybody has asked you a question on the $4- to $5 million number which you have put forth, and I have a couple of just clarification questions on that.


First of all, with respect, in an answer to Mr. Smith, you indicated that with a budget of $40 million, an incentive of $4- to $5 million would be appropriate.


Would an incentive of 4- to 5 million be appropriate if the budget remained approximately where they are right now, so in the range of $13- to $18 million?


MR. NEME:  I guess I'll answer that by saying that I think that that level of incentive would be more appropriate in the context of the higher level of spending that you articulated.


It might be a little high for a level of effort that's in the lower end of the range that you gave.


MR. DeROSE:  Okay.


MR. NEME:  But I haven't -- I may have not have given that adequate thought, and that would be my initial gut reaction, I guess.  I know it's dangerous to give gut reactions on the stand, but...


MR. DeROSE:  Well, it's a Technical Conference.  We're here for your gut reactions.


Let me just follow up on that, and correct me if I am wrong, but this is my perception of the way in which the appropriate amount of incentive works with the target, works with your coming up with 7.5 percent.


My impression is that there's a little bit of reverse engineering going on.  You start with identifying 4- to 5 million as an appropriate incentive to ensure that the utility will be motivated to undertake aggressive DSM.  You then ask yourself, given their programs, what do we think they can achieve?  And then, from what you think they can achieve, you identify a target and you come up with a percentage.  


As I understand it, there's no magic to 7.5 percent.  If the threshold was higher, it could be 20 percent; if it was lower, it could be 3 percent, but at the end of the day you're trying to predict what they can achieve and match it with a percentage to produce 4- to 5 million.  Is that fair, kind of the rationale and how you've come up with your approach?


MR. NEME:  Yes, I think in general terms that's fair.


The difficulty with this is that I don't think there's any kind of magical formula for coming up with a number that's perfect.  You know, the marginal rates the utilities have proposed, there's no -- as far as I can tell, there's no empirical formula that suggests that those marginal rates are the right number.


Some jurisdictions use percent of spending as a -- or, in some cases, the criterion one should use for establishing what performance incentive eligibility should be.  And while I believe that that is an important metric, I don't believe it should be the only one.  There are some other issues that one would want to consider, as well.


So getting back to your general question, I think the answer is, yes, it is ‑‑ the way you describe it is approximately how I got there.


MR. DeROSE:  Okay.  Let me turn to my questions, then, and I don't know whether you have a copy there.


MR. NEME:  I do.


MR. DeROSE:  But I'll try and read them as best I can.  The first is at page 15 of your evidence.  You refer to "alternate forms of DSM administration."


I'm wondering if you would be able to just provide a description of what you mean by the phrase "alternate forms of DSM administration."


MR. NEME:  As I indicated earlier, I recognize that this is not ‑‑ the issue of who administers programs is not an issue that's being tackled directly in this proceeding.  Having said that, what I intended to say here, what I was implying here or what I was referring to here, in terms of alternate forms, are approaches that have been undertaken in some other jurisdictions, and the two most ‑‑ I think actually ultimately the only two are either vesting responsibility for DSM with a government or quasi-government agency, on the one hand, or, secondly, putting responsibility for delivering DSM services out to bid.  


MR. DeROSE:  Okay.  Thank you for that.  My second question relates to the TRC threshold.  And you have said in your evidence that there's no reason to support a TRC threshold other than 1.0 or 1.


And, first of all, are you aware of any jurisdictions where the TRC threshold must be greater than 1, when determining if a measure or a program is cost effective?


MR. NEME:  I'm not aware of a jurisdiction that uses TRC as the principal test that requires a threshold hold of greater than 1.0.


MR. DeROSE:  And my (b), I'm a simple guy when it comes to DSM, Mr. Neme, and it seems to me that if you have a limited amount of resources, you want to identify the most cost‑effective measures or programs, and that if you were to use a threshold greater than 1, and in my example I've said 1.5 - I've picked that out of the air, that's from my gut ‑ that if you picked all programs and measures over 1.5, those would be more cost effective than those with 1.0.  Am I right in that or is my intuition wrong? 
     MR. NEME:  You are right that per dollar of societal investment, the measure with a benefit cost ratio of 1.5 yields greater benefits than one with 1.0.

     However, I believe there are problems associated with writing in a rule that pegs the threshold at something greater than 1.0.

     There is -- you know, maybe at its most fundamental level, the problem is that you're leaving behind resources that are cheaper than supply.  And in some cases you could be leaving them behind in ways that makes them irretrievable in the future.

     And so, while you may be operating under -- if you're operating under a scenario in which you have a fixed budget that allows you to go after less than, you know, the maximum achievable for -- you know, because there's been some determination that some constraint there is appropriate, you would not want to walk into a house and only do all the measures that pass with the TRC ratio of 1.5 or higher because in many cases it will never be cost-effective again to go back to that house, because of the transaction costs of getting back to the house or the commercial building, and installing those measures that have a benefit cost ratio of 1.2 or 1.3.

      Those measures are still good investments from society's perspective, and to render them forever irretrievable, I think, is a problem.  Particularly as you take the long view that, you know, if DSM's going to be around for a while, you're better off getting as much as you can from every building, and then the next year going on to a different set of buildings, rather than cream-skimming at every building you go on to, and then some day discovering there's a whole bunch of stuff we left behind that we can't go get.

     MR. DeROSE:  Are you aware of any jurisdictions that would -- actually, you said you were aware that there were no jurisdictions over 1.0; is that right?

     MR. NEME:  That's right.

     MR. DeROSE:  Thank you for that.  And if I can move to question 3.  And my third question relates to the locking in of assumptions in prescriptive programs.  And IGUA understands the rationale for locking in assumptions for the purpose of determining whether or not a utility has met its TRC performance targets for calculating shareholder incentives.  So, under the current system, where you have a threshold where, if you are one -- if you miss the threshold by a hair, you get no incentives, and if you are over it you do get incentives.  We understand the rationale for locking in under those circumstance.

     However, if the Board were to reject the use of TRC performance targets and accept either a variation or the proposal of the utilities on what I use the term, a "straight-line" approach, where they receive incentives from savings one at an incremental value, if the Board were to accept this straight-line approach, would you still continue to advocate the locking in of assumptions, or, in the alternative, would it then be appropriate for assumptions to be always based on the best available information, the same way as you propose LRAM be calculated?  

MR. NEME:  I have to start by saying that I think it would be a major mistake to abandon concept of performance targets and to pay utilities shareholder incentives for every unit of savings they generate, whether they went home at 2 o'clock every day and coasted, and got just a little but still something, or were aggressive or not.

     That said, if you were - and I think I said this in my evidence in the last Enbridge DSM case - the purpose of performance targets and thresholds associated with them is to encourage delivery, exemplary delivery, of DSM services.

     Switching to a mechanism in which there is a reward for every unit of savings, no matter whether the DSM  delivery was exemplary or not, changes, fundamentally  changes, the purpose, in my view, of a shareholder incentive mechanism.  It turns it more into an entitlement.

     And in the context of an entitlement, as opposed to an inducement to be exemplary in your service delivery, I believe it would be more appropriate not to lock in assumptions, because if what you're saying is, I'm entitled to a share of the benefits that were accrued, you should be entitled -- you should be only getting a share of the benefits that really accrued, based on, you know, best available information.

     MR. DeROSE:  Thank you for that.

     And again, I wasn't looking for you to agree that performance targets be put aside.

     MR. NEME:  I --

     MR. DeROSE:  And in terms of using the best available information, just to close the loop on that that is what you're proposing for LRAM; is that correct?

     MR. NEME:  That's correct.

     MR. DeROSE:  Okay.  And finally, I think you've actually addressed question 4 to a certain extent, but let me ask this.

     You've already referred to the fact that some jurisdictions calculate their incentives as a percentage of

DSM budget; is that right?

     MR. NEME:  That's correct.  In some cases, it's an explicit decision to make at a percent of budget.  In some others, that may not be exactly the starting point.  But they are clearly deciding to set aside a portion of an overall budget for shareholder incentives.  So it ultimately becomes, essentially, a percentage of budget.

     MR. DeROSE:  Okay --

     MR. NEME:  For example, that includes my home state of Vermont where the latter description applies.  Massachusetts and Connecticut would be other examples where the shareholder incentive is a strict percentage of the DSM budget.

     MR. DeROSE:  And if we could ask, by way of undertaking on a best-efforts basis -- I certainly don't expect you to go out and find all this information, simply to identify for us those jurisdictions that you're aware of that use either of those two models that you've described and what the percentage are, if you know them.

     MR. POCH:  That will be captured in the response given earlier to Mr. Warren’s request, I believe.

     MR. DeROSE:  That's fine, as long as it's encompassed in.      

And our final question, Mr. Neme, do you -- and you said your home state of Vermont uses percentage of DSM budget as a basis, is that an appropriate way to measure or to benchmark the reasonableness of an incentive?

     MR. NEME:  As I think I noted earlier, it's one way. 

It's not necessarily the only way, or the only factor that one would want to look at.

     The reason it has value as something that one would want to look at is that ultimately, in most jurisdictions, there is a presumption that there will only be a certain level of budgetary resource made available to pursue DSM. 

And in that context, there is essentially a zero-sum game, where there is a trade-off between what's available for shareholder incentives and what's available for service delivery.  And one would therefore want to look at that as one indicator of a way to balance those competing interests.

     MR. DeROSE:  What's the highest percentage that you're aware of?

     MR. NEME:  I presented in my evidence a table of a number of different shareholder incentive mechanisms in different jurisdictions.

     In that table -- the table presented numbers as a percent of budget that would be, in terms of the shareholder incentives for which service providers would be eligible if they just met their target.

     This is a little bit complicated, because in some cases some jurisdictions put caps -- well, in many jurisdictions they put caps on how much, on the magnitude of the shareholder incentive.  In some cases, those caps apply to what you would earn at or very close to reaching your performance targets.  In other cases, reaching your performance target you might earn a certain percentage and you could earn significantly more than that if you exceed your target by some amount.

     And what's in my evidence, well, was the information I had available at the time that it was filed.  We had some inquiries out to some other jurisdictions and haven't got information back.  I know we've now gotten information back from one more jurisdiction in Minnesota, which I'll use to update that table.

And just to give by way of example, I haven't finished thoroughly analyzing what their mechanism looks like, but their ‑‑ my first rough cut at it is that if they met their performance target, the performance target associated with their approved budget, they would earn about -- in shareholder incentives, equal to about 10 percent of that target, or 10 percent of that budget, excuse me.  And they could earn more if they exceeded up to about 30 percent of the budget.


So that's just another example.  There are some examples of utilities that are eligible for shareholder incentives, again, once they pass a certain threshold, as a percent of TRC, that we have not ‑‑ that I have not yet computed, in terms of what those values translate into as a percent of budget.


MR. DeROSE:  Well, I'll leave it with this.


Perhaps, again, on a best‑effort basis, in the undertaking that you've given to Mr. Warren, if you can -- for those that you identify percentages as a ‑‑ sorry, the incentive as a percentage of budget, if you could include those and indicate what they are.  And, as well, you've raised the issue that in some jurisdictions there are actually caps.  If there is a cap that you're aware of, if you could also just indicate that, it would be helpful.


MR. POCH:  No problem.  We'll do that in the undertaking.


MR. DeROSE:  Thank you.


MR. MILLAR:  Thank you, Mr. DeRose.  

Who is next?  Mr. DeRose, just for clarity, is that a new undertaking or is that incorporated in the ‑‑


MR. DeROSE:  Well, as I understand it from Mr. Poch, he's going to incorporate or fold my questions into an undertaking to Mr. Warren.


MR. POCH:  We took the undertaking to be to describe the incentive mechanism in those cases where the mechanism is known to Mr. Neme, and set out with its various parameters, which would include the items ‑‑


MR. DeROSE:  If it includes the items, I'm happy.


MR. MILLAR:  So it's not a new undertaking?


MR. DeROSE:  No.


MR. MILLAR:  Thank you.  Who's next?


MS. ABOUCHAR:  Juli Abouchar for LIEN.


MR. BELL:  I'd like to give those questions an exhibit number, KT3.6.


EXHIBIT NO. KT3.6:  LIEN’S QUESTIONS TO GEC


CROSS-EXAMINATION BY MS. ABOUCHAR:


MS. ABOUCHAR:  Thank you.  

So our first question, you proposed in your pre‑filed evidence that a utility should not be able to take credit for all DSM savings that arise from a project jointly delivered.


Mr. Colton's evidence is that some projects would not be cost effective without the participation of another agency or funding source.


So, for example, a home may need some repair work to make the energy efficiency investment effective.  How does your analysis handle such situations?


MR. NEME:  I think that it would handle them the same way it handles any others; that is, that what you ultimately want to try to gauge is how much efficiency would have been invested in, in the absence of the utility's efforts, and, therefore, gauge the incremental impact of the utility's involvement in the project.  And it's that incremental impact relative to the baseline of what would have happened, anyway, that you want to assess the cost effectiveness for.


So in the example that you've given, if there is an agency that's paying for fixing a roof, which may have great value to the customer but doesn't generate any energy savings, necessarily, then presumably the utility's involvement subsequent to that effort or in concert with that effort, where it's installing attic insulation, for example, if that attic insulation wouldn't have been -- all that would have happened in the absence of the utility's involvement is the roof gets fixed and no attic insulation was added, and the utility's role is to pay for the adding of the attic insulation.  They would claim all the credit for the savings.


If, as a part of the process of fixing the roof, the agency would have also added attic insulation, then the utility can't claim credit for having, you know, contributed to the adding of the attic insulation.  It can only claim credit for the extra inches of the insulation that their efforts made possible.


It's all about the incremental costs and incremental benefits of the utility's efforts.


MS. ABOUCHAR:  Thank you, Mr. Neme.  Question 2, in your pre‑filed evidence you proposed a three‑year DSM action plan.  Do you agree that there's also a need to build capacity to deliver energy efficiency, and how would that three‑year action plan and the capacity, need to build capacity, meld together?


MR. NEME:  In general, in order to be effective at delivering efficiency services, one needs to have capacity, whether internal to the utility or external, in terms of trading allies or contractors or so on, or both.  So, to be sure, having capacity is important.


I don't think that's inconsistent in any way with having a three‑year plan, and, in fact, I would suggest that having a three‑year plan may, in fact, make it more likely that the utilities will invest in the capacity building that's necessary to effectively deliver efficiency services over time, because they have a greater sense of what the horizon looks like.  They can see further out than they can with just one year.


MS. ABOUCHAR:  Okay.  So I think you just answered my part C in question 2.


MR. NEME:  Yes.


MS. ABOUCHAR:  Okay, thank you.


Question 3, in your pre‑filed evidence you refer to societal benefits and energy benefits.  You don't talk about non‑energy avoided costs in your discussion of benefits.


Do you believe that there are non‑energy benefits that accrue to the utility - for example, reduced collection costs, reduced working capital - and are thus not simply societal benefits, but are ‑‑ but that are not energy benefits?


MR. NEME:  It is certainly possible, depending on the kind of programs that you're running, that there are non‑energy benefits of many stripes, the examples you gave being among them.


If one looks carefully at the way the societal cost test and the total resource cost test are defined in the California standard of practice manual that everyone refers to, I think one can make a pretty compelling case that in either of those tests, although probably more so in the societal cost test, there are mechanisms for accounting for those benefits.


Even under the TRC test, the practice manual suggests that one of the things that needs to be considered is administrative costs.  And I think one could make an argument that reducing credit and collection costs is a program ‑‑ or a program that reduces credit or collection costs has negative -- or at least that element of it, has a negative administration cost for the utility.


So I believe that those benefits can and should be captured, to the degree that they can be effectively estimated, in assessments of what is cost effective and what is not.


MS. ABOUCHAR:  And I think you mentioned the basis for your opinion.  You mentioned the California example.  Is that what you're basing your opinion on, or is it more widespread?


MR. NEME:  There are a number of different jurisdictions which consider those benefits, and others.  You know, for example, in most ‑‑ actually, I can't think of one that doesn't.  In all the jurisdictions I can think of at the moment on the electric side that promote sales of compact fluorescent light bulbs, take credit as a negative O&M cost over time for the fact that a CFL not only generates electricity savings, but lasts six, eight, ten times as long as an incandescent light bulb, and, therefore, avoids the need to make ongoing incandescent purchases.  And there are many other examples where those kinds of "non‑energy benefits" are captured in cost-effectiveness assessments.


MS. ABOUCHAR:  Okay.  Thank you.  Are you aware of any work that uses or recommends the use of a multiplier to take into account hard-to-quantify benefits, such as economic development benefits, job creation, improvements of housing stock, improvements in health of energy efficiency recipients, and the like?


MR. NEME:  It is my understanding that in Massachusetts the utilities attempt to account for at least some of these benefits in their analysis of the impacts of low‑income programs.


As I understand it, National Grid, which used to be Massachusetts Electric Company, and before that used to be New England Electric, currently has estimates of those benefits that it's derived from evaluation work that it uses in screening the cost-effectiveness of low-income programs.

     I don't know that their evaluation covers the full range of items that you've listed here.  I haven't been able to find that out in advance of this Technical Conference, but I believe that it accounts for some of them.

     MS. ABOUCHAR:  All right.  Thank you.  

     In your pre-filed evidence, you recommend that DSM spending on low-income programs be proportional to low-income revenues.  One of the problems with that approach is that utilities will claim that they do not know who their low-income customers are and thus, correspondingly, would not be able to know what proportion of revenues is attributable to low-income customers.

     How would you identify a proportion of revenues attributable to low-income customers in the absence of knowing exactly who your low-income customers are?

     MR. NEME:  To be clear, I wasn't trying to suggest that some level of precision to the fourth decimal point is important here.  I was simply trying to suggest that there be at least some proportionality, and that some approximation of the level of revenues that come from low-income customers would be sufficient for meeting this test.

     I believe in the past, for example, that Enbridge has provided an estimate in an interrogatory response that GEC gave it last year, I think, of the number of customers in its service territory that are low-income.

     I don't recall what definition they used for low-income at the time, but -- the poverty line, okay, thank you.  

One could, for sake of argument, assume that the average consumption per residential low-income customer was roughly equivalent to the average consumption per non-low-income customer.

     With factors that low-income households are likely to be smaller in terms of the houses they live in but also less efficient, and those two factors may balance each other, and use that assumption to come up with a reasonable proxy, which is all that would be necessary in the approach that I had suggested.

     MS. ABOUCHAR:  Thank you.

     Finally, my last question, in your pre-filed evidence, you recommend that a DSM program should only implement measures that have a benefit/cost ratio of at least 1.0 or more.  Have you reviewed Mr. Colton's discussion of what he refers to as "balance tippers" at page 10 of his evidence, and do you have opinions about the legitimacy of the use of balance tippers?

     MR. NEME:  I have reviewed Mr. Colton's evidence 

     I think, as I responded to your third question, when there are benefits that are relatively -- that are quantifiable, and with some reasonable level of comfort that you're in the ballpark, I believe those benefits should be part and parcel of the cost effectiveness assessment.  Some things, like job creation, my own personal view is that it's pretty hard to effectively quantify the economic value of that to society.  And I think it's an important factor that should be -- in fact, I identified it as one of the policy reasons why DSM should be pursued generally; forget about the distinction between low-income and non-low-income for the moment.  And I certainly believe it's a factor that should be considered in that context.

     Ultimately, I don't believe it should be the factor unless there's a methodology that I'm not familiar with that is much more precise than I would expect, for using the presence of such benefits to justify a TRC threshold of less than one.

     MS. ABOUCHAR:  Okay.  Those are my questions.

     MR. MILLAR:  Thank you, Ms. Abouchar.   

I think we're going go with Mr. Shepherd next.  

Mr. MacIntosh, how long do you think you'll be?

     MR. MacINTOSH:  10 to 15 minutes.

     MR. MILLAR:  And I understand Mr. Higgin is going to be about half an hour, so I'm suggesting we do Mr. Shepherd now, and then break for a short lunch, maybe 50 minutes, because we have a lot to get through.  So if that's okay, we'll let Mr. Shepherd go.


CROSS-EXAMINATION BY MR. SHEPHERD:

     MR. SHEPHERD:  Mr. Neme, I have just two questions,

one of which you have and one of which we talked about previously.  But let me first deal with the one you have. 

Do we need an exhibit number for this?

     MR. MILLAR:  Yes.  The exhibit will be KT3.7.

EXHIBIT NO. KT3.7:  SCHOOL ENERGY COALITION’S QUESTIONS TO GEC

     MR. SHEPHERD:  Mr. Neme, you were provided with some spreadsheets, and they have graphs comparing the proposed

SSM of the utilities, the existing SSM of Union, and your proposal for SSM.  Have you been able to confirm that those are correct representations of your proposal and correct comparisons of the others?

     MR. NEME:  In the time I’ve had since I received them, given the range of other questions I've received, I have not had a chance to confirm that.  What I would propose to do is give you an undertaking to do that.

     MR. SHEPHERD:  Good.

     MR. BELL:  That would be Undertaking JT3.12.

UNDERTAKING NO. JT3.12:  TO CONFIRM THAT SPREADSHEETS ARE CORRECT REPRESENTATIONS OF MR. NEME’S PROPOSAL AND CORRECT COMPARISONS OF THE OTHERS

     MR. SHEPHERD:  And I wonder, just before I go on to the next thing.  I have here the graphs that were provided. 

Should they be a separate exhibit?

     MR. BELL:  Yes, we could give those an exhibit number, yes.

     MR. SHEPHERD:  Here they are.  It's a set of four graphs.

MR. BELL: We can give that Exhibit number KT3.8.

EXHIBIT NO. KT3.8:  SET OF FOUR GRAPHS

     MR. SHEPHERD:  And then my only other question, Mr. Neme, is on page 33 of your evidence.  And this is just following up on discussions about the DSMVA, and I just want to make sure I understand what you're proposing here.

     You've said that the DMSVA could be 10 percent of the annual budget.  So I take it over a three-year period it would be 30 percent of the total; is that right?

     MR. NEME:  It depends on whether you're establishing  a -- no.  No, it would not be 30 percent.

     I think it's 10 percent of either the annual budget, if you are establishing annual budgets, or 10 percent of the three-year budget if you are establishing a three-year budget.

     MR. SHEPHERD:  Okay.  And then what you say is that those have to be -- that money has to be spent on programs already screened as cost-effective and approved.  Can you explain what you mean by that?

     MR. NEME:  Yes.  I think I actually made an error in saying the "and approved" part.  My intention here was that the utilities should not be able to access the DMSVA to pursue programs that are not cost-effective.  That was certainly approval by the Board, in the past, of a program that was deemed to be cost-receive and has not changed in any significant way and for which no new information has come to light, suggesting that assumption were problematic when it was approved, would be, you know, grounds for assuming it was cost-effective.  But I think the bottom line is that they should be able to access the DMSVA for programs that are cost-effective, period.

     MR. SHEPHERD:  And so could that be a new program or is it only existing programs?

     MR. NEME:  It could be a new program or an existing program.

     MR. SHEPHERD:  Okay.  Thank you.  

     MR. BELL:  All right.  I propose we break for lunch now, and we'll adjourn at 5 minutes after 1:00.


--- Luncheon recess taken at 12:13 p.m.

--- On resuming at 1:06 p.m.


MR. MILLAR:  Okay, everyone.  Let's get started again.  I believe you're next, Mr. Higgin?


CROSS-EXAMINATION BY MR. HIGGIN:

MR. HIGGIN:  Yes, I am.  Thank you.  Roger Higgin, representing the Vulnerable Energy Consumers Coalition.  pre‑filed some questions, and maybe we could get an exhibit for those.  Thank you.


MR. BELL:  Yes.  That would be Exhibit KT3.9.


EXHIBIT NO. KT3.9:  VECC’S QUESTIONS TO GEC

MR. HIGGIN:  Thank you.


Just as a follow‑up to some of the questions this morning, I wonder if I could just, on the record, ask you to check some of the information in table 4 of your pre‑filed evidence.  That's page 40.


And the particular one that I mentioned to you - and I'm mentioning it on the record just to have it there - is I'd like if you could just check on the incentive mechanism for Gaz Metropolitan.  That's the final entry on there.  We had a bit of a discussion off‑line, and we think that, based on our knowledge of this, this is not accurate, and you would perhaps undertake, as part of your review or maybe a separate undertaking, to check that entry, which seems to indicate 10 percent performance incentive.


MR. NEME:  I would be happy to double‑check that.


MR. HIGGIN:  Okay, thank you.


MR. BELL:  That will be Undertaking JT3.13.

UNDERTAKING NO. JT3.13:  TO PROVIDE INFORMATION ON INCENTIVE MECHANISM FOR GAZ METROPOLITAN

MR. HIGGIN:  Okay, so turning to my question, I'll try to avoid debate.


First of all, I was asking you to compare your 2 to 3 percent of utility revenue with what seems to be coming out as two scenarios - I'll characterize them - from the economic potential study that EGDI filed.  Did you have a chance to have a quick look at that economic potential study?  And they have two levels.  They have 15 million, 30 million, and then they have "unconstrained", as I recollect the three scenarios.


And how does that compare with your recommended 2 to 3 percent?


MR. NEME:  Sure.  You're absolutely right.  That study looked at three scenarios, the 15 million annual spending, 30 million annual spending, and then unconstrained scenario, which the unconstrained one, incidentally, was the one that had, by far, the largest amount of benefits associated with it in their analysis.  And I don't recall the exact spending levels that were associated with that, but I believe they were significantly more than the 30 million scenario.


So, yes, I have reviewed the study.  I have several concerns about it.  The first is that what we have from Enbridge is not a complete record of what transpired with that analysis.  We just have, I think, what we called a synthesis report.  So it's difficult to review and draw different conclusions from the information that's been provided.  There's all kinds of assumptions underlying it, for example, that were not provided by Enbridge, so that's one difficulty.


Having said that, even with the information that is provided, there are some concerns, as well.  For example, it appears that what they are suggesting is possible in that study per year from the 15- and 30 million per year spending scenarios are lower savings than the company is actually getting historically, and committed to get in the current year, with about an $18- or $19 million budget, so that seems problematic.


Also, I noted a bunch of efficiency measures that were unanalyzed, including some efficiency measures the company itself is currently promoting.  There are also some concerns with measures that they initially analyzed, but then ultimately, in consultation with Enbridge, decided not continue analyzing, it appears.  


For example, they note that some measures could be mutually exclusive, like mid‑efficiency boilers and condensing boilers, which is absolutely true.  So they noted that they chose the only to look at the condensing boilers.  But when you look at some of their tables, it appears as if that method, they didn't look at mid‑efficiency units at all, and they also suggested that the condensing boilers are not applicable to many commercial building types, which seems like a problem.


So I have a number of concerns about it, and may have more if we had access to the full set of results.  So I'm not sure I would draw any definitive conclusions from it with respect to what would be a reasonable budget level.


MR. HIGGIN:  Okay.  But it's true that these particular consultants have got experience in doing economic potential studies in many jurisdictions.  They've done at least four that I'm aware of; correct?


MR. NEME:  Absolutely.  They have a lot of experience in doing these studies.  I think there -- a lot of elements of the framework of the analysis that they put forward I agree with, but some of the follow‑through on some key elements I have some concerns with.  And without seeing some of the additional details that weren't provided by Enbridge, it's hard to fully evaluate.


MR. HIGGIN:  So, in a nutshell, you wouldn't advocate the 30 million scenario as being your recommendation coming out of that?


MR. NEME:  Not from looking at that study, no.


MR. HIGGIN:  Okay, thank you.  That's helpful.


Now, I think what I'd like to try and get a little answer to see -- that is, just to get what you understand is rate impact and how it is calculated as a general practice.


Now, there are differences.  For example, do you mean by class?  Do you mean commodity or distribution or delivery, revenue?  That's the revenue.  Do you include the LRAM in calculating rate impact?


So I'd like to just get your construct on what you mean by rate impact.


MR. NEME:  Okay.  Thank you for the additional clarifying comments, because I wasn't exactly sure from how the question was phrased what you were looking for.


I would not include LRAM adjustments as part of an assessment of what rate impact is.  That seems to me it's simply a true-up mechanism, and if there was natural conservation being undertaken in the market, that's something that would potentially affect rates at some level, and no one would call that rate impact.


That said, in general, what I would consider to be rate impact is the average annual increase in rates for all elements of somebody's bill relative to what it otherwise would have been in the absence of a DSM initiative.


MR. HIGGIN:  Okay.  Now, you know, perhaps from following here, there's been two constructs.  One is where you deal with the utility revenue, meaning the delivery revenue, and you leave out the commodity portion, and then there are those where you look at the total bill impact.  And there's been -- in the case of electric, at least, there's quite a debate as to which you should use to assess rate impact.


And just from your experience in other jurisdictions, what would you feel is the most appropriate way to do it?


MR. NEME:  I would include all the above.  When we do an assessment from the TRC perspective or the societal cost test perspective of the cost effectiveness of an efficiency measure of or program or portfolio, we include avoided costs as applied to the distribution system and generation, in the case of electricity, and energy or commodity.  


I don't see why you would want to artificially constrain the way you look at rates to not include one or the other of those components.


MR. HIGGIN:  So just to summarize, you're in the total bill impact camp, if there were two camps?


MR. NEME:  If there are camps, I suppose that's where I am.


MR. HIGGIN:  Okay.  Now, just to let you know that some utilities, one of those is as being SCGN, or Gaz Metropolitan, does include LRAM as a cost when they're assessing the impact of their PGE or DSM program.  Would that surprise you?

     MR. NEME:  I didn't know that.  I've seen a lot of different things from a lot of different utilities across the country, so I'm not particularly surprised anymore by almost anything.

     MR. HIGGIN:  All right.  Thank you.  I can go to question 2 now.  I just want to try and clarify your position, and if answering question A may lead somewhere, we can abandon some of the others.

     But, first of all, is it your evidence that volumetric targets should be retained or should be abandoned in favour of solely TRC targets?

     MR. NEME:  I have trouble with the term "abandoned," because, in my view, historically, with respect to shareholder incentives they have been always been based on TRC.  So I don't think there's any abandoning going on.  This is the way it always has been.  

     And I would propose that it continue to be the shareholder's -- or at least, as I suggested, a significant portion of the shareholder incentive to be pegged to TRC targets and some additional amounts three quarters to have total pegged to the TRC net benefits and a quarter pegged to other indicators with successful measurement transformation incentives.

     MR. HIGGIN:  Some utilities, and I'm sure from your experience, do have volumetric, in case of gas or in the case of electricity, kilowatt hours or kilowatt targets.  And those are basic units which are used in a number of ways, within those utilities, and to compare across utilities.

     So are you abandoning those volumetric, I'll call them, targets or not?  They should be used or not.

     MR. NEME:  Again, I'm not abandoning them because that presumes that I had them to begin with.  I never did.  Ontario, with respect to gas shareholder incentives, never has.

     I am aware, certainly, of jurisdictions that look at volumetric targets.  In my own jurisdiction in Vermont, we have seven or eight different performance incentive targets, one of which is based on megawatt hours, you know, the volumetric savings, another of which, the biggest of which, is based on the net present value of economic benefits, you know, analogous to the TRC; and then we have some market transformation ones as well.

     So, to be sure, there are other jurisdictions that do it in a variety of different ways, my own personal view,

I've always argued that there is very good reason to prefer TRC over volumetric targets.  One of the problems with volumetric targets is that it ignores several, at this point, several important factors related to the value of the resource.

     It suggests, for example, that -- just to give an example, for argument's sake, if you would believe that changing your furnace filter - just for argument's sake -would generate as much savings in a year as buying a new more efficient furnace?  They don't, but if you could suspend this belief on that for a moment.

     A volumetric target would suggest that the value of those two resources is the same, when, in fact, you need to change the filter every year.  Once you've got that efficient furnace in there, it's going to last 20 years.

     The net economic benefits type of target, therefore, gives incentives for utilities to look for resources that are longer-lived rather than ones that are shorter-lived. 

It also encourages them to look for resources that have higher value.  Savings at the time of peak demand are worth more than savings on the gas side in the off-peak, not just on the gas side, that's true of electricity and other resources too.

     So for those reasons it's much preferable from my perspective to have a target based on an economic assessment of the benefits of the service as opposed to something that is volumetric.     

     MR. HIGGIN:  Given that, then, what do you do about LRAM in the context of, there isn't a formula for calculating TRC related to --

     MR. NEME:  No, but in order to estimate or to develop a TRC target, one would need do some level of analysis which would give you a sense of, at a minimum, if not, a pretty good, darned good estimate of the magnitude of the savings that you're predicting to achieve.  And if those savings are built into rates, then you would want to look at the actual savings that you've got, which you would have to compute anyway to compute the TRC net benefits after the program had been implemented, and compare the two, and adjust through LRAM.  So I don't see it as inconsistent.

     MR. HIGGIN:  Okay.  I don't want to get into debate, so we will not, we won't go there.

     Okay.  Now, in question 3 you stated that, paraphrasing, that you weren't going address how to deal with LRAM and other parameters in a multi-year plan, given that you don't have any information about what the nature that plan may be.  You provided two examples, polar opposites, of plans which were the revenue cap, and also a rate cap plan.  And I was trying to inquire from you how would you deal with LRAM if you had one of those two models, just the two examples that you dealt with, during a multi-year plan, which you are proposing a multi-year plan?

     MR. NEME:  As I think I indicated in my evidence, this is not an issue that I've delved into, given the uncertainty around it and given the 60-odd other questions that the Board asked us to consider.

     So I don't have an answer for you.

     MR. HIGGIN:  So there's nothing in your experience that you can draw on to point us to that say, During a multi-year plan in Massachusetts, this is how they dealt with the LRAM?  Nothing that you can point us to that would help?

     MR. NEME:  Nothing that I feel conferrable about talking about today without having given it a lot more thought.

     MR. HIGGIN:  Is it reasonable to ask you to look at those jurisdictions that you are familiar with to see if there is anything that would be helpful on that topic?

     MR. NEME:  I don't think so.  I mean, I think that –- I mean, I follow the guidance of my client in addressing the issues that I addressed.  I think that additional –-anyone could do that initial research just as easily as I could, and so I think it's not appropriate to ask me to do research on an issue I decided not to address.

     MR. HIGGIN:  Okay.  That's fine.

     Now, there's been some discussion, going to question 4, on this topic.  And I'm just trying to get again what your position is regarding what we'll call matching of costs and benefits of the DSM program on a rate class basis, and whether or not "cross-subsidies” and to what degree and between rate classes and intra-class are reasonable, and how do you judge those.  I’m just trying to get your position, and I understand that you've had some discussion with others on it?

     MR. NEME:  Yes.  And as I think I said earlier this morning, that to start with, with respect to low-income customers, whatever cost-allocation mechanism is developed for treatment, for example, of residential DSM costs should apply to programs targeted to what would be considered a low-income residential customer.

     Beyond that, I think in general, it is reasonably –- it is a reasonable practice to suggest that costs incurred in delivery of services to a particular rate class ought to be recovered from that same group.

      Beyond that, with respect to intra-class allocation issues, it may start to get difficult in terms of the ability to track different groups within different rate classes and therefore to assign responsibility for costs associated with those efforts.

     MR. HIGGIN:  Now, I heard this morning that you said one way to deal with this was to look at, if you could, you know, the revenue generated by an intra-class group, such as low-income customers, and then match that up with the budget that's been spent relative to the overall average per customer that’s being spent on the class, for example, residential customers.  A certain amount of the budget is allocated for those.  And is that one way to try to see whether or not there is a deficit ‑ my word ‑ in respect of the matching of costs and benefits?


MR. NEME:  I think the question you just asked is more about allocating the budget than it is about allocating the cost to rate classes or customers within rate classes.


MR. HIGGIN:  Yes, it is.  Yes, yes.


MR. NEME:  But I think your general point, in terms of trying to discover ways or trying to come up with ways to get some level of comfort that different groups of customers are eligible to receive the benefits of DSM efforts, is a reasonable one.  It's the one I propose for low‑income customers, that some approximate estimate, if that's not too redundant, be used to come up with the portion of revenues that come from low‑income customers and that we would want to spend at least that much in terms of the portion of the overall DSM budget on those customers.


MR. HIGGIN:  Right.  Now, turning to Part B, that deals with the question of whether or not, as part of the program, there should be efforts made to track the participation rates by demographic group.  Have you got experience with that in either your jurisdiction or other jurisdictions?  What are the best practices in trying to do that, in your experience?


MR. NEME:  Tracking participation by different types of customers can be a good and useful thing to do for a variety of reasons, not the least of which is understanding your market better.  And of course you need to trade off the value of such tracking against cost and difficulty of doing it.


And, for example, tracking participation in a furnace rebate program by customer income type is not plausible, in my perspective.  However, you can -- when you do evaluation of that kind of a program, you might be able to get statistically-valid samples of customers to look at that would give you some reasonable sense of a whole variety of factors, including the demographics of the customers that are participating.  And that might give you some sense of the degree to which low‑income or other types of customers are participating in different kinds of programs, which would have benefits in terms of understanding the degree to which they're under-represented, or not, as well as give you some information on other types of customers who are not well represented, which may enable you to better fashion your marketing strategy or other elements of your program.


MR. HIGGIN:  Right.  So in terms of that practice, do they do that in your jurisdiction or have you any idea ‑‑


MR. NEME:  I think evaluations of programs, particularly mass‑market programs for residential and small commercial customers, fairly routinely among the other information that they collect, attempt to collect some sort of demographic information.  They do that for different reasons, one of which is they want to make sure that, you know, if they're checking on free rider rates, for example, as part of the evaluation, that the sample of folks that they're talking to to get those free rider estimates is reasonably representative of the population as a whole.


So part of it is a check on your evaluation technique, where you're checking other parameters, but it has other benefits, as I articulated earlier, and also informing a better understanding of the market you're serving.


MR. HIGGIN:  And just as a follow‑up on to that, you've mentioned low‑income as one.


One of the other groups that can be disadvantaged includes senior citizens.  It may not be income‑based.  It may be an information deficit, as I would call it, or a barrier.


Do you do normally routine tracking of senior citizens by participation in programs in your jurisdiction?


MR. NEME:  Well, again, I think it's not very common with mass-market programs to track participants in different demographic groups.  It is fairly common to, when you do evaluations of those programs later, collect those demographic variables and do some analysis that allows you to look at participants and see whether the elderly are disproportionately under-represented or over-represented, whether -- you know, another group might be consumers that have language barriers ‑‑ or not language barriers, but for whom English is not their first language.  They may have no barrier whatsoever in Spanish, but if you're marketing everything in English, that may be a difficulty.


And so to be sure, from an evaluation perspective, those things are often looked at.  They just aren't tracked as the participants roll into the utility database, typically.


MR. HIGGIN:  Thank you.  On reflection, I think these other questions are probably program design things, in C and D, so we won't pursue them unless you have any comment that you would want to make.  I think it's just out of the scope of this hearing to pursue those.


So are you fine with that, C and D?


MR. NEME:  I'm fine with that.


MR. HIGGIN:  I thought so.


Can you now provide some more details on your proposed market transformation incentive, what the type is, target, threshold, reward, meaning, for example, my understanding of many of the MT incentives is that it's based on increasing market penetration, for example, of a particular technology or measure that is new in marketplace.  That's one type.  There are other types.


So the question is, then:  What is your market transformation incentive, and how are the targets to be set, in principle, without going into detail?


MR. NEME:  Well, as you know, I don't have -- in this proceeding, I've focussed on the higher-level policy issues about how you structure shareholder incentives and suggested that it's important that you incent utilities and their shareholders to do more than just pursue TRC net benefits, and that, therefore, you should have some additional targets that are associated with other objectives, like longer‑term market transformation.


I have not gotten into specifics of what those should be, what markets they should be targeted to, for the utilities at this point.  I would imagine that will come up when it is time for them to submit their next round of plans.


That said, as I noted earlier, I think I have provided, in response to one of your interrogatories last year, some examples from Vermont and Massachusetts.  I gave some examples in my evidence in the Enbridge case last year of the kind of targets that might be appropriate for them in the context of a three‑year plan.


So those are examples one could look to to get a sense of what I was talking about.  And targets can vary in their design.  They can be related to market share for different products.  We've had ones related to, on the electric side, for example, the percent of savings coming ‑‑ and for commercial customers coming from HVAC systems, the concern being in a lot of jurisdictions that all the providers focus on is the easy lighting savings, and there's an interest in trying to get deeper, more comprehensive savings, and that was one way to get at that.


So you could structure performance indicators in a variety of different ways, depending on what seems to make the most sense in the context of the particular utility.  And I just don't have the detailed proposals on that for either Enbridge or Union at this time.


MR. HIGGIN:  Okay.  So you don't have any updates, information that you can provide us to last year's information that was filed in the Enbridge case?  That was the undertaking ‑‑ sorry, the IR response and your evidence.  There's nothing new that you can give us at this point?


MR. NEME:  Not at this time.  I think the only thing I would note is that with respect to my evidence in the Enbridge case last year, that the general structure of the market transformation targets is, I think, informative of what might ‑‑ of the kind of structure that would make sense.


I, in this proceeding, am suggesting ‑ I just want to point this out ‑ that the percentage of total shareholder incentives that would be assigned to market transformation targets would be a little lower than I had suggested last year.


MR. HIGGIN:  Just in principle, do you think that MT incentives should be richer than the average SSM incentive, your rate of 7.5 percent that you came up with, which was an overall number based on a budget of –- an incentive for both MT and for resource acquisition or do you think that 

-- what I'm trying to get at, should that component have a richer component, say, 10 percent, and the other 5 percent, should there be... 

MR. NEME:  I'm not sure how one measures richness.  It's a little bit of an apples-to-oranges kind of comparison.

     MR. HIGGIN:  Well, how many dollars percent of your investment do you get, that type of thing?

     MR. NEME:  Over what time frame?  Because the 

TRC-based incentive that I propose relates to what the utility would get over the next three years.

     MR. HIGGIN:  Yes.

     MR. NEME:  The market transformation incentives would relate to progress in moving the market in certain areas, in certain directions.  That would have lasting payoffs over a period much longer than those three years.

     So it's a very -- I'm not exactly sure how to answer the question.  It still seems like a little bit of an apples-to-oranges thing.

     MR. HIGGIN:  Now, you came up with a rate, backed into a rate of 7.5 percent, as being an overall incentive --

     MR. NEME:  Yes.

     MR. HIGGIN:  -- rate.  That's what you backed into. 

That's your evidence.

     MR. NEME:  Yeah.

     MR. HIGGIN:  So I'm just simply asking, in coming up with that number, did you differentiate between resource acquisition and market transformation?

     MR. NEME:  That number did not include the market transformation.

     MR. HIGGIN:  Did not?

     MR. NEME:  No.  I suggested that the market transformation incentives should be a third of -- would add a third again on to that number, in terms of the dollar value.

     So if a 7.5 percent marginal TRC incentive generated $4.5 million, if the target were met in incentives, it would be another million and a half available for market transformation; or if it was 3 million, there would be another million available for market transformation.

     MR. HIGGIN:  I got that wrong this morning when you answered one of the questions.  I thought it was included in the --

     MR. NEME:  No --

     MR. HIGGIN:  -- 4 -– in the 5 million.

     MR. NEME:  Actually, I think we're mixing some things. 

I suggested that the market transformation incentives are included in the 4 to 5 million.

     MR. HIGGIN:  Right.

     MR. NEME:  But when I backed into the 7.5 percent number, that number reflected only the TRC portion of that 4 to 5 million.

     MR. POCH:  Three-quarters of the 4 to 5 million.

     MR. HIGGIN:  Hopefully I was not the only one who was confused.  That's not always the case, but anyway...

     MR. NEME:  My apologies if I wasn't clear.

     MR. HIGGIN:  On to question number 6, please.  I'm just asking you if you have in your resource database or you can point us to somewhere where there is more information on targeted low-income programs than currently you have been able to provide.

     MR. NEME:  Well, one thing you could look to is the American Council for an Energy-Efficient Economy has, over the last several years, documented what it considered to be best practices in DSM programs, first on the electric side, a year or so later on the gas side, and I believe that recently they've done it for low-income, kind of, across fuels.     

MR. HIGGIN:  Okay.  So that's where we would look at a

their -- is that a report or do they have a website?

     MR. NEME:  They have a website.  I think it's 

www.aceee.org.  And that's where you could get information on the low-income programs that they've deemed to be of high quality in terms of their design and effectiveness.

     MR. HIGGIN:  Part B is to say, do you have any comments on the current social housing program and  low-income programs of the utilities?  That's the currently-approved ones.

     MR. NEME:  I believe you asked me this question last year as well, and --

     MR. HIGGIN:  We keep asking it every year.

     MR. NEME:  -- and I gave you an answer.  I just don't have anything to add to that answer at this point, because I haven't -- I didn't cite as my charge in this proceeding to undertake a review of Enbridge and Union's existing programs.

     MR. HIGGIN:  Well, I understand that.  However, it is one of the issues, the adequacy of those programs.

     You're proposing what I call -- call it an enhanced targeted low-income program.  And therefore I just thought that you might have had a chance to look at what their current proposals were.

      You did file an undertaking in response to the first Technical Conference, which gave a small description of the Union one, at least.

     MR. NEME:  I haven't looked more closely at the design of those programs.  I'll only add that I think I'm on the record probably on any number of proceedings before the

Board, and I think I said this also in response to Mr. DeRose's question about which TRC threshold is appropriate; that from my perspective it is preferable to have comprehensive programs that go deep and don't leave behind opportunities that you'll never be able to get back to, in terms of from a general principle regarding program design.

     MR. HIGGIN:  Okay.  Thanks.  Just on number C, it's the last part of this question, last question.  How do you deal with the issue that low-income programs probably result in less net to TRC and therefore less incentives for utilities?  How do utilities deal with this question where there's a negative incentive relative to the norm to embark on low-income programs?  We believe that is a significant factor here in Ontario.

     MR. NEME:  I think there are several different ways that that's addressed.  The first of which we've talked about already, which is that you require some minimum amount of spending and different jurisdictions pick different numbers, in terms of percentage total, DSM portfolio budgets on low-income customers.

     Another way might be to tie achievements of shareholder incentive as meeting some sort of minimum requirement for low-income customers.

     You could also establish performance incentive mechanisms that are tied to performance with respect to the low-income population.

     MR. HIGGIN:  Do you have some examples that you could point us to?

     MR. NEME:  Well, I believe with respect to the last case, the last example, where you had an incentive mechanism, I actually proposed one in Enbridge's 2005 -- well, I'm sorry, I keep getting this confused.

     I proposed one in 2005 regarding Enbridge's 2006 DSM plan.  And in that case it related to the depth of savings that the company was getting from the low-income households it was treating.

     There are many examples of requirements for minimum levels of spending on low-income customers in my own home state.  We are required to spend 15 percent of our DSM revenues on low-income customers, and there are numbers in the 10 to 20 percent range, as I noted in my testimony, you know, somewhere in that ballpark is not uncommon.

     MR. HIGGIN:  Okay.  Thank you.  Thank you very much for your answer.  That's all my questions.

     MR. MILLAR:  Thank you, Mr. Higgin.  

I think Mr. MacIntosh is our last intervenor on this witness.

     CROSS-EXAMINATION BY MR. MacINTOSH:
     MR. MacINTOSH:  David MacIntosh, representing Energy Probe Research Foundation.

     I'll let you turn up my questions.     

MR. NEME:  I have them.

     MR. MacINTOSH:  If you have those.

     MR. BELL:  I'd like to give that an exhibit number, KT3.10.
     EXHIBIT NO. KT3.10:  ENERGY PROBE’S QUESTIONS TO GEC
     MR. MacINTOSH:  The evidence in the first paragraph at

page 9, under issue 1.2, states that three years is an ideal term.  I'd like you to provide your opinion on whether it's preferable that the three-year term should be adjusted to mirror a multi-year rate-making process, or if it would be more advantageous to have the DSM plan maintain a three-year cycle?

     MR. NEME:  Let me start by saying that it's a little bit difficult to answer that question completely in the extract without knowing what the multi-year rate-making scheme is.

     Having said that, my general perspective at this point is that unless there are -- well, let me put it this way:  My general perspective is I'd be hesitant to go beyond three years on a DSM plan.  As noted in my evidence, and contrary to what was in the utilities' evidence, most jurisdictions still actually require a one-year DSM filing. 

I think it's appropriate to look beyond one year.

     But there are disadvantages to going much beyond that.  There’s a –- this is a very dynamic business.  Things are changing quickly and often, and extending a DSM horizon beyond three years, I think, runs some risks that may not merit going there.


MR. MacINTOSH:  It's possible in the future in Ontario we'll have three‑year rate‑making incentive plans separated by a year, and I think that was more of what I was looking at, was whether, in your opinion, it would be better just to keep on with a revolving three‑year cycle.


MR. NEME:  I see what you're saying.


If you have three‑year ‑‑ if you have three‑year periods for general rate-making process, as well as for the DSM plan, they're just off kilter by a year -- there could be advantages to trying to align them.  I'm not sure.  I hadn't thought through exactly in any detail what those might be, so I don't want to speculate too much about that.


MR. MacINTOSH:  Fair enough.  Turning to our next question, page 12, under issue I.3, you use the phrase "cost-effective efficiency resources."  And I wonder if you could give us the meaning that you assign to that phrase.


MR. NEME:  What I mean by that are efficiency investments that are less expensive on a lifecycle-costing basis than supply alternatives.  And we've talked at various points earlier in the day about how one would create an estimate of the monetary value of efficiency resources and their supply alternatives.  Once you've applied approaches to monetizing the values of those two resources, that would be the way one would approach it.


MR. MacINTOSH:  Thank you.  The evidence on page 13, under issue I.3, you use the phrase "the leading electric DSM jurisdictions".  Elsewhere in your evidence you employ the phrase "leading DSM jurisdiction in North America", and I'm wondering if you could tell us what meaning you assign to those phrases.


MR. NEME:  My intent there was to refer to the States and provinces that have pursued DSM most aggressively and effectively.


MR. MacINTOSH:  So you would be referring to high levels of budgeted spending?


MR. NEME:  I would focus, rather than first on budgeted spending, high levels of savings and economic benefits.  Certainly those usually go in step, at least to some degree, with higher levels of budgets.


But one could ‑‑ I just want to be careful to suggest that all you have to do is spend money and that's a good thing.  You need to spend it wisely.


MR. MacINTOSH:  My next question refers to you using the phrases "reasonable ramp‑ups" and "ramps up".  And we wanted to know whether you were using a normal or Webster meaning, which is to move or act furiously, or if you've assigned some different meaning to that.


MR. NEME:  Well, it's interesting that you refer to Webster, because I did take a look at Webster's ‑‑


MR. MacINTOSH:  I have an old Webster.


MR. NEME:  I did take a look at the Webster's thesaurus, and under "ramp", it says incline, slope or grade, and if you look down to the next word, "rampage", it says turmoil, uproar and ferment.  I wondered whether you might have mixed those two up. 


I didn't in any way mean to imply that furiously was something that needed to be considered.  My general point is that the pace of increase in the delivery capability; that is, as quick as possible, without creating significant inefficiencies or confusion in the market.


MR. MacINTOSH:  To move to a larger program?


MR. NEME:  To move to a larger, more aggressive, more effective program.


MR. MacINTOSH:  I have one more phrase for definition, "equity for ratepayers."  Is it your opinion that achieving equity for ratepayers is more important in a DSM plan than pursuing the greatest return for conservation within the opportunities available to the utility without regard to class?


MR. NEME:  No.  As I tried to articulate in my evidence, as well as discussions earlier today, I believe that there are a variety of different policy objectives that should guide the design of a DSM portfolio.  Equity among ratepayers is one, but not the only one or the primary one.  Trying to maximize the return in terms of net benefits to society that are generated from your portfolio is another one, and I list a couple of others in addition to those.


So it's not ‑‑ I did not mean to imply that equity should be, you know, the ultimate decider.  I meant to say that these things should be balanced against each other.


MR. MacINTOSH:  Looking at balance of equity, as part of your recommendations to expand the current audit committees to evaluation and audit committees, do you believe that the membership of those committees should be expanded to achieve equity for ratepayers?


MR. NEME:  With respect to the composition of the evaluation and audit committees, I think that there are probably several different factors that one should consider.


One is some balance in the range of interests that are represented on the committees, as you suggest.  Another would be relevant expertise and perspective on the issues that they are going to be wrestling with, and another would be making sure that there are not so large as to become unwieldy or inefficient or difficult to manage.


I think the history with the audit committees in recent years, for both Enbridge and Union, has been pretty good.  I think we've generally struck a decent balance among those objectives and would expect that we would be able to continue to do so going forward with the evaluation and audit committees I proposed.


MR. MacINTOSH:  As part of your recommendation on the attribution of benefits, under issue 11.1, do you see the joint delivery of DSM programs between electricity and gas utilities being led or driven by the gas utilities to be of particular benefit to Ontario, or would you suggest their value is quite limited and should only be undertaken in exceptional circumstances, such as where the electric utility is not capable of being an equal partner?


MR. NEME:  I had a little bit of trouble with this question, I have to confess.  So let me try answering it this way, and you tell me if I've missed the point you were trying to get at.


Generally, joint delivery of programs between gas and electric utilities is a good thing.  It has the potential to offer important benefits regardless of who is leading, quote/unquote, whether it's the gas utility leading, the electric utility leading, or joint leadership, however you want to frame that.  The important thing is that there's joint delivery where this is value to be had from joint delivery, and where there is value, it's typically in the form of greater uniformity in messages to the market.  


For example, if you have an electric utility promoting one definition of what constitutes good new construction practice for residential customers, and you have the gas utility promoting a different definition, they're working at cross‑purposes in ways that would hurt each other.


Having common approaches, from that perspective, is a really good thing.  It reduces confusion and it reduces transaction costs for the market actors that you're trying to influence.


Another potential benefit of joint efforts is that there is potential for some sharing of costs.  There are fixed costs associated with delivery of different kinds of programs and those –- some of those costs don’t change regardless of whether it’s just the gas utility pursuing an effort or the electric utility, or the two of them together.  And then, of course, related to that point, there have been some potential economies of scale as well.   So wherever there’s potential for those kinds of benefits, we should want to see the gas and electric utilities working together, regardless of who is the leader and who is the follower.

     In some jurisdictions they're actually, by regulation, required to work together and jointly deliver programs so that they don't create some of the problems I alluded to earlier.

     MR. MacINTOSH:  I think that answers it.

     On our next question, number 8, you discussed this with Dr. Higgin, but perhaps you could go just a little bit further.

     As part of your rationale for your answer to issue 

13.1, the evidence quotes from the Board's EBO-169 decision, and the last sentence of that quote is as follows:               

"The Board suggests that when structuring

          their portfolios the utilities take

          particular care that ratepayers, such as

          those with low incomes, are not discouraged

          from participating."

So it would appear that the Board picked ratepayers such as those with low incomes as an example of ratepayers that should not be discouraged from participating.

     And our question was, did you have other examples of ratepayers that should not be discouraged from participating, and do they require a specific requirement to be ordered by the Board?

     MR. NEME:  As a matter of general principle, no customer group should be discouraged from participating.  I have suggested in my evidence that specific targets be established for low-income customers.  They are the most common -- those kind of targets are more common for low-income customers than for any other customer group because it is widely acknowledged that the barriers for those customers are steeper than for any other customer group.

     However, as I said this morning, there are some other customer groups, such as small commercial customers, that are often seen as underrepresented, systematically underrepresented in DSM program participation.  And I haven't suggested a particular mandate from the Board at this point for those customers, but it may be something you would want to look at over time to see whether there is value somewhere down the road in identifying some additional groups that might merit such a mandate.

     But at this point I have not suggested one.

     MR. MacINTOSH:  Thank you, Mr. Neme.  You've actually answered the last two questions in the other discussion we had, so those are my questions.

     MR. MILLAR:  Thank you, Mr. MacIntosh.  And I think

that's everyone.  So thank you, Mr. Neme, Mr. Poch, and

Mr. Millyard.

     MR. NEME:  Thank you.

     MR. MILLYARD:  Thank you.

     MR. POCH:  Thank you.

     MR. MILLAR:  I think that Mr. Chernick is our next witness.


[Off-the-record discussion] 

     MR. MILLAR:  Mr. Shepherd, perhaps for the transcript

and the record, you could introduce your witness.

     MR. SHEPHERD:  My name is Jay Shepherd.  I represent the School Energy Coalition.  The witness is Paul Chernick from Resource Insight. 

SCHOOL ENERGY COALITION – PANEL 1:

     Paul Chernick
     MR. MILLAR:  Thank you, Mr. Shepherd.  I think we'll start again with Mr. Bell, who just has a short series of questions.  And then, Mr. Smith, are you up next?

     MR. SMITH:  Oh, I think Mr. O'Leary and I are going to change spots, just to spice things up.

     MR. O'LEARY:  Throw you off guard.

     MR. MILLAR:  Thank you for that.  

Mr. Bell.

     CROSS-EXAMINATION BY MR. BELL:
     MR. BELL:  Good afternoon.  Board Staff has some questions based on the evidence filed.  I believe you received those questions.

     MR. CHERNICK:  Yes.

     MR. BELL:  Okay.  And we're going to give it Exhibit

KT3.11.

     EXHIBIT NO. KT3.11:  BOARD STAFF’S QUESTIONS TO SEC

     MR. BELL:  Mr. Chernick, you suggest that the utility should file quarterly updates with the Board on commitments and expenditures.  Given that the greatest amount of savings is achieved in the winter season, how could the Board be assured that the variances between spending and commitments and actuals is inappropriate?

     MR. CHERNICK:  I think you must have misunderstood my suggestion there.  I was suggesting utilities file quarterly reports on the amount of money that they had spent and the amount of money that they had committed to spend, that is, had promised to projects that weren't complete and hadn't been paid yet, just as a measure of how fast things were going.  I'm not talking about calculating monthly gas savings.  

So I don't see that the reference to the winter in terms of savings really addresses the issue.

     Now, it may be that for some programs and activities, they actually slow down in the winter.  I doubt that many people want to have their windows replaced in the winter, for example.  A lot of renovation projects and new construction slows down in the winter.

     And so there may be some seasonal variation.  But just as a general early warning system for the stakeholders and the Board as to whether the company is greatly overspending its projected budget or underspending, I think these very simple reports would be useful.

     MR. BELL:  Thank you for that.  Question number 2:  Is it your proposal that the utility would collect the SSM, if any, from ratepayers and subject to Board review at the end of the three-year cycle?

     MR. CHERNICK:  Yes.

     MR. BELL:  And please confirm that your proposal does not include any mid-cycle or prospective collection of SSM.

     MR. CHERNICK:  Well, you could build in some prospective collection of SSM.  I didn't assume that, but 

-- I don't see why it should be necessary, particularly, since it's not a cost to the company.

     But it might work well as an incentive to put the money in the utility's pocket and then say, if you don't meet the incentive, it's going to come -- you're going to have to pay it back.  And that will add on your financial statements.  So you don't really want to do it.

     It's almost a psychological issue rather than a strict technical one.

     MR. BELL:  Thank you for that.

     Question number 4:  How would the average expected reduction be different than utilities' forecasts?  Is there a difference?

     MR. CHERNICK:  Here we're talking about lost revenues, and the lost revenues ramp-up over the course of the year or a three-year budget, over the three years, and so what I was thinking about was taking the total expected lost revenues over the three-year period, which will be very large by the last month of the last year and be very small in the first month of the first year, take that total and divide it by three and put it into annual rates on that basis.

     That may be the same thing as what you're thinking about with the utilities' forecast.  Obviously it would be the utilities' forecast as commented on by other parties and accepted or modified by the Board.

     MR. BELL:  Thank you for that clarity.

     If the utility were to perform this calculation monthly, who would it be reported to and for what purpose?

     MR. CHERNICK:  My point is that lost revenues really need to be calculated on a monthly basis, that is, they change from month to month, both because every month you've got more installations that are in place, reducing revenues; and because if you put something in in November for a space heating measure, you're going to be producing significant lost revenues over the winter, whereas if it goes in in March, you've missed that winter and it will be several months before you really start reducing revenues again.


I'm not saying that this is a calculation that you have to sit down and do every 30 days.  It doesn't have to be performed monthly -- has to be performed on a monthly basis.  It could be done entirely at the end of the three‑year period, taking monthly data on installations and monthly usage patterns for the measures, and adding them up.


I hope that clarified that.


MR. BELL:  Yes.  Thank you.  The last section of questions the Board Staff has is regards to research, and the last three are somewhat tied together.


MR. CHERNICK:  Right.


MR. BELL:  Do you believe that the soft ceiling should be set at a fixed percentage of the DSM budget?  If so, what percentage is appropriate?  If not, how should the amount be determined?


MR. CHERNICK:  No, I don't think a fixed percentage is appropriate, although sometimes percentages are useful in terms of sort of being an indication, if you look at other programs or other years, at how much is being spent on research compared to other things for various utilities.  It may give you a sense of an appropriate scale and cause you to ask questions about why this utility needs so much more or so much less research, compared to other situations.


But, basically, I certainly wouldn't advocate that it be a fixed percentage.


And the number -- in response to your number 8, I guess it is, about, Well, if not, how would you do it, it's based on the research needs, and those would be specific needs that have been identified by the utility, by the auditor, by the audit committee, by other stakeholders, in this consultative -- perhaps things that have been ordered by the Board in previous cases, and then an allowance for other issues that may come up, which, again, is the sort of thing that ought to be discussed in a consultative fashion.


And that would create a pot of money.  You would expect to spend most of it in known ways, although it may turn out that some of those studies are more expensive or less expensive, and you know that some questions will come up, or you would expect that some questions will come up that you haven't foreseen yet, and so you have a little money to deal with those.


And as long as you have lived within that soft ceiling, there is no further review under any normal circumstances, and then if there's a reason for going over it -- like, that's why it's called a soft ceiling, because you can go through it if some good reason arises, but you want to have a check-in with the Board about that.


MR. BELL:  Thank you, Mr. Chernick.  Those are Board Staff's questions.


MR. MILLAR:  Thank you, Mr. Bell.  

Mr. O'Leary.


CROSS-EXAMINATION BY MR. O'LEARY:

MR. O'LEARY:  Thank you, Mr. Chernick.  My name is Dennis O'Leary, and I represent of Enbridge Gas Distribution.  And I guess the first item of business is to provide an exhibit number for our questions.


MR. BELL:  Yes.  That would be Exhibit KT3.12.


EXHIBIT NO. KT3.12:  EGD’S QUESTIONS TO SEC

MR. O'LEARY:  Thank you.


Mr. Chernick, this is really a question that would be answered by your counsel, but we've requested copies of all documents that relate to your engagement by SEC in respect to this proceeding.


MR. SHEPHERD:  Mr. Chernick was engaged at a meeting, an in-person meeting.  There is no formal engagement letter.  All communications have been with counsel.  We no longer have a lead consultant, who would normally do this, so they've all ‑‑ they're all privileged communications.


MR. O'LEARY:  There are no written directions or instructions?


MR. SHEPHERD:  There are written discussions of the evidence between counsel and the expert that relate to how it fits the party's strategy.


MR. O'LEARY:  And the basis for claiming the privilege in respect of your instructions to an expert witness that has now been produced is?


MR. SHEPHERD:  They are discussions with respect to litigation strategy.


MR. O'LEARY:  All right, but just in terms of those portions which you say relate to litigation strategy, perhaps you could redact that, and those portions that relate to instructions as to what this expert witness has been instructed to deal with, how to deal with it, the assumptions that he's been asked to accept for the purposes of his testimony, the evidence he's been asked to look at, all those things we're entitled to receive.


MR. SHEPHERD:  That was essentially all done verbally.  There have been some e‑mails, but those e‑mails are all about strategy.  But you're welcome to ask those questions of Mr. Chernick, and he can tell you what instructions he got.


MR. O'LEARY:  Mr. Chernick, have you been instructed, in terms of your participation in this proceeding, to restrict your involvement to any particular issues?


MR. CHERNICK:  Well, we started with a broader range of issues that we wanted to cover, and given the amount of time available, we weren't able to cover them all.  And there were various points at which Mr. Shepherd indicated that he didn't think it was going to be feasible for us to work through an issue, and we put it aside.


MR. O'LEARY:  All right.  I note that you have not formatted your paper along the lines of the issues list, numerically.  You address some, but not all, of the issues.


Is it safe to assume, for the purposes of this proceeding, you will not be going beyond issues addressed in your paper? 


MR. SHEPHERD:  I think it's fair to say that if Mr. Chernick is asked questions about the other issues and he has an opinion, he's been in this business a long time and he'll offer the opinion, if he has it.


Is that fair?


MR. CHERNICK:  Yes.  I'm always reluctant to promise people what I'm not going to talk about.


MR. O'LEARY:  Well, I think out of fairness, if you were going to talk about it, now is the time, rather than saving it for a future date, which is late in the proceeding and unfair to those that are looking to prepare for the proceeding.  So if there's going to be anything else, I would suggest now is the time.


MR. SHEPHERD:  We're not lying in wait.  If we're asked questions about things that are not in Mr. Chernick's paper, he'll have to assess whether he has an answer that can help the Board.  But we don't have anything that we're holding back.


MR. O'LEARY:  All right.


Question 2 refers to page 3 of your evidence, Mr. Chernick, where it states that: 

"DSM costs and rates, including direct costs and rates, including direct costs, lost revenue and shareholder incentives..." 


And those are the values that you identified.  There may be more: 

"... should not normally vary during the rate plan."


Our question is:  Do you accept that as a fact that these  values, and perhaps others, have varied by not insignificant amounts on a yearly basis over the past five years, for example?  You would accept that?


MR. CHERNICK:  I'll accept that.


MR. O'LEARY:  Great.  Accordingly, if there is a credit or a debit in a variance account which may arise as a result of these variation, what is your justification, from a regulatory perspective, in the delay in the clearance of the amount that's recorded?


MR. CHERNICK:  Well, if you have a three‑year budget, you don't really know whether you're over or under the budget until the end of the three years.  So there's really no point, given the approach that I think makes sense here, which is to have a multi‑year budget -- there's no point in clearing the DMSVA more often.


The same thing is true for incentives.  If you have an incentive built on a three‑year plan, DSM plan, then you don't really know that the final value of incentive until the plan is over.  And there's no real point in trying to clear it.


I suppose you could ‑‑ and then for the LRAM, you've got some lost revenue projection built into your forecast and built into rates, and you may be above that in some years and below it in other years of the plan.  And, again, I don't really see the point of making a little adjustment one year, and then perhaps making an adjustment in the other direction the next year.


These are things that are dealt with differently in different jurisdictions.  In some jurisdictions, they like to change flow‑throughs for multiple items every month, and others, they like to have rates that are set for a period, and you try not to change those unless something dramatic happens.  And at the end of the period, you redo everything and set rates for the next period.

      So it's really -- I think it's simpler not to have a bunch of little adjustments flowing back and forth.  It reduces the administrative burden and regulatory burden for the Board, and all the parties.

     MR. O'LEARY:  Is your opinion based upon the assumption that you expect that there would be fluctuations both negatively and positively in respect of the variance account?

     MR. CHERNICK:  There certainly could be.

     MR. O'LEARY:  There could be.  Well, let me ask you about that, then.

      From Enbridge's perspective, and it's subject to check, but would you at least take it for the purposes of our discussion here that over the last several years there has not been an amount recorded in the DMSVA which would act as a credit to ratepayers?

     MR. CHERNICK:  I'll take that subject to check.

     MR. O'LEARY:  All right.  And therefore do you have any basis to suggest that the DMSVA will do nothing other than tend to increase over time?

     MR. CHERNICK:  Well, I don't see how you're drawing a conclusion about what might happen under a three-year plan in the future based on one-year plans in the past.

     MR. O'LEARY:  I'm simply saying that if you look back historically --

     MR. CHERNICK:  But those are one-year plans.  So you couldn't, in the year 2000, spend a year and a half's worth of budget and then spend less in 2001.  You didn't have it to spend in -- you couldn't pull it forward; let's say that.

     Similarly, since you had an individual year's incentive and budget and plan, if it looked like it was going to be more cost effective to slow down implementation and improve your marketing and then have a big burst of spending in the second year, you wouldn't have had an ability to do that within the plan either.

     The whole purpose of having a multi-year plan is to let you do those kinds of things, and therefore you can have inter-year effects that are quite different than you would have with one-year plans where you're just looking ahead at the one year and what you have to spend that one year.

     MR. O'LEARY:  All right.  Well, let me use the SSM as an example, just so I understand here, and this will probably answer question 7 as well.  But you would agree with me that under the proposals that have been put forward here, as a matter of methodology, there's been no suggestion that I am aware of that a penalty be included as part of an SSM.  Is that fair to say?

     MR. CHERNICK:  That's correct.

MR. O’LEARY:  All right.  So we would not likely see any negative recorded in an SSM variance account.  There's not an amount that's going to be owing to ratepayers over a three-year plan.

     MR. CHERNICK:  Well, if it's a three-year incentive, and you're saying maybe -- well, I guess it depends to some extent on what the Board winds up doing.  You could calculate -- if there's a proposal, if the company's proposal is accepted, in large part, by the Board, then you could say, Well, here's what we've done this year.  And that gets us up to this percentage of our three-year goals, and that earns us this incentive.

     And if the Board wanted to, I suppose the Board could go through the regulatory process of approving that small rate change.  I don't see the point of doing that, particularly.

     But the -- under any approach with a threshold, you're unlikely to be getting over the threshold until after, you know, well into the second year, anyway.

     MR. O'LEARY:  Right.  Perhaps, then, I just misunderstand what ultimately you're proposing. 

     Perhaps you could walk us through the mechanics of how you're proposing the SSM to ultimately be recorded, reviewed, approved and cleared.

     Are you suggesting -- just let me throw this out there:  Are you suggesting that the review and the approval of the SSM for the entirety of a three-year plan all be done at the conclusion of the three years?

     MR. CHERNICK:  Yes.  I'm not proposing that any of the adjustments go into rates until the end of the three years.

     MR. O'LEARY:  I understand the adjustment portion of it, but in terms of the review approval of it, are you saying that nothing is done until the end of three years?

     MR. CHERNICK:  I don't see why the Board would have to be involved.  The audit committee or the evaluation audit committee, and the auditor might very well be involved as time goes by to sort of spread out the level of work.

     MR. O'LEARY:  Is the audit being undertaken on a one-year term or a three year term, annual one-year term, versus a three-year --

     MR. CHERNICK:  Well, ultimately it's a three-year term, but since some of these are issues that -- or data that you're collecting continually, and need to be checked continually, and questions about the validity of assumption may come up as you go along, it probably makes sense to have the audit committee and the auditor working throughout the process.  And therefore you might at some point in year two say, Well, we have a pretty good idea what the audit conclusions are going to be for year one.  Maybe everybody's ready to wrap that up and say, Okay, we've got a subtotal, and we're going to keep going.  And we've got the total for the three years and then we take a number to the Board.

     MR. O'LEARY:  Right.  Accepting that for the purposes of our discussion here, that your proposal is accepted and there is this informal calculation of what was earned in a particular year of a three-year plan, you're saying that it is recorded into a variance account or it's not recorded?  In other words, I don't understand the basis for even establishing the variance account if, until the end of the three-year plan, you're not planning on presenting it for review and approval.

     MR. SHEPHERD:  Sorry, I don't understand question.

     MR. O'LEARY:  Well, I'm trying to what you understand you're proposing.

     If there is only, on an annual basis, an informal calculation as to what specifically, in this regard, the SSM that the company has earned in that particular calendar year, is there a need for a variance account, if you're not actually looking for an approval until two years hence?

     MR. SHEPHERD:  The reason I'm having a problem understanding it is that the same would apply to a one-year as three years; it doesn't matter.  If you had a one-year plan, why do you need a variance account at the end?  The answer is you need to record the amount somewhere once you've calculated it.  And why is that different than in the three-year plan?  That's what I don't understand in your question, Mr. O'Leary.

     MR. O'LEARY:  I'm trying to understand - let me get to the crux of it – is, on your proposal, would there be any interest payable, for example, on an SSM that's cleared three years or two years after it had been earned by a company?

     MR. CHERNICK:  In my view, it wouldn't be appropriate to have any interest on an SSM, since it's been calculated for a three-year period.

     MR. O'LEARY:  Right.

     MR. CHERNICK:  You might have a different answer for lost revenues or the DSM variance account.

     MR. O'LEARY:  I was just going to ask you that.  If you have an LRAM which has amassed an amount which works as a credit to ratepayers, in those instances, do you know whether you have the support from intervenors to waive the interest component?

     MR. CHERNICK:  Well, regardless of which way it goes, I think you would probably want to use the same rule.  But most of the lost revenue calculations I've seen have included interest.

     MR. O'LEARY:  Yeah.  And this may amount to more of a legal question, but I wonder whether or not, Mr. Shepherd, it is School’s position that what you're proposing is consistent with the requirements under the Act as to deferral accounts and them being reviewed and cleared promptly?

     MR. SHEPHERD:  Yeah, of course it is.  If the entry doesn't go into the deferral account until the end of the three years, because that's when you're measuring it, then it's how quickly you clear it after that that matters.

     MR. O'LEARY:  So there is no recording in a deferral account until the end of the three-year plan.

     MR. SHEPHERD:  Yes, just as there's none until the end of the year in a one-year plan.

     MR. CHERNICK:  I think you may be asking a question of whether the calculations which are done and agreed on with the auditor are formally booked by the company in some way and reported for accounting, for financial accounting purposes.

     And I don't really have any strong opinion as to whether that ought to be the case or not.  I doubt that either of these companies –- that these variance accounts are going to make much difference in terms of your financial status.


If there were some problem with the lost revenues being so large that it was making your financials look bad and making investors nervous, then I could see an argument for making the numbers more official.


And if the company's put on a case that that is likely, then I don't see why it can't become official in some way for the lost revenues.


But for the incentive, it really doesn't make any sense, and for the budget, it's a stretch to try and book it in a formal way in the middle of the period.


MR. O'LEARY:  Assuming for the purposes of our discussion that there is an amount that's a significant amount - in the tens of millions of dollars, for example - that has amassed at the end of a three-year term in respect of an SSM, the DMSVA, and perhaps the LRAM, have you an opinion as to how the Board should treat that from a rate-impact perspective?  Should that then be a factor that would be considered as to what is permitted as the DSM budget in the next rate plan -- in the next DSM plan, I should say?


MR. CHERNICK:  No, not normally.


MR. O'LEARY:  You don't pay any attention to the rate impact of the clearance of three years of these amounts?


MR. CHERNICK:  Well, if the company's total costs are rising rapidly, and, therefore we're looking at a 15 or 20 or 30 percent rate increase, and you have an extra ‑‑ you were talking about something in the tens of millions out of ‑‑ what, say, a $2 billion total customer bill.  We're talking about an extra 1 or 2 percent from a deferral, and then a couple of percent ‑‑ well, I guess the previous budgets are already built into rates, so they're not even an increase.


I doubt that it's going to be critical, but you look at rate impact, rate stability issues, on a total basis, and you look at what's happening.  And there may be times when the Board becomes very concerned about the size of the total rate increase, in which case it might look at a number of ways of deferring costs through a high‑cost period, including stretching out recovery of previous DSM costs or other regulatory assets.


But that's something you would really have to face when you're in the situation, if you're ever in the situation, and let's hope you aren't very often.


MR. O'LEARY:  But it's a possibility, you're ‑‑


MR. CHERNICK:  Oh, yes, of course.  And you can wind up in that situation for reasons that have nothing to do with DSM.


MR. O'LEARY:  At page 4 of your paper, you propose that: 

"A technically competent independent party selected and managed by or on behalf of ratepayers be retained." 


How do you propose that this occur and ensure that the interests of all ratepayers are represented fairly?


MR. CHERNICK:  Well, the standard of representing the interests of all ratepayers is a tough one, because ratepayers have different interests.  But the way that the Board's dealt with it, I understand, is to assign that responsibility to the audit committee.


In other jurisdictions, the regulator, the equivalent of the Board, selects and manages the consultant, or the Board Staff does, or there is some special ad hoc consultation group set up just to do that purpose.  But since you've already got an audit committee, it doesn't really seem to make sense here to invent a new wheel.


MR. O'LEARY:  All right.  You're not suggesting something different than what we heard from Mr. Neme earlier today, if you were here?


MR. CHERNICK:  No.  I think I was ‑‑ I think my suggestion is broader, and he suggests basically continuing with the existing practice and I don't see any particular reason to change that.  But if the Board decided that it wanted to have more of a hand in the process, that seems reasonable to me, too.  But I'm not advocating it.  I'm very mellow.


MR. O'LEARY:  At page 4 of your paper, Mr. Chernick, you indicate that a three‑year term for a DSM multi‑year plan is preferred.


If a utility were to file a five‑year rate plan, would it be your view that a five‑year DSM plan would also be appropriate?


MR. CHERNICK:  I think five years is really stretching it.  I think Mr. Neme went into that in fair detail.  You could have what you call a five‑year plan, but it has a mid‑term review, so it's really a three-plus-two plan.


In jurisdictions with very strong consultative processes, collaborative processes, you can imagine a longer‑term plan, because there's so much stakeholder oversight, including, often, participation by the Board of the regulator.


But you have to do something different than anyone has suggested here, I think, if you go much beyond three years.


MR. O'LEARY:  And if, for example, Enbridge was to file for its 2008 rate year a PBR plan, do you have a view as to whether a multi‑year DSM plan should commence in 2007?


MR. CHERNICK:  So the idea there is that you would have -- the first cycle would be four years, and then it would be three years thereafter?


MR. O'LEARY:  That could be one.  Would that be acceptable?


MR. CHERNICK:  I think it raises the possibility that some party or other, the utility or one of the stakeholders, one or more of the stakeholders, would want to avail itself of whatever exceptions or offering are available to re‑open the analysis before the end of the fourth year.


But you could start ‑‑ you could try that, but I would be very careful to make sure that there was some way to non‑disruptively re‑open issues.


It's especially problematic, in that it is the first year and that there's probably the ‑‑ well, I would expect there to be the most mid‑course corrections necessary in the first time through.


So you could certainly do a four‑year plan, but I would sort of put an asterisk on that that you expect a greater level of scrutiny in the middle of the plan than you would have normally.


MR. O'LEARY:  Thank you.  And I believe our last question is question 6, which is really one of clarification.


We were trying to understand specifically what you've stated at page 5, where you state that: 

"The maximum DMSVA increase should be limited to one-half of the average annual spending or one-sixth of a three‑year budget." 


I wonder if you could offer us an example, using dollars, as to how that works.


MR. CHERNICK:  Okay.  So if you're planning on spending $20 million a year, or $60 million in total, what I'm saying is that allowing for a DMVA (sic) of half of a year's budget - that is $10 million, which is also one-sixth of the budget for the three-year period - that that seems like a reasonable amount.  That's a bit larger than Mr. Neme's proposed 10 percent, a little smaller than the current 20 percent.


MR. O'LEARY:  All right.  So you are proposing that the DMSVA, if I could express it in percentage terms, would be the equivalent of -- in each of the years of the plan, I believe it's 16.6 percent of the budgeted spending for that year?


MR. CHERNICK:  Well, except it wouldn't be per year, but you could go over by that amount each year, or you could go over by 50 percent in the last year if you hadn't done ‑‑ if you'd exactly hit your budgets the previous two years, or -- it's a three-year -- in my view, it will be better to have a three-year budget rather than three one-year budgets.


MR. O'LEARY:  All right, but what I'm trying to understand, it's the aggregate.


MR. CHERNICK:  It's equivalent.


MR. O'LEARY:  So when you say $10 million, it's $10 million per year, so the DMSVA, under your proposal, the expenditure that the company could ultimately look to have approved and clear through the rates would be $30 million? No?


MR. CHERNICK:  No.


MR. O'LEARY:  Over the three years, 10 million?


MR. CHERNICK:  Over the three years, it would be 10 million.


MR. O'LEARY:  I see.

     MR. CHERNICK:  In any one year it could be the whole 10 million or zero, or actually, it could be effectively more than 10 million because you'd underspent in other years.

     MR. O'LEARY:  I would understand that to mean that you're proposing something less than Mr. Neme.

     MR. CHERNICK:  Mr. Neme was suggesting 10 percent, which in my example of a $60 million budget would be $6 million.  I came up with $10 million.

     I don't think that Mr. Neme and I have to fight out that difference.

     MR. O'LEARY:  Well, we can argue later.  Thank you, Mr. Chernick.

     MR. MILLAR:  Thank you, Mr. O'Leary.  

Mr. Smith, are you next?

     MR. SMITH:  Yes.  Maybe we should get an exhibit number again.

     MR. BELL:  That would be Exhibit KT3.13.

     EXHIBIT NO. KT3.13:  UNION GAS’S QUESTONS TO SEC


CROSS-EXAMINATION BY MR. SMITH:

     MR. SMITH:  Mr. Chernick, I believe you've answered most, if not all, of the questions.

Just with respect to the first question, Mr. Shepherd, I disagree that your e-mails to Mr. Chernick, regardless of the subject matter, are privileged.  So I'd ask you to produce them.

     MR. SHEPHERD:  That's a refusal.  

     MR. SMITH:  Second question, if you look at page 15 of your evidence, Mr. Chernick, I believe it's in the second paragraph of the first question under heading 7, you say:

"The expected life of every measure should

          reflect the period of time that the measure

          is likely to be used, which is generally less

          than its full engineering life."

And my question is:  Do you have any reports or studies that support that statement?

     MR. CHERNICK:  Well, I didn't have any at hand.  I could certainly find some.  But you understand that this is a logical proposition.  No piece of equipment can last longer than its engineering life.  When it burns out, it's done.

     But many things are replaced before the end of their engineering life, or removed, or cease to produce savings. 

When a house burns down and the furnace is destroyed, it's gone, even if it's only two years old.  And the same is true if you remodel and take out the high-efficiency kitchen that you just put in a couple of years earlier for a restaurant that's now gone out of business because it's going to be a dress shop and they don't need a high-efficiency kitchen in there anymore.  So...

     MR. SMITH:  I guess what I'd say to that is not being an engineer --

     MR. CHERNICK:  Yes.

     MR. SMITH:  -- I'm not sure I necessarily agree with the answer because I'm sure there are lots of Canadian military helicopters that are long past their full engineering life that still seem to be used.

     But be that as it may, if you could please produce the studies nevertheless, that would be appreciated.

     MR. NEME:  I'll see what I can do.  

MR. SHEPHERD:  We'll use best efforts to see what we can find out.

     MR. BELL:  That would Undertaking JT3.14.

UNDERTAKING NO. JT3.14:  TO PROVIDE MATERIAL TO SUPPORT STATEMENT FOUND AT PAGE 15, SECOND PARAGRAPH OF THE FIRST QUESTION UNDER HEADING 7

     MR. SMITH:  Thank you.   Question 3 I believe you've answered already, and really what you're talking about there is you would be filing a reports, you're proposing a report that would just compare projected spending versus actual spending today, which parties could then --

     MR. CHERNICK:  I'm sorry, I was still writing down  the -- some notes about the undertaking.

     MR. SMITH:  Question --

     MR. CHERNICK:  Yes, question number 3?

     MR. SMITH:  Just a comparison of projected to actual spending which the parties or the Board, on its own motion, could review?

     MR. CHERNICK:  Yes, and actual spending, and I would add commitments to the extent that the company has agreed to pay for things but the work hasn't been done or reviewed or whatever, and therefore the cheque hasn't been written.

     So there would be --

     MR. SMITH:  Other financial commitments, you're talking about?

     MR. CHERNICK:  Basically, financial commitments, yes.

     MR. SMITH:  The fourth question Mr. O'Leary just asked you about.  The fifth question, at page 11 of your evidence.

     MR. CHERNICK:  Mm-hm.

     MR. SMITH:  There's a reference to, I believe you call

them, allocation rules.  And my question is whether or not you're proposing that the allocation or attribution agreements between utilities be reviewed and approved by the Board?

     MR. CHERNICK:  Well, yes, if they're going to be the basis of an SSM, then the Board has to approve them.

MR. SMITH:  And what's the process you're proposing for that review or approval?

     MR. CHERNICK:  Well, I would expect that first the audit committee and maybe the consultative would review it.  In the best case, the recommendation would go to the Board without any dispute how it should be done, because some reasonable rule has been developed between the utilities and the other stakeholders.

     And as a default matter, I would expect that those would be filed at the end of the plan with the SSM claim, although if the utilities were nervous about it and would like some previous -- some prior review by the Board, I don't have any objection to that.  The Board would have to decide whether it wanted to deal with reviewing these very limited issues and documents between -- or among, could be among many, utilities.

MR. SMITH:  Just on that point, and picking up on an answer to Mr. O'Leary, I took from your answer that you don't have any strongly-held view about the appropriateness of clearing of an SSM or a DMSVA on an annual basis?  It's more in the nature of -- probably not necessary from a regulatory perspective, but no real harm is caused?

     MR. CHERNICK:  For the SSM, I would say there's – if you have a three-year plan and a three-year target, there's no basis for clearing anything prior to the end of the three years.

     For the LRAM, if the Board decided to do that, I don't see any particular damage being caused by doing it.  Personally, if I were on the Board staff, I would discourage them from adding those relatively small reviews.

      But if it seemed like it was going to be a big enough number to really bother the utilities, it's certainly something you could do.  And the same thing for the DMSVA, although there is the possibility that you'll overspend in one period and underspend in another.  So I'm not really sure why it makes sense.  But you could do it if there were some strong reason to; I just don't see the reason.

     MR. SMITH:  Okay.  Final question.  You used the wording...

     MR. CHERNICK:  Excuse me.

     MR. SMITH:  You used the wording:

     
"From time to time during the planned

          implementation period."

That's at page 12 of your evidence.

     I'm just wondering what you meant by "from time to time."

     MR. CHERNICK:  Well, let me try rephrasing the sentence.

     When management makes a decision about implementing the DSM plan, it should be using the best available information -- the best information available at that time.

     MR. SMITH:  So if it's an annual plan, it would be -- “from time to time” means annually?

     MR. CHERNICK:  No, because you're implementing the plan continually.  And if, six months into the first year of a three-year plan, you find that there's something very wrong with one of your assumptions about free-ridership or the relative efficiency of two kinds of measures that compete with one another, or that customer’s side of the cost turns out to be different so that the preferred measure now is the thing that was a back-up if the customer wouldn't take your preferred measure, those should be rolled into plan implementation as quickly as possible.  You know, when you see a car pulling out of a side street, you don't wait and say, Well, I've decided to go to the next corner; therefore, when I get there, I'll decide what else to do.  You put on the brakes when you see somebody pulling out in front of you.

     And the same thing should apply to running a utility

MR. SMITH:  So, just so I have it clear, then, what you're talking about is the assumptions "from time to time" could mean with great regularity, whenever you make a decision regarding plan implementation, if you feel that there's a change in assumption that should be brought forward and rolled forward.


MR. CHERNICK:  And change in assumption will usually result from evaluation reports coming in or some other new kind of information being available.  It's not that you wake up every morning with a different feeling about what the number might be.  Something will happen.


MR. SMITH:  It could be quarterly.  It could be every half‑year.  It could be more regularly than that.


MR. CHERNICK:  It could be one report comes in one week, and you decide to change the marketing materials as soon as you can get them off to the printer for a particular program or a particular piece of a program, and then three weeks later something else comes up, and you say, Oh, well, we need to tweak this part, as well.


MR. SMITH:  Thank you.  Those are my questions.


MR. MILLAR:  Thank you, Mr. Smith.  

Who is next?  Mr. Poch, please go ahead.


CROSS-EXAMINATION BY MR. POCH:

MR. POCH:  I guess this is following up on Mr. O'Leary's first question at this point.


MR. BELL:  Mr. Poch, sorry, if I can mark that as an exhibit, KT3.14.


EXHIBIT NO. KT3.14:  GEC’S QUESTIONS TO SEC

MR. CHERNICK:  Mr. O'Leary's first question had to do with communications.


MR. POCH:  All right.  Maybe it was the second, and that is:  Have you had an opportunity to read Mr. Neme's evidence?


MR. CHERNICK:  I have.


MR. POCH:  And the company evidence on the structure of the shareholder incentives?


MR. CHERNICK:  Mm‑hm.


MR. POCH:  And are you in a position to offer any ‑‑ I appreciate you haven't delved into that on behalf of your client, but I know, having employed you in the past, you have some expertise on incentive structures.  Are you in a position to comment generally on your reaction to those proposals?


MR. CHERNICK:  Yes.  Well, certainly if I had to pick one, I would pick Mr. Neme's in an instant.  The utilities are really asking for way too much money.  I think  Mr. Neme makes that point very well, and the structure of their request and incentive gives them significant rewards for doing a job that ‑‑ achieving levels of performance that really seem to be inadequate, levels of performance which other utilities have been penalized for, not rewarded.


So I would say that the utilities' numbers, certainly, are just completely unacceptable.  Mr. Neme's approach makes sense and sort of fits the basic principles that I've laid out in terms of not rewarding poor or mediocre performance, rewarding utilities for doing a good job, and then rewarding them at a high incremental rate to really push them from sort of an above‑average to an excellent level.


The utilities have argued that they need some ‑‑ as I read it, that they need some kind of a taste of success at lower levels than the 75 percent, and, you know, if that's true, then the Board could adjust Mr. Neme's formula somewhat and put in a lower slope below 75 percent doubt; 50 percent, or a very, very low one, even below that, you know, some fraction of a percent of the TRC.


If there's some sense that the utilities are correct that they're having motivational problems or morale problems as a result of not seeing ‑‑ not being able to smell the cheese, as the chairman of ‑‑ excuse me, the president of New England Electric used to say.


And it really ‑‑ and so long as those numbers are small, it doesn't really make much difference to the ratepayers.  And as long as the message to the utilities is clear that, you know, we're giving you this little bit here.  We're leaving a trail of crumbs for you to follow because we want you to find the good stuff at the end, that's okay.  But they should also know, then, that if they limit themselves to nibbling on the crumbs and they don't get past half of the target, then they're going to have to have a really good explanation why, or else they just can't be running this business anymore.  If they can't do a good job, somebody else should be stepping in to run the DSM programs.


MR. POCH:  Right.  And you may have answered my second question already, but let me just confirm.  I took it from your comments of a few minutes ago that, in general, you agree with Mr. Neme's proposal to expand the role of the audit committee to be an audit and evaluation committee?


MR. CHERNICK:  Yes, I think that would be very useful.


MR. POCH:  Thank you.  Those are my questions.


MR. MILLAR:  Thank you, Mr. Poch.  

Who's next?


MR. HIGGIN:  I can go next.


MR. MILLAR:  Mr. Higgin.  Thank you.


MR. BELL:  Exhibit KT3.15, VECC's questions.


EXHIBIT NO. KT3.15:  VECC’S QUESTIONS TO SEC

CROSS-EXAMINATION BY MR. HIGGIN:

MR. HIGGIN:  I also need to make a correction to question 2.  Unfortunately, I used the reference from Mr. Neme's evidence.  The reference should be, correction, question 2:  Reference Exhibit L, tab 12, schedule 1, page 12.  Repeat, that's question 2 is the reference, Exhibit L, tab 12, schedule 1, page 12.


MR. CHERNICK:  I did see some similarities to your questions to Mr. Neme.


MR. HIGGIN:  Yes.  Well, we're trying to get your views on some issues.


Now, you spent a bit more time than Mr. Neme on the question of LRAM and how it might work during the thing, but my first question, then, is a bigger question, and that is, and I asked him this question:  Are you in the camp that says volumetric targets should be ‑‑ I used the word "abandoned" or kept in tandem with TRC targets, when you come to the evaluation and running of DSM programs?


MR. CHERNICK:  You know, I think we may be using "target" in a couple of different ways here.


MR. HIGGIN:  Yes.


MR. CHERNICK:  I heard Mr. Neme answering that there wasn't any target in the incentive structure.


MR. HIGGIN:  Correct.


MR. CHERNICK:  And that's my understanding, as well.  There are jurisdictions that have relied very heavily or entirely on volumetric measures for determining incentives, and I think that's a very serious mistake, for the reasons that Mr. Neme laid out.


And there are other places where volumes have been used as a secondary test.  Maybe a portion of the incentive is based on volume, because the regulator wanted to make sure that the utility was focussing on conserving its fuel and not everybody else's fuel.  And sometimes just to ‑‑ because the regulator wasn't sure what the TRC numbers would wind up being, there was some kind of requirement that you have to save a certain number of megawatt hours or cubic metres before you're eligible for an incentive.


So there are places those have been used, and where they're used carefully, they're not necessarily a bad thing.  There's no specific proposal in Ontario to tack on that sort of bell or whistle.


But if somebody proposed it, it's the sort of thing that I would say, Well, you have to think about whether it makes sense and whether it's an improvement.


There's a different sense of target of:  Is there a savings level that you are using to determine that this looks like an adequate plan?  And the plan that you develop should have savings levels by class, by program.  It should have budgets by program, so it will have a projection of lost revenues, or that's relatively easy to guesstimate, and a TRC calculation.  All of those things tie in together through the plan.


If you want to call that volumetric number or string of numbers, if you want to call that a target, then I'd say, yes, you need to have some idea what that is, because that's what ties together other numbers that you're going to be building into the rates, like the lost revenues and the reduced sales, and, of course, the base budget itself.

     So with that clarification, I guess the answer is, I see no particular reason to adopt a formal volumetric incentive target at this time.  But, yes, having volumes in mind when you're setting all the other numbers and the rates is very important.  And that should be transparent.

     MR. HIGGIN:  So, to summarize, you should maintain metrics on volume on -- in the case of gas, or electric in terms of that, during -- on the program at the program level, you should maintain those metrics so that you know what's going on with those particular parameters.

     MR. CHERNICK:  Well, you certainly are going to be developing the volumes as part of estimating your lost revenues.  Volumes -- well, dollars are very easy to track, in terms of expenditures.  Volumes are more difficult to estimate, but they're easier than TRC benefits.

     So, in terms of giving yourself a sense –- giving various party a sense of how the program is going, it's useful to report that.  It's not a good measure, necessarily, of how good the program is overall because you do have some choices, as I think Mr. Neme pointed out, between short-lived measures and long-lived measures, and you can be spending a lot of money on long-lived high-return measures that are going to save you a lot of gas over 20, 30, 40, years, and it doesn't show up necessarily with big savings in the first year; and especially if you're really talking about the savings in this year, because money spent on new construction program, for example, may not really save you much gas until two, three, four years out, when the building is completed and fully occupied.

     So it's a convenient thing to follow.  It doesn't hurt to follow it.  It's easy to follow.  But you shouldn't be putting too much weight on it for evaluation purposes.

     MR. HIGGIN:  Can we just come become, then, to LRAM.

     One thing that I wanted to ask you, in your assumptions about LRAM, was the assumption that there would or would not be a volume forecast to be produced during each year of a multi-year plan?  My understanding is that, you know, the utilities are not keen on producing detailed volumetric forecasts during a multi-year incentive plan.

     MR. CHERNICK:  Well, if you're going to adjust your sales downward for anticipated DSM programs, I think you have to do that, essentially, on a monthly basis.  You're doing a forward projection of what your LRAM is going to look like afterwards, maybe without interest accrual.  But you have to say, This is when we expect measures to go in, and when they start saving energy, and how much they save each month, and therefore what revenues we've lost, and then from that you construct a sales forecast that you combine with your cost forecast and wind up with your revenue requirements, and develop a set of rates.

     So I think you have to do that.  If you're saying that the utilities are loath to share that in a transparent way, I would say that's a problem, and they certainly should be transparent about their projections.

     MR. HIGGIN:  No, one of the features, much mooted features, of a multi-year rate plan is the fact that basically the rates are indexed by some amount, could be CPI minus X, for example, if it's a rate cap type 1, and therefore there is no need to actually compute, except for the purposes of DSM, what the actual volume through-puts are under that under that mechanism.

     MR. CHERNICK:  In my experience, in setting multi-year rate plans, the utilities generally, they may be saying,

These are our rates as they are now.  We're proposing a 4 percent increase next year.  And then we have this escalator, which we think is going to be 1 percent a year, or whatever it is.  And here's our sales projection.  And here's our resulting return on equity, and see, it's all quite reasonable.  And so you do need a sales forecast for your rate period.

     Now, you may not be redoing that forecast every year, in regulatory terms, because you really don't care about forecasting in the middle of the rate plan.  But you do it initially and you should be able to break out savings expected from the DSM program, year by year, month by month, even, and then compare that to your later LRAM claim and see what the differences are.

     Differences aren't necessarily a problem, but if you wanted to do that comparison, you should be able to.  And I don't see that a multi-year rate plan defeats the need to have that kind of information available.

     MR. HIGGIN:  Okay.  Thanks.

     Could you provide any comments, if you have them, on their proposed market transformation incentive?  They give some more details on that in the evidence and undertakings they've given.  Have you had a chance to look at that, and do you have any comments on that relative to a standard SSM/TRC based?

     MR. CHERNICK:  The basic problem is that for market transformation, you can't apply an SSM kind of calculation because you really aren't looking at installations; you're looking at changing an infrastructure, which you expect to have benefits down the road.  But it's very hard to sort out exactly what those are, and most of the benefits may be happening outside your rate plan period anyway.

     And so, in that case, basically what makes sense in terms of incentive is to determine what you want the utility to do, to increase the percentage of high-efficiency appliances being stocked by dealers or wholesalers or whatever, or change the percentage of builders who are using a particular kind of construction or -– or even the number who have gone through a certain -- a training program.  Whatever your market transformation objective is, you figure out how to measure that thing, and then put some money on the table for the utility to do the thing.

     As I understand it, utilities are suggesting that they get paid for spending money that's arguably related to achieving the objective, and I don't think that's ever a good idea.

     If you know what you want, and you can measure it, then you should be giving incentives for achieving the goal, not for spending money that led you in that direction.

     MR. HIGGIN:  Okay.  Thank you.  That was very helpful. 

Thanks, those are my questions.  Thank you.

     MR. MILLAR:  Thanks, Mr. Higgin.  I think that's

everyone for Mr. Chernick.  So thank you, Mr. Chernick, Mr. Shepherd.

Madam Reporter, would you like a short break?  Yes, I think you would.  So we'll take ten minutes and be back at 3:15.  Thank you.

--- Recess taken at 3:05 p.m.

‑‑‑ On resuming 3:17 p.m.


MR. MILLAR:  Okay, thank you, everyone.  I think we'll get started again.  

Mr. Colton has now taken the stand.  Ms. Abouchar, would you care to introduce your witness?


MS. ABOUCHAR:  Sure.  Thank you.  Juli Abouchar, counsel for LIEN, and our witness is Mr. Roger Colton.  


LOW-INCOME ENERGY NETWORK - PANEL 1:

Roger Colton

MR. MILLAR:  Thank you.  I understand Mr. Warren is first, so perhaps first we should give an exhibit number to his pre‑filed questions.


MR. BELL:  That would be KT3.16.


EXHIBIT NO. KT3.16:  CCC’S QUESTIONS TO LIEN

MR. MILLAR:  Okay, over to you, Mr. Warren.


CROSS-EXAMINATION BY MR. WARREN:

MR. WARREN:  Mr. Colton, my questions are almost entirely directed to trying to understanding the nature of your proposal.  I wonder if I could begin by asking you to turn up page 2 of your pre‑filed evidence.  Do you have it?


MR. COLTON:  I do, indeed.


MR. WARREN:  Mr. Colton, you indicate that there are an estimated 14.3 percent of Ontario residents, or some 1.7 million persons, living at or below the low-income cut-off.


MR. MILLAR:  Mr. Warren, I'm sorry to interrupt.  Maybe I could ask everyone to move his or her mouth as close to the mike as possible.  Sorry, Mr. Warren.


MR. WARREN:  Can you tell me, Mr. Colton, of the 1.7 million persons, how many of them live in rental housing?


MR. COLTON:  There is information that has been published that indicates the number of households that live in rental housing, in multi‑family housing and high-rise housing.  Those are tables, and I would be more than happy to provide that table.


MR. WARREN:  Could I get an undertaking, please, then, to get them?


MR. BELL:  That would be Undertaking JT3.15.

UNDERTAKING NO. JT3.15:  TO PROVIDE A TABLE SETTING OUT, OF THE 1.7 MILLION PERSONS, HOW MANY ARE LIVING IN RENTAL HOUSING

MR. COLTON:  That table, again, does provide both rental housing, multi‑family rental housing, and high-rise rental housing.


MR. WARREN:  Thank you.  On page 3 of your pre‑filed evidence, you refer to or you suggest that any basic income eligibility should be set at 125 percent of the low‑income cut-off.  Can you tell me how that determination would be made?


MR. COLTON:  How the determination of whether somebody lives with income at or below 125 percent of the low‑income cut-off? 


MR. WARREN:  Yes.


MR. COLTON:  There are a variety of different ways that that can be done, and the selection of which way best matches the administrative capacity of the utility and the service provider network, whoever the utility selects as its service provider, is really an issue to be determined during the design of the program.  But some utilities operate their income determination on an application basis, where a household would come in and apply for the low‑income DSM program.


Some utilities submit names to a state or, in this case, provincial social service agency to have that agency determine and report back whether the household has income at the designated level.


Some utilities have in their own records -- because of information, income information, for example, that they may have taken with respect to deferred payment plans and will be able to determine from their own records what or whether a household lives at or below a certain income line.


So within that menu of available options, again, it would really be up to the utility and the program designers to make the selection, which is both from an effectiveness and a cost‑effectiveness measure, and a feasibility perspective best for that program.  It may differ between utilities.


MR. WARREN:  I take it that the answer to the question of who would make the determination is the utility; is that right?


MR. COLTON:  Well, the utility or its designee.  The utility may well have a service provider who would make that determination.  The utility may well say, Do what the Massachusetts utilities do, and do what the Pennsylvania utilities do, which is to submit a list of names to the relevant government social service agency, and the social service agency would make that.  But, ultimately, it's a utility program, and the utility or its designee would need to be satisfied that a household is income‑eligible for a means‑tested program.


MR. WARREN:  Mr. Colton, you've referred to two other jurisdictions and I'm wondering, is there a discrete universe of options or alternatives by which this determination could be made?  In other words, could you give us, by way of undertaking, examples of jurisdictions in which this determination is made and indicate how it's made?  Is that possible?


MR. COLTON:  I could do that.


MR. WARREN:  Okay, could I get an undertaking on that, please?


MR. BELL:  That would be JT3.16.

UNDERTAKING NO. JT3.16:  TO PROVIDE EXAMPLES OF JURISDICTIONS AND HOW HOUSEHOLDS BECOME ELIGIBLE FOR LOW-INCOME PROGRAMS 

MR. WARREN:  Also on page 3, Mr. Colton, you refer to targeting efficiency investments not only on the basis of high uses, but on the existence of payment troubles.


Can you tell me, first, who would make the determination of the, quote, existence of payment troubles?


MR. COLTON:  The utility would.


MR. WARREN:  And how would that determination be made?


MR. COLTON:  It would be made via an inquiry to their existing customer service information system.


MR. WARREN:  Okay.  Now, on page 6 of your pre‑filed evidence, you say as follows, "Landlords owning", and I'm looking at item 6 on page 6: 

"Landlords owning housing occupied by tenants whose energy use is individually metered have little incentive to invest in conservation improvements." 


And you cite that as a low‑income market barrier.  I'm wondering if you could tell me, sir, how would you propose that Union and Enbridge overcome that market barrier


MR. COLTON:  Most low‑income programs seek to overcome that and other barriers through a direct investment program that does not require the payment of a tenant payment toward the energy efficiency investment or the energy efficiency measure.


MR. WARREN:  Well, on the same page you indicate: 

"Tenants have little or no incentive to improve the landlord's property." 


And in like fashion, sir, how would Union and Enbridge overcome that barrier?  Would they invest, for example, directly in the ‑‑ let's say there's a multi‑rise, a high-rise, a multi‑family unit, and the tenants have little incentive to invest in a way that improves it.


How would Union and Enbridge deal with that?


MR. COLTON:  Well, I can give a specific example.  That probably would not be a low‑income program, if you have a high-rise, multi‑family building, as a general rule, that would be master‑metered off a single boiler and may even well be on a commercial rate.  And so that particular example would be outside the realm of a low‑income program, because you don't have a low‑income customer.


But for customers in other circumstances, again, the low‑income programs that are utility‑funded energy-efficiency programs, conservation and demand programs, generally involve direct investment with 100 percent program‑paid benefits, or 100 program‑paid investment.


MR. WARREN:  I'm going to posit an example and see if I can get at it this way:

     You have a high-rise, a multi-family unit building, that is occupied entirely by low-income residents, as determined by the criteria.  And the landlord has -- and the tenants have, as you pointed out, no incentive to invest in improvements in the landlord's property.

     Now, is it the case that Union and Enbridge would go to the landlord and make investments in the landlord's property in order to try and achieve benefits for the low-income residents?

     MR. COLTON:  To the extent that the utility would seek to include such a high-rise development as part of its DSM portfolio, the utility would go the landlord and work directly with the landlord, yes.  It would not be part of the low-income program.

     MR. WARREN:  But in those circumstances, sir, is the effect, then, that the utility's investment would be increasing the value of the landlord's property?

     MR. COLTON:  I agree that a utility's invest – energy efficiency investment, DSM investment, in any property increases the value of that property.  So, whether it's a landlord property or a homeowner property or a commercial property, the investment of energy efficiency in that property increases the value of that property.  Yes.

     MR. WARREN:  Page 7 of your pre-filed evidence, you indicate in the last section of it that:

     
"Low-income households tend to live in

          rental dwellings."

You say:

          "The finding has significance in two

          respects for the design of accessible energy

          efficiency programs."

The first is the one we've discussed:

          "Tenants have little real incentive to

          improve the landlord's property."

Then you indicate, secondly, that:

          “Low-income tenants tend to be more mobile."

Then you provide some data indicating that low-income households will not invest in a measure with a two-year payback if that household tends to move to a different dwelling every 12 months.   How would you propose, Mr. Colton, that Enbridge and EGD overcome that barrier?

     MR. COLTON:  The low-income market barriers that exist for energy efficiency measures are generally responded to through the development of cost-effective programs that involve a direct investment with a hundred percent program investment.

     MR. WARREN:  With apologies, Mr. Colton, I don't understand the answer.  Let me see if I can posit again an example.  You've targeted through -- the utilities have identified family A as being a low-income family, using your criteria, and the low-income family lives in a high-rise unit and it has a pattern of moving every six months, or something like that.  What programs are you proposing the utilities should apply to that family in order to ensure that they have full access to your DSM program, the utility's DSM programs?

     MR. COLTON:  I'm not proposing specific programs in this proceeding, and the issues list did not solicit specific program proposals.

     However, I do assert, as I did in my statement, that because of those specific market barriers, that without a specifically targeted low-income energy efficiency initiative, that low-income households will be systemically excluded.

     Once the determination is made, under the three questions that were included in the issues list, that there should be targeted efficiency measures, then it would be up to the utilities and the other stakeholders to determine what specific measures make sense from a utility perspective, and what specific programs make sense from the perspective of the stakeholders in that particular service territory.

     But it was -- but I did not view the issues list as requesting specific program proposals, and I didn't proffer any.

     MR. WARREN:  Fair enough, Mr. Colton, but I was asking the question at a different level.  And that is that you you've pre-filed evidence in which you've said that there should be DSM programs targeted for a low-income constituency, and you have said that one of the barriers is the reality that low-income families tend to move more than others.

     And so at a conceptual level, not a specific program level, at a conceptual level, what do the utilities do to overcome that barrier?

     MS. ABOUCHAR:  Mr. Warren, I'm afraid Mr. Colton has already answered this question on a conceptual level.  And I don't think there's any -- as he said, we're not going into program details at this hearing.

     MR. WARREN:  All right.  I'll take it that you can't answer the question.

     MS. ABOUCHAR:  The answer -- the question has been answered about a minute or so ago.

     MR. WARREN:  You and I can disagree about that, Ms. Abouchar.

      Can you turn to page 8 of your pre-filed evidence,

Mr. Colton.  You refer in -- if I can find a specific point on it, you refer at some point on this page, and I've lost my note of it, to low-income rate affordability programs.  Can you tell me, within the context of Enbridge and Union, what low-income rate affordability programs you're referring to?

     MR. COLTON:  I'm not referring to any specific low-income programs by either of the two utilities that you identify.  And assuming that the reference on page 8 is, the first line of the last full paragraph, the context of that reference makes clear that there wasn't a reference to specific utilities.

     MR. WARREN:  So my question, then, is to what extent, if at all, do your proposals for low-income DSM programs require the existence of low-income rate affordability programs for Union and Enbridge?

     MR. COLTON:  They do not.  The implementation of a low-income energy-efficiency program, a low-income DSM program, does not require as a prerequisite, the implementation of a low-income rate affordability program.

     MR. WARREN:  On page 11 of your pre-filed evidence, you refer to targeting low-income customers.  Is it your -- do I understand your proposal correctly that you are proposing that low-income DSM programs be targeted to specific individual low-income customers?

     MR. COLTON:  I don't understand your question. 

Low-income programs will be, obviously, by definition, delivered to specific individuals.  And, yes, those individual households will be screened against program eligibility criteria.

     MR. WARREN:  Well, let me posit an example to try and illustrate what I mean.

     Let's suppose that Enbridge Gas Distribution is able to determine that Robert Warren and his family are – meet the low-income criteria, and we live in a house in some part of Toronto.  Is it your proposal that Enbridge would come to my door and say:  We're going offer you these specific programs?

     MR. COLTON:  There are a variety of ways, as we talked a few minutes ago, through which a household can access a utility low-income energy-efficiency program.

     One is to do -- is for the utility to do exactly what you suggest.  And I've actually recommended that in circumstances where utilities would monitor their verified low-income households, their verified low-income customers, and particularly if that household or that customer is a high-use payment-troubled customer, then the utility would solicit that customer to participate in the program.  That is by no means the only way for a low-income customer to access a utility program.  And I've already indicated that I will provide you a list of the -- I believe you called it.

MR. WARREN:  Again, sorry, on page 14 of your pre‑filed evidence, in the second full paragraph, you say:

"One corollary to the targeting of energy efficiency measures to high-use payment-troubled customers involves the benefits derived by utilities that seek to integrate its energy efficiency functions with other low‑income initiatives pursued by the company itself." 


I take it, as a segue from your answer to my earlier question, you didn't have any specific low‑income initiatives for Enbridge and Union in mind when you wrote that?


MR. COLTON:  Well, there are really two types of programs here, and one is to have a low‑income program such as a rate affordability program, which neither utility has.  There are, however, low‑income initiatives ‑‑ or what I would refer to as a low‑income initiative or as a utility initiative that disproportionately serves low‑income folks.


For example, deferred payment plans are universal within the utility industry, whether it's the natural gas industry ‑‑ within the utility industry.


A utility that knows that a customer is payment troubled, either through the existence of a utility‑defined level of arrears or through the inability to maintain a payment plan would be a customer that a utility may well want to target for solicitation to participate in a low‑income energy-efficiency program.


In addition, some work I did with NIPSCO, Northern Indiana Public Service Company, which is a combination electric/gas company serving Northern Indiana, found that their budget billing customers, when they overlay their budget billing customers with their low‑income customers, there are a definable and easily determinable population of customers who would benefit from having a budget billed ‑‑ having targeted energy efficiency, that you can look at the payments of those customers on a monthly basis.  You can look at the payments that those customers make relative to the heating and non‑heating season, and you can look at what those payments cover as a portion of their total bill at existing usage levels, and you could look at what those payments would cover at a reduced usage level, given an energy efficiency investment, and you can determine that those budget billing customers would benefit from being targeted for participation in a low‑income program, a low income efficiency program.


MR. WARREN:  But my question was:  Were you referring to specific Union and Enbridge initiatives, or are there generically various ways they may go -- the utilities can go about this?


MR. COLTON:  I didn't have specific initiatives in mind, although, as I say, deferred payment plans and the ability to keep deferred payment plans, and budget billing plans, and the inability to have a budget billing plan bring monthly utility bills down to an affordable level are universal initiatives that were the initiatives, in specific, that I had in mind.


MR. WARREN:  On page 17 of your pre‑filed evidence, at the very end of the paragraph that continues at the top of the page, you say, and I quote: 

"Indeed, one basic component of any utility low‑income energy-efficiency program in Ontario is to do an 'institutional inventory' of the capacity to deliver low‑income energy efficiency to housing developments, whether new construction, moderate or substantial rehabilitation."  


Can you tell me what you mean by "institutional inventory"?


MR. COLTON:  Yes.  The utility would need to do an inventory of the agencies and entities that would have the ability and the capacity and the desire to deliver energy efficiency investments in low-income homes.  In some places, that involves community‑based organizations.  


In Colorado, when that inventory was done, it was found that there was both a community‑based organization component to it and a small business private component to it.


But it would be those entities that would have the ability and the capacity and the desire to deliver energy efficiency measures.


MR. WARREN:  And on page 18, when you refer to -- you say: 

"One component of a utility low‑income energy-efficiency program is a periodic inventory of the institutional capacity to deliver low‑income energy efficiency measures." 


Is that the same kind of thing you're talking about?


MR. COLTON:  Sure.  What you find is, particularly if a utility adopts a three‑year DSM plan, that capacity builds over time, and stable budgets allow the entities that deliver energy efficiency measures to develop their capacity.  And so the capacity could be expected to expand over time, and you would not want to do a single-point-in-time inventory, but you would want to do a periodic inventory.


MR. WARREN:  I'm going jump ahead just a couple of questions, Mr. Colton, to question 16.


Do you have an estimate of the cost to Enbridge and Union of implementing the programs that you propose?  


MR. COLTON:  I don't think that you can set a cost in the abstract.  I think that, as a general rule ‑‑ I not only think this, but it's true as a general rule that the cost‑effective energy efficiency potential exceeds the ability and the capacity and the desire to deliver that energy efficiency potential in any given year, and so the low income cost is really driven by the cost of the overall DSM program; that the low‑income DSM budget would be a component of the residential DSM budget, and, therefore, the dollar budget for the low‑income program would really depend upon what the dollar budget for the residential program is.


MR. WARREN:  Have you -- in preparing your testimony or your pre‑filed evidence, did you take a look at the DSM programs that Union and Enbridge are now offering?


MR. COLTON:  No.


MR. WARREN:  Okay.  You referred at various points to low‑income programs in Maine and Pennsylvania.  Could we look to those two jurisdictions, for example, to get a sense of what the costs would be of the programs that you're talking about?


MR. COLTON:  Well, you could look to them for a decision rule, perhaps, but I think the decision rule would not be substantively different from the decision rule that Chris Neme mentioned and that Mr. Chernick maybe even mentioned.  But I know that Chris Neme mentioned it, that you would look for a low‑income program to have a budget that is in the neighbourhood of 10 to 15 to 20 percent of your total program.


MR. WARREN:  You may not be able to answer this since you haven't looked at the Enbridge or Union programs, but is it your proposal that Enbridge and Union should increase their overall DSM budgets to accommodate your proposals for low‑income programs?


MR. COLTON:  I would expect, given the amount of money that I have seen as the expenditures by Enbridge on low‑income programs, that that expenditure would increase in response to my statement, yes.


MR. WARREN:  Okay.  But do you have any sense of how much the increase would be, percentage terms or absolute terms?


MR. COLTON:  No.  Again, one doesn't independently set a budget for the low‑income program.  The low‑income program, it is a low‑income residential program.  So the low‑income residential program is a component of the residential program, and one would set the residential program budget and then the low-income budget would be a subpart of that budget.

     MR. WARREN:  Under the kinds of low-income proposals you're proposing, would those programs be paid for by just other residential consumers or would they be paid for by the full range of customers of Enbridge and Union, for example, including commercial and industrial customers?

     MR. COLTON:  The low-income program, again, is simply a subcomponent of the total residential DSM program, and the low-income budget is a subcomponent of residential DSM budget.

     There isn't a commercial budget, a residential budget, an industrial budget, and a low-income budget.  There's a residential budget, and within that budget there is a low-income component to it.

     So however the residential budget, DSM budget, is allocated, would be the way the low-income residential budget would be allocated.

     Now, I would recommend, and I believe it's the policy of the Energy Board, that DSM budgets are allocated in a fully allocated cost-of-service study in proportion to the expenditures on that customer class.  But the more -- the bigger answer to your question is that the low-income DSM budget is allocated amongst customer classes in the identical way that the total residential DSM budget is, because it's simply a part of that program.

     MR. WARREN:  The reason --

     MR. COLTON:  It's not a stand-alone program.

MR. WARREN:  The reason that I asked the question in part, Mr. Colton, was that you refer at one point in your testimony to what I took to be issues of social equity.

     You talk, for example, at page 8 of your testimony -

I don't know that you need to turn it up – about distributional inequities.  And if there is a social equity component to low-income programs, I'm wondering why, at least notionally, the cost of those programs would not be as spread across the entire spectrum of customers of Enbridge and Union as opposed to just, for example, the residential customers.

     MR. COLTON:  Well, the distributional inequities that you refer to, and that I talk about on page 8, aren't distributional equities in a social sense.

     The distributional inequities that I refer to, as the context of my statement, I thought, made clear, involves the inequities from having low-income customers as part of the residential class pay for programs that they will be systemically excluded for -- excluded from.  It wasn't a distributional inequity, that phrase that you picked out of that bullet point, wasn't referring to a broad social distributional inequity of income or resources.

     MR. WARREN:  Well, fair enough, Mr. Colton, but are there issues of social equity writ large that underlie your proposal or not?

     MS. ABOUCHAR:  Which question is this?  I'm just trying to following along, Mr. Warren.  Where are we in your questions?

     MR. WARREN:  We're nowhere.  It's a segue from the allocation issues.

     MS. ABOUCHAR:  Sorry, this is a new question?

     MR. WARREN:  Yes.  It's a segue from -- it's a collateral to question 14.

     MR. COLTON:  My proposal is not founded on social equity issues.  My proposal, as my decision rule made clear, which is that a utility should continue to invest in cost-effective measures until either those cost – until they run out of cost-effective measures or they run you have to ability to deliver cost-effective measures, makes clear that a low-income energy efficiency measure has to meet tests of cost-effectiveness.

     And if you insist upon that rule, which I would  insist -- or I would recommend - I don't insist on anything - I would recommend that the Energy Board insist on that rule, makes clear that this is not being offered as a social equity program.  We're not spending energy  efficiency dollars that are on non-cost-effective measures for low-income folks and justifying it on the basis that we're doing it for low-income folks.

     We're saying that low-income energy efficiency measures have to meet tests of cost-effectiveness, just as commercial or residential or any other DSM measure would.

     MR. WARREN:  My final series of questions, Mr. Colton, relate to your proposal that, for example, Union or Enbridge might obtain information from one of our ministries with respect to who was in the category of the low-income person.

     Are there any confidentiality issues inherent in obtaining and using that information; and if so, how would you propose that they be overcome?

     MR. COLTON:  I can answer that in two different ways.

     First is that that's legal issue, and I would defer the specific legal ramifications to counsel to offer or argue out in the appropriate forum and document, which is not my -- that appropriate forum and document is not my testimony.

     From a factual perspective, moving away from the legal question to the factual question, I can tell you that there is, and speaking about American law, and I am an American attorney, there is a Privacy Act in the United States on the federal level, and most states have state Privacy Acts.

     Nonetheless, for purposes of enrolling customers in a program such as a low-income energy-efficiency program, the determination of whether a customer meets a certain  externally-defined income-eligibility guideline is considered to be a “routine use” and does not implicate the Privacy Act concerns.

     There are constraints, however, and as soon as I pass well beyond where you wanted to go, tell me, because I can talk about this at some length.

     MR. WARREN:  I'm not interested -- because this proposal is being made in respect of Enbridge and Union, I take it from your answer in regard to any confidentiality concerns arising out of legislation is not something that you put your mind to in preparing this pre-filed evidence; is that right?

     MR. COLTON:  No, I disagree with that.  I said that the specific legal statute to which you refer is something that I would have to defer to counsel.

     However, I do know, as a fact, that in each of the 

30-some jurisdictions in which I've worked, that there have not been privacy concerns, but there are constraints on what information is reported and how that information is used.

     MR. WARREN:  Let's move away for a moment from any legislative concerns about privacy to what you refer to as identifying persons with "payment troubles."

     Do you see any concerns in Enbridge providing information about individuals with "payment troubles" to, for example, a service provider who might be actually implementing a DSM program?

     MR. COLTON:  Implementing a DSM program on behalf 

of --

     MR. WARREN:  Of Enbridge or Union.

     MR. COLTON:  So Enbridge is, in fact, providing that information to itself, through the mechanism of providing it to the entity that is acting as its delivery agent. 

MR. WARREN:  Sure.

     MR. COLTON:  The answer to your question is no, I do not see a privacy concern from Enbridge providing information to its own agent.

     MR. WARREN:  Thank you.  Those are my questions.

     MR. MILLAR:  Thank you, Mr. Warren.  

I think Mr. Shepherd wanted to go next.  Does anyone object to that?

     MR. SHEPHERD:  If no one objects, I’d liked to.

     MR. MILLAR:  Mr. Shepherd, over to you.  We'll give your pre-filed questions an exhibit number.

     MR. BELL:  KT3.17.

     EXHIBIT NO. KT3.17:  SEC’S QUESTIONS TO LIEN


CROSS-EXAMINATION BY MR. SHEPHERD:

     MR. SHEPHERD:  I'm starting on page 6 of your material.  You made a statement: 

"Low‑income home owners are reluctant to borrow even interest‑free to invest in conservation."  


Do you have some support for that, some study or background knowledge that you could tell us about?


MR. COLTON:  Well, the primary support is simply that I've been working in this area for 20‑some years, and I can speak based on 20 years of effort that that is the case.


I imagine that there have been empirical studies that would document that, but I didn't make that statement based upon thinking of any particular empirical study that has been made by a particular utility or consulting firm.


It has universally been my experience, however, that that's the case.


MR. SHEPHERD:  Now, does that apply to on-bill financing, for example, out of energy savings?


MR. COLTON:  Yes.


MR. SHEPHERD:  Why is that; do you know?


MR. COLTON:  Well, I think that one of the reasons that it's true is because the low‑income households that I work with and the service providers that I work with tend to think in terms of bills and not consumption.  And it's very, very difficult to convey to somebody who is experiencing difficulty in paying their bill, the difference between a bill reduction and a bill avoidance.  And it might be difficult today to explain that difference.  


But, for example, I think this past winter would have been a good example where somebody may have had an energy efficiency investment made in their home and have been expecting a reduction in their bill, when, in fact, they didn't receive a reduction in their bill, because gas prices went up 50 percent and 60 percent, but what they did experience was a bill that was lower than it would have been in the absence of energy efficiency.


Now, you take a low‑income household that's having a difficult time paying their energy bill, in addition to buying food and clothes for their kids and their medicines, and try to explain the difference between a bill reduction and a bill avoidance, and suggesting that they borrow money based upon that distinction, and the answer you get is, Yeah, right.  Tell ‑‑ I'll talk to you again later.


MR. SHEPHERD:  You talk about low‑income ratepayers having very high hurdle rates.  Does that imply that their conservation goals would be better served by mandatory measures, such as technical standards or by fully funded government programs, rather than DSM programs delivered by utilities?


MR. COLTON:  I wouldn't agree with that.  I would -- the answer is, no, it doesn't imply that.


I believe that improving technical standards, assuming that you and I are saying the same thing when we say technical standards, certainly has its objectives that it would serve.  It's one reason that the low‑income energy advocacy community has been advocating for increased air conditioning standards, because that would improve air conditioners for all customers of new air conditioners.


However, low‑income customers often don't shop -- in the new appliance market, often don't ‑‑ they shop in the secondary market, as opposed to the new appliance market.  So an increase or an improvement, if you will -- if I can characterize the increase in standards as improved standards, an increase in standards may have an effect over the next 10 or 15 or 20 years, but it will not have an immediate effect.


So increasing technical standards would have its objectives but it would not provide the -- it would not meet the objectives that I've set forth for a low‑income DSM program.


MR. SHEPHERD:  Your paper talks a number of times about tenants, but doesn't refer expressly to another low‑income groups, retirees who have their own homes.


Is it your intention that your paper does apply to that group, and, your recommendation, would they be the same for that group as for the tenants, for example, that are the prime focus of your paper?


MR. COLTON:  Yes.  Indeed, the Canadian statistics that exist for low‑income aging homeowners indicates that the assets that are available to those homeowners are really quite limited, and I would not distinguish between low‑income tenants and low‑income homeowners.


MR. SHEPHERD:  But presumably program design is different, but the underlying principles are the same?


MR. COLTON:  That's correct.


MR. SHEPHERD:  Okay.


MR. COLTON:  That's correct on both points.  Both components of that question are correct.


MR. SHEPHERD:  Now, you've talked about the high mobility rates of low‑income households.  Do you have ‑‑ or do you have any familiarity with Canadian data that is similar to the US data?


MR. COLTON:  There is Canadian data, and the Canadian data is similar to the US data.  There is a Canadian ‑‑ most of the US data that I work with comes from the census bureau, from the US census bureau.  Most of the Canadian data I work with comes from Stats Canada.  There is a Canadian institute ‑‑ or institution or organization called CMHC, the Canadian Mortgage and Housing Corporation, that publishes information on mobility both by tenure and by income.  And that CMCH -- CMHC, CMHC data indicates both that mobility is higher when taking into consideration income, and certainly that mobility is higher when taking into consideration housing tenure, tenure meaning whether you're a tenant or a homeowner.


Now, clearly those two are consistent with each other.  One of the reasons that tenants are more mobile is because tenants tend to have lower income, so...


MR. SHEPHERD:  Okay.  


You talked on page 8 of your material about the savings in reducing arrears and reducing credit collection costs, and that sort of thing from DSM programs targeted at low‑income ratepayers.


Do you have some quantitative information that we can get a sense of how big are these savings?  How much of an impact will they have on the cost‑effectiveness of measures?  Do you have some information that can help us with that?


MR. COLTON:  Yes, there's a couple of ways that I can answer that.


One is that you can actually seek to quantify the dollar amounts that a low‑income energy-efficiency program generates as far as avoided working capital expenditures, avoiding bad debt, avoiding credit and collection expenditures, and the like.  I'm not sure ‑‑


MR. SHEPHERD:  Can I just stop you for a second?  Are there studies that have done that?


MR. COLTON:  Yes.  I'm not sure that the studies that give you a dollar amount would provide you any meaningful information.  What I could provide is there is a study that captures the multipliers that regulators have adopted for these various components and to reflect those components in the assessment of the cost effectiveness or cost-beneficialness of a low-income energy-efficiency program.


MR. SHEPHERD:  Do you have that document available to you?  Can you undertake to file it?


MR. COLTON:  I can -- yes.  I have a copy of that.


MR. SHEPHERD:  I'd like you to undertake to file it, then.  That would be very useful.


MR. BELL:  That would be undertaking JT3.17.


MR. SHEPHERD:  Sorry, 17?


MR. BELL:  17.

UNDERTAKING NO. JT3.17:  TO PROVIDE HOWARD OPPENHEIM REPORT

MR. COLTON:  Just to put this on the record, that document I'll refer to as the Howard Oppenheim report, so you should look for the Howard Oppenheim report.


MR. SHEPHERD:  With bated breath.


MR. COLTON:  Read it now.  Don't wait for the movie. 
     MR. SHEPHERD:  You said on page 10 of your report that when you have older, deteriorated building stock, if the building ceases to be habitable, that results in loss of load.  And we couldn't understand that that would be. 

Could you tell us how that would be?

     MR. COLTON:  If the building ceases to be ability, is -- there are two ways that that can be reflected in loss of load.  One is that the building is outright abandoned.  And if the building is abandoned, then the utility loses the sales which it will make to --

     MR. SHEPHERD:  Okay, then.  This is what I didn't understand.  Don't those people live somewhere?  They're still going to have load, they're just going to be living somewhere else; right?

     MR. COLTON:  Well, that may or may not be the case. 

Again, there is Ontario-specific data which indicates the relationship between payment troubles and homelessness.

     MR. SHEPHERD:  I see.  Okay.

     MR. COLTON:  But I do think that you will find an absolute decrease in the number of housing units that are available.  I don't think that your underlying assumption is necessarily accurate.

     In addition, even when you don't have an absolute decrease in the number of housing units available, looking at the physical structures as opposed to the households that occupy them, so I'm saying first there could be a decrease in the number of physical structures available.

     Second, even if it's not reflected in a decrease in the number of physical structures available, it's often reflected in an increasing vacancy rate.  So the structure isn't considered to be off the market, but there's an increasing vacancy rate.

     And you can trace those numbers.  You can trace those vacancy rates.

     MR. SHEPHERD:  Just following up on the same thing, if you're calculating an LRAM, wouldn't this load retention effect, then, mean that the LRAM for a low-income family would be lower?

     MR. COLTON:  In a theoretical sense, I would absolutely agree with you.  And I've never developed a mechanism for calculating an offset to lost revenues attributable to housing preservation.

     So my answer would be, if a group of us could develop a mechanism that would be mutually agreed upon to quantify a number, conceptually you would be correct.  If a group of us couldn't do that, I think that there are probably other program design issues that we could more beneficially address our time and resources to.

     MR. SHEPHERD:  Could that LRAM impact be substantial?

     MR. COLTON:  Substantial?  Well, whenever you have $12 natural gas, it could be substantial.

     In the grand scheme of things, I don't know.  I haven't -- I have never developed the quantification mechanism, and if it's a number that's small enough that it would get lost in the rounding anyway, then I wouldn't do  it.

     MR. SHEPHERD:  You're from the United States; right? 

And there’s a problem in some parts of the United States relating to deterioration of housing stock.

     MR. COLTON:  Absolutely.

     MR. SHEPHERD:  Do you know whether the Ontario data is similar in that respect, the amount of housing stock that's in danger of abandonment?

     MR. COLTON:  Well, I've looked at the Ontario data that is the Canadian equivalent to the data I would use in looking at the quality of housing stock, and there is a significant proportion of the housing units that serve low-income households that are in need of major repairs.  I mean, that's actually a category that's tracked by CMHC.  So that number is pretty high.  It's in the 30 to 40 percent range.

     MR. SHEPHERD:  The thing I'm trying to drive at, though, is you're talking about the load retention component of these programs.  And so I'm trying to drive at the proportion of housing stock that's at risk of abandonment, and therefore you would lose load.

     MR. COLTON:  Yeah.  I haven't quantified that, and I haven't developed a mechanism to quantify that.

     MR. SHEPHERD:  You've talked about the economic development benefits of DSM programs, conservation measures for gas, and I'm familiar with that argument with respect to electricity efficiency.  I'd ask you whether you have information that that's also true of gas efficiency measures, that is, that the demand-side measures produce better economic benefit than the supply-side measures.

     MR. COLTON:  I believe that is the case, that when you look at the multipliers, whether it's on a job creation basis, an economic activity basis, or an income-generation basis and you can move customer income, customer specifies out of the utility sector, and particularly into the retail trade sector, which would be the case for low-income household, even if the utility sector is the natural gas utility sector rather than the electric sector, that the multipliers are greater for the retail trade industry -- or the retail trade sector.

     MR. SHEPHERD:  Is that because Ontario doesn't produce natural gas or would you say that's true on a Canada-wide basis as well?

     MR. COLTON:  I think it's true on a Canada-wide basis. 

I think it's true due to the nature of the industry.  It's simply that the natural gas industry, while not as capital-intensive, clearly, as the electric industry is more capital-intensive than the retail trade sector.  And as you move into less capital-intensive industries, you have higher multipliers.

     MR. SHEPHERD:  Is that effect true for all gas

DSM programs or is it specific to low-income programs? 

     MR. COLTON:  It would be true at some level for all gas DSM programs.  There are economic multiplier impacts that are unique to low-income DSM programs.

     MR. SHEPHERD:  For example.

     MR. COLTON:  Period.  One of the things that we know is that a low-income energy-efficiency program will decrease the mobility of a low-income household by 15 to 20 percent.  And you can go through and quantify, and I've done this for -- in Colorado, for a study for the Colorado Energy Assistance Foundation, and did it again for Entergy Service Company, which is a multi-state electric company serving the mid-south.  And you can go through and quantify the lost wages associated with that mobility, with the search time, for example, associated with that mobility. 

We know that energy-efficiency programs can be an important tool in decreasing the number of disconnections on a utility system.

     Now, that will have its own utility-related cost impacts, but it also has a wage impact to the household because there are a certain number of hours that have been documented by Lisa Skumatz and the folks at SERA out of

Colorado, a certain number of hours that are associated with the reconnection of service.  And those lost wages -- those are just two examples, but those lost wages ramify through the economy.  And to the extent that low-income efficiency programs will reduce the mobility, will reduce the number of disconnects, there is a low-income-specific economic multiplier impact.

     MR. SHEPHERD:  Now -- and I'm looking now at page 14. 

And as I understand what you're proposing, you're proposing that within the low‑income customer groups, you should target high-usage customers as the primary thing, and then, within that subset, you should target customers with a history of payment problems; is that right?


MR. COLTON:  That's correct.


MR. SHEPHERD:  And so I'm trying to understand whether it's true that the history obtainment problem is only going arise at the margin in the high‑usage group; that, generally speaking, your prioritization principle is high usage?


MR. COLTON:  That's correct.  And, again, you're right, both components of that question are correct.  The primary targeting is high usage, and the high arrears.  It really is only a targeting or a decision rule for the customers on the margin.  If you have two equally situated high‑usage customers, then you have to make a choice between those two.


MR. SHEPHERD:  So you wouldn't design your program with that in mind.  You would design your program with high usage in mind, and the history of payment problems isn't really going to kick into it very much; right?


MR. COLTON:  I think as a general rule that the history of payment problems would not kick into it very much unless the utility really internalizes the notion that, as they should, that energy efficiency can be -- can serve the utility function of helping to address unpaid bills.


And if the utility were to not simply sit back and serve everybody who came in through the door but, instead, would start to do data mining on their system to find their payment-troubled customers, and then start looking for the high‑usage payment‑troubled customers, then payment troubles ‑‑ payment‑troubled status could be an important tool.


But from the perspective of targeting just as a decision rule, it would operate on the margin.


MR. SHEPHERD:  Why wouldn't you just use a straight cost‑effectiveness test?  Wouldn't that bring in both of those impacts?  Whatever customers the measures would be most cost effective, that's who you would go after?


MR. COLTON:  The problem is that you don't design low‑income programs on a measure‑by‑measure basis.  Chris Neme talked this morning and this afternoon about lost opportunities, and with low‑income households, in particular, once you get into the household, you want to do as comprehensive a job as possible in delivering services in that household.  It was with respect to the conversation about whether you should move to a 1.5 rather than a 1.0, and he said no.  And he's right in that, because once you get into the household, you want to do as comprehensive a job as possible in delivering measures.


So the cost‑effectiveness test would be on a measure‑by‑measure basis, and what you really want to do is to identify the households to go into, and then comprehensively serve those households.  It's the same reason that there should be as much joint delivery of services as possible, to the extent that one could get the water, electric, and gas industries operating together - yes, pause for laughter - to comprehensively treat the household, because the problem is that once a household is treating ‑‑ treated, the odds of that household being treated again at some point in the future is remote.


MR. SHEPHERD:  So it sounds like what you're saying ‑ tell me whether this is right ‑ is that your decision rule of high usage is, in effect, a proxy for cost effectiveness.  It's how you get to an easy way of getting to cost effectiveness?


MR. COLTON:  It's an easy way of determining the ‑‑ not cost effectiveness, but it's a proxy for determining how you can maximize the total savings on the system.


It doesn't maximize cost‑effectiveness, because you can get in and everything could be 1.2 or 1.08, or whatever, but you would maximize the total savings on the system.


MR. SHEPHERD:  You've talked about piggyback programs where you take a utility program and you piggyback it on a government program, for example, on page 15 of your material.


What ‑‑ in terms of calculating things like LRAM and SSM, what special rule would you use in those programs?


MR. COLTON:  I don't think there really is any particular special rule.  I was somewhat struck by this question.  I don't think that there is any particular special rule that would be used.  The rule would be that the savings that can be attributed to the utility investment should be used for the incentive payments and for the LRAM payments.


But that would be true whatever the program is.  You would perhaps need to pay particular attention to determining what savings are attributable to the utility investment, but that doesn't change the rule.  It's really a monitoring and evaluation and a verification task.  It's not a matter of establishing a special rule.


MR. SHEPHERD:  It sounds like you see this as sort of an attribution question.  And who are you attributing the savings to?


MR. COLTON:  It's not only sort of an attribution question; it is.  On a "but for" basis, it would be, would these savings have occurred but for the utility investment?  And if the answer to that is no, then the savings should be attributed to the utility program and treated accordingly.


MR. SHEPHERD:  If savings wouldn't have been achieved but for the utility money, but they also wouldn't have been achieved but for somebody else's money, do they both get credit?


MR. COLTON:  In the US, I think that might, in fact, be the case.  When we -- but from a regulatory perspective, I don't know if that's a meaningful question to have to answer.


I know in the US there is the federal program, the weatherization assistance program.  And there is a question whether the WAP program invests in cost‑effective measures, and I believe that in those instances where a utility program piggybacks with a WAP program and the energy savings would not have existed but for either one of their respective contributions, utilities for the regulatory process would claim the savings and the weatherization assistance program for its evaluation purposes would claim the savings, as well.


And I think they would both be ‑‑ they would both be right.


MR. SHEPHERD:  You said on page 17, and I'm going to quote it to you: 

"Programs are fully accessible to the extent that the utility funding the program increases its low‑income DSM budget until the company exhausts its cost‑effective measures or until it exhausts the institutional capacity to deliver cost‑effective measures, whichever comes first." 


The first question on this is:  Whose institutional capacity are you talking about, the utilities or the third party providers that are delivering to low‑income consumers? 


MR. COLTON:  Whoever the utility program design folks decide they're going to use as their program delivery network or their program delivery system.  If they do it completely in‑house, then it would be in‑house.  If it's a program delivery system that relies upon third-party service providers, then it would be the third-party service providers.


MR. SHEPHERD:  Or it could be a combination, because one of the resources is money?


MR. COLTON:  Yes.


MR. SHEPHERD:  So when you run out of budget, you stop?  When you run out of your budget, that would be another reason to stop?


MR. COLTON:  Sure.  Oh, sure, but we were talking -– I was talking about a decision rule on how to set your budget with which to begin.  But, yes, obviously when you run out of your budget, you stop.

     But the flip side is, you don't budget for more than you can spend.  And that doesn't do you any good if you develop a budget that is far greater than you can deliver in actual services to low-income households.  Then you have broken this decision rule.

     MR. SHEPHERD:  So you agree with Mr. Neme that you should, in effect, run as fast as you can, hire as many people as you can to do DSM, spend as much money as you can physically spend to get cost-effective DSM, whether it's low-income or not low-income?

     MR. COLTON:  Well, I'm not sure that that's exactly what Mr. Neme said.  But within the constraints that 

Mr. Neme set forth, I agreed with his comments earlier today.

     There have been programs -- or I think there could be programs where you would ramp up faster than -- or you would ramp up so fast that it would create confusions and inefficiencies and all sorts of awful things.  And that doesn't serve anyone's purpose.  It doesn't --

     MR. SHEPHERD:  But the question I'm trying to get at, this is the part I don't understand, that's confusing me, is it sounds like what you're saying - tell me whether this is right - is that the way you set your budget is operationally you decide, how much could I possibly spend, effectively, and whatever that number is, that's what you spend?

     MR. COLTON:  Within the operational constraints that you mentioned, I agree that a utility should seek to maximize its delivery of cost-effective measures, subject to operational constraints.

     MR. SHEPHERD:  So you wouldn't include short-term rate impact as an issue?

     MR. COLTON:  Well, I would not.

     MR. SHEPHERD:  This, the same principle that you're

talking about, applies to both low-income and not-low-income programs; right?

     MR. COLTON:  Absolutely.  If it's a cost-effective measure, if the demand-side measure is on a lifecycle basis less expensive supply than the equivalent supply, it doesn't make any difference whether it's commercial, residential, low-income residential, or something else.

     MR. SHEPHERD:  Now, you're talking about doing as much and spending as much as you reasonably can on low-income ratepayers.

     How do you make the judgment call as to how much of your resources you apply to low-income and to non-low-income ratepayers?  What's your decision rule there?

     MR. COLTON:  Well, I agree with Mr. Neme's testimony, again.  I believe that what you want is, within your residential budget, is to have a low-income budget that is reflective of the contribution of revenue -- of low-income revenues to total residential revenues.

     MR. SHEPHERD:  Okay.  Now, I want to come to what is the hardest part here, because in essence what you're talking about with the low-income program is changing the principles for how much the utility pays as opposed to how much if the customer pays per measure; right?  That's why a low-income program is designed because the customer can't pay as much?

     MR. COLTON:  Yes.  As I've indicated a couple of times, low-income programs that I recommend involve a hundred percent direct investment.

     MR. SHEPHERD:  So in your view, the customer contribution should be zero?

     MR. COLTON:  Yes.

     MR. SHEPHERD:  Are there circumstances in which it's beneficial to have some level of customer contribution?

     MR. COLTON:  Well, we had some questions earlier where the situation was posed that you have a multi-storey, multi-residential dwelling unit that is a rental unit that is a hundred percent low-income.  I believe that you can get into multi-dwelling units that have low-income households in them where it would be fair to seek a landlord contribution to that but --

     MR. SHEPHERD:  That's a separate question, though.  I'm going to get to the third-party contribution.

     I'm just talking about customer and utility right now.

     MR. COLTON:  Okay.  I would not recommend -- I would not recommend a low-income program with a customer contribution.

     MR. SHEPHERD:  Okay.  So now let's turn to the third-party question.  Is there a decision rule that you would use to determine how much the landlord or another social agency should pay of the cost of -- or of a program?

     MR. COLTON:  Well, when you talk about a social agency, I think one rule would be is that you don't displace an expenditure that would otherwise have been made.

     As far as third parties, such as landlords, I wish that I could say that there was some decision rule that I would advance, but I've been involved with the collaborative efforts to determine what landlord contribution should be sought, both for utility programs and for federally funded programs, for the WAP program, and there's never been a rule of thumb or a decision rule.  It's really been driven by what do we think we can convince the landlord community to provide without shutting down the program altogether by requesting too much.

     MR. SHEPHERD:  Now, the principle of supplying a hundred percent of the costs or a hundred percent less whatever you can get out of the landlord or whoever else is around, should that same principle apply to programs for people who are not low-income ratepayers?

     MR. COLTON:  No.

     MR. SHEPHERD:  Okay.  What would be the different principle you'd use, and why?

     MR. COLTON:  Well, I really don't design non-low-income programs, so I should leave that to people who do design non-low-income programs.

     But the basic principle is that, I would think actually, let me not just think out loud.  This is not the appropriate forum for that.  I really design low-income programs.  And the market barriers that are unique to low-income folks that I've identified in my statement, I believe, call for a hundred percent direct investment program.

     MR. SHEPHERD:  Your hundred percent rule is based on ability to pay.  That's the criteria; right?

     MR. COLTON:  Inability to pay and willingness to pay.

     MR. SHEPHERD:  Okay.  Can you tell us why -- you've painted it as sort of black and white.  You have low-income, this category, that's one rule.  And then there's no gradation between that and rich people.  Isn't there some in between?  And how do you deal with that?

     MR. COLTON:  Well, in fact, my statement does provide for an in-between, in very squishy terms, because I think that it's an issue that calls for the considered deliberation of a local design team.  But I talk about how a proportion of the low-income budget should be set aside for those customers or those households that are marginally over your income eligibility guideline, because wherever you draw the line, it makes no difference at what income you draw the line.  There's going to be somebody who is marginally over the line.

     And I think that a local design team should be given the flexibility to address the very issue that you're talking about, to say:  Look, in Toronto we have a group of folks, a group of older, aging homeowners who may be marginally over the income line but have significantly higher medical expenses.  And we want to be able to serve that population.

     That might have been a bad example, but there will be people who are marginally over the line that I would give a certain amount of flexibility to the local design team, and

I provide for that in my statement.

     MR. SHEPHERD:  We give you an example, in question 

15.6, a measure that costs a thousand dollars and will save 

2,500 of TRC over its useful life, the MPV.


And I take it what you're saying is, for a low‑income ratepayers, the utility should pay that full thousand, and the fact that there is a certain amount of saving, however big the saving is, the TRC benefit is not relevant to that consideration; it should be 100 percent, period?


MR. COLTON:  Yes.  I agree with that.


MR. SHEPHERD:  Is there a point at which the TRC benefits would be so great that you would say even low‑income ratepayers should be participating, because they're getting the benefit?


MR. COLTON:  If there is such a point, I haven't seen it yet.  I don't mean to be flippant about that, but I haven't seen such a program yet.


MR. SHEPHERD:  Would that same principle be applicable to entities like schools and hospitals that have similarly limited abilities to pay?


MR. COLTON:  I don't have an opinion on that.  The reason I hesitate so much is because it seems like the market barriers would be different for schools and hospitals.  To switch it from schools and hospitals to small towns, I've been involved with my local community -- I live in a community of 25,000 people, with office community development that has two staff people in it, and we've been, over the last year, in the process of hiring an ESCO, an energy services company, to come in and do a shared-savings contract for our community.  Our community has no money to pay for an ESCO, but it does have the capacity to make the determination and to make the distinction, for example, between a bill reduction and a bill avoidance; that it may be possible ‑ it's not only possible, it's likely ‑ that the future energy budgets of Belmont will not go down, but they will be lower than they would have been, but for the fact that the ESCO came in.


I believe that a school and a hospital probably have that ‑‑ the capacity to make that type of determination.  So, to that extent, I would say no, but I haven't thought through what an appropriate school or hospital program should look like.  So my opinion is very narrowly constrained when I say that.


MR. SHEPHERD:  I'm going to skip question 16 because, reading it again, I don't understand what I wanted to ask.


And I take it that question 17, which asks you to compare low‑income schools to ‑‑ or low‑income programs to, in effect, MUSH programs; your last answer is what you would say for that, as well?


MR. COLTON:  My answer simply is I haven't thought through what the market barriers could be for schools and hospitals.  I haven't thought through what the objectives would be.  I haven't thought through what the service delivery mechanisms would be.


So I could not offer an informed opinion.


MR. SHEPHERD:  Those are my questions.  Thank you.


MR. MILLAR:  Thank you, Mr. Shepherd.  

Who's next up?  


MR. DeROSE:  Mr. Millar, if I can indicate just one thing.  As you may know, IGUA submitted a two‑prong question on Monday.  It has been answered through the cross‑examination of the previous parties, so I will not be looking to ask questions.  Just as a matter of procedure, I don't know whether you want my questions to be marked as an exhibit or not.


MR. MILLAR:  Sure.


MR. DeROSE:  I'm in your hands.


MR. MILLAR:  We might as well.


MR. BELL:  We'll mark them as KT3.18.


EXHIBIT NO. KT3.18:  IGUA’S QUESTIONS TO LIEN

MR. DeROSE:  Okay.


MR. MILLAR:  Thank you, Mr. DeRose.


MR. DINGWALL:  I have got another question of procedure.  I'm not sure how much more time we're going to be spending here today.  However, Mr. Rowan, on behalf of CME, is scheduled to appear next.  Now, I've spoken with number of parties who had submitted written questions in advance, and they've indicated, them being Schools and GDC, that they would be content with written responses, as they have other scheduling commitments that would prevent them from being here tomorrow.  


I'm wondering if that potential opens up any interest for any other parties that may have questions of Mr. Rowan, as that may have some impact on our scheduling.  


MR. MILLAR:  I think we'll turn it over to the utilities for an answer on that.  It's apparent to me we're not going to finish with Mr. Rowan today, I can't see, the way we're going.  I would imagine we still have some questions left for Mr. Colton, and it's already almost 5 o'clock, and I think the court reporter's hands will fall off if we go for too long.  So, Mr. O'Leary, or Mr. Smith?


I should also point out that technically, it actually will require a Procedural Order or something if we're going to allow Mr. Rowan's questions to be answered in writing, because that would be different from how we've done everyone else.


MR. DINGWALL:  Unless everybody agrees to take undertakings.


MR. POCH:  Why don't we just take an undertaking number from Mr. Rowan indicating he'll provide those answers in writing?


MR. SMITH:  I don't want to be the stick in the mud, but I just wonder how long people really think they're going to be with Mr. Rowan, because on my questions, there aren't many.


MR. MILLAR:  Well, if we can do this in half an hour or less for Mr. Rowan, I think we can probably impose on the court reporter for that long, because I would prefer 

to --


[Off-the-record discussion]


MR. MILLAR:  Well, that's what I mean, a half an hour.  Well, I guess we'll have to see where we are when we're done with Mr. Colton.  It seems there's still a fair ways to go with him.


MR. DINGWALL:  What time are we breaking for the day, Mr. Millar?  


MR. MILLAR:  Well, we have to finish Mr. Colton, I think, and then I guess we'll have to assess if it's feasible to try and squeeze Mr. Rowan in or not.  So maybe we should just proceed with Mr. Colton and see where we are when we're done with that.  So, Mr. O'Leary, are you next?


MR. O'LEARY:  Yes, or is Board Staff going to ‑‑ did I miss Board Staff's questions?


MR. MILLAR:  Yes, you did.


Oh, I'm sorry.  You didn't miss them.  We don't have any.  That's the answer.


MR. O'LEARY:  We've switched the ‑‑


CROSS-EXAMINATION BY MR. SMITH:

MR. SMITH:  Sorry, I'll go.  And why don't we mark my questions as a...


MR. BELL:  That will be Exhibit KT3.19.


EXHIBIT NO. KT3.19:  UNION GAS’S QUESTIONS TO LIEN

MR. SMITH:  You'll be pleased to know, Mr. Colton, I only have two questions.


The first question is to provide a copy of all of your engagement letter and any correspondence between you and your client with respect to your representation in this matter.


MR. COLTON:  I do not have a written engagement or a written retainer agreement.  The instructions -- instruction that I was given for the proceeding was to address the three questions that involved the targeting of DSM programs.  There are three questions that I ended up addressing.


MR. SMITH:  Do you have any -- were there any memos or e‑mail communication between you and your client or your client's representative?


MS. ABOUCHAR:  Any communications with counsel was for the purpose of providing legal advice to my client, and we would not provide those on the basis of privilege.


MR. SMITH:  You're claiming privilege over communications with a third party?


MS. ABOUCHAR:  Yes, communications on the ‑‑ for the purpose of providing legal advice to our client.


MR. SMITH:  Notwithstanding that he's testified?  I just want to understand.


MS. ABOUCHAR:  Yes, that's right.  You understand correctly.


MR. SMITH:  And are there any drafts of your report, sir?


MR. COLTON:  I don't know if there would be drafts that would survive the final draft.


MR. SMITH:  Well, can you just take a look for me, and if there are, perhaps ‑‑


MS. ABOUCHAR:  Any drafts would be representing positions that have changed over time and wouldn't be relevant or available either.


MR. SMITH:  That's absolutely incorrect.  So if you have any drafts, I'd ask that you produce them.


MS. ABOUCHAR:  Well, we're not.  We're refusing to produce them.  I mean, if there is a question specifically that you would like to ask, we'll answer it.  On that basis, if you want to ask the witness a question that you're concerned about, we'll answer it.


MR. SMITH:  Well, quite apart from just the fact that it has to be produced, it's hard to imagine a question based on a draft that I haven't seen.


But in any event, the second question is, just on page

3 of your evidence.  This was more by clarification.  I just wasn't sure, under question 13.1, second paragraph, you list a number of energy-efficiency programs.  And my 

understanding is, a number of those are electric

technologies; have I got that right?

     MR. COLTON:  Cooling could be, or would be --

     MR. SMITH:  I was thinking specifically of the cooling

system.

     MR. COLTON:  No, cooling shouldn't be there.  Ask your

question, and I'll answer it.

     MR. SMITH:  Well, my question was simply whether you're advocating gas utility DSM program funding for

electric technologies as well?  I take it from your answer that you're not.

     MR. COLTON:  No.  As a general rule, gas customers

should pay for gas DSM.

     MR. SMITH:  Okay.  And the final question, I was looking through your CV and I didn't notice your academic qualifications, and then I heard you say to Mr. Warren in response to a question that you were an attorney.  So I was just wondering if you could just provide us with your academic qualifications for the record.

     MR. COLTON:  Sure.  I have an undergraduate degree in

journalism, political science, and speech.  I have an

advanced economics degree -- an advanced degree in 

economics, an M.A. in economics, and I have a J.D.

     MR. SMITH:  And maybe you can just, by way of

undertaking, add that information, if you could, to your

CV, and then provide it to the parties?

     MR. COLTON:  We will do that.

     MR. SMITH:  Thank you very much.  Those are my 

questions.

     MR. BELL:  Okay.  That will be Undertaking JT3.18.

UNDERTAKING NO. JT3.18:  FOR MR. COLTON TO ADD ACADEMIC QUALIFICATIONS TO CV AND PROVIDE IT TO THE PARTIES

     MR. MILLAR:  Thank you, Mr. Smith.

Mr. O'Leary.  


CROSS-EXAMINATION BY MR. O’LEARY:

     MR. O'LEARY:  Thank you, Mr. Millar.  

Mr. Colton, my list of questions has similarly been reduced as a result of the examination to this point, but I did have some questions that hearken back to the questions by Mr. Warren, starting at page 2 of your pre-filed evidence.  And to put this in context, what we're trying to understand is whether or not the statistics you've quoted would have any bearing, or would they act as a proxy and assist the utilities and the Board and intervenors in developing a budget that is appropriate for low-income programs.

     And so, with that context, can I ask you first of all, if you go to your footnote number 1 on page 2, where it identifies that 14.3 percent of Ontario residents, or 1.733 million persons, were living at or below the pre-tax level 

-- I should finish that -- low-income cut-off level.

     Can I ask you whether or not, as it reads, that refers to individuals as opposed to households?

     MR. COLTON:  Yes.

     MR. O'LEARY:  All right, so would it be unfair to characterize a household that had two low-income individuals in it as possibly exceeding the low-income threshold?

     MR. COLTON:  Well, the data I have on households is, households with at least one low-income person in it.

     MR. O'LEARY:  Okay, but --

     MR. COLTON:  So --

     MR. O'LEARY:  All right.  Sorry.

     MR. COLTON:  So I agreed to provide an undertaking earlier with data in it, and that data, I think, gets around the concern you're expressing.

     MR. O'LEARY:  And I appreciate the undertaking but we haven't seen it yet so I'm just trying to be certain whether or not your response to that undertaking will address our concern, and that is, when we're looking at the size or the number of low-income households, or, better put perhaps, customers that we have in fact identified as low-income households --

     MR. COLTON:  Yes.

     MR. O'LEARY:  -- versus just low-income residents, which, when combined, may exceed your cut-off?

     MR. COLTON:  No, because the -- when you do income verification, the low-income status of each of the persons in the household is assigned -- let me back up.

     Each person in the household is assigned the low-income status at the head of the household.  And so it's not as though you would add the incomes of two individuals who are below -- who are in the same household but are below the low-income cut-off before you add them up, but you would add them and up they would exceed the low-income cut-off.  That situation would not arise.

     MR. O'LEARY:  Sorry, if I understand you correctly, and I may not, but what I think you're saying is that your response to the undertaking given to Mr. Warren will not identify, as a matter of fact, the number of households that would fall below your low-income threshold level.

     MR. COLTON:  No.

     MR. O'LEARY:  It is looking at the resident, which is the head of the family, so to speak?

     MR. COLTON:  No, I think it -- I think that the low-income -- that the undertaking that I'm going to provide will, in fact, identify the low-income household.

     MR. O'LEARY:  I guess what I still don't understand is will that undertaking show us that, in a certain number of households in Ontario, it has considered the fact that there may be two people or more that are working and contributing to the cost of that household?

     MR. COLTON:  Yes.

     MR. O'LEARY:  That undertaking will do that?

     MR. COLTON:  Yes.

     MR. O'LEARY:  So we will then know approximately how many households or customers to have utilities would, in the aggregate, fall below your low-income level?

     MR. COLTON:  Yes.  Rather than having individuals, as I provided in this footnote, you will have households.

     MR. O'LEARY:  Okay.

     MR. COLTON:  And households are much more comparable to customers than individuals.

     MR. O'LEARY:  Okay.  I understand.  And just to take it one step further, will the undertaking identify that a number or percentage of these low-income households which live in rental apartments?

     MR. COLTON:  Yes.

     MR. O'LEARY:  Right.  And will it take it one step further, will it identify that percentage of low-income households which are in rental units which have their utilities embedded in the rates?

     MR. COLTON:  If that information is available, I will provide it in that form.

     I'm not sure that I have that information.

     MR. O'LEARY:  All right.

     MR. COLTON:  I'm not sure the information actually is available in that form.

     MR. O'LEARY:  And you'll agree with me that the importance in understanding that is, if I understand your testimony correctly, you're not directing or you're not asking the Board to order that utilities to include money spent on multi-unit DSM programs as part of your low-income, you're asking the utilities to direct money specifically at the individual --

     MR. COLTON:  Yes.

     MR. O'LEARY:  -- residential household rate class?

     MR. COLTON:  Yes.

     MR. O'LEARY:  Right.  So you would agree with me that, at least in Enbridge's franchise territory, there are a substantial number of high-rise multi-unit residential buildings?

     MR. COLTON:  Yes.

     MR. O'LEARY:  Are you aware that in the franchise area, a substantial number of those have their utilities embedded in rates?

     MR. COLTON:  Yes.

     MR. O'LEARY:  So, are we then going to be in a situation where those low-income households are, in effect, disenfranchised from the low-income programs?

     MR. COLTON:  Well, I'm not sure what you mean by "disenfranchised."  If those low-income households aren't the customer of the utility, they would not be a recipient of part of the low-income DSM program.

     MR. O'LEARY:  Fair enough, there's just simply no way to get to them.  They're not a customer.

     MR. COLTON:  Yes.

     MR. O'LEARY:  All right.  And should that percentage, then, have any bearing on the percentage that the residential rate class directs towards low-income customers?  

     MR. COLTON:  Absolutely.

     MR. O'LEARY:  So that should reduce the amount that is directed towards low-income residential customers?

     MR. COLTON:  Absolutely.

     MR. O'LEARY:  Right.  And this is just a point of clarification, and I've just forgotten now who you gave your response to, but in terms --

     MS. ABOUCHAR:  Can I just have one minute, please, or one second.

     MR. BELL:  In the meantime, Mr. O'Leary, you wanted to add an exhibit number to the questions.  KT3.20.

     EXHIBIT NO. KT3.20:  EGD’S QUESTIONS TO LIEN

     MR. COLTON:  So that number may change over time.  As certain households become individually metered as opposed to master metered, the numbers of low-income households that are in fact customers may increase.

     MR. O'LEARY:  Right.

     MR. COLTON:  But the principle you stated is correct.

     MR. O'LEARY:  Okay.  And just so that you understand, let me put it to you hypothetically.  You may not realize it, but there is a substantial difference in the two utilities that are in this proceeding in terms of the number of multi‑unit residential buildings that are in their franchise territory?


MR. COLTON:  I understand that.


MR. O'LEARY:  So you would expect to see perhaps a difference in the percentage that is applied to the low‑income residential class in one utility versus another?


MR. COLTON:  I agree with that.


MR. O'LEARY:  Right?


MR. COLTON:  Yes.


MR. O'LEARY:  And just so I understand, and, again, I don't recall who you responded this to, but you used the figures of 10, 15, and 20 percent.  I wasn't certain whether you were using that as a proxy or your recommendation as a result of your experience for the amount that should be directed towards low‑income DSM programs.


Did I understand that correctly before?


MR. COLTON:  Yes.  The decision rule should be that the low‑income DSM program should reflect the -- reflect - and that's the key word - the proportion of low‑income contribution, low‑income customer contribution, to total customer contributions of revenue.


MR. O'LEARY:  Of the residential rate class?


MR. COLTON:  Of the residential rate class.


MR. O'LEARY:  All right.  So you were not suggesting 10 to 15 to 20 percent of the total DSM budget.  We would instead rely on the formula you just suggested?


MR. COLTON:  Yes.  I think it's going to come in at 10 to 15 to 20 percent, but the numbers will be what they will be.  The numbers -- I didn't intend that to be the decision rule.  It's just that I expected that to be the result.


MR. O'LEARY:  All right.  And I don't believe you were asked this, but at the first bullet on page 2, you state that "At a minimum", right at the beginning of the first bullet:

"... funding for low‑income efficiency improvements should be the amount that is required to make DSM programs fully accessible to low‑income residential consumers." 


And I wonder if you could just expand on what you mean by "fully accessible"?


MR. COLTON:  Well, if you go down another two sentences, I then say: 

"Accessibility is to be determined by whether there are untapped cost‑effective measures that can be implemented and whether the institutional capacity exists to deliver those cost‑effective measures." 


So I'm saying two things there.  One is that my proposal, my statement, does not recommend the implementation of non-cost‑effective energy efficiency measures simply because they're being delivered to the low‑income class.  Cost effectiveness is a test for any measure.


And, secondly, is that you don't develop a budget that is bigger than you can deliver.


MR. O'LEARY:  All right.  So full accessibility is not something -- is not a principle that must be achieved in the first year of a plan?


MR. COLTON:  Oh, I agree with that.


MR. O'LEARY:  All right.  Is it ‑‑


MR. COLTON:  Actually, I agree with that, given the definitions and the context of the conversation that we just had.


MR. O'LEARY:  All right.  Is it fair to characterize that the impact of what you are proposing, in that there will be, as I understand it, the energy efficiency measures that directed at the low‑income households, would be fully paid through the DSM program?  There would be no contribution from the customer; that that would, in effect, mean that other residential customers will be subsidizing the low‑income recipients or beneficiaries of the plan?


MR. COLTON:  I would not agree with that statement, no.


MR. O'LEARY:  No.  And why not?


MR. COLTON:  Because we're dealing with cost‑effective measures.  If you take that idea, then everybody who pays for a DSM measure installed in somebody else's house is subsidizing the installation of that DSM measure.


If you instead realize that this is not being advanced as a social program, but simply as a cost‑effective resource acquisition program, and the lifecycle benefits of the DSM measure are greater than the lifecycle costs of the supply that's being displaced, there's not a subsidy involved.


And the fact that you've targeted a certain amount of your residential budget toward low‑income measures doesn't make the expenditures on those cost‑effective measures a subsidy of any sort.


MR. O'LEARY:  All right.  Our question 3 has, in part, been answered, but I do want to see if I understand your position correctly.


You at page 2 do refer to a full range of DSM services, and Mr. Smith took you to one that you admitted belonged properly in the electric CDM camp.  But I'm wondering if you could expand upon perhaps other areas that you would consider inappropriate for natural gas DSM.


Is it appropriate for natural gas utilities to provide lighting, replacement lighting?


MR. COLTON:  No, I believe that I stated, or I intended to say it if I didn't, that natural gas customers should pay for the natural gas DSM measures.  I believe that there is not only an advantage, but there should be, to the maximum percent practicable, a joint delivery of DSM measures between water, electric, and natural gas; but that for a variety of reasons, that gas customers should pay for gas DSM and electric customers should pay for electric DSM.


MR. O'LEARY:  And where do you draw the line between the two, rather than walk you through all the potential energy efficient measures?  Do you have a definition that would assist us?


MR. COLTON:  A definition of a gas DSM measure and an electric DSM measure?


MR. O'LEARY:  For the distinction to know, for the purposes of developing a DSM plan that involves programs targeted at the low income when we ‑‑ when the gas utility knows that particular measure is beyond their ‑‑ we'll call it jurisdiction, and really resides with the electric utilities.


MR. COLTON:  And your question is?


MR. O'LEARY:  When do we know that we've stepped into the domain of the electrics?  Where do you draw the line?


MR. COLTON:  I'm not sure I could answer that in the abstract.  I think it's a program implementation issue.  I think that as you design your programs, it will be a design issue to say that we won't pay for that measure, because it doesn't deliver gas savings.


MR. O'LEARY:  Okay, that's helpful.


Our question 4, at page 2, you recommend a number of principles to guide the development of low‑income DSM programs.


Could you please explain how LIEN envisions the utilities delivering a full range of services to those low‑income consumers that live in the social housing units that are managed by the Social Housing Services Corporation in Ontario?  


You indicated something about possibly partnering or working together with such social agencies.  Can you tell us how that's done?


MR. COLTON:  Well, it's -- there will be some community‑based organizations that will have their own crews.  There will be some community-based organizations that will be able to contract with the company to deliver the energy efficiency measures.  I'm not real sure what you're asking in making the distinction between a unit that is differentiated by who owns the unit.


MR. O'LEARY:  Well, it's ‑‑ as I understand it, it's perhaps a question asked a little further on.  Is it, in your position, in your view, the role of an investor-owned utility to be contributing towards energy efficiency measures in social housing units that are owned and operated by the government?


MR. COLTON:  And the answer to that is if those social housing units have individually-metered customers that are high users, there is no reason that the fact that they are a social housing unit would disqualify them from receiving utility-paid cost‑effective DSM measures. 
     MR. O'LEARY:  Okay, so it will depend again on whether the utilities were embedded in the rent or whether they were a customer of the utility, the gas utility?

     MR. COLTON:  Yes.

     MR. O'LEARY:  Yes.  Right.

     MR. COLTON:  Yes.

     MR. O'LEARY:  The next question really should have been asked a little earlier, but the question becomes:  Your eligibility standard of 125 percent of the low-income 

cut-off, I'm wondering, in your undertaking response to 

Mr. Warren, will we be able to identify the number of households that that would involve in Ontario?  In other words, do we just -- is there a way to inflate the number so that we know what we're talking about?

     MR. COLTON:  Yeah.  There is a separate table which I intend to provide as part of that response that breaks down households by decile of income.  And people at or below a hundred percent of LICO run right about the first decile of incomes.

     And you will be able to see the numbers as they increase from the first decile to the second decile.  It won't be exact, but it is -- it would be good data for planning purposes.

     MR. O'LEARY:  All right, and while we're on the subject of the 125 percent, you're recommending this additional margin for those that are slightly over that.  And do you have a methodology that you're proposing?

     MR. COLTON:  No.  There really isn't a methodology that would be universal, and I wouldn't propose a methodology.  I believe that it is a program design issue that is uniquely within the parameters or the purview of a local design team to decide whether they want to have 10 percent set aside or zero percent set aside or 25 percent set aside.  It really is dependent upon a whole host of local factors that I don't think you can universalize.

     MR. O'LEARY:  Mm-hm.  And in your experience, have

you come across situations where households, customers, have fallen into that slightly above the 125 percent threshold and have applied for but have not been accepted a DSM energy-efficiency measures?  And do you have a mechanism to deal with those situations where they feel aggrieved, they go to the Board and say, I've been left out?

     MR. COLTON:  Well, I think that your DSM program needs to set up a decision rule, but it would be up to the local design team to decide what your decision rule would be.

     MR. O'LEARY:  So you're saying that the criteria by which the design team, basically the utility, sets for the determination of whether or not you are eligible to participate should be final and binding?

     MR. COLTON:  I agree with that.

     MR. O'LEARY:  Okay.  Thank you.

     MR. COLTON:  Now, when I say I agree with that, there is one company that I work with, Northern Indiana Public

Service, that simply said that, We're going to provide, I think it was, 20 or 25 percent.  And they ceded to their community-based organize -- their intake organizations, absolute discretion.  And the utility said, We won't second-guess you.  I'm not sure that I would do that if it were my program.

     MR. O'LEARY:  Right.

     MR. COLTON:  So there is a range.  But I think that it is a design issue, and I think that it's up to the normal process of design.

     MR. O'LEARY:  Okay, but you wouldn't be opposed if the utility came forward and set rules which made it the master of the decision-making.

     MR. COLTON:  Would I be upset about that?  Sure.  No, I would not be upset about that.  I would expect that to be the case.

     MR. O'LEARY:  Question 6, and this would likely be an undertaking but we were hoping that you would be able to produce for each of the US utilities referenced in your evidence the funding structure for the low-income energy-efficiency programs.

     Specifically, how the program costs are collected, and rates; are they funded or assisted by state or federal allocations, those sort of things?

     MR. COLTON:  The specific programs that I cited in my statement were all ratepayer-funded programs.

     MR. O'LEARY:  100 percent.

     MR. COLTON:  100 percent funded programs.  They are not state or federally funded programs.

     MR. O'LEARY:  All right.  In reference to your proposal that efficiency investments - we're looking at page 3 now - should be targeted not only on the basis of high usage but also on the existence of payment troubles, there's been some discussion of this point about the usage of that term.  I don't think we've been given a definition.

     How would you envision the utilities defining "payment troubles"?

     MR. COLTON:  Well, the utilities that I've worked with in designing programs define payment troubles from three different perspectives.  One is that a household that has experienced a disconnect for non-payment has been defined to be payment trouble, a household or a customer.  A customer who has entered into a deferred payment plan and broken that payment plan has been defined to be payment-troubled.  And then a customer that has a minimum level of arrears.  And that minimum level of arrears has differed between companies.  And that, too, is a company decision, design decision, to make.  But it could be a customer with $200 of arrears.  I can't think of anybody that is below $200.  But $200 and up.

     MR. O'LEARY:  Okay.  So essentially, anyone that has had late-payment history or has been disconnected; is that fair to say?

     MR. COLTON:  Well, no, because the minimum level of arrears, you don't want to use the payment-troubled status to target an energy-efficiency program to somebody who you're going to get payment from in any event, recognizing that your first targeting is high usage.  Because the whole purpose of that targeting is to generate the improvement in payments so as to reduce working capital, reduce the expenses associated with non-payment.  If you're going to get that payment anyway, then you're not -- the targeting isn't accomplishing the objective that the targeting is intended to accomplish.

     So you need to determine at what point of non-payment does the company start to incur those business expenses that can be -- that a reduction of energy consumption can help the company to avoid.

     MR. O'LEARY:  All right.  Assuming that that can even be done, you partly touched on where I was going with this, and that is -- and perhaps it's just the cynic in me, but if a means of jumping the queue or perhaps prioritizing yourself to put your household in line for energy-efficiency eligibility, is to have a poor payment history, wouldn't you agree that that becomes an incentive to exhibit such a history?

     MR. COLTON:  In theory, that may be the case, but there have been study after study after study which indicates that programs that use payment-troubled status as an eligibility criteria do not incent low-income customers not to pay their bills.

     MR. O'LEARY:  Are any of those studies referenced in your curriculum vitae?  You don't need to look now.  Perhaps we could get an undertaking and either produce the -– the best would be for you to produce these studies that you are relying on.

     MR. COLTON:  Yes.

     MR. O'LEARY:  Thank you.

     MR. BELL:  That would be Undertaking JT3.19.

UNDERTAKING NO. JT3.19:  TO PRODUCE STUDIES THAT MR. COLTON RELIES ON TO FORM HIS OPINION REGARDING PAYMENT-TROUBLED STATUS

     MR. O'LEARY:  And while we're at this in terms of studies, you might have to give another undertaking, has there been any study that’s identified the additional operations and maintenance costs that a utility will incur as a result of the need to identify those customers that fit into the low-income eligibility category.

     MR. COLTON:  Well, the program evaluations that would look at one of those issues would also deal with administrative costs, program administrative costs.

     MR. O'LEARY:  All right.  And so what I'm trying to understand:  Is there some study that has identified those costs and concluded that there's a certain percentage or an amount per customer that you would expect will be added to the O&M as a result of this additional effort?

     MR. COLTON:  I don't know if -- those studies haven't pulled out that particular activity in particular.  I haven't been involved with a program where the additional

administrative costs associated with identifying payment‑troubled status has added sufficiently to the administrative costs for it to be separately identified as a line item.


MR. O'LEARY:  Okay.


MS. ABOUCHAR:  While we're on undertakings, Mr. O'Leary, was there an undertaking on 6, question 6? 


MR. O'LEARY:  No, because I believe he answered the question.


MS. ABOUCHAR:  Okay. 


MR. O'LEARY:  I think question 8 has been answered to the most part.


Question 9, there are a series of questions there, but if you could turn, sir, to your table 1 on page 5, and without asking you about each of those headings individually, would it be fair to state that, more or less, the barriers that you identify there are equally true, whether you're in a low‑income category or an above low‑income residential category?


MR. COLTON:  Yes.  Table 1 is marked residential market barriers.


MR. O'LEARY:  I see that.


MR. COLTON:  Indicating that that's for residential customers, not distinguishing between low income and non low income.  The low‑income-specific market barriers are identified on table 2, on the next page.


MR. O'LEARY:  All right, fair enough.  Then I read it right.


And at item 8, you make reference to limited or no commercial availability.  Our question is:  Do you have any detail of an Enbridge Gas Distribution DSM program that has had limited or no commercial availability to its customers?


MR. COLTON:  I have not reviewed the Enbridge DSM programs, so I don't have an answer for that.


MR. O'LEARY:  All right.  At item 2 you state, under the heading, "Uncertain Technology", that: 

"Information may often be supplied by manufacturers whose credibility is suspect." 


Do you have any evidence of that occurring in either of the utility franchise areas in Ontario?


MR. COLTON:  No, my answer would be the same.


MR. O'LEARY:  Would be what?  Sorry?


MR. COLTON:  The same.


MR. O'LEARY:  Do you have any evidence ‑‑ can you give us an example of what you're talking about?


MR. COLTON:  With people who have been provided information from manufacturers whose information is suspect?  Yes.  I can give you an example of that.  One is setback thermostats, that -- where the marketing materials tend to say that for every one degree of temperature setback for an eight‑hour period, that you will save 1 percent on your heating bill.  And customers -- I can tell you from personal experience in a number of different states that that marketing material is met with scepticism.


MR. O'LEARY:  And so it should be.


MR. COLTON:  Well, it's met with scepticism, just like -- even though I can't give you an individual or Ontario- or Toronto‑based activity that's not commercially available, but one of the activities that's generally not commercially available is something as simple as having a blower door audit, with the accompanying air sealing.


Now, you can find all sorts of agencies that will provide blower door audits, and that will do air sealing, but my experience in every jurisdiction in which I've worked is that blower door audits with the accompanying air sealing is not a generally ‑‑ is not a service that is generally commercially available, even though it is a very fundamentally accepted gas efficiency DSM activity.


MR. O'LEARY:  All right.  Could we move to question 13?  And our reference is your page 9, second paragraph, where you state: 

"As long as the energy efficiency program costs less than the bad debt it will avoid, the program is cost‑justified." 


And our question is:  Are you proposing that bad‑debt savings be forecast for the purpose of considering whether a low‑income program is cost effective?


MR. COLTON:  You can do it that way.  And I'm working with a consortium of Indiana utilities to develop a model to project bad‑debt savings, recognizing that in my statement, "bad‑debt savings" was a defined term.


One other way, which I had a conversation with Mr. Shepherd about and which I think is the more generally used methodology, is to provide a multiplier for the savings to take into account these types of savings.


MR. O'LEARY:  But you're not proposing that for this proceeding?


MR. COLTON:  I didn't advance that as a proposal.  My proposal is that those -- those non‑energy savings be taken into account, but it's really a policy decision on the part of the Board.  It involves a lot of operational decisions that have nothing whatsoever to do with policy --


MR. O'LEARY:  All right, thank you ‑‑


MR. COLTON:  ‑‑ that will determine the precise methodology to use in taking those savings, those non‑energy savings, into account.


MR. O'LEARY:  Thank you, Mr. Colton.  Our question 14, which has a number of sub-questions, relates to your page 10, fourth paragraph.  And I'm wondering if I could simply summarize what we were looking to ask you this way, and that is, based upon your evidence, you're saying that the low‑income DSM programs must be cost effective on their face on a program‑by‑program basis; is that fair to say?


MR. COLTON:  Yes.


MR. O'LEARY:  All right.  And you are not advocating that the low‑income programs have some social equity principle that is driving them.  It remains the cost effectiveness of the program that determines whether it's worthy of going forward with it?


MR. COLTON:  Yes.  A program is not exempt from being cost effective merely because it is a low‑income program.


MR. O'LEARY:  All right.


MR. O'LEARY:  And you were already asked about the eligibility of senior citizens or pensioners in respect of -- just so I understand clearly, regardless of whether or not these senior citizens have large capital assets upon which they sit and reside, they would remain eligible under your low‑income program?


MR. COLTON:  Well, again, I think that's a program design issue.  You can do it that way.  You can set it up where you have an asset test.  I don't recommend that.  I recommend simply that you do it on an income basis and that you not take into account assets.  In calculating income, there are programs for income‑producing assets, that you do have a capitalization rate, where you add the income from that asset to income.  But I think that you would find that you end up spending more money than is worth the effort in making that sort of inquiry.


MR. O'LEARY:  Have some utilities done that, made capital assets --


MR. COLTON:  Capital assets?  Yes.


MR. O'LEARY:  Right.  I believe you've answered 16 sufficiently.


Question 17, you state at page 15 that the combination of housing program dollars with utility dollars will eliminate parallel programs by the utility and the government.


Instead, a single program will be created serving the combined populations of what the two programs would have served separately.


Our question, Mr. Colton:  Is LIEN advocating a single program that is to be run by the utilities, assuming any obligations and roles formerly undertaken by the government or the social agency?


MR. COLTON:  No.


MR. O'LEARY:  Right.  Then, conversely, are you suggesting that a single government-housing program should be the objective using utility ratepayer monies to fund the program?


MR. COLTON:  I think -- well, we get into some definitional issues there.  I think that it's very possible to have a single government program that is run, which combines the government and utility money with the government money, providing for the housing aspects, the utility money providing for the energy efficiency aspects.  


The program is transparent to the low‑income customer with the contributions of the utilities and the government to their respective components of the program being in an accounting function.

     So I'm not sure if that yields a yes answer or a no answer to your question.

     MR. O'LEARY:  It was not a yes or a no.  At the end of the day, what the utilities are looking for is your view as to how they would be able to create, using your proposals, how they would be able to create a methodology or some sort of a test to determine if this should occur, and the extent to which they should contribute to that now-government-run program.

     MR. COLTON:  To give you an example, the Mass. Technology Council for the Commonwealth of Massachusetts will invest in affordable housing programs to upgrade those affordable housing units to an Energy Star standard.  And so the utility money or the Mass. Technology money, which is really utility ratepayer money, may be used to pay the incremental costs to move the heating system to an increased efficiency.

      Now, that's part of, and delivered as part of, an affordable housing program.  But the utility component of that program is the incremental cost of moving to the higher efficiency heating system.

     MR. O'LEARY:  That's an example, but it's not a methodology.  

Those are our questions.  Thank you, Mr. Colton.

     MR. MILLAR:  Thank you, Mr. O'Leary.  

I think that concludes the questions for LIEN.

PROCEDURAL MATTERS:  

MR. MILLAR:  In terms of how we go forward, Mr. Rowan is still here, although his counsel is not. 

MR. SMITH:  His lawyer has left him.

     MR. MILLAR:  I see that from the parties who are here, we have a grand total of eight questions for Mr. Rowan. 

Mr. Rowan, are you willing -- it's entirely up to you if you want to --

     MR. ROWAN:  There are other people who have questions that are not here.

     MR. MILLAR:  There are two parties who have questions who aren't here.  I know your counsel has left, so I don't want to put you on the spot.  Would you prefer to just -- 

     MR. ROWAN:  No, it's really how you're going to handle the other people who have questions.

     MR. MILLAR:  My preference would be, I really think we have such few questions for you on from the people who are here, we could probably do it in 15 minutes at the most, I would think.  

Mr. Smith and Mr. O'Leary, would you --

     MR. O'LEARY:  I've just got --

     MR. SMITH:  I have three questions.

     MR. MILLAR:  It might be ten minutes

MR. SMITH:  It might be.

     MR. MILLAR:  And my preference would be to get as much as possible through this oral transcript, and if we have to allow the other people to do it in writing, we'll do so, or as a worst-case scenario, they'll have to be hauled back here.  But since we don't know exactly how the Board will want to proceed with the remaining interrogatories or questions, I would prefer to do them now, if you're amenable to that, Mr. Rowan.  So maybe you could take the stand, and we'll -- and again, I would like to thank the court reporter for her patience with us, but I truly think we're almost done here.
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     MR. MILLAR:  And I think while we're waiting for

Mr. Rowan to go up, I think Mr. Bell will go first, but why

don't we give exhibit numbers to the remaining sets of

questions, just to get it all done in one.

     MR. BELL:  All right.  We'll assign KT3.21 to the Board Staff questions, we’ll assign KT3.22 for the Enbridge questions, and we'll assign KT3.23 for the Union Gas questions

     EXHIBIT NO. KT3.21:  BOARD STAFF’S QUESTIONS TO CME

     EXHIBIT NO. KT3.22:  EGD’S QUESTIONS TO CME

EXHIBIT NO. KT3.23: UNION GAS’S QUESTIONS FOR CME

     MR. MILLAR:  Now, Mr. Rowan, while I have you up there, again, your counsel is not here, so I just want to make sure you're perfectly comfortable going ahead with your counsel not in attendance?  

     MR. ROWAN:  Sure.

     MR. MILLAR:  Okay, thank you.

And, Mr. Bell, perhaps we can give exhibit numbers to the questions from GEC and SEC, those will be the two remaining sets, just for the completeness of the record, even though we won't be directly referring to them here.

     MR. BELL:  Okay.  For the GEC questions, we'll give it

KT3.24, and for the SEC questions, we'll give that KT3.25.

     EXHIBIT NO. KT3.24:  GEC’S QUESTIONS TO CME

     EXHIBIT NO. KT3.25:  SEC’S QUESTIONS TO CME
     MR. MILLAR:  Okay, Mr. Bell, our four questions.


CROSS-EXAMINATION BY MR. BELL:

     MR. BELL:  Good afternoon, Mr. Rowan.  Board Staff has some questions based upon the evidence that was filed. 

Question 1:  Please explain why CME view it is proposed SSM

by Enbridge and Union as a management fee?

     MR. ROWAN:  As proposed by Enbridge and Union, the SSM is not related to exceeding an agreed-upon target.  Rather, as we understand it, their proposed incentive is based on a sharing of TRC benefits from the first dollar.

     In short, it's not an incentive but a guaranteed payment, albeit on a sliding scale, for managing a DSM program.

     And I was struck by the testimony of Mr. Neme this afternoon, where he also -- while he didn't use the word management fee, he used the word "entitlement” with respect to the way in which the utility's incentive is

now proposed.

     MR. BELL:  Thank you for that.

      Question number 2:  Please clarify the statement:

      
"As a result, the true cost of DSM to

          ratepayers is significantly understated."

How should the true cost be presented to the Board for approval?

     MR. ROWAN:  Well, it's CME's view that there are four components of a DSM budget.  There are the program costs, there are the DMSVA costs, if any, there are the lost distribution revenue costs, and there are the SSM incentive costs.

     It is our view that when a budget, a DSM budget, is presented for approval, the utilities should identify each of the four components, and the amount of money that would be required to be approved.

     For example, if you use Union's 2005 program costs, the actual costs were something of the order of $8 million, the DMSVA that they were eligible to would be 20 percent of that amount, which would amount to another $1.6 million, because they had the opportunity or would have the opportunity to spend up to that amount.

     Then there would be the calculation of the SSM that they could potentially earn as a result of a successful DSM program.

     And then, finally, the fourth component would be the lost distribution revenues that would be paid by ratepayers for each of the programs that have been undertaken in the past.  And to give you a visual idea of what this would look like, I would suggest that you turn to figure 7 of our evidence paper, which shows the estimated lost distribution revenues for the period 1999 through to 2005.

     So, when you add all of those up, in our view, that's the amount of money that Union actually was requesting when it put forward its 2005 DSM budget, not just the $8 million program costs.  Why do we say that?  Because that's the amount of money that ratepayers paid in that year.

     MR. BELL:  Thank you, Mr. Rowan.  Question number 3. 

This is relating to page 25 of the evidence.  Please clarify the statement:  "Unrealistic DSM incentive scheme."

     MR. ROWAN:  Well, the utilities now enjoy two types of incentives or payments to protect or to encourage them to undertake DSM programs, namely, the recovery of lost distribution revenue and an SSM incentive.

     As our evidence paper suggests, Union's estimated DSM, lost distribution revenue that has been recovered from ratepayers from 1999 through to 2005 totals about $39.4 million.  And that was larger than its DSM program costs for that same period, which was about $35.8 million, resulting in program cost as a percentage of the total DSM budget becoming increasingly smaller.


In CME's view, it's unrealistic and inappropriate to provide an incentive to a utility to compensate it for a recognized conflict of interest between its DSM activities and its core utility business, and that's what the lost distribution revenue does.


The utility's proposal for an SSM incentive is also unrealistic in that it is contrary to a definition of an incentive that suggests that it is a reward for exceeding a pre‑determined and agreed‑upon target, and also that based on ‑‑ it's based on a sharing of benefits.  The incentive is based on a sharing of benefits not yet realized, or many of which are not yet realized, which is contrary to the generally accepted accounting principle of revenue recognition.


And the SSM incentive is not related in any way to the effort and risk the utility incurs when undertaking a DSM program, nor is it a reward simply for exceeding a pre‑determined target.


What it does do, it results in a payment by ratepayers of an excessive reward to utilities in comparison to DSM program costs, and is far in excess of the return the utility earns in its core utility business.


And, finally, a level of incentive is not market‑based to determine whether it is needed or appropriate.


MR. BELL:  Thank you.  Question number 4, the evidence states: 

"DSM is not a natural monopoly.  Therefore, to force‑fit DSM into a regulatory framework without appropriate regulatory accounting principles leads to a perversion of the regulatory process, to a higher cost to ratepayers."  


Please explain what is meant by "force-fit"?


MR. ROWAN:  Force‑fit refers to an attempt to make DSM, which is, if you will, a counter-intuitive program directly in conflict with other objectives of the utility, to fit into a regulated utility by compensating - that is, providing an incentive - to the utility so that it will undertake DSM programs, even though it's clearly recognized that there's a conflict of interest between DSM and the utility's core business.


This results in perverse and expensive policies, such as compensating the utility for lost distribution revenue, is very expensive, and it results in unnecessary SSM incentive programs.


MR. BELL:  Thank you, Mr. Rowan.  Those are Board Staff's questions.


MR. MILLAR:  Thank you, Mr. Bell.  

Mr. Smith or Mr. O'Leary?


CROSS-EXAMINATION BY MR. O’LEARY:

MR. O'LEARY:  I've only got one.  Perhaps I'll go first.


Mr. Rowan, we were referencing your pre‑filed evidence at paragraph 1.16, which states that:

"DSM budgets, as currently prepared, are neither accurate nor transparent, but standards of accounting and reporting could be adopted to achieve both."


Our request is that you ‑ and we'll take an undertaking on this ‑ outline specifically, with references to supporting texts, accounting and reporting principles that CME proposes for adoption by the Board in this proceeding.


MR. ROWAN:  I think in the evidence paper we cover this area fairly well, and what we're proposing, that the Board require Enbridge and Union to apply GAAP and regulatory accounting principles in the preparation for its DSM budgets and related financial statements.


As set out in our evidence paper at page 13, the regulatory accounting principles would be similar to those that emerged as a result of the United Kingdom's green paper, "A Fair Deal For Consumers:  Modernizing the Framework of Gas and Electricity", and the subsequent report, "The Role of Regulatory Accounts in Regulated Industries" discussed on page 14 of our evidence, the main regulatory accounting principles being cost causality, objectivity, consistency, and transparency.  And the references for the papers that I've just cited are in the evidence paper.


MR. O'LEARY:  Do you have a copy of that paper you could provide to us?


MR. ROWAN:  You could get it from the web.  It's available.  All you have to do is follow the web address and you can get it directly.


MR. O'LEARY:  Okay.  Other than the principles that you identified, is there anything else of an accounting, GAAP, or regulatory rule basis reference you're going to be relying upon?


MR. ROWAN:  What we are suggesting to the Board is that it provide guidance to the utilities to require them to prepare their DSM budgets in accordance with appropriate financial and regulatory accounting principles.  


I'm not here to suggest specifically which one, but, rather, that there is a need for such principles.


MR. O'LEARY:  Mr. Rowan, perhaps I missed it, but is there a copy of your curriculum vitae that been attached to the evidence?  Oh, was it?


MR. ROWAN:  It was sent on June the 1st to all intervenors.


MR. O'LEARY:  All right.


MR. ROWAN:  And other stakeholders.


MR. O'LEARY:  Is it fair to ‑‑ I just pulled it up now.  I was away on the 1st.  Is it fair to say that based upon your education, you are not a certified accountant?


MR. ROWAN:  That is correct.


MR. O'LEARY:  All right, thank you.  Those are our questions.


MR. MILLAR:  Thank you, Mr. O'Leary.  

Finally, Mr. Smith.

CROSS-EXAMINATION BY MR. SMITH:


MR. SMITH:  Just a few questions, Mr. Rowan.  Just picking up on the question that Mr. Bell asked you, you indicated that the true costs of DSM include program costs, DMSVA that the utility would be eligible for, and the example you used for Union was $1.6 million.


MR. ROWAN:  It would be 20 percent, usually, of the number  --


MR. SMITH:  Of the 8 million?


MR. ROWAN:  Of the 8 million, that is correct.


MR. SMITH:  Of LRAM and the SSM.  And the SSM figure, would that be the SSM at target?


MR. ROWAN:  At the time that the budget is presented to the Board for approval, the SSM number would be the estimated or forecast amount that the utility felt that it was likely to be eligible for, just as the program costs are forecasts.


MR. SMITH:  So if the utility forecast ‑‑ just hypothetically, if the utility forecast that they were going to hit their target and that targeted payout would be $5 million, let's say, that $5 million would be included in the true cost of DSM?


MR. ROWAN:  It would be the true cost for budget approval purposes, yes.


MR. SMITH:  And would that true cost for budget approval purposes then be rolled into rates?


MR. ROWAN:  If that were approved.  However, at subsequent time, it would go into a deferral account, and there would be an actual ‑‑ it would be a true-up, just as there is at the present time, an SSMVA.


MR. SMITH:  Okay.  Thank you.


At page 3 of your evidence, 1.17, you indicate that DSM delivered by natural gas utilities in Ontario costs more than it would if DSM prices were determined by competitive markets.


Do you have any research or empirical evidence to support that statement?  


MR. ROWAN:  Since Enbridge and Union currently have a monopoly to provide natural gas DSM programs in their respective service areas, there is no empirical evidence available to compare the relative costs of market‑based DSM with the current monopolistic approach.


Having said this, however ‑‑


MR. SMITH:  The answer to my question is no?


MR. ROWAN:  I've just said "there is no".  I've just said that.


MR. SMITH:  That's fine, Mr. Rowan.


MR. ROWAN:  Having said that ‑‑


MR. SMITH:  I don't have any more questions on that.


Just by definitional question, perhaps, is there a difference between LRAM and lost distribution revenue?


MR. ROWAN:  It depends who you ask.  If you -- no, if you ask me, the -- if you ask Enbridge, they would say very definitely, and the reason ‑‑ because I believe you are referring to -- 


MR. SMITH:  I'm referring to your ‑‑


MR. ROWAN:  And your second question?


MR. SMITH:  Yes.


MR. ROWAN:  So now that we've got that very clear, Mr. Smith, it is a second question you're ‑‑


MR. SMITH:  Absolutely.  Absolutely.


MR. ROWAN:  Okay.  There are different definitions of

LRAM.  For example, the Ontario Energy Board, in its decision with partial reasons in RP-2002—0133, which is the Enbridge rates for 2003 demand-side management partial decision, in the glossary of terms on page 393, that glossary defines LRAM as:

"A technique which allows a utility to 

          recover in its rates the revenue loss

          associated with a specific DSM program or set

          of programs."

However, if you ask Enbridge, they would say, no, no, that's not the right definition.  LRAM refers to a technique for adjusting between the forecast and the actual.

     So, therefore, in order to accommodate for the different interpretations of LRAM and lost distribution revenue, our evidence paper made the distinction so that it would be clear to both parties, whether it was those who believe in one definition as opposed to the Enbridge definition.

     MR. SMITH:  Well, maybe I'll just read the transcript and figure out what you're saying.

     MR. ROWAN:  Lost distribution, the LDR --

     MR. SMITH:  Yes?

     MR. ROWAN:  -- in figure 9 -- or in figure 7 --

     MR. SMITH:  Mm-hm.

     MR. ROWAN:  -- refers to the lost distribution revenue that actually was charged to ratepayers.  Not the narrower definition of LRAM that Enbridge uses, which is a variance between the forecast and the actual.

     MR. SMITH:  Okay.  And then my final question is, there appears to be some text that's not visible behind figure 8.

     MR. ROWAN:  I apologize for that.  It was when the Word program took the -- went into the PDF, it made the formatting.  And what that -- those words behind the figure 8, what they said were, Union Gas says it is only able to provide the LDR for the first year of a DSM program, which is calculated as being one half of the total LDR for the first year of a DSM program.

     In the absence of Union Gas data for subsequent years, the LDR in figure 7 calculates the LDR by multiplying the half-year data by two.

     MR. SMITH:  That's fine.  Okay.  Thank you very much,

Mr. Rowan.

     MR. MILLAR:  And thank you, everybody.  I think that's it for today.  I guess we'll sort out what to do with the remaining 15 questions, and you'll hear something from the

Board shortly.

     MR. SMITH:  Thank you very much, Mr. Millar.

--- Whereupon the Technical Conference concluded at 5:53 p.m.
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