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NO UNDERTAKINGS WERE GIVEN DURING THIS HEARING

Friday, June 23, 2006

‑‑‑ Upon commencing at 9:27 a.m.  

     MR. KAISER:  Please be seated.

     The Board is sitting today in connection with a notice

of motion that's been filed by PowerStream Inc. on May 18th, pursuant to Sections 21.2 of the Statutory Powers and

Procedures Act, and Rules 42 through 45 of this Board's Rules of Procedure.  That notice of motion asks the Board to review and vary an earlier decision of this Board.  That was a decision of April 28 which dealt with the   application by the applicant, PowerStream, for just and reasonable distribution rates effective May 2006.  A procedural notice was issued by the Board on June

2nd. 


  The substance of the application is that in the decision referred to, this Board disallowed on a net basis some $7,147,887 of applied-for revenue requirement, and in this motion, the applicant is requesting the Board to review and vary that decision only with respect to some $4,817,391 of the disallowance.

     Could we have the appearances, please?


APPEARANCES:

     MS. NEWLAND:  Good morning, Mr. Chair, Panel Members. 

Helen Newland for PowerStream, and with me is Michael

Schafler.

     MR. KAISER:  Thank you.

     MR. MILLAR:  Michael Millar, counsel for Board 

Staff.  With me are Mr. Colin McClorg and Mr. Martin Davies.

     MR. DeVELLIS:  Good morning, Mr. Chair, Members of the Panel, John DeVellis for the School Energy Coalition.

     MR. KAISER:  Mr. DeVellis.  


PRELIMINARY MATTERS:

MR. KAISER:  Mr. Millar, how do you wish to proceed?  I suppose the first issue we should deal with is this question of threshold issue, is it?

MR. MILLAR:  Well, Mr. Chair, I guess we're somewhat in the Panel's hands.  As you’re aware from the procedural order, if I could read the relevant paragraph, it says:

"The Board will convene an oral hearing to determine the question of whether a review should be conducted.  If necessary, the Board will proceed to hear the review itself immediately following the motion."


Mr. Chair, it occurs to me, in reading the evidence and the affidavits, that in many ways we'll be considering the same question here.  The evidence that's relevant as to whether or not we should hear the review is exactly the same evidence for the consideration of the review itself.

     So, if I could make a suggestion for the Panel to consider, and I also invite comment from Ms. Newland and Mr. DeVellis, it almost makes sense from my point of view that we conduct this all at once, all in one chunk, and then it would still be open to the Panel, for example, at the end, to decide it hasn't met the threshold and they're not considering the case on that basis, or they could decide it's met the threshold but the review should not be granted, or, third, you could accept the entire thing.  

So, procedurally, it seems to me that rather than hear the same evidence twice, in two sections, that perhaps we should do it all at once.  

I’m not sure if Ms. Newland has --

     MR. KAISER:  Oh, we have the evidence, and we have the cross-examination on the affidavits.  Are you opposing the Board hearing this?

     MR. MILLAR:  No, not at all.

     MR. KAISER:  You're not.  Are you, Mr. DeVellis?

     MR. DeVELLIS:  No, Mr. Chair.  Ordinarily, I would say that it is important that parties respect the finality of the Board's decisions, but I think we're dealing with a unique situation here, and we already have substantial additional evidence, and I think it would benefit the Board to hear the motion on the merits.

     MR. KAISER:  Right.  With no one objecting, we’ll hear the motion.  Thank you.  Please proceed.


MS. NEWLAND:  Thank you, Mr. Chairman.  I have some preliminary housekeeping matters.  They’re somewhat tedious, but I think we need to do this.   It's in the form of entering exhibits and getting an exhibit number.

     We filed our motion record on this matter on May 18th and that motion record comprised a notice of motion and the affidavit of Mr. John Glicksman, the executive vice president of PowerStream and its chief financial officer.  And I have an exhibit number for that.  


I think, Mr. Millar, just to forestall you, we did, during the cross-examination of Mr. Glicksman on Tuesday, have two exhibits entered on the record, and we just entered them as number 1 and number 2.  Could this be number 3?

     MR. MILLAR:  Yes, I think I'll get in trouble if I don't put a letter in front of it.  Maybe we'll deem the first ones to be K1.1 and K1.2, and even though we're technically on day 2, we'll just call this K1.3.

     MR. KAISER:  What's the “K” stand for?

     MR. MILLAR:  The “K” is a letter given by the Board secretary's office to exhibits.

     And, Ms. Newland, just so I'm clear, you've passed out a book.  Is that what we're talking about as K1.3?  


MS. NEWLAND:  No, Mr. Millar.  This book is an argument book that contains all the documents that I will be referring to.  It's a compendium of documents.  I prepared it just for ease of reference for the Board and parties, but it doesn't contain all of the exhibits that I think need a number in this proceeding.

     MR. MILLAR:  Okay.  So, I'm sorry, I missed that, K1.3?

     MS. NEWLAND:  Okay.  K1.3 is the notice of motion and affidavit.  It is in this book, but it was also filed separately, so I'm suggesting we just give it a separate number.

     EXHIBIT NO. K1.3:  NOTICE OF MOTION; AFFIDAVIT OF

JOHN GLICKSMAN, DATED MAY 18, 2006

MS. NEWLAND:  The next exhibit would be the letter that PowerStream filed on June 14th, which amended its motion, and that would be K1.4.

     EXHIBIT NO. K1.4:  LETTER AMENDING MOTION, 

DATED JUNE 14, 2006

     MS. NEWLAND:  Thank you.  Also, on June 14th,

PowerStream filed additional evidence in the form of a supplementary affidavit of Mr. John Glicksman.  That is also in the argument book, but I think it should be given a separate number.

     MR. MILLAR:  So K1.5.

     MS. NEWLAND:  Thank you.

     EXHIBIT NO. K1.5:  SUPPLEMANTARY AFFIDAVIT OF JOHN 
GLICKSMAN

     MS. NEWLAND:  Mr. Chairman, I've brought copies and

I've distributed them to the Board Members of Exhibits 

K1.1, now, and K1.2 that were entered into evidence during cross-examination of Mr. Glicksman.

     Exhibit 1 was tendered by Mr. DeVellis on behalf of

School Energy Coalition.  It's a document entitled

"Economic and Development Review, Mid Year 2005" for the

York Region.  Do you have that?

     MR. KAISER:  Yes.

     MS. NEWLAND:  Okay.  That would be K1.1.


EXHIBIT NO. K1.1:  ECONOMIC AND DEVELOPMENT REVIEW, 

MID YEAR 2005 (PREVIOUSLY MARKED)

     MS. NEWLAND:  And Exhibit 2, which is now K1.2, is a document that provides PowerStream's responses to two questions that were posed by the Board Staff to PowerStream in an e-mail dated June 19th, 2006.  

EXHIBIT NO. K1.2:  RESPONSES TO QUESTIONS POSED BY 

BOARD STAFF IN WRITING TO POWERSTREAM BY E‑MAIL OF 

JUNE 19, 2006 (PREVIOUSLY MARKED)

MS. NEWLAND:  And the first question -- do you have that as well?

     MR. KAISER:  Yes.  Yes.

     MS. NEWLAND:  The first question asks for a year-by-year breakdown of the 2004 tier 1 adjustment to interest revenue that we made in connection with three of our regulatory asset accounts.  It gives that information.

     And the second question asks for more detail on the adjustment to interest revenue with respect to cash balances.

     Mr. Chairman, during the cross-examination of Mr. Glicksman, he referred to an FAQ, a frequently asked question, dated April 2003, that the Board issued in respect of the accounting procedure handbook.  Those can be found on the Board's website.  But I undertook to file copies with the Board, and you should have those as well.

     I think, Mr. Millar, that will be Exhibit...

     MR. MILLAR:  K1.6.

     EXHIBIT NO. K1.6:  FAQs IN RESPECT OF ACCOUNTING 
PROCEDURE HANDBOOK, DATED APRIL 2003

     MS. NEWLAND:  Mr. Chairman, this particular FAQ describes the three alternative methodologies that a utility may use to record variances in PILs.  And it's the FAQ that PowerStream relied on when it made its adjustments to account 1562.

     Similarly, during cross-examination of Mr. Glicksman, we undertook to file an exhibit that shows PowerStream and its predecessor utility's quarterly and year-end cash levels for 2002, 2003 and 2004.  And we've prepared that.

     We filed that with the Board yesterday and I've provided copies to you today, and to Board Staff.

     MR. MILLAR:  K1.7.

     MS. NEWLAND:  Thank you.

EXHIBIT NO. K1.7:  POWERSTREAM AND PREDECESSOR UTILITY’S QUARTERLY AND YEAR-END CASH LEVELS FOR 2002 TO 2004

     MS. NEWLAND:  I've brought copies of PowerStream's responses to the interrogatories of the Board Panel that

PowerStream filed under cover letter dated April 6, 2006.  


These responses deal with matters that are in issue today, and I thought perhaps parties would want to refer to it.  Perhaps we can give that an exhibit number as well.

     MR. MILLAR:  K1.8.

     EXHIBIT NO. K1.8:  RESPONSES TO BOARD PANEL 
INTERROGATORIES, DATED APRIL 6, 2006

     MS. NEWLAND:  Thank you. 

     And, finally, I don't know, Mr. Chairman, if you would like to give the argument book an exhibit number or not.

     MR. KAISER:  We can do that.

     MS. NEWLAND:  Thank you.

     MR. MILLAR:  K1.9.

     EXHIBIT NO. K1.9:  ARGUMENT BOOK OF POWERSTREAM

     MS. NEWLAND:  And that concludes my housekeeping matters, Mr. Chairman.

     MR. KAISER:  Thank you.

     MS. NEWLAND:  Perhaps before I go into my argument on the merits, this may seem extraneous, but let me ask:

     I have brought with me today Mr. Glicksman, who is the affiant, and he is available to answer questions if the Board has any questions.  I'm in your hands as to how to proceed.

     Mr. Glicksman has not adopted formally his evidence. 

We neglected to do that during his cross-examination.  So we can go through that exercise.  I can take him through some examination in-chief, have him adopt his evidence, and you can ask him some questions if you have any, or we can waive that requirement.  I'm in your hands, sir.

     MR. KAISER:  Why don't you put him in and put the evidence in in-chief in the usual fashion, and we'll see if any of the Panel Members have questions.

     MS. NEWLAND:  Thank you.

     MR. KAISER:  If the witness could be sworn.

     MS. NEWLAND:  Mr. Kaiser, he, Mr. Glicksman, was affirmed on Tuesday.  I don't think we've released him, so

I suppose he's still under oath, technically.

     MR. KAISER:  I don't know.

     MR. MILLAR:  We can --

     MR. KAISER:  What does the Board allow?

     MR. MILLAR:  I'm not sure if the statute of limitations covers this, Mr. Chair.  If you wish, we could just simply reaffirm him.

     MR. KAISER:  I think so.

     MS. NEWLAND:  Do you want Mr. Glicksman to move anyway?

     MR. KAISER:  Yes, if he could.  We'll ask Mr. Glicksman to move to the cheap seats.

     Mr. Millar, while the witness is getting settled, were you present in the examinations?

     MR. MILLAR:  Yes, I was, Mr. Chair.

     MR. KAISER:  So what procedure have we adopted with respect to the transcript of the examinations?  Do they now form part of the record of this proceeding or not?

     MR. MILLAR:  They have been filed so I think they are on the record.  It may be advisable to actually give them an exhibit number.

     MR. KAISER:  Let's give them an exhibit number, because that may be the most important part of this.

     MR. MILLAR:  Yes, that will be Exhibit K1.10.

EXHIBIT NO. K1.10:  TRANSCRIPT OF CROSS-EXAMINATION OF JOHN GLICKSMAN, DATED JUNE 20, 2006

     MR. KAISER:  Just so that I know where that is, this is the examination of June 20th?

     MR. MILLAR:  Yes.

     MR. KAISER:  That's it?  There's no more?

     MR. MILLAR:  Yes.  It's one document.

     MS. NEWLAND:  Mr. Chairman, just while Mr. Glicksman gets settled, I have given a list of transcript corrections -- they're not substantive or material, but I've given them to the court reporter, and I've asked that the reporting service reproduce those corrections in the front end of today's transcript, if that's acceptable to you.

     MR. KAISER:  That's fine.


POWERSTREAM INC. – PANEL 1:

     John Glicksman; Affirmed.

     MR. VLAHOS:  Ms. Newland, if I may, it's K1.4 and 

K1.5, you referred to a June 14th letter?  I have the

supplementary affidavit.  Is that K1.5?

     MS. NEWLAND:  Mr. Vlahos, K1.4 is a letter dated June

14th, which was filed with the Board that amended the --excuse me, sir, which amended the motion.  That letter actually you can find at tab C of the argument book.

     MR. VLAHOS:  Okay.

     MS. NEWLAND:  And I think I also handed up to the dais some loose copies as well.

     And K1.5 is the supplemental – supplementary affidavit, which was also filed on June 14th.  That supplementary affidavit is at tab B of the argument book.

     MR. KAISER:  And was that examined on as well?

     MS. NEWLAND:  Yes, sir, it was.

     MR. KAISER:  Sorry, Mr. Millar, the transcript of the cross-examination, what's the number on that?

     MR. MILLAR:  K1.10, Mr. Chair.

     MR. KAISER:  Thank you.

     MR. KAISER:  Please proceed.

MS. NEWLAND:  Thank you.

     If I just may have a moment, Mr. Chairman, just to write down my exhibit numbers into my examination-in-chief 

     MR. VLAHOS:  I think just the tab B is missing, just the notation in mine.

     MS. NEWLAND:  I beg your pardon, sir?

     MR. VLAHOS:  I'm looking at the argument book, and I'm just looking to find tab B.  There's no tab B.

     MS. CONBOY:  It's behind 3.

     MS. NEWLAND:  It is a bit confusing, sir, because there are letter tabs and number tabs and the number tabs are in the affidavit proper.

     MR. VLAHOS:  I've found it now.  Okay. 

EXAMINATION BY Ms. Newland:     

     MS. NEWLAND:  Mr. Glicksman, do you have copies of the following exhibits, and I'll just read them for the purposes of the record:  Exhibit K1.8, which is PowerStream's responses to the interrogatories of Board  Panel?

     MR. GLICKSMAN:  Yes, I do.

     MS. NEWLAND:  Exhibit K1.3, which is the May 18th,

2006 affidavit of John E. Glicksman?

     MR. GLICKSMAN:  Yes, I do.

     MS. NEWLAND:  Exhibit 1.5, which is the June 14th

supplementary affidavit of John E. Glicksman?

     MR. GLICKSMAN:  Yes, I do.

     MS. NEWLAND:  Exhibit 1.2, which is PowerStream's

responses to two questions posed by Board Staff.

     MR. GLICKSMAN:  Yes, I do.

     MS. NEWLAND:  Exhibit 1.7, which is a table that shows

PowerStream's and its predecessor utility's quarterly and year-end cash levels for 2002, 2003, and 2004.

     MR. GLICKSMAN:  Yes, I do.

     MS. NEWLAND:  And were these exhibits prepared by you or under your direction and control?

     MR. GLICKSMAN:  Yes, they were.

     MS. NEWLAND:  And are these exhibits accurate, to the best of your knowledge or belief?

     MR. GLICKSMAN:  Yes, they are.

     MS. NEWLAND:  Thank you, Mr. Glicksman.  

Mr. Chairman, that completes my exam --

     MR. GLICKSMAN:  Sorry, there was just one thing.  I think we had a correction on the interrogatory response we made -- we provided on the transcript in the discussion on

Tuesday.  I don't know if you wanted to also provide here?

     MS. NEWLAND:  Please proceed, Mr. Glicksman.

     MR. GLICKSMAN:  Okay.  In terms of the interrogatory response, on page 5 of 18, the last bullet on the page, it says that:

"Richmond Hill, Markham Hydro and Hydro Vaughan  each had a deemed capital structure of 50 percent debt and 50 percent equity.”  

That should have had 55 percent debt and 45 percent equity. 

MS. CHAPLIN:  Which page is this, Mr. Glicksman?

     MR. GLICKSMAN:  This is Exhibit K1.8, page 5 of 18, last bullet on the page referring to the deemed capital structure for Richmond Hill, Markham Hydro, and Hydro Vaughan.  It says 50/50, should be 55/45.  I think we made that correction on Tuesday, as part of the cross-examination.  

MS. CHAPLIN:  Thank you.

     MS. NEWLAND:  Thank you, Mr. Glicksman.  

Mr. Chairman, that completes my examination-in-chief.

     MR. KAISER:  Mr. Millar, any questions?

     MR. MILLAR:  Well, no, Mr. Chair.  Mr. DeVellis and I actually had an opportunity, of course, cross-examine Mr. Glicksman on Monday, so certainly I have nothing to add, and I don't imagine Mr. DeVellis has either.

     MR. DeVELLIS:  No, sir.

     [The Board confers]


QUESTIONS FROM THE BOARD:

     MR. KAISER:  Mr. Glicksman, at paragraph 4 of the amended affidavit, that's the affidavit of June 14th, you set out, and I read this in the record in the introduction, but what were the change that came about as a result of the letter of June 14th from your counsel?  In other words, how does paragraph 4 differ from the original application?

     MR. GLICKSMAN:  I'm just trying to find the...

     MR. KAISER:  It's paragraph 4 of your supplementary

affidavit. 

     MR. GLICKSMAN:  Mr. Kaiser, I'm looking at the letter dated June 14th.  This is a letter signed by Helen Newland. 

Are you referring to that?

     MR. KAISER:  No, I'm referring to paragraph 4 of your affidavit.  I don't have a copy of the letter, but do you have your supplementary affidavit?  You summarize the items that you're asking the Board to reconsider.  I didn't mean to make a big deal about this.  I just wanted to understand what the changes were on the 14th from the original application.

     MR. GLICKSMAN:  I apologize.  I have so many documents here.  I'm just trying to find it.

     This is paragraph 4?

     MR. KAISER:  Yes.

     MR. GLICKSMAN:  The Board had disallowed 7.14 million or 7.8 percent of our applied-for revenue requirement.  And what we have come back with is that we're still requesting the Board to review its decision with respect to Vaughan

Mills, the miscellaneous service revenue of 827,000.  We're also hoping the Board will review its decision with respect to interest and dividend income, both on the parts of the interest on the regulatory asset balance $2,379,327, and the interest on cash balances of 1,756,664.  We've actually come back to the Board and said that we're actually asking them not to actually reduce our request and to vary its decision with respect to an amount that they gave us for Hydro Vaughan of 145,600.

     We're asking for a total change of $4,817,391.

     MR. KAISER:  So the difference was the 145.

     MR. GLICKSMAN:  And originally we'd also asked for the Board to give us an amount of 125,000 for Markham Hydro.  We've taken that off of our original request, and we've also asked to take something back that you originally gave us in the original decision.

     MS. NEWLAND:  Mr. Chairman, that letter that Mr. Glicksman referred to, the June 14th letter, it's at tab C of the argument book.

     MR. KAISER:  I guess we can proceed directly to argument.

     MS. NEWLAND:  Thank you, sir.

     SUBMISSIONS BY MS. NEWLAND:

     MS. NEWLAND:  When I prepared my remarks, I prepared them in anticipation of having a two-stage procedure.  But I did front-end-load my remarks such that most of my submissions on what was going to be the threshold issue really dealt with, I think, the merits.

     So I will, as I go through, try to adapt my submissions, in light of your ruling that we will go straight to an argument on the merits.

     I expect to be about an hour.  I don't think my voice is going to last much longer than an hour.

     I will be referring to quite a number of documents as we go through, and they're all in this argument book.

     MR. KAISER:  I would appreciate you doing that, 

Ms. Newland.  I wish more counsel did it because it does save a lot of paper shuffling.

     MS. NEWLAND:  Thank you, sir.

     PowerStream's motion relates to specific adjustments that it made to revenue offsets.  We're requesting that we be permitted to recover in rates approximately $4.8 million of the $7.2 million that the Board disallowed in its April

28th decision.

     And I think the best way to get started would be to refer you to table 1 on page 2 of the supplementary affidavit, which is at tab B of the argument book.  And that's, of course, the table, Mr. Chairman, that you were referring to when you asked Mr. Glicksman some questions.

     As Mr. Glicksman told you, the $4.8 million comprises three items.  The first is the $827,000 adjustment that we made in connection with revenue that PowerStream earned on the Vaughan Mill project.

     The second item is the miscellaneous non-operating revenue that Mr. Glicksman explained and that's the item that we are not asking the Board -- that we are not including in this review, and hence the negative $145,000 that you see in line 2 of table 1.

     And the third item is a reduction in the interest income recorded by PowerStream in 2004 on certain regulatory asset balances, and interest earned on cash balances.  And that's the $2.4 million and the $1.8 million respectively.

     I was going to explain how we got to that negative 

$145,000, Mr. Chairman, but in light of Mr. Glicksman's responses to your questions, I'm not sure that's necessary, unless you have any further questions on that.

     MR. KAISER:  No.

     MS. NEWLAND:  Okay.  Now, before I get into the details of each of these deductions from revenue offset, I think it would be helpful to put the issues that are in dispute in this motion into some context, in the context of the 2006 EDR Handbook and in the context of the Board's May

2005 report.

     The issues are complicated, I think, and I think it would be helpful to do this.  And to facilitate it, I have included in the argument book excerpts from the Handbook, and excerpts from the Board's report.  And those are at tab D and at tab E.

     I'd like to start by referring you to schedule 8-1 of the Handbook, so if you were to turn up tab D of the argument book, and the schedule I'm referring to appears at page 72.  This schedule shows the derivation of the base revenue requirement that a utility is permitted to recover from its ratepayers.  The base revenue requirement, which is on line 5 of the schedule, is derived by removing certain revenue amounts.  Those are set out in lines 2, 3, and 4, from what is called the service revenue requirement that's shown on line 1.

     The service revenue requirement net of these revenue offsets is the base revenue requirement set out on line 5.

     Now, if I could get you to turn to page 70 and 71, which is part of the same excerpt - this is page 70 and 71 of the Handbook, from chapter 8, which is dealing with revenue requirement - you'll see all of what I've just said explained in section 8.2, starting halfway down the page of page 70 and continuing over the page to page 71.

     Then, starting at the bottom of page 70 and over to 

71, the Handbook sets out the revenue amounts that must be deducted from the service revenue requirement as revenue offsets.

     Now, utilities are required to make certain non-routine tier 1 adjustments to these offsets, to these revenue offsets, similar to the adjustments that utilities are required to make to the expense side of the ledger.

     So a utility must pull out or deduct the revenue associated with unusual and non-recurring events from the revenue offsets that are deducted from the service revenue requirement in schedule 8-1.

     What I'm talking about are really reductions to the revenue offset.  That is what is in issue in this proceeding.  It's the reductions to the revenue offset that PowerStream made in its EDR application.

     Now, the adjustments to revenue offsets are described on page 71 of the Handbook.  And I'm referring to the two paragraphs that precede section 8.3.  The one such adjustment relates to revenue from embedded distribution, and that's not relevant to our motion.

     The second tier 1 revenue adjustment is to remove the revenue related to unusual and non-recurring events in 2004, and this adjustment is relevant.

     I'd like to read to you the relevant operative part from that paragraph that just precedes section 8.3 on page 71 of the Handbook, and I quote.  It says:

"Second, if there were unusual and non-recurrent events in 2004 that produce revenue exceeding a materiality threshold of 3 percent of total revenue offsets, an adjustment may be made in Schedule 8-1."

Now, I've been using mandatory language when I talk about adjustments to revenue offsets.  The reasons why I said that utilities are required to make this adjustment to their revenue offsets, when, as you see from the paragraph that I've just read, it's worded in permissive terms, "may make the adjustment," the reason I say it's a requirement of the Handbook is because if you do go to page 11 of the 

Handbook, and that also is included, it's clear from page 11 that if a distributor chooses to file on the basis of an adjusted historic test year, it must make all relevant adjustment to expenses, rate base, and revenue.

And that is set out in the middle of page 11, just under bullets 1 and 2, an applicant cannot pick and choose among tier 1 adjustments.

     The mandatory nature of the non-routine adjustments is also reflected by the fact that the Handbook requires a distributor to provide a full explanation if it chose not to adjust for an event which appeared to be non-routine or unusual.

     Put another way, the Handbook requires that adjustments be made for non-routine items unless there's good reason not to do so.

     And my final reference on this particular point is to the Board's May 2005 report, which is at tab E of the argument book.  And if you turn to page 64, the second portion on that page, which is underscored, reads as follows:

“The Board confirms that the tier 1 revenue

          adjustment is mandatory subject to the

          materiality threshold if an applicant files

          on an adjusted 2004 historical test year

          basis.  The Board further concludes that the

          materiality threshold for tier 1 adjustments

          will be 3 percent of the 2004 revenue 

          offsets."

Now, the reason I've taken some time to make this point, the point about the adjustments being mandatory, is that I want to impress upon you the fact that PowerStream was endeavouring to comply with the Handbook and the Board's report when it made the adjustments to its revenue offsets.

     It's important to remember as well that PowerStream

also reduced its distribution expenses by removing $2.4

million in amalgamation-related expenses, and the Board did accept this adjustment.

     Now, how does all of this, the revenue offsets and the

deductions from the offsets, translate into rates?

     If you go back to schedule 8-1, you will see that the

higher the revenue offsets in lines 2, 3, and 4, the lower

the base revenue requirement that will be collected in

rates, and vice versa.  And it follows, of course, then,

that the higher the deductions from the revenue offsets in

schedule 8-1, the higher will be the revenue requirement

collected in rates.

     I was going to talk about the tests I had to meet to

meet the threshold, but I will move on to a discussion on

the specific requests for review.  And I intend to focus my

threshold submissions on the three issues, the Vaughan Mills project, the interest on regulatory balances, and the

interest on cash balances.

     The fourth issue is with respect to amounts that we're asking you to take away from us.  So I won't argue those vigorously.  

Starting with Vaughan Mills, PowerStream is asking you to review and vary your decision to disallow the $827,000 reduction to revenue offsets.

     First, I want to tell you what the $827,000 

represents, and then I want to explain to you why we say

it's an appropriate tier 1 adjustment for one-time,

non-recurring events that happened in 2004.

     The $827,000 relates solely to the project profit that

Hydro Vaughan realized in 2004, in constructing the internal distribution system in the Vaughan mall on behalf of the mall owners.

     The number is pure profit.  None of the costs that

Hydro Vaughan incurred in constructing the project were

included in PowerStream's service revenue -- sorry, service

revenue requirement.  That's line 1 in schedule 8-1 --

because all these costs were charged through and recovered

from the mall owner, and, moreover, the facilities associated with this project were not booked to PowerStream's rate base, because the mall owners paid the

entire cost of the project through a capital contribution. 

Their capital contribution was a hundred percent of the cost of the project.

     So PowerStream is seeking to recover neither the cost

of the project nor a return on the project.  What we are

seeking is your permission to remove the profit that was

realized in 2004 in connection with the unique project from the revenue offsets that you saw in schedule 8-1.

     We say that the revenue from the Vaughan Mills project was unusual and non-recurring in 2004, and as such should be adjusted out.

     And that segues me into explaining why we say that the

Board did not appreciate that the Vaughan Mills project was

out of character for PowerStream's ongoing business, and

that a similar project has not occurred in the past, is not

likely to occur in the future, and certainly not in the next five years.

     MR. VLAHOS:  Ms. Newland, just to follow your argument.  Was the project in service in 2004 or not?

     MS. NEWLAND:  The project was -- the construction was

completed in 2004.  And this particular adjustment relates

to profit, revenue received by PowerStream, in 2004.

     MR. VLAHOS:  Okay.  But from an accounting perspective, was the project in the rate base for the company?  I know the Board has not dealt with the rate base as such for 2004, but was it closed in as accounts -– 

MS. NEWLAND:  Can I just ask Mr. Glicksman to answer that.

     MR. VLAHOS:  I want to follow this, because this is

quite important.

     MR. GLICKSMAN:  This project is similar to any other

connection project.  We run our economic development, our

economic model.  And running the model, the developer here

pays the full cost of the facility as a capital

contribution.

     Therefore, since capital contributions don't go into

rate base, this project, when completed, is paid for by the

customer and does not go into rate base.  It's not in the

rate base of the company.  It's paid for by the customer,

doesn't go into our rate base.

     MR. VLAHOS:  So it will never go into your rate base?

     MR. GLICKSMAN:  It will never go into our rate base.

     MR. VLAHOS:  And is this the first time that --

     MR. GLICKSMAN:  No.  We had a list in one of the

responses we gave in our June 14th affidavit showing 30

connection projects.  Any connection project, if they're

paid for on a 100 percent capital contribution, the amount

of capital contributions don’t go into the rate base.

     I understand prior to the creation of the LDCs there

was a one-time amount that, on corporatization, previous to

the corporatization, capital contributions were allowed into rate base.  Capital contributions are no longer allowed into rate base.  Any capital contributions are not in rate base for LDCs.

     MR. VLAHOS:  All right.  Is the investment by the

utility into the project, are those dollars in -- they're an asset on the balance sheet; they're not part of rate base.

     MR. GLICKSMAN:  No, they're not on our balance --

     MR. VLAHOS:  And therefore the contributions are not

part of income or an offset to rate base.  So I'm just

wondering, is this a normal treatment, according to the

distribution system coding?

     MR. GLICKSMAN:  Yes, this is normal treatment.  When

there's any connection project, what we do is we -- the 

normal treatment is that we normally provide an estimate to complete for a project.  And then we run the economic model and it determines how much of capital contribution is provided by the developer.

     Here it was 100 percent capital contribution.  The

unique nature of this project is not whether it went into

rate base or not, because any project with 100 percent

capital contribution never goes into rate base, is the

method on which we did the project.

     This was a unique project in that we only did the one

on a stipulated sum contract.  

     So there was a profit from completing the project.

     But no amount of the actual cost of the project goes

into rate base.

     MR. VLAHOS:  All right.  But if there was a partial contribution, by "partial," meaning to make it economic.

     MR. GLICKSMAN:  Mm-hm.

     MR. VLAHOS:  Then that would have been different

treatment for accounting and ratemaking purposes?

     MR. GLICKSMAN:  Yes, if when you had run the economic

model it would have said that -- let's just say the model

would have said that the developer should only pay 90

percent of the cost of the project; then 10 percent of the

costs would have gone into rate base.

     But on this one, a hundred percent of the cost of the

project was paid for by the developer, by Vaughan Mills.

     MS. NEWLAND:  Mr. Vlahos, this is all set out in the

Distribution System Code, the requirement to run the project cost through the economic model to determine the 

proportionate share that is going to be paid by the

distributor on the one hand and the customer on the other

hand.  It just so happens that because the Vaughan Mills

project had a very high capital cost and a very large load,

when we ran the model it turned out that the Vaughan Mills

owners had to pay a hundred percent of the capital costs.

     MR. VLAHOS:  Okay.  What happens to the revenue for

ratemaking purposes the next time you're going to file an

application?  The revenue associated with -- that's normal

revenue that is booked into...

     MR. GLICKSMAN:  There is no revenue from the project. 

The only revenue that comes is Vaughan Mills is a customer,

like any other customer in our territory, and uses electricity.  Depending their electricity usage, we all get normal distribution revenue, but there are no project

revenues.  The project's completed.  There is no revenue from the project.  It was a project done for Vaughan Mills to build their distribution system.  That project is now completed.  There's no ongoing project.

     MS. NEWLAND:  We're making a distinction, Mr. Vlahos,

between rate revenue, which, of course, we do have from

Vaughan Mills, as a customer of PowerStream, and project

revenue.  And the project revenue that we experienced in

this project was really unique.  And it was unique for the

reasons that Mr. Glicksman alluded to, but I'd like to just explain it in a little bit more detail.

     The contract was that we entered into with the Vaughan Mills owners was a stipulated-sum contract, which is just another name for fixed-price contract.

     This type of contract is very different from the cost

flow-through method of contracting that PowerStream and its

predecessor utilities use in respect of projects to install

facilities on behalf of third parties.

     The difference between the two types of contracts is this:  Under the flow-through approach, the customer pays

PowerStream its share of the actual cost of construction. 

The customer's proportionate share, its capital contribution, is determined by the results of the application of the economic model that we just talked about.

The amount that the customer pays is its proportionate share of the actual costs.  So, under this approach, the utility does not bear any risk related to cost overruns.  It will flow through to the customer on a proportionate basis as determined by the economic model.

However, under this approach, the utility only charges through its costs; it doesn't realize any project profit.  It simply recovers its cost.  And that's the way that PowerStream does business, and that's the way that its

predecessor utilities did business as well.

     Now, under the stipulated sum or fixed price contract, the project owner pays its share of the cost as determined by the model as forecast by the model.  So it pays the forecasted costs, not the actual cost.

     The utility bears the risk of any overruns.

     But - there's a big “but” - under this model of contracting, the utility builds in a profit margin over and above the costs and the contingency.  And that's why we ended up with this amount of revenue on this project that we are seeking to adjust out of our revenue offsets.

     It was because it was realized in connection with this stipulated sum contract.

     Now, I think if you look at Exhibit...

     MR. KAISER:  What would happen if there were a loss?

     MS. NEWLAND:  If there were a loss under this type of contracting, then the shareholder would bear the risk.

     MR. KAISER:  Have you ever had that case?

     MS. NEWLAND:  Well, let me answer it this way.  The answer is no.  And let me show you why.

     Exhibit B of Mr. Glicksman's supplementary affidavit, which is at tab B, we took great care to prepare these exhibits so I wanted to make sure that you look at every single one.

     MR. KAISER:  I can never figure out the tabs.

     MS. NEWLAND:  There are 17 number tabs attached to 

Mr. Glicksman's affidavit, and I can see that it's confusing when you add them to all the other tabs.

     It's behind tab 3, Mr. Kaiser, of Mr. Glicksman's -- have you found it?

     This is a table that shows the top 30 commercial/industrial subdivisions and services in Vaughan and in Markham in the period 2002-2004.

     Now, the first column shows the cost that was charged to the customer for installing a facility on behalf of that customer.  And you'll see at the Vaughan Mills project, the cost to the Vaughan Mills owners was $3.4, roughly, million dollars.  That's in the first block.

     The second column indicates whether or not the utility realized any profit on the project.  And that is an indication that the underpinning contractual arrangement was a fixed price as opposed to a flow-through.  And the only project that had a stipulated-sum contract and for which accordingly a profit was realized is the Vaughan Mills shopping mall.

     And that is why, in a nutshell, we say that this revenue was unusual, non-routine, non-recurring, hasn't happened in the past, won't happen in the future.

     MR. VLAHOS:  Ms. Newland, just to follow this up.  So if we just assume a normal sort of a test here, where the rates are set and are just and reasonable, then by virtue of this project the company has made a profit of $827,000, right?

     MS. NEWLAND:  Yes.

     MR. VLAHOS:  In normal circumstances?

     MS. NEWLAND:  Yes, sir.

     MR. VLAHOS:  Which would not have been part of the forecast; it would not be sort of a typical part of a typical operations of the utility.

     MS. NEWLAND:  And that's our evidence.  It's not typical, it's not done...

     The reason it happened in this case, and I think it's important to explain the reasons why it happened in this case.  It came about as a result of a very unique set of circumstances having to do with the relationship between the Vaughan Mills owners and PowerStream.  They had been negotiating, discussing, the project for quite a number of years before construction started.  And Hydro Vaughan had provided it with a flow-through cost estimate.

     These were American owners.  They wanted to get the mall built.  The cost of building these particular distribution system facilities -- facilities, rather, was very small relative to all their other costs and they said, Would you do this on a fixed-price basis?

     And PowerStream, quite frankly, recognized an

opportunity here.  And they said, yes, they would.  And they made sure that they covered off their risk by building in a significant profit margin.

     We don't expect that this type of circumstance is

going to happen again.  These types of projects take a 

long -- they have a long planning horizon.  We were in

discussions with the Vaughan Mills owners for about five

years before we started construction.

     There are no projects that we are aware of in our

service territory of this magnitude, I mean, Vaughan Mills

is the second-largest mall in Canada, second or third.  It's the second largest load in our service territory.  We have not been made aware of any other projects in our service territory that are on the planning horizon.  And certainly not within the next five years.

     And that's why we say it's appropriate to adjust this

revenue out as a non-routine and non-recurrent item.

     MR. KAISER:  When the work is done, is it done by

utility employees?

     MS. NEWLAND:  The answer to that question is that we

did not -- I believe, and I might ask Mr. Glicksman to add

to my response, we did not add any employees to PowerStream, or, I guess, Hydro Vaughan did not hire additional employees.  Mr. Glicksman, I think perhaps you could explain this better than I.

     MR. GLICKSMAN:  We hired one staff, you know, a company to project-manage this thing, facility.  We also contracted out almost all of the work.  It wasn't using our staff.  There were normal burdens that were applied.  A lot of the material was delivered to site, but any material that went through our inventory had burdens on it.  Any use of our engineering staff was burdened, like any of the engineering classes were burdened.  So they are really weren't making use of our own staff to do this work.  The work was contracted out.

     MS. NEWLAND:  And I'd just add, Mr. Kaiser, that for

example, the one person that was hired to project-manage the project, his costs were flowed-through to the Vaughan Mills owners, so they were recovered.  As were the engineering burdens.

     So all of the costs were recovered from the customer.

     MR. KAISER:  Thank you.

     MS. NEWLAND:  I'd like to move on, now, to discuss regulatory asset balances.

     The nub of this issue is that, effective December 31st, 2004, PowerStream made a one-time interest entry in accounts 1570, 1571, and 1562.  And these entries were necessitated by two events.

     The first was PowerStream's initiative following its

amalgamation, the amalgamation that created PowerStream on

June 1st, 2004, its initiative to standardize accounting

practices across the board.

     So there were three utilities that came together to form one large utility on June 1st, 2004.  Each of them had their own peculiar accounting practices.  And following amalgamation, PowerStream undertook an initiative to standardize accounting.

     This affected how certain interest was recorded in these three accounts.  It's not the only factor.  There was another factor at play.  And that was the issuance on

December 9, 2004, of the Board's Phase II regulatory asset decision.

     Now, I'm going to go into some detail to explain this. 

But the point I'd like to impress upon you is because these entries were one-time entries that were made effective

December 31st, 2004, and because they were in respect of

prior periods, we say that deducting these amounts from the

offsets to our revenue is appropriate as a tier 1 

non-routine adjustment.

     Now, the Board did not accept the adjustments we made, and in your decision what you said was that the adjustments appear to be selective and relate only to interest on three accounts.  And finally, you said that you would not allow the adjustment on the basis of the information provided.

     So we took from that that we had not provided sufficient information to explain why these deductions from revenue offsets were appropriate.

     MR. KAISER:  Where in the decision is that?

     MS. NEWLAND:  Where in the decision?  It's on page 6 of the decision, Mr. Kaiser, two paragraphs up from the

heading:  "tier 1 Cost of Power Adjustment."  It's the

paragraph that starts:

"Regarding PowerStream's adjustment related

          to regulatory asset accounts, the Board finds

          that the applicant has provided insufficient

          evidence to justify this adjustment.  The

          adjustment appears selective and relates only

          to interest on three of the regulatory asset

          accounts.  Accordingly, the Board will not

          allow the adjustment on the basis of the

          information provided.  The Board has adjusted

          the applicant's model to remove this

          adjustment."

Now, Mr. Chairman, Panel Members, we took the Board's

comments to heart, and we submitted evidence in the two

affidavits of Mr. Glicksman that show, in my submission,

beyond a doubt that the adjustments were not selective and,

in fact, were exactly the kind of non-routine tier 1

adjustment for unusual and non-recurring events that the

Board in its May 2005 report required utilities to make.

     Now, as I mentioned, the reasons why PowerStream made

the one-time interest entries have to do with

standardization of accounting practices, and the Board's

2004 regulatory asset decision.

     The explanation of why PowerStream made these one-time

entries can be found at paragraphs 18 to 21 of Mr. Glicksman's supplementary affidavit.  And I'd ask you to

turn that up.  Again, that's in your argument book.  It's at tab B, paragraphs 18 to 21.

MR. KAISER:  Mr. Vlahos has a commitment in terms of the Chairman.  Could we take a short break right now?

     MS. NEWLAND:  Certainly, sir.

--- Recess taken at 10:25 a.m.

     --- On resuming at 10:48 a.m.

     MR. KAISER:  Please be seated.  Please proceed.

     MS. NEWLAND:  Thank you, sir.

     Before we broke I was about to refer you to paragraphs 18 to 22 of the supplementary affidavit, which you can find in your argument book at tab B. 

     MR. KAISER:  What's your understanding as to the alleged selectivity?

     MS. NEWLAND:  My understanding of the alleged selectivity is that there was no selectivity.  I think the best way to demonstrate that, sir, is to refer you to

Exhibit E of the supplementary affidavit, which is behind numbered tab 6.

     This is the exhibit that I rely on for my submission in this regard.

     What we've done here is we have listed each of PowerStream's regulatory asset accounts.  So there are  

11 regulatory asset accounts.  These are all of PowerStream's accounts.

     The first set of columns is under the heading: 

"Carry-on Interest Supplied Prior to Amalgamation and

December 9 Decision."  And you'll see that for each account, for each of Markham Hydro, Richmond Hill Hydro, and Vaughan Hydro, you'll see an indication of whether those predecessor utilities did apply interest in a particular account or did not.  Then you'll see that the

second block is whether or not there was a change in this

policy after amalgamation or after the December 9th decision of the Board which confirmed when interest should be applied and when it should not.  And then you'll see an explanation.

     And if you go through all of these accounts -- and

perhaps the best way to demonstrate this, sir, is just to

pick one.  Let's pick 1570, qualifying transition costs,

because that's one of the accounts in issue.  

   
Let me turn up one other thing.

     So, if we look at account 1570, for qualifying

transition costs, in the December 9th, 2004, regulatory asset decision, it was made clear that carrying charges could be recorded in 1571, and although not as clear, it appeared to indicate that carrying charges could be recorded in 1570 because the underlying reason for

recording them in 1571 pertains to 1570 as well.

     So prior to that decision and prior to amalgamation,

Markham, had, in fact, already been recording carrying charges in 1570.  Richmond Hill had not and Vaughan had.

     So following that decision, and following amalgamation when PowerStream started to standardize its practices, it had to make a -- I just don't want to mix this up -- it had to make a one-time entry in account 1570 to record interest in of the years 2002, 2003, and 2004, but only on the Richmond Hill portion of the balance, because it was the -- because Richmond Hill had not been doing this, whereas Markham and Vaughan had already done it.

     MR. KAISER:  They all became yes?

     MS. NEWLAND:  That's right.  So they all became yes, that they're doing it, but the only one-time entry was in respect of the Richmond Hill balances.  We didn't have to adjust the balances in the other accounts.

     I could go through the other accounts as well, if you wanted me to, but I think if you were to consider this exhibit in detail, this is our answer to your question.  I'm not sure how much more detail I need to go into.  I'm happy to drill down to whatever level you want me to or ask 

Mr. Glicksman to do so as well.

     MR. KAISER:  Well, let me ask you this.

     Does that mean that in order to a non-selectivity charge they all need to be yes in the second column?

     MS. NEWLAND:  No, sir, because some of these accounts you can't record interest in.  And nothing was changed as a result of -- that situation didn't change because of the amalgamation, obviously, and that situation wasn't changed by the Board's regulatory asset decision.

     Some of these accounts, it was always clear, very. very, very clear from the APH, the accounting procedure Handbook, that you could record carrying charges and should do so.  So from that case all these utilities were always recording interest.

     So the only place it was an issue was with respect to

these three accounts, either because -- and it was only an

issue with respect to those three accounts because it was

never clear from the APH whether or not you could record

interest.  And it was the event of the Board's Phase II

decision that allowed PowerStream to say, okay, we now know

we can do it.

     Now, some of the predecessor utilities had been more

aggressive, and others had been more conservative, and

didn't want to take a chance.  And perhaps, Mr. Glicksman,

you can explain how you made certain decisions with respect

to your auditors.

     MR. GLICKSMAN:  In terms of when we developed the 2004

financial statements, we're now one entity.  So when we do

our financial statements we have to standardize accounting. 

I mean, we have auditors come in.  And so we're looking at

the regulatory assets, and something that's been under a lot of scrutiny by the auditors for a number of years, who were saying, okay, so first thing we have to look at is how we're going to handle these accounts.

     And we looked at the interest.  Well, the account that Helen led you through, 1570, it was pretty clear, two

utilities had applied one treatment.  The third one had

applied a separate treatment.

     At year-end 2004 we had to make a decision which way

to go, given the Handbook, and the ruling from the OEB in

December 2004.  We said, well, on this one we should now

apply carrying charges for everybody, like, for PowerStream.  So consistent with the Board's decision.  And that's what we did, we applied it for 1570. 

     For 1571, the pre-market opening energy variances, all the predecessor utilities had decided not to apply carrying charges.  When the Board's decision came out saying that carrying charges can be applied, in looking at

what other utilities were doing in terms of applying those

carrying charges, we did make a one-time entry for all of

those utilities to apply carrying charges.

     The one area that's different, 1562, really relates to -- Ms. Newland made a reference to the accounting procedure samples.  The utilities apply different methodologies in terms of accounting for PILs.  Two of the utilities that applied method 1 and of them applied method 3.  So we had to bring everybody into synch because we can't have two methodologies with just one company going forward.  From an accounting point of view, neither the management nor the auditors would accept it.  


From that point of view, we made an adjustment which reflecting the interest.  I could take you through the exhibit that we filed, but essentially what we tried to do was identify exactly what accounting entries were made in order to standardize accounting for that entry.

     MS. NEWLAND:  Mr. Kaiser, you asked me whether in order -- it had to be yes, yes, yes, across the board, or no, no, no.

     I think I misspoke myself.  With respect to this, what you see in the second column is just an indication of which utility had to be changed.  So, for example, if you look at 1570, you have yes, no, yes, prior to amalgamation, the December 9th decision.

     So, after the decision to standardize and after the Board's Phase II decision, the only one we had to change was Richmond Hill.  So the no became a yes.  So, in effect, you do have yes, yes, yes across the board.  I hope that makes some sense to you.

     MR. KAISER:  Well, I don't want to sound really stupid, but where is the selectivity here?  What

is it that you're alleged to have done wrong?  You have in bold here "A tier 1 adjustment was made.  A tier 1 adjustment was required."  

In some cases a tier 1 adjustment -- I guess there's none of them where a tier 1 adjustment was not made. 

     MS. NEWLAND:  The only tier 1 adjustments were made --

the way I can explain -- it said "no tier 1 adjustment was

made."

     MR. KAISER:  Right.  Yeah, there is one.  Is that the

selectivity --

     MS. NEWLAND:  That is the selectivity.  And the reason

that no tier 1 adjustment was made was because --

     MR. KAISER:  It wasn't required.

     MS. NEWLAND:  It wasn't required.  It didn't pertain.

     MR. KAISER:  Right.  So that's --

     MS. NEWLAND:  But you couldn't make a tier 1 adjustment.

     And to be fair, this exhibit was only filed in response to the Board's criticism in the decision.  This was not available to the Board when it made its original decision.  I hope that this demonstrates beyond a doubt that there was no selectivity.

     One other point on this issue, sir:  We, of course, say that these adjustments are appropriate one-time adjustments for non-routine, non-recurring events that fall within the meaning of the Handbook.  And I think that fact is illustrated by the fact that similar adjustments were made by London Hydro in its 2006 EDR application.

     Those adjustments were accepted by the Board.  And I think it would be useful to take you to the relevant parts to have London Hydro application, which I have included in the appeal book at tab F -- I'm sorry, I misspoke, in the argument book.  Do you have that?

     MR. KAISER:  Yes.

     MS. NEWLAND:  Now, if you turn to page 5 of 25, I've side-barred the relevant portion of the application, and it's an explanation provided.  The heading is "Account 4405 Interest and Dividend Income."  And it reads:

"Interest and dividend income includes

          interest in RSVA balances and regulatory

          assets and transition costs that was the

          subject of the rate hearings in 2004 on

          regulatory assets.  These were unusual and

          presumably non-recurring activities and

          interest recoveries related to market opening

          and the deferred recovery of one-time

          transitional costs that are not a normal

          component of annual operations."

And the next paragraph then refers to the Board's December 9th decision, which confirmed when interest could be recorded and when it could not.

     And then the last paragraph is the paragraph I would

like to focus on.  It says:

“The Board's rate model currently includes

          these revenues in its calculation of revenue

          offsets to the distribution revenue

          requirement.  Since the inclusion of these

          amounts as revenue offsets to 2006,

          distribution revenue requirements would be

          the equivalent of a claw-back of amounts

          awarded… ” under this earlier proceeding that's

          referred to here, “… we have made a correcting

          adjustment on the trial balance."

So the point here is, PowerStream, similarly to London

Hydro, is permitted to recover its regulatory asset 

balances.  But if you do not permit us to adjust or deduct the interest associated with those balances from our service revenue requirement, then ratepayers will benefit twice, once -- I shouldn't say ratepayers would benefit twice.  I misspoke myself.

     Really, PowerStream will be disadvantaged, because as

London Hydro has stated in this application, it will be – in effect, you will be clawing back amounts that you've let us recover under our regulatory assets decision. 

     I was going to move on to the next topic, unless you have any questions remaining on regulatory assets.

     MR. KAISER:  No.

     MS. NEWLAND:  Okay.  Could I ask you to turn up table 3 on page 7 of the supplementary affidavit, which is at tab B of that argument book.  Oh, that is table 3 on page 7.

     This table summarizes the adjustments that PowerStream made to revenue, interest revenue income or interest recorded.  Actually, it's all interest revenue.  It's in respect of three discrete items, Mr. Chairman.  The first is with respect to the re-capitalization that PowerStream 

effected after the amalgamation, and the re-capitalization was effected by the payment of dividends to the City of Vaughan, the Town of Markham, and the repayment of a back loan to Richmond Hill.  And those amounts, the principal amounts are shown in the first column of items 1, 2, and 3 in table 3, and the associated interest that was adjusted out, that PowerStream adjusted out of its revenue offsets is shown in the last table.

     The second component of the interest adjustment that

PowerStream made was in respect of the repayment of security deposits.  And you see that in line 4.  And the last component was an adjustment in respect of interest earned on transmission service charge over-collection.  And that's in line 5 of table 3.

     Let me start my submissions on this topic by drawing your attention to the fact that in its original 2006 application, PowerStream made an adjustment of $2.4 -- roughly $2.4 million to its 2004 year-end interest revenue on cash balances.  And that really had the effect, as we stated in our interrogatory responses to the Board Panel, of adjusting out all of its interest revenue in 2004.

     The Board disallowed the entire amount of the adjustment, and the reason that it did that, it stated, was that the adjustment was more appropriate to the scope of our future test year.  And that's on page 6 of your decision.

     I won't take you to the decision, because I think that's all the decision said in that regard.

     In the motion, PowerStream is asking the Board to review and vary an adjustment of roughly 1.8 million, $1.756 million.  The difference, Mr. Chairman, between the $2.4 million original adjustment and the $1.75 million adjustment that we are now seeking in this motion reflects the fact that we, PowerStream, reviewed all of the components comprising that original $2.4 million.

     And we agreed with the Board that a portion of the adjustment, roughly equal to $0.6 million, was, in fact, more in the nature of a forward-test-year adjustment.

     So we took that portion, that $0.6 million, out of our request for review.  We didn't proceed with that.

The remaining portion, which is $1.756 million is, we submit, an appropriate tier 1 adjustment for unusual and non-recurrent events in 2004.  And I hope to persuade you of that in my submissions that follow.

     I've taken you to table 3, and you'll see that the first three items relate to the dividend payments to

Vaughan, to Markham, and the repayment, alone, that occurred in 2004.

     All of these, the two dividend payments and the repayment, all had to do, all related to the re-capitalization that occurred after the June 1st, 2004,

amalgamation.

Now, PowerStream's re-capitalization is discussed at paragraphs 29 through 31 of the May 18th affidavit.  That's not one we've actually referred to yet.  It's the original affidavit, and paragraphs 24-27 of the supplementary affidavit.

     Let’s go at the issue this way.  Let me explain first

why PowerStream had to re-capitalize, and then explain why we believe that the interest revenue associated with the dividend payments and the loan repayment is an appropriate

tier 1 adjustment.

The Handbook sets out the deemed debt and equity components for utilities of varying sizes on the basis of

the value of their rate base.

     And if you turn to the excerpt from the Handbook that

I've included in the argument book, which is behind tab D at page 32, you'll see what I'm referring to.  There's a table, 5.1, entitled "Size-Related Debt Formula."  And that table indicates the deemed capital structure for distributors of various sizes, sizes of their rate base.

     PowerStream is in the 250 million to $1 billion category that you see in the second line there.  So the deemed capital structure of PowerStream is 60 percent debt and 40 percent equity.  And you see that in that line as well.

    Now, prior to amalgamation, PowerStream's three predecessor utilities were all in the $100 million to

$250 million category, which resulted in a deemed capital structure of 55 percent debt and 45 percent equity.

     So, after amalgamation and the creation of the bigger utility, we clearly had to reduce the equity component of our capital structure from 45 percent to 40 percent.

     And this re-capitalize -- and I should just pause here and say that the difference between the deemed equity component and the actual equity component wouldn't attract -- we wouldn't be earning on that.  We wouldn't be able to recover on that.  So I mean, that's why, that's one of the reasons we had to align our actual capital structure with our deemed capital structure.

We did that primarily -- well, we did that in three ways.  We made two dividend payments and we repaid a loan to Richmond Hill.  And I have included, or we have included, in the supplementary affidavit of Mr. Glicksman the resolutions of the boards of directors of the Town of Markham and the City of Vaughan, and minutes referring to the dividends.  

That, you will find at Exhibits G and H of the supplementary affidavit.  I don't think you need to go there.  I would like to draw your attention to them.

     The component of the re-capitalization that was effected by the repayment of the $25 million loan to Richmond Hill in December of 2004, evidence of that is included at Exhibit I to the supplementary affidavit.  And that's in the form of a letter authorizing PowerStream's bank to transfer the funds to Richmond Hill.

     PowerStream submits that the interest that it earned in 2004 on the amounts that were declared as dividends or as repayment of a loan is revenue that will not recur because of the unusual and non-recurrent event that occurred in 2004, which, of course, is the amalgamation and the subsequent re-capitalization.  We're not going to be doing that again in the period covered by 2006 rates.

     It's appropriate, accordingly, to deduct this interest from the offsets to PowerStream's service revenue requirement because this revenue is simply not representative of a typical year.  And that, after all, is the entire purpose of these tier 1 non-routine adjustments, is to bring the 2004 historic test year in line with what a typical year would be for PowerStream.

     Now, 2004 obviously wasn't a typical year for

PowerStream because we went from three mid-sized utilities to one large utility.  We changed our capital structure, and as a result made these payments from our cash balances.

     So the dividend payments and the repayment of the loan to Richmond Hill has the effect of reducing our cash balances.  So we won't be earning interest on those amounts.

     Our view of the appropriateness of these adjustments as non-routine tier 1 adjustments is reinforced by the fact that similar adjustments were made by Horizon Utilities in its 2006 EDR application.

     With respect to Horizon Utilities, they had an amalgamation of St. Catherine's Hydro and Hamilton Hydro, and they subsequently re-capitalized for the same reasons that PowerStream did, although their amalgamation and

Re-capitalization took place in 2005.  Ours took place in

2004.

     I think it's useful to have you turn up the

relevant portion, of the Horizon application, which I've included at the Exhibit G of the argument book. 


At tab G, rather.  It’s the last tab in the

argument book.

     If you could just turn over to the page 5 of 8.  It's the second page in that excerpt -- sorry.  It's actually the third page.  "Interest on cash balances."  And I've side-barred the relevant portion.

     You'll see that the application refers to:

“Interest earned in 2004 on cash balances

aggregating roughly $1.1 million.”

And it goes on to say:

“These cash balances represented surplus

shareholder equity that was surplused to the

amount of deemed equity eligible for the

regulated rate of return.  In 2005 both St. Catherines Hydro and Hamilton Hydro adjusted equity through re-capitalization dividends to their respective shareholders.  This was

appropriate, since the shareholders were not

earning any return on this equity, and no such return would be permitted under the Electricity Distribution Rate Handbook.  This adjustment had the effect of eliminating surplus cash balances.  As such, Hamilton Hydro and St. Catherines Hydro will neither have surplus cash-forward from 2004 nor the related interest income.  As the $1.1 million amount reported in 2004 is a non-recurrent item, it has been included as a tier 1

          adjustment."

This description of what Horizon Utilities did is on all fours with what PowerStream did but for the fact that our amalgamation and subsequent re-capitalization occurred in 2004, as opposed to 2005.

     The Board accepted Horizon Utilities' adjustment to interest on cash balances due to the re-capitalization.  It did not accept PowerStream's.  We urge the Board to accept our adjustment for all the reasons I have stated.  

Unless you have any questions, I was going move on to the next aspect of the cash balance issue.

     MR. KAISER:  Thank you.

     MS. NEWLAND:  Okay.  In February 2005, Mr. Chairman,

PowerStream returned roughly $8.1 million in customer security deposits that it had held in 2004.  This was done in response to amendments to the Distribution System Code that the Board made in February of 2004, which had the effect of standardizing the security deposit policies of all distributors across Ontario.

     The amendments to the Code and our response to those amendments in the form of a new security deposit policy are described in paragraphs 29 to 32 of the supplementary affidavit.  And the new policy itself is attached to the affidavit as an exhibit.  I don't intend to retool this ground by taking you to the explanation.  We've given you quite a lot of detail about what our old policy was and how we reflected on the Board's new requirements that were in the amendments to the Distribution System Code in February of 2004, what our response was in the form of a new policy.

     The bottom line is that, as a result of the new policy, we were in the position of having to refund approximately $8.1 million of security deposits over and above the amount that we would have had to refund in any event in accordance with the old policy.

     So it was just the incremental amount of $8.1 million.

     Now, Exhibit K in the supplementary affidavit, it's behind tab 12, I think it would be useful if you would turn this up.  It's behind tab 12 to the supplementary affidavit of Mr. Glicksman.

     This is an excerpt from PowerStream's financial --audited financial statements as of December 31, 2004.  And it was included, these financial statements were included, as a schedule in PowerStream's 2006 EDR application.

     You see an amount of $11.497 million, under the heading "Property, Plant and Equipment, Other Assets," and that's stated to be in respect of restricted cash non-current portion of customer deposits."

     This amount includes the $8.1 million that was earmarked for refund to customers over and above the normal level of refund, and that flowed out of the decision to change our policy to reflect the Board's amendments to the Distribution System Code.

     The difference between the $11.5 million that you see

in this financial statement and the $8.1 million that we've

been talking about is the amount that we would have had to

refund to our customers irrespective of the new policy.

     Now, the interest -- if you turn over the page to the

next page, you'll see an excerpt from PowerStream's 2005

year-end financial statements.  These were also included in

our application.

     And I think that this, right at the top of the page,

this illustrates the point I've been trying to make.

     MR. GLICKSMAN:  Excuse me, I'm not sure if it's legal, but can I just make a correction?  If you look at the second page the amount she should be referring to was 11662.  That's the amount that was due in the current year.  The two amounts are very close - 11662 and 11497 - and I may not have totally caught that completely in my legal consult.  

But the restricted cash, which is on the first page, was under an item called restricted cash, the current portion, the current portion is the amount that included the 8.1, because it's current, it's due within the next year.  And on the second page, what Ms. Newland was referring to, is, as you see, the 11662 in 2004 goes down to the one-sixth which shows that we did pay those amounts to the customer.

     MS. NEWLAND:  Thank you, Mr. Glicksman, for that correction.  You are, of course, correct.

     Let me sum it up by saying this:  The interest revenue associated with the 8.1 incremental refund -- let me call it the incremental refund -- to customers that was occasioned by the Board's changes to the Code is the $163,000 that we have adjusted out of our revenue offsets.

     And Exhibit L to Mr. Glicksman's affidavit, which is behind tab 13, is a table which shows the security deposits, amounts refunded across rate class and rate zone.  We backed out the $163,000 of interest revenue associated with the $8.1 million refund from the amounts that we deducted from our service revenue requirement to arrive at the base revenue requirement in schedule 8-1 as an unusual and non-recurrent event in 2004.

     Now, the May 2005 report of the Board makes specific reference to the treatment of interest on customer security deposits.  And it's interesting, Mr. Chairman, that the

Handbook actually doesn't make any reference to this issue, but if you turn up the excerpt from the report of the Board that accompanied the EDR Handbook, and that excerpt is at tab E of the argument book.

     And starting, actually, at the bottom of page 63, which is the first page behind the title page of that excerpt, you'll see an underscored section, and I will read it into the record.  It states:

"The Board finds that revenue from

          investments and bank accounts must be

          considered as a revenue offset to calculate

     the base revenue requirement.  However…”
          And this is what I'd like to draw to your attention, 

“However, these amounts will not include interest earned on security deposits in recognition that interest on these deposits is paid directly to ratepayers."

And this makes perfect sense.  The inclusion of interest revenue associated with amounts that are refunded to customers would, in effect, mean that ratepayers benefit twice, once in the form of the return of their deposits with interest, because we pay customers interest on those deposits that we hold, and once in the form of lower rates.

     So it makes perfect sense to back that interest out of the revenue requirement that we seek to recover in our 2006 rates.  And the Board has recognized this in the statement that I've just read into the record.

     Now, I mentioned a couple of moments ago that the 

$163,000 adjustment that we made was with respect to the incremental amount of the refund of the amounts of deposits refunded to customers.  And when I say "incremental," just to remind you, that's the amount associated with our change in policy.

It's clear to us when we read the Board's report, in the section I've just referred to you, that in fact we could have and perhaps should have backed out the interest associated with the entire amount of the security deposits that we held.  But because this requirement or this statement of the Board, articulation of the Board's policy, was in the report of the Board as opposed to the Handbook, it was overseen -- it was an oversight.  We didn't – we didn't take it into account when we made our adjustments.

     So we made a smaller adjustment than, I believe, we believe, we were entitled to do.

     If we had made the full adjustment to our revenue offsets it would have been $463,218, so roughly $463,000, instead of the $163,000 that we actually did adjust out.

     So what I'm saying is, we shorted ourselves to the

tune of about $300,000.

     Again, I'd like to take you to the application of Horizon Utilities that I referred you to a couple of minutes ago.  But this time I'd like to take you to a different page.  It's at tab 6 of your argument book.  Sorry, tab G of our argument book, and I'm going to refer you to the second page.  And it's side-barred under the heading: "Interest and investment income."

"Horizon Utilities' interest income revenue

     offset has been reduced by $350,895, being the

amount of interest Horizon paid on customer retail deposits.”


This is consistent with the OEB's findings in chapter 8 of the May 11th 2005 report of the Board in the Handbook."


And then it goes on to quote the same portion of that chapter that I have just quoted to you.

     So my point is that Horizon Utilities made exactly the same adjustment that we did, although they made it in respect of the entire amount, I believe, of their deposits.  And they relied in doing so on the Board's report.

     The Board accepted Horizon Utilities' deduction, but

did not accept ours.  And we urge the Board to reverse that

decision.   


I'd like to turn to the last amount in issue, which is the over-collection of transmission charges.  PowerStream reduced its interest income revenue offset by $510,819, roughly $511,000, in respect of the over-collection of transmission service charges.  This represents interest on a balance of $31.7 million.

     You'll see that amount referred to at the last line of table 3 in Mr. Glicksman's supplementary affidavit.

     Now, this adjustment is unique to PowerStream.  And it's unique because in 2004 PowerStream sought and received the permission of the Minister of Energy to proceed with an application to the Board to adjust its retail transmission service rates to align them with PowerStream's actual cost of providing the services.

     The Board subsequently approved new rates.

     This happened because PowerStream was charging the old provincially established rates for transmission services, so it’s flowing through rates that were charged by the predecessor to Hydro One.  And those rates did not actually reflect the cost to PowerStream providing this service.

     So we were accumulating this over-collection and in the deferral account, so we decided, rather than continue to accumulate it, that we would apply to the Minister to give us permission to proceed to the Board to have new, lower rates put in place so that the over-collection would cease.

     And, in fact, effective April 2005, we ceased charging the old rates and we started charging the new, lower rates.  Therefore, as of April 1st, 2005, we were no longer over-recovering on this particular service.

     We have included PowerStream's request for ministerial approval, the letter from the Minister, the application for new rates and the Board's eventual decision, at Exhibits M through to Exhibit P to Mr. Glicksman's supplementary affidavit.  I don't think it's necessary to have you turn those up.

     I would note that the over-collected balances are being returned to ratepayers in accordance with the Board's decision on PowerStream's regulatory asset application.  So those balances are being reduced.

     In the meantime, PowerStream continues to pay interest to its customers at a rate of 6.9 percent on those balances.

     Mr. Chairman, this particular issue with respect to

the over-collection of the transmission service charges is

really quite similar, or akin, to the issue on the security

deposits.  In both cases we're talking about balances that

are being returned to customers.  We are paying interest to

customers on those balances, and we're earning a lesser rate of interest which is the adjustment that we are seeking to make.

     And so, if this adjustment is not allowed, ratepayers

are going to benefit twice, just as I said they would do in

the case of the security deposits.  They're going to benefit in the form of a return of their over-contribution with interest, because they get interest on it, and then they're going to benefit in the form of lower rates.

     That's really all I have to say about this

particular issue, unless you have any questions, which brings me to a few concluding remarks that I would like to make.  Just one moment, sir. 

     I've just been asked to make one other point on the

Over-collected amounts, and that is that we are being disadvantaged, the word that I was thinking was dinged, but disadvantaged twice in the sense that we are also passing on, it's something to do with interest deductions and PILs, and, Mr. Glicksman, I think you need to explain this one.  I can't.

     MR. GLICKSMAN:  In our application in 2006 application, another adjustment we asked for that we didn't come back for was the PILs model in the EDR Handbook.

     It says that when you calculate the PILs that customers -- should be included in the revenue requirement, you should use the interest expense that the company is paying and not the deemed interest amount.

     Some of the interest expense is non-recurring but there is no adjustment in the Handbook to allow for an adjustment to the PILs calculation.

     So in the PILs calculation, when you're calculating the amount of PILs as a deduction to PILs, you include the interest that you're paying, the 6.9 percent interest we're paying on this transmission over-collection.

     So therefore the amount of PILs is lower by that.  The amount of PILs will be reduced.  So the PILs is reduced.  That's included in the revenue requirement because of the transmission over-collection.  We're paying the 6.9 percent to the customers on an ongoing basis.  And on any cash balances that we have left we're only earning about 2.5 percent on these balances.

     So that, I think, provides -- because in a way, those are the three components associated with the transmission over-collection.

     MR. KAISER:  Thank you.

     MR. GLICKSMAN:  The only last point is that we would have liked to actually return the amounts on one day or something but from a rate stabilization, also the EDR process had that you're supposed to return these amounts over a period of 24 months.  So we really don't have a choice.  We could borrow the money at a lot less on 6.9 percent, so we really didn’t have a choice but we have to return these amounts over a 24-month period and provide some rate stability to our customers.  But right now we've applied for a reduction to the revenue offsets for those amounts.

     MS. NEWLAND:  Thank you, Mr. Glicksman.

     In conclusion, it's our submission that the reductions to the income revenue offsets that PowerStream made are appropriate tier 1 non-routine adjustments to account for unusual and non-recurrent events that occurred in 2004.

     The Handbook requires utilities to make all these adjustments to expense its revenue and rate base.  


I'd ask you to remember that we did this, and we did it religiously, and we removed, as I said earlier, $2.5 million in amalgamation-related expenses as a non-routine tier 1 adjustment.  So these were expenses related to the amalgamation that we incurred in 2004, and that we moved out of our revenue requirement.  The Board accepted this adjustment.

     We'd also ask that when you look at the adjustments we made, you consider the difference between adjustments made in order to move 2004 closer to a typical year in terms of capital investment, expenses, and revenue, on the one hand, and adjustments made to align the 2004 test year with a forecast of income, expenses and capital spending for 2006.

     What I'm saying is, the difference between making an adjustment to bring 2004 into alignment of a typical year on the one hand, and adjustments made with regard to a forecast.  We did the former.  We didn't do the latter. 


All the adjustments that we made in this proceeding fall into the former category of adjustments that were necessary to bring PowerStream in line with a typical year.

     As Mr. Glicksman explained in his supplementary affidavit, we could not and did not prepare any ratemaking forecasts for 2006.  

Given the 2004 amalgamation -- and this is all explained at the very end of Mr. Glicksman's supplementary affidavit, we go into quite a lot of detail about why PowerStream chose to file on the basis of historic test year as opposed to a forward test year.  The reason, in a nutshell, is this:  Given the amalgamation that created PowerStream, there simply -- it simply wasn't possible in the time frame within which we had to file our application to do an application based on a forward test year.

     We had not yet undergone one full cycle, one full

12-month cycle of planning and control, as an amalgamated utility.  So we didn't even have the data necessary to create forecasts of expenses, income, and capital spending.

     I believe Mr. Glicksman, under cross-examination on

Tuesday, he said, you know, In a perfect world it probably would have been our preference to go with a forward test year, but we did not have the data that was necessary to put together the historic bridge year and forecast evidence that we would have had to have done.

     So we have not, in making these adjustments, the point

I'm trying to make is we're not -- we don't have forecasts out there that we're trying to pick and choose, and say,

We've got this forecast and we are trying to make adjustments to reflect this forecast.  We don't have a forecast.  What we have done is to try and adjust out of our historic 2004 test year data revenue and expense items that were non-typical and were related to events that occurred in 2004.

     If you give just one moment, Mr. Chair, I just need to refer to my remarks that I had prepared in anticipation of having a two-stage proceeding.

     Two more points, I think, are worth making.

     What we've done in removing the effect of readily known, identifiable, and verifiable events that occurred in

2004, as I said, was to make 2004 more like a typical year in terms of income and expenses and capital spending.

     And when it comes time for you to decide what is a typical year for PowerStream and what a typical year should look like, and which adjustments you should permit, we say you should permit them all.  When it comes to doing that, we would ask you to remember that the amalgamation that created PowerStream occurred halfway through 2004, so in that regard we were -- we stood alone among all 90 utilities in the province.  I don't believe there was another utility that their historic test year also coincided with an amalgamation.

     So the entity that emerged from the amalgamation was nothing like the predecessor entities.  A typical year for

Hydro Vaughan, for Markham Hydro, for Richmond Hill Hydro, would not be a typical year for PowerStream.  They're just two different beasts.

    So this means that when you are determining what is typical, reference to the years 2002, 2003, may not even be a valid exercise.

     That's one point I wanted to make.  And I believe there's one more point, if you'll just bear with me.

     The final point is this:  In my previous remarks I made several references to adjustments to recorded interest and interest revenue made by other utilities that appear to be similar, if not identical, to the adjustments that we made.

     The Board accepted those adjustments made by other utilities without comment but did not accept our adjustments.  And we urge you, in the strongest possible terms, to reconsider your decision on our application in light of the decisions in these other cases.

     Unless you have any questions, those are my submissions.  Thank you.

     MR. KAISER:  Thank you, Ms. Newland.

     MR. VLAHOS:  Mr. Chair, just one issue.  I may have some questions at the end, after we hear from the other parties.

     You have referenced Horizon Utilities on two occasions in terms of the two issues.

     MS. NEWLAND:  Yes, sir.

     MR. VLAHOS:  And London Hydro.  I just wondered, have you looked at all, I don't know, 85, 90 decisions and you only came up with London and Horizon?  Is that what I take from your argument?

     MS. CONBOY:  Yes, except to the extent that if decisions would only go through...

     MS. NEWLAND:  Sorry.  Just for the record, let me just confer and then I'll give you a response.  

     I'm hearing a couple of things from my advisors, sir, in response.

     The first point I would make is that, with respect to the re-capitalization adjustments, if I may call them that, the only other utility that had an amalgamation was Horizon that amalgamated with St. Catherines and Hamilton

Utilities.  So with respect to that issue, there wouldn't be re-capitalization adjustments on any of the other utility applications.

     With respect to regulatory assets, I think I referred you to Horizon also for the purpose of security deposits.  That was the only application that came to our attention where we've actually referenced a revenue adjustment for security deposit.  

Does that mean that none of the other utilities adjusted out the interest associated with security deposits?  I don't think you can make that conclusion.  It just means that possibly the adjustment was made without highlighting it, or breaking it out amongst all of the other adjustments.

     So, you know, when we looked at Horizon's application, we saw a reference to security deposits, a specific reference.  But I don't think you can conclude that that particular adjustment wasn't made by other utilities.  

I hope that answers your question, sir.

     MR. VLAHOS:  Yes, I guess you came across the Horizon

Utilities as you were looking for other things.  I guess you had a decision on the capitalization part of it, and came across --

     MS. NEWLAND:  Well, we looked at them because, number one, they were large, and also they were similarly situated because they had undergone an amalgamation so, yes, you're correct, sir.

     MR. VLAHOS:  And regarding the interest on reg. assets, you only mentioned London Hydro.  So do I take it you sort of went through the same exercise?  Did you stumble across this or was it just one of the many that they had reviewed? 

     MS. NEWLAND:  I would respond this way, sir.

     We reviewed all of the decisions of all of the applications, but of course the decisions only spoke to items that were disallowed, not items that were allowed.

     So that wasn't particularly helpful from our perspective, you know, but we only reviewed the applications of the largest utilities in the province, and that is why we looked at London Hydro.  We didn't look at smaller utility applications.

     MR. VLAHOS:  All right.  Thank you.

     MR. GLICKSMAN:  Just one other point.  In looking at the other large utilities, a number of them went on a forward test year so they would not have had a need to make these adjustments on the regulatory assets.

     MR. VLAHOS:  All right.

     MR. KAISER:  Mr. DeVellis.

     Submissions by Mr. DeVELLIS:

     MR. DeVELLIS:  Thank you, Mr. Chairman.  

Before I begin, I have one additional document to add to the record.  It's an excerpt from the applicant's application, regulatory asset application.  If I could hand that up.

     MR. KAISER:  You can bring that up, Mr. Millar.

     MR. MILLAR:  This will be Exhibit K1.11, Mr. Chairman.

     MR. KAISER:  Thank you.

EXHIBIT NO. K1.11:  EXCERPT FROM POWERSTREAM’S REGULATORY ASSET APPLICATION

     MR. KAISER:  What's this from, Mr. DeVellis?

     MR. DeVELLIS:  It's from PowerStream's regulatory asset application.  The docket numbers are on the top right corner of the document, of the first page.

     MR. KAISER:  Yes.  Thank you. 

     MR. DeVELLIS:  And I'll be referring to this document near the end of my submissions; it has to do with the transmission over-collection adjustment.

     Mr. Chairman, in my submission, it's a basic principle of ratemaking that you do not engage in single-issue ratemaking.  When you set rates for a utility you examine all the costs or revenues in a particular year.  And that is because some costs will go up and some will go down, and some revenues will go down and some will go down.

     It's improper ratemaking to simply select certain costs or revenue items to adjust and not others.

     Now, in the 2006 EDR Handbook we do have certain allowed adjustments.  But given the context of the general ratemaking process, those should be narrowly construed to avoid single-issue ratemaking.  And in that regard, in my view, that's why the definition given at page 11 of the Handbook, its purpose, is in my view purposely narrowly defined.  The definition is that it is a non-routine unusual adjustment is defined as a regularly known, identifiable, quantifiable, and verifiable occurrence taking place in 2004 only.


In our submission, that is purposely a narrow definition, and the reason is that it is generally accepted ratemaking principles that you avoid single-issue ratemaking.  That point is particularly important in view of the discussion earlier regarding the regulatory asset balances.  I'll return to this point later.

     But in our view, the issue is not necessarily the selective treatment of one regulatory asset account as opposed to other regulatory asset accounts, but rather the treatment of that revenue item in the context of an overall application of revenues and costs of the utility.

     Now, with those preliminary submissions I'll move to the specific adjustments proposed by PowerStream.

     The first is with respect to the Vaughan Mills project.  The School Energy Coalition is opposed to this proposed adjustment.  Our view is this adjustment is a forward test year adjustment and should not be allowed.  We agree with the Board's conclusion in its decision that the requested adjustment is both an example of selective ratemaking and represents a quasi-forward test year approach that is not appropriate for an historical test year application.

     We have that from page 5 of the Board's decision.

     Now, we put to Mr. Glicksman in cross-examination a document, Exhibit K1.1, I believe, the Economic Development Review of mid-year 2005 by the Regional Municipality of York.  And that document is fairly positive about the region's building activity in residential, commercial, and industrial sectors.  And we put various percentages to Mr. Glicksman in cross-examination.  

But the point of putting in the document was not to establish that building will increase by X percent or Y percent in 2005 or 2006.  It is to show that in every year there is an additional construction that will increase load for a given utility.  Those projects will impose additional costs and result in additional revenues for the utility in the form of additional rate revenue.

     The Vaughan Mills project, for instance, will result in additional rate revenue for PowerStream, which presumably, since its application is based on 2004 numbers, is not reflected in its historic test year application.

     Now, determining whether or not any of those additional projects will have a positive or negative impact on the overall revenue requirement would require the utility to do a complete analysis of the costs and expected revenues associated with those projects.

     In effect, that is what a test year -- a forward test year approach, which PowerStream could have elected but didn't.  

Now, I understand PowerStream's explanation for that but that doesn't mean that the Board should deviate from its normal ratemaking process and allow a selective adjustment.

     And, as I said, PowerStream has not done a forward test year application but wishes to remove from his application the impact of the revenue or the profit derived from the Vaughan Mills project.

     Now, other points I'd like to make with respect to the Vaughan Mills project.  

Mr. Glicksman was asked in his cross-examination by Mr. Davies whether PowerStream has a policy of not accepting stipulated sum contracts, and he answered at the bottom of page 32 of the transcript, beginning at line 23 

-- I don't know that you have to turn it up:

"It is not the intent of our board or our

management to enter into fixed price

stipulated sum contracts going forward."

Then on page 33, beginning at line 19, he was asked again more pointedly:

“So would that mean, then, that if someone

 came along to you, like Vaughan Mills

 tomorrow, for instance, and they wanted to do

 a project on a stipulated sum basis, that you

 would not be prepared to do it on that 

 basis?"

And he answered:

 "Our policy is not to go into a stipulated

 sum contract."

Well, in my submission, both of those answers are equivocal.  The simple answer would have been no, we will not enter into stipulated sum contracts in the future.  Instead we have -- in our view what PowerStream appears to be doing is leaving its options open in case they get a good deal in the future, but still have this revenue item deducted from their 2004 results.

     Secondly, Mr. Glicksman's evidence was that there were profits from this project in 2003 and 2004.  So it was not a one-time occurrence.

     In addition to that, even if future projects don't result in a profit in the same way as we've seen with the

PowerStream project, they would still be reimbursed for some of the costs that might otherwise be in their general O&M or operating maintenance and expenses.  For example, if they have in-house staff that do an installation, and they get a contribution for that work, then the next year that same staff may still be on staff, but doing normal maintenance or other non-reimbursable work.

     So if they are reimbursed for something that is in their base O&M, the result is that their costs are reduced, which is precisely the same as an increase in revenue.

     And finally, with respect to the Vaughan Mills project, the comment was made during cross-examination --

Mr. Glicksman made a comment that the Vaughan Mills project was unique and it provided the utility with some risk to be able to manage that risk and make our profit on it.  And that's at page 14, line 12, of the transcript.

     And I take it from that comment that the utility believes that because it took a risk on this project, it should reap the rewards.  And one way of doing that is to treat it as a non-routine occurrence.

     Well, that is not, in my submission, how the system works.  The utility has a regulated rate of return.  They can beat the return if their costs are under budget or revenue is greater than expected, but then a new revenue requirement is developed in which all costs and revenues are re-based using the most up to date evidence.  You don't just take one item out of the equation.

     Now, with respect to the interest on the regulatory asset balances, we would reiterate our position with respect to the Vaughan Mills issue.  It is one component of the revenue that may be lower in 2005 than in 2004, but it's not due to an unusual event.

     Now, as I referred to earlier, Ms. Newland referred you to Exhibit E of Mr. Glicksman's supplementary affidavit, and appeared to be pointing out that the various regulatory asset accounts aren't treated selectively.  I mean, in other words, there's no selectivity when you look at one as compared to the other.

     But that argument is akin to saying, for example, we've updated all of our labour costs, and so there's no selectivity.

     Well, no, in that case there would be selectivity,

because you're only looking at one item in isolation and not adjusting all items that may be changing in the next year.

     Now, Mr. Glicksman's evidence is that the adjustments for account 1570 that was in the amount of $66,522 results partially from amalgamation and partially from the regulatory asset decision, which clarified the authority of distributors to record carrying charges in this account and others.

     And account 1562, Mr. Glicksman said, has to do with the effort to standardize the various accounting practices that existed among PowerStream's three predecessor  utilities.

     And finally, account 1571, which is the bulk of the regulatory asset adjustments, of $2 million, has only to do with the regulatory asset decision.

     And those references can be found at page 35 of the transcript.

     Now, with respect to the regulatory asset decision, it was released in December 2004.  It applied to all electricity distributors, and Mr. Glicksman said in cross-examination that, at page 34, line 16 of the transcript:

"Different utilities in the province may have

          applied different interpretation."

The EDR Handbook was released six months later.  If the Board intended for adjustments to be made to 2004 results as a result of the regulatory asset decision, it would have included it in a list of specific adjustments, such as the OEB assessments or pension costs that are found at page 12 of the Handbook.

     In fact, in the EDR consultation there was an extensive debate about what known impacts on everyone, meaning all distributors, would be treated as tier 1 adjustments.  The regulatory asset interest didn't make that list.  Just as many other things, like increases in union contracts, didn't make the list.

     With respect to the adjustment made, the quarterly -- as a result of the amalgamation, in our submission, they're not tied to the amalgamation other than the fact that some of the predecessor utilities appear to have treated the issue differently.

     Now, with respect to the adjustments related to cash balances, we believe the Board's decision that this represents an adjustment more appropriate to the future future-test-year application was correct.  Referring specifically to the dividends to Vaughan and Markham, and as well as the repayment of the bank loan, if it were known before that these kind of adjustments would be allowed, we would, in our submission, have provided an incentive for utilities to pay out large dividends immediately after the historic test year.

     We note that the Handbook does give as an example the

tier 1 adjustment mergers and associated costs.  However, we don't believe that this was intended to apply to resulting dividends or adjustment to loans.

Utilities pay dividends in various amounts in various years.  For example, the Toronto Hydro dividend history was looked at in their recent rate case.

     They also have short-term borrowing and all of their loans go up and down on occasion, and all of their cash positions go up and down.  These variations in level, which happen on a regular basis, are not non-routine.  They are precisely routine, and are just part of the normal revenue and expenses and variations from time to time.

     Now, with respect to the security deposits,

Mr. Glicksman's evidence was clear that this is not a one-time revenue item.  The balances in the account existed prior to 2004.  There may have been a change in policy in

2004 that would lead to a reduction in interest revenue in

2005 but that is the type of adjustment that should be made in a forward-test-year application.  It is not so unusual as to warrant a special adjustment to an historic year application.

     And we would make the same submission with respect to the last item, the transmission over-collection, of $510,819.  In addition to that, it appears that the amounts in question have not all been repaid, and there will continue to be interest revenue generated from them.  For example, at paragraph 33 of Mr. Glicksman's May 18th affidavit he says:

"The OEB, in rendering its decision in 2005,

          communicated that further discussion will be

          held with PowerStream in order to determine

          how the credit built up prior to April 1,

          2005, would be disposed."

Then in the June 14th affidavit -– sorry, I was just looking for the paragraph.  It's paragraph 45.  Mr. Glicksman says:

          “I would note that the TSC over-collected

          amount has been annual and will continue

          to be in 2006 returned to ratepayers in

          accordance with the Board's decision on

          PowerStream's regulatory asset application."

And now I'll refer you to the document I handed out at the outset of my submissions.

     We see that this is broken up by PowerStream's predecessor utilities, Markham, Richmond Hill, and Vaughan. 

And for account 1586, which is where these transmission over-collection amounts were recorded, we see interest revenue in 2005 and 2006 for this account, for each of the predecessor utilities.

     So, although the amount in the accounts stopped increasing in 2005, when PowerStream adjusted its rates, it has not yet been repaid, and therefore there is still interest income generated for 2005 and 2006. 

     And just one last --

     MS. CHAPLIN:  Mr. DeVellis, if I could just ask you to just clarify.  For example, if we're looking at the top of the page, K1.11, for the Markham, which line are you taking me too?  Is this the transmission connection?

     MR. DeVELLIS:  Detailed transmission connection charges, account 1586.  In the material somewhere, Mr. Glicksman says that that's the account where the over-collection was entered.

     MS. CHAPLIN:  Okay, so the balance is the 11.5 million.

     MR. DeVELLIS:  Correct.

     MS. CHAPLIN:  And you're showing that as still shows interest.  Well, isn't that interest that gets added to the principal in account and is also to be returned to customers?  I'm confused as to your point.

     MR. DeVELLIS:  Well, this was going to be my next point.  Ms. Newland referred you to page 64 of the Board report, the Handbook, where it says that these amounts will not include interest earned on security deposits in recognition that interest on these deposits is paid directly to ratepayers.  And in our submission, there are revenue earned on -- in the account, interest revenue, and that should be included as an offset to the interest earned -- the interest paid out, I beg your pardon.

Does that clear --

     MS. CHAPLIN:  No, I'm not clear.  Try again, please.

     MR. DeVELLIS:  Well, the account has a balance which the utility --

     MS. CHAPLIN:  Of money owed to customers; right?

     MR. DeVELLIS:  That's right 

MS. CHAPLIN:  And are calculating carrying charges which are increasing the amount to be paid to customers, so I'm --

     MR. DeVELLIS:  That's right.  But the account is also earning interest.  And it's the interest that's being earned that, in our submission, should also be a revenue offset to the overall revenue requirement.

     MS. CHAPLIN:  Thank you.

     MR. DeVELLIS:  So, for all those reasons, we believe the Board's decision was correct and the motion should be dismissed.

     Finally, School Energy Coalition, in our respectful submission, participated vigorously and responsibly in this proceeding, and we respectfully request we be awarded 100 percent of our reasonably incurred costs.  
Subject to any questions, those are my submissions.

     MR. KAISER:  Mr. DeVellis, I want to ask you a couple of questions about this profit on the Vaughan mall.  I'm just looking at the Board's decision.  The Board says:

"The Board is concerned that this adjustment

is an example of selective ratemaking and

represents a quasi-forward test year 

approach.  It is not appropriate for a

historical test year application.  The

Handbook permits, and in some instance requires, adjustments to be made for specific

items in 2004 that were unusual in the

context of a historical year application. 

However, such allowance does not extend to

making selective adjustments which constitute

piecemeal forward test year approach. 

PowerStream had the option to file a forward

test year and chose not to do so."

Now, first of all, am I right that on this Vaughan thing, it was '04.  It wasn't some projected income.  The income was received in '04; is that right?

     MR. DeVELLIS:  That's my understanding, yes.  And partially in '03 as well, but the adjustment is being asked for in 2004.

     MR. KAISER:  The issue, then, is whether it was an unusual circumstance, and do I understand your argument to be -- I'm just looking at the material you filed in the cross-examination -- that this type of activity, i.e., doing work for developers, is not unusual.  The only thing that's unusual is this one happened to turn a profit.  But that's not the test.  The test is whether the activity is unusual.  Is that really your argument?

     MR. DeVELLIS:  Well, yes, and I would actually go farther than that.  I would say even if there are projects for which there may not be any capital contribution, but the point is that those projects will impose costs and they'll also have additional revenues for the utility in the form of rate revenue.  


And so, unless you adjust for all of those projects, whether they turn a profit or not, or whether there is a capital contribution or not, you would have to adjust for all of that in a forward test year application, and the point we're making is, you can't just look at what project and say, and remove the profit from that project.  


In addition to that, even if there were capital contributions -- and I think this is what your question is, sir -- even if the utility doesn't earn a profit on it, there would still be contributions to costs that it would ordinarily incur anyway.  And so it would reduce its O&M costs, for example.

     So if you look at the...

     MR. KAISER:  So do you have another argument?  Are you really saying, Look, the costs of doing -- well, first of all the ratemaking revenue, I mean, that's going into the revenue requirement whether there's extra costs to attach to customers or not.  But is your argument, then, that they wouldn't have had this profit opportunity if they hadn't been a utility and they must have been using utility people and there must have been utility expenses that are part of the revenue requirement calculation.  So you can't legitimately just take the profit out?

     MR. DeVELLIS:  Well, that's a separate argument, but I think -- and I referred to that.

     MR. KAISER:  You're not relying on that, or are you?

     MR. DeVELLIS:  Well, not exclusively.

     MR. KAISER:  Because I thought I heard from the witness that he said, Any of the incremental costs that were associated with this project were being taken out; they're not being charged to ratepayers.  In other words, we're taking the profit but we've also taken the costs.  Or are you contesting that?

     MR. DeVELLIS:  No, I'm not contesting that, but the point I made with respect to that in particular was that the utility appears to view this as, well, we took the risk and therefore we should get the profit, and so -- and one way of doing that is to exclude the profit from the revenue requirement.  And in our view, that's what we say is improper.

     But my overall argument was not specifically related to that.  It was related to making a selective adjustment to the revenue requirement for that particular item as opposed to adjusting for all items.

     MR. KAISER:  Thank you.  

Mr. Millar.

     MR. MILLAR:  Thank you, Mr. Chair.  As I mentioned at the outset, I have Mr. McClorg and Mr. Davies here with me, and to the extent that you have any questions I am unable to answer, I may rely on them, as they are actually the brains behind this operation.

     I think, Mr. Chair, I'll probably be about 20 minutes, so we should be finished by 25 to one, or something like that, depending on any questions you have.

     MR. KAISER:  Does anyone feel we need a break now 

or --

     MR. GLICKSMAN:  Could I just take a washroom break?

     MR. KAISER:  All right.  We'll take 15 minutes.

--- Recess taken at 12:13 p.m.

--- On resuming at 12:32 p.m.

     MR. KAISER:  Please be seated.  

Mr. Millar.

     MR. MILLAR:  Thank you, Mr. Chair.

     Submissions by Mr. Millar:

     MR. MILLAR:  Mr. Chair, as you're all aware,

PowerStream has made a motion to review very certain aspects of the Board's addition dated May 28th, 2006.  And I think it might be helpful just to break these out so we can keep these in mind as I do the rest of my submissions.

    The first point is to review is vary is it Board's decision to deny a reduction to revenue offsets for the Vaughan Mills project, and that’s $827,000.  

Second is to review and vary the Board's decision to accept an adjustment to revenue offsets in connection with an administrative fee levied by Hydro Vaughan, and that's 

$145,000.  

Third is to review and vary the Board's decision to deny a reduction to revenue offsets in the amount of approximately $2.38 million related to interest and dividend income arising from regulatory asset balances.

     And finally, to review and vary the Board's decision to deny a reduction to revenue offsets related to interest on excess cash balances of $2.35 million by accepting instead an offsetting adjustment of $1.76 million.

     Board Staff is of the view that the Board must determine whether or not PowerStream has provided sufficient information about these adjustments and secondly whether each of them qualify as a non-routine/unusual adjustment based on the criteria outlined in the 2006 EDR Handbook published in May of 2005.

     Chapter 3, page 16, of the Handbook - and I don't know that you have to turn it up, but I believe Ms. Newland did provide it and I think we may have already read this quote today - but it describes a non-routine, unusual adjustment as:

"This adjustment is defined as a readily known, identifiable, quantifiable, and verifiable occurrence taking place in 2004 only, which exceeds the materiality threshold defined in the relevant sections of the 2006 Handbook.  For an applicant making any tier 1 adjustments, it is

mandatory for the applicant to identify 

non-routine unusual occurrences and to make the appropriate adjustment."

Based on the description provided in the Handbook, Staff is of the view that the following test is appropriate in order to determine whether or not a non-routine unusual adjustment is eligible or, instead, represent a quasi-forward-test-year adjustment and is therefore ineligible.

     An adjustment for an eligible -- an adjustment is eligible for acceptance provided that it is non-routine, unusual, with respect to the 2004 historical year, or the 2002 to 2004 period, as applicable.  Such eligibility does not guarantee acceptance but it is a necessary condition.

     An adjustment to the contrary is quasi-forward test year and therefore ineligible, if it is non-routine/unusual only with respect to the expected 2006 year.

     Stated differently, if the item is not non-routine/unusual with respect to 2004, it is ineligible,

2004, of course, being the base year for these EDR applications.

I'll now provide some specific comments on each of the amendments to the Board's decision proposed by PowerStream.  

I should say, probably should have had said at the outset, Board Staff will not be taking the position as to whether or not you should accept the prayer for relief that you've heard from my friend Ms. Newland today.

     The first is the $827,000 for the Vaughan Mills project.  And I'd just like to quote from the decision:

“The Board is concerned that this adjustment

          is an example of selective rate making and

          represents a quasi-forward test year approach

          that is not appropriate for a historical test

          year application.  The Handbook permits and

          in some instances requires adjustments to be

          made for specific items in 2004 that were

          unusual in the context of a historic test

          year application.  However, such allowance

          does not extend to making selective

          adjustments which effectively constitute

          a piecemeal forward test year approach. 

PowerStream had the option to file a 

forward-test-year application but

chose not to do so.  

“A further reasoning for this finding is that PowerStream has not demonstrated that the Vaughan Mills project is out of character for its ongoing business and that similar projects may not occur in the future.  In addition,
there is no evidence that PowerStream has made any corresponding adjustments to remove expenses related to this revenue.  For these reasons the Board does not accept this adjustment and has removed it from the applicant's model."

     Now, PowerStream has asked the Board to review its decision principally on the ground that the Board failed to appreciate the uniqueness of the Vaughan Mills project. 

PowerStream stated that Vaughan Mills was the largest shopping mall ever proposed in Hydro Vaughan's service territory, and its 9 megawatts of estimated load would be the second largest load of any kind in is it service territory.

     PowerStream also stated that it was a unique contract from the perspective of the contractual arrangements under which Hydro Vaughan provided Vaughan Mills with connection services.

     This was because the mall owners requested that Hydro

Vaughan enter into a stipulated sum or fixed-price contract to supply/install the high-voltage distribution system.

     PowerStream further stated that the fixed-price contract represented a significant departure from the way in which Hydro Vaughan and the other two predecessor utilities of PowerStream had conducted -- had structured such contracts.

     In support of this, PowerStream filed Mr. Glicksman's supplementary affidavit, which showed that the 30 largest connection commercial/industrial projects undertaken between the -- during 2002 to 2004, in PowerStream's service territory, the Vaughan Mills project was the only one on which any profit was realized.

     In his affidavit on May 18th, Mr. Glicksman stated that he was:

          "... confident that PowerStream will not

          experience again profit on a single project

          of the magnitude that it enjoyed with respect

          to Vaughan Mills."

Mr. Glicksman further stated that these expectations were based in part on the changes in business practices that occurred after the amalgamation that created PowerStream which meant that specific and unusual profits such as those experienced in connection with the Vaughan Mills project will not be realized in respect of any other project.

Regarding the Board's concern that expenses related to this project had not been removed, Mr. Glicksman explained in his affidavit that it had not been necessary to remove any expenses related to this project because it costs had been segregated and not included in PowerStream's revenue requirement.

     Mr. Glicksman further noted that the costs did not form part of PowerStream's rate base because they were offset by the capital contributions made by the owners of the Vaughan Mills project and, accordingly, all such amounts were recorded as contributed capital, which Mr. Glicksman argued were properly excluded from PowerStream's application.

     During cross-examination, Mr. Glicksman further explained that the $827,000 represented the difference between the costs of doing to work on the project, including burdens and overheads, and the charge that PowerStream had received from the developer for that year.  Mr. Glicksman added that the total project profit was $1.3 million, and approximately an additional $500,000 of profit had been recognized on the project in 2003.

     And, if I understood him correctly, I should add, there was no profit realized for any period prior to that, it was just 2003 and 2004.

     It is the view of Staff that the Board Panel must determine, first, whether PowerStream has provided sufficient evidence in support of this adjustment to alleviate the concerns expressed in the decision about the extent of the uniqueness of the adjustment and the failure to remove corresponding expenses; and second, whether or not the adjustment can be seen as meeting the non-routine/unusual test for 2004.

     In this context, PowerStream has provided additional evidence of the uniqueness of the project as part of its appealed -- it's review documentation, and has also explained why it made no adjustments to remove the costs of the project.

     PowerStream has also stated that it recorded profits on this project in both 2003 and '04.

     The second adjustment proposed by PowerStream is that the Board review and vary its decision to accept an adjustment in connection with an administrative fee levied by Hydro Vaughan in the amount of $145,600.

     PowerStream explained that the reason it was seeking to have the Board reverse this aspect of its decision is that, in the course of assembling information for the preparation of its affidavit, it discovered that the policy decisions to discontinue the administrative fees had not been fully implemented at the field level and that a portion of these fees continued to be charged by PowerStream.

Board Staff has no comments to make on this adjustment.

     The third adjustment proposed by PowerStream is that the Board review and vary its decision to deny a reduction to revenue offsets of $2.38 million related to interest and dividend income arising from regulatory asset balances.

     The Board, in its decision, had rejected this adjustment on the basis that, and I'm quoting:

"The Board finds that the applicant has

provided insufficient evidence to justify

this adjustment.  The adjustment appears

selective and relates only to interest on

three of the regulatory asset accounts. 

Accordingly, the Board will not allow the

adjustment on the basis of the information

provided."

     PowerStream attempted to address these concerns of the Board in both Mr. Glicksman's affidavit of May 18th and his supplementary affidavit of June 24th.

     It explained that these adjustments were made to offset carrying costs that were booked in 2004 for the years 2000 to 2004 to regulatory asset accounts 1571, 1570, and 1562.

     Account 1571 is for pre-market opening energy variances.  Account 1570 is qualifying transition costs. 

Account 1562 is for deferred payments in lieu of taxes.

     These adjustments arose as a result of either the

Board's December 9th, 2004, reg. assets decision and/or the standardization of accounting policies that occurred after the amalgamation that created PowerStream.

     PowerStream stated that it had not discussed any other regulatory asset accounts in its application because, unlike accounts 1571, 1570, and 1562, its other regulatory asset accounts had not been affected by either the Board's

December 2004 reg. assets decision or by the standardization of accounting policies that occurred after the amalgamation that created PowerStream.

     As part of his cross-examination, Mr. Glicksman also provided a breakdown of the requested adjustments between the years 2002 and 2004.  This indicated that of the $2.4 million adjustment, approximately .7 million was attributable to 2002, $.9 million to 2003, and .8 million to 2004. 

     Board Staff would note that PowerStream has provided information to address the Board staff's concerns about the selectivity of these adjustments and also additional information about the nature of the adjustments and the years to which the adjustments are attributable.

     It is the view of staff that the Board Panel must now decide whether this information is sufficient to address the concerns in the Board's decision that PowerStream had provided insufficient evidence to justify the adjustment; and secondly, of course, to determine whether or not this adjustment, in whole or in part, meets the non-routine/unusual adjustment criteria.

The fourth adjustment proposed by PowerStream is that the Board review and vary its decision to deny a reduction to revenue offsets related to interest on excess cash balances of $2.35 million by accepting instead an offsetting adjustment of $1.75 million.

     In its decision the Board had rejected this adjustment on the basis that it was of the view that -- and again I'm quoting:

"The component related to lost interest on

cash balances represents an adjustment more

appropriate to the scope of a future test

year application and, accordingly, we will

not allow it."

The first aspect of this adjustment that needs to be discussed is that, unlike the other three, the amount requested in this review is different from the amount requested in the original application.  The amount sought in this review is approximately $600,000 less than they were seeking in the original application.

     During his cross-examination, Mr. Glicksman explained the difference as follows.  I'm quoting from page 45, but I don't know that you need to turn it up.  I'm going to read out the quote.  Mr. Glicksman said:

"In our interrogatory response, we have taken

a top-down look, and said -- on page 144 of

18 of the interrogatory response” - this is a

response to an interrogatory from Board 

Staff, I believe – “we said we would not be

maintaining excess cash balances to meet

short-term requirements.  So what we did was

we said, therefore, we won't have any

substantial interest income so what we did,

we removed all of the interest income from the

model.  That was a top-down approach and we

identified the major items that were

non-recurring in the list.  

In terms of our affidavit, what we have done is a bottom-up look and we said, these are all of the 

major -- we have gone back to this list and

said, these are all of the major one-time

non-recurring events.  When you look at the

impact of interest income, they add up to now

the 1.756.  The one is a bottom up, the

other ones are top down." 

Mr. Glicksman also stated that:

"We haven't changed our application.  The

nature of the application is still the same."

And that's from page 43.  PowerStream, in the evidence filed related to this review, stated that the components of this adjustment fell into three areas.  And there are as follows:  1, Dividends and loan repayments related to the

re-capitalization of PowerStream; 2, Refund of security deposits; and 3, Transmission service charges over-collection.

     Where the transmission charges over-collection was

concerned, PowerStream explained that the over-collection

resulted from provincially established transmission rates

that did not reflect PowerStream's actual transmission 

costs.

These rates have been adjusted as a result of the

Board's decision of April 1st, 2005.

     PowerStream stated that the over-collected amounts had

been and would continue to be returned to ratepayers in

accordance with the Board's decision on PowerStream's

regulatory asset application, and therefore treating this

amount as a revenue offset would not be appropriate.

The interest revenue related to this adjustment is 

$510,000.

     Regarding the refund of security deposits, PowerStream stated that in February 2005 it had returned $8.1 million in customer security deposits that it had held in 2004.  This had been done in response to the February 2, 2004, amendments to the Distribution System Code, which had the effect of standardizing the security deposit policies of all electricity distributors in Ontario.

     The interest revenue related to this adjustment was

just over $163,000.

     The remainder of the adjustment, roughly $1.1 million, relates to interest that was earned on dividends paid and bank loans repaid related to the re-capitalization of PowerStream.

     PowerStream stated that the need for the re-capitalization arose since the merged utility was in the

$250 million to $1 billion size category, resulting in a 

deemed capital structure of 6 percent debt and 40 percent

equity, whereas the three predecessor utilities were all in

the $100 million to $250 million size category, resulting in deemed capital structures of 55 percent debt, 45 percent

equity.

     PowerStream further stated that the re-capitalization

was accomplished in a number of ways, including the payment

of a dividend of 26.9 million to the City of Vaughan, the

payment of a dividend of 10 million to the Town of Markham,

and the repayment of a $25 million bank loan from

Richmond Hill.

     Exhibit 2, and I think that's now Exhibit K1.2, which

was provided as part of PowerStream's cross-examination,

details how these amounts of interest were calculated,

including the interest rate assumptions.  And I don't

propose to go through that.

     During his cross-examination, Mr. Glicksman commented

as follows on the nature of these adjustments.  I'm quoting, and this is from page 52:

"We're not saying that 2004 is unique as

compared to 2003 and 2002.  What we're saying

is that the creation of PowerStream, the

re-capitalization, and moving to the deemed

capital structure, is what causes the level

of interest income to be non-recurring and

causes what level of interest income in 2004

to be adjusted and require adjustment.”

Board Staff would note that, in assessing these adjustments, it may first be necessary for the Board Panel to satisfy itself that all of these items were contained in the original application, and that the review is not introducing any new elements that were not contained in the original application.  And, of course, I'm not saying that means you can't consider it now, but this does not appear to be new information, in this instance.

     Second, the Panel must determine whether the additional information provided by PowerStream alleviates the concerns expressed in the decision about these adjustments being more appropriate to the scope of a future test year application. 


Staff would suggest that the non-routine, unusual adjustment criteria outlined earlier would provide an appropriate framework for the Panel to determine whether these adjustments are non-routine and unusual, relative to 2004, as compared to a going-forward basis.

     Mr. Chair, Members of the Panel, that concludes my submissions, subject to any questions you may have.

     MR. KAISER:  Thank you, Mr. Millar.  

Ms. Newland?

     MS. NEWLAND:  Would it be possible to have about 10

minutes, sir, to...

     MR. KAISER:  Certainly.

     MS. NEWLAND:  Thank you.

--- Recess taken at 12:52 p.m.

--- On resuming at 1:04 p.m.

     MR. KAISER:  Please be seated.  

Ms. Newland.

REPLY SUBMISSIONS BY MS. NEWLAND:

     MS. NEWLAND:  Thank you, Mr. Chairman.  

Mr. Chairman, over the break we considered the remarks of Mr. DeVellis and Mr. Millar, and it's my submission that -- I would say I haven't heard anything from Mr. DeVellis that requires me to respond.  I stand by my submissions 

in-chief.  We believe there's ample and compelling evidence on the record that justifies the adjustments that we're seeking in this motion and we urge you to accept them.

     Those are my remarks.  Thank you.

     MR. KAISER:  Thank you.  

Anything further, Mr. Millar?

     MR. MILLAR:  No, Mr. Chair.

     MR. KAISER:  All right.  We'll come back in an hour with a decision.

     MS. NEWLAND:  I'm sorry, Mr. Chairman, did you say one hour?

     MR. KAISER:  Yes.

     MS. NEWLAND:  Thank you.

--- Luncheon recess taken at 1:05 p.m.

--- On resuming at 2:06 p.m.

     MR. KAISER:  Please be seated.

     DECISION:

     MR. KAISER:  The Board has heard a motion this morning brought by PowerStream Inc. pursuant to both the Statutory Powers and Procedures Act and the Board's Rules to vary a decision of this Board delivered on April 28th with respect to the 2006 electricity distribution rates of this utility.

     The relief requested by the utility is set out at

paragraph 4 of the affidavit of Mr. Glicksman.  That's the

affidavit of June 14th.  It's also set out, of course, in the Notice of Motion.

     There are essentially four matters at issue with respect to the applicant's motion.

     In summary, the decision I referred to, the decision

of April 28th, added back to income some $4.8 million, and

that's the total indicated at paragraph 4.  This reduced the revenue requirement and the rate increase.  It consists

of four different categories.

     The first related to the profit from a contract that the utility engaged in with respect to certain development at the Vaughan Mills shopping centre.

     The Board's decision in this regard is set out at page 5.  The Board went on at length to indicate that it was opposed to selective ratemaking and did not wish to endorse a quasi-forward test year approach, and that adjustments made by companies that filed on a historical year basis (as this utility did), should be limited to unusual circumstances.  In that regard, The Board found that PowerStream had not demonstrated that the Vaughan Mills project was out of character for its ongoing business and that similar projects may not occur in the future. 


The Board indicated further in the reasons that there was no evidence at that time before the Board that PowerStream had made any corresponding adjustments to remove expenses related to this revenue, and concluded for this reason that the Board does not accept this adjustment.

     On hearing the evidence and the cross-examination of

Mr. Glicksman and reviewing his affidavits, it's apparent

that these types of projects, while they do exist, are somewhat unique.  This one in particular was the only one that was conducted on a basis that a profit could be recorded and indeed a profit was received.

     But equally, it was apparent that whether the projects made a profit or didn't make a profit, the assets that were being developed, having been paid by the developer, did not go into the utility's rate base.

     There was further evidence by Mr. Glicksman that the

expenses relating to this project were not being charged to

the ratepayers.

     Accordingly, the Board accepts the utility's

application in this regard with respect to the $827,000 profit – it is not utility income.

     The second matter is really an admission against

interest.  The utility recognized that in its previous application it may have made an error.  It had assumed that certain revenues that it was receiving from connection charges were no longer being charged. In fact, it turned out on further review, some were being charged. So there is a reverse entry as set out at paragraph 4 of this affidavit in the amount of $145,600, which the Board accepts.

     That then brings us to the next matter, which is referred to as interest on regulatory asset balances.  And that's some $2.4 million in total.

     There were three accounts at issue here, 1571, 1570,

1562.  In total there are some 15 accounts with respect to regulatory assets.

     The Board's decision in this regard is set

out at page 6:

"Regarding PowerStream's adjustment related

to regulatory asset account The Board finds that the applicant has provided insufficient evidence to justify this adjustment.  The adjustment appears selective and relates only to interest on

three of the regulatory asset balances. 

Accordingly, the Board will not allow the

adjustment on the basis of the information

provided.  The Board has adjusted the

applicant's model as a result."

The interest on these three accounts related to the years 2002, ’03 and ’04.  However, the applicant has in this proceeding produced evidence with respect to all of the accounts, and the Board is satisfied that, contrary to the earlier finding, the adjustments were

not selective.  They came about as a result of the amalgamation of the three utilities that were combined in 2004 to form PowerStream, and also as a result of the Board's reg. asset decision in December of that year.  


In summary, the Board finds that there was no selectivity.  Adjustments that were made were made in

proper cases and for proper reasons.  No adjustment was required for the other accounts. 

     That then brings us to the last matter, which is

interest on cash balances.  This is set out in some

detail in the same affidavit at paragraph 23.

     The total with respect to this matter is some $1.7 million.  And it breaks down into three categories.

     The first of these interest expenses which the

applicant claims are unusual and should be treated as

unlikely to recur, relate to certain matters

that flowed out of the re-capitalization of the utility.  As indicated, three utilities were merged to form PowerStream Inc. in 2004.  As a result of that, its deemed capital structure changed.  As indicated by Ms. Newland in her argument, the debt/equity split went from 60/40 to 55/45.

     As a result, the applicant decided to make certain payments to the owners of the three utilities that merged.  As set out in table 3, paragraph 23, of the Glicksman affidavit, a dividend was ultimately paid of $26.9 million to the City of Vaughan, another dividend to the Town of Markham in the amount of $10 million, and there was repayment of a bank loan to the City of Richmond Hill in the amount of $25 million.

     While those monies were in the utility's account, they attracted certain interest, and the amounts are set out at that table.  I don't need to specify them individually.  They're all laid out.  But the total is over $1 million.  The utility says this is an unusual circumstance.  These incomes are not going to be repeated.  And the Board accepts that.

     The second item relates to the repayment of certain security deposits.  Table 3 shows that there was a payment

of some $8.1 million.  This was a decision of the utility in response to a decision of this Board in February of '04 with respect to the Distribution System Code regularizing the security deposit policy for all utilities.  This resulted in this refund.

     That amount, while it sat in the utility's books, also attracted interest.  In this case in the amount was $163,000.  


The utility says that's not going to be repeated.  That was a one-time event.  The Board accepts that.

     Finally, we have what's referred to as interest on an over-collection of certain transmission charges.  Apparently the utility was charging on old Hydro One rates and went to the Minister and had the rates adjusted downwards.  As a result there was a balance in their accounts, which, at the end of 2004, stood at some $37.7 million.  That, during the relevant period, attracted interest of $510,819.  The utility says this is not going to be repeated.  This is an unusual circumstance.  The Board accepts that.

     So that totals the claimed unusual revenue in an amount of $1,756,664 for interest on cash balances. 

     In summary, the Board orders the decision to be varied in the manner outlined in these reasons, and in accordance with the application the utility set out in the paragraphs of affidavit I've mentioned. The adjustments while in the historical test year, meet the criteria set forward by Mr. Millar as being unusual and not likely to be repeated.  We find that the $4.8 million should not have been added back.  They are legitimate deductions.   We expect the utility to come forward with a Rate Order that would give effect to this decision.

     I don't know what your position is as to when that rate order would take effect.


PROCEDURAL MATTERS:

     MS. NEWLAND:  We did give consideration to that,

Mr. Chairman.  There's a couple of options available to the

Board, and we've considered -- we could, for example, have a rate rider that would recover the amount immediately. 

We could put the amount into a deferral account and collect interest on it, and recover it in a subsequent period.  And our preference would be to recover the amount through a rate rider in a subsequent period, coincident with the time that we will be adjusting our regulated price for our residential and MUSH customers, which I think occurs in November.  And that would be easier for us from a customer communication perspective.  It will also probably be easier from an accounting perspective as well.

MR. KAISER:  All right.  Well, that's satisfactory.  If you want to prepare a draft rate order along those

lines, could you have it reviewed by Board Counsel?

     MS. NEWLAND:  Certainly, sir.  Thank you.

     MR. KAISER:  I don't think it will be necessary to involve the Panel any further, unless -- Mr. Vlahos has some concerns.

     MR. VLAHOS:  Just a clarification.  The rate rider, it would be from November, I guess, until probably May.  Would that reflect the full deficiency, if you like, with the additional revenue requirement that is found by this Panel or is only to go -- is the effective date, in other words, set as a communication date?

     MS. CONBOY:  What we're actually proposing is that the new revenue requirement be approved upon the decision, and a deferral account be established upon the decision today with the new revenue requirement, and then new rates would be put in place on November 1st which would reflect new calculated rates plus the rate rider to recover the deferral account between now and October 31st. 

MR. GLICKMAN:  That being the date of the order of April 28th, so to recover the full amount.

     MR. VLAHOS:  I can't hear you, sir.  You have to speak into the microphone.

     MR. GLICKSMAN:  It would be to recover the full amount, so our intent would be to recover the full amount from the customers.

     MR. VLAHOS:  So the rates change November 1st, but in addition to that change, there would be a rate rider?

     MR. GLICKSMAN:  Right.

     MR. VLAHOS:  So that means rates have to be reset May

1st, in order for there to be just and reasonable on that account alone.

     MR. GLICKSMAN:  Yes.

     MR. VLAHOS:  Right?

     MR. GLICKSMAN:  Mm-hm.  And the Board have asked us to come back as part of the April 28th decision with the cost- allocation and rate-harmonization plan to take effect in 

2007 also.

     MR. VLAHOS:  So why do you need the deferral account, then?  If the decision of the Board is, It shall happen that way, you know, the company shall come forward with a new revenue requirement calculation and new rates to take effect on November 1st and a rate rider, which will be quantified at this stage, right, so why do you need a deferral account?

     MR. GLICKSMAN:  My understanding, just to make sure I

understand -- so if we had implemented this decision in May, we would have started to collect a higher level of rates on May the 1st.  Given that that new rate is only established in November, there's a balance that we're not recovering between November -- between May and November.  And it would be that difference that we would be recovering through a rate rider.

     MR. VLAHOS:  But that's going to be reflected in the rate rider that you're going to calculate.

     MR. GLICKSMAN:  Yes.

     MR. VLAHOS:  And you're going to get an order from this Board saying that that rate rider is fine.  So why do you need a deferral account as an additional mechanism to accomplish what --

     MS. CONBOY:  Mr. Vlahos, we're happy to work with Board Staff to sort this out, if you would prefer.

     MR. VLAHOS:  That would be a good idea.

     MS. CONBOY:  Okay.

     MR. KAISER:  Mr. DeVellis, I assume you're asking for costs?

     MR. DeVELLIS:  Yes, sir.  It's our position that we -- well, it's not necessarily reflected in the Board's decision, but we did participate vigorously and  responsibly, and contribute to the full and frank hearing of this issue, and we would respectfully request that we be awarded 100 percent of our reasonably incurred costs.

     MR. KAISER:  We agree with that, Mr. DeVellis.  We appreciate your assistance.  Costs will be awarded accordingly.

     MR. DeVELLIS:  Thank you.

     MR. KAISER:  Thank you very much, ladies and gentlemen.

     MS. NEWLAND:  Thank you, Mr. Chairman, Members of the

Panel.

--- Whereupon the hearing adjourned at 2:22 p.m.
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