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Thursday, May 15, 2008

--- On commencing at 9:10 a.m.

Preliminary matters:


MS. NOWINA:  Please be seated.


Good morning, everyone.  Today is day ten of cross-examination in the Ontario Energy Board's hearing EB-2007-0050.  The hearing is in regard to Hydro One's application for leave to construct a transmission line between the Bruce Power facility and the Milton Switching Station and to make modifications to certain transmission stations.


Today we begin with the cross-examination of intervenors' witnesses.  Before we do that, the Board has one preliminary matter, and then I will ask if others have any.


We have a question for Hydro One, Mr. Nettleton.  We would like to ensure that the record is clear as to the route that Hydro One is asking approval for.  So our question is:  Is Hydro One seeking approval for both the reference route and all of the potential route refinements, or the reference route, except in the area of Halton Hills, where the route refinement is in the proposal, so the reference route plus the Halton Hills refinement, or something else?


You don't need to answer it now, Mr. Nettleton, if you would like to take some time to think about it, but we would like that clearly on the record.


MR. NETTLETON:  I would be happy to step back into the witness box after I confer with my clients.


MS. NOWINA:  All right.  Thank you, Mr. Nettleton.  Are there any other preliminary matters?


MR. NETTLETON:  Madam Chair, I have some.


MS. NOWINA:  All right.


MR. NETTLETON:  I, yesterday, distributed the materials that I will be referring to witnesses that are testifying on behalf of the intervenors in this proceeding.  That was distributed yesterday, I believe, around noon.


It is intended to apply to all intervenors.  It is not just one set for one intervening group or testimony.


There was a document that was included in that material, and it is found at page -- or tab 13, and it was entitled "Wind Projects in Bruce Area and Southwest Ontario."


The version that was in that bound document was wrong, in the sense that it didn't include a column that cross-referenced to the previous pages, and so I have provided Mr. Millar and my friends with a revised version of that document and I will be referring to that revised version as opposed to the version in this document.


But I apologize for the administrivia of that, but I would just like to put that on the record and put it available to everyone.


MS. NOWINA:  All right.  Let's do a couple of things here.  First, let's mark your reference document as an exhibit.


MR. MILLAR:  Exhibit K10.1, Madam Chair, that's the Hydro One exhibit book.


MS. NOWINA:  Hydro One cross-examination materials.

EXHIBIT NO. K10.1:  HYDRO ONE CROSS-EXAMINATION MATERIALS.

MS. NOWINA:  And then that's the document that referred to tab 13?


MR. NETTLETON:  Yes.  And the document has been circulated to my friends and to Mr. Millar, and I think he has extra copies of it for the Panel.


MR. MILLAR:  Yes.  We can bring up copies for you, Madam Chair.  Mr. Mikhail is doing that now.  We can either mark this separately as a separate exhibit, or we can simply switch it with the existing tab 13.


MS. NOWINA:  Why don't we mark it separately, Mr. Millar?


MR. MILLAR:  We will call it Exhibit K10.2, and it is a document entitled "Wind Projects in Bruce Area and Southwest Ontario."  And I understand this is to replace tab 13 in Exhibit K10.1; is that right, Mr. Nettleton?


MR. NETTLETON:  It is to replace the last pages of that, the material behind that tab.

EXHIBIT NO. K10.2:  DOCUMENT ENTITLED "WIND PROJECTS IN BRUCE AREA AND SOUTHWEST ONTARIO".


MS. NOWINA:  All right.  Anything else, Mr. Nettleton?


MR. NETTLETON:  Yes.  Madam Chair, there has been some late-breaking news, and I would seek your advice as to how to deal with that late-breaking news.


On May 15th, Hydro One received a letter from the chairman of the task force on system studies from the NPCC relating to the suitability and use of generation rejection, and in respect of the near-term and interim measures that are being contemplated that, of course, are not part of the approval, but are part of the project that Hydro One has included in its evidence.


We think that that letter is of importance to the Board in its decision-making process.  The letter is addressed to Mr. Sabiston, who is of course the chairman of the NPCC task force on coordination of planning.


And that letter is a result of a meeting that took place where the issue of generation rejection and the SPS system was considered.


Mr. Sabiston is prepared to re-attend and re-appear, if necessary, to address the letter and the content of the letter.  But, again, the content of the letter is significant and it does, I think, relate directly to much of the evidence and much of the positions of parties in respect of generation rejection and the use of it.


So I would like to include and have this marked as an exhibit, but I am seeking your direction to do so, in light of the fact that Hydro One's witnesses have now retired.


MS. NOWINA:  Anyone else want to make a submission on that?


MR. FALLIS:  Madam Chair, I would believe that it would be appropriate to circulate the letter so we can know what we're receiving.  It is -- the applicant's case is in and we are now proceeding with the other case, and I would like to think that we would be able to see the evidence before it is submitted, rather than after.


At least we would have the opportunity of looking at the letter.  We don't know what the contents are.  We don't know what it is, so it isn't a surprise exercise.  It is something that should be shared with counsel so that they can -- and the parties, so that they can look at it, and then the application can be considered in that light.  It gives us an opportunity to at least have some time to evaluate the document.


MS. NOWINA:  Anyone else?


MR. MILLAR:  Madam Chair, I tend to agree we might want to see the letter first.  The applicant no longer has a witness through whom to call this letter.  Mr. Nettleton has offered to recall Mr. Sabiston.


So perhaps that could be done, but it may be premature to enter it as an exhibit without -- we can't make objections, for example, since we haven't even seen it.  Maybe it could be circulated and we could address this over the break or over lunch, or something like that.


MS. NOWINA:  That seems sensible.  Is everyone in agreement to that?  So, Mr. --


MS. NOWINA:  Sorry, Mr. Pape?


MR. PAPE:  I think that is a problem, Madam Chair.  If Hydro wants to add to its case, it needs to add to its case before other parties begin their case.


MS. NOWINA:  Right.


MR. PAPE:  So I think we need to deal with this now, in my submission, and we will need to see this document, and then have a few moments to consider our positions and make submissions to you on it.


MR. NETTLETON:  And this is precisely why I wanted to raise it now as a preliminary matter, Madam Chair, but I think the importance of the document -- and it is late-breaking news.  It is as a result of a meeting.  The letter is dated May 15th and it bears on the evidence in this proceeding.


So I am happy to circulate the letter, provide it to all parties, and perhaps a short break to allow that to happen is the best way to do this.


MS. NOWINA:  All right.  Why don't we take a break now until 9:45 and we will resume then?


--- Recess taken at 9:19 a.m.


--- Upon resuming at 9:45 a.m.

MS. NOWINA:  Please be seated.

Mr. Nettleton, can you update us?
Submissions by Mr. Nettleton:


MR. NETTLETON:  Madame Chair, the letter has been distributed.  I have not heard from my friends as to whether they are proposing or objecting to the filing of the letter.  But the letter, in terms of background is and relates to a request that the Independent Electric System operator made to one of the task forces, under the NPCC.  And it is in relation to the Regional Reliability Reference Directory # No. 7, Special Protection Systems, which was filed, and has been filed in this proceeding as part of Exhibit 2 to Mr. Russell's evidence.

So there are really two ways that I see that the letter could come in.  The letter is also dated May 15th, today.  It is late-breaking news.  The letter does deal with -- the content of the letter does deal with the result of the request made by the Independent Electricity System Operator for approval of its special protection system.  And in the body of the letter, the letter indicates that there is a concern with the request and the concern relates to two things, one being the amount of time in which the scheme is intended to be deployed, 75 percent, and there is also reference to the fact that the approval, albeit in draft form, is dependent upon or predicated upon new transmission facilities.

Now, this is, again, late-breaking news.  This did come in today.  The way in which we can handle it, in my respectful submission, is either the letter can be put to Mr. Falvo and Mr. Sabiston.  I say both Mr. Falvo and Mr. Sabiston because the letter makes reference to the IESO's request and application, if you will, and Mr. Falvo is familiar with that document.  Mr. Falvo is here.  Mr. Sabiston is the recipient of the letter.  He is the chair of the task force, and he is able to shed light on the process, shed light on the meaning of the letter and shed light on what its implications are.

It would strike me that that would be one way of allowing you, the Board, the opportunity to have a better understanding of the letter and what it means, because it does affect the evidence that is before you, particularly intervenor evidence that says GR is a -- generation rejection is an appropriate way to plan for transmission, incremental transmission requirements and capability.

The other way that we could deal with this, to have the letter included in the record of this proceeding is through cross-examination, and through cross-examination of Mr. Russell.  Again, I would put it to Mr. Russell, given that Mr. Russell has referred to the NPCC Regional Reliability Reference Directory No. 7, and this letter is the process that that document refers to.  It is an example of what and how the process operates.


In my respectful submission, the former process would be the more informative process for the Board, as it would be Mr. Falvo and Mr. Sabiston who would be in the best position to deal with the content of the application and of the process.  It is it, after all, Mr. Falvo's organization that has made the request, and he is in the best position to deal with that.

Alternatively, simply having the letter put to Mr. Russell would be another way of having the letter on the record, although I don't know if Mr. Russell would have any ability to speak to the letter or the IESO application.

MS. NOWINA:  All right.  Thank you.

Let's go to Mr. Pape.

MR. PAPE:  Madame Chair, a number of parties and counsel met together and I was asked to summarize a few thoughts, and other counsel may wish to add something.

In my submission, the Board needs to hear more from Mr. Nettleton before we can properly make our submissions on this matter.  We are told this is late-breaking news, but I understand the Board has had an opportunity to look at these documents, so of course you have seen that the starting point for these documents is a letter that was sent by IESO to Mr. Sabiston on May the 5th, enclosing a very detailed proposal for alterations to the special protection system.

Although there was some general explanation that modifications to the SPS were being considered -- there was some indication of that in a general sense in the evidence -- this document was obviously being prepared for a good lengthy time and was finalized while panel 1 was still on the stand and still giving evidence-in-chief -– sorry, not while they were giving evidence-in-chief; while they were being cross-examined.  The cross-examination certainly included a good deal of cross-examination about some of the matters that are reflected and some of the thoughts that are reflected in this proposal from the IESO.

It is my recollection, which -- I wouldn't bet the farm on my recollection, but my recollection is that we were not told this document had been completed.  We were certainly not provided with this document and we were not told, I don't believe, that there was a review of this document underway.

So in asking to now be allowed to introduce this set of documents as an exhibit, it seems to me, in my submission, that Mr. Nettleton must, first, fully explain why this was kept from the process, from the Board and from the parties, until now.  Obviously -- so that's the first issue.

But the second question that, in my submission, we need to hear more from Mr. Nettleton about is that he needs to explain more fully than he has what his instructions are, not just about the relevance in a general sense, which he has just done, but really:  Is this document so probative, in respect of the issues that the Board has to decide, that it should now be introduced, in either way of the ways that he has proposed?  He, in my submission, needs to explain this to the Board and the parties, and then we will make our submissions about what we say we would need to do and consider if Hydro is allowed to introduce these documents now, because, depending on what he says it goes to, it may well be that we need a bit of time.


Let me say this.  There is really no question that if it is going to be introduced, it needs to be introduced as Mr. Nettleton first proposed.  Hydro needs to be allowed to reopen its case.  It would certainly not be appropriate to introduce this document by cross-examining a witness on the other side.


Hydro would, if they're allowed to reopen their case now and introduce this -- and certainly we appreciate that at least it came in now and not after the other cases had begun, but if that is to happen, then we may need an hour and we may need an hour and a half, I don't know, to prepare to cross-examine the panel.


We certainly would agree, I think, that it will need at least two people to be presented in order to be crossed about it, and one would be Mr. Sabiston with respect to the process, and one would be Mr. Falvo with respect to the substance.  And whether or not anyone else would be required, we would only really be in a position to make submissions on that after we heard more from Mr. Nettleton.


It may well be -- though, Madam Chairman, I think you can imagine, depending, again, on how serious Hydro says this set of documents might be and how probative, it may be that it will require opportunity for more than cross.  It may require an opportunity for further consideration and even supplementary evidence.  We really don't know.  We really don't know until we get there.


So there are certainly other issues that, you know, would need to be considered, depending, again, on what it turns out this is.  If this is a throw-away and not really very important and doesn't go to much, then Hydro should concede that now and withdraw it.  But if it goes to a great deal, then there may be issues about scheduling and there may be issues about costs thrown away, and so on and so on, about which we would need to make submissions.


I suggest that we're not in a position to make those submissions to you until we hear from Mr. Nettleton in a great deal more depth.  So that would be the request.


And I would also ask that Mr. Nettleton arrange to have these documents forwarded to us electronically right away, because, in our case, at least, we have some backup technical people who are connected to -- electronically, who have been assisting us as part of Mr. Russell's team.


And, again, if this is so important that it needs to come in now, then we need to be able to consider it from a number of perspectives.


Those are my submissions.


MS. NOWINA:  Thank you, Mr. Pape.  Does anyone else wish to make a submission?  Mr. Klippenstein.

Submissions by Mr. Klippenstein:


MR. KLIPPENSTEIN:  Thank you, Madam Chair.  Pollution Probe is quite concerned about this document and Mr. Pape has very adequately expressed Pollution Probe's serious concerns, including about the need to explain in detail the lateness and the need to explain in detail the relevance from Mr. Nettleton.  Thank you.


MS. NOWINA:  Anyone else?  I will go to Mr. Millar afterwards.  Mr. Millar.

Submissions by Mr. Millar:


MR. MILLAR:  Thank you, Madam Chair.  I don't disagree with anything that Mr. Pape has said.  I think from the Board's point of view, there are two things you need to consider with regard to this document.  The first, of course, as with any document, is its relevance.


I have read it and I think everyone in the room has read it by now.  It appears to have some relevance to this case, and I know Mr. Pape has said there may be some argument about that, but you would of course have to decide positively that it does have some relevance.


Assuming it does, the next question you would have to address is unfair prejudice to the parties.  As everyone agrees, this has come late in the day.  The letter is dated today, and whether or not it could have come beforehand or the preceding documents could have come beforehand, I am not going to comment on that, but there is no question all of the parties in the room just received this today.


So if it's going to be let in, some type of provisions will likely have to be made to allow parties to consider it.  They're not terribly long documents, and it may be that -- Mr. Pape has suggested an hour or something like that, or an hour and a half.  That may be sufficient, though you would of course have to turn your mind on that and you may want more submissions on that.


But in order for it to go in, the parties do have to have some opportunity to consider it, and their experts will of course have to read it and they may have to ensure that they can comment on it in their examination-in-chief.


So to make a long story short, I think there are ways to overcome any potential prejudice.  It is just making sure that people have the time they need to review the document and comment on it properly.


Those are my submissions.


MS. NOWINA:  Thank you, Mr. Millar.


Mr. Nettleton, would you like to respond to any of that?

Further submissions by Mr. Nettleton:


MR. NETTLETON:  Thank you, Madam Chair.


Mr. Pape indicated that he felt that further explanation was required as to the lateness of the document.  That's explained in two ways.  First, the letter is dated today.  As soon as I received a copy of the letter, I made it known to you, to the Board.  I had not seen this document before today.


Mr. Pape asked the question of why none of this had come forward before now, that much of what the document pertains to is consistent with the evidence of the applicant in this proceeding; namely, the testimony of Mr. Falvo relating to generation rejection and his views with respect to the SPS system.


I don't recall Mr. Falvo ever being asked the question about whether or not the IESO has taken steps with the NPCC to request whether or not the special protection system would be acceptable or approved, or whether there was any form of approval process under way between the IESO and the NPCC.


The unique circumstances that we have here, Madam Chair, is that Hydro One is the applicant.  This is Hydro One's case.  I am Hydro One's counsel.  I am not counsel to either the IESO or the OPA.  They are participating.  They are assisting, but I am not their counsel and I have not been instructed by them to be their counsel.


The fact that these documents have been filed by the IESO on May 5th with the NPCC is a matter presumably for the IESO.  It is not a matter that I was aware of.


Now, I know that the letter went to Mr. John Sabiston of Hydro One Networks, and I know that the letter that he received from Ioan Agavriloai - I am sorry for the mispronunciation - is dated May 5th.  I know that Mr. Falvo's name is on the bottom of the letter as being a CC party.  But those matters, I think, are and were carried out as between the IESO.


And why didn't it come on the record before now?  Again, to my recollection, no one asked the question to either Mr. Sabiston or to Mr. Falvo regarding any status or any steps that were being taken, or to be provided with an update on whether or not there had been any progress or any steps being taken with the NPCC in respect of directive -- or directory number 7.


Mr. Pape indicated that he sought an understanding of my instructions and my instructions are, Madam Chair, to make you aware that this late-breaking letter and this application have been made.

Hydro One has indicated to me that they believe it is important that you have the best record to make a decision, and it for that reason why, this morning, when I received this information, this letter came to your attention.

We have had many a debate in this proceeding to date regarding the topic of relevance.  I don't think I have won one battle yet, Madam Chair.  I believe the Board has taken a very liberal and open view and broad approach to the issue of relevance.  That, in my respectful submission, makes sense.  That, in my respectful submission, does not detract from your ability to place weight on information that is received to you.

This document very much relates to the issues list.  It very much relates to the evidence that has been sponsored by Hydro One, namely the testimony that has been provided both in interrogatory responses and orally, relating to the suitability of generation rejection as a means to plan for transmission, incremental transmission capability.

I don't think there is any real question or doubt that this letter deals with a topic that is relevant to this proceeding.

With respect to the question of whether the document has probative value, well, again, Madam Chair, it strikes me that the probative value may very well be dependent upon how this document enters into the record.  And as I have indicated, there are two possible ways.

If the Board is seeking a better understanding of the process, of the NPCC's process to hear applications such as the one that was made by the IESO on May 5th, we have witnesses available to speak to that.  If you believe that that process has probative value to the decision that you are being asked to make regarding whether these facilities should be approved pursuant to the parameters of price, quality and reliability, then it would strike me, Madam Chair, that this document can and probably should come through the witnesses that Hydro One has offered to sponsor, namely Mr. Sabiston and Mr. Falvo.  They are in the best position.  They are the recipient and the author of the documents that have been circulated this morning.

The probative value of this document, though, also relates to and touches upon the evidence that Mr. Russell has sponsored on behalf of the SON.  Mr. Russell's evidence clearly indicates and provides his interpretation of Directory #7.  And so having this letter, having these documents put to Mr. Russell, in my respectful submission, is clearly a reasonable and appropriate matter to have this document placed on the record as part of any aid to cross-examination, as it is testing and intended to test the evidence that Mr. Russell has sponsored.

It is Mr. Russell who has made reference and included as Exhibit 2 the NPCC Directory #7.  This letter and this application very much touches and concerns the process that Mr. Russell has included in his evidence.  If Mr. Russell isn't familiar with the process, if Mr. Russell believes that interpretations can be given, as he has sought in his evidence or stated in his evidence, that view can and ought to be tested, and can be tested through the use of these documents.

So in terms of the probative value, in my respectful submission, Madam Chair, we're in your hands.  It strikes us that there are two ways to do that.  It strikes us that if the Board has an interest in understanding the NPCC process, that to have the chair of the task force, Mr. Sabiston, available, to have Mr. Falvo available to speak specifically to the applications that come into that process, that would make sense.

The concern that we have, Madam Chair, based on Mr. Pape's submissions, is timing.  We are coming and drawing near, I thought we were coming very close and drawing near to the end of the evidentiary portion of this hearing.

This is an important issue.  This is an issue that goes to the suitability of the alternatives that have been proposed by others.  I would not think, in my respectful submission, that this document will require a great deal of effort to review.  I would not consider it necessary for a delay of any significance for either process to unfold.  Whether Mr. Sabiston and Mr. Falvo attend and are available for cross and to explain the documents at hand, I wouldn't think that that would take a great deal of time.  It shouldn't.

But we are concerned about the delay, particularly given your original comments about the next available window.

Thank you, Madam Chair.

MS. NOWINA:  Thank you.

Mr. Pape, we do have Mr. Nettleton's further explanation, and so I would look for your further submissions on that.  Before you do, though, I would like you to know that the Board will not consider putting this into evidence unless there will be cross-examination of the witnesses, Hydro One's Mr. Sabiston and Mr. Falvo.   We think that if it was going to be allowed into evidence, then we must have cross-examination.

And in relation to the timeframe or the concerns about time that Mr. Nettleton has mentioned, the Board will do whatever we can to sit as long as necessary over the next few days to complete this hearing, and to make sure that the evidence is heard in a way that doesn't have any prejudice to the parties.

With that, your submissions.

MR. PAPE:  Thank you, Madam Chair.  That is of assistance.

I am very troubled by Mr. Nettleton's comments, very troubled.  It is the first time I have ever, in this hearing, really had fundamental questions going to the structure of this hearing and this application and going to issues of good faith.  And I make these submissions regretfully and respectfully, but I think you have just heard several things that -- they certainly concern me as counsel for Saugeen Ojibway Nations and perhaps they will concern the Board.

Mr. Nettleton did not tell you whether he knew of the existence of these documents that were being developed, obviously, for sometime within the IESO and which were ultimately sent on to the NPCC process on May the 5th.  I don't believe he told us that.  He simply told us he didn't know about the existence of a May 15th letter until May 15th.  Well, that is pretty obvious.

In not telling us about whether he knew -- and I specifically said, in my submission, that I was concerned that the panel, while under cross, had not said anything about this, and this document does not, as I understand it, does not simply ask for an approval of the existing SPS.  It proposes to modify the SPS and seek an approval.

You will recall there were questions asked in the interrogatories about these matters, and what was answered was that issues with respect to SPS and criteria and approvals went back 20 years, and no one had any records of what was or wasn't agreed, and so on.  End of story.

On the second day of the hearing, in Mr. Ross' cross-examination, he asked this of Mr. Chow.  He asked:
"If the project was to proceed as planned, would a subsequent SPS need to be designed and implemented?"

Mr. Chow said:
"There would be some modification, but it -- essentially, it would perform most of the function as the current SPS would have."

And then Mr. Sabiston said:
"I can confirm that Hydro One is currently working on what we will call generation 4 of the Bruce special protection system, which will operate correctly following the new line that is placed in service."

Now, part of Mr. Nettleton's explanation for why the May 5th documents were not disclosed or the nature of the May 5th proposal was not disclosed -- if I understand him, part of his explanation is that this is Hydro's application and he is counsel for Hydro.  He is not counsel for OPA and he is not counsel for the IESO.

And that may be code for saying he's not in a position to supervise the behaviour of witnesses from those organizations or the completeness of their disclosure or answers, and if that is what he is saying, Madam Chair, and if we, in fact, are being presented with this in this way, at this time, out of the blue, because of the nature of the split functions between these parties - even though it is very clear that these parties collaborate and, in fact, are behind this proposal in some way together - but if the fact that the application is made in the name of Hydro and counsel who presents the application is counsel for Hydro, and the other parties get to be supporters, but aren't sort of responsible for the presentation of the case and don't have counsel here who supervise their disclosures and their evidence, then, in my respectful submission, we have just found out that the Board has a much more fundamental structural problem in this hearing than I ever believed.  And that's very distressing.

Mr. Sabiston must have known -- and that's only a part of it, because Mr. Sabiston himself must have known about this process that was being developed prior to May 5th and that resulted in an application being forwarded by IESO to the task force, of which he is a part, and he is part of the technical committee of the task force.  He must have known about it.  And no one volunteered this information or its potential significance.

I am deeply troubled by counsel for Hydro saying, Hydro's concern is that you have a good record, and, if you are interested in the NPCC system, they've got something new to show you.  The question that was asked was:  Why should you be interested, and on what does this material bear and how significantly?

If this is just evidence which Mr. Nettleton would like to put to Mr. Russell in order to impeach his credibility, then it is totally -- it is totally collateral and of no probative value to the issues in the case, and it's not something that should be admitted for that purpose.  And it shouldn't be admitted as part of a workshop on NPCC process.

If this is really intended to affect your ultimate decision on the application -- and Mr. Nettleton has been a bit shy about that, but if it's really not intended to have any bearing on your ultimate application, then Hydro should give it up and withdraw it.

We haven't really been told, Madam Chairman, how probative it is.  If it's really part of an argument that there is only one way to address the current circumstances in the Bruce with transmission capacity, if it's really probative to that, then it should have been introduced a long time ago and it should have been explained very fully.

So I take your point that if it is to come in, it's to come in through a panel, and, in effect, that Hydro will be allowed to reopen its case and present this, and then we would see from there, and that the Board would hope that it would not disrupt the schedule and the Board would sit longer time, and so on, in order to facilitate that.

And I don't think I want to suggest now that that couldn't be done.  I really don't know.  I really don't know.

But I am -- well, you have my submissions.

MS. NOWINA:  Thank you.  Give us a moment to confer, please.

MR. KLIPPENSTEIN:  Madam Chair, at the appropriate time - it's Pollution Probe here - I have some things to add, to Mr. Pape.  We actually only heard the --

MS. NOWINA:  Just a minute, Mr. Klippenstein.  You are not on air.  All right, go ahead.

MR. KLIPPENSTEIN:  We actually only heard Mr. Nettleton's reasons in favour of this when we just asked for it, so we haven't actually had a chance to respond to his reasons.  So I have a few things to add to Mr. Pape's able submissions, if this is the right time to do that.

MS. NOWINA:  Sure.  Go ahead, Mr. Klippenstein.
Submissions by Mr. Klippenstein:


MR. KLIPPENSTEIN:  Thank you.  Mr. Pape outlined some of the concerns about how the issue of generation rejection was the subject of some fairly extensive cross-examination on the panel that involved Mr. Falvo and Mr. Sabiston, and we were not alerted to the fact that there would be a process on generation rejection or SPS that might have a major effect on the alternative that we parties were proposing.

I think that that goes to not only the May 15th letter, but the May 5th letter, the documents that were already in preparation then.  We don't know today whether, in fact, these documents, going back to May 5th and before, actually do have a significant effect on the alternative that we have presented.  I haven't been able to figure that out this morning, nor have I been able to substantively discuss that with my experts.

So this is something, I think, that requires some serious consideration by experts, and Pollution Probe certainly has put a great deal of effort, and have our experts, in preparation of reports on the alternatives, a great deal of effort that took a lot of time, investigation of models and assumptions, and if these papers are significant - and I think Mr. Nettleton seemed to suggest they are - then that causes havoc with our experts' work.

And I don't know, but I doubt very much that that can be cured, that weeks of effort can be cured, in an hour and a half or a weekend.  I don't know, but I doubt it.

I think that would be -- this has some smell of our experts' conscientious, detailed, long-term efforts suddenly having the rug pulled out of them an hour before one of them was to be testifying.  So I think that is, at best, possibly a huge wastage of the Board's and parties' efforts and resources, and at worst, essentially may nullify the Board's opportunity to get considered, independent expert advice.

 In terms of the work the experts did, I am reminded that Saugeen Nations' expert filed an interrogatory No. 11 some time ago which specifically requests:
"Please provide a copy of all documents related to, arising from or used in connection with implementing the existing GR scheme, and all enhancements to that GR scheme that have been considered, including but not limited to all communications with the Northeast Power Coordinating Council with respect to the GR scheme's compliance with NPCC's SPS procedures and requirements."

So that specifically requests documents related to enhancements that have been considered.

So that question seems to cover the process that now is put before us with the May 15th and May 10th documents, and nothing in response was received, other than, I think, one tangential piece of paper.

So this whole GR SPS issue seems to have been running in parallel on the side while we and our experts conscientiously tried to deal with the issues list, which says that the application has to be better than the reasonable alternatives.

Furthermore, I am reminded that I questioned Mr. Falvo myself -- and this was May 6th, the day after the May 5th letter that has just been put before you -- and I asked Mr. Falvo:
"Have you gone back to the NPCC -- let me rephrase that.  When was the last time you went back to the NPCC to request approval with respect to the SPS?  Way back?
"Mr. Falvo:  It has been way back.
"Mr. Klippenstein:  That is ten, 15, 20 years ago?
"Mr. Falvo:  I think in one of the long distance changes in the function of it."

 So I appeared to have specifically addressed this question with the purpose of eliciting whether there was something going on that we needed to know, for our experts to take into account in preparation of their evidence, in review of the alternatives.

 That's not the only point where this was raised up, and so I think that that's completely unfair for us, now, to have to be, you know, in a big hurry, when we did due diligence on this, when we asked the proper questions in the interrogatory process, to now have to scramble with several parties having extremely dedicated experts dealing with this.

 [Cell phone ringing.]

 MR. KLIPPENSTEIN:  Sorry.

 Unless our experts can, in an hour, read these documents and say: right, right, no problem, no problem, we've addressed this, I see a fundamental fairness issue, and I don't know if we have been deliberately sandbagged or subconsciously sandbagged or it is only that effect.  But I think that is what it amounts to.

 I think that, in my submission, I do not see how this can be cured.  I could be wrong, but my friend has repeatedly said how this is relevant, very relevant, Mr. Nettleton has said, and I think we may have to look at an adjournment into the next time slot.

 I don't know.  I don't have a conclusion.  But I have serious concerns.  Those are my submissions.

 MR. NETTLETON:  Madam Chair, I must beg your indulgence.

There has been a lot said, including an attack on my credibility and character, and I feel it is only appropriate that I have a chance to address that.

 Let me first say to you and to the Panel and to my friends that at no time was I aware of the documents that have come to me this morning.  On May 5th, 2008, my witnesses were testifying under oath, and I have had no opportunity to speak to them in respect of their testimony and in respect of even cross-examination at that point.

 It's just not even close to my professional candour or ethics to allow that to happen.  So it is just, I want to be clear with you and with the Panel that at no time was I familiar with these documents, until this morning when I received a copy of them.

 This characterization that the letter is, and the step that has been taken, is somehow new news is just plain wrong.  If you look at responses to interrogatories, Exhibit C, tab 5, schedule 11, page 1, the quote reads:
"A revised functional specification for the Bruce special protection system is currently being prepared by the IESO in collaboration with Hydro One.  This will increase the scope of the Bruce SPS beyond that which is detailed in section 14 of the IESO's SIA report."

 That was in the response to interrogatory, response to Saugeen 11.

 The day before, on March 10th, the applicant filed a response to Board interrogatory 3.5, Exhibit C-1, 3.5, in response to a question that reads:
"What is the current status and expected timing of the proposed generation rejection scheme?"

The answer provided was:
"Modifications to the existing Bruce special protection system required to allow the rejection of a wind farm generation is under construction and expected to be completed by spring 2008.  Additional contingency coverage as requested by IESO is in the engineering design phase and is expected to be in service by May 2010."

 In Exhibit C-5, schedule 11, there is reference at page 3, again another response.  Part of Hydro One's response reads:
"NPCC registration and approval will be sought for the deployment of the enhanced Bruce SPS scheme upon completion of the design and the IESO system impact analysis."

 Mr. Klippenstein referred you to his testimony in cross-examination of Mr. Falvo.  Mr. Klippenstein failed to read into the record the statement that Mr. Falvo asked immediately before the question that Mr. Klippenstein asked, and that is, Mr. Falvo's answer is:
"It is being expanded, because to identify additional contingencies and to send additional trip signals to wind farms, and it would be being armed more frequently than in the past, and NPCC's practice has been that if it's a significant change in the function or the use of the SPS, we go back and review."

The fact is, Madam Chair, this letter is new news, in that it came into the Board -- came in to me today, came in to Hydro One today, May 15th.


It is effectively information that supplements that which is already on the record in this proceeding.  It is probative.  It is addressing an update, if you will, as to what's happened.  But the late-breaking news, the new development here, is that there is expressed a concern, a concern by one of the task force, with respect to the NPCC.

The chair of that task force is Mr. Sabiston.  If the Board has interest in understanding what that means, Mr. Sabiston is here.  He can make himself available.  But it clearly is probative and it is clearly relevant to this proceeding.


Thank you.


MS. NOWINA:  Give us a moment, please.


MR. PAPPAS:  Madam Chair, can I make a brief comment?


MS. NOWINA:  In a moment, Mr. Pappas.


[Board Panel confers]


MS. NOWINA:  Go ahead, Mr. Pappas.

Submissions by Mr. Pappas:


MR. PAPPAS:  Thank you, Madam Chair.  It is evident to me that obviously this process has been going on for a very long time.  Now, I don't believe that the end of this process matters that much.  It must have been understood, from the very beginning, that there could be certain outcomes, certain different outcomes and that they, therefore, could affect this process.


Now, they said they couldn't wait for the IPSP.  They said they couldn't wait for the due diligence study.  They obviously didn't wait for this either.  The point is that, in all fact, they shouldn't have even advanced their application until these other things, that they knew all would have distinct bearing on the outcome of this, were already done.


I find -- to me, that, and the other flaunting of a number of the filing requirements, is simply -- it doesn't even matter what the project is.  As far as I'm concerned, that makes it vexatious and it should just be dismissed on that basis and come back when you have done your homework.

I don't expect that that will happen, but that is my feeling in this matter.


Thank you.

DECISION:


MS. NOWINA:  Thank you, Mr. Pappas.  Mr. Pappas, first to address you, I think that those are submissions that you may want to consider in argument in this case.


The Board will allow the information into evidence and we will ask that the witness panel be called, Mr. Sabiston and Mr. Falvo.


I believe everyone here is here to cross-examine.  The experts are here and can assist the counsel.


After cross-examination -- we will break briefly before cross-examination for parties to be able to get that together.


After cross-examination of this panel, we will break for a more significant amount of time, something like two to three hours - we will see where we are at that point - in which the experts can prepare for their own cross-examination with this new -- in light of this new evidence.

If at the end of that time the intervenors' counsel come back and let us know that they feel that they still haven't had enough time to prepare, then we will consider those submissions, as well.  We will deal with the schedule as we need to deal with the schedule in order to come to a just result.


MR. FALLIS:  Madam Chair.


MS. NOWINA:  Mr. Fallis.


MR. FALLIS:  One point is that we...


I withdraw that and may bring it up at the appropriate break next time.


MS. NOWINA:  All right.  If we break now for half an hour or three-quarters of an hour, will that be adequate for you to prepare the cross-examination?


[Board Panel confers]


MS. NOWINA:  Or shall we take our lunch break now, if you like, an extended lunch break in order for you to do that?  Mr. Pape?


MR. PAPE:  Do I take it, Madam Chair, that once again what we're now going to get is a panel who has no evidence, but they're simply there for us to fish around and do a cross-examination?  That's very strange.  This isn't filed evidence of a panel so that we know what their position, and then we know where to cross.


MS. NOWINA:  I am assuming that Mr. Nettleton will deal with that in direct examination and that it will be the evidence of this panel.  Mr. Nettleton, can I make that assumption?


MR. NETTLETON:  Yes, ma'am.


MR. ROSS:  My only concern, and it is by no suggestions of malfeasance on Mr. Nettleton's part, is that the members of the panel have been de-panelled from their original testimony and may have had conversations with Mr. Nettleton about this document, about the nature of this particular evidence, and I don't know if that is a concern to the Board, in that generally that is not allowed once they're panelled.  But I will leave it to the Board to determine.


MS. NOWINA:  I understand the point, Mr. Ross.  I am not sure how we get around it at this point.  We will re-swear the witnesses, because there's been some time since they were here.


MR. NETTLETON:  I want to, again, confirm with my friend, and with all of my friends, I received this document and the e-mail that was referred to in the document this morning.


I looked at the document and I conferred with my clients to say I am concerned that this needs to be before the Board to ensure the Board has the best record, because it does deal specifically with the evidence in this proceeding.


That is the extent of my communications with my client in respect of this.  A decision, at my advice, was to bring this forward, because of the concern that I thought that this document would have, and for the Board to deal with the matter as it has.


MS. NOWINA:  For the record, Mr. Nettleton, we are glad you brought it forward.  We are trying to find the best procedural approach here.  Ms. Chaplin suggests a possibility and I will put it to you, and that is that Mr. Nettleton does your direct examination right now, so that is on the record.  Then we break for others to prepare their cross-examination for an extended lunch hour.


Mr. Nettleton, could you be prepared to do that?


MR. NETTLETON:  I can do my best, yes, ma'am.  I think that is a good suggestion.


MS. NOWINA:  Okay, Mr. Sabiston, Mr. Falvo, will you come down please, and we will reswear you.

We will mark the documents in question as an exhibit, Mr. Millar.

MR. MILLAR:  Yes, Madam Chair.  There are two documents.  I think we can mark them separately.

The first is the letter dated May 15th, to Mr. Sabiston from Mr. Conroy, it looks like.  That will be K10.3.  The second document is in fact a set of documents, but the first page is an e-mail from Pedro Rebellon and it's dated May 5th, '05.  Pardon me, May 5th, 2008.  That will be K10.4.
EXHIBIT NO. K10.3:  Letter dated May 15th, 2008 from Mr. Sabiston to Mr. Conroy.


EXHIBIT NO. K10.4:  E-mail from Pedro Rebellon dated May 5th, 2008.


MS. NOWINA:  Thank you.
HYDRO ONE NETWORKS INC. - PANEL 4

John Sabiston; Previously sworn


John Falvo; Previously sworn

Examination-in-Chief by Mr. Nettleton:


MS. NOWINA:  The witnesses have been sworn.

MR. NETTLETON:  Good morning, Mr. Falvo and Mr. Sabiston.

Do you have before you, gentlemen, Exhibits K10.3 and K10.4?  That is the letter dated May 15th, to Mr. John Sabiston, and a series of e-mails that are from Pedro Rebellon?  Do you have those documents?

MR. FALVO:  Yes.

MR. SABISTON:  We do.

MR. NETTLETON:  Could I first have you turn to
Exhibit C, tab 1, schedule 3.5.

MR. SABISTON:  That was C, tab 1, schedule 3.5?

MR. NETTLETON:  Correct.  I am interested in your response to part (i), where you were asked the question:
"What is the current status and expected timing of the proposed generation rejection scheme?"

Do you see that response?  Do you have that response?

MR. SABISTON:  Yes.

MR. NETTLETON:  In that response, it indicates that:
"Modifications to the existing Bruce special protection system required to allow for the rejection of wind farm generation is under construction and expected to be completed by spring 2008."

Mr. Sabiston, did you assist, or Mr. Falvo, did you assist in the preparation of this response?

MR. SABISTON:  Yes.

MR. NETTLETON:  Mr. Falvo, did you have knowledge of this response?

MR. FALVO:  Yes.

MR. NETTLETON:  Did you assist in this preparation?

MR. FALVO:  I was aware of the response.  I think the timing of the work is under Hydro One's control, the actual modifications to the SPS.

MR. NETTLETON:  And with respect to the second sentence in that response, it says:
"Additional contingency coverage, as requested by IESO, is in the engineering design phase and is expected to be in service by May 2010."

Would you have had involvement in the preparation of that part of this response?

MR. FALVO:  Yes.

MR. NETTLETON:  Gentlemen, Exhibits K10.3 and K10.4 appear to relate to that topic.  Is that the case?  The topic being the topic of the prior response, the interrogatory response; is that correct?

MR. SABISTON:  Yes.  The K10.3, K10.4 are a part of the process for whenever a special protection scheme either is being initially placed in service or undergoes a modification, approval from the Northeast Power Coordinating Council must be sought, and these two particular exhibits are a part of that ongoing process.

MR. NETTLETON:  Just so that we're clear, if we could turn to Exhibit C5, schedule 11.  So Exhibit C, tab 5, schedule 11.

Page 1 of that response, the fourth paragraph, there is reference to:
"A revised functional specification for the Bruce SPS is currently being prepared by the IESO in collaboration with Hydro One.  This will increase the scope of the Bruce SPS beyond that which was detailed in section 14 of the IESO's SIA report."

Do you see that?

MR. FALVO:  Sorry, the paragraph was?

MR. NETTLETON:  It starts with "a revised functional specification."

MR. FALVO:  Yes.

MR. NETTLETON:  Gentlemen, do these two exhibits, Exhibit K10.3 and Exhibit K10.4, relate to that part of your response?

MR. SABISTON:  Yes.  As I said earlier, the modifications to the special protection scheme is an ongoing process which takes some time, and these NPCC documents refer to the process for approval of those modifications.

MR. NETTLETON:  Then if we turn to Exhibit K10.4, Mr. Falvo, do you have familiarity with Exhibit K10.4?

MR. FALVO:  Yes, some of it.

MR. NETTLETON:  Which part do you have familiarity with?

MR. FALVO:  I know of the work that is going on, and I have been briefed on the work and the conclusions and the process that is taking place.  It's my staff that are working on it.

MR. NETTLETON:  Your staff are working on this?

MR. FALVO:  Yes.

MR. NETTLETON:  Could you help pronounce the name of the person that wrote the letter dated May 5th to Mr. Sabiston?

MR. FALVO:  That's Ioan Agavriloai.

MR. NETTLETON:  And Mr. Agavriloai wrote a letter to Mr. Sabiston regarding a request for approval of type 1 special protection system, enhancements to the Bruce special protection system?

MR. FALVO:  Yes.

MR. NETTLETON:  And Mr. Sabiston, you received that letter when, sir?

MR. SABISTON:  I received that letter by e-mail on May the 5th.

MR. NETTLETON:  In what capacity, sir -- you received this letter in the capacity as chairman of NPC task force on coordinating of planning?

MR. SABISTON:  That is correct.

MR. NETTLETON:  What is that task force, sir?

MR. SABISTON:  The task force of the coordination of planning is one of five task forces or groups within the NPCC which provides reliability services for the Northeast Power Coordinating -- for the NPCC area of the North American power grid.

The role of the task force of coordination of planning is that we review all aspects going to the other task forces which can impact on the reliability of the power system in the north-eastern part of North America.

As it says, it is coordination and planning.  So, in this case, the letter for review came to me as chair of that group, and I, in turn, had it distributed to the chairman of three other task forces, the task force for system studies, or TFSS; the task force for system protection, or TFSP; and the task force of coordination of operations, or TFCO.


After those three other task forces receive the copy of the e-mail sent to me, they in turn go ahead and review the application in their own discussions at their next available meeting.


For this particular case, TFSS happened to be meeting in Halifax on Tuesday and Wednesday of this week, of this current week, and so they presumably reviewed the description of the desired modifications at their meeting, and they, in turn -- the chairman, in turn, wrote this letter to me yesterday afternoon, and I received it in draft form yesterday afternoon which --


MR. NETTLETON:  So, Mr. Sabiston, let's just be clear.  Tuesday of this week was -- Tuesday and Thursday (sic) was May 13th and 14th.


MR. SABISTON:  That's correct.


MR. NETTLETON:  And the letter that you are referring to that you have received, is that Exhibit K10.3?


MR. SABISTON:  That's K10.3.


MR. NETTLETON:  Okay.  Mr. Sabiston, what is -- can you explain what it is that you received on May 5th from Mr. Agri -- I'm going to rely on the alphabet just for ease of reference, but I am bad on names.  If I could have someone --


MR. FALVO:  Mr. Agavriloai.

MR. SABISTON:  Thank you.

MR. FALVO:  I received that e-mail, which is part of the K10.2 or -- or K10.4.  I received that e-mail.


MR. NETTLETON:  On the second page of Exhibit K10.4 is the letter; correct?


MR. SABISTON:  Correct.


MR. NETTLETON:  And then behind the letter there is a document entitled "Request for type 1 classification enhancements to the Bruce special protection system."


Can you explain, please, what this document is, sir?


MR. SABISTON:  This, in essence, is the application by the proponent, the IESO, for review by the NPCC task forces of the modifications to the special protection system.


MR. NETTLETON:  Sir, you are chairman of the NPCC task force on coordination of planning?


MR. SABISTON:  Yes, I am.


MR. NETTLETON:  Can you explain what responsibilities and roles you have in that capacity?


MR. SABISTON:  We review all matters within the NPCC area which could be deemed to have an impact on the reliability of the NPCC area.


MR. NETTLETON:  Does that include receiving applications, if you will, such as you have received on May 5th from the IESO?


MR. SABISTON:  Yes, it does.


MR. NETTLETON:  Sir, what do you do with this document?  What does your committee do with this document?


MR. SABISTON:  Okay.  There is a process -- okay.  We follow a process, which is detailed in Directory 7, which is entitled, "Regional Reliability Reference Directory #7, Special Protection Systems."  I believe that was filed by Mr. Russell as part of his direct evidence.


There is a flow chart in that document which details what happens to an application for modifications to an SPS when it comes in.


So the square at the top centre is submitted to the TFSS chair, and, upon my receipt, I look at it and determine:  Is this a type 1 or 2 SPS or is this a type 3 SPS?  Because it was a type 1 or 2 -- a type 1 or a type 2 SPS, that follows the branch on the right-hand side, and it gets distributed to the chairmen of the other three task forces who are responsible for reviewing this.


So -- and then at the -- then after all of the three task forces have reviewed it, the results of their assessment comes back to me, as chair of the TFCP, and TFCP considers the input of the other three task forces, plus our own review, and makes a recommendation of whether or not we approve the modifications to the SPS, or, alternatively, do not approve it and send it back to the proponent with our concerns, and request either further clarification or possibly changes to the SPS to mitigate our concerns.


MR. NETTLETON:  Mr. Falvo, you indicated that Mr. Agavriloai -- how am I doing on that?


MR. FALVO:  Agavriloai.


MR. NETTLETON:  -- is someone who works under your direction and responsibility?


MR. FALVO:  Yes, yes.


MR. NETTLETON:  And, sir, can you explain why the IESO wrote this letter to Mr. Sabiston and included this application?


MR. FALVO:  Well, consistent with our roles and responsibilities in the Ontario electricity market, it is our responsibility to bring forward an assessment of new or modified special protection systems, bring them forward to NPCC, and recommend a classification and ask for an approval of that classification.


MR. NETTLETON:  So you made a determination that an approval was required?


MR. FALVO:  Based on our reading of the directory, yes.  Given the changes to the special protection system and the expected usage, we went -- we went back to NPCC to make them aware of these and get their concurrence on the continued classification, being a type 1.


MR. NETTLETON:  Can you explain any concerns that the IESO highlighted in its application respecting the Bruce special protection system and why enhancements are necessary?


MR. FALVO:  Well, the enhancements are necessary because -- as we have identified to Hydro One, because we anticipate that we will need these additional functionalities to deal with outages on the transmission system to maximize the delivery of the energy out of the Bruce.


So the design and the functionalities is what we have concluded out of the various studies that we have been doing up until now, and then as part of the approval process for type 1, we need to demonstrate to NPCC what the consequence of a failure of the special protection system to operate is, and what the consequence is of a misoperation.

So that is part of the analysis that we presented to NPCC.  So those are all requirements of the procedure and process to classify and approve a special protection system.


MR. NETTLETON:  On page 1 of that application, there is a statement that says:

"It is estimated that the Bruce SPS will be armed about 75 percent of the time, depending on outages to elements of the transmission system, the instances when seven or eight Bruce units are in service, and the output from the wind generation facilities in the region."


Do you see that?


MR. FALVO:  Yes.


MR. NETTLETON:  Is that a concern to the IESO?


MR. FALVO:  Well, the frequency is a concern, but it is also something that NPCC wants to know.  So we include it in the documentation as an estimate of how frequently it is armed.


MR. NETTLETON:  Why is it important for NPCC to know that statistic?


MR. FALVO:  Well, it is a very rough statistic, but it is very important for them to know, as I said I think said several times in my testimony, that whenever it is armed, there is a risk, because you are counting on it to function properly if it's triggered.  And the more often that it's armed, the more risk you are exposed to, and that is one thing that NPCC wants to know.


MR. NETTLETON:  Can you turn to page 5 of that document, sir?


MR. FALVO:  Yes.


MR. NETTLETON:  Under heading 5.3, "Proposed SPS armed and failed to operate when required", you state that, "This outcome".  What outcome are you speaking of in the second paragraph?  "This outcome of failure to operate."

MR. FALVO:  In accordance with the classifications, NPCC wants to know what the consequence is of a failure of a special protection system to operate.

If the consequence is only localized, then they will give it a type 3 classification.  If the consequence is more widespread and risks the reliability of the wider grid, then it requires a classification of type 1, and along with that type of classification are goal design requirements for its reliability and security.

So what we are pointing out is that the consequence of its failure to operate is unacceptable, and so therefore it has to satisfy the type 1 requirements and classification for NPCC.

MR. NETTLETON:  Why did the IESO determine that the Bruce SPS is considered unacceptable?

MR. FALVO:  No.  What we said was the outcome of a failure to operate is unacceptable.

MR. NETTLETON:  And in the paragraph before that, Mr. Falvo, you indicate that transient stability analysis had been conducted?

MR. FALVO:  Yes.

MR. NETTLETON:  What was the result of that analysis, sir?

MR. FALVO:  It shows that the, I believe it shows that the generating units would lose synchronism with the rest of the grid, and so they would be forced to disconnect.  And the system would disconnect and result in cascading outages that are sometimes difficult to simulate or confirm clearly.

MR. NETTLETON:  Sir, that then impacts the reliability of the electricity system in Ontario?

MR. FALVO:  Yes, and perhaps outside.

MR. NETTLETON:  Thank you.

Mr. Sabiston, with respect to Exhibit K10.3, when did you receive this document?

MR. SABISTON:  Late yesterday afternoon.

MR. NETTLETON:  And sir, just for the record, did you provide this document to me?

MR. SABISTON:  Yes, I did.

MR. NETTLETON:  When?

MR. SABISTON:  This morning.

MR. NETTLETON:  The content of this document requires some explanatory.  I am wondering if you could help with that.

MR. SABISTON:  Okay.  The document starts off -- okay.  Whenever an SPS is reviewed by a task force, the chair of the task force writes a letter back to me as chair of TFCP in a form similar to this.  And the first paragraph normally gives the results of the review, and normally it concludes with the statement that it approves.  Like, 99 percent of the SPSs receive the approved, and then it is just signed the chair of the task force.  Normally, it is about a half a page letter.

It's very unusual that a task force would write back to me and say that they have concerns.

Now, as chair of TFCP, I am left to interpret what they mean by "concerns", and because the task forces are charged with ensuring the reliability of the overall, the reliability overall power system in north-eastern North America, I can presume that that word "concerns" means that they have concerns that this SPS could -- poses an undue risk to the reliability of the north-east power system.

Then they go on to explain what their concerns are.  The concerns are because of the complexity.  This SPS, in fact is quite complex and it is difficult to understand, and when something is overly complex, it increases the chance of malfunction, and therefore increases the chance for failure.  So that could be one aspect of their concern, the complexity.

The second aspect is when they quote the "armed
75 percent of the time."  In other words, I would interpret that that their concern is because it is armed a large amount of the time, they are concerned that that arming poses undue exposure to failure, which could impact on the reliability of the overall power system.

And so as chair of TFCP, I will now seek clarification from the chair of that task force on to what they mean, what exactly they meant by the word "concern", and this will take place in TFCP's next deliberation of this letter, which will take place later this spring and early summer.

MR. NETTLETON:  Mr. Falvo, the application that gives rise to this letter, does it relate to the special protection system enhancements to the Bruce special protection system, in respect of the near-term and interim measures?

MR. FALVO:  Well, certainly the near-term.  We're not sure of the timing of interim if we're talking about series capacitors, but that would continue to exacerbate what is described in here, I believe.

MR. NETTLETON:  Does this application contemplate changes that would be required, if any, to the Bruce special protection system in respect of series compensation?

MR. FALVO:  I believe it would cover off some, but not -- probably not series -- not specifically the addition of the series compensation, but simply the fact that until a new line is built, all of the things that are identified here, all of these contingencies and trips to the wind farms, all of this functionality will be required.

If series compensation is added, then we would be reviewing, again, how it is added and then to what transfer capability level the system could be expected to operate, and the protection system might need to be enhanced even further.

MR. NETTLETON:  And would that require additional approvals from the NPCC?

MR. FALVO:  In my reading, I would say yes.  Again, it would depend on the type of changes that we're assessing at the time.

MR. NETTLETON:  And sir, is it the case that the addition of series compensation will cause more or less operational complexity, in your view?

MR. FALVO:  I would expect it to cause more.

MR. NETTLETON:  When, Mr. Falvo, did you provide me with a copy of the document marked Exhibit K10.4?

MR. FALVO:  That's the e-mail from Pedro?

MR. NETTLETON:  And the attachments, sir.

MR. FALVO:  This morning.

MR. NETTLETON:  Did you, at any time, provide me with information relating to this application prior to this morning?

MR. FALVO:  No.

MR. NETTLETON:  Mr. Sabiston, back to Exhibit K10.3, in the body of that letter, at the top, it indicates that this is "draft for TFSS review"; do you see that?

MR. SABISTON:  Yes, I do.

MR. NETTLETON:  What does TFSS stand for, sir?

MR. SABISTON:  The task force of system studies.

MR. NETTLETON:  So you are chairman of the task force on coordination of planning?

MR. SABISTON:  Yes, I am.

MR. NETTLETON:  And so as I understand it, this letter is from Mr. David Conroy?

MR. SABISTON:  Yes.

MR. NETTLETON:  Who is he, sir?

MR. SABISTON:  David Conroy is currently the chairman of the task force of system studies.  He is also an employee of the Central Maine Power Corporation, which is why the letter is on the letterhead of the Central Maine Power Corporation.

MR. NETTLETON:  In respect of the task force itself on system studies, who is on that task force, sir?


MR. SABISTON:  The task force consists of various representatives from both the system operators and the transmission owners throughout the northeastern North America area; that is, the Maritime provinces, the New England states, New York State, the Province of Quebec and Ontario.


Members of TFSS for Ontario are a representative from the IESO and a representative from Hydro One.


MR. NETTLETON:  In the body of the text of the letter, sir, there are several bullet points; do you see that?


MR. SABISTON:  Yes.


MR. NETTLETON:  In the second bullet point, there is a question mark and a highlighted value; do you see that?


MR. SABISTON:  Yes.


MR. NETTLETON:  And there is a similar denotation on the fourth bullet point; do you see that?


MR. SABISTON:  Right.


MR. NETTLETON:  What is your understanding of that denotation?


MR. SABISTON:  Because this is a draft letter for review, my understanding is that the chair of TFSS has distributed this letter to his task force to get input on corrections to those highlighted points.  That would be number 1, and (b) to get input on the overall contents of the letter.


MR. NETTLETON:  And Mr. Sabiston, then, this letter is not finalized?


MR. SABISTON:  This letter is not finalized.


MR. NETTLETON:  Is it the case that the TFSS could reverse its views with respect to the concerns it has raised?


MR. SABISTON:  That is a possible outcome.  However, I consider that unlikely, considering that normally when a letter like this goes out for review, it would just be simply editorial-type changes, rather than an overall change in direction.


MR. NETTLETON:  Mr. Sabiston, you provided some indication of the NPCC process which your committees go through, and I am wondering if you would be able to turn up the evidence that has been sponsored by Mr. Russell.


MR. SABISTON:  That would be Directory 7?


MR. NETTLETON:  Yes, it would, and it is Exhibit 2 to that evidence, sir.


MR. SABISTON:  Right.  I refer to the final page of that exhibit, where it gives a flow chart of how this procedure for NPCC approval works.


MR. NETTLETON:  Could you help us through that flow chart, sir?


MR. SABISTON:  Okay.  The procedure has many steps and many reviews, and each one of these steps takes a little bit of time.


These task forces, in general, meet about every two months, and so normally these reviews take place at meetings of these task forces.


So on May 5th, the chair of TFCP, myself, received a letter and I, in turn, forwarded it to the chair of the other three task forces and asked for -- to seek a review, from their respective task force, at their next available meeting.  So that is TFCO, TFSP and TFSS.


So the letter would -- the application would appear on the agendas for each one of those three respective task forces for their next respective meeting.


TFSS's review just happened to take place this week.  I do not know when the review for TFSP or when the review for TFCO will occur, but presumably it will be within the next two months.


After the task force has concluded their review, they, in turn, write a letter back to myself, as chair of TFCP, with results of their review.  Then after -- then TFCP, after they have received responses from all three task forces, will request a presentation from the proponent on the SPS, and, at the same time, consider all of the comments received from all of the other task forces and make a decision on whether TFCP either approves the SPS or does not approve the SPS, as presented.


So looking at a time frame, the probable time frame for this next -- for the next TFCP evaluation is probably the September meeting of TFCP, which takes place in the last week of September.


Now, if the task force decides to recommend approval, we will forward that recommendation to another task group called RCC, which stands for reliability coordinating committee.


Then RCC will have a presentation from the proponent, and at that time they will either -- they can either approve it, or they can turn it back and remand the application back to TFCP to start the whole process over again with new information from the proponent.


MR. NETTLETON:  Sir, you have indicated that there is an approval of RCC.  Does that approval, then -- is that approval on an unconditional or a yes/no basis?  Is it binary in that manner?


MR. SABISTON:  Well, it could be yes, no, or it could be, yes, with conditions.  Because one of the task forces has already expressed concern, I see that it is possible that our ultimate approval may be conditional.

An example of the condition would be that it only be armed under certain circumstances to try to mitigate the risk of having it armed 75 percent of the time.


So we could give approval, but it would only be armed when a major transmission line is out of service and that it only be used to restore the transmission capability to what it would have been if the SPS had not been used in the first place.  So that's a possible outcome of an approval, given the word "concern".


MR. NETTLETON:  Mr. Falvo, for the record, when were you made aware that the IESO was filing its application for type 1 classification enhancements to the Bruce special protection system?


MR. FALVO:  I know we have been working on all of this for a long time.  We have a lot of work to do to get ready for the Bruce units synchronizing.  So we have been working very hard to try to hit the earliest meeting of the task force that we possibly could.  I wasn't sure whether they would be able to get their work done and be able to submit the information in time for the meeting that was taking place this week.


MR. NETTLETON:  Sir, it sounds like a very strange question, but where were you on May 5th, 2008?


MR. FALVO:  I think I was here.


MR. NETTLETON:  You were testifying here?


MR. FALVO:  Yes.  I think that may be why the staff got it done early, because I wasn't back at the office bothering them.


MR. NETTLETON:  Mr. Sabiston, you mentioned that there were many members on the various task forces; right?


MR. SABISTON:  Yes.


MR. NETTLETON:  Can you explain how task forces make decisions?


MR. SABISTON:  The task force, after receiving information from the applicant, discusses around the table the application and makes a decision.


Now, the NPCC task forces work on a basis of consensus; i.e., decisions normally have to be unanimous.


And after -- so during the presentation, immediately after the presentation, we ask questions of the applicant, and the applicant makes best efforts to answer the questions.  Sometimes we may request that either significant changes be made back to the application or review that we're reviewing, and then they have to go back, make those changes and bring forward the application at a subsequent meeting, or we may just request minor modifications.

But at the end of the day, we have a vote among the members where someone moves for -- someone moves that something either be accepted or rejected.  The members vote on it, and, as I said, it is a consensus vote, and then we then move it on to the next step of the process, if affirmative approval has been given.


MR. NETTLETON:  Do Ontario representatives on your task force, in any event, represent a majority?


MR. SABISTON:  No.


MR. NETTLETON:  And is that true with the RCC, as well?


MR. SABISTON:  Yes.


MR. NETTLETON:  Thank you.  Madam Chair, those are my questions in-chief.


MS. NOWINA:  Thank you, Mr. Nettleton.  We will break until 1:30 and return then for cross-examination.


MR. FALLIS:  Madam Chair, would it be possible to ask that the transcript, that we have it available over the lunch hour?


MS. NOWINA:  Yes.  I will let you take that up with the technical people after we leave.  I can't guarantee that that can happen.


--- Lunch recess taken at 11:53 a.m.


--- Upon resuming at 1:30 p.m. 

MS. NOWINA: Who wants to begin?  Mr. Nettleton.

MR. NETTLETON:  I suspect I should go first, Madam Chair.

MS. NOWINA:  All right.

MS. NETTLETON:  I have yet another update.

You know, there was a time when it took half a day to get a letter out, but in this electronic world, as we were testifying or as my witnesses were testifying, and I was examining the witnesses in-chief, I have been advised that Mr. Sabiston received a revised draft letter.

MS. NOWINA:  Has he?

MR. NETTLETON:  He has.  The letter was sent from Mr. Conroy to Mr. Sabiston at 11:36 a.m., and we all know where Mr. Sabiston was at 11:36 and we all know where I was at 11:36 a.m., but in any event, he has received it.

When I found this out, I immediately instructed the administrative staff of Hydro One to circulate it to all parties.  They have, and were sent copies at 1:07 p.m. of not only the letter, but also the e-mail that was provided that sent the letter out as well.

The letter that the administrative staff sent out indicates that it is a revised version of K10.3, and that is, I think, an accurate description of the letter.  There are changes in the wording of some of the paragraphs.


The fact is, is that the question marks are now removed, that you will recall are found in 10.3.  And, I don't know if my friends are going to object, but in my respectful submission, if 10.3 is in, so too should this letter, just for the completeness of the record.

MS. NOWINA:  Is it still a draft, Mr. Nettleton?

MR. NETTLETON:  The words "draft" no longer appear.  

MR. ROSS:  They do appear in the e-mail cover letter, however.

MR. NETTLETON:  That's right, sorry.  That is true.  Thank you, Mr. Ross, that is true.

The covered e-mail says, in part:
"Attached is our draft recommendation letter, indicating TFS' concerns.  We have reviewed it with our IESO and Hydro One representatives."

And this is the letter.

MS. NOWINA:  Do the parties have any submissions about entering the revised letter into evidence?  

MR. KLIPPENSTEIN:  Pollution Probe agrees it should be entered, although partly because of concerns of the series of letters.

MS. NOWINA:  All right.  Let's enter it.

MR. MILLAR:  Madam Chair, we will give that a fresh exhibit number, I presume?

MS. NOWINA:  Yes.

MR. MILLAR:  K10.5, which is the revised version of Exhibit K10.3, still dated May 15th.
EXHIBIT NO. K10.5:  Revised version of Exhibit K10.3, dated May 15th.


MR. NETTLETON:  Madam Chair, there is one other preliminary matter that I would like to deal with, and that is the question that you asked of me this morning regarding the route refinements and how they affect the relief that Hydro One is seeking.

Two things.  Your question raised two points in my mind.  The first was an exchange that you had with Mr. Schneider at page 25 of volume 9 of the transcript, where you asked Mr. Schneider about how the route refinements affect the application, and you asked:

"Is Hydro One's current proposal before this Board, or rather does your current proposal before it include that refinement as your proposed path?"

And you went on to say:

"So that means it does not include that refinement?"

Mr. Schneider said:

"That's correct."

Then you asked the question:

"So it is not something that you are asking for approval of, in terms of the costs of that refinement in this proceeding?"

And Mr. Schneider said:

"No, that's correct."

As you are aware, Madam Chair, Hydro One is seeking approval for permission to construct the applied-for facilities.  It is not seeking approval of costs.  It is seeking approval pursuant to section 92 of the act.

What our interpretation of section 94 of the act is, is that we, as an applicant who is seeking an order, granting leave under this part of the act, must:

"...file with the application a map showing the general location of the proposed work and the municipalities, highways, railways, utility lines and navigable waters through, under, over, upon or across which the proposed work is to pass."

That's from section 94 of the act.

When we filed the revised revisions to the application on November 30th -- and that was filed as Exhibit B, tab 3, schedule 2, page 2 of 2 -- we indicated that all three route refinements were being subsumed into, and we were seeking to have all three subsumed into as part of the approved general location of the project.

The reason for that, Madam Chair, is, again, part of the in-step concern that we have with respect to the environmental assessment.  All three route refinements have been filed and are also being considered as part of the environmental assessment that is being carried out.

Hydro One, as you know, has indicated its recommendation with respect to having a portion of the route moved in the Halton Hills area from one side to the other.  But as it relates to the approval from you, from this Board, as to the general location, the general location that we're seeking is to include the three route refinements as part of the general location of the project.

Ultimately, Hydro One anticipates that the decision on detailed routing is going to be determined through the EA process.  And in that detailed route approval, if it is one that follows Hydro One's recommendation, the idea is that the general route, should you approve Hydro One's application, the general route will have included the route refinements that we have filed on November 30th, 2007.

MS. NOWINA:  All right.  We were having the discussion of costs.  I think where costs are relevant is with regard to the economics of the project.

So the application with the three route refinements has a cost of $635 million approximately; is that correct?

MR. NETTLETON:  Correct.  I think the best way to think of it is, instead of the line being thin as it is along most of the routes, the general route of the project is one which has a fatter portion to it as it goes up into these three proposed route refinement areas.

Hydro One obviously anticipates that there will be only one place for the line, and I think that was the answer that Mr. Schneider gave to you, expecting that there would be no alteration in the costs, in the forecast costs as between one specific detailed route as compared to another.

MS. NOWINA:  Thank you.

MR. NETTLETON:  This is the problem when the lawyer sticks his head in the witness box.  I am being told by my colleagues that part of the Exhibit B, tab 3, schedule 2 update included revised costs, as well.  So I think my comments or remarks should reflect and be qualified with those cost descriptions that are contained in that evidence.


MS. NOWINA:  All right, thank you.


The witness panel is available for cross-examination.  Mr. Pape, I understand you have some submissions?

Submissions by Mr. Pape:


MR. PAPE:  I do, Madam Chair.


I am going to request that you adjourn the hearing, Madam Chairman, and set dates another time well into the future when we could cross-examine this panel, and I will explain why.


We are not prepared to cross-examine the panel now.  I had thought initially that we could attempt to get ready this afternoon and advise you in the morning if we could be ready in the morning.  And having reviewed all of the discussions we have had with our expert and with other parties, it is my view that we could not be ready for tomorrow.


This is a situation that is entirely the result of actions taken by the applicant.  I make no submissions about motive.  In saying this, I am only making submissions about what I feel are the inevitable consequences of what has been done here today.


As I have had it explained to me over the lunch break, the revised SPS system, which is the subject of IESO's application to the NPCC, involves a substantial escalation of the current SPS system and an escalation that was never explained, nor even signalled, in the evidence.


The escalated SPS appears to be -- or to allow for and provide for generation rejection that is substantially above the limits of what we have been told in earlier evidence were the technical limits for what generation rejection could feasibly be accommodated or allowed.


The application itself makes it clear that this is much larger, a much larger proposed system than has been discussed by Hydro's witnesses, and by "Hydro's witnesses", I mean, all of the panels of witnesses from the various organizations that have, together, given evidence in support of Hydro's application.


You can see that yourself easily from section 3.2 of Exhibit K10.4.  That's at the bottom of page 3 of the application or the request for type I classification.  It says that the SPS action required that has been subject of the -- it appears to be the subject of a request and was being considered, involved the rejection of two Bruce units, the Bruce and Longwood reactors, 400 megawatts of wind generation in the region, and 1,370 megawatts of load; whereas, if I understand correctly, the earlier evidence had been that the system could feasibly provide for or allow for and contemplate the rejection of one Bruce unit and 400 megawatts of wind, period, not two Bruce units and not 1,370 megawatts of load.


It is just one example.  If you look at the table 1 above that, you will see that under the heading "System Conditions For Assessment of the Proposed SPS", the chart says that Bruce A and B generation are 6,820 megawatts.  I believe that is about 600 megawatts higher than the information we have been give about the combined output of Bruce A and B.


It is one of a number of apparent discrepancies.


The substantive issue that needs to be understood, in light of this, is whether, in fact, this proposal for an escalated SPS system is technically required.  That is an investigation that requires a deeper consideration of SPS issues for this case than we have previously known we should make, and it's not an investigation which we have thought we needed to undertake or for which we are prepared, in terms of readily available expertise.


There are also process issues, of course, that need to be discussed in relation to this new aspect of the issues Hydro has brought before you.


We have no work papers, no studies, no reports, no communication that underlie this request.  In light of the discrepancy between the types of indications we have been given in evidence and some of the specific evidence we have been given, we need disclosure.


If this material -- that is, if this request had been disclosed on May 5th, we would have asked for disclosure and we might have had it by now.  If it had been disclosed that this was in the works back when interrogatories were being entered, we would certainly have asked for further disclosure and we would have had it by now.


But we don't have it, and we must have it in order to review the validity of the request, the technical correspondence of this request with the realities.


We also need another kind of disclosure.  We needed it this morning.  We need it even more now, in light of the latest exhibit filed, Exhibit K10.5.  We need disclosure of all of the communications that led to the first draft letter, K10.3, and we certainly need a disclosure of all of the correspondence and communications that went on during the period between the production of K10.3 and the production of K10.5, since there are some substantive changes in the language of the two, and we'll need to understand how that came to be.


There are issues raised in K10.3 and K10.5, as well, about another set of technical issues which need to be examined with respect to SPS and its requirement, and those are the concerns that have been expressed and, in fact, the concerns which IESO signalled and celebrated, perhaps, in its initial request, the concerns about the complications in the system.


I am instructed that it is not uncommon to have varying degrees of complication in systems of this type and that there are a number of types of technical measures which are routinely designed and implemented in order to address such complications and to mitigate them, and, again, we need to see the work papers to know why those are not part of the design of the system for which approval is being sought.


Again, as you would well understand, Madam Chair, before I would want to cross-examine anyone from IESO about such matters, I would need to be properly instructed by experts in such matters so that I would know what propositions I would like to put to such people.  I cannot do that today and I cannot do that before tomorrow.

Finally, Madam Chair, although it doesn't appear in any of the documents, if I understand them correctly -- it certainly appears in the transcript from this morning -- the suggestion that not only is the requirement for SPS and, if you will, a floor SPS requirement that Hydro now says this system requires between now and 2011 or so, not only is that greatly escalated, but as a throwaway, the witnesses say:  Well, if you think that's bad, imagine if we introduce series caps.  That would make it more complicated.

Issues about series caps have, of course, been a big subject in this hearing, but to add that as a verbal offhand comment -- solicited by counsel, of course -- raises the issue to another level about the relationship of the alternative to the new line being proposed, that, based on expert opinion, the alternative that Saugeen Ojibway Nation believes there does exist to this application, that whole issue about series capacitors and generation rejection and how the two interact needs to be examined at a deeper level than has been examined up to now.  I don't say that it hasn't been examined.  Of course it has.  But it has been examined in the context of the evidence to date, and the kind of generation rejection that has been in place for many, many years and that appeared to be going to continue as far as Hydro was concerned.  And that now does not seem to be the case.

So this whole question needs to be examined.  It's, perhaps, mentioned obliquely in some of the reports, but never in the context of the kind of alternative use and approach to the use of series compensation that Saugeen Ojibway Nation believes is, in fact, a valid and adequate and cost-efficient and proper alternative to the application.

So that, too, needs to be looked at in depth before the people who made those comments are crossed.

We have all worked very hard to mould ourselves and our lives and our work into the very compressed schedule that the Board found itself forced to set for this hearing.  I thought until this morning that we had made it, frankly.  We certainly came here today, all of us, expecting that that would be the case, that we would get through, perhaps with long days, but that we would get through the technical evidence by the intervenors and that it would be in and crossed, and you would have your evidentiary record.  We would retire and do written argument and hopefully have a day set, perhaps in July, for an oral argument summary day.

As a result of what Hydro did this morning, it is impossible for that schedule to be achieved.  Even if we could cross-examine this panel tomorrow, we could not get our evidence in.  And as I say, based on the conversation I have had with our expert over lunch, Saugeen Ojibway Nation cannot be prepared to cross-examine by tomorrow.  We need disclosure.  We need time with our own experts.  Whether we will need further evidence, it is far too early to say.

So this is obviously something that Hydro has brought on itself, and it is not any fault of the Board or any other parties that we find ourselves in this situation.  We have no choice but to request the adjournment, in light of what's been done here and the requirement for a fair hearing.

It's very clear to anyone who has followed the hearing so far, that there is a live and very serious issue in this hearing about whether Hydro is correct in its analysis that there is only one way to address the transmission capacity issues from the Bruce in the next number of years.  It's a live issue.  It is the issue that, I believe, this Board ultimately will -- it is the bottom line issue for this Panel of the Board.  And I thought we were on the way to giving you the evidence you needed to resolve that issue and that we would have that done by end of day tomorrow.  It is not possible to do that any more.  And in Saugeen Ojibway Nation's respectful submission, that is the issue that is the threshold issue in this hearing, and we have expended enormous resources and energy and good faith in getting to this point, where it is clear to anyone watching this hearing that that is a live issue.  It is not a hypothetical issue.  It is not a wishful issue.  It is a real technical issue, and there is a real alternative that needs to be examined fully.

The materials disclosed this morning and the comments made about them, in fact, have a direct and substantial bearing on that issue.  And so this new material needs to be pursued fully and properly, and until that is done, this party, at least, will not have had a fair hearing.  That's the basis for my request.

MS. NOWINA:  How long an adjournment are you requesting, Mr. Pape?

MR. PAPE:  Well, I understood from you, Madam Chair, that the Board doesn't have any more -- doesn't have any sitting time until July.  So I just took for granted that we will have to come back sometime, according to the Board's schedule.  So I don't know if it is a week or two, you know, to find these people and get this work or --

MS. NOWINA:  But it's not two days.  We can't sit on Saturday and Monday and Tuesday and resolve this?

MR. PAPE:  Well, I can't, for one.  I am in Ottawa on a family occasion, a family wedding and so on.  I mean I am not available.  I built my schedule around this hearing.  I don't know about other counsel and their availability, but I know I am not available.

MS. NOWINA:  Well, I am trying to get a sense of the timelines required to do what you need to do, so if we put aside for a moment our schedule -- the Board's, which we will have to address and we may end up in July -- but I would like to get a sense of what schedule you would need to do the things that you are talking about.

MR. KLIPPENSTEIN:  Madam Chair, while they consult, I note Monday is a statutory holiday, I think, and that may or may not be relevant.

MS. NOWINA:  I don't know.  Someone will have to tell me the legal implications of that.

MR. PAPE:  We might need to know the schedule for production that Hydro would be able to give us.

Just a second.  I'm sorry --

MS. NOWINA:  Certainly, go ahead.

MR. PAPE:  I understand we need about five work days before we could be ready to cross.  When we could get those -– and that would be after disclosure, and I -- again, I don't like to make my own schedule very material, but I can tell you, Madam Chair, that I'm away for the weekend, in the Northwest Territories all next week, and in the Yukon in the Court of Appeal at the very beginning of June for a few days.


So I would imagine that we could -- from our point of view and from counsel's schedule, I imagine sometime in the second week of June we might be able to be ready and available.  I am not sure what other counsels' schedules are.


I know that we are working on a very tight schedule, extraordinarily tight schedule, because of a number of the other energy matters that affect the Saugeen Ojibway Nation in the Bruce and other time tables set by other regulatory bodies for us to produce various kinds of materials.


Frankly, we have built those schedules on a very precarious time line that has depended on our being finished with this hearing tomorrow.


So we are not going to be happy campers at all about having to do more work and complete this hearing at a later date.  That is not a good thing for us at all.


MS. NOWINA:  Well, we will hold off working through detailed schedules until we decide the substance of the matter, but I did want to get a sense of -- in terms of work days and the effort involved, what it would require to do what you're asking.


Any other submissions supporting Mr. Pape before I turn to Mr. Nettleton?


MR. KLIPPENSTEIN:  Madam Chair.


MS. NOWINA:  Mr. Klippenstein.

Submissions by Mr. Klippenstein:


MR. KLIPPENSTEIN:  Thank you.  I would support and adopt the points made by Mr. Pape, But I would also like to -- I would also note that Pollution Probe's experts have concerns about the new information contained in these letter or letters and application.


I don't think it affects us as much as it does Mr. Pape's client, because of the differing natures of our reports, but we do have to go back, given the statements made in these letters, and possibly change some of our assumptions in the expert evidence they gave.


I would also express concern about the fact that the two letters now, including the one just received, point to a list of concerns or contain a list of concerns that were never quite highlighted in that way before.  And when my friend earlier suggested that the application to these regulatory committees was underway, certainly when I read them originally, and again today, I noted that the evidence seemed to be worded in a way that simply assumed the approvals would be obtained and did not highlight any kind of risk in whether or not those approvals would be obtained.


Indeed, Mr. Sabiston this morning said, for example, that 99 percent of SPS requests are approved.  I don't know exactly what he meant by that, but that is the tone that was conveyed in previous mentions about possible approval.


And then that changes, seemingly quite dramatically, with a letter which we got in draft form first thing this morning, and then it changes even further with the letter we got a few minutes ago.


So these concerns seem to be suddenly put front and centre in a new way on the second-last day of the hearing, and I just -- it leaves me with the impression that suddenly things are exploding in a completely different direction, and this in a context where we have had a system of prefiled evidence and interrogatories that is intended to have an orderly, thorough, fair process; and, suddenly, in comparison to all of that, we're getting a new letter every couple of hours.


When one, in fact, looks at the most recent package, K10.5 -- as noted, it was apparently received at Hydro One at 11:36 this morning, ironically, when we were just about to begin our first discussion about what to do with the first letter, and page 2 of that exhibit includes two e-mails, one from Mr. Sabiston this morning, apparently at 9:04 in the morning, to Mr. Conroy -- and Mr. Sabiston's e-mail to Mr. Conroy says that he needs to understand what TFSS means by "concern about the complexity of the Bruce SPS".


So I don't know what to make of that, sent at 9:04.  And the reply from Mr. Conroy at 11:36 refers to the attached draft recommendation letter.  Yet when I look at the letter, which is the next page, the word "draft" is removed.  It doesn't appear to be a draft letter anymore.  It appears to be signed.  


It appears to be -- and this is important.  It appears to be cc'd to a significant number of people.


So we're not clear whether this is a draft letter, or not, or whether it is a final letter, as it appears to be.  It lists these concerns, and then on page 2 of this new letter, after going through the concerns, the letter says:

"To address these concerns, TFSS notes that Hydro One, the transmission owner in Ontario, and the IESO are in a permitting process for new transmission facilities which will remove the need for arming this SPS with all transmission facilities in service."


That first phrase, "to address these concerns", does not appear in the draft we received first thing this morning.  That apparently has been added during the course of the morning, and the implication seems to be that this variety, this list, of concerns are now to be considered a reason or justification for the new line.  That's what it now says.


So somehow, in this letter to Mr. Sabiston, there is a letter from somebody from...


MS. CHAPLIN:  Mr. Klippenstein, can you help me?  What you seem to be identifying are areas for cross-examination.  I don't yet have a sense of whether or not you are prepared to cross-examine today or whether or not you are also arguing for an adjournment.  Could you just help me with that first, before you --


MR. KLIPPENSTEIN:  I'm sorry, I thought I said I supported Mr. Pape's --


MS. CHAPLIN:  I guess -- sorry, tell me.  You then went on to say you didn't feel that it perhaps affected your experts as significantly.  What I was waiting for, I guess, was just to get to the gist of it, which is:  Do you need the same length of adjournment as Saugeen is seeking, or would you be prepared to go forward a little sooner?


MR. KLIPPENSTEIN:  I think we don't need the same length as Saugeen, but I don't think that has any practical implication.  I don't really see how that would make a difference.


I don't think that I would be prepared to cross-examine today or tomorrow.  I don't think I am in a position, because of -- my own experts, I just had a few minutes over -- or an hour and a half to speak with them about this, and so, in that sense, I also don't see how -- in a way, it is academic, because I don't see how possibly this could be worked out in the next day and a half.


MS. NOWINA:  All right.  Let's go through each of the intervenors who want to cross-examine and make sure that we understand exactly what is being requested.

Mr. Ross, are you prepared to cross-examine this panel today or tomorrow?

MR. ROSS:  We're in a similar position as Mr. Klippenstein and Mr. Pape.  Reasons are slightly different in some of the specifics, but generally the same.

Prior to lunch, we were provided with the original draft letter.  We had the opportunity to have lunch to review this letter.  Subsequently got a very different letter with some very different conclusions.  Our expert hasn't had the opportunity to digest it and would require more than to the end of today to do that.  He is travelling back to Florida this evening, where he is in commitments from Friday to the end of the next week, where we won't have an opportunity to get his opinion.

The relevance and the change in the information was that load rejection is now considered in the SPS as a first contingency response, which is not something we have ever contemplated before, and had we thought this was going to be a significant issue, we would have addressed it more fully in our report, in that we had some thoughts around this kind of a problem with regards to Smart technology that has been referred to in the past, and we would have fleshed that out.

However, it has just never been a consideration.  As my friend has said, it seemed like it was a done deal with regards to SPS and now we are seeing all of these concerns, and the new sort of punch-line that the second letter is saying:  In order to mitigate these concerns, you must build the new line, which is another departure from the original letter.

MS. NOWINA:  And we've heard --

MR. ROSS:  Right.

MS. NOWINA:  -- from Mr. Klippenstein.  I am just trying to get the procedural issues right now, so I know the ramifications of the decision you are asking me to make.  So Mr. Klippenstein said that he could cross-examine today or tomorrow.  No, I'm sorry.  You said you could not?

MR. KLIPPENSTEIN:  No, could not.  I'm sorry I left the wrong impression.  I am not in a position to cross-examine today or tomorrow.  My experts are not ready to proceed.  They would also want to have the disclosure that my friend Mr. Pape mentioned, so just to be clear.

MS. NOWINA:  All right.

MR. ROSS:  As would be my position.

MS. NOWINA:  You're in the same position.

MR. ROSS:  Thank you.

MS. NOWINA:  Mr. Fallis, are you in the same position?

MR. FALLIS:  On that point I have no further -- I adopt all three counsels' comments.

MS. NOWINA:  Are you prepared to have Mr. Brill's cross-examination today?

MR. ROSS:  We don't think it is appropriate at all to have our case commence prior to the close of the proponent's case, and we want to be able to hear what they have to say further.  Mr. Brill's evidence may be supplemented depending on what we see from the productions.  I don't think it would be fair to my friend either.  I mean, we would then be in a position where we would then split our case and we don't want to do that.

MS. NOWINA:  All right.  So Mr. Nettleton, I think we have got everyone's views.

MR. PAPPAS:  Madam Chair?

MS. NOWINA:  Mr. Pappas, sorry.

MR. PAPPAS:  I do not have the constraints that any of my friends do.  Also, I only have a very short cross that shouldn't affect adjourning the rest of it.

I could go ahead right now, ask my few questions.  At the worst, it would take a little time.  At the best, it might provide some food for thought for both the intervenors and the applicants during the time in which they have to try and come up with how they're going to deal with this.

MS. NOWINA:  Thank you, Mr. Pappas.

Mr. Millar, I should ask you.  Are you prepared to cross-examine this panel?

MR. MILLAR:  Madam Chair, we don't have a lot of questions, but I don't know if it makes any sense for us to ask our handful of questions today, if it turns out that they're going to be recalled later.  We frankly don't have a lot.

MS. NOWINA:  Thank you.  Mr. Nettleton.
submissions by Mr. Nettleton:

MR. NETTLETON:  Thank you, Madam Chair.

This morning I remarked that there had been some late-breaking news, and that late-breaking news related to the text of the letter.  It was not late-breaking news that the IESO was anticipating or was planning or, in fact, did make submissions to the NPCC for modifications to the special protection systems.

I reiterate the reference that I have previously provided, both in SON 11, Exhibit C, tab 5, schedule 11, and also in Exhibit C-1-3.5, which is the OEB Staff interrogatories.

In the response to the first question reading:
"Modifications to the existing Bruce special protection system required to allow for the rejection of wind farm generation is under construction and expected to be completed by spring 2008.  Additional contingency coverage as requested by the IESO is in the engineering phase, design phase and is expected to be in service by May 2010."

Again, in the SON 11 response, on page 3 of 3, after going through -- again, the response starts on page 1 and goes over to page 3, and provides a detailed discussion of the range of responses that are required and the preliminary list of contingencies that are to be covered by the enhanced Bruce SPS.

Then at the bottom of page 3 of that response, it says:
"NPCC registration and approval will be sought for the development of the enhanced Bruce SPS scheme upon completion of the design and IESO system impact analysis."

That was filed on March 11th, 2008.

So the suggestion that my friend has been caught off guard, that there has been some sandbagging, that there has been some malfeasance on the part of Hydro One, that this is all Hydro One's doing, is, with due respect, improper, not fair and a mischaracterization of the facts and the evidence that is before you.

The application that is before you, Madam Chair, is one seeking approval pursuant to section 92 of the act.  What I am concerned with is what my friends are now trying to do with this additional evidence, is to somehow change what you have been asked to do, what you are obligated to do under section 92, and that is to consider approval of facilities, for leave to construct those facilities.

It strikes me that what this is morphing into is a case where my friends want you to be the arbiter of whether the changes the IESO are seeking from the NPCC and the approvals they are seeking from the NPCC are, in fact, ones which you approve of, ones which this Board is required to approve.  And of course, there is no such approval requirement.

It would be an improper purpose to have this Board and this proceeding turn into an evidentiary process that is intended to scrutinize and to test and to consider why the IESO is seeking that approval from the NPCC.

That's, with all due respect, beyond the scope of section 92 and the approval.  What is required of you under section 92 is to take into account reliability, the reliability of the electricity service that the facilities are intended to offer, that the applied-for facilities are intended to offer.

So this notion that everything should come to a grinding halt on the basis that there has been a one-page letter submitted, along with a -- subject to check -- five-page application made by the IESO to the NPCC is, frankly, an attempt to cause delay.  And any suggestion that that should precipitate a further discovery process, that that document, those exhibits should somehow give my friends the opportunity to ask additional information requests, request production of documents, request production of correspondence, request all working papers, is simply indicia of my friends' intentions to have this process turn into one which is intending to have the scrutiny and subject matter of the IESO's request to the NPCC for approval to be one which is becoming your approval.  Again, that is simply wrong.


Hydro One didn't put itself into this position.  Hydro One put this information on the record to ensure that this process remains transparent, open and fair.


This information, as you indicated, was appropriate to be placed on this record and should be considered.  It is for that reason why we didn't look at this and say:  What should we do with it?  Let's just bury it.  Let's not cause the Board to be concerned with it.


It does concern generation rejection.  It does touch upon the evidence that has been filed, the responses to interrogatories that have been filed.  It isn't late-breaking news in the sense that the IESO was going to take those steps.


This is an update to what has been contemplated and, in fact, expressly stated as being -- happening.  This panel is available to talk about the process.  It has provided that explanation of what the process is, and my friends are available to speak further to these witnesses about that.


But the idea that this process should somehow morph into some lengthy, extravagant discovery process with cross-examination, with the retention of experts to deal with generation rejection, to deal with NPCC requirements, is not something that has been sandbagged.  It is not something that has been caught off guard.  It is evidence that these parties themselves have sponsored.


It is evidence that they have sponsored that says generation rejection is a long-term solution, notwithstanding the evidence of the IESO and Hydro One saying it is not appropriate.


That is not late-breaking news.  If my friends have intended to have generation rejection stand as a long-term proposition, it would strike me that that was a clear and expected matter for them to defend.


This letter does nothing more than simply update the position that Hydro One has indicated to this Board and has provided to all parties.


Now, Madam Chair, it strikes me that we are in a bit of a conundrum.  No one, including Hydro One, likes the fact that this evidence has come in as late as it has, but that has not been Hydro One's fault.  It hasn't been IESO's fault.  It is simply evidence that has come in, and it should be considered.


If my friends require some reasonable period of time so that they can formulate questions, the fact is, is that counsel for Hydro One has had, and will only have had, 48 hours to prepare for its cross-examination.  I would think that that is a reasonable period of time.


So it would strike me that this idea of scheduling and counsel having different schedules and scheduling difficulties and conflicts, that seems, to me, to be addressed by the fact that Mr. Monem is here as co-counsel.  If Mr. Pape can't be here, it would strike me that Mr. Pape has other lawyers in his firm.  Mr. Monem is here as co-counsel.


Mr. Ross indicated -- what I couldn't quite understand with Mr. Ross' comments was that he needed time and his expert needed time.  He referred to the report as "our report".


Well, it strikes me that there is some tergiversation going on.  Yesterday what Mr. Ross indicated was that Mr. Brill was not his witness, that Mr. Fallis was, in fact --Mr. Fallis's client had sponsored Mr. Brill's evidence, but yet what we hear today is Mr. Ross now saying, actually, Mr. Brill's back in my fold and he needs to have time to revise his report so he can take this into account.


I am just confused over where Mr. Brill sits with respect to Mr. Fallis and Mr. Ross.


But, in any event, I don't think any of that is relevant to the issue of the adjournment request that you have before you.  A significant period of time is just simply not required for this, albeit important, development, but it is not a development that comes as a shock.


Those are my submissions.


MS. NOWINA:  Thank you.


MR. RATTRAY:  Madam Chair.


MS. NOWINA:  Mr. Rattray.

Submissions by Mr. Rattray:


MR. RATTRAY:  Madam Chair, the IESO supports and adopts the submissions of Hydro One, but, on the last point, as to whether it was a new issue and a matter of surprise, Mr. Nettleton has referred you to a number of interrogatory responses that were filed in March that identified this work was under way.


MR. QUESNELLE:  You just turned off the microphone.


MR. RATTRAY:  It was also specifically raised in the course of cross-examination by Mr. Klippenstein of the first panel.


Now, if you recall back to May 6th - and you will find this at page 20 of the transcript - Mr. Klippenstein put to Mr. Falvo the proposition that:   

"Is it fair to say the SPS would continue..."


And this is based on a hypothetical that he was putting that there is certain conditions, no refurbishment of Bruce B, no new line, and he says:  

"Is it fair to say the SPS would continue and there would be no special permission required for any arming that might occur during the five-year BLIP?"


Mr. Falvo said:

"It's being expanded, because to identify additional contingencies and to send additional trip signals to wind farms, and it would be, being armed more frequently than in the past, and NPCC's practice has been that if it's a significant change in the function or the use of the SPS, we would go back and review."


Now, I submit that that answer in the context of the prior interrogatory responses can't be clearer.  This was an issue about GR and SPS systems.  The issue was identified in the interrogatory response.  When asked about it, Mr. Falvo made it quite clear, Look, this is underway.  This is not a new issue. 


Mr. Klippenstein could have, but chose not to, follow up with a line of questions as to, Well, what is the stage of that work?  What are the current proposals with respect to these changes and this expansion?  But he specifically chose not to do so.


And to now raise this as justification for yet further delay -- and I note that delay seems to be the recurrent theme of this hearing, when we look back to well over a year ago, all of the various procedural steps and requests for adjournments and delay.  He didn't ask it, and now he says, We need that extra time, as Mr. Pape claims, as well, in order to properly deal with this issue.


So, in that regard, I think it is inappropriate attempt and it is really an issue of their own making.  Had they chosen to follow up on it at an earlier date, it was open to them, and they did not do so.  And at this point, to allow a reasonable period of time -- a day, at most -- for them to review the letter with their experts, who are here, would be appropriate.  But I think it is time that we get on with the hearing.


MS. NOWINA:  Thank you, Mr. Rattray.


MR. PAPPAS:  Madam Chair.


MS. NOWINA:  Mr. Pappas.  Is your mike on, Mr. Pappas?

Submissions by Mr. Pappas:


MR. PAPPAS:  Even though I am more than willing to go ahead, just in general terms, I found these arguments I just heard to be ridiculous.  The fact of the matter is that this generation rejection was included as part of this application.


This changes -- number one, this changes the application, so none of that even matters.  It changes the application.  That alone is a concern that the application should be re-looked at, even just in -- even to be considered.


Number two, they have known all along that this day was coming.  I was not surprised when I heard today, because I know from the documents that I studied that the NPCC has told Ontario for years now that the use of generation rejection was absolutely inappropriate for transmission congestion and minor contingencies; that its only relevance was for its use in nuclear power plants so that under extreme conditions, like major weather conditions, you would be able to knock those plants down right away.  You can't just turn them down.

     MS. NOWINA:  Mr. Pappas, thank you.

Submissions by Mr. Zacher:

     MR. ZACHER:  Madam Chair, if I might just offer a couple of comments in support of --

     MS. NOWINA:  Mr. Zacher.  

     MR. ZACHER:  -- Mr. Nettleton.  I wasn't here this morning, so I hope I am not misinformed by having missed out on the excitement.  But having looked at the letter, it doesn't appear that it focussed on really what the central difference is between Hydro One and the IESO with respect to the proposed use of generation rejection, and what Mr. Pape's client asked and others suggested it should be used for.

     As I understand it, the central difference is that the IESO says that generation rejection has always only been used for the purpose of addressing transmission delays and for dealing with outages, whereas what the intervenors suggest is that it ought to be used, it ought to be armed in all circumstances.

     That is not what the letter addresses, and I don't want to suggest that Mr. Pape is making a mountain out of a molehill, but it is not the central issue.

     That issue, with respect to how generation rejection has been used in the past, how the IESO says it should be used going forward -- as opposed to what the intervenors suggest -- is evidence that's before the Panel, it has been cross-examined on and there is a full evidentiary record on it, in my submission.

     A second point is that this is an administrative hearing.  It is not a judicial proceeding, and it is not a dispute between, or an adjudication of a dispute between individual litigants with all of their attendant rights of production and disclosure and other rights of due process.

     This Board, under the SPPA, has broad powers over its -- over -- to control its own processes and the issue for this Panel, in my submission, is a question of public interest.  And that is whether the line meets the needs of consumers with respect to the reliability, quality and price of electricity service.  It's not to satisfy rights of disclosure which individual intervenors are requesting.

     So the issue for the Panel is whether, on the record before you, you have sufficient evidence to make that public interest determination.

     I would simply echo the last point made by Mr. Nettleton, which is that this isn't a circumstance which has been initiated or brought on by Hydro One.  And -- however, it is an obligation, in my submission, that Hydro One had to bring this letter before the Panel.  It does relate to the issues in the issues list, the issues before you for determination, and Mr. Nettleton had an obligation to bring it before the Board.

     You can, in accordance with the broad rights you have to control your own process, decide to accord that letter whatever right you deem is appropriate at this stage in the proceeding, given the examination and cross-examination, et cetera.  But, in my submission, Mr. Nettleton had an obligation to bring it before you.

     Those are my submissions.  Thank you.

     MS. NOWINA:  Thank you.

Mr. Pape, I will give you the ability to reply to Mr. Rattray, Mr. Zacher and Mr. Nettleton's submissions, if you would like to.

     I might point out, in particular, Mr. Zacher just raised some issues that no one else had raised regarding the Board's responsibility and authority.

Further submissions by Mr. Pape:
     MR. PAPE:  Well, in my respectful submission, as to the scope of your inquiry on this application, Madam Chair, the Board has only one application to consider.  Hydro has not asked you to make a decision among one or more alternatives.

     On the other hand, in order for you to decide whether to approve the application, there are a number of matters that you need to consider, the first and foremost being need.  It's the first issue on the list.  And then all of the issues related to cost, viability, scalability and so on.

     If the Board is convinced at the end of the day that Hydro's application doesn't reflect an appropriate response on all of those issue, if the Board is not convinced that this is the only way to meet the need, or if the Board is convinced that there may be an alternative way to meet the need, and that it may be more in keeping with the Board's obligations and the factors the Board has to take into account on a section 92 application, and provincial policy, then the Board may very well decide to reject the application in light of those possibilities, which will leave Hydro needing to do what it needs to do.  We don't know any of that yet.

     Certainly, all of these issues going to need are fundamental, and all of these issues about -- Hydro doesn't want you to consider whether there is an alternative and we're not going to ask you to order an alternative because that is not, I think, within the scope of your jurisdiction.

     But the relevance of all this is, it seems to me, can't seriously be debated, if, in the end, the Board couldn't accept Hydro's application without seriously considering what has been put forward or the various scenarios that are being put forward as viable, cost-effective, more scaleable, alternatives.

     As to the other matters about whether there were signals that this was coming, or that this was a relevant issue, I have not suggested that these were not relevant issues, but I have heard nothing, nothing, nothing, from counsel on the other side disagreeing with what my fundamental submission was, which is that the SPS that is the subject of this request for approval is a much-escalated SPS than had been discussed, had been signalled, had been indicated or has been explained or justified, and that it transforms the nature of the application in a number of ways.

     In effect, in effect, if one -- it may be that the net effect of all of these materials, including the newly revised, maybe final, maybe semi-final draft letter, seems to suggest that there are not three needs but four that are being addressed by this application.

     It appears to me that if that is really what Hydro is shifting around to say, then we need to get to the bottom of that.

     The advice I have had so far from technical people is that there is no merit to that, and there is no merit to this approach and it needs to be inquired upon.

     Those are my submissions.

     MS. NOWINA:  We will adjourn while we consider this matter and we will resume at 3:45 p.m.


--- Recess at 2:57 p.m. 


--- Upon resuming at 4:32 p.m.


MS. NOWINA:  Please be seated.


We have not yet made a decision and probably won't until tomorrow morning.  We did want to ask some questions of the witness panel to assist us with making that decision.


So, gentlemen, first I would like to take you to a transcript has already been discussed, the May 6th transcript.  That's volume 4, on page 21 of that transcript.


MR. FALVO:  Sorry, was it volume 4?


MS. NOWINA:  Volume 4.  That's the one, at the top of the page.  So, Mr. Falvo, this is the exchange between you and Mr. Klippenstein, and Mr. Klippenstein is talking about the NPCC and your submission to them.  And you are describing what would be, I assume, your new submission to them, and at the top of this page, page 21, you say:   

"And to that proposed usage there would be a much more significant amount of time when it is armed, and we see that in IESO's request to the NPCC.   So that would be a change in the frequency of usage, and they expect us to go back and present that."


By the use of the word "would" there, certainly there was an implication, or I would take this to be an implication, that you had not yet made that proposal to the NPCC; and, yet, this is May 6th, and on May 5th your staff, indeed, did make that proposal to the NPCC.


MR. FALVO:  Yes, we did.


MS. NOWINA:  Can you explain that --


MR. FALVO:  I know they were working on it.


MS. NOWINA:  -- apparent discrepancy?


MR. FALVO:  I just wasn't sure whether they would get it done in time to submit if for the meeting that took place this week.


MS. NOWINA:  You didn't know at this time that they had submitted it?


MR. FALVO:  No, I didn't.


MS. NOWINA:  All right.  Then my next question is:  This whole concern around generation rejection and the knowledge that the Bruce units were coming back on line has been known for quite some time, is that correct, for over a year?


MR. FALVO:  Yes, yes.


MS. NOWINA:  And the Hydro One application was filed well over a year ago, as well, so we knew that the application was there for the transmission line; is that correct? 


MR. SABISTON:  That's correct.


MS. NOWINA:  So can you tell me why the IESO waited until May 5th to make this request to the NPCC?  Was there not some urgency or some reason that it might have been submitted earlier?


MR. FALVO:  This is when we got the work done.  We're targeting -- we're targeting next spring as the first -- we understand as the connection of the seventh unit.  So we're targeting to have all of this work done in advance of that period.


MS. NOWINA:  So it's coincidental that it is in the midst of these hearings?


MR. FALVO:  Yes.  I wasn't sure that we -- as I said, I wasn't sure that we would get to this meeting and a decision hasn't been completed on this application.  But, also, I want to be -- I would like to make sure that there is a clear understanding on this.


We're here talking about a new transmission line and intervenors are proposing an alternative to that, none of which will be in service until perhaps beginning of 2012, at the earliest.  But the Bruce units are connecting next year.  


So there are things that need to be done, and, as the operational entity responsible for reliability, we're going forward with all of the things that we need to do to make sure all of the functionality is in place in that interim period and that we've got all of the things in place to allow us to manage not just the expected things, but even some of the extreme things that are -- you know, may be unlikely, but credible.


And that's what this presentation to NPCC is about.  It's about -- there is a set of features that have been specified for the special protection system.  They may or may not be used at different times, because we're 

dealing -- we're covering off periods of transmission outages, and there are many, and some of those are complicated.  They could very well require many more actions and selections than we have contemplated when we're simply comparing a transmission line versus a series capacitor situation.


And so what we have presented to them are the range of the potential usage.  It gives us flexibility in day-to-day operations, and, again, we've got to prove to them three things:   What happens if it functions correctly?  And in the presentation it says things should be all right.


What happens if it misoperates?  And that misoperation obviously is an unintended one, so we try to cover off more than we might normally be expecting to use on a likely scenario, and it shows that the outcome of that is acceptable.  


And the last one is:  What would happen if it fails to operate?  And that's the one that drives the classification, and its current classification is a type I, meaning that there is an adverse consequence if it were to fail to operate.  We've gone back there and said we expect that it will continue to be a type I, which would make sense, given that there is more generation coming and no more transmission in the interim.  


So the consequence of failure won't be less.  It can only be worse.  So we've gone there with the request to continue its present classification and that the consequences we see are in line with what we have seen in the past, and the task force that met yesterday seems to have agreed with that, with some -- some concerns, but they've agreed -- it seems like they have agreed to it.  So we're moving forward to take care of the period before any new facilities are going to be available.


MS. NOWINA:  Thank you.


That takes us to the task force, then, and I have a couple of questions about that.


Perhaps, Mr. Sabiston, you are the right person to help me with this.


So what we have before us is a draft letter.  Do you know when you will expect a final version of this letter?


MR. SABISTON:  Given the speed in going from the meeting to the first draft, to the second draft, I would expect to have a final version of this probably within a week.


MS. NOWINA:  And in terms of the entire approval process for this committee, up to the -- I will call these subcommittees going up to the -- what do you call the committee that you chaired, Mr. Sabiston?


MR. SABISTON:  The committee I chair is the task force of coordination of planning.


MS. NOWINA:  Right.  And that is the task force that makes the final recommendation, if you like, the decision; is that correct?


MR. SABISTON:  The task -- no, that's not correct.  The task force that makes the final recommendation is actually RCC, the Reliability Coordinating Council.


My task force makes a recommendation to RCC, and then RCC who is made up of people more senior than myself - in other words, more learned people - reviews all the evidence, and then makes the final declaration.


MS. NOWINA:  Thank you.  So how much do you think we can rely on this recommendation by the subcommittee that you have?  How likely is that decision to stand after it's gone through the other committees and finally gone to RCC for approval?


MR. SABISTON:  At this point in time, I would have to give the opinion that I see a high likelihood, i.e., in the 80 to 90 percent range, that this recommendation that there be continual feedback on to the progress of the -- with the approvals for the proposed Bruce to Milton line, as well as feedback from IESO on the actual statistical experience of the actual arming.  I would expect that both of those recommendations would in all likelihood remain in the final approval, if in fact the other task force agree that it can be approved.

MS. NOWINA:  Eighty to 90 percent?

MR. SABISTON:  Yes.  I would say 80 to 90 percent likelihood.

MS. NOWINA:  You can understand that we would be able to put more weight on it if we were at that point in the future where it had been completely approved by the RCC.

MR. SABISTON:  Right.  However, that final approval by RCC likely won't happen until -- I believe, RCC meets three times a year and their fall meeting is in November.  So we won't know that until November, whether or not RCC grants final approval.

MS. NOWINA:  And approval from the TFCP?

MR. SABISTON:  The earliest I see that happening is probably the September meeting.  It's towards the end of September, and I would expect that is a meeting when TFCP will make the final determination of whether we will recommend to RCC for approval.

MS. NOWINA:  Is there any possibility or likelihood that that time could be collapsed?

MR. SABISTON:  Not a very high likelihood, unless there was an emergent condition.  Since this seems to be following normal process from an approvals point of view, here is a special protection scheme which is expected to be ready for service in 2010, I don't see a high likelihood of arguing that this is an emergent condition, because for practical purposes, the approval doesn't have to come before construction is completed.

MS. NOWINA:  For our practical purposes, it would helpful if it was sooner, although I take your point about construction.

If we take this into account at this point, what would be the impact if the RCC has another recommendation, or approves something different than what we're seeing in front of us now?

MR. SABISTON:  Well, I see the most likely scenario right now is TFCP will approve it, with the condition that TFSS has recommended, notwithstanding the other two task forces can also add similar conditions.

I would see that given that this has been thoroughly discussed within the NPCC forum, as evidenced by this letter from TFSS, that RCC would give high weight to our recommendation and probably pass it.

So I would see the most likely scenario being RCC would also approve it with the same conditions that we recommend.

MS. NOWINA:  Okay.  Thank you.

MR. QUESNELLE:  Just one follow up I just wanted to ask to Mr. Falvo. I characterize this, but I would ask if you agree.

So with your focus obviously on as the system operator looking at approval of this, your response to the Chair was that basically this was happening in isolation.  It has come around now with a response, and given the unusual response that it has a list of concerns, and it tied back into alleviation of those concerns once an asset is in place in 2011 and the Bruce to Milton line would be in place.

That that is an unusual circumstance, first of all, as a response, but that it is just pure happenstance that that is what has occurred and that there is no connection to the need or bolstering the need of this project with a consideration of how the council may view the SPS.

So what I am asking is:  In advance of your application to them, did you envision that there may be a bolstering of the need for this facility?

MR. FALVO:  The bolstering of the need for the SPS?

MR. QUESNELLE:  No.  For -- the reliance on the SPS would be conditioned that it would be short-term and that there was a plan in place to have approvals, or there was approvals being sought for a transmission asset that would alleviate the concerns.

MR. FALVO:  Well, when we started, that was the idea.  We had a long-term plan, was the transmission line to meet the end state needs, and until it was built, we felt we had these operational measures that we could deploy to the extent available, and we are just going through the process of making sure all of the functionality and all of the understanding is in place to allow us to do that.

MR. QUESNELLE:  Thank you.

MS. NOWINA:  That completes our questions.

We will return again tomorrow morning, 9 o'clock, and we will have a decision for you then, and will proceed or not, depending on that decision.

We are adjourned until 9 o'clock tomorrow.

--- Whereupon the hearing adjourned at 4:48 p.m. 
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