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Monday, May 12, 2008

--- On commencing at 9:06 a.m.


MS. NOWINA:  Please be seated.


Good morning, everyone.  Today is day 8 of cross-examination in the Ontario Energy Board's hearing EB-2007-0050.  


The hearing is in regard to Hydro One's application for leave to construct a transmission line between the Bruce Power facility and the Milton Switching Station and to make modifications to certain transmission stations.


We will continue today with cross-examination of the same panel that we had on Friday, and then move to the lands panel.


Are there any preliminary matters?  


Mr. Nettleton.

Preliminary matters:


MR. NETTLETON:  Good morning, Madam Chair, Panel Members.


Two preliminary matters.  Just for the record, Madam Chair, on the weekend Hydro One provided my friends with a response to undertaking J7.1, which was the request for additional data that the Independent Electric System Operator had provided to Hydro One in respect of southwest Ontario data, transfer data.  That is in the process of now being compiled into a formal written response, as well, just for the record, but I did want to let the Panel know that that information had been provided over the weekend.


MS. NOWINA:  All right.  Thank you.


MR. NETTLETON:  The second matter relates to a letter that I received from Mr. Millar, which I guess was sent to him from Mr. Fallis.


We have not yet received any correspondence from Mr. Fallis directly, but I understand -- if I have read the letter correctly, I understand Mr. Fallis intends to bring a motion of some sort to compel two witnesses to appear before you and testify.


I believe, I think from my friend, Mr. Ross, that Mr. Fallis intends to be here at noon.  And, for the record, we will be objecting to that request.  


The two individuals, I think, are from the Niagara Escarpment Commission and the Environmental Assessment Office, but, for the record, we will be objecting to that request.


MS. NOWINA:  All right.  


Thank you, Mr. Nettleton.  


The Board has received a letter from Mr. Fallis requesting that those summonses be issued, and we won't do that until we hear Mr. Fallis's rationale for the request and your objections.  We will do that as soon as Mr. Fallis is present.


MR. NETTLETON:  Thank you.


MS. NOWINA:  So we will continue cross-examination for this witness.  


Who is it that is cross-examining now?


MR. MONEM:  Good morning, Madam Chair, Alex Monem.


MS. NOWINA:  Mr. Monem.

HYDRO ONE NETWORKS INC. - PANEL 1A, RESUMED


Robert Chow, Previously Sworn


Jim Lee, Previously Sworn


Michael Falvo, Previously Sworn

Cross-examination by Mr. Monem:


MR. MONEM:  I have a few questions.  I expect to be less than 30 minutes this morning.  I would like to just pick up on a line of conversation that we had on Friday, and I am going to direct my question to Mr. Falvo.  Good morning, gentlemen.


MR. FALVO:  Good morning.


MR. MONEM:  Mr. Falvo, I would like to take you back to a table that we were discussing on Friday.  It is part of Exhibit C, tab 2, and it is schedule 47, response to a Pollution Probe interrogatory.


MR. FALVO:  Hmm-hmm.  I am familiar with that table.


MR. MONEM:  Now, this table is entitled, "Normal system transmission limits at NBLIP 500 megawatts", and it sets out various transmission limits under various scenarios.


If you go to the cell that shows the number for the scenario that includes near-term measures, series caps and generation rejection, the number indicated is 7,176; is that right?


MR. FALVO:  Yes.


MR. MONEM:  Just to confirm, these limits were derived based on the rejection of one Bruce unit, 750 megawatts; correct?


MR. FALVO:  Yes.


MR. MONEM:  Now, on Friday, Mr. Russell asked whether that transfer limit of 7,176 could be increased if more than one Bruce units was rejected, for instance, one Bruce unit plus 400 megawatts of wind.


You indicated that it could be, but that additional voltage support would be required; is that correct?


MR. FALVO:  Yes.


MR. MONEM:  Could you please explain to me what you mean by "voltage support"?


MR. FALVO:  If we refer to, I think it is Pollution Probe 16, the table that has all of the other -- the various capabilities for the near-term and interim measures, in the near-term there's a description of the facilities that will be included, right here.


In row A, it lists all the cost of the near-term measures.


MS. NOWINA:  Can we get the reference of the exhibit for the record?


MR. FALVO:  It is Exhibit C, tab 2, schedule 16.  It is page 2 of 4.


MS. NOWINA:  Thank you.


MR. FALVO:  So in that row it lists the -- it includes the upgrading of the Hanover-to-Orangeville line, shunt capacitors and static VAR compensators to accommodate additional flow out of the Bruce area.


To increase the number that you are referring to in table 3 of Pollution Probe 47, it will require more facilities than what are listed here.


MR. MONEM:  So that would be facilities of what kind, shunt capacitors and static VAR compensators?


MR. FALVO:  It would require more -- much more dynamic -- what we call dynamic reactive control.  So it would be either in the form of static VAR compensators or relying on the Nanticoke plant units to operate in a way that will assist in controlling voltage.


MR. MONEM:  Okay.  Could you explain to me a little bit about how you would do that using the Nanticoke facilities to provide this voltage support?


MR. FALVO:  Those generating units can provide an injection of what's called reactive power to control voltage.


There are two ways that that can be done -- can be done to maximize that.  One is to operate those -- several of those units at their minimum real power output capability, and that would allow more of a reactive capability out of those units.


The second, which has been explored to some extent, is to convert those units so that they no longer can generate real power, essentially disconnecting the generator from the turbine, and then allow them to run.  It is just a piece of equipment that just helps control voltage.


MR. MONEM:  Fine.  So you would shut down the boilers and turbines and leave the generators operating?


MR. FALVO:  Yes.  There is some work where you have to, you know, disconnect shafts and add motors to start them properly, and a whole bunch of things.


MR. MONEM:  Has the IESO or the OPA studied that as a possibility?


MR. FALVO:  It had been explored to some extent.  We have studied what capability, electrical capability, we could get.


We haven't completely reviewed what it would take OPG to do to make sure that that's -- that that capability exists.


MR. MONEM:  Could you direct me to where I might find that preliminary work that was done?


MR. FALVO:  That is just described, in general, in some of the outlooks that we posted, I think the ones that have been filed as evidence.  But the details, I don't think, are in any of the evidence.


MR. MONEM:  Are the details available?


MR. CHOW:  Maybe I could help.  It is an option when the Nanticoke units are no longer required for generation production.  So the time when you look at that particular decision is to -- is when the Nanticoke units is shut down, essentially, for purpose of generation.


There are costs involved.  One is the actual conversion of those units and providing motors to get them running.  The other aspect, of course, is the ongoing OM&A costs and losses.  So up to now the comparison is between static VAR compensators, which is a FACTS device that has been mentioned many times before, versus taking a generating unit from Nanticoke, which is not available currently because they are required for generation purposes, and as an alternative of the static VAR compensator to convert those units, then, to single condenser operation.

Now, this kind of operation has been done in the past.  The old Hearn plant was, in fact, used for that purpose for many years until the costs of maintaining the unit in that mode became more expensive than providing in a different means, which is static VAR compensators.

Part of the near-term measure is that the reactive, dynamic reactive support would be provided by static VAR compensators, because the Nanticoke units are not ready to be retired yet at this time.  Not until -- for the purpose of the assumption -- not until the end of 2014.

So the near-term measure, we would have to rely on static VAR compensators.

MR. MONEM:  Would it rely only on static VAR compensators or would there be some static compensators?

MR. CHOW:  Well, sure, there's static.  There is quite a lot of static, but you can only provide enough static -- the static VAR doesn't give you the control required.

The dynamic part of it -- and this has been studied to define how much of the dynamic is required, and what is currently being finalized is the amount of dynamic in the form of static VAR compensators Hydro One is going to put in service to control the system post-2009.

Now, this option would be something in addition to that, but then at the time when the Nanticoke units are available for synchronous condenser operation, then you have to look at it, whether it is, again, it is more economic to do it as static VAR compensators.  The end product is the same.  There is ability to control voltage.

MR. MONEM:  So the functionality of the two various options would likely be sufficient and it would come down to an economic comparison of the two alternatives?

MR. CHOW:  Yes.

MR. MONEM:  Or two alternative sets?

MR. CHOW:  Yes.

MR. MONEM:  What percentage of the nameplate is the minimum loading on Nanticoke?

MR. CHOW:  I believe if you want to run a generator as a generator to produce reactive power, you have to generate around 20 percent of the nameplate.  For only -- like I guess what I'm saying here is, if you just want a reactive power control without going into synchronous condenser operation, you have to generate 20 percent of the nameplate rating just to do that.

MR. MONEM:  Okay.  Thank you.  

On Friday, Mr. Falvo, you indicated that you it would require about one MVAR voltage support for every additional megawatt of generation rejection.  Is that correct?

MR. FALVO:  That's approximately what we believe will be required, yes.

MR. MONEM:  So if we wanted to reject one unit plus 400 megawatts of wind in the Bruce area, can you guess how much voltage support would be required in that scenario?

MR. FALVO:  400 megawatts of wind, about 400 megavars of additional reactive capability.

MR. MONEM:  And where would that support be located?  Where would that voltage support be located?

MR. FALVO:  Well, we have an idea of where it would be best required.  It's a question of whether it could actually be installed in some of those places.  That hasn't been looked at carefully, as far as I know.

MR. MONEM:  Where would it be best to install?

MR. FALVO:  I think at Nanticoke or Milton.

MR. MONEM:  But that hasn't been studied yet, in any detail?

MR. FALVO:  I am not sure whether there's room to do that.

MR. MONEM:  Sorry, Mr. Chow, can I return back to the using Nanticoke scenario.  Is there a cost penalty associated with operating at the minimum load?

MR. CHOW:  I would presume so, yes.  It's not the most efficient point to operate at 20 percent of the unit's output and there are environmental issues of producing emission at that level.

MR. FALVO:  I think as Mr. Chow said as well, then the unit is not available to produce megawatts and the off coal plan, I think, is targeting the end of 2014.

MR. MONEM:  As a side step, now, we have been talking about rejecting one Bruce unit and 400 megawatts of wind.

Was it possible that as an alternative we could reject 1150 megawatts of wind?

MR. FALVO:  As an alternative to what?

MR. MONEM:  To rejecting one Bruce unit plus 400 megawatts of wind; that is, all of the rejection adding up to 1150 coming from wind sources.

MR. FALVO:  Well, that would be the future wind resources, first of all.

MR. MONEM:  Right.

MR. FALVO:  It would have to be located appropriately to be effective.  And you wouldn't be getting any more of total resources out of that area.  You're just replacing one for another.

MR. MONEM:  Right.  But it should be -- we heard, Friday, I believe in response to some of Mr. Millar's questions, that we have the capacity to reject large wind; that's right?

MR. FALVO:  We have the capacity to reject the wind that's committed right now.  They have been included in the design of the special protection system.  We know where they are.  We know what their effectiveness is.

MR. MONEM:  And 700 megawatts of the planned or the anticipated wind is also going to come from large wind?  Is that right?  Mr. Chow spoke to that on Friday.

MR. CHOW:  Sorry, I didn't catch quite your question.

MR. MONEM:  Of the 1,000 megawatts identified as anticipated or planned wind, 700 of that will also be coming from large wind.  Is that right?

MR. CHOW:  Yes.

MR. MONEM:  So in total, at some point we might have 1400 megawatts in total coming from large wind which can be rejected?

MR. FALVO:  That's possible.

MR. MONEM:  Does it make a difference to the analysis of what kind of voltage support is required, if the source -- if it's wind generation being rejected rather than a combination of nuclear and wind?

MR. FALVO:  Again, that would depend on where the wind is and what other resources are available at the time.

MR. MONEM:  Do you know how it might be affected, taking various scenarios of location of that wind?  I am asking here on the requirements for voltage support, now.

MR. FALVO:  Well, for example, depending on where the wind is located, as we said there would need to be some sort of enabler lines to connect them to the main part of the grid.  So it would depend on where those are.  Then how much is lost getting that wind to the main part of the grid.  And then what other voltage control facilities have been able to be installed by that time.

MR. MONEM:  So if the generation is being rejected as wind, it could actually require more or less voltage support in, say, the Nanticoke region?

MR. FALVO:  It's unlikely to be less.

MR. MONEM:  So it would require more voltage support?

MR. FALVO:  I believe so, yes.

MR. MONEM:  If you reject the wind, would you get VAR support from the Bruce unit?

MR. FALVO:  The ones that exist?  Yes, to some extent.  But the voltage problems aren't at the Bruce.  The voltage problems are far away, at Nanticoke.

MR. MONEM:  Thanks.

On Friday, we talked about this voltage support, implementing this, having cost consequences.  It's obvious.

Just for my understanding, could you give me a sense of how much it would cost, a range of how much it would cost, to provide the necessary voltage support for an additional 400 megavars of support?


MR. FALVO:  I think what you could use as an approximated is what Mr. Sabiston submitted in his undertaking.  I think -- if I recall correctly, I think there was a 350 megavar SPC there and he had something in the order of $70- or $80 million.


I think what we're -- the requirements that we will be looking at, though, would be ones that have a capability and a range that is both positive and negative, because the voltages -- what we're seeing on the system is that the voltages are very, very high, near their maximums, in the pre-contingency state with everything in service, and then they're very low following the contingency.


So, in essence, what we need is pieces of equipment that are helping to keep the voltage down before the contingency happens, and then react very, very quickly to boost the voltage up following the contingency.


So my expectation, that it would be costing more than what he has got in that undertaking.


MR. MONEM:  I take it that -- let me ask this first.


What percentage of levelized -- what percentage levelized fixed charge rate does the IESO, OPA or Hydro One use in converting capital expenditure on transmission facilities into an annual cost?


MR. FALVO:  I'm not sure if that is a question for me.


MR. CHOW:  I wouldn't know either.


MR. LEE:  I wouldn't know the answer either.


MR. MONEM:  I'm sorry, Mr. Lee?


MR. LEE:  I said I wouldn't know the answer either.


MR. MONEM:  Do you have a sense of whether it would be in the 10 or 15 percent range, just to give us an idea?


MR. NETTLETON:  Madam Chair, if I understood the question, it was a question regarding a rate that Hydro One would consider for its capital costs.  I think the problem here is that none of these gentlemen are with Hydro One.  None of them have Hydro One rates experience.  This is a technical panel.


MR. MONEM:  In OPA's planning, is there a fixed charge rate that the OPA utilizes?


MR. CHOW:  No, we don't.


MR. MONEM:  Never?


MR. CHOW:  No, we don't.


MR. MONEM:  Now, if we could go back for a moment to the limits of generation rejection, in answering SON Interrogatory No. 10, which is Exhibit C, tab 5, schedule 10, Hydro One stated that the system could reject a maximum of one Bruce unit plus 400 megawatts of wind.


MR. FALVO:  Yes, I see that.


MR. MONEM:  Was this determination based on any studies?


MR. FALVO:  Yes.  They were diagrams attached with that interrogatory.  This explanation was an explanation to say that rejection above this point is not acceptable, because rejection is essentially a deficiency -- results in a deficiency of generation and the combination of that generation deficiency, plus the additional losses, would take us to the limit of what we have committed that we would expose the rest of the interconnection to for a net generation deficiency in Ontario.


So this is describing setting a ceiling on what that would be.


MR. MONEM:  Does this study include -- does it include a treatment of inertial response?


MR. FALVO:  Yes.


MR. MONEM:  It does?


MR. FALVO:  Yes.


MR. MONEM:  And how much inertial response was used in this study?  How much was credited?


MR. FALVO:  About 15 percent is picked up in Ontario.


MR. MONEM:  That's 15 percent of 1,150 megawatts rejection?


MR. FALVO:  Of the deficiency, yes.


MR. MONEM:  I only have one more topic to touch on.  This relates to one of the inclusions in the model that we were talking about on Friday.


Now, if you build wind in the Bruce area, you will also need to build peaking capacity elsewhere; is that right?


MR. CHOW:  Yes.  It is more of a system evaluation of adequacy in consideration of the supply mix in Ontario, in total.  It is not just the Bruce area.  It is taking into account the whole province when you design for the peaking capacity requirement.


MR. MONEM:  And maybe this question is too imprecise, then, but if we are planning for 1,700 megawatts of wind in the Bruce area, somewhere in the system we require peaking capacity to support that 1,700 megawatts; is that fair to say?


MR. CHOW:  Yes.


MR. MONEM:  Okay.  Now, in your economic model you have various alternatives played out.  One is the -- a new line.


MR. CHOW:  Yes.


MR. MONEM:  Another is an alternative based on series capacitors.


But in all scenarios we assume the -- or the addition of 1,700 megawatts of wind; right?


MR. CHOW:  Yes.


MR. MONEM:  But in the series capacitor alternative, you have an additional requirement built in for peaking capacity; is that correct?


MR. CHOW:  That's correct.  That's to take into account the difference in losses at the time of the system peak.


MR. MONEM:  Can you explain why, in that situation, if we can't take the 1,700 megawatts of wind, you would have increased losses on that line that would have to be accommodated for with the peaking generation?


MR. CHOW:  Sorry, I didn't quite catch the question.


MR. MONEM:  If we don't take the 1,700 megawatts of wind, do we still have the incremental losses?


MR. LEE:  I will try to answer that question.  As I mentioned on Friday, that we try to make sure we don't double-count the losses.


So if the energy is locked in - in other words, the transmission capability was only 6,000 megawatts - we just compare the losses at that level only; in other words, not counting for losses of the only 1,700 megawatts of wind, just whatever that could come out.  So it's not double-counting.


Peaking -- peak losses difference is at the level where the transmission can allow the transfer to take place, no more.


MR. MONEM:  Sorry.  One moment, please.


So if you only have 1,500 megawatts of wind operating in the series cap scenario and 200 megawatts of wind is locked in, you can still call upon 1,700 megawatts of peaking capacity to serve the 200 megawatts of locked-in wind as well as incremental losses.  Is that right?

MR. LEE:  No.  We're not counting for any locked-in capacity.  The model does not take into account locked-in capacity in terms of generation.

Only thing we do count for is the difference in losses at peak times.

MR. MONEM:  Sorry.  I apologize.  Maybe that question wasn't clear because I think I got my number wrong.

So in that example where you have 50 megawatts of wind operating and 200 megawatts is locked-in, and you don't account for that.  But isn't it true you still have 1500 megawatts of peaking capacity to serve whatever is locked-in, in addition to incremental losses?  You still have the 1500 megawatts?

MR. LEE:  Maybe Mr. Chow will try this.

MR. CHOW:  The model only looks at the peak capacity costs associated with difference in losses.  It doesn't look into the fact that is one case, it's got 1700 megawatts of wind generation, the other one 1500.

Again, the assumption here is that to meet the government policy, we will develop wind.  So it's common to all of the alternatives.  All we're calculating is the incremental difference between alternatives, in terms of difference in transmission scenarios.

Now, I think what my colleague Mr. Jim Lee said is, in order not to double-count, in the calculation of losses, the one alternative cannot get all of the generation in the Bruce area out.  The loss is calculated at a reduced level where it is capable of delivering.  But the treatment of the losses at the time the system peaks is the same.

You calculate a number of what it is able to transmit.  You calculate the difference of losses that were occurring at the time the system peaked.  Then you look at the difference.  And that amount is what the system will have to provide as peaking capacity, as a difference between the alternatives.

MR. MONEM:  In the series caps scenario, then, is it not true you do not have incremental losses unless you are operating at 15 to 1700 megawatts of wind?

MR. CHOW:  But you have enough capacity to get Bruce and some of the wind out, for example, or some of the wind of Bruce out.  It really doesn't matter which of the generation you are constraining off.  It is total generation out of the Bruce of a certain amount that you could get out.

So in the case of series compensation, without GR you get roughly 6400 megawatts.  That 6400 megawatts, if it's steady at the time the system peaks, will create certain losses.  It's a lower flow, but it's a longer path.

Then that is compared against the case where all of the generation at the Bruce is transmitted.  Let's say the case with the new line, and it is the difference between the two, under those two conditions is being measured.  

MR. MONEM:  One moment.

One last question:  If you reduced the wind generation, do you reduce the incremental losses?

MR. LEE:  Whatever generation that we model, basically, is a dynamic thing.  The program would automatically calculate how much wind generation or total generation at Bruce exists, and compare that to transmission capability at a given time, as we do the convolution.  At that instant, then, we would decide what the number should be.  It is not a predetermined number.

MR. MONEM:  So, yes?

MR. LEE:  Yes.

MR. CHOW:  Yes.  I mean if you reduce the generation output at Bruce low enough, you're going to get a very low loss because you have nothing flowing.  I mean that is just the physics of it.

MR. LEE:  The answer is "yes".

MR. MONEM:  Thank you, Madam Chair.  Thank you, gentlemen.  Those are my questions.

MS. NOWINA:  Thank you, Mr. Monem.

Mr. Klippenstein, are you next?
Cross-examination by Mr. Klippenstein:


MR. KLIPPENSTEIN:  Yes, Madam Chair.  Thank you.

Good morning, panel members.

MR. FALVO:  Good morning.

MR. CHOW:  Good morning.

MR. KLIPPENSTEIN:  I would like to ask you questions on several topic areas, and the first area relates to the issue of wind generation, and in particular, the effect of spatial diversity or geographical diversity on wind generation.

This will relate to part of the locked-in energy model and how it treats wind generation.

Let me just go back to basics, to make sure I understand the basics.  If we have a set of wind generators in a geographical area, that's distributed throughout a geographical area, let's say like the Bruce, the Bruce Peninsula area, and just to pick a simple example.  If we have three turbines or small wind farms, treat them the same, if we have three turbines, let's say located in a triangle, each 50 kilometres apart from each other.  But that group of turbines is all fed together into the main transmission line.  That's a plausible simplified scenario so far, is that right?

MR. CHOW:  Yes.

MR. LEE:  Yes.

MR. KLIPPENSTEIN:  As I understand it, there is inherently likely to be a significant variation between the output of the three turbines at any given time, moment and day, because of the inherent variability of wind in a geographic space like that.  Is that fair?

MR. CHOW:  It's fair, but again, underlying that there is also related patterns.

MR. KLIPPENSTEIN:  Yes.  I will get to that.  But at any snapshot moment in time, it is just inherent in wind and inherent in wind generation, when you spread out turbines in a formation like that, there will be significant amount of variation in the output of the three turbines at any moment; right?

MR. CHOW:  Yes, but I wouldn't say I know the significant variation.  It probably will be variation.  Significant or not is dependent on the data that support that analysis.

MR. KLIPPENSTEIN:  Right, and I will get to that.

But we also have to look at how that variation or output between the three turbines is aggregated and how it is seen at the point of the transmission line; right?  Because it is different, depending on whether your viewpoint is each individual turbine or how they are aggregated when they enter the transmission line; right?

MR. CHOW:  Right.

MR. KLIPPENSTEIN:  Okay.  And we have to be careful that we don't treat the aggregate as it enters the transmission line in the same way that we treat each individual turbine at its location; right?  Because they have different characteristics?


MR. CHOW:  Yes, but they may have different characteristics.


MR. KLIPPENSTEIN:  They may, and we'll get to that.  When you say "may", in fact, given my example, it will be extremely rare that all three turbines will be producing at exactly the same level; isn't that fair?


MR. CHOW:  Yes, but I still believe that that's at the base of the data analysis more than a general assumption.


MR. KLIPPENSTEIN:  Right.  I don't disagree with you that we have to look at the data.  Well, you agreed with my question, so let's take the next step in my enquiry.


And would you agree with me that if there are, on any given day, differences in wind at the three turbines situated 50 kilometres apart at any given moment in time, the amount of power entering the transmission line from that wind turbine group will not be the amount at the highest turbine times three?  It will be the total of those three turbines, and that will necessarily be less than the highest turbine times three?


MR. CHOW:  No.  I believe that the -- any probability distribution, in this case, not totally random event.  In fact, there is a coupling event of the underlying wind, the reason for the wind in the area.  It is possible to have all three turbines running at full output.


I don't think you dismiss the fact that in a very windy day, all of the turbines would be blowing together.  I think when -- back in Orangeville, when I have two days of data, 24-hour data, I enter locations, you actually see the two turbines that we have recorded, which is Melancthon, I believe another one near the Bruce area.  That actually does blow together near the maximum output together.


MR. KLIPPENSTEIN:  Well, what I want to be worried about is if we confuse events that happen very rarely with normal events.


So I am not sure you understood my question, so let me repeat it.


On a given moment of a given day, when you have these three turbines in a triangle 50 kilometres apart, and on this particular day they're operating at given levels - all three of them are operating at different levels, right - and all three of them are aggregated and enter the transmission line as a group. 


Now, would you agree with me that the aggregate power entering the transmission line will necessarily be less than the highest turbine level times three?


MR. NETTLETON:  Madam Chair, I am having difficulty following Mr. Klippenstein's line of cross-examination with this panel.


This panel is related and specifically related to the issue of the locked-in energy forecast model.  It strikes me that the questioning that Mr. Klippenstein is asking these witnesses is a revisiting of the data and the information and the sessions that were held previously with respect to panel 1, and that was in respect of all matters in issue related to issues 1 through 5 -- sorry, 1 through 4.  


It strikes me we're venturing back into that area, again.  I am having difficulty seeing how this relates to the locked-in energy forecast model that these witnesses are here to speak to.


MS. NOWINA:  Mr. Klippenstein, could you draw the line for us?


MR. KLIPPENSTEIN:  I will try.  What I am interested in is specifically the locked-in energy model and how it treats wind, because it is a significant component of the locked-in energy calculation as to how it calculates what losses there are from wind.


And the example I am going through is meant to clarify, at least in my mind, the inherent nature of wind turbine groupings and how you aggregate them and a major distinction between simply totalling up a group and treating it more realistically, and that will affect, I suspect, how you calculate what the undelivered energy would be.  


And once I have this basic understanding verified, if I am correct, I wanted to, in detail, understand how this locked-in energy model calculates it.


How does it take the data and treat it?  Does it just total it, in terms of taking the highest turbine at a particular moment and taking that one as the determinative factor, because, as I understand it simplistically, that would be wrong?  You would get an excessively high locked-in energy figure.


So it does relate very specifically to the part of the model.


MS. NOWINA:  I think it does also relate to the cross-examination that we had earlier.  I certainly see the connection, as well.


So if you can move quickly through those parts I think we already understood from the cross-examination earlier, that would be helpful, and get to the specifics on the model.


MR. KLIPPENSTEIN:  Okay.


MS. NOWINA:  Now, you asked the question.  There are a lot of assumptions in that question, so I am assuming you want the witness to answer based on those assumptions?


MR. KLIPPENSTEIN:  Yes.  But to be honest, Madam Chair, the panel's answers so far concern me as to whether they have, in fact, used the appropriate measure.  I thought I asked a simple question, and I wasn't sure about the meaning of what I got, but let me try and speed it up, if I can.


MS. NOWINA:  Please.


MR. KLIPPENSTEIN:  Well, members of the panel, let me approach this differently, and if that doesn't clarify things, I may have to come back and repeat my question that we just discussed.


The locked-in energy model includes a work sheet entitled "Wind Buckets"; right?


MR. CHOW:  Yes.


MR. LEE:  Yes.


MR. KLIPPENSTEIN:  And does that work sheet contain probability distributions of aggregate Bruce area wind generation for each of the eight annual time periods that are modelled?


MR. CHOW:  Yes.


MR. LEE:  Yes.


MR. KLIPPENSTEIN:  And what are the factors that affect those probability distributions?


MR. CHOW:  The information that we used, which we based our model on, is from the AWS Truewind study that was done for the OPA.


Now, the information contained in that is in the report to the OPA entitled "Wind Generation Data".  That was -- have a date of April 13, 2007.  It is on the OPA website, as well as an exhibit as part of the IPSP.  That's providing the assumption and the data that was used in creating the information for the wind model.


MR. KLIPPENSTEIN:  How does the locked-in energy model, using those data, allow for the issue of geographical diversity or spatial diversity for wind farms on the Bruce?


MR. CHOW:  The AWS Truewind report -- first, it identified the goal of this project, which is the AWS Truewind study, was to produce 20 years of simulated hourly wind generation data for 60 prospective wind project sites in Ontario.


What I would like to highlight is they are simulated hourly wind data.  They are based on 20 years of information, of weather information.


The area -- it's being done for the whole of Ontario.  What is looked at for our purpose is one of the zones that the wind study looked at, the wind study divides Ontario into ten zones, plus existing wind developments.

The zone of interest is the Bruce area zone.  And I believe there are about three sites they tried to simulate as a proxy for the generation, using the 20 years' of weather data.

So the output that we used is an aggregate of the three locations based on the hourly wind simulated data created by AWS.

MR. KLIPPENSTEIN:  So you took from zone 6 of the AWS data, which has three sites in the Bruce; right?

MR. CHOW:  Three representative sites.

MR. KLIPPENSTEIN:  You aggregated those three sites on an hourly basis?

MR. CHOW:  They aggregated in the hourly basis for us.

MR. KLIPPENSTEIN:  So what you used for each hour is the total from the three sites?

MR. CHOW:  The total of the three sites in terms of the distribution.  Obviously, the megawatts going to be scaled, because the three sites, the representative sites, what the assumption here is, knowing the climatic information of the last 20 years, the assumption here is if there is a generator at those three sites, using those data, there would be a simulated generation output in megawatts at those three sites.

Then for the whole Bruce area, then the net output -- which is the distribution that we used, which we've broken into eight different buckets of time -- would be the representative of the wind generation at the Bruce for the eight specific times.

MR. KLIPPENSTEIN:  Okay.  Just so I understand it, the model works by taking at each specific hour in question, the amount projected for each of those three individual sites and adding them together.  Is that right?

MR. CHOW:  Yes.

MR. KLIPPENSTEIN:  Okay.

MR. CHOW:  But each site, of course, because of the variations in climatic locations would have obviously -- could have different outputs.  So it has been aggregated in a sense, and what you're asking is it's been smoothed out by the various sites.

MR. KLIPPENSTEIN:  Do you know where those three sample sites were on the Bruce?

MR. CHOW:  I believe they were up at -- one is up at the Bruce Peninsula.  One is near Owen Sound.  I believe one is near Bruce.

MR. KLIPPENSTEIN:  One is near?

MR. CHOW:  Bruce.  The Bruce station itself.

MR. KLIPPENSTEIN:  Did you attempt to assess the effect that spatial diversity would have on the wind buckets' data as you increased the total wind installations up towards the 1700 megawatt range?

MR. CHOW:  No, we haven't.

MR. KLIPPENSTEIN:  Would you agree with me that by having more than just three sites, the spatial diversity effect would be greater?

MR. CHOW:  I wouldn't know that information.  The data that we have is the best data that we have at the time we did the study.

MR. KLIPPENSTEIN:  But doesn't it follow that as a matter of smoothing of numbers, if you will, that if you increased the spatial diversity from three sites to more, the smoothing effect of spatial diversity would be greater; right?

MR. CHOW:  It might be.

MR. KLIPPENSTEIN:  It might be, but in fact it almost surely would be, right?

MR. NETTLETON:  Madam Chair, the witness answered saying, "I don't know."  Then he said, "It might be," and he's now asking a third time.

MS. NOWINA:  Mr. Klippenstein, the witness did answer.

MR. KLIPPENSTEIN:  Madam Chair, he gave some answers, but with the greatest of respect, I think it is fair for me to pursue this because I am not sure that it's fair to leave it at that.

The nature of the question relates to the effect of diversity on numbers and averaging and smoothing, and I think it's, from common sense -- you know, I could be wrong -- but clear that it will have a certain effect.  And the witness has already changed his position from he doesn't know to, "It might be."  And I respectfully am entitled as a matter of cross-examination to pursue this a little farther.

MS. NOWINA:  Do you have a different question, Mr. Klippenstein?  Because he has answered that one.

MR. KLIPPENSTEIN:  He has answered that one, but my questions relate to pursuing that a little further.  I am not sure that --

MS. NOWINA:  If it's a different question, Mr. Klippenstein.  You can't keep asking him the same question and expecting him to answer it differently.

MR. KLIPPENSTEIN:  Mr. Chow, doesn't it necessarily follow, as a mathematical certainty, that when you increase the group size of a variety of numbers, there will be an increased smoothing effect?

MR. CHOW:  In general, yes.  But it is very difficult for me to answer without some qualification.

If, in fact, if you have wind, that is in fact very closely correlated to each other.  For example, we have wind farms up at the Bruce that are very close by.  Ripley, Leader.  They're very, very small geographic separation.

If you add more of that kind of wind together, I don't know you would get smoother.  You might even get sharper, because of the correlation between the -- of the wind.

Again, until one has the data, one can't just make a generalized station that in all cases, you add more distribution together, you have a smoother curve to the point that you have a flat line after.

I mean I wouldn't go that extreme.  So I really believe that we are talking, still, a very tight geographic area at the Bruce area.  We are not talking about Ontario as a whole.

And I do not know whether the wind patterns in Bruce all have a very similar characteristic.

MR. KLIPPENSTEIN:  Well, you agreed with me.  You said in general, yes, that when you enlarge the group of varied numbers -- my friend is reaching for his --

MR. NETTLETON:  Go ahead.  Ask your question.

MR. KLIPPENSTEIN:  You agreed with me that in general, yes, when you enlarge the group of a varied set of numbers, you increase the smoothing effect.

Your sampling in the locked-in energy model used three locations.  Do you know -- and a moment ago you talked about close correlation between several sites that were closely located; right?  Which are those sites?

MR. CHOW:  The sites Ripley, Leader, I believe those two are very close.

MR. KLIPPENSTEIN:  How close are they?

MR. CHOW:  I can't tell you off the top of my head.

MR. KLIPPENSTEIN:  Is it one kilometre?  Ten?  100?

MR. FALVO:  I don't recall, offhand.

MR. KLIPPENSTEIN:  Would you agree with me that those two sites are not representative of the long-term future spatial diversity of Bruce wind sites, in their closeness?

MR. CHOW:  I think what I am trying to attempt to say is, you asked me about a general question, whether more sites would give you essentially a smoother distribution.  My answer, in general, yes, if you take a lot of diverse sources and you put it together and you will smooth out the curve.  But I am just saying as a qualification to my answer, is that in a case where you've got very close proximity wind farms, that may not be as simple as that.

I think -– and that's all I'm saying.  I am not disagreeing in general, but I am just saying in this particular case, there is a qualification, qualifying consideration.

MS. NOWINA:  Ms. Chaplin has a question, a clarifying question.

MS. CHAPLIN:  Thank you.

Mr. Chow, is it correct that essentially what you have done in taking the AWS data and using it to develop your probability distributions, that you have assumed a linear scaling?  You have assumed no increase in diversity?  You have just taken the data from the three sites and scaled it up to the 1,700; is that correct?


MR. CHOW:  Yes, taking into account that they all have variabilities at any particular point in time.


MS. CHAPLIN:  Right.  But you have not changed that variability.  Whatever that variability was for those three sites, you have assumed the same level of variability for your total generation?


MR. CHOW:  Yes.


MS. CHAPLIN:  Okay.  Is that an assumption that you questioned at all or asked AWS as to whether that was reasonable, or whether or not this issue of diversity might be something that should be considered further?  Is that something you enquired into?


MR. CHOW:  No, I haven't.  But, again, as I said before, that's the best data we had at the time.


MS. CHAPLIN:  I understand your other answers.  I am just trying to understand how it links back to probability and where that leaves us in terms of the --


MR. CHOW:  What we did not do is take one spot at the Bruce and say that the characteristic of that one spot is what we assumed for future wind production.  We have the information on three of those locations, and the aggregate output of that is what we assumed for the Bruce area.


MS. CHAPLIN:  Thank you.


MS. NOWINA:  Mr. Klippenstein.


MR. KLIPPENSTEIN:  Thank you.  Is it fair to say, Mr. Chow, directionally, that when you move from the three locations to the larger number of locations involved with the 1,700 projected megawatts and that, in general, that would tend to smooth out the diversity, that, as a result, your model has overestimated to some degree the amount of locked-in energy in the wind?


MR. CHOW:  No, I can't connect the dot from there to there.  Like I said before, we did our studies based on the aggregate output of three wind sites in the Bruce area.


So already it has a certain amount of averaging.  The curve that we show, as we indicated the other day as part of the presentation, is very smooth.  It's not a curve that somehow indicate a sharpness of production.


I believe when you look at that curve, which shows -- which is on slide number 13 from our presentation yesterday, as we -- as I said yesterday, I believe the curve, when you look at that curve, is very smooth in its characteristic.


If you intend us to say there is more site and the curve is going to get more smoother, I don't know the significance or material effect that would have.  So the issue is that it may get smoother, but how it is going to get smoother?  The energy is the same.  It is just now you tilt the curve a little bit more.  But I don't think you get to a point where you've got one flat line.


MR. KLIPPENSTEIN:  Okay, thank you.


I would like to turn to the other topic that I had some questions on, and that relates to the general flows that are somewhat captured or described in the BLIP and NBLIP terminology.


In the discussions on Friday, Mr. Fagan asked you about some of the assumptions related to BLIP and NBLIP, and on page 60 of the Friday's transcript you were asked about that and you said:

"The limit data is based on a negative BLIP flow of 500 megawatts, which is a typical level, not extreme; typical level."


End of quote.  Do you recall saying that?


MR. CHOW:  Yes.


MR. KLIPPENSTEIN:  Now, we've had a little look since then to try and better understand that.  In terms of the data that was provided to us and the graph on page 14 of the IESO Ontario System Transmission Report, it looks to us like a median value is more like minus 570 NBLIP - that is, plus 570 BLIP - which doesn't really square with what you said.


In fact, it looks like the negative BLIP value of 500 megawatts is quite rare.  Can you comment on what we see as an apparent discrepancy?


MR. FALVO:  That curve is for which year, Mr. Klippenstein?  2006?  2007?


MR. KLIPPENSTEIN:  2007.


MR. FALVO:  Right.  We're looking at 2011, 2012 for this analysis.


MR. KLIPPENSTEIN:  So when Mr. Chow referred to using a negative BLIP of 500 megawatts as a typical level, that is not the present or historical level.  That's a projected level for 2011?


MR. CHOW:  Yes.  Just to give some context to that negative BLIP number, let's say we look at 2015.


MR. KLIPPENSTEIN:  Look at which?  Sorry.


MR. CHOW:  The year 2015.  Let's say we look at the summer peak situation there.


The load that's in that area west of London, there is about 632 megawatts there -- well, roughly 630 megawatts in the Sarnia area, and roughly about 1,200 megawatts in the Windsor area and about 1,100 megawatts in the London area.  So that totals to about roughly 3,000 megawatts of demand that's in the west of London.


Now, the generation at that time, and assuming the Lambton units are down, is roughly 2,230 megawatts in the Sarnia-Lambton area - this is with the new gas plants and combined cycle plants coming in - about 1,150 megawatts in the Windsor-Chatham area, and just a small little 30 megawatts in the London area.


So that would add up to about roughly 3,400 megawatts of generation in the area west of London.


If you take the difference between the two and assuming that generation -- the circulation has been blocked by the phase shifter, assuming that there is no import or export, this is just a pure low supply number, and you get a number roughly 450, 500 megawatts of negative BLIP.  Generation is higher than load west of London.


This is before import and its circulation block.  This is the picture that we are seeing in around 2015.  This is after the coal units has been shut down, because that's the key date, because we have no specific date of when the coal units are shut down.


So, in that sense, the 500 megawatts that we are assuming is a rough approximation of that situation out there.


Now, as the load comes down in other time periods, the combined cycle units also come down, too, roughly.  We believe that between zero to 500, that's where the typical number is.


Now, this is again before any assumption for import.


So that's the basis for us to say, in the future, the negative BLIP number typically is running around 500 NBLIP.


Now, it will be lower.  It will be higher.  If you import, it will be higher.  Import capability on Michigan tie can go up as high as 2,000 megawatts.


Even if you assume only 1,000 megawatts on the import from the Michigan tie, for the 500 megawatts that you typically have, you could go up to 1,500 megawatt NBLIP or 1,000 to 1,500.  So the import is also a major component of the increase in negative BLIP.


MR. KLIPPENSTEIN:  All right.  You mentioned that that is your forecast of the situation at about 2015?


MR. CHOW:  Yes.


MR. KLIPPENSTEIN:  And that includes assumptions such as, first of all, phase shifters in Michigan, phase shifters; secondly, no import/export; coal units shut down?


MR. CHOW:  Yes.


MR. KLIPPENSTEIN:  That is how you get to the approximately 500 NBLIP assumption; right?


MR. CHOW:  As a typical number.


MR. KLIPPENSTEIN:  Right.  Now, what did you use before 2015?  In other words, did you use that 500 NBLIP number starting, when, or throughout, or did you phase it in?


MR. CHOW:  Throughout the study.

MR. KLIPPENSTEIN:  Okay.

MR. CHOW:  Starting in 2009.

MR. KLIPPENSTEIN:  Thank you.

Those are all of my questions, Madam Chair.  Thank you.

Thank you, members of the panel.

MS. NOWINA:  Thank you, Mr. Klippenstein.

Who is going to question next?  I would like to get an estimate of time.  Would that be you, Mr. Ross?

MR. ROSS:  I have no questions.

MS. NOWINA:  All right.

Anyone else?  Mr. MacIntosh do you have questions?

MR. MACINTOSH:  Madam Chair, I have a question of clarification.

MS. NOWINA:  All right.  Go ahead.
Cross-examinatino by Mr. MacIntosh: 

MR. MACINTOSH:  On the model runs, do you have a scenario that delivers a financial result of zero?

Let me ask it perhaps in another way.  Do you have a beginning scenario that you run wherein there is no locked-in wind power because there is no wind power generation, which could occur, for example, if all of the wind power generators were shut down due to safety concern?

MR. CHOW:  No, we haven't.

MR. MACINTOSH:  Thank you.

MS. NOWINA:  Mr. Millar?

MR. MILLAR:  Madam Chair, I just have a couple of follow-up questions from some questions Mr. Monem asked.  
Cross-examination by Mr. Millar:


MR. MILLAR:  They relate to these static VAR compensators.  It might be helpful just as a reference to turn up Board Staff 1.3, which is Exhibit C, tab 1, schedule 1.3.

You will see there Board Staff asked some questions that some other parties have asked as well, and these relate to the fact that there was a time where generation at the Bruce was something in the range of 6500 megawatts, and now the transmission capacity appears to be about 5,000.  And Board Staff and some other parties asked:  What happened?  Why can you no longer get that much power out of there?

So that is what we asked there.  You will see, on page 2, that you list three reasons why, three things that have changed since then that have reduced the transmission capacity.  Do you see that?

MR. CHOW:  Yes.

MR. MILLAR:  Number 3 you have there is the fact that there were some heavy water plants operating on the site during the '80s, and those took about 300 megawatts of the load; is that correct?

MR. FALVO:  Yes.

MR. MILLAR:  So that brings us down, something, to a little bit over 6,000, 6100, 6200, something like that.

Then you list two other things.  The first is the fact that in the '80s, the predominant flow was east to west, whereas now it is west to east.  And the other thing was, if you look at point 2, the dominating failure mode of the 1980s system was due to generation plant instability, and today and in the future, the system's expected dominating failure mode in Southwestern Ontario is a voltage instability event.

If I could just ask you, it appears that if you take away the heavy water plant, the 300 megawatts, then you're down from -- you're down to about 6,000 megawatts coming out of the Bruce, a little bit more than that.  Can you give me an idea as to what percentage of the problem lies with the east to west versus west to east flow, versus the voltage instability event?

MR. FALVO:  Well, they combine in an adverse way.  I am not sure if I understand.  You are looking for attributing what percentage of the problem is --

MR. MILLAR:  Maybe I could be more clear.  It appears that generation at the Bruce used to be around 6500 megawatts.

MR. FALVO:  Right.

MR. MILLAR:  And in fact, we had that chart that we showed before that showed there were certain months that you got more than 6,000 megawatts out at the Bruce.  And a number of parties have asked why the transmission capacity now is about 5,000, when clearly before it was something in excess of 6,000.

You have explained that with three factors.  One is the heavy water plants took about 300 megawatts of load.

MR. FALVO:  Right.

MR. MILLAR:  So that leaves, in my estimation, about 1,000 megawatts left over, maybe a little bit more.  So you have listed two other factors.  One is voltage instability, and one is the predominating flow.  I am wondering if you can break down the 1,000, 1,100 megawatts between those two issues.

MR. FALVO:  I don't we've done a study that breaks it down like that and attributes one to the other, because we're simulating anticipated conditions.

The -- sorry, one second.

[Witness panel confers]

MR. FALVO:  I am not sure I can answer that, in terms of what the allocation of the two is.

MR. MILLAR:  Is it possible to even give a guess?  If you can't, that's fine.  Is it something like 50/50, 75/25?

MR. FALVO:  No, because it isn't constant, because it will vary as well.  As the system gets more stressed, then you get more non-linear relationships.

MR. MILLAR:  Okay, fair enough.

The voltage instability issue, Mr. Monem was asking a couple of questions about that.  I take it there are ways you can correct for voltage instability, and we heard about the installation of static VAR compensators; is that right?

MR. FALVO:  Yes.

MR. MILLAR:  If I heard you correctly, the way you would do that if you were going to do it is they would be installed around Nanticoke, primarily, but perhaps in other places as well?

MR. FALVO:  We have identified that Nanticoke is one place where we would foresee a deficiency in reactive, especially after the Nanticoke plant is shut down.

MR. MILLAR:  I think I also heard you -- he asked you if you had done a study or looked at how much that would cost.  I took it the answer to that was "no".

MR. FALVO:  Well, what I said was we have an approximation of a one-to-one.  If we rejected more generation then we would need to have more voltage control capability, of approximately one-to-one.

And I said to give us an estimate or a ballpark, we could look at the undertaking that was provided by Mr. Sabiston earlier that was in the order of 80 million, I think, for 350 megavar SVC.  But we know that it would take -- we think it would take more than that.

MR. MILLAR:  Take more money than that to get higher megawatts, or more money to get to 385?

MR. FALVO:  It would take more reactive and it would take more money to get to the 350 because it would need to have additional characteristics that I think weren't in that estimate that he had provided.

MR. MILLAR:  Are you able to give a guess as to how much more money?

MR. FALVO:  No.  Offhand, I can't.

MR. MILLAR:  You didn't do a -- no one has done more work to determine that; is that fair?

MR. FALVO:  Not that I am aware of.

MR. MILLAR:  Okay.  Thank you.  Those are my questions.

MS. NOWINA:  Redirect, Mr. Nettleton?

MR. NETTLETON:  I do, Madam Chair.
Re-examination by Mr. Nettleton:

MR. NETTLETON:  Gentlemen, your locked-in energy forecast model is predicated upon a transfer capability level; is that correct?

MR. CHOW:  Yes.

MR. NETTLETON:  And what is that level, sir?

MR. CHOW:  For the three alternatives that we looked at, which is near-term measures only, near-term but series compensation, and the line, the capability is measured using the 500 NBLIP level.

Do you want the actual number?

MR. NETTLETON:  Yes, sir.

MR. CHOW:  Okay.

MR. NETTLETON:  Is it in the table to Pollution Probe 47, sir?

MR. CHOW:  Yes, it is.

MR. NETTLETON:  Okay, that's fine.  If we turn it up, I believe it is table 3.

MR. CHOW:  Yes I have that table.  It's table 3 of the Pollution Probe reply, it is Exhibit C, tab 2, schedule 47, attachment A, and I believe it is on the third page, table 3.

MR. NETTLETON:  And under the column "new BxM line" which I assume means Bruce-to-Milton line, you have a number there of 8160.  Do you see that?

MR. CHOW:  Yes, I do.

MR. NETTLETON:  Now, my friend Mr. Klippenstein this morning returned you to the discussion of wind generation.  Do you remember that?

MR. CHOW:  Yes.

MR. NETTLETON:  Mr. Chow, part of the 8160 transfer capability requirement is based upon or predicated upon the term "planned wind" or, as Mr. Monem called it, anticipated wind; is that correct?


MR. CHOW:  Yes, that's correct.


MR. NETTLETON:  Mr. Falvo, you are with the Independent Electricity System Operator; correct?


MR. FALVO:  Yes.


MR. NETTLETON:  And, Mr. Chow - sorry, Mr. Falvo, does the Independent Electric System Operator have such a thing as a queue?


MR. FALVO:  Yes.


MR. NETTLETON:  Could you explain what the queue means or is?


MR. FALVO:  It is a list of applicants, proponents of generation developments, for example, or transmission projects, those who are planning to build those projects and connect to the IESO control grid.


MR. NETTLETON:  Sir, what does it -- are there requirements that one must fulfil in order to be included in the queue?


MR. FALVO:  They submit an application, a study deposit and a detailed plan of the facilities.


MR. NETTLETON:  Now, Mr. Chow, your evidence has been that the 1,000 megawatts of planned generation has a P50 associated with it; correct?


MR. CHOW:  Sorry, a P?


MR. NETTLETON:  The 1,000 megawatts of planned generation included in your forecast has a probability factor of 50 percent; correct?


MR. CHOW:  Yes, for the large wind.


MR. NETTLETON:  So that would equal 1,400 megawatts in total?


MR. CHOW:  Yes.


MR. NETTLETON:  Mr. Falvo, how many wind projects from the Bruce area are in your queue?


MR. FALVO:  I'm sorry, I don't have that with me.  That is something we developed over the weekend.


MR. NETTLETON:  Can you tell me how, generally -- is it greater than or less than 1,400 megawatts.


MR. FALVO:  I'm sorry.  I have it here.


It is -- I believe it is totalling more than 1,400.


MR. NETTLETON:  And, sir, what is the status of those -- well, let me ask you this.  Once you are in the queue, what happens?


MR. FALVO:  To a large part, that's driven by the applicant.  In most cases, they want us to study their proposal so that they can develop, for themselves, cost estimates.  In most cases now, there is an anticipation of some sort of an RFP.  It was initiated -- previously they were initiated by the Ministry.  Now there is an expectation that the OPA will hold future ones so that they will be preparing themselves to submit their bids for those RFPs.


MR. NETTLETON:  Thank you, gentlemen.  Those are my questions in re-examination.


MS. NOWINA:  Thank you.  Ms. Chaplin has a question.

Questions from the Board:


MS. CHAPLIN:  Yes.  Just a final item of clarification for me on this economic evaluation model.


Mr. Chow, Mr. Lee, the costs that are included in the model are the costs -- under the Bruce-to-Milton scenario are the costs of that particular capital project; is that correct?


MR. CHOW:  Yes.


MS. CHAPLIN:  And I believe what you said is as wind is connected, there would be additional -- setting the model aside, when wind is connected to the system, there are additional costs incurred for transmission capability; is that correct?


MR. CHOW:  In certain scenarios, because of a -- they have a certain capability.  Different scenario have different transmission capability.  If the amount of generation that the model identified at any particular time exceeds the transmission capability, then there will be assumption that that generation would be constrained off.


MS. CHAPLIN:  I guess I am particularly just interested in the expenditures of getting the transmission-related type expenditures of getting a particular wind project hooked in to the grid, not further reinforcements of the overall system, but just getting the wind farm connected to the grid.


MR. CHOW:  We did not assume any costs.


MS. CHAPLIN:  You have assumed that -- so, therefore, that assumption, what you're relying on is that the wind project developers are paying those costs to connect their projects into the grid?


MR. CHOW:  Yes.  Our assumption is that the -- there will be a request for proposal and the -- and being a competitive process, then the project with the lowest costs would be the one that actually wins.  And the economics of the project will depend on the wind potential at the site, the ability for them to finance at a reasonable rate, and, of course, connection costs.


Now, what I do need to clarify is there is an issue of what we call an enabler.


MS. CHAPLIN:  Yes, that is what I was -- thank you.


MR. CHOW:  If it is just a project that is hooked right up to the Bruce station nearby, then there is no need to enable.  Then the developer would be paying for that portion of the project as part of the overall bid cost.


The enabler concept is the one that certain parts of it, in order for the OPA to meet its renewable target, has to provide some sort of socialization of costs if it turns out that way, and we don't know the final outcome about the allocation of costs for putting the enabler line, but there will be something require said that collectively the transmission would be developed to an area of which there is identified to have very significant wind potential.


MS. CHAPLIN:  Okay.  So to the extent that an enabler line is required and to the extent some portion or all of those costs are socialized, your economic model has underestimated the cost of that sort of scenario, has it not?


MR. CHOW:  It's not, in the sense that in the IPSP, one of the activities was the ranking of various renewable options identified across Ontario.


As part of that exercise, the development of what we call an all-in LUEC cost was used that compared the various sites.


For example, the all-in LUEC costs with the costs of the actual resources itself, the connection that the developer would have to make, certain enabler line, if that happened to be required for that group of projects, and any regional transmission that is identified to be specifically required for that project.


In our development of that ranking list, the Bruce area shows up still very favourable, even with the enabler line included.


So on the province perspective, the inclusion of the enabler line is still economic on the overall provincial goal of getting the renewable.


MS. CHAPLIN:  Okay, thank you.


MR. LEE:  Could I just add some more to that?  For the purpose of the financial evaluation model, these costs are common, whether you want the series capacitor option or line option.  That's why we did not include those costs.  They're common costs to all scenarios.


MS. CHAPLIN:  Thank you.  Mr. Nettleton, do you need to re-direct, given Ms. Chaplin's questions?


MR. NETTLETON:  No, ma'am.


MS. NOWINA:  We can now dismiss this panel.  I don't believe any of you are on the lands panel.


MR. CHOW:  No.


MS. NOWINA:  So you are truly dismissed.  Thank you very much for all of your work, and all of your answers and all of your time.


We will now take a half-hour break.  We will resume at five minutes past 11:00 with the lands panel.


MR. KLIPPENSTEIN:  Madam Chair, I wonder if I might be excused.  I don't think I have any issues with respect to the land panel.  I wonder if I could be excused for the day.


MS. NOWINA:  You may be, Mr. Klippenstein.  You heard my comment, though, that when Mr. Fallis returns, we will have this question of the summons that he is requesting.  I don't know whether or not you wanted to wade in on that, but I will just let you know that that hopefully is coming today.


MR. KLIPPENSTEIN:  Thank you very much.


MS. NOWINA:  We will resume at five minutes past 11:00.


--- Recess taken at 10:36 p.m.


--- Upon resuming at 11:10 a.m.

MS. NOWINA:  Please be seated.

Mr. Nettleton, do you want to introduce your new panel?

MR. NETTLETON:  I do.  But before I do that, I have one preliminary matter and it's in respect of the undertaking I spoke of this morning.
Procedural matters:

MR. NETTLETON:  This is undertaking J7.1.  Hard copies have now been prepared.

One of the items that I guess we're seeking direction from the panel on is that the information itself that was provided to my friend, Mr. Pape, over the weekend, comprised of -- I believe it was like 25,000 lines of data.  We obviously have not killed trees to reproduce that data.

I wasn't planning to have that data prepared electronically or the like, but I could if you would like.  But I do have the undertaking response to the macro code that was also provided in relation to the 25,000 lines of data that was in the spreadsheet.

Now, so I am asking for some guidance as to how that spreadsheet should come on to the record in this proceeding, if at all.

MS. NOWINA:  Mr. Millar, do you have any advice?

MR. MILLAR:  I am not sure I do.  Did Mr. Pape have anything to add on this?  I'm sorry, this was a response to his...

MR. NETTLETON:  I'm sorry.  I am confused.  It wasn't Mr. Pape.  It was Mr. Klippenstein.  I'm sorry.  And Mr. Klippenstein -- 

MS. NOWINA:  Who is not here.

MR. NETTLETON:  Who is not here.  Maybe we can leave it at this.  We have the spreadsheet.  It's available.  It is a very large document, obviously.  If the staff want it or if any other party wants it, perhaps they could advise me and we could prepare it, but it seems, if we don't have to provide it, it's --

MS. NOWINA:  I think that that seems reasonable, Mr. Nettleton.  So if parties wish it, they can ask for it and you will provide it at that point?

MR. NETTLETON:  Yes.

MR. MILLAR:  Just to be clear, there would be a copy on the record, of course, submitted to the secretary's office?

MR. NETTLETON:  That's correct.

MR. MILLAR:  Okay.

MR. NETTLETON:  Without further ado, Madam Chair and Panel Members, it is my honour to introduce panel 3.  

This panel, of course, is here to speak to issues 5 and 6 on the issues list, namely land matters and matters concerning consultation with Aboriginal groups.

The person that you are already familiar with who is sitting on this panel is Mr. Gary Schneider.  Mr. Schneider is the chair of this panel.  He has testified as part of panel 1, so I need not refer to his qualifications again.

Seated beside Mr. Schneider to his right is Ms. Cameron, Lee Anne Cameron.  Ms. Cameron is the director of Aboriginal relations with Hydro One, and has been in that position since January of 2008.  She is a graduate of the University College of the Caribou in Kamloops, British Columbia, with a bachelor's degree in business administration.  And prior to joining Hydro One, Ms. Cameron was employed as Mr. Phil Fontaine's assistant -- who is of course the National Chief of the Assembly of First Nations -- and she was also employed with the Government of Canada working under the Honourable Jane Stewart in a variety of policy positions.

Seated beside Mr. Schneider to his left is Mr. Thomson.  Mr. Thomson has the title of special projects and acquisitions team leader for Hydro One, and works with all planned high voltage projects for Hydro One.  He has been employed with Hydro One in a series of increasing roles of responsibility since 1976.  Mr. Thomson holds a bachelor of arts degree in geography from Wilfrid Laurier University, and is very much part of the implementation team for the Hydro One project in respect of land matters.

Seated beside Mr. Thomson is Ms. Enza Cancilla.  Ms. Cancilla is the manager of public affairs for Hydro One and she has been employed with Hydro One, again, in a series of increasing roles of responsibility since 1990, and holds a masters degree in urban and regional planning.

Might the witnesses be sworn?

MS. NOWINA:  Yes.  Thank you.
HYDRO ONE NETWORKS INC. - PANEL 3

Lee Anne Cameron, Sworn

Gary Schneider, Previously sworn

Robert Thomson, Sworn

Enza Cancilla, Sworn
Examination-in-chief by Mr. Nettleton:

MR. NETTLETON:  Panel, do you have or could I ask that you have put before you Exhibit A5-1 through A5-4, which is the exhibit list, witness list and direct evidence and CV evidence, all of which was attached to a letter that I wrote to the Board dated April 24th, 2008.

Do you have that document in front of you?

MS. CANCILLA:  Yes, I do.

MS. CAMERON:  Yes.

MS. NOWINA:  Do you have your mic on?

MR. SCHNEIDER:  Yes, I do.

MR. NETTLETON:  Mr. Thomson, do you have the document before you?

MR. THOMSON:  Yes, I do.

MR. NETTLETON:  Miss Cancilla, do you?

MS. CANCILLA:  Yes, I do.

MR. NETTLETON:  Thank you.

The exhibit list indicates a list of areas of responsibility for this panel.  Can you confirm that those documents that are listed in the exhibit list related to this panel, are documents that you assisted in the preparation and had direct responsibility over?  Ms. Cancilla?

MS. CANCILLA:  Yes, I can.

MR. NETTLETON:  Mr. Thomson?

MR. THOMSON:  Yes, I can.

MR. NETTLETON:  Mr. Schneider?

MR. SCHNEIDER:  Yes, I can.

MR. NETTLETON:  Ms. Cameron?

MS. CAMERON:  Yes.

MR. NETTLETON:  Do any of you have any corrections or revisions to make?  Ms. Cancilla?

MS. CANCILLA:  No, I do not.

MR. NETTLETON:  Mr. Thomson?

MR. THOMSON:  No, I do not.

MR. NETTLETON:  Mr. Schneider?

MR. SCHNEIDER:  No, I do not.

MR. NETTLETON:  Ms. Cameron?

MS. CAMERON:  Yes, I do.  In response to Board Staff 6-1, interrogatory 6.1, there is Exhibit C, tab 1, schedule 6, attachment B.  There is a document, the memorandum of understanding between Her Majesty the Queen in right of Canada and Hydro One Networks Inc.

The document was in draft form when it was filed and today I have a signed document, which we can provide.

MR. NETTLETON:  Okay.  Again, that was filed as part of a response to Staff, Exhibit C, schedule 6.

MR. MILLAR:  Mr. Nettleton, could I just confirm that the document is identical.  It has just been signed now; is that what I understand?

MS. CAMERON:  Yes, it is.

MR. MILLAR:  Thank you.

MS. NOWINA:  Shall we mark this one as an exhibit?

MR. NETTLETON:  Yes.

MR. MILLAR:  K8.1.  

MR. MILLAR:  That is the signed MOU between Hydro One and the Ministry of -- the Environment, or Energy?

MR. NETTLETON:  Ministry of Energy.

MR. MILLAR:  Energy.  Thank you.
EXHIBIT NO. K8.1:  signed MOU between Hydro One and the Ministry of Energy

MR. NETTLETON:  With those revisions, Ms. Cameron, is the Hydro One evidence accurate, to the best of your knowledge and belief?

MS. CAMERON:  Yes, it is.

MR. NETTLETON:  Mr. Schneider, can you confirm that the evidence of Hydro One is accurate to the best of your knowledge and belief?

MR. SCHNEIDER:  Yes, it is.

MR. NETTLETON:  Mr. Thomson?

MR. THOMSON:  Yes, it is.

MR. NETTLETON:  Ms. Cancilla?

MS. CANCILLA:  Yes, it is.

MR. NETTLETON:  And as again delineated in the letter of April 24th, 2008, and as outlined in Exhibit A5.1, do you accept and adopt Exhibits A through C as your evidence and the evidence of Hydro One in this case, Ms. Cancilla?


MS. CANCILLA:  Yes, I do.


MR. NETTLETON:  Mr. Thomson?


MR. THOMSON:  Yes, I do.


MR. NETTLETON:  Mr. Schneider.


MR. SCHNEIDER:  Yes, I do.


MR. NETTLETON:  And Ms. Cameron?


MS. CAMERON:  Yes, I do.


MR. NETTLETON:  Madam Chair, I wasn't proposing to conduct any examination-in-chief and, therefore, this panel is available for cross-examination.


MS. NOWINA:  Thank you.  Gentlemen, have you determined who will go first?


MR. ROSS:  We have, Madam Chair, and it will be me.


MS. NOWINA:  Yes, Mr. Ross.

Cross-examination by Mr. Ross:


MR. ROSS:  Good morning, Madam Chair, members of the Board.  Good morning, panel.  My name is Quinn Ross I represent a group of affected landowners that has come to be known as the Ross firm group.  This group of landowners resides in the Brant and Greenock Township area.


This group of landowners has somewhat divergent interests and concerns, but what they do share is an interest in the financial viability of the Bruce area.


They do share a general interest, as ratepayers, in having a robust system that's capable of meeting the load demand and generation demand in the area, and they do have a concomitant interest, personally and practically, as it relates to their individual properties.


I will be attempting to thread a needle with my questions today, and that's a lot of what their interests are -- are outside of the purview of this hearing and a lot of them are within.  I will do my utmost best - and I am sure with the assistance of the Board and my friend, Mr. Nettleton - try to keep on the right side of the line.


If, however, I do stray, I think it is important to note that I have been charged by my clients to express their concerns, and if the answer to those concerns are simply that they are taken up in another format, then I would request that you provide that information so that my clients can feel that they were heard in this forum and can know where to go from there.


With that being said, I just have a few preliminary questions just with regards to the MOU we have just received, and these will be very general.  I'm assuming I am directing these questions, to you, Ms. Cameron?


MS. CAMERON:  Yes.


MR. ROSS:  Okay.  When was the MOU drafted?


MS. CAMERON:  actually, I will have to defer to Gary Schneider on that one.


MR. SCHNEIDER:  It was drafted over the past year.


MR. ROSS:  And the final draft that was sent out that is identical to the one that we just received an executed copy of, when was that completed?


MR. SCHNEIDER:  That was filed in response to the OEB Staff's interrogatory 6.1.


MR. ROSS:  When was it completed?


MR. SCHNEIDER:  I don't know the exact date, but prior to that time, obviously.


MR. ROSS:  Prior to January 1, 2008?  What I am getting at is --


MR. SCHNEIDER:  Yes, it was.


MR. ROSS:  What I am getting at is we just heard that the evidence sworn was accepted by the people as being directly under their direction in its preparation.


I want to make sure that we've got someone on the panel who can actually speak to that document, as I am sure it will be an issue for my friend.


Is there anyone on the panel who could say that this draft document was created directly under their supervision?


MR. SCHNEIDER:  You're speaking of the MOU?


MR. ROSS:  Yes.


MR. SCHNEIDER:  I don't believe anyone on this panel was involved in the preparation of that document.


MR. ROSS:  Okay, thank you.  Those are my questions on that area.


I am going to move now, if I might, to the transmission reinforcement project land acquisition compensation principles.


This document was distributed to the affected landowners and counsel prior to the commencement of the oral hearing.  This document articulates compensation principles to be offered to the affected landowners in contemplation of voluntary agreement with Hydro One for required lands.


Is that accurate in the general summary of what the document does?


MR. SCHNEIDER:  Yes.  The document sets out the process through which Hydro One will acquire the necessary rights to construct the transmission line with respect to land acquisition.


MR. ROSS:  And this policy will be applicable to all affected landowners and any landowner that would fall into the requirements for using this compensation schedule?


MR. SCHNEIDER:  The document sets out a set of principles that apply to all landowners who are affected by the Bruce-to-Milton transmission project.


MR. ROSS:  Does this document apply to corporate landowners, commercial landowners and residential landowners?


MR. SCHNEIDER:  Along -- yes, along this line.  There are some commercial properties, properties that are operating commercial businesses, and this set of principles would apply to those affected landowners, as well.


MR. ROSS:  Now, I am going to start referring to some specific numbers, and I can assure you it is not for the purpose of addressing whether those numbers are reasonable or whether the principles of implementation are the correct principles.  They are solely for the purpose of doing a mathematical calculation, if we're able.


So if you will bear with me, I understand that the initial option -- if you engage in this process, the initial option provides for a $4,000 incentive to be paid to any affected landowner?


MR. SCHNEIDER:  I am not so sure I would put it that simply.  Upon presentation of an offer that Hydro One will present to the landowner, the -- what we're trying to do is achieve the signing of an option agreement, and the option would allow Hydro One to commence construction upon receiving Ontario Energy Board environmental assessment approvals, and, at that time, undertake the option to acquire the rights and build the line.


If a landowner were to sign the option agreement, they would be entitled to a $5,000 signing allowance at that time, and if the landowner accepted the Hydro One offer, at that time, without requiring a review of the offer in terms of the appraisal or other matters related to it, an additional $4,000 allowance would be paid at that time.


MR. ROSS:  Thank you.  That's what I was getting at.  Thanks for clearing that up.


If they did not accept the offer without the opportunity to review, there is budgeted $7,500 for legal and double ACI review; is that correct?


MR. SCHNEIDER:  Again, I don't think it is as simple as that.  The landowner has every right to review the appraisal and take some time to do that.  They could very well come back and accept it after that time and receive the two allowances I mentioned.


However, if the landowner wishes to retain other professionals, be they legal or appraisal related, they would be allowed to do that, and we, as Hydro One, would provide an amount up to $7,500 to help pay for that work.


However, if they would follow up on that choice, they would no longer be eligible for the $4,000 allowance.


MR. ROSS:  Thank you.


In the overall project budget, we see $125 million for the acquisition of land for the project; is that correct?


MR. SCHNEIDER:  That's correct.


MR. ROSS:  And this budget estimate was created prior to the drafting and completion of this land policy; is that correct?


MR. SCHNEIDER:  That's correct.  It was prepared prior to making the application to the Energy Board.


MR. ROSS:  So the $125 million would have been based on best estimates before the OMB and potentially past experience with regards to how successful you are in negotiating voluntary acquisition of land rights; is that accurate?


MR. SCHNEIDER:  Yes.  The estimate was based on what we knew at the time, based on basic market information about land costs throughout the route, based on past experience as you mentioned on other projects, and building an appropriate escalation for when we would acquire those rights versus when we came up with the estimate.


MR. ROSS:  I am going to start to ask some hypotheticals in the extreme and see if you are able to help me with the math.


The first is:  If everyone affected were to accept this policy, sign the option and conduct an independent review, what would the total acquisition price for the lands along the line be?


MR. SCHNEIDER:  Can I ask you to clarify what you mean by independent review?  Does that mean take up the 7,500?


MR. ROSS:  Max out to $7,500, but not take, obviously, then, the four.

MR. SCHNEIDER:  We haven't run that scenario, but what -- I can tell you that when we developed the land acquisition compensation principles, we looked at what it would cost relative to the budget we submitted back in March 2007, and we're quite confident the budget amount of $125 million will cover off the rights we need to acquire through this set of principles.

MR. ROSS:  On what do you base that confidence?

MR. SCHNEIDER:  Again, based on the market information we had at the time we did the estimate, based on past experience, and based on acquiring enough of the rights so that we can begin construction after receiving EA approval in early 2009.

The point is we don't need to acquire all of the rights immediately.  We need to acquire enough rights so that we can enable construction to begin.  The land acquisition process continues, in terms of acquiring the rights.  However, after the EA approval is obtained, then we're into expropriation and the process associated with that.

The offer related to the set of land acquisition compensation principles lapses once we have received our EA approval, and of course, Ontario Energy Board section 92 approval.

MR. ROSS:  Let me just clarify, the $125 million does include the potential necessity to proceed to the OMB under the EA process -– excuse me, under the Expropriations act process; that is correct?

MR. SCHNEIDER:  That's correct.  But our assumption going in is that we will be successful in achieving as many settlements as possible, to avoid having to follow through that process.

MR. ROSS:  Sure.  I am going to put another "what if" and you may have the same answer, and then I will ask a follow-up question.

The other "what if" is:  Everybody on the line signs the option.  They do the maxed out $7500 for the independent review, and everybody who has a primary dwelling within 75 metres of the line opts for a full buyout.

Have you calculated the costs of that scenario?

MR. SCHNEIDER:  No, we haven't calculated that cost.  And there are a number of factors that go into it, one being the appraised value of the lands, and we are still working on the appraisals of the properties.  

It's premature for me now to give an answer to that question.

MR. ROSS:  So based on that scenario, could it be in excess of $125 million?

MR. SCHNEIDER:  Based on the information we have, we don't believe that we'll be exceeding the budget of $125 million, based on the principles we have issued.

MR. ROSS:  What information is it that you have?

MR. SCHNEIDER:  Again, it's based on the information we use when we came up with the estimate, the market data we have with respect to land values and how they're changing along the line, and what we're assuming is the significant take-up of the offers based on the principles we have set out.

MR. ROSS:  Did you do any models that forecasted the cost based on this policy?

MR. SCHNEIDER:  We did model a number of scenarios.  However, I am hesitant to release that information, because we'll be entering into negotiations and discussions with landowners for their rights.

It is an issue of confidentiality with respect to that information, relative to the rights we're going to be acquiring.

MR. ROSS:  Madam Chair, I would ask for an undertaking for the provision of those documents, and we would obviously be happy to sign any confidentiality agreement that was necessary to protect that information and ensure that Mr. Schneider's concerns don't become a reality.

But I think it is important that we have some understanding of -- we saw $125 million pre this policy coming out.  Mr. Schneider has acknowledged that they have now modelled, and there are these potential scenarios that occur in Mr. Schneider's own evidence, that he does feel the negotiation process will take care of a lot of the concerns.

So if that's the case, I would like to see what the numbers look like, to see if the $125 million original budget and the potential outcome are the same and see how they modelled and what assumptions they made.

MS. NOWINA:  Mr. Nettleton?

MR. NETTLETON:  Madam Chair, I am objecting to the undertaking.

Mr. Schneider has indicated that runs have been done, modelling has taken place, but the subject matter of the modelling is pertaining to compensation, and compensation that is contemplated for landowners, and compensation that is contemplated in the contemplation of negotiations taking place between Hydro One and individual landowners.

As Mr. Schneider indicated, the $125 million budget was originally put together with thought and consideration from the expropriation process.  There was no obligation for Hydro One to do anything more, in terms of put together a voluntary compensation principles document together.  The budget is based upon the outcome of a litigated result.

I think that the evidence that you have heard today is that Hydro One has looked at the budget, has looked at the negotiations that it is contemplating to carry out, has published a transparent document setting forward what those compensation principles are, and in my respectful submission, nothing further should be required and, indeed, if that type of information is provided even on a confidential basis, it would disturb any value whatsoever that Hydro One would have, and provide absolutely zero incentive for Hydro One to pursue resolution of alternative disputes and negotiations with landowners in the future.

MS. NOWINA:  Do you want to reply to that, Mr. Ross?

MR. ROSS:  Just briefly.

As we heard when I was arguing to have the document in, there is a clear line between the concept of compensation, which is not before this Board, and the concept of the bottom line costs.

The information I am requesting is only to understand admittedly what the difference between the $125 million pre this policy and what the compensation -- what the total package is going to cost on a substantial line item.  $125 million is one of the more substantial line items.

I don't understand, at all, how providing confidential information that never leaves the people who are requiring it is going to affect future negotiations or change Hydro One's position.  I didn't get that.

Maybe I am missing something, a nuance.  But I think it is very important that we get this information as what we're hearing right now is:  We believe -- this is what we have heard in evidence -- we believe we have done good calculations and that we should be okay within the budget.

Well, $125 million relying on "we believe" and "should be within the budget" doesn't seem like an appropriate choice to me.

MS. NOWINA:  Mr. Ross, just to clarify your first point, wouldn't your firm be advising your clients on the negotiations of compensation?

MR. ROSS:  We very well may, and if that requires a firewall to go up for that purpose, then that is something we might have to do.  Or if someone other than me reviews the document, then that is something we may have to do.

But these are practical realities that can be dealt with through diligent conflict management.  It shouldn't preclude the release of information that will provide some clarity on what the $125 million may actually look like at the end of the day.

MS. NOWINA:  Let me ask you another question.  It may be that this model has a number of scenarios in it which have come up with total different amounts, a range of possibilities, if you like, for the total budget.

Would those total amounts be sufficient for your purpose?

MR. ROSS:  They would.  And I would accede to that suggestion as being probably the best suggestion, and I would also request, if that is how we were going to do it, that they do a run based on the two scenarios I just posed to them to see what those figures look like.  In the end, if that can be done, the rest of my questioning is at an end.

MR. NETTLETON:  Madam Chair, building on that good idea, during the technical conference, I can recall questions asked of Mr. Skalski that talked about the sensitivity analysis around the $125 million number, in terms of the rate impact that any increase or decrease would have.

It would seem that the sensitivity that Hydro One has is obviously having to put on the public record and to explain the rationale or the different scenarios associated with any change from the $125 million number.

But it would strike me that if it would help my friend, a simple way to resolve this would be to say:  Take, you know, a 30 percent or a 20 percent overage and underage from the 125 mark, and calculate what the rate impact will be.  And the point being is that of course, price to consumers is the section 92 requirement.

And that may be a way for that analysis to be explained to my friend, keeping it at a high level, as well.

MS. NOWINA:  Can you explain to me again, Mr. Nettleton, what the sensitivity would be of the parties having the total amounts of the different scenario runs?  What is the confidentiality sensitivity issue around that?


MR. NETTLETON:  I think it is building from the evidence that Mr. Schneider said, and that was that those runs have not been done.  That's what I heard, that the two runs that Mr. Ross indicated had not specifically been done.  


What we're trying to do is say, well, without having to perform those runs and the amount of effort that would be required to individually figure out which data points are going to have to change to reflect the assumptions that my friend has suggested apply, would it not be amenable to the Board and to Mr. Ross to simply provide an overall rate impact or price impact varying assumptions on the overall cost of the 125 using a percentage value, as opposed to going through and re-running the model and having to figure out each individual data point and varying each individual data point for the assumptions of mandatory buyouts versus voluntary buyouts versus assuming that they're all going to be $7,500 double AACI appraisals?  


It would strike me that that is going to a level of detail that is going to take time, and we can get to the same point if we just assumed the amount of overall budget was either very positively or negatively, and looked at the rate or the price that would be charged to consumers as being an appropriate statistic.


MS. NOWINA:  Mr. Ross, would that be helpful to you?


MR. ROSS:  I appreciate it and I understand what my friend is trying to do, and it would be great, if I didn't feel that it leads to, basically, argument.


So what Mr. Nettleton thinks is an appropriate increase to the rate, I might not believe the same.


I want the opportunity to look at what is driving that rate, and then understand that rate.


Secondly, it concerns me that we would be then doing exactly what we're doing right now, which is estimating what the potential overage is from thin air.  I am trying to get out of the thin air and understand upon what -- how these numbers are being derived.  That's all I'm looking for.


I appreciate it will be -- I mean, there is 400 properties, so there will have to be some data entry, I have no doubt, but I think it is an important exercise to understand what the potential cost ramifications of this document are.  


Once that is understood, we move on.


MS. NOWINA:  Let me clarify your request, as I think it stands right now, and then I will put it to the witness panel how difficult that would be to do.  One is, whatever scenarios they have currently run, to find out the total of each of those scenarios, and the other is to run the two scenarios that you have just discussed with them, as well, and we'd get a total for those amounts, as well.


MR. ROSS:  I would even be happy, Madam Chair, to limit it to the most extreme, which is everybody who could get the voluntary buyout gets it.  Everyone who could get the full -- the most extreme scenario which my friends I think will understand --


MS. NOWINA:  So the maximum amount --


MR. ROSS:  Exactly.


MS. NOWINA:  -- that the budget might be.  How difficult -- so that is one run?


MR. ROSS:  Correct.


MS. NOWINA:  How difficult might it be for you to do that one run?  I might add to the witness panel, when you provide the information, you can provide whatever caveats, assumptions, concerns that you want to express in the undertaking.  You don't just have to give a raw number.


MR. SCHNEIDER:  Certainly it would take some data entry and manipulation of the model.


If it is something I can respond back to you after the next break, I can talk to some of the staff who would be working on that and give you an indication of the time.


MS. NOWINA:  Is that fine with you, Mr. Ross?


MR. ROSS:  That's fine.  Subject to the possibility of me coming back to ask a few follow-up questions, if this goes as I hope it will, I have no further questions for this panel.


MS. NOWINA:  All right, thank you.  So we will wait until after the lunch break to hear back from you on that.


Mr. Monem, Mr. Pape, are you ready to cross-examine this panel?


MR. PAPE:  Madam Chair, I will be cross-examining the panel.  It will be brief, but I'm awaiting instructions on a couple of questions, Madam Chair, and I would appreciate it if I could cross-examine the panel after lunch.  I'm sorry, but I haven't been able to get everything I need.


MS. NOWINA:  It looks like we're going to have an early lunch today.  All right.


So I don't believe there is anyone left.


MR. MILLAR:  No, there's not.  There is the issue to deal with, Mr. Fallis's request for subpoenas.  Mr. Ross has been kind enough to get in touch with Mr. Fallis.  I understand he can get here, and Mr. Ross can correct me if I'm wrong, but he probably can't get here until about 2 o'clock; is that right, Mr. Ross?


MR. ROSS:  That's correct.


MR. MILLAR:  I am not sure how long Mr. Pape will be, but I take it he's half an hour or less, something in that range?


MR. PAPPAS:  I think it will be in that range, Madam Chair.


MR. MILLAR:  So I leave it to you as to how long --


MS. NOWINA:  So you are suggesting we take along lunch?


MR. MILLAR:  Yes.  That's the long way of saying, Can we get a long lunch, please?


MS. NOWINA:  Yes.  So if we resume at 15 minutes after 1:00, that would be an hour-and-a-half lunch.  It gives us three-quarters of an hour to finish the lands panel, and then move on to Mr. Fallis at 2 o'clock.  All right?


MR. NETTLETON:  Madam Chair.


MS. NOWINA:  Mr. Nettleton.


MR. NETTLETON:  Just a point of clarification, because there hasn't yet been an undertaking.


MS. NOWINA:  No.


MR. NETTLETON:  But might I have, with your leave, the opportunity to discuss this request with Mr. Schneider over the lunch break and the people back at Hydro One?


MS. NOWINA:  Yes, you may.


MR. NETTLETON:  Thank you.


MS. NOWINA:  We will resume at 1:15.


--- Luncheon recess taken at 11:47 a.m. 


--- Upon resuming at 1:29 p.m. 

MS. NOWINA:  Please be seated.

Mr. Nettleton, you were going to talk to us about the proposed undertaking.

MR. NETTLETON:  Thank you.  I was.  I am.

In fact, before I do that, it's probably best that Mr. Schneider talk to you about what he has been able to do over the break, and put together.  I think it may help satisfy what information, at least, we think has been requested.

MS. NOWINA:  All right.  Mr. Schneider.

MR. SCHNEIDER:  We did do some checking on the break, and I want to start with what Hydro One would consider as the worst case we were talking about in terms of incentives, how much was being spent.  But aside from the dollars, you know, the worst case for us is that a significant number of landowners -- and let's assume in fact all landowners go through the expropriation process, they don't like our principles or they don't want to follow through on that process.  In our view that would be the worst case and not necessarily from the dollar perspective but from the delay perspective.  The expropriation process would take a significantly longer period of time and would create delays to the project in-service and of course, that introduces other costs like locked-in energy, and other costs that were spoke of on panel 1.

Getting back to our conversation this morning, the conversation I had with Mr. Ross, the $125 million was the estimate included in our submission in March of 2007, and as I mentioned this morning, that assumed to a great extent a reliance on the expropriation process.  However, built into that estimate were some allowances for negotiations and of course higher legal costs, because of the fact you're going through an expropriation process.

Now, since that time when we made the application, we did develop the land acquisition compensation principles, after a lot of discussion with landowners and municipal representatives and PowerLine specifically as a landowner group, and in looking at what's in the principles document from an incentives perspective, we see really only two material differences.  And one of them was what Mr. Ross had raised earlier, the fact that a landowner could get $5,000 signing allowance, and an additional 4,000 if they don't contest the offer.

However, removing the 4,000 out of the picture, they can go for an industry review and get $7,500, so the scenario I believe Mr. Ross was looking at was, suppose everyone went for the $5,000 and an independent review, so they would get an additional up to 7,500.  So we're going to talk about that and how we looked at that.

The second material difference was the situation involving the voluntary buyouts, voluntary buyouts for this project based on what we see on the ortho photos, the overhead photos, looked to be about 20 properties.  So I will talk a bit about how we're going to treat -- how we would treat those if we looked at a worst-case scenario.

Those are really the two material differences with respect to incentives associated with the principles.

Now, if we start with the signing allowances, and if a customer -– sorry, a landowner signed the option but wanted an independent review, he would get the $5,000 and $7,500 for a review of the appraisal.  So in effect that is $12,500 payment.  There are 356 properties that are affected from Bruce to Milton.

So the simple math gives you about four-and-a-half million dollars of an incremental cost there.

Now, I want to go back just for a second, because the $7,500 that we would be offering as a payment to assist in an independent appraisal isn't necessarily incremental cost, because I understand under the expropriation process, the proponent, Hydro One, would be paying for that anyway.  But for the sake of this discussion, let's assume it is incremental, although I think we're being a little on the high side there with respect to that cost.  So that is four-and-a-half million dollars.

With respect to the voluntary buyouts, as I mentioned, our look of it at this point is there is approximately 20 situations where a voluntary buyout offer would be made by Hydro One, or an intent there.  If we assume all 20 of those properties were to take up the offer and make a further assumption that the properties would be about a million dollars a property, there is an additional $20 million.

But what you have to remember is that $20 million is a gross number.  Hydro One would resell those properties, and we have every expectation and intent to sell it as close to the purchase price as we could, so that relative to the budget, our view is there would be a negligible change from the budget, because in fact we would be reselling those properties at close to what we purchased them for.

So when you take the four-and-a-half million and add a little bit to that, because we may not get all $20 million back from the voluntaries, voluntary buyouts, you're looking at a total cost change of about five to seven million dollars, overall.

Now, if I can refer you to Exhibit B, tab 4, schedule 3, this is the project economics evidence in the prefiled exhibits, and if we could go to page 4 of 4, there is a table at the end.

That table illustrates the impact of the $635 million cost of the project on a typical residential customer.  If you see in row D there, you see for expenditure of $635 million, the impact on the transmission network pool rate is about 10 percent.

So what I am trying to relate that to is an incremental cost associated with the land cost of about five to seven or, say, six million dollars.  You're looking at a rate impact on the transmission network rate of about 0.1 percent.  And in fact what you would be looking at in terms of actual cents per month is about a half a cent a month.

So with respect to what the Board would be looking at, I would understand in terms of the impact of the project -- and this potential worst-case scenario -- the impact of it on the price to consumers, it is a relatively small impact.

MS. NOWINA:  Can I ask you a question, Mr. Schneider? 

So would the current budget plus the five to seven million be Hydro One's estimate of the largest possible amount for land costs?

MR. SCHNEIDER:  It's the worst-case scenario based on the assumptions that I described at the beginning, that landowners all wanted an independent review of our offer and that all of the voluntary buyouts took Hydro One up on its offer to purchase their properties.

MS. NOWINA:  All right.  Thank you.

Mr. Ross?  Where does that get you to --

MR. ROSS:  We're almost there, in fact, and I can't thank you enough.  That is exactly the analysis that I was looking for.  It's answered my question almost in total.

The one addition to the worst-case scenario that I didn't articulate clearly enough was:   Will there be a significant increase in the overall costs, if the option to take fee as opposed to easement were engaged in this worst-case scenario?  So each property takes the fee purchase as opposed to the easement purchase throughout the entire line.

[Witness panel confers]

MR. SCHNEIDER:  I believe when the budget was put together, the assumption was that all properties would be bought in fee.

MR. ROSS:  So the original 125 contemplated the fee purchase, so that there needn't be an adjustment for the worst-case scenario in the compensation policy?  Well, I would like to thank the panel for that answer.  I would like to thank Mr. Nettleton for getting that answer organized for me, and the Board for their indulgence.  Those are my questions.

MS. NOWINA:  All right.  Thank you, Mr. Ross.

Mr. Pape.
Cross-examination by Mr. Pape:


MR. PAPE:  Thank you, Madam Chair.

Members of the panel, my name is Arthur Pape and I am counsel for the Saugeen Ojibway Nations, and I have a few questions for you regarding consultation matters, specifically with Saugeen Ojibway Nations.

I think these questions are all for you, Ms. Cameron, but if other members of the panel have appropriate information, that would be fine.

But let's start with you, if I could, Ms. Cameron.  You began working for Hydro recently specifically in January of this year; is that right?


MS. CAMERON:  Yes, that's correct.


MR. PAPE:  All right.  Now, there are a number of documents in the prefiled evidence regarding discussions from at least a year before that, and regarding meetings and regarding correspondence, all within at least a year or a year-and-a-half before you began.


You are familiar with those documents, I take it?


MS. CAMERON:  Yes.


MR. PAPE:  Is it correct to understand that you have reviewed those materials and discussed them with colleagues at Hydro so that you are reasonably familiar with those materials and the events that they reflect?


MS. CAMERON:  I would say so, yes.


MR. PAPE:  So a number of these documents are either minutes or notes that have been made by Hydro people to keep a record of meetings and discussions, and I want to ask you if -- as a result of your discussions with your colleagues or with other parties since you came to Hydro, have you been able to satisfy yourself that those kinds of materials in the record are reasonably accurate for purposes of reflecting what occurred in these meetings and discussions?


MS. CAMERON:  I believe so.


MR. SCHNEIDER:  If I could just add to that, the notes of those meetings were shared with the representatives of the Saugeen Ojibway Nations after those meetings to ensure that they were a proper reflection from both groups, the SON, as well as Hydro One.


MR. PAPE:  Thank you.  I take it, Ms. Cameron, that since you have come to Hydro, you have participated in a number of discussions and meetings with various Aboriginal parties?


MS. CAMERON:  Yes.


MR. PAPE:  And, specifically, you've been present at a number of meetings with the Saugeen Ojibway Nations?


MS. CAMERON:  Yes.


MR. PAPE:  And have you found, Ms. Cameron, that what you've heard in those meetings in the last four months is reasonably consistent with what you read about having taken place in those meetings and in the correspondence prior to your coming?  It is not -- I am not -- it's not intended as a complicated question. 


What I really mean is, in terms of the types of matters that have been discussed and the types of concerns that have been identified, have you found a continuity in what is recorded in the earlier meetings with what's been talked about since you were present at the meetings?


MS. CAMERON:  I believe so.


MR. PAPE:  And is it correct that in your position with Hydro, you also participate in discussions with other parties regarding matters that have to do with Aboriginal consultation issues, such as, for example, OPA or the Ministry of Energy?


MS. CAMERON:  Yes.  Yes, I do.


MR. PAPE:  Do those discussions include discussions with Ontario Power Generation?


MS. CAMERON:  I have had a preliminary meeting with a representative of OPG just to get to know my counterpart there.


MR. PAPE:  What about with Bruce Nuclear?


MS. CAMERON:  No.  I haven't had any meetings with Bruce Nuclear.


MR. PAPE:  All right.  So -- and is it correct that you have had more than introductory meetings with the Ontario Power Authority and with the Ministry of Energy, that you have had ongoing discussions with representatives of those two bodies?


MS. CAMERON:  I haven't myself met with anyone from the OPA, Ontario Power Authority.  With respect to the Ministry of Energy, there have been - and it is indicated in our responses both to MNO interrogatories and the Board Staff 6-1, that not only does the project manager, Gary Schneider, meet on a weekly basis with the counterpart, the vice president will meet with his counterpart and, on occasion, the president and CEO will meet with the Minister, and the subject matter of Aboriginal consultation is discussed.


MR. PAPE:  And I just got lost there.  I understood that last answer to be discussions with the Ministry?


MS. CAMERON:  Yes.


MR. PAPE:  And does that also apply to discussions with the OPA?


MS. CAMERON:  Mr. Pape, I haven't met with anyone from the OPA myself.


MR. PAPE:  Do you know if others at Hydro have met with OPA regarding consultation issues connected to this application for the Bruce-Milton transmission line?


MS. CAMERON:  Just a moment, please.


[Witness panel confers]

MR. SCHNEIDER:  Mr. Pape, early on in the project, we did have some preliminary discussions with OPA representatives.  In fact, one of the things that came out of those discussions is that the OPA had a representative at the first meeting Hydro One attended with the Saugeen Ojibway Nation approximately a year or so ago.


MR. PAPE:  That's the January 30th, 2007 meeting?


MR. SCHNEIDER:  That's correct.


MR. PAPE:  Yes.  I am going to ask you about that.


Since then, Mr. Schneider, have there been ongoing discussions with OPA about consultations with respect to this application that's before the Board?


MR. SCHNEIDER:  I would say that there have been ongoing discussions about the application.


From time to time Aboriginal affairs issues would arise, but when we would have those meetings with OPA representatives it would be about all aspects of the project.


MR. PAPE:  All right.


I would like to ask some questions about the memorandum of understanding, that is Exhibit K8.1 that was entered earlier this morning, which is an agreement -- a memorandum of understanding, I should say, between Her Majesty the Queen In Right of Ontario, as represented by the Minister of Energy, and Hydro One Networks Inc.


I am of course not asking you for legal interpretations when I ask these questions, but really asking about your understanding or the practice that has come to be, and I only want to ask you about a few aspects of this agreement.


I notice that it was executed on March 13th, 2008, and I think some questions were asked earlier by Mr. Ross about how long the process was of developing this memorandum.


I am not sure that I fully understood the answer.  I am just curious whether this agreement was worked up over a matter of several months or many months.  Can one of you tell me that?


MR. SCHNEIDER:  I believe I answered earlier that it was developed over the past year.  To me, that's over several months.  Several and many, to me, is the same thing, so my understanding is that it was prepared over --


MR. PAPE:  But the draft that was initially filed, which I understand is the same as the executed copy, the draft was in existence midway through 2007, for example; is that right?


MR. SCHNEIDER:  I believe the draft that was included in the interrogatory response to Board Staff 6.1, at least the copy I have, doesn't have a date on it.

MR. PAPE:  Well, I notice that the interrogatory was only dated in March of this year, so that doesn't tell us much.  I'm not sure anything turns on how long ago this draft came into being.  At what level of the two bodies --that is the Ministry of Energy and Hydro -– was this agreement worked out?  Were you, for example, one of the negotiators, Mr. Schneider?

MR. SCHNEIDER:  No, I was not.

MR. PAPE:  So do you know at what level, or what types of persons were responsible for -– what types of officials were responsible for negotiating this?

[Witness panel confers]

MR. SCHNEIDER:  I understand it was legal counsel as well as senior executives within Hydro One.

MR. PAPE:  And it's my understanding that Saugeen Ojibway Nation had no involvement in the development of this memorandum of understanding.  Is that your understanding, as well?

MS. CAMERON:  Yes, that's my understanding.

MR. PAPE:  Okay.  Now, do you have the memorandum of understanding there?  I want to ask you a couple of questions.

MS. CAMERON:  Sure.

MR. PAPE:  I am interested in section 7, which says:
"The parties acknowledge that any section 35 duty may be fulfilled by 
(a) the Minister, Ministry of Energy officials and agents, other Crown Ministers and their officials and agents, including boards, tribunals and other Crown regulatory bodies and decision-makers, and 
(b) Hydro as set out in the MOU."

My question is whether, on the basis of the practice that has evolved and your understanding of the roles of various parties, who or what bodies or agencies are included in (a), aside from the named parties.  That is aside from the Minister and the Ministry officials and agents and other Crown Ministers.

From what you know about how things work, what bodies are included in the term "boards, tribunals, and other Crown regulatory bodies and decision-makers"?

MR. SCHNEIDER:  I would understand that it would be boards such as the Ontario Energy Board, as an example.

MR. PAPE:  What about other Crown decision-makers?  Would that include OPG and OPA, as you understand it and as you have seen it in operation?

MR. SCHNEIDER:  Well, I can't say I have seen it in operation.  When it comes to Ontario Power Authority, Hydro One is a proponent for the project.  I'm having difficulty understanding how Ontario Power Authority would have a role, as we are the proponent for the project.

MR. PAPE:  So as far as you know, based on what you have seen in practice, 7(a) does not contemplate part of the section 35 duty being fulfilled by the OPA or the OPG?  Is that what you're saying?

Again, I am not asking you for a legal interpretation.  I appreciate that that is not your job.  I am just saying, as you understand what's in the works and what's been done or being done pursuant to this memorandum of understanding.

MR. SCHNEIDER:  That's where I'm having difficulty with the question, is the legal interpretation of what that means.

What we're trying to do as the proponent is to run a comprehensive consultation program with all parties, including Aboriginal peoples and Saugeen Ojibway Nation.

Whether or not these other parties have a role and whether or not the section 35 duty is fulfilled, I can't comment.

MR. PAPE:  All right.  But I take it, from what you have said, Mr. Schneider, and you can answer this as well if you care to, Ms. Cameron, you have not understood up to now that OPA would have any role to play in fulfilling any section 35 duty that may exist in respect of this application to construct.

[Witness panel confers]  

MS. CAMERON:  Okay.  That does seem to have some legal implications, and I guess there is a level of discomfort about someone like me or Mr. Schneider responding to a legal -- something with a legal implication.

But what I can say is that, you know, we are very clear about what our role is.

MR. PAPE:  Yes.  Okay.  Well, I will ask you some more questions later about this and maybe we will come at it in a way that you are more comfortable with.

I notice in section 14 of this memorandum of understanding that Hydro agrees to keep detailed records of all its activities in relation to fulfilling any section 35 duty in relation to the project, and to share those records with the Minister upon request.

As a matter of practice, is that carried out as a routine practice, that when you attend meetings or have correspondence or take notes of meetings, that you share those things with the Ministry?

MR. SCHNEIDER:  As we said in the response to the OEB Staff 6.1, I do speak with a Ministry of Energy representative on a weekly basis, about the project.  In general and from time to time, our Aboriginal consultation program is discussed.

So verbally there are updates provided.  On request, if notes of meetings are requested, then I will provide them.

MR. PAPE:  Now, I am going to ask you some questions in a few minutes about some discussions that have gone on between Hydro and SON about, for example, the archaeology work that needs to be done in respect of the proposal.  I know there have been ongoing meetings for a long time about that, and my question is whether you routinely keep the Ministry up-to-date on what occurs in those discussions.

MR. SCHNEIDER:  Yes.  Archaeology does come up in the discussions with the Ministry staff from time to time, and those discussions are typically based on what has happened in the previous week or so with respect to that issue.

So when issues of archaeology or any issues that we have discussed with the Saugeen Ojibway Nation arise, we do update our contacts at the Ministry.

MR. PAPE:  Okay.  Now, I notice that in section 24 of the Memorandum, Hydro is required to prepare a consultation plan and present it to the Minister within 30 days of the execution of this memorandum of understanding.  Has that plan been prepared?

MS. CAMERON:  Yes.  A draft plan has been prepared.

MR. PAPE:  Has that draft plan gone to the Minister?

MS. CAMERON:  It has been shared with the Ministry.  I don't believe it's -- I can't speak to whether it has gone to the Ministerial level or not.

MR. PAPE:  But it has gone to the Ministry of Energy?

MS. CAMERON:  Yes, yes.

MR. PAPE:  All right.  That plan was not developed in consultation with the Saugeen Ojibway Nation, was it?

MS. CAMERON:  No.

MR. PAPE:  Does that plan identify any role for the OPG?

MS. CAMERON:  No, it does not.

MR. PAPE:  Does it identify any role to be played by the OPA?

MS. CAMERON:  No, it does not.


MR. PAPE:  Does it identify any role to be played by the OPA?


MS. CAMERON:  No, it does not.


MR. PAPE:  There were notes or -- I won't call them minutes, but there were certainly detailed notes of the discussions at several meetings that Hydro has had with SON over the last year and a half, and those are all included in Exhibit C, tab 1, schedule 6.1, attachment A of the filed evidence.


I want to ask you about things that were recorded in a couple of those.  I want to start, if we could, with the notes of the meeting of Tuesday, January 30th, 2007.


Madam Chair, these are all filed in reverse chronological order, with the most recent at the top.


MR. MILLAR:  Mr. Pape, what was that reference again, I'm sorry?


MR. PAPE:  I know I had it when I left the house this morning.


MR. MILLAR:  I have C-1, schedule --


MR. PAPE:  C, tab 1, schedule 6.1, attachment A.


MR. MILLAR:  Then there is a large number of documents under that heading?


MR. PAPE:  I believe so.


MR. MILLAR:  Okay.


MS. NOWINA:  Is this document a meeting minutes document, Mr. Pape?


MR. PAPE:  Mr. Nettleton is helping here.  They're all sub-tabbed in the book.


MS. NOWINA:  Yes, yes.


MR. PAPE:  The ones I am asking about, I think, are under a major tab for Saugeen Ojibway Nation, and I think the first items in that tab are these notes of minutes -- sorry, these notes of meetings and some of the documents that were circulated at those meetings, and then the next tab is letters, and then e-mails.


MS. NOWINA:  Yes.


MR. PAPE:  There are no phone tabs that I can see.


MS. NOWINA:  I have it.  Thank you.


MR. PAPE:  I believe it's the first tab under Saugeen Ojibway Nation.


MS. NOWINA:  Does the witness panel have it?


MS. CAMERON:  Yes.


MS. NOWINA:  Okay.  You can go ahead, Mr. Pape.


MR. PAPE:  Thank you.


I think you said earlier, Mr. Schneider, that this was actually the first formal meeting that was held between Hydro One and the Saugeen Ojibway Nation?


MR. SCHNEIDER:  That's correct.


MR. PAPE:  As you said, it shows in the list of participants that Mr. Chow from the OPA was present.


I want to just point out to you what it says in the introduction, and I would -- well, perhaps you know, Mr. Schneider, because you were there.  I will just read you a portion from this introduction and you could tell us, perhaps, who said this or who explained this.


I know these are not verbatim minutes, but it says that:

"The meeting began with a description of the OPA and Hydro One and their respective roles and responsibilities in this project.  OPA's focus is on need (new wind and future potential and refurbishment of Bruce nuclear units), transmission alternatives and rationale for the Bruce-to-Milton route as the only viable option that meets the need as defined by the OPA.

"Hydro One would focus on characteristics of the specific route, present maps and orthos of the proposed transmission line, and discuss OEB and EA approval requirements, time lines and approach to consultation.

"The First Nations were advised that Hydro One and OPA were meeting with potentially affected municipalities and First Nations early in the process.  This was the initiation of our consultation process and we wanted to understand the First Nations' issues and concerns and work with them on this project to determine their interests and level of involvement."


Do you know who gave this introduction, Mr. Schneider?


MR. SCHNEIDER:  I recall it was likely representatives of both Hydro One and OPA.


MR. PAPE:  All right.  I take it that this description of the respective roles and responsibilities of OPA and Hydro One has, in fact, been reflected in the way that Hydro has carried out its consultation responsibilities for this project; that is, that Hydro has tended to deal with or Hydro has consulted with respect to the characteristics of the route and maps and orthos of the proposed line, discussed the OEB and EA requirements and time lines, and so on; that that's been the substance, generally, of Hydro's consultation efforts with SON?


MS. SIMON:  Yes.  Beyond this first meeting, at subsequent meetings where Hydro One was in attendance, if questions about, for example, the wind potential or the need arose, we would do our best to respond to those questions.  But as we got further into the meetings, the subject matter of the meeting, in my view, moved towards the project specifics and the specific concerns and issues that the Saugeen Ojibway Nation had respecting the project and how we could assist their participation in our planning processes and mitigate, to the extent that we could in our project plans, the concerns that they had.


MR. PAPE:  But those would have been plans respecting the transmission line itself, right, not plans -- not concerns with respect to the matters that are said here to be within OPA's focus; is that right?


MR. SCHNEIDER:  Yes, I believe generally -- generally, that's correct.


MR. PAPE:  All right.  Now, there's some mention in some of these documents that there were ongoing discussions over quite some time between Hydro One and Saugeen Ojibway Nations in an effort to conclude a protocol agreement between those parties, between Hydro One and Saugeen Ojibway Nations.


You are both familiar with that, aren't you, Mr. Schneider and Ms. Cameron?


MS. CAMERON:  Yes.


MR. SCHNEIDER:  Yes, we are.


MR. PAPE:  Yes.  In fact, those discussions finally culminated in an initialled agreement; that is, an agreement that was initialled for ratification purposes.  It was initialled by the negotiators from the parties on April 7th of this year, 2008; is that right?


MS. CAMERON:  Yes.


MR. SCHNEIDER:  That's correct.


MR. PAPE:  Right.  And both parties are now going through their ratification procedures in the anticipation that they will execute the agreement, if it is ratified by them both; is that right?


MR. SCHNEIDER:  That's my understanding.


MR. PAPE:  Just generally, I take it you both understand that this is an agreement which establishes some liaison arrangements and some financial and other support for Saugeen Ojibway Nation's ongoing work in respect of this project, work that they're doing in this hearing, for example, or in the EA, or in consultation discussions generally.

That's what this agreement establishes, is some liaison structure, some ongoing support, some ongoing relationship between the parties.  Right?

MS. CAMERON:  That's correct.

MR. PAPE:  And it is clear from the agreement that this agreement does not displace the Crown's consultation obligations, whatever those may be.

MS. CAMERON:  Well, we've undertaken to do the procedural aspects of the Crown consultation.  As outlined in the MOU with the Crown, the Crown has specific duties which they will need to address.

MR. PAPE:  Right.  And this protocol agreement that's now been initialled, it's consistent with that approach, right?  It doesn't, in any way, suggest that all consultation or all ongoing discussions will be only between Hydro and Saugeen Ojibway Nation?  It leaves room for consultations with the Crown.  In fact, it specifically mentions consultation with the Crown as one of the matters for which Hydro One will be providing financial support.

MS. CAMERON:  I believe that the financial support is for some capacity building, as is contemplated in the draft protocol agreement, to participate in the meetings that we have on an ongoing basis, to have some support for a -- I think it is called an environmental coordinator to undertake community information centres, so that the community citizenship can be apprised of the project, and items such as that.

I'm sorry, Mr. Pape, I don't have the draft protocol in front of me, so I -- but those things for sure I recall.

MR. PAPE:  All right.  Well, I suggest to you -- and perhaps you can recall and perhaps I will need to show you this.  I really don't want to enter this as an exhibit if we can avoid it, because it's not a concluded agreement.  It's still in negotiations until it's ratified and executed, but it does identify a number of types of costs for which financial support is to be given.

Those include discussions with government regarding consultations and regulatory processes, and they also include recruitment, planning, coordination and evidence development work with SON technical experts.

Do you recall those two things being included in the matters for which costs are to be provided?

MS. CAMERON:  The technical expert for sure, yes.

MR. PAPE:  Mr. Schneider, you don't recall this either?

MR. SCHNEIDER:  I recall there was funding included for helping the Saugeen Ojibway Nation participate in various studies as associated with the environmental assessment.

MR. PAPE:  What about in consultations with government?

MR. SCHNEIDER:  I don't recall that line item.

MR. PAPE:  All right.

Do you both, or either of you, recall that in the agreement there is a clause that expressly says that by entering into the agreement and implementing it, including accepting financial and other support that's agreed to in the agreement, that Saugeen Ojibway Nation is not, in any way, limited or prejudiced with respect to the positions it may eventually take respecting matters relating to the project?

In other words, in a very general and large sense, it is a without prejudice agreement.  Are you both aware of that?

MR. SCHNEIDER:  I guess we are struggling with being able to comment on something that we don't have before us.

I do recall discussions about that clause.  I can't recall what the wording is.

MR. PAPE:  Okay.  You know that by entering into this agreement, Saugeen Ojibway Nations were not, in any way, expressing their support for the project or for any aspect of it?

MR. NETTLETON:  Mr. Pape, Madam Chair, it might be easier if Mr. Pape could provide at least a copy of the agreement he is referring to, to the witnesses, so that they at least have some basis to review what it is that --

MR. PAPE:  Yes, it might help them, and I am happy to do that.

MS. NOWINA:  Without entering it as an exhibit, Mr. Nettleton?

MR. NETTLETON:  I am pleased to have it as an exhibit.

MS. NOWINA:  But Mr. Pape has some reservations about that, I assume.

MR. PAPE:  Yes.  I am not happy with the idea that it should be become an exhibit at this stage in the process before its negotiation and conclusion.

MS. NOWINA:  I have no problem with the witnesses having it in front of them without it being an exhibit, as long as it is clear on the record what you're asking and how they're answering it.  We can connect all of the dots when we read the transcript.

MR. NETTLETON:  Perhaps it could be marked for identification and not made an exhibit, but typically it could be marked just for identification purposes so that Mr. Pape and the witnesses could converse.

MS. NOWINA:  I think he has identified what it is.  There is a date on it and it's a draft, so I think we have that on the record.

MR. PAPE:  Yes.  I have a copy that I have written in hand on it that it was initialled on April the 7th of '08.  It is not an actual initialled copy.

MS. NOWINA:  Perhaps the witnesses can confirm their understanding of what the document is when they see it.

MR. NETTLETON:  I think that would be a sensible way of doing it.

MS. NOWINA:  All right.

MR. PAPE:  So, perhaps --

MR. MILLAR:  Mr. Pape, is there an objection to the other parties in the room seeing it, as well?  For example, I don't know if you would like to keep it out of the Panel's hands or Board Staff's hands.

MS. NOWINA:  No, Mr. Millar, if it is not an exhibit, then I don't think it is appropriate for us to have it.  That's why I want to ensure that, on the record, anything that is being referred to is clearly identified on the record.

[Document placed before the witness panel]

MR. PAPE:  So the last questions I was asking you about, the without prejudice nature of this agreement are, I think, contained in clause 8, if that jogs your memory.

MS. NOWINA:  First, I think the witnesses were going to confirm that they know what this document is.

MR. PAPE:  Thank you, Madam Chair.

MR. SCHNEIDER:  Yes.  We are familiar with the document.


MS. NOWINA:  I think, Mr. Pape, it's not going to be helpful just referring to clause 8, unless we know what clause 8 is on the record.

MR. PAPE:  Well, you will see clause 8 is in fact the clause that talks about the Saugeen Ojibway Nation not being limited or prejudiced in the positions it may take with respect to this matter, on account of having entered into the agreement or accepted the support of the agreement.  Do you see that?

MR. SCHNEIDER:  I see that, yes.

MR. PAPE:  All right.

Madam Chair, would it assist you if I read that clause into the record?

MS. NOWINA:  It would assist us if someone read it into the record, Mr. Pape.

MR. PAPE:  Well, Mr. Schneider and Ms. Cameron, you have it now.  Would you mind reading that clause into the record?  I actually may have it too, but go ahead, please.

MR. NETTLETON:  Just before you do, could the witnesses also just provide some context to -- I haven't seen this document.  So it would be helpful if they could just put their understanding on the record as to what this document is, before going into the individual clauses.

MS. NOWINA:  Yes.  That is what I intended, Mr. Nettleton.  That would be helpful.

MR. SCHNEIDER:  Yes.  My understanding of the document -- and I was at several of the meetings.  This type of a document that was discussed, is a document entitled, "Protocol agreement between Saugeen Ojibway Nations and Hydro One Networks Inc.", and what my understanding is, is that this document is to set out the process through which Hydro One and the SON will work cooperatively and work together with respect of the issues and the projects, and how the project planning can address the issues of the Saugeen Ojibway Nation.

This document, once executed, would lead to other, I will call them more substantive documents.  This is more of a process document, and the substantive documents would deal with issues that Mr. Pape raised, such as archaeology, perhaps bio-diversity, economic development, and other items that the two parties would agree require more substantive agreements, and that would all be covered with respect to the Bruce-to-Milton project.


So this is the first of a series of agreements, just being a protocol agreement.


MS. CAMERON:  If I could just add, this is in keeping with the overall Aboriginal relations policy that Hydro One has adopted, and more recently revised in December of 2007.  And it's also in keeping with the Aboriginal consultation sort of approach, which is:  Speak to the Aboriginal communities, First Nations and the Métis communities, early in the engagement; discuss, listen to concerns; hopefully address some the concerns.  So this is in keeping, basically, with our overall policy with respect to Aboriginal consultations.


MS. NOWINA:  Thank you.  I have one other question for you.  Has either party formally agreed to the clauses in that draft document?


MR. SCHNEIDER:  As Mr. Pape mentioned, both parties have initialled it and are now taking it to our respective organizations for ratification and signature.


MS. NOWINA:  Thank you.


Oh, now you are going to read clause 8, I believe?


MR. SCHNEIDER:  Okay.


MS. CAMERON:  Clause 8:

"By entering into this agreement and implementing it, including accepting the financial and other support agreed herein, Saugeen Ojibway Nation is not in any way limited or prejudiced with respect to the positions it may eventually take respecting matters relating to the project in consultation and regulatory processes that are now planned or may be created respecting the project, including ongoing discussions with Hydro, consultations with government and the OEB hearing, the EA and other regulatory processes."


MR. PAPE:  Thank you.


And perhaps if you wouldn't mind, just so there is an understanding of the scope of this agreement and the activities it contemplates, perhaps you would please read clause 5.


MS. CAMERON:  Absolutely.  Clause 5:

"Hydro will provide the funds identified in schedule C on the signing of this agreement for Saugeen Ojibway Nation's costs during the current period while planning and preparation for consultations with the government, as well as participation in regulatory processes are ongoing.  Schedule B specifies the funds the parties agree that SON will reasonably require during this period from July 2007 through June 2008 for the following purposes:

"(I) SON process for the identification of rights and interests that would be affected by the project, as well as SON and community consultation processes;

"(ii) Participation in SON/Hydro liaison committee;

"(iii) Discussions with government re consultations and regulatory processes;

"(iv) SON coordinate a position and other environmental office functions;

"(v) Recruitment, planning coordination and evidence development work with SON technical experts;

"(vi) Legal advice and other professional services;

"(vii) Communications with SON communities and members;

"(viii) Planning for and participation in regulatory processes;

"(ix) Negotiation of continuation of the agreement;

"(x) Administrative overhead; and 

(xi) Miscellaneous related expenses or tasks."


MR. PAPE:  Thank you very much.  Those are the aspects of that draft that I wanted to have you acknowledge.


It my understanding that -- and this may be a question for both of you, Mr. Schneider and Ms. Cameron.  It's my understanding that discussions between Saugeen Ojibway Nations and Hydro have gone on for quite some time regarding the nature and extent of the archaeology work and the biology work that needs to be done with respect to this transmission line proposal in order to understand its potential impacts on the ground and other types of environmental impacts.


I believe you have both been at meetings in that respect that have dealt with those questions; is that right?


MR. SCHNEIDER:  Yes, I believe there have been two types of meetings in that respect, and one has been the meeting of what was termed the liaison committee of Hydro One and Saugeen Ojibway Nation representatives.  Certainly in those meetings the issue has been raised.


Secondly, there's been other meetings and conversations between Hydro One's environmental studies staff, along with representatives of the Saugeen Ojibway Nation and some professional consultants dealing in archaeology and other matters related to the environmental assessment.


MR. PAPE:  All right.  Now, my understanding is that those discussions are ongoing and they're still continuing; is that your understanding?


MR. SCHNEIDER:  That's my understanding.


MS. CAMERON:  Yes, it is.


MR. PAPE:  All right.  I understand there are some outstanding questions and disagreements that have not been resolved, first, with respect to the archaeology work that needs to be done.


I understand that Saugeen Ojibway Nations' positions about the nature and extent of the work that needs to be done for this project is quite different from the understanding that Hydro has about what work needs to be done and what work has been contracted for with respect to archaeology.


Is that your understanding?


MR. SCHNEIDER:  I understand there have been a number of discussions between the Saugeen Ojibway Nations' consultants and Hydro One's environmental staff respecting those issues.


I don't know the details or I can't comment on the details of what's at issue at this point in time.  We're hopeful that over time we will be able to resolve those issues.


MR. PAPE:  But you agree with me that those issues have not been resolved about the nature and extent of the archaeology work that needs to be done?


MR. SCHNEIDER:  My understanding is those issues are still being discussed.


MR. PAPE:  Is it also your understanding that those differences affect not only the nature of the work, but how long it would take to do the work for archaeology?


MR. SCHNEIDER:  I understand the issues are still there.  I am not sure how it would affect the timing of the project at this point.


MR. PAPE:  My understanding is that's been discussed quite a bit and that what Hydro's staff and officials have said in a number of those meetings is that they have a contract, they have archaeologists retained, they have a work plan and that to do the kind of archaeological work that SON's people and consultants say is required would take much more time, and it takes them outside the scope or mandate that Hydro has agreed to with its consultants.


Are you not familiar with that substantive discussion?


MR. SCHNEIDER:  I understand there are issues, but I am saying those conversations and discussions are continuing.


MR. PAPE:  I am asking you -- sorry?  Sorry to cut you off.


MR. SCHNEIDER:  I will conclude we're hopeful that we can sort out those issues and move the project along while it is still addressing the issues of the Saugeen Ojibway Nation with respect to archaeology.


MR. PAPE:  I am sure that is so.  What I was asking you is whether you agree with me that one of the components of the matters that are not yet resolved is a timing issue, the time it would take to do the kind of work that Hydro has committed to versus the time that would be required to do what Saugeen Ojibway Nations' consultants say is required?


MR. SCHNEIDER:  Yes.  I believe timing is still something that is being discussed between the parties.


MR. PAPE:  The parties haven't established any process for resolving those disagreements, have they?  They're going to continue to talk, but there is no process for resolving the disagreements?


MR. SCHNEIDER:  The parties are continuing to talk about how to resolve those things.


MR. PAPE:  And that's the only process that we have right now; right? 


MR. SCHNEIDER:  Yes.  We're hopeful that that is one of things that gets addressed as part of the environmental assessment for the project.

MR. PAPE:  There are similar unresolved issues concerning the biology research, baseline data, development, impact studies and so on.

There are analogous unresolved questions about that as well, aren't there?

MR. NETTLETON:  Madam Chair, I am sorry to interrupt my friend, but it strikes me that we're crossing that line and going into the area of the environmental assessment.

I was interested in understanding where Mr. Pape was going with this questioning on archaeology, and it seems like the last response that Mr. Schneider gave was a response relating to other processes being available, namely the environmental assessment process.

It strikes me that we're going to go down this same path with biological data, and all of that is going to be information and subject to scrutiny under the environmental assessment process.

I thought it was very clear that this process is one that is not including the matters that are going to be before the environmental assessment process.

MS. NOWINA:  Mr. Pape, do you have a response to that?

MR. PAPE:  Yes.  I fully understand that we're not dealing with the environmental assessment process here, Madam Chair, that that is not your responsibility, and I wasn't asking the questions in that context.

The witness and Mr. Nettleton have suggested that these matters may get resolved in the environmental assessment or in that context.  But I was asking these questions as aspects of the ongoing consultation and discussions that Hydro is having with Saugeen Ojibway Nations, and all I'm seeking to do is identify two substantial areas that are being discussed between the parties and on which there is, as of now, no resolution.  That's all I'm doing.

MS. NOWINA:  Mr. Nettleton, I certainly don't want to get into the EA process, but the area of Aboriginal consultation is one that we're all -- is new to most of us.  So for that reason, I am going to give Mr. Pape some leeway.  As we get into argument, we can discuss the weight of the matters coming forward.

MR. NETTLETON:  Thank you, Madam Chair.

MS. NOWINA:  Go ahead, Mr. Pape.

MR. PAPE:  Thank you, Madam Chair.  I am not seeking to go any further than to establish that these issues are still outstanding.

Would you agree with me, Ms. Cameron or Mr. Schneider, that there are substantive matters outstanding between SON and Hydro about the type of work that needs to be done and the time it will require, and how the work should be done, respecting biological issues associated with this project?

MR. SCHNEIDER:  Yes.  As I mentioned, discussions on those issues are continuing.

MR. PAPE:  Right.

MS. CAMERON:  Mr. Pape, I would also like to add, I think we have had quite a positive and productive relationship, from my experience sitting at the table with the Anishnabe up in that area.

The result of that is the initial protocol agreement.  I think that is a good foundation from which we move forward, and I think that there is every intention to work together to resolve the outstanding issues.

MR. PAPE:  Thank you, Ms. Cameron.

You are both aware, I take it, or Ms. Cameron anyway, would be aware that there have also been discussions between Saugeen Ojibway Nation and the Ministry of Energy, including a meeting at which the Minister of Energy himself was present for some time, to discuss a consultation process between Saugeen Ojibway Nation and the Crown, with respect to energy matters that would impact on Saugeen traditional territory and asserted treaty and Aboriginal rights?

MS. CAMERON:  Yes.

MR. PAPE:  You are aware that in the month of April, there was a meeting at which the Minister himself attended for that purpose?

MS. CAMERON:  I can't remember that exact date.  I remember it was shortly after the initialling of the protocol, yes.

MR. PAPE:  Right.  And are you aware that in that meeting, it was agreed that the parties would create a small working group to create a first draft of an expedited process for consultation on energy issues generally, that may bear on Saugeen Ojibway territory and rights?  Are you aware that they --

MS. CAMERON:  Well, I was aware that there was contemplation of a joint working group -- is that what it's being termed?

MR. PAPE:  Yes.

MS. CAMERON:  I wasn't sure about the expeditious manner in which it would be approached, but I knew there was a working group as a result of that meeting.

MR. PAPE:  All right.  Are you aware that that working group has not yet met, but it is expected to do so in the next week or two or three?

MS. CAMERON:  No, but thank you.

MR. PAPE:  All right.

Now, I just want to take you to a couple of portions of the meeting notes from January 30th, 2007 again.

If you would look at the second page, under "discussion highlights", I just want to read to you a couple of portions and ask you some questions about that.

Starting right under "discussion highlights":
"The First Nations commended Hydro One for coming to them early with this proposal.  They were somewhat critical that the OPA had not talked to them about the IPSP yet."

And then if you would go down to the next paragraph, and I just want to start with the last sentence:
"Hydro One was here to understand the First Nation impacts and it recognized there is much to be done."

And continuing in the next paragraph:
"The First Nations stated that consultation should have occurred when the Bruce plant was first constructed.  Questions were raised about whether the new line would serve the new build at the Bruce, and result in more nuclear waste.  The First Nations stated that they had not give their support to new nuclear and more waste in their territory.  It was clarified that the transmission line would only accommodate the return to service of the existing Bruce units, and existing and future wind potential.  It was further clarified that Bruce Power and the wind proponents from the two renewable requests for proposals have contracts with the OPA for the energy produced from these developments and, hence, the need to get new lines in place to transport this additional power from the Bruce area.  The new line provides capacity for 725 megawatts of committed wind, two units returned to service at Bruce (about 1500 megawatts), and about a thousand megawatts of future wind."

Under "consultation", you will see this, starting right under the heading:
"Chief Kahgee raised the issue of 'consultation/ accommodation of First Nations' and questioned OPA's 20-year plan and absence to date of consultation.  The Chief questioned whether Hydro One and the OPA had been charged with the Crown's duty to consult.  Both Hydro One and the OPA stated that they believed they were.  They noted a serious issue to address is how does the Crown properly engage the First Nations on these interrelated power issues in their territory?  Saugeen and Nawash see themselves as key players.  Questions include:  What does the process look like?  What does long-term involvement mean?  What activities will impact on the First Nation activities?  What is the mitigation strategy?  The First Nations see all of the projects in the area as interrelated, and proponents and the Crown need to look at these things together.  

I just want to read to you two more paragraphs under the heading "IPSP":  

"The First Nations expressed interest in knowing the number of projects in the IPSP planned for their territory.  OPA noted there were some key areas in the province where energy development was focussed.  Northern Ontario, Manitoulin Island and about half a dozen projects on the Bruce Peninsula, which is very rich in wind potential.  The OPA noted that the IPSP is a plan, while the Bruce transmission line at this time is a project that needs to proceed ahead of the IPSP process.  The First Nation responded that the distinction was not relevant to them.  Projects are all linked.  The chief noted that they had met with the Ministry of Energy where a 20-year forecast was set out.  Nuclear power was expected to be about 50 percent of the energy mix due, in part, to the planned phase-out of coal.  Saugeen Ojibway territories are very prominent and significant for supplying energy needs of the province.  The chief noted that Hydro One, OPA, Bruce Power and OPG should recognize that all of these energy projects are linked in the area.  Everything is linked and projects can't be separated."


Then one more under the heading "Benefits of Energy Development to First Nations".  It says:

"The First Nations recognize and appreciate that government is trading off coal for other sources of energy, which is a good thing, but at the same time they are trying to move more energy development into their territory.  The question is, What is in it for First Nations?  What are the benefits for the Chippewas of Saugeen and Nawash?  They noted that despite wind and nuclear contracts, OPA has not come to speak to Saugeen and Nawash."


 And, last, the last portion I am going to read is under the heading "Wind", and the notes say:   

"What is the future wind potential/impact specifically with respect to Nawash and Saugeen?  OPA noted there is about 200 to 400 megawatts of potential wind in the Owen Sound to Tobermory area.  There is a 230 kilovolt line from the Bruce complex to Owen Sound now.  There would be much consultation before a line north of Owen Sound up the peninsula would be built."


Continuing over the page:

"First Nations questioned whether it was possible to run the two processes, the EA and OEB, in parallel.  EA requires mitigation.  Hydro One responded that the EA consultation and results would be fed into the OEB application as the process moved forward.  The First Nation noted under certain conditions, they would need to go back to OEB and not use consultation, which may be a more adversarial approach."


Now, I have read all of that to you to simply ask you whether you would agree with me that the types of concern that are identified and expressed by the First Nation in these discussions are the types of concerns that have continued to be expressed by the Saugeen Ojibway Nations in your -- in Hydro's meetings with them.  


I don't mean line for line, but I mean, generally speaking, the concerns raised here in this meeting about impacts of increased energy developments in their territory and the role that their territory is being asked to play, and the concerns of the impact that would have for the territory or the Saugeen Ojibway, and whether all of this would benefit them, you have heard those kind of concerns expressed at other meetings since then, have you not?


MR. SCHNEIDER:  Yes, we have.


MR. PAPE:  I just want to take you to another example of such concerns expressed.  If you would look at the meeting notes from November 30th, 2007 in the same series of documents, I see here that you were present at that meeting, Mr. Schneider?


MR. SCHNEIDER:  Yes.


MR. PAPE:  This was a meeting held at the Nawash band office in Cape Croker.


I just want to take you to the second heading in this document, "Concerns of Saugeen Ojibway Nation", and it says:

"The following concerns about the project were expressed by Chief Kahgee:  

"Aggressive project schedule - unrealistic project schedule given the size of the project and the amount of work required to address SON's issues in the EA process."  

"Urgency of need - SON is not convinced of the project urgency.

"Environmental impacts on SON - concerned about impacts on animal species, migratory patterns, extinction threat.

"Over-reliance on SON treaty and traditional lands - Saugeen Ojibway Nations' view is that they have made their contribution to the province's energy needs (example, nuclear facilities, nuclear waste issues, transmission lines).

"Negative impact on Saugeen Ojibway Nation vision of their future and development - concern the project will impact on how Saugeen Ojibway Nation develop within their treaty and traditional lands.

"Contract uncertainty - Saugeen Ojibway Nation do not understand the financial implications that drive project urgency, i.e., the value of the contracts signed between the government and Bruce Power.

"Cumulative effects - concern that this is yet another project in addition to others that create cumulative effects on their treaty and traditional lands, also a concern that this project will lead to future generation projects in SON treaty and traditional lands.

"Local benefit - concern that these projects will provide little or no benefits to SON communities."


And, finally:

"Crown involvement - concern that the Crown is not fulfilling its duty to consult."


Mr. Schneider, these notes, they do reflect concerns that were expressed at that meeting, don't they?


MR. SCHNEIDER:  Yes.  These notes reflect comments made by Chief Kahgee at the meeting, yes.


MR. PAPE:  That is about eleven months after the meeting that we looked at previously from January 30th.  So that's consistent with what you told me earlier, Mr. Schneider, that you have heard these kind of concerns expressed in meetings after the January '07 meeting?


MR. SCHNEIDER:  Yes.


MR. PAPE:  Now, I want to ask you --


MR. SCHNEIDER:  Can I just take you to the next section in those meeting notes of November 30th?


MR. PAPE:  Oh, please do.


MR. SCHNEIDER:  Maybe just to finish the thought there, that in the next section of those notes on page 2, Chief Kahgee expressed his expectations for moving forward and acknowledged that there was lots of catching up to do and that there was work to do on both sides to address the concerns and to move forward with the work.  


And I believe that an important step or first step in that process was to finalize a protocol agreement, which we spoke of earlier --


MR. PAPE:  Right.


MR. SCHNEIDER:  -- which was a positive step in moving forward to begin addressing those issues.  Again, as we mentioned earlier, we're hopeful this agreement leads to further substantive agreements that will allow the project to move forward, but, at the same time, addressing the concerns of the Saugeen Ojibway Nation.


MR. PAPE:  Right.  Thank you for that addition.  I just want to remind you of what we saw in the January 30th, 2007 meeting notes about the respective responsibilities of OPA and Hydro.


It's my understanding that Hydro has not engaged in consultations with Saugeen Ojibway Nation on the items that are addressed -- sorry, the items that are listed in that paragraph of the notes from January 30th as within OPA's focus; namely, the need for new wind and future potential and refurbishment of Bruce nuclear units, transmission alternatives, rational for the Bruce-to-Milton route as the only viable option that meets the needs as defined by the OPA.


My understanding is Hydro One has not sought to consult with Saugeen Ojibway Nation on those issues?


MR. SCHNEIDER:  As I mentioned previously, these issues, as they would have come up in subsequent meetings, Hydro One tried to be helpful and to provide information.  In fact, as an example, we provided information from the Ontario Power Authority's website that gave information on wind potential and wind project sites.  That was information that was sought by the SON, and we provided what we could find.


But certainly as the meetings have moved on, we have focussed on the project aspects and the issues that the Saugeen Ojibway Nation has with the project itself.


MR. PAPE:  Right.  So Hydro never saw it as its responsibility to get a fuller understanding of what SON's concerns were on a territorial basis, for example, about -- well, the concerns that we just read into the record expressed from the November 30th meeting as it has to do with the impacts on the territory and SON rights, not of the transmission line itself, but of the energy projects, that of the transmission line is designed to service or facilitate.

Hydro has not sought to engage in discussions or consultations with SON on that aspect of this project.  Right?

MR. SCHNEIDER:  Just a moment.

[Witness panel confers]

MR. SCHNEIDER:  Certainly in the meetings we have when these issues come up, we understand, we try to understand them and document them.  But some of these issues are issues that are likely better addressed between the Crown and SON, or other project proponents and SON when it comes to other energy projects.

So we do what we can, in terms of providing information, but Hydro One's project is the project that is before the Board today.

MR. PAPE:  Right.  You know, Mr. Schneider, because you have been here since the beginning of this hearing, and it has been made very clear repeatedly by OPA witnesses and others that three specific needs identified by OPA are the drivers, the primary drivers, let's say, for this application.

One is the expected return to service of two units at Bruce.  The second is the time when committed wind projects will be ready to go on line in the Bruce, up to total of, I think, 750 megawatts.  And the third driver is the 1,000 megawatts of anticipated or planned wind to come out of the Bruce area.  Right?  You have heard those and you are familiar with that?

MR. SCHNEIDER:  Yes, I have heard that.

MR. PAPE:  My question is this:  That it's my understanding that OPA has identified those drivers and OPA asked Hydro to develop the line, as we have heard repeatedly, primarily because of those needs, and it is my understanding that OPA has not, in any way, sought to establish a consultation process with SON, specifically about its expectation that this line would facilitate 1,000 megawatts of new wind energy project development from SON territory.

MS. NOWINA:  Is that a question, Mr. Pape?

MR. PAPE:  Yes.  That's my understanding, that they have not done that.  And I want to know whether that's your understanding, as well, that OPA has never sought to establish such a consultation.

MR. NETTLETON:  Madam Chair, Mr. Pape is asking a question to people who are not from the OPA.

I am not sure how he could get an answer to the question regarding whether or not the OPA has established a consultation program with respect to any of the future wind generation, or any other element of the IPSP.

These witnesses are not here for that purpose.

MS. NOWINA:  I think it is fair for them to respond, if they have no knowledge, that they have no knowledge, Mr. Nettleton.

MR. SCHNEIDER:  I am not aware of their plan.

MR. PAPE:  Sorry?

MR. SCHNEIDER:  I am not aware of their plan for that.

MR. PAPE:  You are not aware of them -–

MR. SCHNEIDER:  Their plan for that.

MR. PAPE:  Their plan for that?  

Ms. Cameron, you said at the beginning of your evidence that you are in touch with a number of other agencies and bodies, including from time to time the OPA?

MS. CAMERON:  No.  OPA was the one that I hadn't had any meetings with.

MR. PAPE:  I see.  And so are you aware of any consultations that OPA has proposed or suggested or carried out with Saugeen Ojibway Nations, with respect to that issue about the thousand megawatts of new wind that this line is designed to facilitate?

MS. CAMERON:  Not having any discussions with them, no, I am not aware.

MR. PAPE:  Do either of you think you would know about that, if it was going on?

[Witness panel confers]  

MS. CAMERON:  Mr. Pape, can I ask you to repeat the question?  I'm sorry.

MR. PAPE:  Don't you think you would be aware of such consultations, if they were planned or ongoing?  After all, we're talking about Hydro's project, and I am asking -- I mean it has already been made clear to me that Hydro itself has not engaged in consultation discussions specifically about that issue.  It's been explained in the meeting notes and so on that that's part of OPA's focus.

So I have asked you whether OPA has itself planned or engaged in such conversations.  I have put it to you that they haven't.  You said you don't know their plans.

I put it to you that if such consultations had been planned or were ongoing, I put it to you that you would know.  Don't you think you would?

MS. CAMERON:  We might know, but what I do know is that we, as part of the process, advise the Crown of the concerns of the SON, through the regular meetings that take place.  I am not sure if they work with the OPA.  I can't speculate on that.

MR. PAPE:  All right.  There was of course a meeting on January 30th that Hydro and SON held together, and Mr. Chow of the OPA was present.  Has anyone from the OPA been present at any subsequent meetings between Hydro and SON?

MR. SCHNEIDER:  Not to my knowledge.

MR. PAPE:  Thank you.  Those are my questions.

MS. NOWINA:  Thank you, Mr. Pape.

Before we continue with cross-examination of this panel, I wonder if we might have Mr. Fallis' issue and submissions on that.  So, Mr. Fallis, thank you for coming.
MOTION


MS. NOWINA:  To set the context of this, Mr. Fallis, I note that on May 11th, yesterday, Sunday, you sent a letter to the Board informing us that you were requesting that summons be sent to two parties, requiring them to appear before us on Wednesday of this week.  One of those people was Ken Whitbread, who is a manager in the Niagara Escarpment Commission, and the other was Catherine McLennon, who, according to your letter, is an assigned officer of the Ministry of the Environment in charge of the application made by Hydro One Networks to the Minister of the Environment for approval of this project under the Environmental Assessment act.

Mr. Fallis, can you give us your reasons for requesting these parties to appear?
Submissions by Mr. Fallis:

MR. FALLIS:  Well, first of all, I can indicate that with respect to Catherine McLennon, I will abandon the request for that.  And I am going to ask for a variance on the person, of the representative of the Niagara Escarpment Commission.  The person, and I have a draft summons in the name of that person who would be a substitute, would be Mr. Neil Hester, H-E-S-T-E-R, who is a senior policy manager with the Niagara Escarpment Commission.

My reason for the request, and I will leave it only with that officer, is this:  This is a hearing at which the intervenors have a right, as do others, to call evidence.

Some people can be called without the need of summons.  Some people will not come but with a summons.  But it is still an exercise of the right of intervenors to call evidence to put before the Board.

I would be pre-empting my questions that I would ask of the panel, but I will share those with you.  The material before the Board is in the form of prefiled evidence.  There's been very little information beyond what's prefiled that's been before the Board, other than through what has been, one, through cross-examination, and cross-examination of land issues that would require -- perhaps require response from parties on that issue.


I don't know what the answers to the questions will be that I would put to this panel.  Depending on the answers that I would get, I would like the opportunity of being able to call a representative of the Niagara Escarpment Commission for the purpose of setting out the parameters of the act as it relates to the application that has been prefiled.


I might indicate, if the Board would look at the maps in the Halton area that are attached to the prefiled evidence, you will notice that there is no reference in any of the maps, which are artists' -- artistic maps drawn with orange colours and yellow colours with a map with green and dotted red lines, as to where the lines are.  


There's no indication on any of the material that is before the Board as to where the land crosses the Niagara Escarpment.  It does.  I don't know where it is from reading the document, and I cannot locate it.  I have cross-referenced it and attempted to cross-reference it, and I have cross-referenced it by looking at the plan, the Niagara Escarpment plan, and it still does not indicate where it is.


There is -- I might indicate, if the Board would turn to the section of the prefiled evidence which is found at Exhibit B, tab 6, schedule 1, the -- if the person operating the overhead could locate that?


This is -- it talks about, up to that point, the different aspects, but the last thing is "Other matters/agreements/approvals".  It talks in paragraph number 1 about system impact assessment.  It talks about, number 2, customer impact assessment; 3.0, stakeholder and community consultation.  One would look at that and see what are the elements of the community.  There is mention of government ministries, agencies, municipal officers and staff were consulted, county regional and municipal representatives along the proposed route on the project and identified potential local impacts and concerns.


There is no mention in that of Niagara Escarpment Commission.


The environmental assessment approval is given its own head in section 4.  


Five is compliance with the industry standards.  


Six are land matters, which is expanded out for details at Exhibit B, tab 6, schedule 9, and other approval requirements.


I think it is very interesting to note that these are the other ones that are there.  It says:

"Hydro One will address the following regulatory requirements.  Additional requirements may be identified during the EA process and, hence, the following is not to be interpreted as an all-inclusive list."


But the -- so encroachment permits and land use permits for the Ministry of Transportation, agreements from rail and pipeline companies for crossings, approval and permits for road crossings, vehicle restrictions, noise control, et cetera, from regional and local municipalities under various bylaws.  The Niagara Escarpment is again not mentioned.


The Niagara Escarpment act is a provincial plan, which is a priority level higher than the provincial policy statement, which can be looked at.  And if you wish to look at the statement that is found in the prefiled evidence, that statement is -- if you would turn to -- that's Exhibit B, tab 6, schedule 5, appendix 13.  And on page 25 of that schedule - and perhaps that can be brought up, as well - it says, under section 4.9 of that act that:

"The provincial plan shall take precedent over policies in this provincial policy statement to the extent of any conflict.  Examples of these plans created under the Niagara Escarpment Planning & Development act and the Oak Ridges Moraine Conservation act, 2001."  


It's a very, very high standard.  In other words, those provincial plans have an importance level beyond that of the provincial policy statement.  


Under the Niagara Escarpment act -- I have copies of the act for purposes of -- I am somewhat in a quandary here a little bit, before I go on with that, is because I do not believe this should be the subject of a motion to the Board for a summons.  


It should be an administrative function like a court where you attend at the counter and ask for the summons to issue.  I don't think it -- the Board should not be in a position where it is issuing discretion as to whether it should issue or not.  


I think it should be an administrative function, just as it is in a court where a summons is requested.


I have looked at the Statutory Powers Procedure act, and all it does is it provides that one may issue, but it doesn't say that you have to apply to the Board for it.  It is a right, I would suggest, under the act to compel the attendance of somebody to come before the Board, and if that person is not capable of giving evidence for some reason, the Board can make a decision at that time.  But I don't think a party should be restricted on who they bring to the Board.  I think that should be at the panel level at the time the person is called to see whether that evidence is to be received or not.


Having said that, I don't think it should be a motion to the Board, which I am seeming to be invited to make here, to justify my reason for the application for a summons.  It should be administratively handled over the counter of the Board office.


In any event, having said that, the position is simply this -- and I have a copy of the Niagara Escarpment act that is here.  I have multiple copies, should you need it and if the Board would like to -- members would like it to be circulated, I have about 15 copies of that, of the relevant sections I would wish to refer to.  Could that be circulated?


[Document circulated through hearing room]


MR. MILLAR:  Exhibit K8.2, Madam Chair, and they are excerpts from the Niagara Escarpment Planning & Development act.


MS. NOWINA:  Thank you.

EXHIBIT NO. K8.2:  EXCERPTS FROM THE NIAGARA ESCARPMENT PLANNING & DEVELOPMENT ACT.


MR. FALVO:  The front page of the act sets out a highlight of what the different sections are, but the section I wish to go to is section 23, which is found on page 12 of 22 of the document that is enclosed.


It talks about -- thank you.  It talks about development requirements.  It says:

"Despite any other general or special act ..."


This is under the Niagara Escarpment Planning & Development act:

"Despite any other general or special act, if an area of development control is established by regulation, no person shall undertake any development in the area unless such development is exempt under the regulations or unless the development complies with a development permit issued under the act."


If we go over to section 24.3, the act says this, and the operative part, the first part, isn't as relevant as the middle part:

"No building permit, work order, certificate or license that relates to development shall be issued and no approval, consent permission or other decision that is authorized as required by an act ..."


Which this Board is authorized to make a decision, as is the Ministry of the Environment under the Environmental Assessment act.  It says:

"No approval, consent, permission or other decision is authorized or required by an act and that relates to development shall be made in respect to any land, building or structure within an area of the development control, unless the development is exempt from regulations or a development permit relating to the land, building or structure has been issued under this act."


That's the nub of that section.


So bottom line is -- is that I don't know the answers that I would get -- or intent I would get from the questions I will ask, but in the event that I get answers that do not seem to jive with the -- with what the law is, I would like to be able to call somebody from the Board who can talk about (a) where the line crosses the Niagara Escarpment, I would like to know the names of the owners that are underlying that line, and I would like to know if a development permit application has been made, is one in progress, because this whole process has been about being in sync, and we have not two acts -- the Environmental Assessment act is one act.  The Niagara Escarpment act is its own act and it is a third act that this Board has to be mindful of, I submit, and we have to be in step.


And if no application has yet been made, I would submit that we are significantly out of step with that act and that that act may trump the environmental assessment process, as well, because of the fact that this is no act -- no decision can be given until a development permit is issued.


So I think it is very relevant that that witness should come to explain, to the extent that there are any discrepancies, and, unfortunately, we're in a time-compressed situation here where this hearing must end, by the Board decision, this Friday, so you have to anticipate that they may need somebody to come.  I wish to be able to have a summons that I can serve on somebody from that party.  We're not asking them for the decision.  I wouldn't go there, because there hasn't been an application.  I just want to know the parameters of how the act applies, how it fits in with the Province, and so this Board can know, because I think we all need to know the answers to those questions in order to make an informed decision.  And without that information, I submit that it would be, we're making decisions in the dark.  And I think that they need to be here.

I would put it this way.  If, for example, the Board were to grant a leave to approve under this section 92 application -- which this section suggests that vis-à-vis the Niagara Escarpment, it cannot do on the Niagara Escarpment lands but maybe it can do it for the rest of the line -- and if the EA process were to be followed and approved and the Niagara Escarpment were to say "no" to a development permit, with the jurisdiction that it has, I would like to know what Hydro has done all of these different -- Hydro One Networks Inc. have got all these alternatives in the event of outages or dispatching power, of all of the things we talked about in the past week or so, I would like to know what the contingencies they would have in the event of application rejection, because that is really what it is.

That can be both in your decision not to grant it as an application rejection, and NEC may have the same thing, even the EA.  So all of those things, I think we need to know those answers, and I think it would be very prudent to have somebody before the Board in the eventuality that the answers we get aren't sufficient to do that.  For that reason, because I don't want to slow the process down, I would like to have the process sped up, and if somebody can be available after the examination of these witnesses to answer questions that aren't fully responded to in this application, I would suggest that that would be appropriate to have that witness brought before the Board and with -- under 7, so that he can explain to the Board how this act intertwines and works with the existing application that is here.

Those are my reasons for requesting this summons.

MS. NOWINA:  Right.  Thank you.  Mr. Fallis, I understand that Mr. Nettleton objects to these summonses being issued, but before I get comments from him, I have a few questions for you, just so I completely understand your concerns here.

The first is:  I take your comments to indicate that you take no comfort that this Board, if it should approve this application, would make it conditional on other approvals.

MR. FALLIS:  Well, it's not a matter of comfort.  It is a matter of -- a lot of Boards, and I hadn't appeared before the Ontario Energy Board before, so I don't know the habits that it has, or the positions of policy or protocols.  For example, the Ontario Municipal Board -- who has a mandate, they feel, of planning -- will not make a decision conditional on -- For example, I have one right now that is on an application that has been made under the Drainage act for draining a quarry, and they have refused to make a conditional decision.  They want to have the ultimate say in the planning process after all sub-decisions are made.

I would suggest that this Board would be making a decision in the absence of knowing that it can actually cross that line.

I think this Board would want to know if this line can actually cross the Niagara Escarpment or if it cannot, because if it cannot cross the escarpment, it makes your decision pretty -- quite a bit different.  This example, if you go back and look at the chart that -- I don't have the exhibit number here -- the one with the little boxes where we had all of the different alternatives, and we got down to the one at the bottom that had this project, Bruce to Milton, was the one that had the answer "yes" for planning issues.  That was such a subjective test that was put there.  You know, the Niagara Escarpment wasn't even a factor in that test.  The answer should have been a clear "no" because it didn't clear all of the planning hurdles.  Therefore, if you didn't clear all of the planning hurdles, you had two comparable projects -- one to Guelph and Crieff, I think it is, and the other to Milton.  Those are things that probably there would be, you know, they would be two that you would be looking at, not just one.

MS. NOWINA:  Just to be clear, Mr. Fallis, if we approved the project, it would be conditional on other approvals.  Even if it were not, the project cannot go ahead without the proper approvals from the EA.

So the pertinent point, perhaps, is that we haven't discussed the impact of those other approvals not being granted on the project.

Now, you asked who you could put those questions to.  Why couldn't you have put those questions to, and why can you still not put those questions to Hydro One?

MR. FALLIS:  I can still put those questions.  I don't know the answer I am going to get, and if I have to turn around and -- I don't want to ask for an adjournment of the hearing, so I want to have the benefit of having somebody that I could call in the event that the answer is not accurate, or is given with an answer that needs clarification.  I would like to have the ability to allow the Board to understand the correct answer from the party that is dealing with that jurisdiction.

I don't see the harm in that.  I think the Board should be pleased that that is being advanced so the hearings don't get severed and we go over beyond the end of the week.

I have attempted to put a process in place that will allow somebody to be called if the answers aren't the ones that we get.

I might indicate one other thing, that the issue as to whether or not the Board can or cannot make a conditional decision, those are -- it's a legal question, and there has been some decisions in the court that you may wish to seek counsel on, as to whether the Board can actually do it, vis-à-vis the Niagara Escarpment Commission, in any event, because other boards have had trouble making decisions in conducting hearing with that in play.

MS. NOWINA:  That might be a matter for argument, Mr. Fallis.

MR. FALLIS:  It could be, yes, certainly.

MS. NOWINA:  My third question to you, Mr. Fallis, is:   Given your concerns, why didn't you make this request sooner?

MR. FALLIS:  Well, first of all, the Niagara Escarpment Commission -- all I need to do is bring an application before the calling of evidence, and witnesses are often not -- they only have to be there during the case.  It is still ahead of the calling of any evidence on behalf of our group, and regardless, it doesn't seem like one which -- it is an administrative function in the courts.  I don't think it should rise above an administrative function at this level to call a witness.  And the witness is, you know, it would be -- I don't think that is --

MS. NOWINA:  We have been in oral hearing for seven days now, Mr. Fallis.  This is the eighth day.  Why couldn't you have brought this request earlier?

MR. FALLIS:  It could have been brought earlier.  It is still brought before the intervenor -- these intervenors wish to call their case, and right now, it appears to be two witnesses.  One would be Mr. Hester, if he can be there, and the other is the prefiled evidence of Mr. Brill.

MS. NOWINA:  Of Mr. Brill?

Mr. Nettleton.  Your submissions?
Submissions by Mr. Nettleton: 

MR. NETTLETON:  Well, I have listened carefully to my friend, and the objection still stands and I will tell you why, succinctly.

Your process is one that was transparent and fair.  Your process in respect of this hearing was set out almost a year ago with the beginning of the Motions Day proceeding, and at that point in time, you will recall that we had a discussion from Pollution Probe about the ability of this Board to make determinations regarding the application while the environmental assessment was underway, and it was the genesis of the out-of-step language, if you will.

In that Motions Day decision, it was made quite clear that the Board felt it was within its jurisdiction and ability to condition any approval that it issues upon the consideration and the outcome of the environmental assessment process for this proceeding.

Those are the types of conditions that Hydro One has always anticipated, and that is no different than the Niagara Escarpment Commission application and regulatory requirements.

So the point is, is that this matter of how do all of the other regulatory approvals fit into your process was discussed and has been a matter considered and resolved some time ago.  I will refer you also to the fact that that issue was, again, subsequently raised in the issues day proceeding.  That was the second time that the out-of-step comment was raised, and that was the second time that the whole issue of:  Could conditions deal with the contemplated process that Hydro One had followed from the outset?


On October 16th, 2008, during the technical conference, Mr. Pappas specifically raised the issue of the Niagara Escarpment Commission.  It was well within Mr. Fallis's knowledge that there was possibly an issue with the Niagara Escarpment Commission.  A discussion ensued with Mr. McCormick of Hydro One, who indicated, at that time, that there were approvals required and that there had been initial discussions and that matters were proceeding in normal course.


What Mr. Fallis seems to have forgotten is that when the Board set out in Procedural Order No. 5, your procedural order, the process which all parties were obligated to follow, there was provision made for the filing of intervenor evidence.  Paragraph 5 reads:

"Intervenors and Board Staff who wish to present evidence which is relevant to the proceeding shall file that evidence with the Board and deliver it to Hydro One and the other intervenors on or before Tuesday, April 8th, 2008."


It was made quite clear to all parties that matters concerning environmental assessment were matters considered, raised, debated and ultimately decided upon when the issues list was determined to be out of scope of this proceeding.


Now, Mr. Fallis essentially is raising a matter before you now to seek an amendment to Procedural Order No. 5, an amendment, as you say, that happens to be made on what could very well be the third-last day of this hearing, the evidentiary portion of this hearing.


Summonses in any regulatory hearing process are unique, special relief.  It is not something, in my respectful submission, that the Board deals with on a day-to-day basis like a court, and for good reason, and that good reason is is that the Board does have a process that's, again, fair and transparent, and that's your procedural order.


All parties were provided with notice that you and all other parties expected intervenors to file evidence by Tuesday, April 8th.


Now, some parties, including Mr. Fallis and Mr. Ross, have not done that.  You will recall the Brill report came in late.  Hydro One has not taken an exception to that, because of the compressed time line, but we do take exception to the fact that Mr. Fallis is now seeking to have two witnesses come in on, again, day 8 of cross-examination for purposes that do not remotely look like issues that are the subject matter of your issues list.


It is hard not to see this as a delay tactic.  It is hard not to see this as anything but a fishing expedition.  It is hard not to see this as anything but of a version out of Groundhog Day, where we're revisiting again issues that have been debated, discussed and resolved.


Mr. Fallis has made reference to the Niagara Escarpment Planning & Development act.  He indicates that there is a provision that excludes you from making determinations.


I submit that that is a matter for argument.  It is his interpretation of the law.  That argument is something that he can do without having witnesses from either the Environmental Assessment Board or Office, or the Niagara Escarpment Commission come to testify to.  It is a matter of law.  It is Mr. Fallis's interpretation.


It is, if he is correct, one that he plans to substantiate with case law.  That is not something that requires time and effort in an evidentiary portion of the hearing to be dealt with.  It is something that can be considered quite properly in argument.


For those reasons, Madam Chair, Panel Members, Hydro One respectfully objects to the request.


MS. NOWINA:  Thank you.  I am going to ask for Mr. Millar's comments in a moment, but I wanted to ask if anybody else wanted to -- Mr. Ross, go ahead.

Submissions by Mr. Ross:


MR. ROSS:  For the most part, I agree with Mr. Nettleton's submissions.  I think he does, however, miss a key element that he didn't raise in his response to Mr. Fallis, and that is issue number 7.  He alludes to it, but didn't directly address it.


What conditions, if any, should be attached to the Board's order?  If the matter was to be left solely in the Board's discretion without any discussion, I don't think it would be an issue on the issues list.  If the witness Mr. Fallis intends to call can provide some understanding of the integration between the two processes and allow the Board to have a more fulsome understanding of conditions precedent or subsequent that are required conditionally in order to approve this, it would be in my friend from Hydro One's best interest to have this witness here, as opposed to have a blanket condition that they come back, if Mr. Fallis is indeed correct, and that we may be out of step from a regulatory perspective, that they come back and say, Well, unfortunately, you did the wrong thing first and now you are back to square one or you are back three steps, or whatnot.


If this witness has the evidence Mr. Fallis suggests, they will be able to show how the two frameworks intertwine, and the Board will have a better understanding of how to draft the conditions of approval, and it will benefit my friend from Hydro One and it will benefit anyone who is obviously going to be affected by this line and then we'll be able to progress smoothly if condition is approved.


I note, just from a point of interest, that Mr. Nettleton doesn't take issue with the late filing of the Brill report and yet has raised it several times in response to matters just like this one.


Finally, unless this Board accepts a presumption of prejudice, Mr. Nettleton has repeatedly in these exact situations failed to show any.  When asked for a little bit of leeway on the part of the intervenors, he suggests, Well, we can't do it, we should just keep moving along.


Madam Chair, you asked a very important question.  Why not done sooner?  Mr. Fallis responded, Well, potentially it could have been done sooner.


That issue, in my respectful submission, dies unless a prejudice is shown, unless we are, indeed, accepting a presumption of prejudice, because my friend made no submissions on the point.  So with that being said, I think that there should be probably very tight time lines for this particular panel and numbers of hours.


However, we have saved some time recently and it would be well spent in addressing this important issue as it relates to issue number 7 of the issues list.


Thank you.


MS. NOWINA:  Thank you.  Mr. Millar.

Submissions by Mr. Millar:


MR. MILLAR:  Thank you, Madam Chair.  I think I might be helpful to actually go through the Board's own rules and what other statutes say with regards to summons to assist the Panel.


Our Rules of Practice and Procedure in fact do deal with summonses, and it's Rule 36, and since I didn't have a chance to make copies for everyone, I will read the relevant sections.  Rule 36.01 in fact says:

"A summons shall be in the form specified in the Practice Directions."


That's a little misleading, because there is no practice direction, so that should probably be corrected.


But I would like to skip to 36.04, where it says:

"The issuance of a summons by the Board Secretary or the refusal of the Board Secretary to issue a summons may be brought before the Board for review by way of motion."


Mr. Fallis, I think, quite accurately described how the process works before the courts, and that's where issuing a summons is essentially an administrative matter.  You should up the registrar, you give them five dollars or something, and they'll give you a stack of summons.


At this Board, however, I think it is fair to say that this issue arises so seldomly we don't have a set practice to follow.  I have been here almost four years and there has never been an issue where a summons has been required, so it's been at least four or five years before this has happened.


But I think 36.04 makes it clear that parties are entitled to challenge a summons, and it is not clear whether they challenge it before it is issued or after it is issued, but I think it is my submission that the most efficient way to deal with this, since everyone is in the room, is to deal with it now and have this dealt with upfront, rather than issue the summons, and then have the people, you know, hauled before the Board, and then decide whether or not this information is relevant.


So that's what the Board's rules say, and that is largely a process issue.


I think if we turn to the SPPA, they also have provisions applicable to this tribunal on summonses, and this is where we get a little bit more into the substance issue.  I'm not sure if you have a copy of the SPPA before you, but the relevant provision is section 12.


It is short, so I will read it into the record.  It says:

"The tribunal may require any person including a party by summons, 

A, to give evidence on oath or affirmation at an oral or electronic hearing, and 

B, to produce in evidence at an oral or electronic hearing documents and things specified by the tribunal -–"


And then this applies to both A and B:

"-- relevant to the subject matter of the proceeding and admissible at the hearing."


So here you have the indication from the SPPA is essentially what the test will be on issuing a summons.  Frankly, it's not very surprising the test is relevance.


So I think if the Board is inclined -- I shouldn't say that.  

The way you should consider this, in my submission, is:  Will these two people have information that is of relevance in this proceeding?  As we have heard many times, the Board's mandate with regard to a leave to construct is to consider price, reliability and quality of service.  So it would be my submission to you that if you decide that these two people may have something relevant to say on those topics, then you might consider issuing the summons.


I am not going to weigh in on whether or not that is or that isn't the case, but I submit to you that that would be the test you should consider.


There is one final thing I would like to mention and that relates to conditions, as was raised by Mr. Ross and Mr. Fallis.


A few days ago, Board Staff circulated a document, I believe to all parties, but in particular to Hydro One, referencing a document we intend to address with this very party -- pardon me, this very panel.


And that is the Board's standard conditions of approval for a leave to construct application.  As you may be aware, whenever the Board grants a leave to construct, there are invariably conditions attached and, in fact, the Board has a standard set of conditions that are applied by and large to most leave to constructs.  Sometimes they're modified here and there, but the conditions are often similar.


Now, of course, in this case we don't have an approval yet, so we don't have conditions.  But what I intended to put to this panel was whether or not they felt our normal draft conditions would be suitable for this project, assuming they got approval.


I thought it would be helpful to read condition 1.4 of our draft conditions of approval.  That reads:

"Hydro One shall obtain all necessary approvals, permits, licenses, certificates and easement rights required to construct, operate and maintain the proposed project, and shall provide copies of all such written approvals, permits, licenses, and certificates upon the Board's request."


So it seems to me there is an argument that, whatever conditions may be required -- pardon me, whatever approvals may be required from the Niagara Escarpment Commission -- and I personally am not familiar with that act, and I don't know exactly what those may be -- but it seems to me if these conditions were applied, any approval for the leave to construct would be contingent on those approvals being received.


So subject to any questions you may have, Madam Chair, those are my submissions.


MS. NOWINA:  Thank you.


Mr. Fallis, any final comments?  

Further submissions by Mr. Fallis:


MR. FALVO:  My mic is on?  Yes.  

I would comment this way, is that the application with respect to the 180-kilometre line, as for the predominance of it not on Niagara Escarpment lines.  I don't know the length of the crossing, and it's only with respect to the crossing this applies.


So I don't think that there's the issue of whether the Board can make a decision or not.  It can certainly make a decision on the majority of the line.  The question is, with respect to the balance of the line, it may require the Niagara Escarpment to also provide evidence of a development permit before it can finalize its decision.


My point is that until this has been raised, that this has -- I don't think the Board has focussed on that.  I think that serves to focus the issue that the Board must also look for that approval as part of its decision, and I think it should be set out.


As I indicated, in the examination that I may make of the panel, I may get all of the answers that I require own behalf of my clients, and do not need to follow up with an answer that would be from the Board at all.


However, I do believe that it is certainly a prudent thing to have the ability on short notice to call somebody.  I can't imagine the time engaged being more than, through all crosses with everybody, being more than 40 minutes, at most.  But I would think that it would at least be helpful to the Board to have the benefit of that information, particularly when the filings are so silent on the Niagara Escarpment Commission.  I can't find any reference in there, in any of the prefiled evidence, to their existence.  And the fact is they have a life, and a very important life in this province, and it is a very significant part of the planning policies of this province.


With respect to Mr. Nettleton's point about the fact that it hasn't been raised, or that it was raised by Mr. Pappas in the October hearings, I was not at those hearings.  I was otherwise engaged in the Court of Appeal, and another gentleman was here on my behalf.  I was not focussed on the very fact that it was raised.


The subject matter of the decision itself, it was only during the course of these hearings that that came up.  But that's what brought the focus of the reason to have the person here to explain how the process of the Niagara Escarpment relates to the process that is here.


It's there.  It is a reality, and I think it's better that the Board knows about it.  I think it certainly knows of the processes of the environmental assessment because that has been identified.  But this process has been absent by silence in the prefiled evidence, and I suggest that it is an absence which either comes of neglect, or it ought to have been there and wasn't, and should be there.  

I think the Board cannot benefit from knowing the correct answer if the panel does not answer the witness -- the questions placed to that witness or the panel of witnesses, in a way that allows the Board to be properly informed.


I think that is the only reason why I seek to have that person there and regardless of the lateness, it is - you could have brought it before, but because of the actual decision that was made on the consolidated hearings in 1987, which we introduced in the cross-examination of Mr. Schneider the other day when we asked him about the alternative routes, that was the first time that the topic came up, and when I was aware of that decision, I became aware of the fact, of the importance of the Niagara Escarpment act, and I wished to ask some questions of this panel.  But in the eventuality I don't get the right answers, I would like to have the authority to call that witness.


I don't see any reason why the process should not allow that summons to issue in the eventuality.  I would urge the Board to allow it to issue.  Hopefully we do not need it because we will get appropriate answers to the questions of this panel.


MS. NOWINA:  All right.  We will take a half hour break and give you a decision as soon as we get back.  We will return at five minutes past four.


--- Recess taken at 3:38 p.m.

--- Upon resuming at 4:06 p.m.

DECISION:


MS. NOWINA:  Please be seated.


Mr. Fallis, we are not going to issue a summons to Mr. Hester for the following reasons.


While we find the interaction of the legislation, the EA and Niagara Escarpment Planning & Development act and the sequencing of approvals to be relevant to this case, we agree with Mr. Nettleton that it is a matter of legal argument and we expect that that is how it will be treated.


Regarding having a specific condition within the conditions of approval regarding the Niagara Escarpment Planning & Development act, we also see that as a matter of argument; relevant, but a matter of argument.


Regarding whatever contingencies Hydro One might have if subsequent approvals failed in the case that this approval was given, we believe, again, that is relevant, but those questions should be put to Hydro One itself and they should be based on the impact on reliability, price and quality of service.


And regarding the status of any approvals under the Niagara Escarpment Planning & Development act, we also think that that is relevant and should be put to the Hydro One panel.  And if the Hydro One panel cannot directly answer those questions, then there should be undertakings to provide that information.


It is ten minutes past 4:00.  Mr. Fallis, did you wish to go ahead with your cross-examination of this panel at this point?  Is your mike on, sir?


MR. FALLIS:  I would, and I have an expectation I could finish by 5:00.  That's my hope.


MS. NOWINA:  All right, good.  Perfect.

Procedural matters:


MR. NETTLETON:  Madam Chair, just before Mr. Fallis goes, I have one preliminary matter, and it is an undertaking.  If I could file that, please?


MS. NOWINA:  All right.  Sure.


MR. NETTLETON:  This is the undertaking made on day 4, J4.1, and it was in respect of questions that Mr. Pape put to the panel 1 witnesses regarding answers to questions that Hydro One and OPA then followed up with Bruce Power.  So I have those answers, if I could file them, please?


MS. NOWINA:  Yes.  Thank you.


MR. FALLIS:  Just a -- I think it was answered yesterday by Mr. MacDonald from Hydro One, but the formality of it, I had been chasing it for a couple of days.  It was the rate undertaking.  I did see an electronic version of it last night.  I don't know if it has come to the Board.  I did get it.  


I am wondering if it can be formally put before the Board, the answer.  Unfortunately, the panellist who I would ask the questions of are retired, so I can't ask questions of the answer that I got, I suppose.


MS. NOWINA:  Ms. Chaplin reminds me that she believes that we received the answer to that orally.  Do you recall, Mr. Nettleton?


MR. NETTLETON:  Sorry.  Mr. Fallis indicated Mr. MacDonald, and that threw me for a loop, because either I'm losing track of my witnesses or --


MS. NOWINA:  I don't recall a Mr. MacDonald either, but I do recall the question.


MR. FALLIS:  Well, something arrived last night by e-mail, which I quite frankly appreciated, but didn't understand.  So I...


MS. NOWINA:  J5.1, is that the one, Mr. Fallis?  These are the rates charged to generators.


MR. FALLIS:  Yes.  There were the two categories.


MS. NOWINA:  It's been filed with us.


MR. FALLIS:  Okay, that's all I need to know.  All right.  Okay.


MS. NOWINA:  Go ahead, Mr. Fallis.

Cross-examination by Mr. Fallis:


MR. FALLIS:  I would like to direct my question initially to Mr. Schneider with respect to the -- of this panel with respect to the Niagara Escarpment Commission aspect of the application.


Mr. Schneider, would you agree with me that the maps themselves that are set out on the prefiled evidence do not identify the location of crossing of the Niagara Escarpment?  They're completely silent on that.


Would you agree with that?  Because I couldn't find them, anyway.


MR. SCHNEIDER:  Yes.  On a quick reference to the maps in the application, I don't see the Niagara Escarpment lands.


However, on the overhead photos that are on the Hydro One project website, I believe the Niagara Escarpment Commission lands are indicated, and I am aware that the project cost is approximately 4 kilometres of Niagara Escarpment Commission lands in the Halton Hills area.


MR. FALLIS:  With respect, sir, with the prefiled evidence and my motion this morning -- or this afternoon, I referred to the fact that I couldn't find reference in the sections of the plan where there was anything in the written part that referred to the concerns that were identified by the Niagara Escarpment as to their mandate, that there didn't appear to be any reference to them in the prefiled evidence.  


It may have been from my reading of it.  I didn't see it.


Is there any place in there which specifically identifies that in the plan?


MR. SCHNEIDER:  I believe earlier you mentioned Exhibit B, tab 6, schedule 1, which is other matters, agreements, approvals, and on page 4 of that exhibit under section 7, "Other Approval Requirements", it mentions above the bullets, in section 7, that:

"This is not to be interpreted as an all-inclusive list."


So of course Niagara Escarpment Commission, as I mentioned on previous hearing days, is an organization that we deal with as part of the environmental assessment, and we have, in fact, been dealing with them and discussing the project with them since December 2006.


MR. FALLIS:  As far as words are concerned, though, it is not inclusive -- all inclusive.  There aren't words in the prefiled evidence that describe that role with the Niagara Escarpment.  Would you agree with that?


MS. CANCILLA:  In Exhibit B, tab 6, schedule 6 we outline meetings with other stakeholders, and the Niagara Escarpment Commission is one of the groups listed in that list of stakeholders.


MR. FALLIS:  Can you take me to that?


MS. CANCILLA:  Exhibit B, tab 6, schedule 6, page 5.  So we do recognize right from the beginning of the process that they're an important stakeholder.


MR. FALLIS:  Maybe there is a -- yes, I see that reference on the screen.  I'm sorry.  I am looking for the hard copy.  I see that reference there, okay.


With respect to the crossing of the Niagara Escarpment, do you agree that in order to cross that escarpment under the Niagara Escarpment Planning & Development act, that there is a mandatory requirement that Hydro One obtain a development permit from the Niagara Escarpment Commission before it can do so?


MR. SCHNEIDER:  Yes.  In fact, we have been, again, working with the Commission since December 2006, and we have done a number of different sets of work with them.  In fact, we are in the process of finalizing our permit application document -- our permit application document and expect to submit it this summer.


MR. FALLIS:  With respect, you haven't -- you haven't yet made the application yet.  So it is anticipated within the next several months, then; is that correct?


MR. SCHNEIDER:  This summer, we expect to submit the application.


MR. FALLIS:  Thank you.  With respect to the crossing where you propose -- with your discussions that you have had with the Niagara Escarpment, would you agree with me that the proposal does actually cross the escarpment natural area within the plan itself?  That has been identified on the plan?

MR. SCHNEIDER:  Sorry, can you are repeat that?

MR. FALLIS:  Would you agree with me that the crossing of the escarpment that you propose to make, crosses over land that has been identified on the Niagara Escarpment plan as escarpment natural area, which is the highest level of protection area that the Niagara Escarpment plan identifies?

MR. SCHNEIDER:  I don't have that information before me, but that's something that is subject to check.

MR. FALLIS:  Mm-hmm.  Well, with respect to the plan itself, rather than -- because I am not able to produce the plan through the witness that I had anticipated the plan, would you undertake to produce a copy of the plan for the Board, so it can be filed with the Board?  The entire -- it's a plan document – it's an entire document, and --

MS. NOWINA:  Which plan is this?

MR. FALLIS:  The Niagara Escarpment plan, the actual document itself.

MS. NOWINA:  The document that is the plan?

MR. FALLIS:  The plan, which has its maps and everything that are attached there, too, because I think -- if I can't introduce it through the witness that I wanted to do it, I should be able to have that plan introduced in an undertaking.  It is the plan itself, and we can talk about it.  I need to get it in to be able to argue from the plan, and the only way I can do it is through a witness that is responsible for going to the -- being the application of the plan, I think the Board should have it before it.

MR. NETTLETON:  Madam Chair, I am confused.  I am confused by Mr. Fallis' reference to the "plan".

If it is the Niagara Escarpment's plan of the overall -- of its plan, I am not seeing -- I am not linking what the discussion is here to that plan.

If it's information about the application that Hydro One is going to be making for approvals associated with the Commission, I think the evidence that you have heard from Mr. Schneider is that that is a work-in-progress and that we're expecting to file that.  Hydro One's expecting to file it this summer.

So I am just not clear.  Maybe it's the hour of the day, but I am just not clear what the nature of the undertaking is and for what purpose he is seeking it.

MS. NOWINA:  I think I understand the nature of the undertaking, but for what purpose, Mr. Fallis?

MR. FALLIS:  Oh, the issue is that there will be in argument, obviously, there will be a submission made on the act, the plan, its relevance, and the information about where the line crosses the plan.  I think for purposes of having that information to argue from, it is necessary to have the plan as part of the evidentiary package, to make the proper representation to your Board.

It is a document that is -- it's compact.  The copy I had was, some time ago, it was boxed.  But it is a complete plan.  It is up-to-date and it certainly is not an unwieldy document.  It allows for explanation.  But if it can be entered as an exhibit, then that is all I need for purposes of argument, because there are cases I wish to refer to.  It is hard to refer to cases if you can't refer to the plan, which I would want to put in through my witness.

MS. NOWINA:  I understand.

Mr. Millar, help me out here.  Is there any reason Mr. Fallis can't file that himself?

MR. MILLAR:  No, I think that's right.  I think the plan is probably akin to some other documents that are on the record, like the provincial policy statement or something like that, documents that may be of some relevance.  You can't prejudge that, of course.


I think it would be open to Mr. Fallis to simply file it himself and ask the witnesses if they recognize that document, and to the extent they're able to comment, then great.

I don't think it would be excluded necessarily because it is not a Hydro One document.  We have several documents that have been put to the witnesses.

Now in those cases, Hydro One actually filed the documents because they were to some extent relying on them.  There may be an issue of relevance on this plan, but I think it is certainly open to Mr. Fallis to put it to these witnesses and ask them if they're familiar with it, and if there are relevance concerns, those can be dealt with.

MS. NOWINA:  Mr. Fallis, I wasn't even certain that you were asking to put it to the witnesses, but rather that you wanted to use it in argument.

MR. FALLIS:  I wanted to have the plan.  I wondered if they could undertake to --

MS. NOWINA:  Why don't you file it yourself, Mr. Fallis?

MR. FALLIS:  It won't be today because I don't have a copy of the plan.

MS. NOWINA:  That's fine, Mr. Fallis.

MR. MILLAR:  Madam Chair, just one more point.  Normally, if a document is going to be referred to in final argument, at least some witness panel would have to speak to it, to at least identify what it is.  Mr. Fallis may be able to ask that question tomorrow morning, for example, but that may be a loose end we want to consider tying off in some fashion.

MS. NOWINA:  Could your witness speak to it, Mr. Fallis?

MR. FALLIS:  My own witness?  It's Mr. Brill.  I don't have a witness.  I can only cross-examine.  My witnesses that I wanted to put it in through, multiple copies, they have been foreclosed from being able to come before us.  So, I'm asking if it could be given an exhibit number, and we could just file it.

MS. NOWINA:  Why don't you file it for tomorrow morning?  Then you can put it to this witness panel.

MR. FALLIS:  I will attempt to see if I can locate a copy, because he was being brought by that witness.  If I can get it, I can.  If I can't -- if you want to assign a number, I am not going to ask questions on it.  I just want to have it there for purposes -- because it relates to the decision that I will be referring to.  It will relate to the arguments I would submit on that part.  But I just need to have the plan in.

MS. NOWINA:  Let me go back to Mr. Millar, who just said that you should probably put it to a witness for cross-examination if you are going to refer to it.

MR. MILLAR:  Frankly, I am not aware -- I have never seen this plan.  I am not sure exactly what it is, if it is akin to a statute or some government document that you can just refer to in argument.  Certainly, statutes and cases and whatnot, you don't need to put to a witness.  I am not familiar with the plan, really, so I don't know what its status is.

I would think that probably members of the panel say they have been working with the Niagara Escarpment Commission.  They could at least confirm this is their plan.  Normally, you would need some witness to speak to an exhibit, to at least identify it, to confirm what it is.

Now, the Panel could waive that if it's decided that this is a broadly known document issued by the Niagara Escarpment Commission.  If there are relevant issues about it, then you could probably dispense with that.  But I am, without having seen the document myself, I am not sure exactly how it's going to be referred to.  I thought I would raise that concern.  Maybe I should have just left it.  But I am not sure how it would be considered by the Panel if it's not addressed by any witness at all.

MS. NOWINA:  Mr. Fallis, can you bring in a copy for tomorrow morning and we can determine what type of document it is and what we need to do with it?

MR. FALLIS:  I will attempt to locate it.  It's in Georgetown, and that's where I have to get it from.  All right.  Anyway, we will --

MS. NOWINA:  We will give it an exhibit number when we have it.

MR. FALLIS:  Okay, that's fine.  That's fine.

Now, Mr. Schneider, if the development permit is granted by the Niagara Escarpment Commission permitting you to construct the tower -- and you hope it will be, I'm sure -- that would be your authority to go ahead across those lands, and you would have no problem with that decision if it were granted; is that correct?

MR. SCHNEIDER:  That's one of the permits we need 
from --

MR. FALLIS:  Well, that wasn't, I mean, one of them.  I'm just asking you specifically about that one.  You would be happy if you got the development permit from the Niagara Escarpment Commission?

MR. SCHNEIDER:  Again, it's one of the permits we require to build the line, so, yes, I suppose I would be happy with that.

MR. FALLIS:  But one of the options of the Board is that it may not grant you that permit, and my question is this:  If that permit were not granted and you could not build across that line, in terms of cost, in terms of reliability and so forth, those questions, what is your alternative from Hydro One's perspective in the event of that application being rejected?

MR. SCHNEIDER:  I think what you're raising is a hypothetical situation, and as I mentioned previously, we have been working with the Niagara Escarpment Commission since December 2006 to address their issues, and I understand that their issues are primarily from a landscape and visual assessment perspective, and we're working on mitigation as part of the plan to deal with that.

As long as I have been with the company, I don't recall ever not obtaining a permit from the Niagara Escarpment Commission for projects of this nature, transmission projects.

So we're quite confident we are going to work out whatever issues remain, if there are any remaining issues with the Niagara Escarpment Commission, and be successful with our permit application.

MR. FALLIS:  My question was not about speculation as to whether or not you will be successful.  My specific question was this:  If you are not successful, what is your alternative?  Do you have one?


MR. SCHNEIDER:  As was pointed out on panel 1, all of the transmission line alternatives in some way cross the Niagara Escarpment.


So if a permit was not obtained for this line, it would be a similar challenge for all of the other options that involve transmission lines.  As the OPA described previously, those are the only options that meet the long-term need that has been identified.


MR. FALLIS:  With respect, then, you don't -- you are up in the air about what you are going to do, then.  You don't have an alternative you can describe to me as to where you go?


MR. SCHNEIDER:  We're not planning for that outcome.  I think it is an unlikely outcome.


MR. FALLIS:  Well, in terms of planning the -- one of the things that is on the table - and it's land and it is elsewhere, and it is reliability - is that there is a proposal to build a Darlington B plant that is presently before the Canadian Nuclear Safety Commission that ahs been there since January of 2007; is that correct?


MR. NETTLETON:  Madam Chair, I don't see how these questions are relevant to the issues that this panel can speak to.


These panels are here to speak to issue 4 -- sorry, issue 5 and issue 6.


Mr. Fallis's line of questioning appears to relate to issues 1 through 4; namely, need and alternatives.  And that was the subject matter of panel 1.


MS. NOWINA:  Yes, I understand, Mr. Nettleton.  However, I did just say to Mr. Fallis that Hydro One's plans or contingencies, if any of the approvals failed, was a line of questioning that he could pursue.  Now, if he can't pursue it with this panel or we can't get undertakings, how might we handle that?


MR. NETTLETON:  Well, we will have to reconvene, I think, with other witnesses, particularly from those that were on panel 1, to reappear to have them available to speak.  I'm thinking, in particular, Mr. Chow.


MS. NOWINA:  Just a moment.


[Board Panel confers]


MS. NOWINA:  Mr. Fallis, Ms. Chaplin, whose memory is very good, recalls that the specific question you just asked has already been answered on the record, she believes by Mr. Chow.  We believe that information is already on the record.


MR. FALLIS:  Okay.


I would like to -- subject to being able to file the plan tomorrow, I would like to move to another area, which is the Camp Creek area, which is -- if we can -- I spoke to the operator of the system that she has -- she has the plan up in front of you right now.  It is Exhibit B-3-2, that one filed November 30th.


There are two issues I wish to address.  One is refinement area number 1, which is the Hanover-Brockton-West Grey refinement area, and the second was Camp Creek refinement area.  I would like to put those to Camp Creek.


I have placed before counsel - and it has been with Hydro since last October, and with the Board I filed 

copies - a copy of the decision of the Minister of Energy that was made in -- it is an extract, but it was made on March 9th, 1977.  If the -- I don't know if copies have been circulated to you there.  


There were ten copies there I left with Mr. Millar.  If it could be given an exhibit number?


MR. MILLAR:  Exhibit K8.3, Madam Chair.  We will bring copies up.

EXHIBIT NO. K8.3:  DECISION OF MINISTER OF ENERGY MADE MARCH 9, 1977.


MR. MILLAR:  Just to identify the document, it's a decision of the Minister -- can we have a date, Mr. Fallis?


MR. FALLIS:  Yes, it is the Honourable James Taylor, March 9th, 1977.


MR. MILLAR:  Thank you.


MS. NOWINA:  Does the witness panel have a copy of that exhibit?


MR. SCHNEIDER:  I don't believe we do.


MR. FALLIS:  I left five copies with Mr. Nettleton.  There they are.


MR. FALLIS:  Perhaps I can set the background before I get into questions.  I had the fullness of it that was filed with Ontario Hydro on --


MS. NOWINA:  Mr. Fallis, so the witnesses haven't seen this yet?  We do have a practice of providing things to the witnesses 24 hours in advance.


MR. FALLIS:  Well, then I am in the Board's hands.


MS. NOWINA:  Well, we can ask the witnesses to make best efforts, but --


MR. FALLIS:  That's fine.


MS. NOWINA:  But we have to assume that they haven't had a chance to read it.


MR. FALLIS:  Okay.  I might indicate, Madam Chair, that as a piece of history, to explain the document, so we will know where we're going --


MS. NOWINA:  Mr. Fallis, you know what?  I think we should adjourn for today and let the witnesses read this overnight.


MR. FALLIS:  Okay.


MS. NOWINA:  I am looking at this document and I am thinking I don't know how they're going to respond to questions on this document without having had a chance to read it.


MR. NETTLETON:  Madam Chair, I would just also -- for my friend's benefit, I am looking -- seeing the overhead and the fact that he is referring to three route changes that we have proposed -- that Hydro One has proposed, and he is referring to this decision as it relates to one of them.


Again, I am having grave difficulty understanding how this relates to issue 5 or issue 6 on the issues list.  We were quite clear that matters for this panel relate to the forms of land agreements to be offered, and the status and the process of Hydro One's acquisition of permanent and temporary land rights.


That's what this panel is for, as well as Aboriginal peoples consultation.  Those are the specific areas that this panel is here to address.


All of the other issues that are set forth in the issues list were panel 1 matters, including alternatives.  It strikes me what Mr. Fallis is doing with this document and where he is planning to go all relates to discussion around whether or not there is a better solution or whether the solution that Hydro One is proposing is the best alternative or the better alternative, and, quite frankly, in my respectful submission, all of that is water under the bridge.  We are past that.


Those are issues 1 through 4 and not proper questions for this panel.


MS. NOWINA:  Mr. Fallis.


MR. FALLIS:  Well, with due respect, we had for all intents and purposes a panel of engineers talking about alternative, technological alternatives, the alternatives of series capacitors, questions on ACCR, rejection, all of the things about looping and so forth.  Those are the alternatives to the transmission of power, the electrical power in the system from various generators, be it wind, be it hydro, be it gas, coal, and nuclear.


This area of -- this panel, it was my impression that the questions with respect to land-related issues on land, which were not -- we're not asking for alternatives, because the Hydro has, in effect, made a refinement which involves choice within two -- certainly within the Camp Creek and within the Brockton area.


It indicated that it had firmed its mind up as to which it preferred, but bottom line is that it was these people who are focussed on land, and route selection for that land had been put forward to this hearing as being the people to whom those land-related questions ought to be directed.  


I think that all the counsel on the other side would agree that the others were the more technological, engineering, the science of transmitting energy, that that's what we were dealing with in the last panel.


I would hope that we're not caught in a web of saying you should have asked it of the last panel.  I don't think Mr. Chow would have a clue as to where land is.  I mean, he knows his topic was very, very -- he was very articulate about the topics of transmission of power.  I don't think land was playing a part of it.  This is where we thought the land questions would be directed.

MS. NOWINA:  Mr. Ross.

MR. ROSS:  I don't know if this provides any assistance, but from a purely humanistic perspective, from my own clients' position, they want to hear their concerns articulated on the record, and if the answer is that this is within the purview of the EA according to the panel, or to Mr. Nettleton in his objection, they will have to take that answer.

However, I can agree with Mr. Fallis that putting these questions to Mr. Chow or the highly technical panel that was available to deal with alternatives -- I don't think this is really an alternative; I think it is to the heart of the land issues -- wouldn't have been satisfying for them, and that they should be given the opportunity to have their concerns heard on the record, if only briefly, and the response, which we cannot force from the panel, to be given.

I think there is an emotional component here, that if we could grant some latitude to have it satisfied, would be very helpful from our clients' perspective.

MS. NOWINA:  Well, Mr. Nettleton, Mr. Fallis -- both of you -- Mr. Schneider was on that panel.  So to your point, Mr. Fallis, there was someone you could ask the question who wasn't an engineer.  I believe Mr. Schneider made it clear that he was not.

However, he is still here and he is on this panel.  And although technically, Mr. Nettleton, you are right, we did establish this panel to answer specific issues, I think it might be most efficient for all of us that the panel answer Mr. Fallis' questions to the best of their ability.  Mr. Fallis did miss the opportunity to address these issues to the other panel, so we're not going to go back to that.  But if this panel can, to the best of their ability, answer them, that would help us move along.

MR. NETTLETON:  And to Mr. Ross' point, to be clear, the panel 1 was not made up of strictly Mr. Chow.  He was an informative witness, but Mr. Girard and Mr. Sabiston were both available and would be, I would think, the proper witnesses to deal with specific routing or changes in design.  Those types of questions were the intent and the reason for having those witnesses available for panel 1.

You are quite right that Mr. Schneider is here and there was that intentional overlap between the panels for that purpose, but we will have to understand where Mr. Fallis is intending to go with respect to his questions here.

MS. NOWINA:  Right.  I need to be clear to the witness panel that you only answer to the best of your ability.  If you cannot answer, you simply tell us that you cannot answer.

With that, I would still like to adjourn for today, but before I do, Mr. Fallis, do you have anything else that you are going to put before this witness panel?

MR. FALLIS:  No.  Only references to one of the interrogatories that is already filed, and an answer was given.

MS. NOWINA:  Right.  Anything that is not already on the record?

MR. FALLIS:  No.  Other than if I do have the plan --

MS. NOWINA:  Other than the plan.

MR. FALLIS:  Yes.  I didn't think it was a very burdenensome production to come up with.  No, I don't have any other --

MS. NOWINA:  All right.  We will adjourn, then, until 9 o'clock tomorrow morning.

--- Whereupon the hearing adjourned at 4:40 p.m.             
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