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Friday, June 15, 2007


--- Upon commencing at 9:30 a.m.


MR. KAISER:  Please be seated.


Good morning, gentlemen, ladies.  The Board is sitting today in connection with the procedural order that was issued on May 18th that related to an application filed by Toronto Hydro on March 26th under section 78 of the Act, relating to smart metering activities and certain conservation and demand management activities.


The Board subsequently determined it would hear the CDM portion separately and issue a procedural order to that effect.  


On May 2nd of this year, the Board issued a notice of combined proceeding, pursuant to sections 19, 21 and 78 of the Act, to determine the prudence of recovery of costs of certain smart metering actives for 13 licensed distributors, including Toronto Hydro.


So the distributors before us today in this matter are Chatham‑Kent Hydro, Enersource Hydro Mississauga, Horizon Utilities Corporation, Hydro One Brampton Networks, Inc., Hydro One Networks Inc., Hydro Ottawa Limited, Middlesex Power Distribution Corporation, Milton Hydro Distribution Inc., Newmarket Hydro Limited, PowerStream Inc., Tay Hydro Electric Distribution Company Inc., and Toronto Hydro‑Electric System Limited and Veridian Connections.


In addition, the Board has held an issues day on June 1st and issued a decision that day, and that is at page 57 of the transcript of that day.  Subsequently, we issued a procedural order on June 5th with respect to certain filing requirements. 


And, subsequently, on June 11th we issued a further procedural order dealing with the objections that certain parties may have to the applications for confidentiality on part of some of the applicants.  I should say also on the part of some of the suppliers.


May we have the appearances, please.


APPEARANCES:

MS. SEBALJ:  Mr. Chair, Kristi Sebalj, Board counsel.  I'm accompanied by Barbara Robertson and Rudra Mukherji. 


MR. KAISER:  Thank you.  


MR. CROCKER:  Mr. Chairman, my name is David Crocker and I represent Tantalus Systems Corp.


MR. KAISER:  Thank you, Mr. Crocker.


MR. BRETT:  Good morning, Mr. Chairman, Panel.  My name is Tom Brett.  I represent Chatham‑Kent Hydro and Middlesex Power Distribution Corporation.


MR. KAISER:  Thank you, Mr. Brett.  


MR. SHEPHERD:  Good morning, Mr. Chairman.  Jay Shepherd, School Energy Coalition.  I have with me Rachel Chen.


MR. KAISER:  Mr. Shepherd.


MR. RODGER:  Good morning.  Mark Rodger, counsel for Toronto Hydro‑Electric System Limited.


MR. KAISER:  Thank you.


MR. TAYLOR:  Good morning.  Andrew Taylor here for PowerStream, Hydro Ottawa, Enersource, Veridian and Horizon.


MR. KAISER:  Thank you, Mr. Taylor.


MR. SWAIS:  Mr. Chair, I'm Nishan Swais.  I represent CapGemini Canada Inc. and Inergi LLP.


MR. KAISER:  Thank you.


MR. WARREN:  Robert Warren for Consumers Council of Canada.


MR. KAISER:  Mr. Warren.  Mr. Buonaguro.


MR. BUONAGURO:  Thank you.  Michael Buonaguro, counsel for the Vulnerable Energy Consumers Coalition.


MR. KAISER:  Thank you.


MR. ENGELBERG:  Michael Engelberg.  I'm here for Hydro One Networks Inc. and Hydro One Brampton Networks Inc., and I'm here with Rick Stevens.


MR. TUNLEY:  My name is Phil Tunley, counsel for Newmarket Hydro and Tay Hydro Distribution, and I am here with Paul Ferguson.  


MR. KAISER:  Thank you, Mr. Tunley.  


MR. KOCH:  John Koch.  I am here for Elster Metering.  I am here with my colleague Simon Heeney.


MR. KAISER:  Mr. Koch.  Anyone else?  


MR. ADAMS:  Tom Adams, Energy Probe.


MR. KAISER:  Thank you, Mr. Adams.  Ms. Sebalj, how do you want to proceed?


MR. TEEHAN:  Chris Teehan, Sensus Metering Systems.


MR. KAISER:  Yes, sir.  Thank you.  Anyone else?


MR. WEBER:  Brian Weber from Grimsby Power.


MR. KAISER:  Thank you, Mr. Weber.  


MS. DADE:  Christine Dade, from Direct Energy.


MR. KAISER:  Thank you.  It is standing room only.  How do you wish to proceed?


MS. SEBALJ:  Excuse me.  I also neglected to enter an appearance on behalf of Mr. Richard Stephenson of the Power Workers' Union, who couldn't be here today.  


As I understand it, there is a threshold issue for discussion this morning, and that is the confidentiality of certain documents that have been filed.  


Those were filed in accordance with the Board's instructions on Issues Day on June 1st.  I believe the Panel is in receipt of that correspondence.


My understanding is that some of the parties in the room may wish to speak to that issue, and I also do have some guidance to the Board once those submissions are made.


MR. KAISER:  All right.  Mr. Rodger, do you want to start off?


SUBMISSIONS BY MR. RODGER:

MR. RODGER:  Thank you, Mr. Chairman.  I will be fairly brief.  The Board will have the submissions of Toronto Hydro‑Electric Systems Limited on June 8th and June 14th.  Essentially, we're seeking a Board order that the unredacted materials that we have filed with the Board to date remain confidential.  


I think you will hear from others, particularly the vendors, on the commercial sensitivity issues and I will leave those submissions to them.


There does seem to be a great deal of support for the idea of parties signing the Board's form of declaration and undertaking that would keep these materials confidential, the appropriate way to proceed in this case.  


I think the issue for the Board really is:  Who does get access to this material?


In our view, we're proposing that the applicants that have been named in this combined proceeding and the active ratepayer intervenors, particularly the Consumers Council of Canada, School, Energy Probe, VECC and the Power Workers' Union, would also be entitled to this information once they sign the declaration and undertaking; and that vendors, their competitors or others representing a commercial interest would not have access to these materials.


In our letter of yesterday's date, sir, we also made a proposal on process, which I would just briefly review now.  If the Board were to rule on confidentiality today, we certainly understand that parties would need some time to review that material, but we're very concerned about delaying this proceeding.


So our proposal is that if the Board rules on confidentiality, we would just carry on with the hearing today as planned under the current schedule, with Chatham‑Kent going first, and then Toronto Hydro.  

Or we can deal with all of the non‑confidential matters and that would get those components of the evidence out of the way.  We could then provide the parties with the confidential materials.  

The hearing breaks from Monday at noon until Wednesday morning, and then on Wednesday morning, assuming we're through the non‑confidential parts of Chatham‑Kent's and Toronto‑Hydro's evidence, we would then go in camera to deal with the confidential information, and that way we're not having any delay in this process and we can carry on today after the oral submissions on confidentiality are dealt with and after the Board rules.  


So those would be my submissions, sir.


MR. KAISER:  Thank you.  Mr. Shepherd, do you have anything to add?



SUBMISSIONS BY MR. SHEPHERD:


MR. SHEPHERD:  Mr. Chairman, I wonder if it would be of more assistance to the Board if the metering companies state their concerns first before the people like the ratepayer groups respond to those concerns.  It would be easier for me to respond, I think.


MR. KAISER:  All right.  Any problem with that, Mr. Brett?


MR. BRETT:  No, Mr. Chairman, although I also, as another LDC, will be taking a position somewhat similar to Mr. Rodger, so I would like the opportunity to make remarks.  Maybe I could do mine after the vendors, but I have no problem with the vendors going first.


MR. KAISER:  All right.  Let's do that.  Where is Elster?


MR. KOCH:  [Microphone not activated] [inaudible]


MR. KAISER:  We decided we would like to hear from the vendors first.  I wonder if you would like to proceed on behalf of your client.


SUBMISSIONS BY MR. KOCH:

MR. KOCH:  That's fine.  You should have in front of you the written submissions that we filed yesterday.  I apologize for the volume of material.  It is -- filed ten white bound volumes with the Board yesterday.


MS. SEBALJ:  I believe yours were incorporated into a binder on confidentiality.


MR. KOCH:  Elster substantially agrees with the position that was being put forward in the submissions of Toronto Hydro, and the specific orders that we would be seeking with respect to confidentiality are laid out in the written submissions at pages 9 and 10.  That's at tab 1 of our written submission.


There is a slight variation to what I laid out there that we are going to be asking for.  Why don't I take you there, because it neatly summarizes our position.


The order that we would be seeking with respect to confidentiality is that the unredacted copies of the Elster agreements - that is, the agreements that Elster has entered into with any of the LDCs and any of the information contained in those agreements - be treated as confidential.


MR. KAISER:  How many LDCs do you have agreements with?


MR. KOCH:  I believe - and I apologize, I come very, very late to these proceedings - I believe we have with five.



MR. KAISER:  All right.  Thank you.


MR. KOCH:  We have all of the LDCs but one, and you probably are more familiar with the math of that than I am.  I apologize.


Elster does not object to any of the party LDCs getting access to the Elster agreements, provided that the direction undertaking is signed and that its access is granted to only those persons who are in a position to give the direction and undertaking.


We do have a concern about a number of the intervenors and observers; particularly, I guess, two classes of intervenors and observers; one our direct competitor, Sensus and Tantalus.  I don't believe any of those intervenors are taking the position that they want to see our contracts.  We do not take the position we want to see theirs.  We believe that we should not be seeing each others’ confidential information.


We have a concern, therefore, with the two named intervenors who are competitors - that is, Sensus and Tantalus – and what I haven't set out at page 10 of our requested order is to the extent that other suppliers of smart meters or associated services may later be added as intervenors or observers, we would oppose their getting access as well.  


The other category that we oppose having access to unredacted copies of the Elster agreements are the other LDCs who are not parties to the proceeding and their associated parties.  We have laid those out in paragraph 10.  To the extent they have been named as intervenors, that would be the Electric Distributors Association, Enbridge Electric Connections, Grimsby Power, Rogers Cable.  I apologize, because, again, we come very late to this proceeding, to the extent there are observers to this proceeding who are also LDCs or organizations of LDCs or employees or consultants to LDCs, we would have the same objection on the same principle.


MR. KAISER:  Can you tell me what is it in general you are redacting from your contracts?


MR. KOCH:  You will see we have provided you with redacted copies, and you will see we have left in the headings where we have made the redactions.  Primarily the redacted terms we have left out are pricing and issues related to warranty, limitation of liability, and indemnity, which are commercial terms that are central to the financial, overall financial impact of the agreements.


MR. KAISER:  To the extent that you remove pricing -- you may not be in a position to answer this, but are we still going to be able to determine the costs of these meters for the purpose of this proceeding?


MR. KOCH:  The Board will have unrestricted access to the pricing information, as will all of the parties to the proceeding, as will all of the intervenors, other than those that we have identified as problematic, the non-party LDCs and the competitors.


MR. KAISER:  I understand that.  I misstated poorly.  Does it follow from what you say that in a public decision we will not be able to state the costs of the meters?


MR. KOCH:  It may be that the precise pricing, we would have to take the position, is confidential for that purpose.


MR. KAISER:  What does precise mean?


MR. KOCH:  Well, to the extent that pricing could be described in terms of comparisons between suppliers.  Perhaps that is something that can be disclosed in a way that doesn't disclose the actual pricing being charged to any particular LDC.


MR. KAISER:  In any event, turn your mind to that as we proceed, because that's going to become an issue and we will want to have your position clearly on the record.


MR. KOCH:  I will.  Thank you, sir.  As I said, we have provided the Board with redacted copies of the agreements that reflect Elster's concern about the confidential terms.


The submission is that disclosure of those redacted portions would adversely affect Elster's competitive position both with suppliers, including the intervenors, Sensus and Tantalus, and with LDCs that are not parties to the combined proceeding.  I have taken you through who our precise concerns are with.


With respect to all other intervenors and observers, Elster has no objection provided that disclosure of the unredacted versions of the agreements are restricted to persons capable of giving and who have actually given directions and undertakings called for by the Board's Practice Direction.


When considering Elster's assertion of confidentiality, you will see we have laid out at paragraph 11 of the written submissions - that's at tab 1, page 4 - the test from section 17.1 of the Freedom of Information and Protection of Privacy Act, which by the Board's Practice Direction is incorporated into the considerations the Board should have in assessing a claim for confidentiality.


There are a number of cases that I have appended to our written submissions, but there are really three, I think, that are key to illustrating the situation that we are in here, and perhaps the most direct on point is at tab 3 (l).  That's the Information and Privacy Commissioner of Ontario's order in Order No. PO-1818.


Why I say this is, perhaps the most useful is it goes through all elements of section 17 in a situation analogous to what we're dealing with here; that is, that Elster provided its information in response to a request for proposal and submitted a submission with a claim of confidentiality on its submission.  The terms of the agreement, unlike some of the other cases that you will have seen or that you see before you, were originally set out in that response to request for proposal.  They were not the result of protracted and lengthy negotiations between the LDCs and Elster starting with a clean sheet of paper.  The sheet of paper came substantially filled out and substantially filled out as supplied by Elster in its response to request for proposal.  That is the situation that we're dealing with -- or that the Information and Privacy Commissioner was dealing with in the order PO-1818.


The Commissioner concluded, and I have again given you in the submissions a summary of how the Board could reach a conclusion that the information at issue was financial or commercial information.  I don't believe that's seriously contested by anyone in the room.  If it is I can address that in reply submissions.  


The second element of the test is that the information be supplied in confidence.  I have taken you through just a moment ago how this information was supplied and the expectation of confidence, both in the confidentiality assertion in the response to request for proposal, and I have given you, in the written submissions, references to the confidentiality provisions in each of the Elster agreements with each of the LDCs.


The final element of the test is that the disclosure would cause harm to the competitive position of the party opposing disclosure, and, again, I hope the Board appreciates that we have not taken the blanket position that no one should be seeing this information.


We have, in fact, taken ‑‑ rather than saying, giving you a limited list of persons who we do not object to, we have given you a very narrow list of persons to whom we object:  our direct competitors and our potential for future customers are the two classes.  And, I again have given you references in the written submissions to the cases where the Information and Privacy Commissioner or the courts have addressed the situation where those classes of parties ‑‑ or that disclosure to those types of parties would amount to harm to the competitive position.


Subject to any questions you may have -- I don't intend to take you through, in great detail, the various cases that I put before you.  We have given you comprehensive written submissions, and subject to any questions or any points to be made in reply, those are my submissions on behalf of Elster.


MR. KAISER:  Thank you, Mr. Koch.  Who do we have from Sensus?  


MR. TEEHAN:  [Microphone not activated]  Chris Teehan, Sensus Meter Systems.  We do not have a formal submission at this time.  We provided comment last week with our position essentially stating a very similar position as the Elster representative from a competitive nature in terms of the business.  I would say for the record we're in complete agreement with the remarks made by Elster.


MR. KAISER:  Sorry, sir, you're going to have to come up to a mike.  Come on down to the front row here where the $600 an hour people are.  


SUBMISSIONS BY MR. TEEHAN:

MR. TEEHAN:  Chris Teehan with Sensus Metering Systems.  We don't have a formal proposal or written submission for today.  However, we did make a submission last week outlining our concerns, which pretty much echo those of Elster from a competitive standpoint.  We also don't see issue with submitting information to the Board in a confidential nature.


I would say in that light we are also not taking objection to any of the parties, other than those suggested by Elster's representative, as well.


For the record, I would say we formally agree with the stance taken by Elster, as well.


MR. KAISER:  All right.  Thank you, sir.  Who is here for Tantalus?  


MR. CROCKER:  Tantulus is me.


MR. KAISER:  Yes, sir.


SUBMISSIONS BY MR. CROCKER:

MR. CROCKER:  Mr. Chairman, for the moment, my instructions are that beyond the information which has been submitted not with the caveat that it is confidential -- that the confidential information should not be released to any of the parties, intervenors or observers to the hearing.  


Similar to Mr. Koch's remarks, our main concerns are of course with respect to competitors and future customers.  Our relationship, for the purposes of this hearing, is with Chatham‑Kent.


We have released information ‑‑ we haven't; Chatham-Kent has released information, I am advised, already in this hearing, which has not been considered to be confidential, with respect to the pricing of a pilot project and with a projection as to what the percentage of the costs of that pilot project would be with respect to full implementation. 


The costs of that pilot project have been reviewed by Deloitte, I am advised.  That has also been filed, and so with respect to your question to Mr. Koch about costs, our position is the same as his, and that is we would object to that information being released.


However, perhaps with some creative review of the material which has been filed which has not been considered confidential, those costs might be estimated, if not actually determined.


I apologize for the cryptic nature of our communications with the Board.  We were retained late Wednesday and I was in court all day yesterday, and I wanted to make sure that we had information before you which provided us with the opportunity of addressing you this morning, and I apologize for not having been able to produce more to you.


Our position doesn't differ in any other respects from Mr. Koch, other than, as I say, I don't have instructions at the moment to let me advise you that release of the information can be made to certain of the ‑‑ to the intervenors and parties beyond ‑‑ and observers beyond what I have indicated.


MR. KAISER:  All right.  Thank you.  I might ask you, at the break or some other convenient time, to discuss with the other suppliers this problem of how we're going to issue a decision approving certain costs without indicating what the costs are.  I will leave that to you to talk to your colleagues.


Any other equipment suppliers in the room who we haven't heard from that have an interest in this?  Anyone?


MR. SWAIS:  Mr. Chair.


MR. KAISER:  Yes.


SUBMISSIONS BY MR. SWAIS:

MR. SWAIS:  I'm speaking on behalf of CapGemini and Inergi.  Our position doesn't differ substantially from that of Elster's, with the one exception that we would add to the list of those parties whom we don't want to disclose the information the PWU.


They are a union that is a union for one of our entities, Inergi LP, and we believe it would be commercially prejudicial to us, in particular with respect to labour-union negotiating, for this information to become available to them.


MR. KAISER:  What LDC are you supplying equipment to?


MR. SWAIS:  Hydro One Networks Inc.


MR. KAISER:  Thank you.


MR. SWAIS:  Equipment and services.


MR. KAISER:  Yes.


MR. SWAIS:  With respect to the rest of the submissions, though, I am in agreement with the gentleman from Elster and on the same basis.  

And with respect to a question you raised earlier, it is our position that we wouldn't have any problem releasing any final pricing or prices that were charged.  


It is with respect to the hourly rates, those sorts of things that we would want redacted.  Primarily our redactions relate to hourly rates, schedules, fees, names of individuals who we're concerned may be poached, and termination and warranty and liability terms.


MR. KAISER:  Thank you.  Again, discuss this with your colleagues and see if the four of you can come up with a joint position.


MR. SWAIS:  Thank you.


MR. KAISER:  That's it for suppliers, I take it?  All right.  Let's go back to the LDCs.  Mr. Brett.



SUBMISSIONS BY MR. BRETT:

MR. BRETT:  [Microphone not activated] Thanks, Mr. Chairman.  We did file a letter with the Board --


MS. SPOEL:  Mr. Brett, I'm not sure that your mike is on.


MR. BRETT:  I will try again.  Here we go.  Thanks.  We did file a letter dated June 8th on behalf of Chatham‑Kent and Middlesex Power, and we asked for confidential treatment of schedules A and B to the contract, sort of the implementation contract.  Schedules A and B are the pricing schedules.


We did not ask in that letter for confidential treatment for the balance of the two agreements, but we are now, based on further discussions and further thinking about it.  So we would like the totality of those agreements to be ‑‑ remain confidential.


We have filed, though -- as Mr. Crocker alluded to, we have filed in our evidence a number of other documents which contain information that we think will assist the Board and intervenors to calculate the rate impacts of the smart meters installed and the ongoing operating costs, which I think at the end of the day is probably the fundamental point that you are trying to get at is, What are the rate impacts in each case on ratepayers of these programs?


That includes a number of different things:  capital costs, operating costs, impacts, stranded costs, impacts on the existing CIS systems, and the like.


What we filed ‑‑ first of all, we have filed the contract for the pilot project.  It's called the commissioning agreement and it is at tab 5, which is the purple tab in our material.  It deals with the pilot project that Chatham‑Kent conducted in 2004, 2005 with 1,000 customers.  


And in annex C5 to that agreement, the purchase and installation costs to retrofit 1,000 meters - and the Tantalus solution is, as you know, a retrofit solution - those costs are shown as well as related training software and maintenance fees.  That commissioning agreement for the pilot project, which was before the main deployment, is a turnkey contract for the establishment of these 1,000 metres, including verification, testing and related matters, culminates with the signature of a commissioning certificate by both parties dated May 6th, 2005.


That is at annex C4 to the commissioning agreement.


Then finally we have also filed the Deloitte study, what has been referred to by Mr. Crocker as the Deloitte study.  This was a study commissioned by Chatham-Kent.  It is at tab 4, which is the brown tab, Exhibit 1.  It was commissioned in October of 2005 and it was done to review the pilot project.  


Its main objectives were to assess the cost estimates and develop a cost model moving from the pilot project to full deployment to validate the assumptions and conclusions on cost, and to make an assessment of the likely revenue requirement impact of full deployment.  


It covered, as I say, capital, operating costs and other related costs.  It assumed 30,000 customers as a base for the model and it was based on supplier quotes that Tantalus had given when they made application to participate in the pilot plan.  


As a result of this review, Deloitte indicated that the likely result of the smart meter deployment - and this is in the study - would be in the order of $2.00 per customer per month.  That's before any savings, which would be likely to be achieved over the longer run, and the savings, if achieved, and these were savings that would not be -- I should say we are not saying they would be brought about immediately, but in the longer run the study talks about savings that would bring that net cost down to around $1.30.


Now, those materials are in appendix A and appendix B and throughout the Deloitte study.  It is not a terribly long study, but it is very focussed.


Finally, we did state, as again was stated by Mr. Crocker - and this is at tab 4 of our evidence, page 5 of 5, where we're discussing the procurement process and summarizing our particular procurement process - we did say there that the price per smart meter module was reduced by 40 percent from the price paid for this module during the pilot project and that the LAN collector price was reduced by 35 percent.


In summary, we think that there is quite a lot of information on the record, in our case, that would allow people to make intervenors and Board Staff to make the necessary calculations.  


I guess at the risk of beating this, I would repeat that we think the key issue is the ultimate rate impact for customers.


My final point would be, if you do decide to release the information, we would argue that we would prefer to see it go to the customer representatives only.  These are the people that are directly concerned with the cost of service and will be wanting to calculate the impacts.  We think it would be better for it, obviously, not to go to competitors, but also better for it not to go to other LDCs.  We don't see why LDCs need this information of each other.  The world being what it is, the narrower the audience for this information, if it has to go out, the better I think it is.


Thank you very much.


MR. KAISER:  Then can we agree that you are agreeing with the other four counsel that the excluded group would be competitors and future customers?


MR. BRETT:  The excluded group would be the competitors and the LDCs and the other parties mentioned by the other counsel, yes.  I would add the LDCs to the excluded group.


MR. KAISER:  All LDCs?


MR. BRETT:  Yes.


MR. KAISER:  All right.  Mr. Tunley.


SUBMISSIONS BY MR. TUNLEY:  


MR. TUNLEY:  Thank you, Mr. Chairman.  First of all, let me say that Newmarket Hydro and Tay Hydro take no issue with the supplier position, which has been outlined by Mr. Koch and adopted by Mr. Teehan on behalf of Sensus.


The Board may know that our contract is with Sensus for the meters and related services.  Obviously, just pursuant to a contractual obligation in that contract, Newmarket and Tay respect the position of the suppliers, but it is subject to this Board's decision with respect to the confidentiality issues.  And that is a provision in the contract.  Let me say that with respect to how the Board should approach it, I would like to with just three clarifications adopt Mr. Rodger's approach, as I did in my written e-mail yesterday.


The three points I would just like to add are, first of all, and this really goes to understanding what we're dealing with.  Newmarket's costs are incurred with respect to principally three contracts.  There is the Sensus contract for the meters and services; there is an installation contract, which has been filed in confidence; and there is a third contract with Barrie Metals which is with respect to the scrappage.  The only contract that needs to be kept confidential at all, I am advised, is the Sensus contract.  The other two can be released into the public domain.


The second point related to that in terms of the concerns that some parties have raised about access by party LDCs, I think the Board understands that Newmarket and Tay are rapid deployment LDCs, and that means practically speaking, that they have committed to an architecture for their meters and suppliers.  They're not a potential customer of any competitive supplier.  So they are in effect committed to the Sensus model and infrastructure.  Practically speaking, they neither have a competitive interest in looking at the other parties' material, nor are they sensitive, in a market sense; they're not available in the market.  So, just for your information, in making a decision on that point, that is Newmarket's situation.


Finally, Mr. Chairman, your question about the ability of the Board to disclose costs in a decision, I think you can see from what I have said that our total costs for the smart meter project will be an aggregate of the three contracts, and in our public filing material we have given publicly the aggregate costs of all three contracts.  That's not confidential.  It is only when you drill down and start to break that down among the various suppliers that you will have a problem in writing your decision.  I hope that, again, is a point that, if you understand it, will make it easier for you to deal with how you write your decision around the confidentiality issues as you ultimately decide them.


Those are my submissions.


MR. KAISER:  Mr. Brett, I take it you're essentially in agreement with Mr. Tunley on that?  You have no objection to the total costs.  It's breaking down the costs in the manner he describes it?


MR. BRETT:  No, no.  We were talking about unit costs of individual components of the project.


MR. KAISER:  All right.


MR. BRETT:  In other words, in the --


MR. KAISER:  Mr. Tunley is saying he has no objection -- his client has no objection, I take it, to the total unit costs.  He just doesn't wasn't it broken down between the installation and, say, hardware.  Is that your position?


MR. BRETT:  I think our answer, Mr. Chairman, is that we provided some of that information already in the documents I referred to, but we don't want to go beyond what we have provided.


MR. KAISER:  Well, tell me the difference between your position and Mr. Tunley's.  I understand his position.  I don't understand yours.


MR. BRETT:  We have provided in the filing guidelines -- pursuant to the filing guidelines, we have filed the total costs.  And I may be repeating myself, I apologize.


We provided the total costs of each component, total cost of installation, total cost of meters.  We have not provided the unit costs of either, and we would not like to provide the unit costs of either, beyond what we have talked about earlier on.


MR. KAISER:  All right.  Mr. Engelberg.

SUBMISSIONS BY MR. ENGELBERG:

MR. ENGELBERG:  [microphone not activated] Mr. Chairman, the two Hydro One companies filed a letter stating --


MR. QUESNELLE:  Can you turn your mike on, Mr. Engelberg?


MR. ENGELBERG:  I think it is on.  Sorry.  The two Hydro One companies filed a brief letter setting out their position, which is that under the terms of their contracts with the vendors, they are obligated to keep the information in confidence - the entire contracts - and are not in a position to consent to anything else.


You have heard from one of the vendors to Hydro One Networks Inc., which is CapGemini, as to its grounds for opposition and the terms to which it would be willing to greet ‑‑ agree to.  The two Hydro One companies have no comment on any of the various proposals that have been put forward to you this morning to limit the extent of the audience.


MR. KAISER:  Mr. Taylor.


SUBMISSIONS BY MR. TAYLOR:

MR. TAYLOR:  Can I have one moment, Mr. Chair?  Sorry, Mr. Chair, we're having a discussion of whether or not my clients agree on the proposition that the all-in price be used by the Board in its decision.


It seems as though some of my clients feel that if the all‑in price is used, without a breakout of the individual components, that that would protect the vendors' information; although I understand, though, with one client, if the all‑in price is used, one vendor would be able to break out its own numbers.  I think there is a chance that one vendor would be able to figure out what the other vendor's pricing is.  


I will speak to my clients at the break and hopefully we can come to some sort of understanding so that we can assist the Board.


In terms of the confidentiality issue, I don't think anyone disputes that the contracts and the pricing information is price sensitive ‑‑ or sensitive information and is confidential.


In terms of, you know, how do we deal with that information so that the vendors' interests are protected, they're not harmed but we can still move forward with a meaningful proceeding here, the CLD's position is that parties to this proceeding who have a commercial or competitive or potentially competitive interest should not be given access to any of that information.  


And that would include even by way of undertaking their counsel or consultants having access to that information.


The same would go for any parties who don't represent the interests of consumer groups who are here today.  They, their counsel, their consultants should not be given access.  


As far as LDCs go, and I am talking now about LDCs who are not applicants but are still parties to the proceeding, you know, they're going to have their own RFPQ processes, so they don't need the pricing information from this proceeding in order to move forward and obtain good pricing on their smart meter rollouts.


Obviously, that information would harm the smart meter vendors, because the LDCs are the ultimate purchasers, who would have specific information on the people participating in the RFPs.

So I would suggest that none of those parties or their counsel or their consultants be given access to the information filed in confidence.


Now, that same logic should carry forward to the applicants in this proceeding.  There are some applicants here who haven't signed contracts and there are others who have, so the ones who haven't signed contracts to see the other applicants' confidential information could harm the vendors. 


As well, even further than that, there are LDCs who are applicants in this proceeding who are going to be engaging in future RFPs, and having access to the confidential information could obviously affect or have an impact and potentially harm the vendors in those future RFPs.  


So in our letter that we filed yesterday, we submitted that the applicants should not be given access to each other's information and that counsel for the applicants could have access, pursuant to an undertaking.  And that would be important because, you know, counsel and consultants have to be in the room in case any generic or procedural issues come up.


So we're trying to really restrict the disclosure of this information as much as possible, without really destroying the whole purpose of this proceeding, and I think that the submission or the suggestion that we're putting forward would achieve both of those goals.


MR. KAISER:  So the third category -- or I should say the competitors, we understand, there's a bit of a debate as to whether it is all LDCs, which is what Mr. Brett's position is; your position is all LDCs except applicants?


MR. TAYLOR:  I understand that Mr. Brett's position is that all LDCs -- that no LDCs should be given access to the confidential information.


MR. KAISER:  Correct.


MR. TAYLOR:  That's the same position I take.  It is the LDCs who are not parties ‑‑ or applicants and the LDCs who are applicants, none of them should see each other's information.


MR. KAISER:  All right.


MR. TAYLOR:  And none of my clients have seen each other's information, for that matter.


MR. KAISER:  How are we going to conduct an in camera hearing?  How are we going to do it, one applicant at a time?


MR. TAYLOR:  Yes.  The logical extension of my proposal is it would be one LDC at a time.  The consumer group representatives would be here, able to cross‑examine each one.


MR. KAISER:  All right.  Milton Hydro is here somewhere.  Yes, sir.  Any submissions on this?  Thank you.  


Any other LDCs wish to speak to this matter?  All right, Let's go to the consumer groups.  



Mr. Weber, sorry, I missed you.


SUBMISSIONS BY MR. WEBER:

MR. WEBER:  I sort of feel like I'm standing out in left field here, but Brian Weber from Grimsby Power.  There are a couple of things that I am just not quite sure of, because it was my expectation that following the Ministry's issue of the smart metering paper, an RFP was put out by the CLD.  The Ministry of Energy, the CLD members, the Fairness Commissioner were all involved in selecting five vendors that were ‑‑ basically approved for further negotiations.


In that RFP, there was pricing and it's my understanding that there is also drag-along parts to the particular pricing, so that if an inactive LDC chooses to move forward, they can do so by dragging along on one of the existing pricings.


That being said, Grimsby Power filed a rate application in 2007 being asked to be removed from the inactive list and put on the active list.  We were denied this request primarily because your smart metering calendar, which goes from January to December, does not coincide with the rate calendar, which goes from basically May to May.  And our plan was to start the rollout in January of 2008, and we submitted some rough numbers.


We have had extensive demonstrations by four vendors that are represented here, and we have also received unsolicited pricing from one of the vendors who has spoken.  That unsolicited price, it is my understanding, matches the price that was given to the CLD members in their RFP quotation.


From listening to Mr. Koch speak, he talked about pricing, warranty, indemnity and I missed the fourth point.  Pricing, quite honestly, is matched with the warranty and the indemnity aspects of it.  I am not sure why I would receive an unsolicited price from one of the vendors and that it would match if it wasn't going to coincide with some of the pricing, indemnity and warranty clauses that are already out and in the marketplace today.


So, I am not sure how the Board is going to move forward.  I thought one of the ideas in having a combined proceeding was to add more clarity for those distributors that are not part of the process, to reduce the regulatory burden that we're already under.  

In the paper that was issued on January 29th, and I believe you have it marked previously from the hearing as J-5 or J-6 - I apologize, I don't find the number off the top - but on page 22 it talks about: 

"If a decision is to be issued in the combined proceedings that sets a benchmark level for expenditures which is determined to be prudent, then costs associated with the installation of smart meters at benchmark costs would not be subject to further review."


I guess one of my question is:  How would the Board choose to rule.  Obviously from the paper it is unclear.  If benchmarks are to be set, then we need to know where we're able to manipulate things in order to come up with a benchmark cost that would not have us back here before the Ontario Energy Board.


I guess I submit my comments and the challenge to you, sir.


MR. KAISER:  Maybe you could help me on one point.  You mentioned the quotations to the CLD, RFP.  Is it your understanding that those prices are identical to the final contract prices at issue here?


MR. WEBER:  No.  It is not my intention or understanding that those are the actual numbers.  I think there was probably some tweaking that went into that, depending on how the warranty was laid out, but I also understand that from the Ministry smart metering paper there were some warranty issues already spelled out, and that was for the 15-year time frame.


MR. KAISER:  All right.  Thank you.  Mr. Shepherd.


SUBMISSIONS BY MR. SHEPHERD:

MR. SHEPHERD:  Thank you, Mr. Chairman.  I have submissions on three points, but let me put out a question that I think the parties, with the confidential information, have to answer at some point to make sure that we're all on the same page, and that is:  Is all of the redacted material in the filings, is it all redacted because of the metering companies' or the suppliers' concerns about confidentiality, or are any of those redactions for some other reason?


We haven't heard anything like that, but I have looked through it and some of them are not obviously confidential information relating to metering.  So if the utilities just confirm that if the Board orders that this stuff be released, that we see everything and there are no more redactions, then I am cool.


I am just raising that so that we make sure that we're on the same page on that.  


Let me deal with my three submissions.  The first one is the overall question of whether the material is confidential.


I am going to deal with that in three components.  The first is, normally the Board's practice is that parties who are making submissions on whether the material is confidential get to look at it.  In the past that's been done a number of times.  We have not been able to see this.  The utilities have, of course, because they have seen their own confidential information.  We have not.  So we can't make detailed submissions on whether it should be confidential because we don't know.


I think that is a procedural concern that the Board should be concerned with; that you're hearing, in essence a biased story.


However, that having been said, I don't think it is a major issue.  But still on the issue of whether it should be confidential, I think the Board should ask itself two questions.  Everybody's assuming that because this is competitive pricing information it must be confidential.  That's not always the case in the marketplace.


You have lots of circumstances where, because of the nature of a particular procurement, everybody sort of ends up knowing what the numbers all are, because, for example, as here, everybody's doing RFPs.  So everybody's bidding and there is a lot of cross-referencing going on.


Everybody is buying at once.  There is a lot of information out in the marketplace.  It may be a bit Pollyanna of us to be thinking that this information is really confidential.  It may in fact be out there in the marketplace for people who are procuring in this marketplace, because it is all happening at once.  I haven't heard any of the vendors explaining why that wouldn't be true.  


The second question I think the Board should ask itself in asking whether this should be treated as confidential is:  Is the smart meter initiative a sufficiently important or sufficiently compelling public policy initiative that it should override those competitive concerns of the suppliers and that the information should be put out in the public for the benefit of other LDCs, for the benefit of the public at large, knowing what the cost is associated with this and how it came about.  


It isn't always the case that you would ask yourself that question, but this is quite an unusual initiative, with a lot of money involved and being done in a very short time period, for a specific public policy goal.  


You might want to ask the question:   Are there circumstances in which public policy says, this should be public anyway?


Those are the issues on whether it is confidential.  We're not going to take a position on whether it is.  We're happy to sign the undertaking and everybody agrees we get to see the stuff, so it is not really a concern for us.


Let me take you, then, to the second point, which is what are the types of information that are being claimed as confidential?


Obviously we have things like hourly rates, for example, CapGemini has said:  We're concerned that our hourly rates not get out.  But then we have Elster filing redacted material with their hourly rates in it.  Why are Elster's hourly rates not confidential, and CapGemini's rate for the same thing are?  And how is this Board going to compare the costs of the utilities if you have one set of costs and you don't have the other set of costs to talk about?


It is not intuitive to me that hourly rates are confidential for one company and not for another.


The second area is unit costs, and again, you see a lot of different information provided on a redacted basis by the utilities, some of which is pretty easy to calculate unit costs.  Chatham-Kent, for example.  You can't get it quite exact, but you can get pretty close with what they have already filed, as I think they have said.  Whereas Toronto, at the other extreme, they filed nothing that would allow you to get to unit costs in any meaningful way.


So, again, it is not clear to me that unit costs are necessarily confidential.  Some people think that they are very confidential and some people think they're not.


There are three other components of the agreements that I think people are claiming confidentiality.  One is the limitation of liability provisions.  It doesn't seem to me that limitation of liability provisions or indemnity provisions in contracts are naturally confidential.  A, they normally follow a standard form.  And B, if there are variations, one would think that that would be something that is of public concern because there are big risks involved in these activities.


Another area is warranties.  Again, it's not clear to me why, if one supplier wants to limit their warranties, and another does not, is willing to give a broader warranty, why that shouldn't be public information; why that is somehow proprietary and gives some sort of competitive advantage.  That is especially true -- keep in mind that one of the things that I think we're going to be hearing in this case is utilities saying, well, we’re paying a little bit more, but we're getting a more robust contract.  We're getting more services, better warranties, longer term warranties, et cetera.  If we can't compare them, then the public will not know why this is the case and why this utility is paying more than that one.


The one other area, in terms of the categories of information I want to address - and nobody has addressed this yet, I don't think - is we want to ask questions about the bids that people received in their RFPs and why they chose this one versus this one.  That is part of the prudence analysis.  


People are talking about what the final numbers are, but people are not talking, as yet, about what the bid numbers are.  And I don't think, in fact, any of that material has been filed on a redacted or otherwise basis, that I have seen, but we will be asking for it during the process.


So I would ask the Board to put their mind to whether that comes within the categories that you make decisions about confidentiality, so that we don't have another wrangle next week when we first ask for bid data.


The last category of information, which I will accept is far and away the most problematic, is there will be documents that expressly identify trade-offs that utilities have made, price versus terms, et cetera, trade-offs that they have made in getting to their final number.  And we want to ask for those documents.


Did you take a reduced price in return for getting a lesser warranty?  Show us the document.  There is going to be resistance to that, obviously, and I understand that that is very sensitive, because it is negotiating documents; but, on the other hand, it is going to be central to this Board understanding whether the utilities have acted prudently.


So I raise that as something that the Board should consider.  


My final point relates to who should see the confidential information, and I think what I have heard is that there are six categories of good guys and bad guys, I suppose.

You have the ratepayer groups.  Everybody agrees that we're the good guys, that we get to see everything.  I don't know why.  They don't normally like us that much, but today they do.


The second category is the applicants who have signed contracts with suppliers.  And except for the CLD and Chatham‑Kent, everybody agrees they get to see them, get to see everybody's.


I am concerned with the position of Chatham‑Kent and Hydro One ‑‑ and CLD, because what we want to do is put to Toronto Hydro, for example, You're spending this much, Chatham‑Kent is spending this much.  Why is it different?


If we can't ask their witness why they're paying more than the next guy, then I'm not sure why we're here, because there is not a lot of other stuff that we're going to be able to ask.  A lot of what we're going to ask is about comparing them.  Indeed, I think that is the reason why we have a combined proceeding, is so that we can have some perspective put on each application.


So that is the second category, applicants who have signed a contract.


The third category, at the other extreme, is competitive metering companies.  I think everybody agrees they don't get to see this stuff.  It's competitive information.


If the Board decides at a higher level this stuff should be public, that's one thing, but if it is confidential, then, at the very least, the competitive metering companies don't see it; everybody agrees.  Even they appear to agree.


The fourth category is companies like Enbridge Electric, Direct Energy, Rogers, who have an interest but are not ratepayer groups.  And the metering companies have said they don't get to see this information.  I didn't hear a rationale for that.  


I accept that there may be circumstances in which it is inappropriate for them to have this information, but I didn't hear a good rationale for why they should just be holus bolus excluded from this.


The last two, which are the hardest categories, are the applicants who have not signed contracts yet, of which there are some; and Elster appears to say, Fine, they can see the information from other LDCs.  We don't care.  


And I take it that Sensus is agreeing with that, but some of the utilities are not.


I understand that that is not a question of whether they made prudent decisions.  It is actually a question of:  Could that, having that information, influence their future actions in dealing with their suppliers?  Presumably it could.  


On the other hand, I don't know how this Board can test whether their projected or their actual costs are appropriate if we can't do the comparisons, the same as with the ones that have signed contracts.


The last category is Mr. Weber at Grimsby and other LDCs that are not applicants in this proceeding.  And that is really a question of the Board's goal with this proceeding.  I can take it right down to its root.  The Board in January said, One of the things we want to do is we want to be able to help the ones that aren't fast-tracked by giving them some information on, you know, how this is going to roll out and what the costs should be and what sort of terms you should have, that sort of thing.


If those parties are excluded from that part of the discussion - Mr. Weber, and Whitby and Peterborough and those people - then I don't think that you can achieve that goal, because it's not fair to give them benchmarks and guidelines if they can't be in the room when it is being discussed.


Therefore, it seems to me that they should have access to this information.


Therefore, our conclusion is that the ones that should be excluded are clearly the competitive metering companies and, perhaps, in some circumstances, the non‑LDC, non‑ratepayer intervenors.


Let me just make one final comment, Mr. Chairman.  I'm sorry I'm going on longer than I anticipated.  I just kept writing notes as other people were talking.


Mr. Rodger has suggested a procedure for going ahead, if it is determined that some material is confidential.  With respect, I don't think his procedure works.  I don't have any questions of any intervenors until I have a chance to see the whole evidence.  


I tried to put together questions of Chatham‑Kent, for example, last night, and although I had a nice cross-examination ‑ well, I thought ‑ I was left with the question:  Am I missing something?  Am I assuming some things that are going to be in the other evidence that isn't going to be there, and I am then barking up wrong trees and wasting the Board's time?  I might be.


It seems to me that until we have the basic information, until my colleague, Ms. Chen, can do her spreadsheet, doing the comparison for me so that I can look at it, I don't have any questions for Chatham‑Kent or Toronto Hydro or anybody else today.  


The other ratepayer groups can speak for themselves, but I don't, certainly.


So subject to your questions, those are my submissions.


MR. KAISER:  Thank you, Mr. Shepherd.  Mr. Warren?



SUBMISSIONS BY MR. WARREN:

MR. WARREN:  Mr. Chairman and Members of the Panel, as I understand it, there are now three and potentially four issues which are before you at this moment.  They are, first:  To whom information or to which parties should information be disclosed?  The second issue is:  What information should be available to you in issuing a decision?  The third issue is, what I will call how we conduct the hearing, which really is a question of addressing Mr. Taylor's submission of whether or not you can have a hearing in which only one LDC is present in the room at a time.


Let me deal with them seriatim.  With respect to the issue of to whom information should be disclosed, as I understand it there is, with two exceptions, no objection to releasing the information to my client as a ratepayer group.


The objections, if I understand their submissions correctly, come from Toronto Hydro.  Their position, I would characterize generously, as a kind of a troglodyte position, which is that they will not release any information, because they're contractually bound.  


Well, Hydro One Networks understands that they can't do that.  They can't enter into a contract which precludes the regulator from seeing the information.  And in my respectful submission, that is an objection which simply cannot stand.  They should be required to disclose the information, subject to whatever confidentiality rulings or directions you want to give.


The second objection -- and I apologize if I have it wrong.  The second objection is from Mr. Brett, who says that we should somehow put together the information in a kind of Ouija board fashion by deriving numbers, by putting one number with the other and guessing what it is.  That, in my respectful submission -- again, I may have got it wrong, but that is simply no way to conduct a regulatory process.  You should have the hard data and not be left to guess what it is.  


So, in my respectful submission, the information should be disclosed - I am speaking only on behalf of my client here - subject to our signing the necessary undertakings of non‑disclosure.


With respect to the second issue which I understand to be before you, which is what information should be available for the decision, in my respectful submission, it is premature to make that decision.  I think you should wait through the conduct of the hearing to see what information is disclosed, what the cross‑examination is.  Then you reach a conclusion as to what information you think should be disclosed, necessarily should be disclosed, and at that point ask parties to make submissions.  I think it is, frankly, premature to reach a decision on that now.  


The third issue is this with respect to the conduct of the hearing.  I share Mr. Shepherd's concern about just using Mr. Taylor's example of having one LDC only in the room.  We can't cross-examine the LDCs using comparative data if we can't put to them what the numbers are from other LDCs.  It simply doesn't work, Mr. Chairman.  It is not a workable solution.


I understand Mr. Taylor's concern, but in the interests of conducting a rational process, we have to be able to put the kind of comparative data to the LDCs.  


Finally, as a segue from that, I share Mr. Shepherd's concern about the conduct of the hearing following on Mr. Rodger's proposal that we somehow bifurcate it, dealing with the non-confidential first stuff.  I, frankly, don't have any questions for these LDCs other than those which would derive from the confidential information.  I also think as a matter of keeping the record in the best integrated form we should do the LDCs each one as a complete package, rather than jumping back and forth.  


Those are my submissions on what I understand to be the live issues.  Thank you.  


MR. KAISER:  Thank you, Mr. Warren.  Mr. Buonaguro.  


SUBMISSIONS BY MR. BUONAGURO:


MR. BUONAGURO:  Thank you, Mr. Chair.  


VECC agrees substantially with the comments that have been provided by Mr. Shepherd on behalf of SEC and Mr. Warren on behalf of CCC.  As the member of the increasingly unique group of people who nobody objects to, my concern is primarily the practicality of how I am going to proceed in the hearing, in terms of taking the confidential information, assuming there is a confidentiality ordered, and putting it to the witnesses.  


In that respect, it is most important from a practical matter that the applicants who are going to be asked questions, and within which comparative data is going to be useful, would also have access to that information.  As a primary practical point, that is sort of a minimum group of people I think that would be, using the numbering system that Mr. Shepherd proposed in terms of who we're talking about, that would include ratepayer groups; applicants who have signed contracts; applicants who have not signed contracts, would at a minimum need to have the information so we can have any kind of workable hearing.  


In terms of bifurcating the process so that we deal with information that's not confidential first and then the confidential information once we have it, I think it was counsel for Elster who described the confidential information as, and I think I am quoting him, “central to the overall financial impact of the agreements.”  That is precisely what we're here to do, is determine the financial impact of these agreements on ratepayers through the smart metering initiative.  


And so when we are talking about the non-confidential, that stuff, if it's not related to this confidential information, I don't see how important it really is.  


The only other thing I would add is that -- well, two things.  I had the same understanding that I think Mr. Shepherd had, in terms of who was objecting to LDCs in general having that information.  I think it was only other LDCs and it wasn't the smart metering vendors who were objecting to the LDCs having the information, whether they are applicants or not.  If I am mistaken, I am sure they will correct me.


Maybe I'm wrong, but I understood the information to be primarily being protected under confidentiality for the purposes of protecting the interests of these smart metering vendors, and if they're not objecting to other applicants or to other LDCs having information, I don't see how important the confidentiality can be, for those groups.  


Lastly, I just wanted to remind the Board, if it was lost, that there was a specific objection to the Power Workers' Union hearing the information.  I think the first thing we heard from the Board Staff is their counsel is not here today, so they won't have an opportunity to respond to that.  I don't know if you need a special opportunity for them to respond to that specific objection.  


Other than that, those are my submissions.  Thank you.  


MR. KAISER:  Thank you.  Mr. Adams.  


SUBMISSIONS BY MR. ADAMS:


MR. ADAMS:  Thank you, Mr. Chairman.  


I have comments to make on three issues.  The first is to endorse Mr. Shepherd's comments with regard to the value to this process of acquiring bid information.  


One of the specific concerns that Energy Probe seeks to content itself on is to ensure that consumers have been adequately protected from the potential cooperation amongst the supplier community.  We believe that this process has the capacity to produce information that would be able to conclusively demonstrate that there has been adequate protection of the consumer interests with regard to this concern.  


We believe that pending the outcome of the review and the observations that arise from a review of the information once it's been produced that the Board may find itself in a position where it might be desirable, from a public interest perspective, to change the rules of the game with regard to disclosure.  As the information starts to come out, it may become clear that more complete disclosure on the public record is advisable.  


We would urge the Board to leave itself open to reconsideration, as the process unfolds.  


Assuming that we are moving forward with a process that requires the production of confidential information and appropriate undertakings, one of the practical concerns that arises is that argument would have to be filed, or some portion of argument would have to be filed by intervenors on a confidential basis, and perhaps reply argument from the LDCs.  This is a process that the Board has dealt with before, in terms of receiving confidential argument and that they be a procedural consideration going forward.  


The final remark is with regard to, following up on comments of some of the other counsel, Energy Probe's intention with regard to questions.  We do have questions for both Chatham-Kent and Toronto that are based on the filings that have been put on the record so far, and we are prepared to proceed with that, if there is an opportunity today.  


MR. KAISER:  Thank you, Mr. Adams.  Anyone else wish to speak to this issue?  All right.  


MR. TAYLOR:  Mr. Chair,  I would like an opportunity to respond.  


MS. SEBALJ:  Actually, before you do that, I don't know whether the Panel wants to hear from Board Staff with respect to our advice.  That would give the LDCs an opportunity or anyone else in the room an opportunity to respond to that at the same time. 


MR. KAISER:  Yes, please go ahead.  


SUBMISSIONS BY MS. SEBALJ:

MS. SEBALJ:  I wanted to bring to the Panel's attention things that it probably already knows, but to put them on the record and just remind you of the various legal instruments and policy instruments that are in place with respect to this issue.  


A key part of the Board's mission is to regulate in an open and transparent manner.  Starting with the Statutory Powers and Procedures Act, at section 9, which suggests that an oral hearing shall be open to the public:

"...except where  the tribunal is of the opinion that matters involving public security may be disclosed, or intimate financial or personal matters or other matters may be disclosed at the hearing of such a nature having regard to the circumstances that the desirability of avoiding disclosure thereof, in the interests of any person affected or in the public interest, outweighs the desirability of adhering to the principle that hearings be open to the public."


I do have excerpts of these, if anyone needs them in the room.  I assume because they're legislative I don't need to provide them.  


Our Practice Direction on confidential filings of course follows that principle, and on page 2 of that Practice Direction, it states that: 

"The Board's general policy is that all records should be open for inspection by any person.  This reflects the Board's view that its proceedings should be open, transparent and accessible."


At paragraph 3 of the Practice Direction, it states:

"This Practice Direction seeks to strike a balance between the objectives of transparency and openness, and the need to protect information that has been properly designated as confidential.  The approach that underlies this practice direction is that the placing of materials on the public record is the rule, and confidentiality is the exception.  The onus is on the person requesting confidentiality to demonstrate to the satisfaction of the Board that confidential treatment is warranted in any given case."


Our rules of practice and procedure, of course, reflect that the same information as are in the practice direction, and, in particular, the appropriate rule is Rule 10.  


As many of the parties will know in the room, the general process for the filing of confidential material and the objections and replies that have gone on over the last few days are found at section 5 of the practice direction.


At section 5.1.10, the options for this Panel with respect to confidentiality are laid out.  Of course, it is always open for the Panel to do anything it thinks is appropriate in the public interest, and that is the final of the options.


But you may also order the document placed on the public record in whole or in part; order the document be kept confidential in whole or in part; order that the non‑confidential redacted version of the document or the non‑confidential description or summary of the document, as applicable, be revised; order that the confidential version of the document be disclosed under suitable arrangements as to confidentiality, and that of course is referring to the declaration and undertaking.


I also note that in the Board's broad ‑‑ other than the broad powers that the Board has in the OEB Act, which you will be familiar with, with respect to summonsing witnesses and summonsing the production of documents, in this particular proceeding I think it is important to note Ontario Regulation 427.06, and, in particular, section 2(4) of that regulation, clauses A and B, and I will get Mr. Mukherji to provide you, just so that you can actually be referring to the section:

"The Minister or the Board may, on notice, require that a distributor provide to the Minister or the Board, as the case may be, information relating to the procurement or installation of smart meters, metering equipment, systems and technology and any associated equipment, systems and technologies, including information concerning pricing, contractual arrangements and status of installations, and information relating to a procurement, which information was obtained or developed during the procurement, including information concerning the selection of the successful bidder."


So I would suggest to you that in the context of this specific hearing, there was an intention on the part of the regulation maker that this information be open and public.


Finally, I note that with respect to the FIPPA argument, the Freedom of Information and Protection of Privacy Act arguments that have been made by at least one of the vendors today, it is certainly agreed that section 17(1) of FIPPA is something that the Board refers to in its practice direction as illustrative of the types of things the Board should consider when attempting to determine whether information should remain confidential or to whom that information should be disclosed.


But I also wanted to bring to your attention there are a couple of other sections of FIPPA that are relevant here.  And the other thing I think to keep in mind is that this is not a FIPPA request, but that section 17(1) is simply being used as general guidance for the types of confidential information that, in this case, the vendors are seeking to protect.


Again, I don't take the position, necessarily, that other vendors should get this information.  I don't take any position, but I just want you to have all of the legal information in front of you.  


In particular, section 23 of the Freedom of Information and Protection of Privacy Act, says that:

"An exemption from disclosure of a record under sections...", and it enumerates a number of sections, including 17, "...does not apply where a compelling public interest in the disclosure of the record clearly outweighs the purpose of the exemption."


Also, at section 64(2) of that Act, it says:

"This Act does not affect the power of a court or a tribunal to compel a witness to testify or compel the production of a document."


As many of the parties in the room have alluded to today, in camera filings and examinations are absolutely not unprecedented, but they can become cumbersome, and in this proceeding with the 13 applicants, I think that is a valid consideration for the Panel.


I think more importantly than the cumbersome nature of the filing, the fact that in camera filings and examinations do not give the public access to the information related to, in this case, the smart meters, which is arguably information that is appropriately in the hands of the consumers on whose homes these smart meters will hang.


So for that reason, it seems that there isn't a balance to be struck here.  While all ratepayers should have a reasonable opportunity to understand that they're paying a fair price for the smart meters, there are of course the vendors' rights and expectations under FIPPA, and generally, with respect to their information and the protection of that information.


So in terms of what should be on the record, from Board Staff's perspective, in this case the Board is considering the prudence of costs.  Therefore, it is the price of the meter and the surrounding equipment and the installation of that meter that is relevant, and, we think, in the public interest.


How those costs are packaged for public disclosure may be debated.  And I take both Mr. Brett's point, and I can't remember -- I think it was Mr. Warren who challenged that point, but I think essentially what this boils down to is the interests of the vendors for the protection of this information, which is not ‑‑ is certainly not a frivolous expectation, and the interests of the public.  


And in protecting the vendors from competitive -- potential competitors, I would suggest that it is in the public interest to have some level of information with respect to these assets on the record.


I don't have a suggestion for you as to exactly how that information can be packaged, and, frankly, Board Staff is still working through the evidence that isn't confidential to determine how it is packaged in the first place, much less how it could be packaged for public disclosure.  But it would seem a little bit absurd that we come out of a hearing for the review of costs for smart meters without being able to tell the public what the costs of smart meters are.


MR. KAISER:  Do you think you can turn your mind to Mr. Tunley's proposal, which is that Newmarket and presumably their supplier is content to have on the public record what I will call the bundled cost on a per unit basis?  Would you regard that as sufficient public disclosure?


MS. SEBALJ:  I would be happy to turn my mind to it.  I frankly think ‑‑ I respectfully disagree with some parties in the room that for many of the utilities -- and, granted, I haven't had a chance to review in detail all of the utilities' information, but a lot of that information, to my mind, subject to examination, is actually on the record and non‑confidential at this point, in terms of a bundled cost, with enough information about the number of units installed to be able to do the math and determine what the bundled unit costs are.


So I am not exactly certain what we're arguing about, but I admit that I haven't looked at every utility's information yet.


To my mind ‑ and I haven't discussed it with Staff ‑ the type of information required for public disclosure needs to be thoroughly examined and properly vetted, if you will, to make sure that we've got the numbers right, but for public consumption purposes, I'm not sure that a global unit cost number is insufficient, because I'm not sure that they're going to care how much the repeaters cost, as opposed to the regional collector, as opposed to the control computer.


I think they just want to know what the unit cost of what is hanging on their house is, and how much they need to pay on a monthly basis to defray that cost.


In terms of the ‑‑ there's been discussion about the terms, conditions, warranties and other negotiated aspects, and whether those are proprietary.  There may be a strong case for that information to remain confidential.  I tend to agree with -- I believe it was Mr. Shepherd who indicated that -- I believe it was reference to things like termination clauses and limitations of liability tends to be a bit boilerplate, and I am not sure how they feed into the cost all that much, although I stand to be corrected.


But to the extent that we can get to a number and to a cost, to a unit cost, I think that is the goal for the purposes of this hearing.


Subject to any questions, I think those are my submissions.


MR. KAISER:  Thank you.  We will take the morning break at this point.  We will come back and we would like to hear from the vendors and the suppliers on a couple of points. 


The first is:  Exactly what information is it in these contracts that you want redacted?  We have heard about pricing, installation, warranty, indemnities.  Do you need all of that, or is it just the pricing?  So that we can specifically know what is going to be redacted in each and every one of these contracts and we're not, as Mr. Shepherd saying, redacting something in the case of some contracts and other things in the case of other contracts, so we have a standard that we're working with.


The other is, and, again, this goes to the vendors:  Do you really care if the LDCs that are applicants receive this information?  Having regard to the comments that this is a combined hearing and, as many counsel have said, the essence of it will be to get comparative costs, and proceeding utility by utility in camera, as Mr. Taylor suggests, is probably going to depart wholly, if not entirely, from that goal.


So if we could have your views on that, that would be helpful.  


We will come back in half an hour.


‑‑‑ Recess taken at 11:02 a.m. 


 --- Upon resuming at 11:33 a.m. 


MR. KAISER:  Please be seated.  Ms. Sebalj.  


MS. SEBALJ:  Thank you, Mr. Chair.  As I understand it, there is a gentleman in the room, Mr. Houle, who would like to make a submission with respect to the confidentiality issue.  


MR. KAISER:  Mr. Houle.


MR. HOULE:  Can you hear me?  


MR. KAISER:  Yes, sir.  


SUBMISSIONS BY MR. HOULE:


MR. HOULE:  My name is Harvey Houle.  I live in Utterson, Ontario, which is in the Huntsville area.  I am a member of the Hydro One -- I'm a customer with Hydro One, I should say, but the reason I came is not just because of Hydro One.  It’s all of these utilities here that are supplying.  I look at it as a gang, a swarm, to me, and a few customers.  


I don't represent the Utterson seniors, actually, but they have assisted me.  I have a couple of daughters who live in this area under different utilities, but I certainly don't want them to be caught in this present system that is being put forth.  


I don't understand it all yet.  I've been reading, trying to catch up to it, and last Tuesday I just received a file from Toronto Hydro, and I haven't got used yet to the acronyms into it, but I want to be informed of all of the things that has happened, which I haven't been so far.  It's been difficult.  I've gone back in papers to get some information so that I can become more aware of it.  I still don't understand this smart meter affair, to start with.  I see it, but I don't understand it yet.  If I am going to have to pay for their smart meters and the extended costs from there on, I am totally against it, because my pockets are limited.  I've got to control that accordingly to what it is.  


The other thing is that utilities -- to me, the closest thing that I compare utilities to is the food stores, which everyone needs.  Hydro today has set us up that we're all caught into the system.  So why should they be individuals that can turn certain amount of monies and live well, actually.  I mean, I probably was one that started the issue with Eleanor Clitheroe to start with, because I wrote her and I told her that she didn't have the goose with the golden egg, and the same with the other gentleman that was on the Board.  But I don't want to say that -- I want to point out that I'm representing people that can't be here, and I hope that these people understand that.  


Now, we have the issue that you started with this morning is with confidentiality.  That's one particular issue that I find is very disgusting to me.  I mean, I could mention that Ontario Energy Board too is sort of in that way, when they advertise in the papers, because they're not obvious who they are.  Their introduction on the paper is not outstanding enough to grasp it right away.  


But confidentiality, to me, is not a necessity when it comes to a utility that has to be used by everybody.  And we're constantly bringing out more products to utilize in the electrical market.  Plus, everybody knows we’re building more housing and stuff like that.  So we have to realize that we're going to need some other system besides trying to cut down the people that are using the energy.  


If this was a private enterprise, they would have to compete with each other, like the big auto companies do, and food stores do too.  There is no reason for them to be confidential.  I want to know what my pocketbook can afford.  And if I can't afford it, then I would like to be able to get rid of it.  But at the present I can't even get rid of it, because I have a delivery charge, which was the example I have -- I have with me, is I used over 1 kilowatt in February or March a day.  But if you look at my delivery charge, you're going to wonder what's going on.  


Therefore I would say that these people that need confidentiality shouldn't be in that business, to start with.  So that's my opinion.  Thank you.  


MR. KAISER:  Thank you, sir.  Ms. Sebalj.  


SUBMISSIONS BY MS. SEBALJ:

MS. SEBALJ:  As a matter of administration, I am assuming the Panel would like to have the various letters and the submission of Elster, including the brief of documents, marked as exhibits?  


MR. KAISER:  Yes, please. 


MS. SEBALJ:  There are a number of those and I am going through and marking them now, but what I would suggest is I just put them on the record at a later time once I have them organized.  


As a matter of process, we're in the Panel's hands as to whether you wanted to hear what effectively would amount to reply.  Mr. Taylor had indicated that he had something to say.  I'm not sure if any of the other utilities do. 


MR. KAISER:  Before we hear from Mr. Taylor or any of the other LDCs in reply, I think we had invited the suppliers to address us on a number of issues.  Do you want to start first, Mr. Koch? 


MR. KOCH:  Certainly.  I am happy to do that.  I do have one minor concern, and it may turn out to be a non-concern at all, which is that I may have additional submissions in reply to other submissions beyond merely responding to your questions, but I would like to reserve that until I have heard from all of the LDCs, given it is our client's confidential information at stake.  


MR. KAISER:  All right.  


MR. KOCH:  In response to your specific questions, the two that you asked before the break and the one that you asked me in the course of my earlier submissions, I can go through those, I think, very quickly for you now.  
FURTHER SUBMISSIONS BY MR. KOCH:


MR. KOCH:  As to what information Elster proposes to redact from the public versions of the Elster agreements, you have in the confidential filings from each of the LDCs who has contracted with Elster full, unredacted copies of Elster's agreements; and you have in the written submissions that we filed with the Board yesterday Elster's proposed redactions, or a version of the agreement that Elster is content to have on the public record.  What has been redacted from those agreements are the pricing information -- although as Mr. Shepherd pointed out, there even some hourly rate information that's been left in.  But pricing information has been redacted.  Warranty terms, the terms of the indemnities and the limitation of liability clause are the other areas that have been redacted from the agreements.  


I gave you earlier today my submissions as to why those are appropriately classified as commercial terms.   It’s also laid out in my written submissions as to why those are commercial terms that fall within the scope of the section 17 (1) of FIPPA.  


You also asked, does Elster care if the LDC applicants are given access to unredacted copies of the agreements.  Our client is prepared, so long as declarations and undertakings are signed by the persons representing the applicants, that this is a cost of having an efficient hearing and conducting business in Ontario.  It is appropriate, and we do not oppose the LDCs who are applicants.  Subject to signing the declaration and undertaking, we don't oppose them getting access to the unredacted copies of the agreements.


MR. KAISER:  Thank you.


MR. KOCH:  There was a third question that you had asked in the course of my submissions and that you had then asked a number of the other parties, particularly the LDCs, and that is:  Would there be -- or how would you be able to present a decision with publicly useful information if the cost information was confidential?


I have had a discussion with my client on that point, and the proposal to deal with it by way of disclosing the overall rate impact or a fully bundled impact I believe meets the Board's objectives and, while still less than ideal, is something that Elster can live with.


MR. KAISER:  Thank you.  Counsel for Sensus.


FURTHER SUBMISSIONS BY MR. TEEHAN:

MR. TEEHAN:  Thank you.  Most of our statements echo those of Elster, as well.  From a ‑‑ with regard to question number one, the Board also has full unredacted copies from the utilities that we currently are under contract with.  If we were to submit information to be in the public domain, we would redact information on pricing, warranty, limitations of liability, termination provisions and any of the aspects of indemnification, and that is it on that particular spot.


We are also okay with disclosure to LDC applicants, provided they have signed declarations and undertakings, and like Elster on point number three, as well, with regard to your question, unbundling of costs, as Newmarket Hydro had suggested, we are also okay with that model, as long as they include all costs associated with smart metering, not just the AMI component-specific pieces, i.e., meters, collectors, computers.  


We would like it to include installation and other aspects of the total cost of installing a smart meter on a consumer's house.


MR. KAISER:  Thank you.


MR. TEEHAN:  Thank you.


MR. KAISER:  Tantalus.


FURTHER SUBMISSIONS BY MR. CROCKER:

MR. CROCKER:  Mr. Chairman, our position doesn't differ from the other two vendors.


MR. KAISER:  Thank you.  CapGemini.



FURTHER SUBMISSIONS BY MR. SWAIS:

MR. SWAIS:  Mr. Chairman, our position is the same as the previous three.  If I may make one point that seems to be specific to CapGemini, again, we are more than sympathetic to the very eloquent views as expressed by Mr. Houle.  


It is our position, however, that as opposed to a private ratepayer, a private trade union has no interest in this information, referring in particular to the PWU.


MR. KAISER:  Thank you.  Any of the LDCs have anything they wish to add?


FURTHER SUBMISSIONS BY MR. RODGER:

MR. RODGER:  Just to respond to and to clarify some of the comments of my friends before the break, Mr. Chairman, particularly on process.  


It seems to me that if this Board rules that the information is confidential and you proceed to the declaration and undertakings, then we will necessarily have a two-track process.  We will have an open public hearing component and an in camera.  


I don't think it is anybody's expectation that if you do rule on confidentiality and that these materials are confidential, it is expected that the entire proceeding would be in camera.  That is certainly not our view.  


So my suggestion is that we will have a two-track process, in any event.  We do disagree with some of the comments, particularly with respect to Toronto Hydro's submission, that there is insufficient detail to allow us to proceed with the non‑confidential evidence today and Monday.


For example, on our tab D from our prefiled evidence, we have actually provided all of the price information from the bids that came out of the RFPQ process.  Now, we have redacted the vendor's names and the product names so you can't tell that.  But we believe we filed quite a bit of information.  


And to move the process along, it would certainly be helpful to do what we can to conclude those parts of the non‑confidential evidence and cross‑examination now.


Finally, I would just remind the Board that Toronto Hydro does have some sensitive timing issues, in that the CDM portion of the March application, which you referred to, is set to be heard next Thursday and Friday before this Board.  So we would be very concerned if, for example, we were to start this hearing late Monday or on Wednesday, because there are people involved in the Toronto Hydro case in this proceeding that will also be involved in the CDM proceeding.  So I just wanted to clarify those comments.


MR. KAISER:  Any other LDCs?  Mr. Tunley.



FURTHER SUBMISSIONS BY MR. TUNLEY:

MR. TUNLEY:  Thank you, Mr. Chairman.  Just very briefly, I did want to do three things.  The first is to answer Mr. Shepherd's question.  In the case of Newmarket and Tay, all of the confidentiality issues are supplier‑driven.  None of them arise from Newmarket or Tay's own interests.  So I just wanted that to be on the record.


Secondly, just another point, and I don't know that the Board will deal with it today, but Mr. Shepherd and I believe Energy Probe echoed a request for bid documents.  I think it is clear, and I think maybe the Board knows, but Newmarket and Tay did not themselves design or conduct any bid process or run it.  Rather, they were allowed by regulation to take advantage of the RFPQ process, which, as I think parties know, the Ministry of Energy was directly involved in.  


And so I don't think that is an issue that is going to arise at all for Newmarket and Tay, but if there are things that Mr. Shepherd has in mind other than RFP documents, then I am happy to talk to him.


The only last point just for the Board.  The confidentiality that we're talking about is for a limited time, and down the road at some point, it seems to me there is no reason why the entire proceeding here could not be made public sort of retroactively.  


I think that the supplier confidentiality issues are limited to the period where they're in a competitive process for the remaining LDCs.  I don't know how you deal with that as a Board, but in terms of the public interest, in knowing at some point what this hearing was about, you may want to address that in some fashion.


Thanks.


MR. KAISER:  Thank you.  Any other LDCs?  Mr. Taylor.


FURTHER SUBMISSIONS BY MR. TAYLOR:

MR. TAYLOR:  In regard to the CLD's proposal that none of the applicants have access to each other's information, since the vendors don't seem to have a problem with that, then we withdraw that proposal, although in responding to some of the comments that were made by Mr. Shepherd and Mr. Warren that they would like to be able to ask LDCs comparative questions, you know, Why was your price higher than someone else's, I completely ‑‑ I really don't understand how those questions can be answered by LDCs.


So as an analogy, if I were to say to you, Mr. Chair, you're wearing a $150 watch.  I'm wearing a $100 watch.  Mr. Chair, can you please tell me why your watch costs $50 more than my watch?  


It would be impossible for you to answer that question, because you don't know the technology of my watch.  Maybe I got mine on sale.  Maybe I had a connection.  I could go through a whole laundry list of reasons why our watches are different prices.  The same would apply for smart meter programs.


I think that if the intervenors want to ask questions to the LDCs about their own costs, which is really all they can answer - you could only answer why your watch costs $150 - then they could draw their own conclusions as to why there is a price difference.  But I don't see how they could expect the LDCs to comment on each other's price differences.


So I guess we will cross that bridge in the course of the hearing, but I think I heard that we couldn't have a workable hearing unless they could ask those kind of questions.  Well, I'm a little bit concerned, because I don't see how those questions could possibly be answered.


The other thing I wanted to comment on was Board counsel's interpretation of the Regulation 427.06, and that's the regulation that says that:

"The Minister or Board may, on notice, require a distributor to provide the Minister or Board, as the case may be..."

and then it goes on to talk about contract and procurement information.


And then Board counsel's interpretation of that - and correct me if I am wrong, Ms. Sebalj ‑ was that that could be interpreted to mean that that information be put on the public record.


I think that is a stretch of the interpretation, or a stretch of the interpretation of the regulation.  We have provided that information to the Board on the Board's request, and we're in compliance with that regulation and really the interpretation should stop there.  It has nothing to do with the public disclosure of that information.  


So those are my submissions.


MR. KAISER:  Thank you.  Any other LDCs?  Mr. Weber. 


SUBMISSIONS BY MR. WEBER:

MR. WEBER:  Mr. Chair, I'm having some difficulty in understanding why the applicants only would receive the confidentiality information.  Particularly, some applicants have signed with a vendor to do their entire service territory, while other applicants have only signed to do a portion of their service territory.


If the concern is that this would put a LDC that has not signed with an applicant the opportunity to get preferential treatment, then how can applicant who has only signed an agreement do a portion of their territory --


MS. SEBALJ:  Sorry, Mr. Weber, we lost your mike halfway through.  I don't know why, but I think the court reporter is having trouble hearing you.


MR. QUESNELLE:  Just to note that the mikes operate in tandem.  The two buttons operate one mike, sir.


MR. WEBER:  Yes.  I'm not sure where I was, and what the court reporter didn't hear, but I guess my question being that if some of the applicants have signed agreements with a specific vendor to do only a portion of their service territory, that the information that they are now going to get by receiving all of the information might put them at a disadvantage to those LDCs that haven't signed any agreement and who are looking for some answers and the information in order to move forward.


MR. KAISER:  Thank you, Mr. Weber.  Any other LDCs?


[Board Panel confers]


MR. KAISER:  Well, gentlemen, ladies, this is a difficult decision.  We have to be mindful of the -– sorry, did you have something you wish to add?


MR. KOCH:  I'm sorry, sir.  I thought you were going to permit me a brief reply.


MR. KAISER:  Yes.  I'm sorry, go ahead.


MR. KOCH:  I apologize.  I really do have only four points.  I will be very, very quick on them.


REPLY SUBMISSIONS BY MR. KOCH:


MR. KOCH:  With respect to the submissions from the Board with respect to the public interest, I can only echo Mr. Tunley's submission that the fact that there may need to be a temporary confidentiality doesn't mean that for all time no one will ever see this information.  It may be that at some point in the future, once the RFP process has been completed and there is no longer an ongoing RFP process in place, the public interest can be served by a broader public disclosure than we're currently proposing.  But it is important for the integrity of the ongoing RFP process, I submit, to have that confidentiality in place and the countervailing public interest can be addressed by a timing issue on a further hearing on appropriate notice.


 Mr. Shepherd raised the issue of bid documents.  And this is my second point.  With respect to bid documents, I have not seen the bid documents.  I don't know what anyone would be proposing to file.  I may have different and additional submissions to make with respect of those.  I ask only that if bid documents, in unredacted form, are going to be placed before witnesses, that I be given an opportunity to make submissions as to whether there are further confidentiality concerns with those documents, if as and when that issue arises.


The Board raised the issue of regulation 427.06.  I, again, can only echo Mr. Taylor's submissions.  He said word for word what I had written out in my notes, that frankly, had the legislature in enacting the regulation, or had the intention of the regulation been to require that the information filed with the Board be on the Board's public record, it would have been a simple thing for them to indicate in the regulation, that it be on the public record.  


It does not say that.  It says that the information be provided to the Board, and the information has been provided to the Board subject to the declaration and undertaking.  The relevant parties who will need access to the information will have access to it for the purpose of the Board proceeding.


I believe that concludes my submissions.  I said I would have four points, but I will leave the last.


MR. KAISER:  Thank you.


DECISION:


     MR. KAISER:  Thank you.  

     We agree with Mr. Taylor that regulation 427.06 doesn't answer this question.  It leaves open the question as to whether the information should be confidential or not.  We accept the view of Board Counsel, as I am sure most counsel would, that the objective in these proceedings is to be as open and transparent to the maximum degree possible.  Confidentiality should be the exception and should be carefully scrutinized.  

     On the other hand, we must have some regard to regulatory efficiency and getting through this proceeding in a meaningful time frame.  

These are important public policy issues.  There is a significant amount of money at issue.  As a result, the Board has decided to proceed initially all in camera.  We're not convinced that a dual process will be efficient.  There will be wide participation from numerous public interest groups in this in camera proceeding, because everyone will have access except two narrow categories, competitors and non-applicant LDCs.  

The Board, on its own motion, created a combined proceeding and brought into this proceeding 13 utilities.  To not allow the utilities we brought into this proceeding full access to the information makes no sense to us.  We will also lose the comparative feature which is at the core of this proceeding as part of the prudency review.  

     Having said that, the point raised by Mr. Tunley is an 

important one.  By making this ruling today we are not 

necessarily concluding that all or any part of the final argument will be confidential, or all or any part of the final decision will be confidential.  We will visit that once we have heard the evidence and are in a better position to determine accurately which of this information truly is confidential, and which falls outside of that requirement.  We will proceed on that basis, bearing in mind the caution I just expressed that that doesn't mean at the end of the day that this might not become a totally public proceeding.  

     I recall there were submissions by CapGemini 

with respect to the Power Workers' Union.  I understand Mr. 

Stephenson is not here.  We will allow him to make a 

representation in writing on that.  We will therefore reserve our decision insofar as the union is concerned.  


PROCEDURAL MATTERS:

     That leaves the question, gentlemen, ladies, as to how to proceed, and we would be happy to hear your submissions on that, starting with you, Mr. Rodger.  


MR. RODGER:  Mr. Chairman, assuming that the Board's form of declaration and undertaking might be able to be produced shortly, within the next hour or so, and in anticipation that the Board may have ruled this way in terms of confidentiality and then disclosure, I actually have copies of our unredacted information that I could make available to parties this afternoon.  If we do that, then we would hope that Toronto Hydro could start as soon as possible next week.


Those would be my submissions, sir.


MR. KAISER:  Any other submissions in terms of timing of hearing the evidence?  Mr. Brett.


MR. BRETT:  Yes, Mr. Chairman.  We as well would like to move forward as quickly as we can.  Both my clients and I have commitments next week that are going to be problems.  We would like to get in and out if we can today, or at the latest get out by Monday morning.


MR. KAISER:  Are you ready to proceed today?


MR. BRETT:  Yes, we are.  The Board has in its possession the unredacted documents, the unredacted contract, and if they could make copies of that over the lunch or something and then distribute them.  We just have the one contract, one for Middlesex and one for Chatham, and they're in the Board's files.


The only other factor is I am told that we have -- that contract that was filed -- the unredacted contract was not executed.  The contract that was executed is, I am told, very similar to the unexecuted copy that was filed with the Board.  If you will just give me a moment. 


I'm sorry, I'm mistaken.  We do have copies of the executed contract, as well.  So we could make -- with a little cooperation from the Staff, we could make copies of that right away, basically, and turn that over to the parties here that require it.  And as I mentioned before, we have filed quite a lot of information.


So the information we filed, together with that unredacted contract, is the totality of our information, basically.


MR. KAISER:  How long do you think you will be in direct?


MR. BRETT:  About ten minutes, 15 minutes maximum.


MR. KAISER:  All right.  What's the order?  Who is after Chatham‑Kent?


MS. SEBALJ:  Toronto Hydro.


MR. KAISER:  Are you ready to proceed today?


MR. RODGER:  Yes, sir.


MR. KAISER:  How long in direct?


MR. RODGER:  Probably ten minutes or less.


MR. KAISER:  All right.  Do you have copies of all of your unredacted contracts available?


MR. RODGER:  Yes, I could get them within ten minutes.


MR. KAISER:  Do we have copies of the non‑disclosure form for participating counsel to execute?


MS. SEBALJ:  Yes, we do.  My only concern with respect to this is that no one in the room will have had an opportunity to review any of the confidential information.  Board Staff certainly is prepared on the basis of non-confidential information only.


So, as I understand it, the information that is confidential, for the purposes of Chatham‑Kent and Toronto, is fairly limited, and we would be willing to attempt to get through that, but I am not sure that we could guarantee that we would have all of our examination prepared for this afternoon.


MR. KAISER:  Well, we understand that.  I mean, counsel will have to take that as a situation.  If you are not in a position to examine on the confidential aspects this afternoon, then we will have to come back on Monday with respect to those.  But presumably we can make some progress by getting the show under way.


MR. SHEPHERD:  Mr. Chairman, I guess my concern is that it is not just a question of Chatham‑Kent's or Toronto's confidential information that is relevant to their applications.


As you have correctly pointed out, the comparison between the entities is central to what we're doing here.  And it takes some time to take the confidential data, do an analysis and do the comparison properly.  Otherwise, we're just wasting your time, I think.


MR. KAISER:  Well, as I say, if you are not prepared to proceed, we will come back for you, but I think the Board is concerned about scheduling.  Toronto Hydro has another case that is scheduled next week, as Mr. Rodger says.  


We will see what progress we can make.  We will distribute the information over the break.  We will sign the disclosures over the break, and we will come back at one o'clock and see if we can move ahead.


If we have to adjourn early and come back on Monday, then that is what we will have to do.


MR. SHEPHERD:  I wonder, Mr. Chairman, if I could just ask whether the other utilities can advise whether they have their confidential information available here today.


MR. KAISER:  Mr. Taylor?


MR. TAYLOR:  We have the information for, I believe, four of the five CLD members that I represent, and we can have photocopies made for the fifth.  I don't know ‑‑ we could probably do it over the lunch break for you.


MR. KAISER:  Well, let's see if we can get this information, gentlemen, disclosed to the parties over the break, and we will do what we can in terms of proceeding.  If we have to adjourn early, we will do that, but...


All right.  Why don't we ‑‑


MR. CROCKER:  Mr. Chairman, I have one question, please.


MR. KAISER:  Yes.


MR. CROCKER:  To clarify your ruling, I just want to make clear to you, from the perspective of Tantalus, Rogers Communications is a competitor.  They haven't been sort of categorized as that this morning, but they are.


So we would strongly request that they not receive the confidential information.


MR. KAISER:  Anyone from Rogers here?  Ms. Sebalj, over the lunch hour would you contact counsel for Rogers and indicate the objection that has just been raised in terms of their obtaining the information, i.e., that they are a competitor and therefore will not have access?


MS. SEBALJ:  Yes, yes.


MR. KAISER:  Yes, ma'am.


MS. DADE:  Madam Chair, I would like to clarify that Direct Energy is still to be allowed to be here as an intervenor.


MR. KAISER:  Anyone regard Direct as a competitor?


MR. KOCH:  Bear with me for just a moment, please.


MR. TAYLOR:  Can we just have one moment?


MR. KAISER:  Yes.  Is Enbridge here?


[Counsel confer with clients]


[Board Panel confers]


MR. TAYLOR:  Mr. Chair, in regards to Direct, we they certainly don't represent the interests of electricity consumers, number one.  Number two, we're not really clear what their competitive interests are, so my clients are uncomfortable disclosing the confidential information to Direct at this time.


MR. KAISER:  Why is that?  Why are they uncomfortable? 


MR. TAYLOR:  Just because they may be a competitor in the future.  We have no idea where Direct is going in regards to smart meters.


MR. KAISER:  I suppose anyone could be a competitor in the future, almost anyone.


MR. TAYLOR:  Well, they're certainly not here to represent the interest of consumers, so...


MR. KAISER:  Well, no, but that wasn't the ruling.  We are trying to -- excluded categories were competitors, and I take it they're not competitors now, and non‑applicant LDCs.  Those were the two categories that we excluded.  Yes, Mr. Buonaguro.  


MR. BUONAGURO:  In an effort to be helpful, presumably Direct Energy intervened on a particular basis.  I don't have their intervention letter, but they're here for a reason.  Perhaps they could tell us why they're here and we can determine whether or not...


MR. KAISER:  All right.  Can you tell us why you're here?


MS. DADE:  Thanks, Mr. Chair.  Direct Energy does have ‑‑ we have an interest in the smart meter deployment and functionality from our customers' perspective.  We do supply direct power to all of the customers within Toronto and within the province of Ontario, and we feel that we should be here, and we have applied for intervenor status and it was granted to us.  And we have an interest.  


We are not a competitor at this point in time and we don't feel there is any reason at this time to exclude us from these proceedings.


MR. KAISER:  Anyone other than Mr. Taylor opposing Direct receiving this information?  


All right, we will consider Direct over the lunch break, if you will allow us that time.

MR. TAYLOR:  Mr. Chair, I have just been advised that Direct was one of the respondents to the RFPQ process.


MR. KAISER:  All right, that's helpful.


MS. DADE:  And we were not a winner of that bid.


MR. KAISER:  An unsuccessful competitor.


MS. DADE:  Unsuccessful.


[Laughter]


MR. KAISER:  All right.  We will come back at 1:30.
‑‑‑ Luncheon recess taken at 12:11 p.m. 

--- Upon resuming at 1:37 p.m. 


MR. KAISER:  Please be seated.  


Mr. Brett, are you up first?  


MR. BRETT:  Yes.  We are, Mr. Chairman.  I thought there may have been a couple of preliminary matters.  


MS. SEBALJ:  Yes.  


PROCEDURAL MATTERS: 


MS. SEBALJ:  If I could, Mr. Chair, find a copy somewhere here of a letter that was received over lunch from counsel for Rogers Cable.  If I may, I will read it into the record to clarify that issue.  

"We are counsel to Rogers Cable Communications Inc., 'Rogers Cable', in respect to the above proceeding.  We understand that at today's hearing the question of Rogers Cable's participation in this proceeding has been raised in connection with the issue of receipt of confidential information and participation in the in camera hearings which will be taking place.  As I advised Ms. Sebalj by telephone this afternoon, I confirm that Rogers Cable no longer wishes to participate in this proceeding.  I also confirm that the decision by Rogers Cable that it will no longer participate in this proceeding should not be considered as a concession that it is a 'competitor' for the purposes of this proceeding.  Rogers therefore respectfully submits that in view of this withdrawal from participation no ruling is necessary with respect to its status as competitor/non-competitor for the purposes of this proceeding, and that no such ruling should be made."


MR. KAISER:  Is that satisfactory, sir?  


MR. CROCKER:  Yes, thank you.  


MR. KAISER:  With respect to Direct, the Panel has ruled that Direct is a competitor for the purpose of the disclosure of the information.  


MS. SEBALJ:  I still haven't had an opportunity to mark all of the exhibits relating to confidentiality, but  so that this is somewhere close in the record, if I could mark this as J2.1, which is the letter dated June 15, 2007, from Mr. Robert Frank of McLeod Dixon, LLP. 

EXHIBIT NO. J2.1:  LETTER FROM MR. ROBERT FRANK, McLEOD DIXON, LLP 


MS. SEBALJ:  That is J2.1.  There are extra copies here if counsel are looking for copies.  


The other preliminary issue is of course who is and who is not entitled to receive information in accordance with the Board's ruling of this morning.  


As a preliminary issue, normally the Board's Practice Direction on Confidential Filing requires that only counsel or consultants sign the Board's declaration and undertaking and be entitled to look at confidential information.  We have had some discussions over the break which have led me to believe that for practical purposes in this hearing, employees of the utilities, and potentially others, perhaps should be entitled to sign the declaration and undertaking, but I believe we need a ruling from the Panel on that.  


What we have done in advance is have counsel and consultants sign, but we also have a pile of signatures from employees of the various utilities. 


MR. KAISER:  These would be named employees that have executed the document, I take it; not all of the employees of the company?  


MS. SEBALJ:  That's correct.  Individual employees.  


MR. KAISER:  Any objection?  Individual employees named and disclosure restricted to the named employees?  Yes, sir.  


MR. KOCH:  I am afraid that is the first I have heard of that suggestion.  I may need to seek instructions on the point --  


MR. KAISER:  All right.  


MR. KOCH:  -- in respect of particular names.  It would certainly help to have that list of names.  


MR. KAISER:  All right.  


MS. SEBALJ:  We do have a list of names that we prepared.  It is handwritten at the moment, but -- 


MR. KAISER:  Why don't you give the list to counsel so he can obtain instructions.  


MS. SEBALJ:  Did you want me to read the names for the record or just provide the list? 


MR. KAISER:  I don't think that is necessary.  Unless other people want it.  Do you want it, Mr. Shepherd?  


MR. SHEPHERD:  No, Mr. Chairman, but I did want to make the point that I think every employee who is a witness will have to sign the undertaking, because this information will be put to them. 


MR. KAISER:  Yes, I think we understand that.  


MS. SEBALJ:  Subject to a ruling from the Panel on that, because I suppose the intent is for us to go in camera shortly, we will need a quick ruling so it can be determined we will need a quick ruling so it can be determined whether everyone in the room can stay or whether some in the room are required to leave. 


MR. KAISER:  The only people that can stay are those that have signed the non-disclosure document, and that includes counsel, witnesses and named employees.  


MS. SEBALJ:  We do have the at least one citizen in the room as well who has signed.  


MR. KAISER:  Yes.  But I take it a registered intervenor. 


MS. SEBALJ:  Yes, he is a registered intervenor. 


MR. KAISER:  That condition also exists, with the exception of witnesses, of course.  Has everyone signed up?  


MR. KOCH:  No.  


MR. KAISER:  All right.  Why don't we take a quick break to get the signing completed.  Anything further, Mr. Shepherd? 


MR. SHEPHERD:  Yes, Mr. Chairman.  I want to raise a technical question with respect to the undertaking.  I'm sorry to do this but this is -- 


MR. KAISER:  This is a non-disclosure undertaking?  


MR. SHEPHERD:  Yes.  It provides in section 3 -- I don't know whether you have a copy of that or you could be provided a copy. 


MR. KAISER:  I don't.  Do you have a current copy of this document?  I presume this is the Board's standard form?  


MR. SHEPHERD:  It is, although it’s a form I have never signed before.  This is a newer one than the ones I've signed in the past proceedings.  


What it provides in section 3 on the back page is that if we receive this information, we can't save it to our hard drive; we can't incorporate the information into comparative spreadsheets, for example, and things like that.  If we receive in camera transcripts, we can't save those to our hard drive.  Those various things.  It’s sort of a whole category of restrictions.  


I don't think it is the Board's intention that we not be able to do those things, and in fact much of this stuff I think is going to be sent by to us by e-mail.  


MR. KAISER:  It says without prior written approval of the Board, so I suppose to the extent you need a waiver you can obtain it. 


MR. SHEPHERD:  So I am asking on the record could the Board please approve by way of order or on the transcript, that we are allowed to do those things so we can get the show on the road this afternoon.  


MR. KAISER:  What you want to do is be able to basically put all of this material on your computer hard drive or some other memory instrument?  


MR. SHEPHERD:  And include it in, for example, our cross prep documents, our spreadsheet analysis of the comparative dollars, et cetera.  The things that we expected to be doing. 


MR. KAISER:  I take it none of that affects article 5; in other words, it all gets returned at the end?  


MR. SHEPHERD:  Absolutely. 


MR. KAISER:  Any objection to Mr. Shepherd's request?  All right.  Seeing no objection, it is granted.  


Can we get everyone signed up.  Or are they signed up?  


MS. SEBALJ:  I think there are a few that are in the process of reading and signing the form.  


MR. KAISER:  I think what we will do, Ms. Sebalj, once the signing has been completed, we will ask everyone to register on the record who they are and that they are here for the purposes of the in camera proceeding, just in case we lose some documents.  


MS. SEBALJ:  As I understand it as well -- I see him walking towards me, but the one intervenor who is signing the form wanted some time to review the Practice Direction because the form actually does say that you have read the Practice Direction.  I don't think he has an intention not to sign, but I thought he could take the afternoon to do that and sign it at the end of the day. 


MR. KAISER:  That's fine.  


MR. SHEPHERD:  Mr. Chairman, while the signing is going on, I wonder if I could ask, out of the 13 utilities we have so far received a copy from one of the utilities but none of the other ones.  I wonder if they could let us know, and perhaps on the record, since that means everybody knows, when we will see this information so that we can start to process it. 


MR. KAISER:  You're talking about the contracts, I assume? 


MR. SHEPHERD:  The contracts and the other redacted stuff.  Some of it is quite voluminous.


MR. KAISER:  Well, while we're doing the signing let's go through the LDCs.  Mr. Rodger, what is the status of your information?


MR. RODGER:  During the break, we obtained all of the documents, and those have now been distributed to parties who have signed the declaration of undertaking. 


MR. BRETT:  We have our contracts here as well, the signed contracts.  We're ready to distribute them as soon as we know who gets them.


MR. KAISER:  Hydro One. 


MR. ENGELBERG:  I made a call to my clients immediately during the lunch break after the order was made.  They're making the copies now.  I would hope they will be here by 4:30 today.  I asked them to be delivered, but I am not positive that they will be here by that time.  


MR. KAISER:  Any of the 13 utilities that cannot have the information by the end of the day?  All right.  


It sounds like we should be in a position for you to have a bundle to take home.  


MR. THORNE:  [Microphone not activated] I do not have [inaudible]


MR. KAISER:  What is your best estimate, Mr. Thorne? 


MR. THORNE:  Tomorrow morning. 


MR. KAISER:  Mr. Shepherd will be here.  


MS. GIRVAN:  Mr. Chair, I had a question about electronic material.  Mr. Warren is not here.  He has left for the day.  I'm just wondering the best way to get him the materials.


MR. RODGER:  I gave him the materials.


MS. GIRVAN:  Oh, you did.  Okay, but I'm just wondering beyond that.  I think Mr. Brett is providing him with materials, as well, electronically.


MR. BRETT:  I am not quite sure I heard everything.  We are e‑mailing to Mr. Warren, as we speak, the material that he needs.


MR. KAISER:  All right.  We're going to assume that with the exception of Milton, all of the utilities will have the information in the hands of counsel by five o'clock today.


MS. SEBALJ:  We have prepared a list of those who have signed the declaration and undertaking and their e‑mail addresses, so we will provide that as soon as we can by photocopy to all of the parties, so that you know who you should be delivering electronically to.


MR. TAYLOR:  Mr. Chair, I may as well add, as well.  I didn't show up today with all of my witnesses, because we didn't expect to testify today.  So there are a bunch of people who aren't in the room who will be getting access to this information, so they won't be signing undertakings today.  They won't be getting access to the information today, either. 


But I can provide you with the list of people who will be coming in.


MR. KAISER:  All right.


MR. TAYLOR:  I can bring some undertakings with me, if that would help.


MS. SEBALJ:  Yes, we have copies of the undertakings, so you can take those with you and bring them with you on Monday morning.


MR. TAYLOR:  Okay.  Thank you.


MR. KAISER:  Do you know who they will be?


MR. TAYLOR:  Yes.  We're preparing a list right now for you.


MR. KAISER:  All right.  Yes, sir.


MR. KOCH:  If I may.  I have taken a look at the list of the employee persons who have given undertakings.  As I understand it, and I may need to be corrected on this, it is only employees of applicant LDCs who are on that list; that we don't have anyone from anyone else who is an employee of any other intervenor.  Is that correct?


MS. SEBALJ:  That's my understanding.  I actually haven't had a chance to go through the list.  Is there anyone who has signed the declaration and undertaking who is an employee of a non‑applicant LDC?


MR. KOCH:  And I guess, as a practical matter, if the persons who have signed are all intended to be called as witnesses, I don't see that I have much of a position to object.  But if there are any on that list who are on the list but are not intended to be called as witnesses, those are the only ones with whom I would have a concern.


MR. KAISER:  Do we have anyone that falls in that category, Mr. Rodger?


MR. RODGER:  I think we have two employees, Mr. Chairman, Mr. Sardana, who has been the case manager on this file, and I believe one other Toronto official.  What is his name?  Phil Dubeski is the other Toronto Hydro employee.  So we would also like them to be able to participate in this in camera session.


MR. KAISER:  I take it they're not here to sign today, but you will be putting their names on the list, as it were?


MR. RODGER:  Yes.  Mr. Sardana is here and he has already signed, I believe, and so has Mr. Dubeski.


MR. ENGELBERG:  Mr. Chairman, Hydro One is in the same position.  We have one employee not here today who will not be a witness, but will need to be at the hearing, and I would like to take a declaration and undertaking for her.


MR. KAISER:  Any objection to those three?


MR. KOCH:  I have my colleague out in the hall right now trying to get instructions to see if there is anything in particular with those persons.  I think we have one more.


MS. CONBOY:  My colleague, who is our manager of regulatory affairs, will not be appearing as a witness, but would like to stay for the proceedings.


MR. KAISER:  One more in that category.


MR. BRETT:  Mr. Chairman, we have one more like that.  We have a person with Chatham‑Kent's regulatory department who is assisting the group that are witnesses but who will not herself be a witness.  She has already signed an undertaking and she is here, and we would like her to stay, if possible.


MR. KAISER:  What is the name of that person?


MR. BRETT:  Cheryl Decaire.


MR. KAISER:  All right.  Ottawa Hydro may have someone.


MR. KOCH:  As I say, my colleague is in the hallway now trying to get instructions, so hopefully we can clear this up momentarily.


MR. KAISER:  Well, subject to that reservation, let's start with you, Mr. Taylor, and tell us as best you can ‑‑ let's just worry about who is in the room today.


MR. KOCH:  Because I am not entitled to be in the room once you start an in camera hearing.  


[Laughter]


MR. TAYLOR:  Mr. Chair, for Hydro Ottawa, Lynne Anderson is here, Owen Mahaffey is here and Doug Shannon is here.  All three of them have signed the undertaking.  For PowerStream, we have Colin MacDonald.  He is here; he has signed.  Paula Conboy, as well, is here and has signed.  James Douglas will be a witness; is not here and has not signed. 


For Veridian, there is George Armstrong, who is here and he has signed.  There is Rob Scarffe, who is not here.  He has not signed nor has Lori Stickwood.  She is not here, either.


For Horizon, Chris Buckler is here.  He has signed.  The following have not signed for Horizon:  Cameron MacKenzie, Sarah Hughes and Frank Fabiano.  


For Enersource, Kathy Litt was here.  Is she here still?  She is here.  She has signed.  And the following are not here and have not signed:  Tom Wasik, James Macumber, Sonia Patotnic, and Ramona Hendry.  And then I have signed myself.


MR. KAISER:  Thank you.  Mr. Rodger.


MR. RODGER:  Yes.  The following employees of Toronto Hydro are here and they have all signed the declaration and undertaking:  Mr. Colin McLorg, Ms. Susan Davidson, Mr. Steve MacDonald, Mr. Eduardo Bresani, and Mr. Ivano Labricciosa, and myself have also signed.  And Pankaj Sardana and Phil Dubeski.


MR. KAISER:  Thank you.  Mr. Shepherd.


MR. SHEPHERD:  Mr. Chairman, the only two people from School Energy Coalition here are myself and Ms. Chen, and we have both signed.


MR. KAISER:  Mr. Brett.


MR. BRETT:  Mr. Chairman, from Chatham‑Kent we have the following folks - this is from Chatham‑Kent and Middlesex Power Distribution - who are here and have all signed:  David Kenny, Jim Hogan, Hugh Bridgen, and, as I mentioned a moment ago, Cheryl Decaire.


MR. KAISER:  Thank you.  Mr. Adams.


MR. BRETT:  And myself, I guess.


MR. ADAMS:  Yes, Mr. Chairman.  Energy Probe is represented by David MacIntosh and myself, and we have both signed.


MR. KAISER:  All right.  Mr. Engelberg.


MR. ENGELBERG:  Mr. Chairman, I signed for Hydro One Networks and Hydro One Brampton.  Rick Stevens is here with me today on behalf of Hydro One Networks.  He has signed.  I have one person who will not be a witness, who will be signing next week, Ruth Greey.  She is the case manager from regulatory affairs of Hydro One Networks.


Then three witnesses who will be giving evidence are:   Ian Innes, who will be giving evidence on behalf of Hydro One Networks and Brampton; and Tony Paul on behalf of Hydro One Brampton and Scott Miller on behalf of Hydro One Brampton.


MR. KAISER:  Thank you.  Mr. Buonaguro.


MR. BUONAGURO:  For VECC, there is myself and Mr. Roger Higgin, consultant for VECC.


MR. KAISER:  Ms. Girvan.


MS. GIRVAN:  Julie Girvan for the Consumers Council of Canada and Robert Warren, who was here earlier, has signed.  We have both signed the agreement.  Thank you.


MR. KAISER:  Yes.  Who is next?  The gentlemen from CapGemini?  They won't be there.  Anyone else?


MS. SEBALJ:  I note, Mr. Chair, for the record, that there are ‑‑ I don't know if it is two or three representatives of the Ministry of Energy who have signed the declaration and undertaking.


MR. KAISER:  All right.  Thank you.


MR. KOCH:  [Microphone not activated] And I will still [inaudible]


[Laughter]


MR. KAISER:  Are you ever leaving?


[Laughter]


MR. KOCH:  [Microphone not activated] I will leave as soon as I can.


MR. KAISER:  All right.  What's next?


MS. SEBALJ:  I believe what's next is to go in camera and begin the cross‑examination of the witness panel for Chatham‑Kent and Middlesex.


MR. KAISER:  Do you have some witnesses, Mr. Brett?


MR. BRETT:  [Microphone not activated] Yes, I do, Mr. Chairman.  Perhaps they could step up.


MR. KAISER:  If the witnesses could be sworn. 


MR. KOCH:  In deference to my friend from Tantalus, I should not hear this, but I do want to make sure that the point that I have raised doesn't get lost.  And can I wait in the hall and be called back when I have better information?  


MR. KAISER:  Yes, of course.  


MR. BRETT:  If the witnesses could step forward to be sworn, please.  


CHATHAM-KENT HYDRO AND MIDDLESEX POWER 

DISTRIBUTION CORP. - PANEL 1


Dave Kenny; Sworn 


Jim Hogan; Sworn  


Hugh Bridgen; Sworn 


MR. KAISER:  Mr. Brett.  


MS. SEBALJ:  Mr. Chair, before we begin, I wanted to note that we will be going in camera at this point and that we should go off air, as well.  


--- In camera session commenced 1:55 p.m. 

[Note:  Page 99, line 15, to page 118, line 1 has been redacted]

 --- Upon resuming public session at 3:17 p.m. 


MR. KAISER:  Please be seated.  


Yes, you had a preliminary matter, Ms. Sebalj. 


PROCEDURAL MATTERS: 

MS. SEBALJ:  Yes, I have a few, actually.  The first is that Mr. Koch has provided me with a statement to be read into the record.  I don't believe -- in fact I know that this statement isn't in camera, but it is fairly brief.  I don't know if we want to put this on the public record for the transcript purposes.  


MR. KAISER:  That's fine.  


MR. KAISER:  I presume that was his intention. 


MS. SEBALJ:  Yes.  

"Re: Combined proceeding EB-2007-0063 

Dear Ms. Sebalj:  Our client, Elster Metering, does not object to the participation in the hearing of the applicant LDC employees, who have delivered a direction and undertaking" - I assume he meant declaration and undertaking – "and who are identified during the public portion of today's hearing.  Please communicate our client's position to the Panel."  


That is signed by Mr. Koch.  


MR. KAISER:  Thank you.  


MS. SEBALJ:  He has indicated he is going to provide a copy of that to the Board Secretary's office.  


The next issue is the dissemination of transcripts for the purpose of the hearing.  Basically the court reporters have asked how the Panel wants to effect distribution of the transcripts.  There has been some discussion about this, and we now have the e-mail addresses of those who have signed the declaration and undertaking, so that is a possibility, although e-mail is not necessarily the most secure way to transfer information.  I'm not sure that it is any different than having people come pick them up at the Board's office or courier, but I don't know if anyone has any thoughts or suggestions or objection to that.  It would obviously be a closed e-mail list of only those who had signed declarations and undertakings.  


MR. KAISER:  Any objection, Mr. Rodger, to that?  


MR. RODGER:  No, sir.  


MR. KAISER:  I think it is probably just as secure as some courier on a bicycle.  Providing the list is secure.  


MS. SEBALJ:  Fair enough.  And two other sort of very administrative matters.  One is if I could caution the people in the room, I know there has been a lot of correspondence going on prior to today where we have been hitting "reply all."  I believe it is Mr. Buonaguro who mentioned that we will have to be now careful in creating a second e-mail list for those who are participating in the in camera portion of the hearing, to the extent any communications go on.  


The second is that the normal process with respect to confidential information that is distributed after someone has signed a declaration and undertaking is that that would be done through the Board Secretary's office.  This is what I was shouting about when you came into the room; I apologize.  


Given the circumstances of this hearing and the speed with which we're moving, I don't think it is realistic for all of the utilities to now deliver to the Board Secretary's office and have the Board Secretary's office manage the distribution process.  I was asking that each utility appoint someone who will keep track of who is on the list of people who signed the declaration and undertaking, and make sure that only those people got copies and that they didn't get multiple copies.  So some level of control so that at some point, when we're looking for affidavits of destruction, or for the return of the material, we know who to go to and how many copies are out there.  


MR. KAISER:  Who is next in terms of cross-examination?  


MS. SEBALJ:  I may be the only one who has any.  Oh, Mr. Houle, did you...


MR. HOULE:  Do I need the speaker?  


MR. KAISER:  Yes.  And you can come down, if you like, if it is easier for you to see the witnesses.  


MS. SEBALJ:  Just for the record, we're now back in camera.  


--- In camera session resumed at 3:17 p.m. 

[Note:  Page 120, line 26, to page 163, line 10 has been redacted]

--- On resuming public session at 4:33 p.m.


MR. KAISER:  Maybe we will break for the day and start back on Monday at 9 o'clock.  


MS. SEBALJ:  That's fine. 


MR. KAISER:  If that is convenient.  


MR. KAISER:  I think on Monday we're sitting a short day; is that right? 


MS. SEBALJ:  Yes.  I think we have a half day Monday.  I don't know what time you wanted to start. 


MR. KAISER:  We will start at 9.  We usually start at 9:30, but since it is a short day, let's see if we can start at 9 and see if we can finish up with these witnesses.  Is that convenient, Mr. Brett?  


MR. BRETT:  Yes.  


MR. KAISER:  Nine o'clock on Monday.  


--- Whereupon hearing adjourned at 4:35 p.m.
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