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NO UNDERTAKINGS WERE FILED DURING THIS PROCEEDING


Thursday, July 12, 2007


--- On commencing at  SEQ CHAPTER \h \r 1

 SEQ CHAPTER \h \r 19:36 a.m. 


MR. KAISER:  Please be seated.


The Board is sitting today in connection with a notice that the Board issued on May 2nd with respect to a combined proceeding under sections 19, 21 and 78 of the Act to determine the prudence and recovery of costs associated with smart metering activities of 13 licensed distributors.


The Board issued a further procedural order in this matter on July 10th.  We have received written arguments from all of the interested parties and today is the day set to hear oral reply.  That procedural order sets out the ground rules for today, part of which is that we will initially hear submissions in public, not in camera, with respect to the confidentiality issue.  


Can we have the appearances, please?


APPEARANCES:

MR. RODGER:  Good morning, Mr. Chairman, Mark Rodger appearing as counsel for Toronto Hydro-Electric System Limited.


MR. KAISER:  Mr. Rodger.


MR. TAYLOR:  Good morning, Mr. Chair.  Andrew Taylor here for the Coalition of Large Distributors, who is comprised of Enersource, Hydro Ottawa, Horizon, PowerStream, and Veridian.


MR. KAISER:  Thank you, Mr. Taylor.


MR. SHEPHERD:  Good morning, Mr. Chairman.  Jay Shepherd on behalf of the School Energy Coalition.


MR. BRETT:  Good morning, Mr. Chairman, Panel.  Tom Brett on behalf of Chatham-Kent Hydro, and Middlesex Power Distribution Corporation and Milton Hydro.


MR. KAISER:  Mr. Brett.


MR. CROCKER:  Mr. Chairman, my name is David Crocker and I appear for Tantalus Systems Corporation.


MR. KAISER:  Thank you, Mr. Crocker.


MR. TUNLEY:  Mr. Chairman, it is Phil Tunley appearing for NT Power Distribution.


MR. KAISER:  Thank you.  


MR. OWEN:  Mr. Chairman, Scott Owen here for Itron Canada Inc.


MR. KAISER:  Mr. Owen.


MR. TEEHAN:  Mr. Chairman, Chris Teehan for Sensus Metering Systems.


MR. BUONAGURO:  Good morning.  Michael Buonaguro, counsel for the Vulnerable Energy Consumers Coalition.


MR. KAISER:  Thank you.


MS. WONG:  Mr. Chair, Sharon Wong for Elster Metering.


MR. KAISER:  Ms. Wong.


MR. ENGELBERG:  Good morning.  Michael Engelberg here for Hydro One Networks Inc. and Hydro One Brampton Networks Inc., and I am here with Ian Innis.


MR. KAISER:  Mr. Engelberg.  Yes, ma'am.

MS. SCHATZ:  Good morning, Mr. Chair, Members of the Panel, my name is Julia Schatz.  I am here on behalf of one of the third-party vendors, which is Telvent Canada Ltd.  I'm sorry, I don't have a chair yet.


MR. KAISER:  Thank you, Ms. Schatz.  We'll find you a chair.  Come down to where the $500-an-hour lawyers are.


MR. SHEPHERD:  Is that a comment on the new costs awards, Mr. Chairman?


[Laughter]


MR. KAISER:  As long as Mr. Rodger agrees.  Anyone else?  Ms. Sebalj, any preliminary matters?


MS. SEBALJ:  I will just put on the record Kristi Sebalj for Board counsel, and with me are Barbara Robertson, Duncan Skinner and Rudra Mukherji.  I have no preliminary matters.


MR. KAISER:  All right.


So the first order of business, gentlemen, ladies, is to hear submissions with respect to the confidentiality issue.  As indicated, this is part of the public aspect of this case at this time.


Who wants to go first?  Mr. Rodger, do you have anything on this?


SUBMISSIONS BY MR. RODGER:


MR. RODGER:  Not really, sir.  Just to summarize Toronto Hydro's position, as we stated at the outset of this hearing, basically, if Toronto Hydro's vendor Elster has no objections to releasing certain information, we certainly have no objections.


If our vendor does object, Toronto Hydro is obligated to support that request.  At the end of the day, we think the key confidential information that should not be disclosed is prices, contractual terms, and any evidence or transcripts relating to that, but I spoke briefly with Ms. Wong, representing Elster, and she is going to be speaking to this and I would defer to her.


MR. KAISER:  All right.  Why don't we start with you, Ms. Wong?


SUBMISSIONS BY MS. WONG:

MS. WONG:  Thank you, sir.  I am here representing Elster Metering, and Elster has contracts to supply smart metering equipment to five of the applicant LDCs.


My colleague, Mr. Cook, appeared before you at the start of these proceedings on June 15th to make oral submissions at that time regarding Elster's request that its sensitive commercial information, in terms of its contracts, be kept confidential throughout.


Mr. Cook also filed at that time some written submissions, and I am essentially here to repeat those written submissions and to renew Elster's request that the commercial terms of the contracts remain confidential throughout, and in the Board's reasons for decision and in the Board file that might eventually become public.


When Mr. Cook appeared before you on June 15, he filed a brief which contained redacted versions of the Elster agreements, and the portions of the evidence that Elster requests be kept confidential can be determined by comparing those redacted versions that were filed with the complete contracts that have been looked at in the in camera proceedings.


Generally, the information falls into four categories: the pricing terms, the warranties, the indemnities and the limitation of liability provisions, and those are -- the commercial terms are really part of the agreement.


So there was some suggestion last time that perhaps they were boilerplate, but those provisions all go into the final price.


As the Board knows, there is an ongoing RFP process where Elster and its competitors will be competing to supply smart meters for more than 3.4 million customers, still.  And if the commercial terms that the vendors have given to the various applicant LDCs become known, it would have a key -- or it would have a severe negative impact on the fairness of the competitive RFP process.


Now, I don't think anybody disputes that there is a public interest in the openness and transparency of these proceedings.  However, my submission would be that there is an equal, if not greater, interest in this case in protecting the competitive process and protecting the RFP process, and it is in respect of that that Elster is requesting that this commercial information be kept confidential.


Now, I understand the Board might need to refer to some costs in its decision, and in that regard Elster has no objection if the Board does so by way of a bundled number that would perhaps relate to the entire costs of installing meters.  


If you could do so in a way that doesn't reflect the identity of the various parties, that would help prevent people being able to back out the numbers, because a lot of this information will already be public.  And if nine of the ten numbers are public, it is pretty easy to figure out what the tenth number is.


So we would ask that the Board try to find a way to do this that would make it harder, if not impossible, to do the math to back out the numbers.  


Those are essentially my submissions, Mr. Chair.  I am not aware of anybody taking a strong position against that.  If there are any concerns, perhaps I could reply to those at the end.


MR. KAISER:  All right.  Could I just understand, Ms. Wong, something?  We have two questions, I guess.  This RFP for the 3.4 million meters you referred to, I take it that is the rest of the utilities in the province?


MS. WONG:  That's correct.


MR. KAISER:  Is that a government-run organized RFP? 


MS. WONG:  I believe it is.  Unfortunately, I am new to the file, so there may be other people in this room that may be in a better position to answer that, but I 

believe --


MR. KAISER:  In any event, here is my question to you:  In the evidence to date we have -- I think there is four basic buying groups and they all fall into four different suppliers.  Maybe there is five different suppliers.  There is a combination of suppliers in some cases.


What's been apparent is that all of the members of the buying group, if I can put it, get the same price.


With respect to this RFP, if your client, by way of example, was successful in whole or in part, are they obligated to give the utilities the same prices that you may have already given your existing customers that are here in the room?


MS. WONG:  I would have to check into that, Mr. Chair.  I don't believe they are, but I would have to check into it.


MR. KAISER:  All right.  Would you do that?


MS. WONG:  I will.  


MR. KAISER:  Mr. Crocker --


MR. SHEPHERD:  Mr. Chair, I wonder if I could just interrupt for a second.  Does somebody in the room know something about this RFP?  Because I certainly never heard of it.  I just asked Mr. Buonaguro; he never heard of it.  


It is quite unusual in the last day in reply argument to hear what amounts to evidence about something we didn't hear throughout the piece.


So I am just wondering whether somebody could fill us in.


MR. KAISER:  It doesn't really relate to this case.  None of those utilities are before us, but I was just trying to understand the process.


MR. SHEPHERD:  Well, the difficulty is that part of this process was to make recommendations with respect to the other LDCs, and we have in fact made submissions on that, which obviously...


MR. KAISER:  All right.  Well, you know as much as we do, Mr. Shepherd.  We will see if we can find out something more.  Mr. Crocker.


SUBMISSIONS BY MR. CROCKER:

MR. CROCKER:  Thank you, Mr. Chairman.  I won't repeat what Ms. Wong already said.  We take the same position with respect to the information which should be kept confidential.  


I would just like to add to that as well that Tantalus's customer list, I gather, has been submitted to the Board.  We would like that to remain confidential for obvious reasons, as well as the contract with our customer, Chatham-Kent, in this.  Particularly the pricing aspects of that and the same issues maintain or are a part of the pricing information:  The pricing information, the warranty, limitations and liability and indemnities.  


Tantalus has already agreed that the Deloitte report, which was prepared to evaluate the pilot -- its pilot project, can be made public, and with some creative arithmetic some of the bundled prices can be backed out of that, we believe.  


We don't believe that there should be any more information released.  We think it would significantly interfere with Tantalus' competitive position.  


With respect to the question of the RFP -- and I must admit that I am, I don't think, any better advised than anybody else here.  It is my understanding -- I don't believe -- I'm not sure there is one RFP.  I know that Tantalus is involved in negotiating with, seeking contracts with more than half the province still.  Some of it -- some of their negotiations, I believe, are private.  Some of them I believe are not competitive.  And I am not aware of a single government-supervised RFP.  There may, in fact, be one, but I am not aware of one.  


Tantalus is a Canadian company, working all over North America, but has spent, I am advised, more time, more effort and more money to secure its position in Ontario than any other jurisdiction, considers Ontario very important for its competitive future, and urges you to maintain the information which all of the -- it and its competitors are suggesting to you should be kept confidential.   


MR. KAISER:  Remind me of the utilities that your client is --  


MR. CROCKER:  Chatham-Kent, for the purposes of this hearing.  I'm sorry, I am also advised and Middlesex Power.  


MR. KAISER:  Yes.  But they're related companies, aren't they?  


MR. CROCKER:  Yes.  


MR. KAISER:  Can you enquire, from your client, as to whether there is some understanding -- I don't know between who at this point -- but the Panel is struck by the fact that in these buying groups that appear to have materialized, everyone gets the same price.  Even the little guy gets the price that the big guy gets.  Just let us know if there is any understanding -- first of all, you are going to enquire about this RFP, whether there is a single RFP or 20 RFPs or what the situation is and whether there is any understanding with the government or utilities or whoever, that you have to offer the incoming utilities, the new utilities the same price that you offered your existing customers.  


MR. CROCKER:  My understanding is the same as Ms. Wong's, that that is not the case, but I will try to confirm that.  


MR. KAISER:  All right.  Yes, sir. 


MR. TEEHAN:  Mr. Chair, Chris Teehan, Sensus.  We have been involved in the same processes as Elster and Tantalus.  Our understanding of the upcoming requirements for the next phase -- if you want to call it that -- is that a RFP is being prepared by London Hydro currently with guidance from the Minister of Energy's office, supposedly due out very shortly, with -- kind of similar to the CLD RFPQ process.  


The last time I saw, from London, there was approximately 20 different utilities around the London area, Cambridge, Kitchener-Waterloo area as well included in that, with the same intent as the phase 1 RFPQ issued by Enersource and the Minister of Energy's office.  


MR. KAISER:  Thank you.  That's helpful. 


MR. TEEHAN:  If I could add a few other points on behalf of Sensus.  I would also agree with the two people that have spoke so far.  However, I would also ask the Board to recognize that although Ontario is an important marketplace for all AMI vendors, it is really a North American marketplace.  We're currently also actively vying for over 35 million other customer end points in the United States marketplace.  


If meter prices that get out, system prices that get out in Ontario, vendors like ourselves have been very competitive in the Ontario marketplace.  If that sort of information gets out in Ontario, it is also of detriment to us in other jurisdictions as well.  


The last point I would like to make on behalf of Sensus is that right now, the information that's been submitted to the Board has been with the 13 named utilities.  The vendors that were selected were all the successful vendors in phase 1. 


The information that would be made public is only the information made public or provided by the successful vendors in phase 1.  What's not made public is information submitted by the non-successful vendors in phase 1 which, in subsequent phases, phase 2 and the upcoming business, puts those vendors in a significant position of strength.  Whereas they know our numbers, but we don't know theirs.  Which, again, puts us at a significant weakness. 


MR. KAISER:  What's your position with the company?  


MR. TEEHAN:  I am actually a sales manager for Sensus.  


MR. KAISER:  Now, with these number of companies in these buying groups that we have seen, do you not know the prices that these meters are being supplied at?  Is it not actually knowledge -- 


MR. TEEHAN:  I think we all have an idea as to what every other vendor is in at about, and I think the idea that Elster had with the bundled price –- I could probably take a pretty good guess at what Elster’s price and what Itron’s price and what everybody else’s price is.  But realistically, it is plus or minus 10 or 20 percent which is still a pretty big differentiating factor in the overall evaluation.  


The other things we don't know about our competition, to speak quite frankly, are things like the price of collectors, and the price of control computers and ongoing maintenance software contracts.  Those are all things that make up the bundled price that Ms. Wong spoke of and I don't know those.  


I could take a very wild guess, but I think that is what it would remain at. 


MR. KAISER:  Are those important competitor variables?


MR. TEEHAN:  Yes, they are very important.  Because most customers, especially outside of Ontario, are making decisions based on total life cycle costs of these systems.  And those make up -- that's a very big impact.  The price of the meter is one thing, and it's a very big thing.  However, ongoing service prices, warranties and all of that make up a very important piece of that as well.  Ontario is a different market from the rest of the world right now.  


The rest of the world is going through business case-driven AMI initiatives, whereas here in Ontario the utilities buying AMI are trying to find the best deal.  And there is a big difference in the way companies evaluate those proposals.  


MR. KAISER:  When Sensus bids on this second phase -- 


MR. TEEHAN:  Yes, sir. 


MR. KAISER:  -- as you know doubt will, won't as a practical matter you have to offer that consortium the same price that you have already offered?  


MR. TEEHAN:  Well, I think it will probably be pretty close.  To speak specifically from Sensus' shoes, Ontario phase 1 was very much a proving grounds for AMI, namely in Ontario, but also had a very important piece in the North American marketplace. 


So we were very aggressive with our price models.  I'm not sure where phase 2 is going to take it.  Everybody has, is in a different position in their business today as they were a year and a half ago when we started AMI.  Some people have been more successful in the North American marketplace than others.  


I think, information becoming public does run the risk of prices going up for future phases of the work.  


MR. KAISER:  I would have thought the phase 2 utilities, London, et cetera, they will have a pretty good idea from talking to their friends as to the price at which you’ve already sold these for. 


MR. TEEHAN:  Yes, agreed.  So I just want to reiterate my point about the fairness amongst those successful in phase 1 and not -- those not successful in phase 1.  I think that is a very important point.  


MR. KAISER:  Yes.  


MS. WONG:  Mr. Chair, if I could just respond to your comment they would have a good idea from talking to their friends.  Might I remind you these contracts do have confidentiality provisions built in.  So if they do have a good idea they ought not to have a good idea. 


MR. KAISER:  Well, I am just trying to guess as to what the real world looks like.  


Ms. Schatz, do you have anything to add?  


SUBMISSIONS FROM MS. SCHATZ:


MS. SCHATZ:  Yes.  Mr. Chairman, members of the panel, I represent Telvent Canada, which is one of the unsuccessful bidders in respect to the Hydro One RFP.  Telvent has been in the IT business for many years, predominantly in respect to the oil and gas industry, and is more a relative newcomer in respect to the smart meter market in the electricity industry. 


It did participate in the RFP in March of 2005 by Hydro One, and its quotation was given based on clause 4 of the instructions to the respondents, which of course stated that all of the documents in the RFP process were to be treated as confidential.  


It would be our client's submission that this expectation should be respected.  The quotation was given as an integrated solution, which my friends have made reference to, in respect of the fact that it was not just for the smart meters.  It was also for telecommunications and software services.  That is an integrated solution that they offer, and if they had known that this information was going to be made public in some manner, it is possible that they may have structured their bid differently. 


They have concerns obviously about releasing the information in respect of losing some competitive advantage.  I don't know the math of it, but I understand it is possible that they could back out information to be able to understand what the essence of our bids have been in the past, and then potentially to underbid us in the future with that knowledge. 


I think my friend's comment in respect to the unfairness between the successful and unsuccessful bidders may be able to be -- at least in respect of the cost per meter or that type of analysis, may be able to be addressed by some kind of confidentiality in terms of anonymity, in terms of what you disclose to the public.  Certainly our client would ideally not have any of it released to the public, but if you were so inclined to do so, it would be requesting that it be done on a confidential or anonymous basis such that nobody could in fact make the connections between the bidder and the price of that particular bidder.


MR. KAISER:  The problem is, with respect to the successful bidders -- 


MS. WONG:  There is more information.


MR. KAISER:  -- everyone knows, at least, who the successful bidder was for any of the 13 utilities.  


MS. WONG:  Right.


MR. KAISER:  So calling them A, B or C isn't disguised very much.


MS. WONG:  Perhaps not, but at the end of the day then would I suggest that is an indication of why that information in its entirety should not be made public.


MR. KAISER:  Thank you.  


MS. WONG:  Thank you.


MR. KAISER:  Any other vendors?  Yes, sir. 


SUBMISSIONS BY MR. OWEN:

MR. OWEN:  Scott Owen from Itron.  I don't have a lot to add, really.  We bid on both contracts and weren't successful in either one of them, although we were short-listed on the CLD.  So I guess our information could be made public, but we never really got a reward for that, so it's not a great deal. 


If information does have to be divulged publicly, then I would prefer that it be anonymous.  I don't have a big issue with ranges of pricing.  Putting a name to a price, though, is a concern to us.


MR. KAISER:  Okay, thank you.  Any other vendors?


MS. SEBALJ:  Mr. Chair, I have an excerpt from a letter that was provided by Distribution Control Systems, Inc., and I was asked to read in the following paragraph.  It was sent in July 11th, just for the record, and it reads:

"DCSI respectfully requests the Ontario Energy Board maintain the confidentiality of the proprietary pricing information DCSI provided to Hydro One as part of its smart meter proposal and disclosed in the hearing to the OEB.  If this information were to be released and made public, it would harm DCSI commercially and interfere with ongoing discussions and negotiations with other prospective distribution companies in Ontario and elsewhere."

It is signed by Bruce R. Clark, vice president, contracts and procurement.


MR. KAISER:  All right.  Maybe we should give that a number.


MS. SEBALJ:  Was a copy provided to you?  I think it is sitting there.  We will mark it J10.1. 

EXHIBIT NO. J10.1:  LETTER FROM DCSI DATED JULY 11, 2007.


MS. SEBALJ:  I just wanted to put on the record that from Board Staff's perspective, the submissions made initially at the outset of the hearing, which are provided at volume 1 of the transcript dated June 15th, 2007, beginning at page 46, stand; and I won't repeat them today.


MR. KAISER:  All right, thank you.  Mr. Shepherd, do you have any views on this? 


SUBMISSIONS BY MR. SHEPHERD:


MR. SHEPHERD:  Mr. Chairman, we have three submissions.  We're not going to -- we don't have a submission on the main point of whether all of this or some of it should be made public, but we do have some collateral issues that we want to address and it may be useful for the reply to get them out there. 


The first is one of the reasons why we're not making submissions on the main point is because we think this is a very special case, and we're more concerned about the confidentiality principle than we are about the particular issue of confidentiality in this case. 


So we would ask the Board to recognize that it's a very special case here.  It's not like a normal rate case where confidentiality issues arise. 


Therefore, we would ask you, when you make your ruling, to make clear that that is the case.  I understand the Board doesn't follow a stare decisis sort of approach to rulings, but individual rulings are still influential for other panels and as long as it is understood that this is a very exceptional situation, I think that would be very useful.  


The second comment is we have in our submissions made a proposal which the metering companies would not have heard, because our submissions were confidential, and yet it affects them.  So I would like to get that on the record here so that in the reply, they can respond to it, if they wish.  


That proposal is we were concerned about the same issue of whether releasing all of their information would hurt them competitively, and we proposed a compromise in which -- in our submissions in which the Board would say that if a -- if one of a particular named metering companies offered to other utilities the same price, the low price, that they gave to Toronto Hydro, for example, or Chatham-Kent, that those utilities would be authorized to accept that price as a sole source without having to go through the whole process of an RFP, et cetera, because it is already a tested price.  It is already one that has gone through the process.  The market has spoken.


MR. KAISER:  Are you talking about the phase 2 utilities?


MR. SHEPHERD:  Yes.  We're talking about the phase 2 utilities. 


That would allow them to have a simpler approach, reduce their transaction costs and get on with the job without a big song and dance.  It is following along much the same thing as you were asking questions about just a few minutes ago, giving all of those utilities, in essence, the same low price as the CLD or Hydro One or whatever got. 


We propose that because it is voluntary.  The metering companies don't have to do that.  If they feel they can get more, they can bid to RFPs and go through the whole process, but they can make a marketing judgment that it is better for them to go to Orangeville, let's say, and say, We will give you the same price that we gave to Chatham-Kent, and Orangeville can call the Board and say, Is the price they're giving us the same price?  It would still be confidential. 


If it is, they could take it, and the Board would be authorizing in advance that price is okay; we know it already. 


So I am putting that on the public record here because the metering companies would not have seen that in our submissions, and I think they are entitled to respond to that. 


Our third submission is this.  The normal practice of the Board if material is confidential is that at the end of the proceeding, it has to be either destroyed or returned to the Board.  In this case, there is quite a lot of material that is currently confidential, and if a significant amount is still confidential, we think it would be onerous with respect to all of the parties, and particularly in our case, to have to give all of our arguments and all of our transcripts and everything back to the Board or destroy it and basically have no record of this proceeding at all. 


What we propose instead is that the Board order, in this case -- if anything is left confidential, that the Board order that it remain confidential, but we be allowed to keep it until the smart meter process has reached its end, which is 2010.  And we can destroy it earlier if we want, but if we wish to keep it and use it in subsequent rate cases and things like that, we would be entitled to do so.  I am asking that you make that order, in effect, extending the period of time that we're allowed to keep it.  Those are our submissions.


MR. KAISER:  Okay.  Mr. Buonaguro. 


SUBMISSIONS BY MR. BUONAGURO:

MR. BUONAGURO:  Similar to Mr. Shepherd, we don't have any specific concerns about the confidentiality requirements in this case.  As long as the Board can make a coherent ruling out of it without stepping on any toes, we are happy to have some information remain confidential. 


With respect to how long we can keep the material, I would have that thought, in addition to Mr. Shepherd's comments, that after a certain point in time, the confidentiality of this information would be moot, because the information would be so stale as to be useless. 


So maybe an alternative is to have submissions from the vendors as to how long this material should remain confidential, after which it is no longer necessary to maintain the confidentiality of the information.  


As to Mr. Shepherd's specific proposal about allowing companies to make specific -- to allow existing prices to be offered to set to phase 2 utilities, I am still mulling it over in terms of what would be best for our clients, in terms of obtaining prices.  


Perhaps maybe I could make submissions after I hear the vendors. 


MR. KAISER:  Well, under his proposal, your client wouldn't get access to the information.  It would be just the utilities in the phase 2 group would be able to confirm the price that this vendor had already offered and had approved, assuming it had been approved. 


MR. BUONAGURO:  The question it raises in my mind, and in fairness, I have proposed it to Mr. Shepherd as I have thought about it and I don't know if he had an opportunity to see my e-mail yet, so he may have some thoughts on this.  But my concern is, for example -- my impression of the market for smart meters as a technology is that it is changing, and ever changing.  I think earlier on in the proceeding we heard something to the effect that the smart meter plan may be stale after six months, for example,  which leaves me to the impression that the prices change very quickly. 


What the proposal Mr. Shepherd’s put forward essentially says is we're going to fix the prices available to utilities for smart meters now, at least with respect to certain vendors, and so those vendors can go out and give that price to phase 2 utilities and the phase 2 utilities can accept it without worrying about a prudence review because the Board will essentially have pre-approved it.  I think that is my understanding of the proposal. 


The problem is - and this is mostly off the top of my head - if the prices in the market are going up, then no one would offer to maintain the prices at the level that they have already paid or that they have already offered because they think they can get a higher price in the market and they will participate in the RFP process. If the prices are going down then they will offer the price and the utilities will take the price, because they already know they're going to recover that full amount from ratepayers.  So in terms of obtaining the best possible price, it seems, on the face of it, to disadvantage ratepayers.  


But again, this is me just thinking about it in the last few minutes and Mr. Shepherd hasn't had a chance to respond to that, so...


MR. KAISER:  Do any of these contracts, to your memory, have most favoured nation clauses?  In other words, if there is a reduced price in the future, the existing people can get the reduction?  


MR. BUONAGURO:  I hesitate to answer that question, just because it may be commercially sensitive. 


MR. KAISER:  Don't identify them.  I am just asking the question generically. 


MR. BUONAGURO:  I think that may have been an issue as to one way to justify contracts -- 


MR. KAISER:  I can't remember.  But it is not an unusual concept.  


MR. BUONAGURO:  Right.  


SUBMISSIONS BY MR. OWEN:


MR. OWEN:  As a vendor, I can comment that that's a clause we tend to stay away from and there is some competitive issues around it as well, so we normally don't sign contracts with that.  


Just to follow up comments on that.  It is not only the price that is changing, but the feature set of smart meters is in a considerable amount of flux right now.  So you may be able to pay a little bit more but get a lot more value.  


So fixing something right now is probably not conducive to getting the best deal, I would think.


SUBMISSIONS BY MR. TEEHAN:

MR. TEEHAN:  Further to that point I think what Mr. Shepherd has suggested is a utility has a choice to sign in now with a specific vendor, or go through a RFP process to see if they can get either a better price and more features from a competitor or a better price from the vendor that they had selected.  Is that correct, Mr. Shepherd?  


MR. SHEPHERD:  Yes.  


SUBMISSIONS BY MS. WONG:


MS. WONG:  Sir, if I could comment on Mr. Shepherd's last point, which is how long they could keep it.  From Elster's perspective, and I would presume from all of the perspective of all of the vendors, I think the main concern is they not be allowed to use the information after the proceeding is over.  So if what Mr. Shepherd wants to be able to do is keep the transcripts and keep his argument so he can cut and paste for future proceedings, I don't think that is a problem so much as him being able to use the specific information in other proceedings. 


So if the order is clear that the information remains confidential, then I think we could live with that.  


MR. KAISER:  Mr. Shepherd.  


SUBMISSIONS BY MR. SHEPHERD:

MR. SHEPHERD:  Mr. Chairman.  No.  What I am suggesting is that when Hydro One comes up to their rate case and we're dealing with the same issue, with the same vendors and the same contract, we would be able to use the same information, again, under the same restrictions.  


MR. KAISER:  I.e., confidentiality?  


MR. SHEPHERD:  Yes.  


MR. KAISER:  Mr. Engelberg.  


SUBMISSIONS BY MR. ENGELBERG: 


MR. ENGELBERG:  Thank you, Mr. Chair.  


The two Hydro One companies are in the same position as Mr. Rodger described in his submissions on behalf of Toronto Hydro.  The two Hydro One companies have confidentiality obligations not only to their vendors but to the unsuccessful bidders in their RFP which may be a bit of a different situation than Toronto Hydro is in.  


In our submission, it is well recognized that one of the most important ways to safeguard ratepayers' interests is to ensure that bidding processes, RFPs and the competitive marketplace remain just that:  confidential.  And to reveal this information and to allow it to become public would undermine that.  


There is an assumption, in my submission, in Mr. Shepherd's proposal, that the price that is already out there now is necessarily the lowest and, therefore, a utility should be given the opportunity to either just take that or try to bargain.  I would submit that we have heard no evidence that the prices of smart meters and the ancillary systems to date have reached the bottom price and that there is any reason for any of the participants in this hearing or for the Board itself to venture into the private marketplace to establish for the world to see, something that may or may not be low now and may or may not be low in another six months.  


With respect to some of the arguments advanced by the unsuccessful bidders, Hydro One has to agree that it would be one thing and it would be damaging enough to make public the competitive information of companies that were successful in selling smart meters to different utilities at different prices with different terms, different warranties, different liabilities, different after-contract obligations, but it would certainly be going much, much further than that to say that somebody who responded to a RFP and was unsuccessful and never sold a dollar's worth of meters to anybody, should have its proprietary information become public.  


In the same way as Toronto Hydro, Hydro One, because of its confidentiality promises to both successful and unsuccessful bidders, is here and speaking to this because the Hydro One companies are not in a position to waive their obligations of confidentiality to either of those two sets of suppliers.  


MR. KAISER:  I presume your agreements, however, indicate that the information would be disclosed if so ordered by the Board?  


MR. ENGELBERG:  That may have been the case with respect to the contracts that were entered into.  I am not sure whether all of them had that.  


My understanding is it was certainly not the case with respect to bidders to our RFP, because quite frankly I don't think it ever occurred to anyone in the procurement process that someone who was a respondent to a RFP and quoted a price and was unsuccessful, that that would ever find its way to the Ontario Energy Board.  


MR. KAISER:  Well, I'm not sure that it is relevant.  I mean we're here talking about prudency with respect to costs incurred, not costs not incurred to unsuccessful bidders.  


MR. ENGELBERG:  That's correct.  


MR. KAISER:  Mr. Rodger, do you have any comment on Mr. Shepherd's proposal to extend the time in which he can keep the confidential information?  


SUBMISSIONS BY MR. RODGER:

MR. RODGER:  Well, I think with Mr. Shepherd's clarification that if the materials were to be used in the future, future rate hearings, that it remain under the -- that it pertain only to an in camera proceeding in those subsequent applications, I think that would probably be manageable from Toronto Hydro's point of view.  


MR. KAISER:  Is there anyone here from the Consumers Association?  Mr. Shepherd, Mr. Buonaguro, do you know or where Mr. Warren stands on this?  Is he objecting to the continued confidentiality of pricing information?


MR. SHEPHERD:  I have had no opportunity to speak to him on this, Mr. Chairman.


MR. KAISER:  All right.


MR. BRETT:  Mr. Chairman.


MR. KAISER:  Mr. Brett.


SUBMISSIONS BY MR. BRETT:

MR. BRETT:  I just wanted to add briefly that we support, Chatham-Kent and Middlesex Power support, the position taken by our vendor on this matter.  That is really all I have to say on it.


MR. KAISER:  Am I right there is nobody in the room opposing the continuing the confidentiality ban with respect to pricing information and the terms of the contract?  Is that right?  It sounds like it.  Okay.  


Ms. Sebalj, I can't remember what you said on day 1.  Can you remind us?  


MS. SEBALJ:  Sure.  Basically what I did was provide --


MR. KAISER:  Sorry.  Let me -- Mr. Taylor.


SUBMISSIONS BY MR. TAYLOR:

MR. TAYLOR:  I have one comment to add.  In 

addition --


MR. QUESNELLE:  Mr. Taylor, try one more time.


MR. TAYLOR:  I'm sorry, I thought it was on.  Is it on now?  In addition to the pricing information being sensitive, there is also information that was put on the record that ranks the vendors who participated in the RFP process, and that would include the successful ones, as well as the unsuccessful ones. 


So my submission would be that that information would also be very sensitive, especially for the ones who finish at the lower end of the ranking.  Some of those participants I don't think are here in the room, and I am not even sure if they are aware of this proceeding.


MR. KAISER:  All right.  Ms. Sebalj.


SUBMISSIONS BY MS. SEBALJ:

MS. SEBALJ:  Just before I start, I did have a conversation with Mr. Warren yesterday and he indicated that his client was not going to take a position with respect to confidentiality.


My guidance was in the form of legal guidance, and I basically put on the record the statutory provisions in the Statutory Powers Procedure Act, as well as our confidentiality rules, both of which emphasize striking a balance between a public and transparent hearing and the need to protect certain types of information.


In particular, the SPPA talks about: 

"intimate financial or personal matters or other matters [that] may be disclosed at the hearing of such a nature, having regard to the circumstances, that the desirability of avoiding disclosure thereof in the interests of any person affected or in the public interest outweighs the desirability of adhering to the principle that hearings be open to the public..."


I also quoted sections of the Freedom of Information and Protection of Privacy Act, one which is the section that most people are familiar with, section 17, which provides for the protection of commercial information that may, if released, cause prejudice.  


However, there are other sections of FIPPA which I reminded the Panel of.  I just want to find them.  Section 23 and section 64(2).  Section 23 says:

"An exemption from disclosure of a record under..." certain sections, including section 17, "...does not apply where a compelling public interest in the disclosure of the record clearly outweighs the purpose of the exemption."


And at section 64(2), it says:

"This Act does not affect the power of a court or a tribunal to compel a witness to testify or compel the production of a document."


So I think the upshot of the submissions was that it really is a balancing exercise, and in this case there does seem to be some legitimate concern with respect to confidentiality of the precise and detailed numbers, but that there should be a way to package the information in such a way as to assist the concerns of the vendors, both successful and unsuccessful, and affect some sort of public and transparent way of letting the public know what they're paying for, the actual smart meters that are going to be hanging on their homes.


I think that is the balance to be struck here.  We have heard some good suggestions, I think, both initially during these arguments and now today, about how this information might be able to be packaged in such a way that it is not as prejudicial to the vendors as they may have thought, but still affects the purpose of this tribunal, which is to make sure that the public is aware of information that impacts it directly.


MR. KAISER:  Do you have any comments on Mr. Shepherd's proposal regarding extending the time that he can -- I guess it is to 2010, that he can keep the confidential information provided pertaining to confidentiality?


MS. SEBALJ:  My apologies.  He is certainly correct that our normal declaration and undertaking requires that the information be destroyed and that an affidavit attesting to that fact be provided, or that it be returned to the Board.  And the Board is, for all intents and purposes, the keeper of that information and takes it very seriously.


Having said that, with the caveats in place that the information would only be used under the same cloak of confidentiality, I don't see any concern, except that in the interim period there is obviously always the potential for exposure for the Board if that information was to be released.


We always operate under the basis that everyone that has the information is a lawyer or consultant and is under confidentiality obligations far greater than those, I would suggest, imposed by the Board.  


But in this case, we do have a number of people who have the confidential information who are not officers of the court, so it may be that you would want to restrict that to those people who are officers of the court.


MR. KAISER:  All right.  Are any of the vendors objecting to Mr. Shepherd's proposal?


SUBMISSIONS BY MS. WONG:


MS. WONG:  Sir, if I could just make two comments with respect to Mr. Shepherd's proposal, and just picking up on what Ms. Sebalj has said.  My understanding is a lot of people who are witnesses and other parties who are not lawyers and consultants got access to this material, and perhaps if they could be required to destroy it and return it and just the lawyers and consultants be allowed to keep it until the end of the process.  I don't think that would be a problem.


If I could just put one more reference on the record.  Ms. Sebalj took you to some of the statutory references that guide your views.  There is one that I don't think she reminded you of that I would just like to point out to you.  In the Board's own Practice Direction on Confidential Filings, there is appendix B which talks about "Considerations in Determining Requests for Confidentiality".


The very first consideration is:

"the potential harm that could result from the disclosure of the information, including... prejudice to any person's competitive position... 

whether the information could interfere significantly with negotiations being carried out by a party; and... whether the disclosure would be likely to produce a significant loss or gain to any person".  


And, in my submission, sir, those considerations apply very much in this case.  Thank you.


MR. KAISER:  Am I right that no one objects to releasing the cost information, providing all of the costs are bundled?


SUBMISSIONS BY MR. RODGER:


MR. RODGER:  If I could just add, Mr. Chairman, and not attributable to any particular local distribution company.  So you may have a continuum of costs, but it doesn't say that this is Toronto's cost, this is Enersource's cost.  It is just a range of numbers.


MR. KAISER:  How does that help us in any way?  We're trying to make a finding with respect to your client, that the costs that it has incurred are prudent.  You're saying that we can't mention any costs in this decision, bundled or not bundled, that may have been incurred by Toronto Hydro?


MR. RODGER:  I'm not saying that, Mr. Chairman.  When I was reviewing the argument, just to give you one example, of Energy Probe's, page 8 of their argument, they talk about dollars per month per customer.


There, there is a range of costs that you will see.  Now, in this confidential filing, which I won't refer to, they actually do specify which utility corresponds to which number.


I'm just suggesting that if you removed the names of the utilities, that would still give you a range, a range of costs, and that might be one example of how you could publicly show a continuum of costs, but not identify within that range which utility corresponded to which cost.


MR. KAISER:  Let's suppose, Mr. Rodger, the only cost we referred to is we say the costs that are incurred by Toronto Hydro amount to X dollars per month in increase in rates.  That doesn't identify any vendor.  It doesn't identify the meters.  It doesn't identify how much is for the controller.


As I have heard the vendors, they don't have any problem with that, but you have a problem with that; or do you?


MR. RODGER:  No.  I don't think we would have a problem with that.


MR. KAISER:  Okay.


MR. RODGER:  I'm just saying maybe, depending on how you ultimately present the numbers, that may be one solution.


MR. KAISER:  I'm trying to be concrete.  I'm trying to get a clear understanding from all of the parties what we can say and what we can't say in this decision.  It does have to say something.  We can't just waive it and say -- you know, pretend we're the Pope and say, We bless this deal, go forth.  We have to say something.


We can boil it down into -- and we would boil it down in the real world to what the costs per month per customer are for residential customers.  That is, after all, what the public cares about.  The public doesn't care whether it is an Elster meter or a Tantalus meter or whatever it is, whether it is wireless or it is not wireless.  I mean, they don't know the difference any more than the Panel does.  Well, we may know a bit more.  


All right.  In any event, you're not objecting to a cost per month per meter per customer?  


MR. RODGER:  No.  


MR. KAISER:  I take it nobody is objecting to that.  Is that right?   Mr. Brett? 


SUBMISSIONS BY MR. BRETT:


MR. BRETT:  Mr. Chairman, if I mayor very briefly, just to sort of hopefully help the Panel.  


We don't object to that at all, but one of my clients has just commented to me that if you release costs on that bottom line cost per customer basis, and you want it to be truly representative and accurately represent the range, you want to ensure it was at the end of the process so that all of the, you know, you weren't comparing somebody that is half done and somebody else that is fully done, because those costs will look different, when translated into rates.  But in any event, thank you.  


MR. KAISER:  Well, I guess in the real world we will know, presumably, what you're asking for, in terms of a cost to be passed on to the ratepayers.  Right.  We will know. 


MR. BRETT:  That's correct. 


MR. KAISER:  Presumably it is in your argument somewhere because that is what we have to allow.  


This isn't about an academic exercise, it is about recovering costs in rates.  So that number is there somewhere.  


PROCEDURAL MATTERS:


All right.  Why don't we take the morning break at this point, if that is convenient.  Do we have an order for the argument?  


MS. SEBALJ:  I have gone on the assumption that we're going to proceed in the same order that we did with respect to the presentation of evidence.  So on the break, if there is anyone who has any major problems with that, they can let me know. 


MR. KAISER:  Who will be first?


MS. SEBALJ:  Let's start with Chatham-Kent Middlesex, then it would be Toronto Hydro, followed by Hydro One and Hydro One Brampton.  


MR. KAISER:  All right.  15 minutes.  


MR. CROCKER:  Mr. Chairman, before you take the break would you like us to report to you, after attempting to consult -- 


MR. KAISER:  If you could, that would be helpful.  We're going to reserve on this confidentiality issue, Mr. Crocker, but if you could help us on the phase 2 bid, it might be of assistance. 


MS. SEBALJ:  It looks like Mr. Buonaguro has something to say. 


MR. BUONAGURO:  I was just going to suggest if maybe we could get time estimates at some point for the 13th. 


MR. KAISER:  Why don't we do that now.  Mr. Brett, how long? 


MR. BRETT:  We would be about 20 minutes, I think.  


MR. KAISER:  Good man.  Mr. Rodger.  


MR. RODGER:  I will be no more than half an hour.  


MR. KAISER:  Mr. Tunley. 


MR. TUNLEY:  I'm hoping to keep it to 10 to 15 minutes. 


MR. KAISER:  You win.  Mr. Taylor.  


MR. TAYLOR:  I'm going to be around 40 minutes.  


MR. KAISER:  You lose.  


MR. TAYLOR:  But I have five clients.  Cut me some slack.  


MR. KAISER:  Mr. Engelberg. 


MR. ENGELBERG:  I will be about 20 minutes and that is for two companies.  


MR. KAISER:  All right.  Thank you, gentlemen.  


--- Recess taken at 10:29 a.m.


--- Upon resuming at 10:56 a.m. 


MR. KAISER:  Please be seated.  Mr. Crocker, any results?


PROCEDURAL MATTERS:


MR. CROCKER:  Yes, Mr. Chairman.


The RFP that is at issue here is in fact the RFP that has been identified for you, which is being offered by London, and there may be some other smaller utilities involved, but it's London.  And my understanding is it is offered by the LDCs, but approved in some way by the Ministry.


In answer to your second question, a quite strong "no" in terms of whether the same pricing would be offered in the second go around.


Tantalus expects that contractual relationships to be different, the arrangements to be different, and in any event there are differences in terms of economies of scale, size, number of municipalities; all of those things which would factor in to the pricing.  And so the answer is, no, they would not feel obliged to offer the same pricing during the second phase.


MR. KAISER:  All right, thank you.  Ms. Sebalj.


MS. WONG:  Mr. Chair, on behalf of Elster, I was not able to get any instructions, but I did want to remind you that Mr. Teehan from Sensus is very familiar with the process of the RFP and he answered your questions earlier, but if you had any remaining questions, I would ask him to stay just in case you wanted them clarified.  That was my understanding, based from Mr. Teehan, the second RFP, the process has not yet been finalized, but it is still under discussion, and there is no guarantee that all of the parties participating would all be offered the same price even within that same group.  


The procedure still very much under discussion.


MR. KAISER:  All right, thank you.  Any other preliminary matters before we start argument?


MS. SEBALJ:  Well, subject to anything else the vendors have to say, I would suggest that we ask anyone who hasn't signed a declaration and undertaking to leave, and then we can proceed with the utility arguments.


I know Mr. Shepherd and potentially Mr. Buonaguro have a preliminary matter, but I think it relates to something to be put into argument.  I am not sure whether it should be under -- in camera, or on the public record or not.


MR. SHEPHERD:  Mr. Chairman, I don't think our matter needs to be in camera.


MR. KAISER:  All right.


MR. SHEPHERD:  Subject to -- I don't think so.


Mr. Tunley has communicated with the parties yesterday evening with an e-mail exchange that he proposes -- that was not in the evidence, that he proposes to refer to in his argument.


We object to that.  We don't believe that it is proper in reply argument to lead new evidence, and we would ask the Board to exclude it.


I don't think this is something that goes to weight.  I think it is simply improper to lead new evidence in reply.  It is not as if it is something that's in the public domain that he's just referring to as sort of something anybody can go look at on the Internet.  This is a private communication and it is not appropriate for it to be led.


MR. KAISER:  Mr. Tunley, how does this relate to your case?


MR. TUNLEY:  Very briefly, Mr. Kaiser, it relates to paragraph 19 of the VECC argument, written argument.


It is evidence.  I accept Mr. Shepherd's point at that level, but the problem with paragraph 19 is that paragraph 19 asserts as a fact that a market exists for conventional meters that utilities are obfuscating or concealing from this Board, and that is a proposition of fact that was not put to my client in cross-examination.  


It's nowhere in the evidence that was led properly at this hearing, and, in support of that fact or, as he says, to confirm it, in paragraph 19, Mr. Buonaguro appeals to a website of a company called Austin International, which is one of the vendors of scrappage and recycling and investment recovery services related to meters.


So this was not put to my client.  So we have had not opportunity to respond to this.  It is a website which is not properly before you.


If you are going to have regard to paragraph 19 and consider the Austin International website, you should consider the e-mail which was sent by our consultant, Util-Assist, to Austin International to determine whether in fact there is a market for Canadian-style meters, and the response back clearly says there is not.


Now, that is the sum total of what's before you.  That's why it is before you.  If this had been put to our clients in evidence at any point, we could have given an undertaking and dealt with it in the ordinary course, but it wasn't put to us.  And I just felt that it was not appropriate for this Board to be asked to deal with a website, which is not in evidence, if you didn't have the full picture, and that's really the start and the finish of it.


Thank you.


MR. KAISER:  Mr. Buonaguro, what's the inference you're asking the Board to draw from paragraph 19 of your argument in and the reference to the Austin website?


MR. BUONAGURO:  Well, the inference was that the evidence before the Board that was submitted by the applicants - we weren't picking on Mr. Tunley's clients - was that the evidence with respect to the ability of the companies to resell meters was insufficient to conclude there was simply no market.  


The reference to the website was to say, Here is a company that specializes in reselling meters.  The reference -- we got that reference from the OUSM report that Mr. Tunley submitted on the last day.  It is one of the utilities -- it is one of the companies they referred to in their study.


You will note, further on in the argument, we suggest that the Board -- the submission we make to the Board is that you should have a further study done on behalf of all of the utilities to confirm what the market actually is.


Mr. Tunley made a number of submissions just now about why you should disregard it and why it is inappropriate.  He can make all of those arguments in his reply and you can weigh that against the submission that we've made.  


The only part that I am objecting to is the actual addition of new evidence in the form of a specific e-mail that was generated, I take it, yesterday to elicit a particular response from this Austin International.


It's not been subject to cross-examination.  We don't know -- I can't now call that person to determine what he meant by his answer, and that's precisely why you wouldn't allow such evidence to be put into the record -- not only in argument, but in reply to argument, where there is no follow-up at all.  And it begs the question, if they're going to add this evidence here to bolster their case, yet another 12 applicants, who I am sure have lots of evidence that they would like to bolster their case with now, but obviously it would be a slippery slope to allow that to start happening now when the evidentiary portion of the hearing is done.


MR. KAISER:  I think his point is that in your argument, your reference to this Austin website, which wasn't made when you were cross-examining his witnesses and wasn't raised with the Panel, that we are supposed to look at this website and make some conclusion about whether there is a market for the scrap meters or not.  That hasn't been tested, either.


It wasn't during the hearing.  That's just come up.  That argument has just come up in argument.  So as a factual basis, it's not been tested.  So he says if we're going to place any reliance on the fact that this website suggests that there is a market for these scrap meters, then we should get into it, as it were, and this reply deals exactly with what you raised in your argument, which was not raised in the hearing; am I right?  


Did you raise this website?  Did you put it to their witness:  I suggest this Austin website indicates that there a market, in fact, for these scrap meters that you're ignoring?


MR. BUONAGURO:  Sorry, I didn't catch that.


MR. KAISER:  You didn't put to his witnesses or any witnesses this reference to the Austin website and your conclusion that the existence of this website somehow showed there was a market.


MR. BUONAGURO:  If you will recall how Austin International came to the evidence --


MR. KAISER:  Right.


MR. BUONAGURO:  -- at least from my perspective, that report was submitted.  The OUSM report was submitted as confidential material on the last day of the hearing.  I asked the question:   So if I am supposed to -- your answer as to why you picked, I think it was Barrie Metals, as the salvage person to get the contract, your answer would be in this report.  And I would have to read it to find out what it is, and they said, Yeah, that's I think -- I am paraphrasing, obviously, but they said, Yeah, it is in the report why we picked Barrie Metals.  


VECC reads the report and we say, Well, they talked about -- the report talks about Austin.  It talks about a proposal, and it gets dismissed in the report.  Then we're pointing out the parts that we're missing from the report.  That is all we're doing.


There is a reference to the website.  It's a company.  It has a website.  There is no secret, and it's certainly on the record that they specialize in reselling meters, which suggests, I think, that there is a market.  


There may be question about where there is a market for these particular meters, right, but we just don't think it's been explored.  You would have thought that something like -- evidence that -- specifically Canadian-type meters are specifically excluded from the worldwide market in meters would be something that would have been put to you.  That was our point.



Our submission is ultimately on the point of salvage, is that there should be further work done to confirm what the market is for these meters, and if there isn't a market why there specifically isn't a market so we can explain to our clients why it is that hundreds of thousands of meters are being scrapped, even though a lot of them have lifespans of 15 years left on them, according to the evidence.  


MR. TUNLEY:  If I may, Mr. Chair.  


On that point, if the thrust and the end point here is that further work should be done and factual investigations made, I can tell you on behalf of NT Power, we have no problem with that at all.  


What I had to react to was paragraph 19, where the inference that was sought to be drawn seemed to be that the LDC applicants are sort of concealing or hiding this from the Board, very much not the case.  And if my friend's point is simply that they would like this to remain an open issue an for the Board to conduct further work or to reserve it for another hearing, we have no problem with that whatsoever. 


MR. KAISER:  Are you content with that, Mr. Buonaguro?


MR. BUONAGURO:  I am quite happy to retract the word "obfuscate," for example.  I'm sorry; maybe it was an unfortunate use of the word.  The point was that the record is incomplete and the Board should direct further study on this issue.  


MR. KAISER:  All right.  Well, we will consider it in light of that.  I don't think there is any big issue here.  I think we understand where you are both going.  


MR. SHEPHERD:  Mr. Chairman, maybe I could add.  We don't actually have a position on the salvage question.  We're happy with the utility's evidence but we do have a very strong position on whether reply argument is an appropriate time to have evidence led.  That's the only reason why we raised it and we think it is very important that the Board make sure that line is pretty clear. 


MR. KAISER:  It becomes academic if Mr. Buonaguro's position is as he stated, which Mr. Tunley is content to.  What we don't want to do is be placed in a situation where somebody says, in responding:  There is no market and ignore that, if that is a live issue.  If it is not a live issue, in this case that we have to make a decision on, we can leave it out because we don't need it.  Is that right, Mr. Buonaguro?  


You're not asking us to make a finding whether, at this time, whether there is a market or not a market; you're saying this ought to be investigated further.  Correct?  


MR. BUONAGURO:  I think that is fair.  


MR. KAISER:  Yes.  


MR. TAYLOR:  Can I seek some clarification, Mr. Chair.  Is Mr. Buonaguro asking that recovery be conditional upon us determining whether or not there is a market?  Or is this something -– or is this a go-forward exercise that won't affect the applicants here? 


MR. KAISER:  I thought it was the latter.  Am I right?  


MR. BUONAGURO:  I think so.  I mean, the point as you will recall back from issues day, whether or not actual recovery of stranded costs, as an actual recovery, isn't at issue in this hearing.  The principles on how they do it are.  


MR. KAISER:  Yes, yes. 


MR. BUONAGURO:  So in terms of whether there is an actual market and whether that should have been accessed by companies before disposing, I think, would be a live issue.  But it is not important to me that you make a finding that they're intentionally ignoring the market or that they're trying to conceal from the Board.  I don't think anybody is intentionally trying to do anything like that.  But it is an important question whether there is a market.  I don't think there is enough evidence put forward by the utilities to deny there is a market.  That is our submission, at least, based on the evidence we have in the hearing, and the Board should direct that that evidence be collected in the form of some sort of study so that when it comes time to recover stranded costs, the Board can say:  Well, there is a market or there is no market for this, and therefore salvage in terms of recycling is an appropriate alternative and they can do an appropriate cost benefit analysis. 


MR. KAISER:  Is that satisfactory, Mr. Tunley? 


MR. TUNLEY:  Yes, it is. 


MR. KAISER:  It is being deferred to the day when we actually wrestle with the actual stranded costs, as to how they're to be dealt with, as opposed to the methodology which is what we're dealing with now, as opposed to the numbers.


MR. BUONAGURO:  That was my understanding from the Board's ruling on the issue from the first day.  


MR. KAISER:  Mr. Tunley, I think on that basis, we don't need the letter, if that is acceptable. 


MR. TUNLEY:  That's fine.  


MR. KAISER:  All right.  Mr. Brett.  


MS. SEBALJ:  We should go off air and formally in camera.  


MR. SHEPHERD:  Mr. Chairman, if now is the time we're going to go in camera, at your permission, I would take my leave and start working on gas IRM.  


MR. KAISER:  All right.  Thank you very much, Mr. Shepherd.  


MS. SEBALJ:  We have also had a small change in order.  After Mr. Brett, Mr. Tunley is going to make his argument.  Mr. Rodger has offered to let him go ahead.  


MR. KAISER:  All right.  Thank you.  Mr. Brett.  


--- In camera session commenced at 11:11 a.m.

[NOTE: Page 48, line 2 to Page 119, line 3 have been redacted]

--- On resuming public session at 1:15 p.m. 


MR. KAISER:  Please be seated.  Apparently Mr. Thorne and Mr. Brett are missing in action, so we will let them file their reply in writing, unless anyone has any objection, rather than holding you gentlemen up for any further time.  We will reserve on this decision.  We will try to get it out before the end of July.  So we can all enjoy a holiday in August.  


Anything else?  Gentlemen, ladies?  All right.  Thank you very much for your assistance.  


--- Whereupon the hearing concluded at 1:25 p.m. 
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