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NO UNDERTAKINGS WERE FILED DURING THIS PROCEEDING


Friday, August 10, 2007


--- On commencing at 9:34 a.m.


MR. KAISER:  Please be seated.


Good morning, gentlemen, ladies.  The Board is sitting today in connection with applications that were filed by Union Gas Limited and Enbridge Gas Distribution Inc. on May 11th under section 36 of the Ontario Energy Board Act seeking multi-year incentive rate mechanisms to determine rates for the regulation of the distribution and transmission of natural gas effective January 1st, 2008.


The Board issued a procedural order in this matter on June 27th setting out a timetable.  On July 9th the Board issued a further procedural order setting a date to hear submissions from the parties relating to the schedule for this proceeding and whether the applications of Union and Enbridge should be separated.


This followed a notification by Enbridge that it would be unable to file its evidence by the prescribed date and requested a delay of one month from the date the issuance of its 2007 test year decision.


The Board heard submissions on this matter on July 13th from various parties.  For the most part, the parties were of the view that the application should continue as combined applications, and that Enbridge's request for an extension should be granted.


A decision to that effect was given orally on that date and a timetable was subsequently issued.  That timetable was issued in Procedural Order No. 3, and that timetable set today, August 10th, as the Issues Day, following an issues conference, which we understand was held on August 8th.


So we are here to hear the issues.  It appears that a number of them are contested.  


The Board has also been served by notice of motion of August 7th, returnable today, by the School Energy Coalition requesting orders against Enbridge relating to certain information that they wish to have before proceeding.  The Board will hear that motion today, as well.


May we have the appearances, please?  Mr. Ryder.


Appearances: 

MR. RYDER:  Yes.  Alick Ryder, and I appear for the City of Kitchener.


MR. KAISER:  Thank you.


MR. DeROSE:  Yes.  Good morning.  Vince De Rose, Industrial Gas Users Association.


MR. WARREN:  Robert Warren for the Consumers Council of Canada, and I have been asked to enter an appearance for Michael Buonaguro, for the Vulnerable Energy Consumers Coalition.  He is unable to attend today.


MR. KAISER:  Thank you, Mr. Warren.


MR. ALEXANDER:  Basil Alexander for Pollution Probe.


MR. KAISER:  Thank you.


MR. SHEPHERD:  Jay Shepherd, counsel for the School Energy Coalition.


MR. FARRELL:  Jerry Farrell representing Enbridge Gas Distribution, and with me is Helen Newland.


MR. KAISER:  Good morning.  Mr. Stephenson.


MR. STEPHENSON:  Good morning, Richard Stephenson.  I am counsel for the Power Workers' Union.  With me today is Mr. Fred Hassan.


MR. ADAMS:  Tom Adams on behalf of Energy Probe.


MR. KAISER:  Thank you, Mr. Adams.


MR. WIGHTMAN:  James Wightman on behalf of VECC.


MR. KAISER:  Mr. Wightman.


MS. DeMARCO:  Elisabeth DeMarco on behalf of TransAlta Cogeneration LP, TransAlta Energy Corp., Coral Energy Canada Inc. and Superior Energy Management, a division of Superior Plus.  Mr. Chair, today I'm appearing on Issues Day on behalf of only TransAlta and Coral.


MR. KAISER:  Thank you.


MR. PENNY:  Mr. Shepherd, Michael Penny.  I am counsel for Union Gas.  With me are Connie Burns and Vanessa Innis with Union Gas.


MR. KAISER:  Thank you, Mr. Penny.


MR. STACEY:  Good morning.  My name is Jason Stacey.  I'm an intervenor and I have a consulting business in my name.  I'm appearing today for Sithe Global Power Goreway, one of my clients, and -- thank you.


MR. KAISER:  Thank you, Mr. Stacey.


MR. MILLAR:  Good morning, Mr. Chair, Mr. Sommerville.  Michael Millar on behalf of Board Staff, and -- sorry, I will finish my appearance.  With me is Mr. Richard Battista and Ms. Laurie Klein.  


MS. YOUNG:  My apologies.  Valerie Young on behalf of the Ontario Association of Physical Plant Administrators.


MR. KAISER:  Thank you, Ms. Young.


Mr. Millar, how do you wish to proceed?  Anyone else lurking in the back?  No.


MR. MILLAR:  Mr. Chair, I believe that Mr. Shepherd and Mr. Farrell wish to address you about the order in which we hear things this morning.  As you stated in your opening address, there are two broad matters before the Board today, the contested issues and the motion brought by Schools.


I understand there has been some discussions as to which of these should go first, so maybe I will turn it over to Mr. Farrell and Mr. Shepherd.


MR. KAISER:  Mr. Farrell.


Procedural Matters:


MR. FARRELL:  Yes.  Thank you, Mr. Chair.


We would like to deal with the issues list first.  Our position is that if issue 3.3, which is contested by Enbridge, is removed from the issues list, then Mr. Shepherd's motion becomes moot.


MR. KAISER:  All right.  Any problem with that, 

Mr. Shepherd?


MR. SHEPHERD:  Well, Mr. Chairman, we disagree with Mr. Farrell's premise.


MR. KAISER:  All right.


MR. SHEPHERD:  But -- and the normal practice is you hear motions first, but we're in your hands.  I don't think it matters one way or the other.


MR. KAISER:  All right.  Well, let's deal with the issues list first.  I don't think it matters either way.  It might help; it might not help.  Mr. Millar.


MR. MILLAR:  Mr. Chair, what I would propose is you've been given a list of contested issues, and, in addition, Board Staff sent out some issues that they plan to contest that weren't initially highlighted on the contested issues list.  


If I could address that issue very briefly first, I think you will hear some comments from some of the parties that that was improper on the part of Board Staff and that, as participants at the issues conference, we should have been more forthright about the issues we were going to contest.


I think generally --


MR. KAISER:  When did you notify the parties that you were contesting these issues?


MR. MILLAR:  We notified the issues that we would be contesting at about 3:30 yesterday afternoon, and then later, approximately 6 o'clock, I think we sent a brief of explanation of why we were contesting certain issues.


Mr. Chair, I think I tend to agree with the parties, in fact, that Board Staff should have been more forthright at the issues conference to allow parties to understand what our potential objections were and possibly even to resolve some of them at that time.


So I do apologize on the part of Board Staff for that.  In fact, if there are breaks -- one of the issues, in particular, is from Ms. DeMarco.  We have already had some discussion just before we opened today, and if there is an opportunity over a break, we may continue those discussions.  In fact, our objection to that may vanish, depending on the outcome of those discussions.


MR. KAISER:  What issues are you contesting?


MR. MILLAR:  We have a number that we're contesting, but there are two in particular that no one else appears to be contesting.  Those two issues are 7.1.  That's Ms. DeMarco's -- well, I guess we're the ones who are making it an issue, but I think she is the proponent of that issue or the main proponent -- and the other are the 13 series relating to rebasing, 13.2, 13.3 and 13.4.


MR. KAISER:  Are you the only party contesting those issues?


MR. MILLAR:  Those two issues, I believe that we are.


MR. KAISER:  Is that right, Mr. Farrell?  Do you know?


MR. FARRELL:  As far as Enbridge is concerned, Mr. Millar is correct.


MR. KAISER:  All right.  Well, why don't we deal with those issues first?


MR. MILLAR:  Well, Mr. Chair, perhaps it might actually -- it might assist the proceeding if we could push those off a little.  As I say, we may actually be able to resolve the issue with Ms. DeMarco, and I think rather than taking the Board's time to try and argue that before you where it may not be necessary, it may be preferable to push that issue off so that we could have an opportunity to try and resolve it.


MS. DeMARCO:  Mr. Chair, if I could just interject, I am certainly in support of Mr. Millar's proposal to have us discuss the substantive issue around 7.1.  It is with reluctance and trepidation that I did have to raise the procedural issue associated with the role of Board Staff and the timing with which they raised their objections to otherwise consensus-based issues.


So you do have a book of materials associated with procedural issues around that.  It may be that the Board's time is better spent on the substantive issues.


I am happy to proceed in accordance with the Board's assessment of what is most efficient for the Panel right now in relation to both the procedural issue around the role of Board Staff on this Issues Day --


MR. KAISER:  What's the book you're referring to?  Is it this?


MR. FARRELL:  That's our book, Mr. Chair.


MR. MILLAR:  Mr. Chair, I think we have copies of Ms. DeMarco's materials, but we haven't distributed them.  If you like, we can do that now and give it an exhibit now, or would you prefer to wait?


MR. KAISER:  Well, as I understand it, you and 

Ms. DeMarco want to defer the issues that you alone are contesting?


MR. MILLAR:  Yes, I think that is right, and I'm not sure if there are materials in this booklet that relate to other matters.  I'm not sure that there are, so maybe we will sit on that until -- 


MR. KAISER:  Any objection if we, Mr. Farrell, if we leave to the end the Board Staff issues?  


MR. FARRELL:  None.  Thank you.  


MR. KAISER:  All right.  


MR. SOMMERVILLE:  Just so that I am clear, I have a document in front of me that says "Proposed issues list: and it has, in a number of -- after a number of numbered paragraphs the word "contested".  But now I understand that in addition to the ones that are noted in this document that I got, there are additional -- additional issues that are contested.  But the only difference is they're contested only by Board Staff; is that the idea?  


MR. MILLAR:  Yes, that's right, Mr. Sommerville.  And again I do apologize.  It is not clear from this list that we're objecting to those issues, and it perhaps wasn't clear at the issues conference either.  So, on behalf of Board Staff --


MS. DeMARCO:  Mr. Millar, at this point -- Panel, at this point it may be of assistance for you to have the timing, which is included in the book of materials that I've got for you, that sets out when the proposed issues list was circulated; which issues were denoted as specifically contested; the subsequent e-mail timing from Board Staff; the subsequent inquiries from intervenors; the subsequent response from Board Staff; and then ultimately the timing associated with further resolution of information as to why those issues were being contested when they were.  


MR. KAISER:  Well, I think we understand there is some question as to the procedures that have been followed, but do we need to get into it right now?


MS. DeMARCO:  We don't.


MR. KAISER:  Mr. Penny, you don't have any objection if we defer these Board Staff issues to the end?


MR. PENNY:  Absolutely not, Mr. Chairman.  I mean, it might be of assistance to you to know what they are, just because the list is incomplete.


MR. KAISER:  Right. Well, I think he has told us 7.1 and all of 13.


MR. MILLAR:  With the exception of 13.1, I believe. 


MR. PENNY:  I had understood 14 --


MR. KAISER:  Are there more, Mr. Millar?  


MR. MILLAR:  There are more?


MR. KAISER:  7.1 and –-


MR. PENNY:  Oh, 14.2 –- 14.1?


MR. MILLAR:  Yes, I'm sorry.  We do have comments on other issues that are already contested by other parties. I'm just highlighting the ones that only Board Staff -- 


MR. KAISER:  We will leave the Board Staff-only issues to the end, 7.1 and 13. 


Why don't we start at the top and find out where we're going.  We have 1.2 that says the paper -- is this marked? The document Mr. Sommerville referred to, is this --


MR. MILLAR:  Perhaps it would be of assistance to mark it as an exhibit, Mr. Chair.  I think that everybody has a copy. We will call this Exhibit KB1.1.  KB1, pardon me. We're hoping we're only here a day.  

EXHIBIT NO. KB1:  PROPOSED ISSUES LIST 

MR. KAISER:  All right.  

PRESENTATION OF ISSUE 1.2


MR. KAISER:  Now who is contesting this, 1.2? 


MR. FARRELL:  Enbridge.  


MR. KAISER:  Enbridge.  All right.  You are up to bat.  


Submissions by Mr. Farrell:


MR. FARRELL:  I should mention, Mr. Chair, I would like to talk to 1.3, which is Enbridge's issue, which I believe Kitchener and maybe others are contesting.  I would like to deal with them both, because we seem them as a package.


MR. KAISER:  Mm-hmm.  


MR. FARRELL:  So we are contesting issue 1.2, and we're the proponent of issue 1.3.  And you can see what the issues are on the exhibit.  


We're contesting 1.2 because, as currently worded, it ignores two important facts.  One is that this proceeding is application-specific, even though at this point, there is a combined proceeding of two applications.  


It has been convened to hear and decide applications by Enbridge and Union for approval of utility-specific, multi-year incentive rate regulation plans and the resultant rates for 2008.  It is not a generic hearing to decide upon a method of incentive regulation from among an array of available options.


The other important fact is that it is the end result, the rates themselves, that must meet the legal standard of just and reasonable, and this legal standard is applied on a utility-specific basis.  I will come back to this point later.  


The Enbridge and Union applications were made in response to a letter from the Board Secretary dated May 3rd, 2007 to each utility, and this booklet that is identified as Enbridge's booklet has a copy of the Board's letter at tab 1.


In those letters, the Board stated its intention to implement rates for Enbridge and Union under a "multi-year incentive ratemaking framework for 2008" and requested each utility to file an application for rates that would commence on January 1st, 2008.  The Board did not specify the type of incentive plan.  That choice was left to Enbridge and to Union.  


In the result, Union applied for a form of price cap, and Enbridge for a form of revenue cap.  I use the words "form of" quite deliberately, because there are in fact many different incentive regulation models -- price cap, revenue cap, sliding scale, automatic rate adjustment mechanism and so on, to name but a few.  


Within each of these categories, there are, again, many variations on the theme.  There is, for example, no single accepted or classic form of revenue cap.  The form of revenue cap for which Enbridge seeks approval is the form that has been recently approved by regulators in two jurisdictions, British Columbia and Quebec.


Enbridge has chosen a revenue-per-customer cap because, in its view, this method of incentive ratemaking is appropriate for Enbridge, having regard to the interests of its ratepayers, its shareholder, and -- and this is important -- the communities that Enbridge serves in Ontario.  The specific reasons why Enbridge says that the revenue-per-customer cap framework is appropriate are set out in detail in its evidence.  


The Board's job now is to decide, for ratemaking purposes, whether the revenue-per-customer cap is an appropriate method for Enbridge.  


The Board has the discretion to do so under subsection 36(3) of the OEB Act, and that appears at tab 2 in this booklet, but the discretion is not unfettered.  The Board cannot, in my submission, adopt a method that would not result in just and reasonable rates for Enbridge.  


The just and reasonable standard is a legal standard that is prescribed by subsection 36(2) of the OEB Act.  This standard has been interpreted by the Supreme Court of Canada to mean rates that are fair to the consumer on the one hand, and that provide a fair return to the shareholder on the other.  Here I am citing the Northwestern Utilities versus City of Edmonton case that appears at tab 3 in the booklet.   


The standard is accordingly applied on a utility-specific basis.  The Board's method of incentive ratemaking, in other words, must suit each utility's particular circumstances and not vice versa.  Otherwise the resultant rates would not be just and reasonable.  


If you decide that Enbridge's application will not result in just and reasonable rates, you can deny Enbridge's application, or -- as is typically the case -- you can fix other rates that are just and reasonable.  Subsection 36(5) of the OEB Act authorizes you to do the latter.


It is clear, from that subsection, though, that you cannot fix rates on your own unless you find that Enbridge's proposal -- proposed rates under its revenue-per-customer method would not be just and reasonable.  


The bottom line is that Enbridge is entitled to have its application tested against the utility-specific just-and-reasonable standard.  Enbridge bears the burden of proof in this regard; that is, Enbridge must persuade you on two counts.  One is that the revenue-per-customer cap is the appropriate method for fixing Enbridge's rates based on Enbridge's circumstances, and the other is that this method will result in just and reasonable rates.  The legal burden does not require Enbridge to prove that other incentive ratemaking frameworks or methods are not appropriate, or would not result in just and reasonable rates.  


But that is precisely what, in our view, Issue 1.2 as currently written would suggest.  The issues list should reflect the fact that you have before you two applications that must be considered and decided on a utility-specific basis.  Issue 1.2 should either be deleted, or amended to reflect this circumstance.  And Issue 1.3, which is our proposed issue, should be retained to reflect the key determination that the Board is required to make.  


Those are my submissions.


MR. KAISER:  Mr. Farrell, let's suppose on hearing the evidence the Board concluded that a price cap would result in just and reasonable rates for Enbridge.  Are you saying we can't do that?


MR. FARRELL:  No.  I'm saying the first finding you must make is that Enbridge's proposal would not result in just and reasonable rates, and then you are entitled, under subsection 36(5), to make the determination you just articulated.  


MR. KAISER:  Doesn't 1.2 envisage the concept that one of the issues would be:  what is the right methodology for setting incentive rates, be it price cap, be it revenue cap, whatever?


MR. SOMMERVILLE:  Let me just follow up on the Chair's comment there, Mr. Farrell.  Do you read 1.2 as limiting the Board's scope in this case to a determination of a particular one method to govern both utilities?  


Do you read 1.2 as limiting the Board's scope in this case in that way?  Because it seems to me what it says is what is the method for each utility, and that contemplates that there may be a different method that is potential -- that's a possibility arising from this case, that there could be one method for one utility and another method for another.


But do you read 1.2 as not permitting that outcome?


MR. FARRELL:  Our problem with the current wording of 1.2 is that it seems to be saying the method for each utility could be something quite different than each utility is proposing.


MR. SOMMERVILLE:  That's true, isn't it?


MR. KAISER:  You say we can do that?


MR. FARRELL:  I said, I thought, that if -- the Board's finding has to be, number 1, that the revenue-per-customer cap, that would not result in just and reasonable rates for Enbridge, then you are free to do what you would wish.


MR. KAISER:  Right.  How is that inconsistent with the issue 1.2, that conclusion?


MR. FARRELL:  I have in my notes a suggested amendment to 1.2, and I will just give it to you and so maybe that will help explain our problem with 1.2.  The suggested amendment would be to have 1.2 read:  

"Is the method of incentive regulation proposed by each utility appropriate for each utility?"


Now, if the Board --


MR. KAISER:  Are you suggesting that would limit us to answering question number 1 in your scenario, i.e., is what you're proposing just and reasonable, and not allow us to go on to question number 2, whether there is another methodology that might be just and reasonable?


MR. FARRELL:  No.


MR. KAISER:  All right.  Mr. Millar, anything on this from you?


MR. MILLAR:  No, Mr. Chair.  I think where Board Staff does have a position, we were intending to go last and let the parties fight it out, except of course where we are the sole proponent, but on this issue we have nothing to add, in any event.


MR. KAISER:  Mr. Ryder.


Submissions by Mr. Ryder:


MR. RYDER:  Yes.  The power to select, that's what these two issues, 1.2 and 1.3, relate to.  They relate to the power of the Board to select the appropriate issue, and that power comes from section 36(3) of the Act, which states:

"In approving or fixing just and reasonable rates, the Board may adopt any method or technique that it considers appropriate."


So I think the wording of the issue has to reflect the power that is given the Board under section 36(3).  


The problem I see in section -- in proposed issue 1.3 is that it assumes that the Board is bound to approve any method which the companies propose, so long as, at the end of the day, it can be established that the resulting rates are just and reasonable.


What that does is effectively gives the companies the power of selection of the appropriate method, and not the Board, because it is assumed that, at the end of the day, whatever rates result from this case will be just and reasonable.  But just and reasonable isn't the test of -- as to the selection.


For example, there may be many features in the formula, the method that you select, that will require some adjustment, but -- not necessarily to give just and reasonable rates, but to give an improved incentive-regulation process.


So I say that proposed issue 1.2 reflects the issue which is really based on section 36(3) of the Act, and section 1 -- sorry, proposed issue 1.3 doesn't and that 1.3 should be dropped.


MR. KAISER:  All right.  Mr. Warren, do you have anything -- sorry, Mr. DeRose.


Submissions by Mr. Warren:


MR. WARREN:  Mr. Chairman, Mr. Sommerville, I am speaking on behalf of both of my client and VECC in this matter, unless Mr. Wightman reaches out and hits me on the head and says "no".


MR. WIGHTMAN:  You're within range.


MR. WARREN:  I'm sensitive to that fact.


The position of our client on these matters is that the Board has broad jurisdiction to consider the most appropriate way to achieve just and reasonable rates for these utilities and the Board should retain that discretion, should not do anything to fetter it.


If you look, Mr. Farrell is not contesting issue 1.1.  Look at 1.1.  It is very broadly framed to allow an enquiry into the implications of various methods, various incentive regulation methods.  It seems to me, it seems to us, that the -- what section 1.1 or issue 1.1 allows the Board to do, appropriately enough, is to determine whether or not any particular application which comes before it should have the elements which the utilities propose or some other elements in order to arrive at just and reasonable rates.


And it seems to me that issue 1.2, as Mr. Farrell, I take it, has conceded, allows the Board to do just that and that the Board should not otherwise fetter its discretion to do what it thinks is appropriate, consistent with section 36.


Those are my submissions.  Thank you.


MR. KAISER:  Anything wrong, in your point, if we approved 1.2 and 1.3?


MR. WARREN:  I see no difficulty in it, Mr. Chair.


MR. KAISER:  Mr. Alexander?  Mr. Shepherd?


Submissions by Mr. Shepherd:


MR. SHEPHERD:  Mr. Chairman, this is actually, I think, a very important issue, because I think Mr. Farrell is proposing to -- a quite revolutionary change to the Board's jurisdiction.  What he appears to be saying is that -- and I think he said it in so many words:  When you have an application which the applicant controls what's in it, you are obligated to, first, make the binary decision, yes or no, to that application before you go on to any further enquiry.


And, in fact, implicit in that is there may be a number of ways of getting to just and reasonable rates.  And what Mr. Farrell is saying is, If we, the utility, choose one, you have to give it to us if the rates are just and reasonable.  You can't say, No, this is a better way.  You're not allowed to do that.


I've never heard that before.  That is quite shocking to me.  And I look at the Act and I see nothing in here that says the Board has to decide, yes or no, to an application.  I see nothing in here that says an applicant gets to choose the method for setting rates.  I see nothing like that in the Act.


In fact, it appears to me that the Board's jurisdiction is engaged once an application comes in, but then your obligation and jurisdiction is to set just and reasonable rates, and you have to do the best job you can at that.  It's not a binary question.  You take a look at all of the evidence and you get to the best answer.  


And I've never seen a circumstance in which the best answer was what the application said.


So on the basic point that he's saying, I think that he is simply wrong in what your jurisdiction is, and I think 1.3 is an incorrect question for the Board to be asking itself.


I should say as a side comment that it appears, to me, that this may simply be a strategy to set up an appeal.  If the Board later on says, Well, these rates -- this would have produced just and reasonable rates, but we think this is better, then Mr. Farrell is able to go to court and say, No, no, no, we were entitled to just and reasonable rates.  We applied for just and reasonable rates.  We should have got them.


So those are our submissions on his basic point, and the result of that is, no, you should not approve 1.3, because 1.3 directs you to answer a question you should not be answering.  That's not how your jurisdiction is engaged, in our submissions.


I have a second point, and that is on 1.2, which hasn't been raised by anybody, so I will raise it now, and that is 1.2 implies that the options open to the Board include only incentive-regulation mechanisms, that the Board couldn't at the end of the day say, Look, you know, with all of the evidence we have seen, there is no way we can have an appropriate IR mechanism for this utility or this utility.  


So the only right answer is cost of service for that utility.


Now, we're not proposing cost of service, but it appears to us that it's not correct to say that cost of service is a priori excluded.  It may be not a good idea and we'll probably end up arguing that, but I think from the outset, once you are asked to set rates you have to consider all possibilities.


MR. SOMMERVILLE:  Isn't our problem with that proposition a procedural one?  Don't we have a body of evidence, don't we have an entire architecture for this case that is directed towards an incentive, some form of incentive regulation?


MR. SHEPHERD:  Yes.


MR. SOMMERVILLE:  Now, as I think Mr. Farrell has indicated and there is a broad spectrum of incentive regulation, but to say that incentive regulation may not be -- may not be an outcome, may carry with it some procedural elements and some evidentiary elements, that really would threaten the process.


MR. SHEPHERD:  I agree with you, Mr. Sommerville.  I'm actually raising sort of the Occam’s Razor argument.  You may go through the incentive-regulation analysis and conclude none of those answers are right.  So procedurally you may have to then send them back to file more evidence.  The question is -- it shouldn't be excluded at the outset. 

Those are our submissions.


MR. KAISER:  Mr. Farrell, would you have any objection if 1.2 and 1.3 were both on the issues list?


MR. FARRELL:  No, but I do have one comment in reply.


MR. MILLAR:  Your mike, Mr. Farrell.


MR. FARRELL:  I'm sorry.


Submissions by Mr. Farrell:


MR. FARRELL:  I do have one comment in reply.  Mr. Shepherd categorized my submission on subsection 5 of section 36 as revolutionary, or whatever.  If you read the words carefully, you see will see it is not.

"Upon an application for an order approving or fixing rates, the Board may, if it is not satisfied that the rates applied for are just and reasonable, fix such other rates as it finds to be just and reasonable."


So my submission that you have to find Enbridge's method as not resulting in just and reasonable rates before it can do something else, is verified by the simple words of subsection 5.


MR. KAISER:  Let's suppose we found both the price cap and the revenue cap to result in just and reasonable rates for both utilities.  Let's just suppose that happened.  You then would make a legal argument:  No, you have to give me what I asked for, as opposed to what Union asked for.  Is that really where you are heading?


MR. FARRELL:  I want to make sure I understand your question, Mr. Chair.  Is it that you find both the price cap and the revenue-per-customer cap -- 


MR. KAISER:  No.  I'm just talking about the methodology.  Let's suppose on hearing the evidence we found that the scheme you are proposing and the scheme Union is proposing would both result in just and reasonable rates, and moreover, they would apply to the same degree for both utilities.


You said we could -- my question is, could we pick between the two?  Or do you have a legal argument that says:  I proposed "A."  You said that is just and reasonable.  Give it to me.  Don't give me "B" just because you found that was also just and reasonable.


MR. FARRELL:  I think, Mr. Chair, that you would have to find that a revenue cap -- a revenue-per-customer cap was not appropriate for Enbridge.


MR. SOMMERVILLE:  As a proposition, isn't that a little broad, though?  I mean, you're talking about your application and whether your application may result in just and reasonable rates.  Does that mean your application, without any change?


MR. FARRELL:  No. 


MR. SOMMERVILLE:  Without any amendment to the evidence?  What part of the structure of your application are you really tying yourself to?  What is the -- what are the key elements of that architecture that you say:  that's what I've applied for? 

It's not this other stuff that can change and will evolve during the course of the proceeding, but it is this stuff that won't change that is the core of what we're saying.


Do you see my point?  I mean, I don't know exactly what your application consists of, other than what it states right now.  And to have an issues list that says, "Would that result in just and reasonable rates?" is a bit of a false issue.  I mean, we're at the beginning of a process which will test the evidence and test all of the elements of that application.  


If there is any amendment to any of the elements in that application, does this issue just fall off the table?  Do you see my point?


MR. FARRELL:  Yes.  I have sort of a facetious response, which I don't mean with disrespect but I think I am swimming upstream here.


What I am trying to do is, on dealing with these two issues, is simply interpret the words of the statute.  It seems to me that subsection 5 is quite clear.


Now, it is at the end of the day -- it's the result, whether there are amendments to it, whether the Board wants to substitute something, the Board is quite entitled legally, in my submission, to say:  We don't like this element of your plan, and therefore the rates that would flow from it are not just and reasonable; but if we tinker with it, we like the results of the plan as tinkered with. Then you are quite entitled to do what you have suggested.


MR. SOMMERVILLE:  Is your primary concern that the Board will not consider the revenue cap on an equal basis, or will favour some architecture over another architecture that the Board has a predisposition in that regard?


MR. FARRELL:  I think our concern, Mr. Sommerville, is that the Board may take a one size fits all approach and that that one size fits all approach may not suit Enbridge's circumstances, and that is why we have proposed Issue 1.3 either in place of or in addition to 1.2. 


MR. SOMMERVILLE:  So if you were satisfied on that point then your concern about 1.2 and 1.3 kind of evaporates?


MR. FARRELL:  Yes.


MR. SOMMERVILLE:  Okay.


MR. KAISER:  That's why you agreed, presumably, that you would be comfortable if both 1.2 and 1.3 were in?


MR. FARRELL:  Correct, sir.


MR. KAISER:  It takes away that insinuation or inference?


MR. FARRELL:  Yes, sir.


MR. KAISER:  All right.  Thank you. 

Anything further on this issue, gentlemen?


MS. DeMARCO:  Mr. Chair, just a point of clarification.  This is not our issue and we are reluctant to wade in, but certainly it would be very beneficial, I think, to this and future proceedings if the Panel could clarify that, in contradiction to Mr. Farrell's submissions, we aren't reversing the burden of proof.  Parties are not required to submit evidence that it is not just and reasonable prior to getting into the alternative methodologies, as Mr. Farrell is suggesting.  And rather, it is the applicant's burden of proof to prove that it is just and reasonable.


MR. KAISER:  I don't think anyone is disputing that the applicant has the burden of proof, are they?  

Mr. Shepherd, do you have something on that?


MR. SHEPHERD:  No.  What I was going to say is that the necessary implication of Mr. Farrell's argument is, we could, next week, move to non-suit him and he's stuck with his application, as Mr. Sommerville was in essence implying.  


He's got the application there.  If it fails, then Issue 1.3 is gone because he hasn't met the burden of proof.  He doesn't get to make it better later.  He is saying the Act says:  If I apply, you have to say yes or no to my application.  So we could non-suit him next week and that ends the matter.


MR. KAISER:  All right.  Anyone else?


MR. MILLAR:  Mr. Chair, I had no comments on 1.2, but we were talking about 1.3.  I think my comments are largely redundant now, based on what we have heard from all of the other parties. 


MR. KAISER:  Let me stop you.  Do you care if both are in?


MR. MILLAR:  Well, in our position 1.3 is a redundant issue.  It seems to assume that the Board would issue some order that isn't just and reasonable.  Every order that the Board issues is, at least in the Board's view, just and reasonable.  There is no need to write that in an issues list.  If an applicant decides they don't think we're right and the order is not just and reasonable I guess they can always appeal.  But I don't think typically we put in issues lists:  Is the application just and reasonable?  That I think tends to go unsaid.  So we think it's redundant.


MR. KAISER:  Well, it may be redundant but surely nobody is questioning that whatever scheme is proposed for whatever utility, it's going to have to result in just and reasonable rates. 


MR. MILLAR:  And I think that is understood by everyone and that is why I think it is redundant.  If this goes on the issues list, I don't think it is the end of the world.  It is just –- it’s superfluous.


MR. KAISER:  I see.  Anyone else have any comments?  Mr. Penny, do you have anything on this? 


MR. PENNY:  We have really no position on the kind of binary question.  We're happy to have them both on the list, Mr. Chairman.


MR. KAISER:  All right. 

Let's move on.  

PRESENTATION OF ISSUE 1.4


MR. KAISER:  1.4: who is contesting this?


MR. FARRELL:  Enbridge.


MR. KAISER:  All right.  Go ahead.


Submissions by Mr. Farrell:


MR. FARRELL:  This issue pertains to weather risk and, in Enbridge's view, it does not belong on the issues list and let me tell you why.


The Board has already designated "a review of weather normalization methodologies" as one of its key initiatives in the context of policy harmonization.  The delivery period is fiscal years 2008 through 2010.  I'm referring here to page 8 of the Board's 2007 to 2010 Business Plan dated December 2006, and that appears at tab 4 in the booklet that I provided.


The Board also discussed weather risk, albeit very briefly, in its July 9th decision with reasons on Enbridge's 2007 rates application.  I am referring here to pages 65 and 66, where the Board was discussing its decision on Enbridge's common equity ratio.  The Board said that the weather risk "may need to be removed from the utility."  I emphasize the word "may".


Weather risk is a business risk, in any event, and so it is reflected in a utility's common equity ratio for cost of capital purposes.  The removal of weather risk or not is, accordingly, not an issue that is germane to Enbridge's incentive-regulation plan.


Those are my submissions.  By the way, the Board's decision with reasons on the Enbridge rates application phase 1 is tab 5.


MR. MILLAR:  Mr. Chair, while we're on that, I don't think we formally entered this as an exhibit yet.  I understand you do have copies.  Perhaps we could give that an exhibit number if there are no objections from anyone.  It will be Exhibit KB.2.

EXHIBIT NO. KB.2:  ENBRIDGE COMPENDIUM


MR. KAISER:  Mr. Ryder, do you have anything on this?


MR. RYDER:  No, sir.


Submissions by Mr. Penny:


MR. PENNY:  Mr. Chairman, it might be appropriate, since I support Mr. Farrell's position, to hear from me, and then others who have a contrary view will know our position.  I can be very brief on this.  


This is really not directly our issue, because is directed at a revenue-cap issue, but we simply say, in support of Mr. Farrell's comments, that it is not a necessary issue for determination for incentive regulation, and there are other mechanisms by which the broad issue of who should bear weather risk at large can be dealt with.  They're in play in the Board's business plan, and we therefore say it is simply not necessary to deal with this And we would prefer not to be sidelined by a question of this nature when the exercise before us is to determine an incentive-regulation methodology.


Thank you.


MR. KAISER:  Anyone else?


MR. MILLAR:  In fairness to other parties, I was going to say that generally the Board Staff tends to agree with Enbridge on this issue, that the Board has stated in its business plan that it intends to do a review of weather-normalization methodologies.  It is possible that, as a Panel, you will decide that this is, in fact, the case where we were going to do that, but it seems to me that this is an IRM proceeding and it is not immediately obvious to me that this is where the Board intended to deal with this issue.  


So that is all I have to say on this issue.


MR. KAISER:  Who proposed this issue, initially?


MR. MILLAR:  To go on the issues list?


MR. KAISER:  Yes.


MR. MILLAR:  It was Mr. Shepherd, I believe.


MR. SHEPHERD:  I did.


MR. KAISER:  All right.


Submissions by Mr. Shepherd:


MR. SHEPHERD:  Mr. Chairman, we have a couple of comments.


Let's start with whether weather is an issue in this proceeding.  The answer is Enbridge has an application for a revenue cap, which means that volumes are an issue for every year, and therefore weather is an issue because it drives volumes.


Union in their application wants a change in the method of determining weather forecast, so they have engaged weather as an issue.  So the argument of the utilities is they're allowed to engage weather methodology as an issue in this proceeding, but the ratepayers can't come back and say, Well, fine, if we're going to change the methodology, why don't we just shift the risk, which is what the Board has said is probably something worth considering, anyway?  


They're saying -- I'm not arguing the substance here now.  All I'm saying is, Do we get to look at all answers to that question or just the ones the utilities have determined are the ones they want to talk about?


So their argument appears to be, Well, no, you can't take this on, because the Board's business plan says you're going to do it somewhere else.  


Well, with respect, this Board Panel doesn't have jurisdiction to say, The business plan says this, therefore we can't touch it.  


If something is a material issue in this proceeding, then you have to make a determination as to how it's best handled and you have to make it.  You can't let the business plan make it.


MR. KAISER:  You're saying weather methodology is a material issue in this proceeding?


MR. SHEPHERD:  They have raised the question of weather.  All we're saying is one of the possible answers to that is shift the risk.


MR. KAISER:  All right, thank you.


MR. SOMMERVILLE:  The issue as it is posed right now, Mr. Shepherd, says:  Should weather risk continue to be borne by shareholders, and, if so, what other adjustments should be made?


So there are two aspects to this issue.  One is, Should weather risk continue to be borne by the shareholder, and the other one is, What other adjustments?


What do you mean by that?


MR. SHEPHERD:  As Mr. Farrell has correctly pointed out, weather risk is a business risk and it is included in the calculation of ROE, and so presumably there is some adjustment to ROE if weather risk is shifted to the shareholders.


Similarly, you probably wouldn't want the volatility of weather risk being passed on to the ratepayers every year.  You probably want some sort of smoothing mechanism.  So that is another adjustment.  And so on.


I mean, you don't want to just look at the solution in a vacuum; let's have only the simple solution.  You want to look at it right and see what other implications there are.  That's all we're saying.


MR. SOMMERVILLE:  Do you anticipate a substantial evidentiary portion coming in from you on this subject?


MR. SHEPHERD:  We haven't yet retained an expert, but certainly we're considering that, yes.


MR. KAISER:  Mr. DeRose.


Submissions by Mr. DeRose:


MR. DeROSE:  Thank you, Mr. Chair.


I would just simply add that -- well, add and reiterate the fact that in Union's application at Exhibit B, tab 2, they have added supplemental weather-normalization evidence.  And Enbridge, although they have not yet filed their Exhibit C evidence, they have identified degree days and average use, which would normally have weather normalization methodology raised in it.  


And I think that, in and of itself, should be sufficient to allow Mr. Shepherd's issue to be on the issues list.


MR. KAISER:  Mr. Farrell.


Submissions by Mr. Farrell:


MR. FARRELL:  I have just two comments.  First of all, the issue as --


MR. MILLAR:  Your mike, Mr. Farrell.


MR. FARRELL:  Sorry, I keep forgetting.  The issue as written says "if a revenue cap is employed", which knocks Union out of the box already unless Mr. Shepherd wants to amend this.


MR. SHEPHERD:  I think we probably should.


MR. FARRELL:  The second one is, just technically speaking, business risk is not reflected in the rate of return on common equity or the ROE.  It is reflected in the equity ratio.


MR. KAISER:  Do you want to amend this, Mr. Shepherd?


MR. SHEPHERD:  It is a little bit unfair to Union, but it sounds, from the discussion, like I actually should have left that first phrase out.


MR. PENNY:  Look, Mr. Chairman, the fundamental issue, as I understood it from our meeting on Wednesday, was that because of the revenue cap that Enbridge is asking for, that it would be compensated for volume variance in each year, and, therefore, Mr. Shepherd wanted to raise the issue in that context.  And that is the issue that we addressed.  


I would say that there is absolutely nothing inconsistent in the position that I am taking.  We're asking for a methodological change to the methodology of the long-standing practice of adjusting for weather, with the weather risk being with the utility.


We're asking for a methodological change, a tinkering with the methodology, if you will.  What Mr. Shepherd is talking about is a fundamental rejigging of the whole notion.  That is our point, is that this isn't the place to be looking at something like that.


I have never heard a suggestion that just because Union asks for something again that it has been asking for for a number of years - and that is a 20-year trend methodology - that that would involve some -- the requirement to do a fundamental re-examination of business risk.  That was my point.


So I do object to any suggestion that it be amended to somehow bring Union into the mix.


MR. KAISER:  Well, in what fashion do you want us to consider this, Mr. Shepherd?  Do you want it to say, If a revenue cap or price cap is employed, or are you content with the wording?


MR. SHEPHERD:  I am conscious of the fact that it is my own mistake for not getting the wording right on Wednesday and that, as a result, it is a little bit unfair to Mr. Penny to be saying, Let's change it now and apply it to Union, too.  But I am also conscious of the fact that if the Board made a determination that the ratepayers should take weather risk, it would be a strange thing to apply that to Enbridge and not to Union.


So I guess the correct answer is that initial phrase "if a revenue cap is employed" should be removed from the issue.  With apologies to Mr. Penny for not --


MR. KAISER:  All right.  Any further submissions on this issue, 1.4?


MR. WARREN:  I just wanted to indicate, Mr. Chairman, I apologize for not getting it in earlier, but I think Mr. -- my friend Mr. DeRose has it right.  Weather risk is an issue which has been -- the weather has been raised by the two applicants and the Board should not do anything to preclude the right of people to say, "This is the way you should analyze the problem."  Whether or not we get to the great atomic-bomb issue of who should bear the risk is a matter which will develop in time.


MR. KAISER:  Thank you.  

PRESENTATION OF ISSUE 3.3


MR. KAISER:  All right, let's move on if we can.  What's next, 3.3?  Who is contesting this?


MR. FARRELL:  Enbridge is, Mr. Chair.  My friend Ms. Newland will speak to the matter.


MR. KAISER:  All right.  Thank you.


MS. NEWLAND:  Mr. Chair.


Submissions by Ms. Newland:


MS. NEWLAND:  Mr. Chair, Issue 3.3 -- Enbridge contests Issue 3.3.  You can see what it is.  It is:

"What are the expected costs and revenue changes during the IR plan that should be taken into account in determining the appropriate X-factor?"


The issue isn't relevant, in our submission, to the determination of an X factor, and it isn't relevant because X factors are developed on the basis of historical trends, input and output data, and not on the basis of future costs and revenue.  Pacific Economic Group's, or PEG's X factor was developed on that basis.  Enbridge's X factor was developed on that basis.  And as far as we know, every other expert who is in the business of developing X factors develops them on the basis of historic trends, and not on the basis of a forward-looking basis on the basis of forecasts.


And if you turn to the Enbridge booklet -- and I apologize, but under Issue 3.3, tab 7 and 6 have been transposed, so if you would look at tab 7, paragraph 37.  Or page 37, paragraph –- sorry, I have got myself turned around.


I want to refer you to Exhibit B3-1, page 25, which is actually tab 7.  Sorry.  So -- sorry for the confusion, Mr. Chairman.  


If you could turn to tab 7, you will see, at paragraph 58 and 59, that Enbridge has developed its X factor on the basis of historic data.  I am reading from paragraph 58; it   says:  

"Therefore the company proposes the Board consider using the company's actual TFP history as the productivity target."  

It goes on to say in paragraph 39:  

"Using company-specific historical data has a number of advantages..."   

and it goes on to discuss what those are.


So my point is:  No one in this business uses forecasts to develop X factors.  We're proposing an X factor of minus 15 percent.  We are not proposing any adjustments at all to this factor to reflect our expectations as to what might happen in the future.


And here, to support my submission, you could look at page 37, paragraph 91, which is at tab 6.  In this paragraph -- I am going to read it because I think it is important that you understand this point.  It took me a while to understand it.  It says:

"Overall, the diagnosis or analysis is an expectation of reduced outputs in the face of increased inputs, requirements going forward.  Given the IR period is proposed to extend five years beyond the previous cost-of-service application, these risks are compounded yearly.  The future will be more difficult than the past.  Analysis on past trends indicates minus 0.15 percent is..." and I think that word is a typo, "would lead to just and reasonable rates.  Therefore, to adequately address just and reasonable rates going forward requires an X factor at least no less than past experience would reveal."


So that is what we're applying for:  An X factor of minus 15 percent, based on our past experience.  Minus 0.15 or minus 15 percent or minus 0.15.  


So based on this context, Mr. Chairman, we have three reasons that we oppose the inclusion of Issue 3.3 on the issues list.  The first is that adjusting an X factor derived on the basis of historic data to account for a forecast, what is forecast to occur in the future, is a fundamental departure from the methodology proposed by Enbridge and PEG and by other experts.  You can't simply tack on adjustments derived on one basis to a number that is derived on an entirely different basis.  It doesn't work that way.


Our second reason for opposing Issue 3.3 is that in the Board's report on the Natural Gas Forum, the Board concluded that it is unlikely that a utility can forecast its costs and its revenues with an acceptable level of precision beyond two years.  And that is at page 21 of the Board's report and that is included in tab 11 of our materials.


Now, what this means is that costs and revenue adjustments to the X factor, in respect to what is forecast or could be forecast to occur in years three to five of a five-year plan would be based on forecasts that by the Board's own words would lack an acceptable level of precision.


That is precisely the reason why the Board, in its Natural Gas Forum report, rejected the option of having a five-year multi -- you know, five-year or multi-year cost of service plan.  The problem with that was precisely to do with forecasts and the lack of the ability, the inability to forecast with a reasonable degree of precision.


The third reason that we are opposing the inclusion of Issue 3.3 is that it would allow parties to cherry-pick; or to continue with the fruit analogy, to, you know, to pick the low-hanging fruit, to take a number that derives from historical data and adjust for some but not for all cost-and-revenue items.  If we're going to go down this road, we've got to do it properly, and that would involve recalibrating the X factor on the basis of long-term, unreliable forecasts instead of on the basis of historical trends.


This would require both the PEG and the Enbridge analysis to be redone and, in effect, it would turn this proceeding into a long, multi-year cost-of-service proceeding.


We are not proposing this and we would ask that the Board not permit the inclusion of an issue that would have this effect.  The Board has already rejected that approach in its Natural Gas Forum report.


Those are my submissions.


MR. KAISER:  Thank you.  Mr. Penny, are you in support?


Submissions by Mr. Penny:


MR. PENNY:  Yes, Mr. Chairman.  Union supports the exclusion of item 3.3.  We agree with what Ms. Newland has said.  


Fundamentally, our position is that 3.3 should be excluded because it is fundamentally inconsistent with the concept of incentive regulation.  Incentive regulation establishes a productivity factor, an inflation factor, and that determines rates going forward.  There are no forecasts.  That's the point.


There are no forecasts.  And the expectation is that the opportunity to develop efficiencies will drive efficiencies which will benefit both customers and the utility.  And so we say 3.3 is simply fundamentally inconsistent with incentive regulation.  It is really, as Ms. Newland said, it is a long cost-of-service review.  Thank you.


MR. KAISER:  Thank you.  Who is proposing 3.3?


MR. SHEPHERD:  Mr. Chairman, we did originally, although I suspect that there are other people who are on side with it.  So why don't I go first. 


Submissions by Mr. Shepherd:


MR. SHEPHERD:  There is a little bit of Alice in Wonderland here, because the arguments being made are all ones that I suppose we would be making at the end of the day opposing Enbridge's application.


So Ms. Newland, for example, takes you to her tab 6 and says, We just want to take the past trend.  See, that's what it says, and our justification for it -- and she reads it to you -- our justification for it is the future will, if anything, be worse than the past.  But we're not allowed to talk about the future.


MR. KAISER:  She says the future is not as reliable as the past. 


MR. SHEPHERD:  That's not what it says.  It says the diagnosis, and I will take you to her diagnosis, is an expectation of reduced outputs in the face of increased input requirements.  That is what is called, in the securities business, forward-looking statements.  


And what Ms. Newland is saying -- maybe I misunderstood her argument, but what Ms. Newland is saying is Enbridge is allowed to make forward-looking statements, but we can't test them.


So they say -- their conclusion is the future will be more difficult than the past.  We can't ask them questions about that, because then we would be looking at the future.  They can say it.  We can't.


So she hasn't taken you to her tab 9.


MR. SOMMERVILLE:  I don't think that follows directly, Mr. Shepherd, that you would be precluded from asking questions about the trend that they have identified.  I think Ms. Newland's point is that you would be precluded from procuring evidence from the applicants on the question of anticipated changes in the normal course of their revenues and costs, the kind of, sort of ongoing balance sheet kind of exercise.  That is what they don't -- that's what they want to avoid.  


It is not that they think they're avoiding the idea that you can ask questions about the trend that they have identified.  I don't think -- this doesn't that.


MR. SHEPHERD:  They say -- I am trying to find the reference.  They say in several places -- and I will find the reference in a minute.  They say in several places, Our long-term construction contracts are coming due during this period.  As a result, our costs are going to go up, and, as a result, we need higher increases over the course of the IR period.  


So that is a future event that they have identified --which, by the way, they haven't provided any details of -- which they believe they can say this is relevant, but then we can't say, Oh, yes, but there is this other factor that will reduce your costs.  We can't say that.  That isn't right.  


So our fundamental argument is their application is completely rife with things that they say are going to happen during the IR period.  Labour costs are going to go up more than inflation.  Pension and benefit costs are going to go up more than inflation.  Declining average uses are going to decline faster.


There are dozens of them.  They can say all of those things without any backup evidence, but we can't say anything about other things that will happen in the future that will offset those.  It's a shocking premise to me.


So our first argument on this is Enbridge has engaged this issue themselves by the nature of their application, which -- and then when we get to our motion, of course, we have numerous examples of the same thing -- and have said themselves that the reason why they're asking for what they're asking for is, and I quote:

"The company's RCI estimate..." that is, their estimate of increasing rates, "... may exceed the long-term growth rate.  However, this is justified ..." -- their word, "justified" -- "...in terms of the extremely tight business conditions that will prevail over the incentive-regulation term."


So that is our first argument.  Our second argument is a little more fundamental, and that is we have to ask the question:  If the Board knows that a material change in the cost structure of a utility is going to happen during the IR period, can you set just and reasonable rates without taking that into account?


If you know that the federal income tax rate is going to go from 22 down to 17 percent in 2009 -- and let's say it is not a Z factor.  Let's say you just know it already; you know what the numbers are.


Ms. Newland's argument is you are not allowed to take that into account in deciding what the just and reasonable rates are during the IR period.  That is not correct.


If you know of facts -- if evidence is produced to you of facts that are known to happen during the IR period that can be forecast to happen during the IR period, then you are obligated to take it into account, because the essence of IR is that you try to estimate what's the -- in an efficient way, without looking at every line a budget, what is the utility going to need over this period to do its job?


Then once you have set it, they, then, have the right to operate more efficiently and keep the difference.  It's like setting allowances for teenagers.  You set an allowance based on what you think they need going forward, and then if they spend smart, they get to keep the rest.  If they don't spend smart, they come and ask for more money, but that is a whole different thing.


So what we're saying here is you cannot deliberately close your eyes to events that you know will occur during the IR period.  Then you would not be setting just and reasonable rates. 


Those are our submissions.


MR. KAISER:  If I understand your position, you want to be assured that you can argue or maybe call evidence that future costs, not just past costs, can be considered in setting the X factor?


MR. SHEPHERD:  Not only that, but we want to be able to lead evidence or ask for evidence from the utilities, because they presumably have it, that the future cost pressures that they have talked about in their application go both ways.  


So if they have a forecast that says pension and benefit costs are going to go up by 10 percent a year over the next five years, that's good.  And it should be in evidence, but it's good.


But we should also be able to ask, Well, do you have a forecast for your - I don't know - automobile-insurance costs?  They might not, but if they do, we're entitled to see that every bit as much as they're entitled to say pension and benefits costs are going to go up faster than inflation.


MR. KAISER:  Now, you referred us to tab 9 and you said they're already taking into account future costs in determining the appropriate X factor.  What exactly are those costs that you are referring to?


MR. SHEPHERD:  I can take you through it.  So start at paragraph 74.  The title is "Business Context Going Forward".


MR. FARRELL:  What tab?


MR. SHEPHERD:  Sorry, tab 9.  You will see a heading, "Prospect For Outputs", in which they say, Average use has been declining 1.8 percent.  Here is what we think is going to happen in the future and here's why.


They say multi-family residential dwellings is a trend.  We think that is going to continue and accelerate in the future, and so on.  


There are a number of things relating to outputs.  Then on page 33, they go to inputs and they say, Cost pressures continue to mount, so -- and they have a whole lot of Y factors, which of course is cherry-picking of a different sort, but we will get to that during the hearing.


But they say, for example, there are going to be new safety demands.  We know what some of them are, and so that's going to increase our costs.  New technologies might cost us more money.


We're going to have to build more for gas-fired generation.  That's going to cost us more money.  Labour costs are going to go up higher than inflation.  Pension and benefit costs are going to increase, they say, 10 percent annually.  They don't say they have increased.  They say they will increase 10 percent annually.


So for -- these are, by the way, put in here as their justification for asking for the particular X factor that they proposed.  So we're saying, If you want to include that stuff, we don't have a problem with that, but we get to make similar arguments on the other side and lead evidence to that effect.


MR. KAISER:  All right, thank you.  Mr. DeRose.


Submissions by Mr. DeRose:


MR. DeROSE:  Yes.  Thank you, Mr. Chair.


IGUA agrees with the Schools position on this.  I would like to make three points.  The first is this, and perhaps I should have done it earlier in the morning, but, in our submission, the test that you should be applying in determining whether an issue is or is not on the list at this stage is whether the issue is arguably relevant to an IR regime.  And you have to keep in mind, in our submission, that the -- that you are making a preliminary determination without a full record of evidence. 


So on this particular issue, it may be, if you agree that it should remain on the issues list, after a full hearing and after you put the question to the various experts -- and I anticipate that there will be more than one expert on IR regimes -- put the question to them, are expected costs and revenue changes during IR plan -- when they arise, should you take them into consideration in determining an X factor.  They may all say "no".  They may say "yes", but the determination of this issue should be made on a full evidentiary record, not on a preliminary determination.


It is quite possible that your determination at the end of the day may be that you should not take into consideration any future changes, but it might not.  And to do so now, in our submission, would be an error, to make that determination at this stage.


With respect to -- I would like to just follow up on a point Mr. Shepherd made, and started to make on the fact that Enbridge, in its application -- and I will give you --It is Exhibit B, tab 3, schedule 1.  It is 37 pages.  That's the evidence that Enbridge puts in on the X factor.


Starting at page -- it really starts at page 30 of 37, but just to give you some examples that Enbridge is, in fact, looking at future prospects and doing exactly what it now objects to.  Paragraph 76:  

"A preference for smaller, more affordable multiple homes will likely cause further growth in this housing type and reduce average gas consumption further going forward."


Again, that is "future".


Paragraph 77:  

"Economists generally agree the housing sector has nowhere to go but down, which will take the pace of customer adds down with it as well.  The primary drivers of reduced housing-market activity are expected to be increased interest rates and higher overall housing prices."


Again, that is changes in the future.


Paragraph 78, the last sentence:  

"While interest rates have been historically low for the last several years, the prospects for increasing interest rates are high, with the Bank of Canada only recently increasing its key benchmark rate."


Mr. Chair and Mr. Sommerville, if you go on through page 33 to 37, you will see a number of other examples of that.  I don't think it is necessary to take you to every one.  The point is:  Enbridge has put in its evidence these very issues.  In our submission, what is good for the goose is good for the gander, particularly at a preliminary determination on whether an issue should or should not be permitted.  For those reasons, this issue should remain on the list.  Thank you.


MR. KAISER:  Thank you.  Any other parties have anything to add?


Submissions by Mr. Warren:


MR. WARREN:  Mr. Chairman, I simply wanted to indicate that I support Mr. Shepherd's position and the analysis of Mr. DeRose.  At this stage, the issue is:  Should you take an issue off so that questions can't be asked, you ultimately have the discretion to say that there is this evidence, we don't consider it relevant and it is not determinative.


At this stage, as Mr. DeRose has said, you should be loath, reluctant, in my view, to restrict the flow of the evidence so that people can make the arguments they want to make.  Thank you.


MR. KAISER:  Thank you.  Anyone else?


MR. ADAMS:  Mr. Chairman, Energy Probe supports the positions of the counsel that have spoken in favour.  We have nothing else to add.


MR. KAISER:  Thank you, Mr. Adams.


MS. DeMARCO:  Mr. Chairman, from the perspective of gas-fired electricity generators, I would like to draw your attention to paragraph 79 at Exhibit B, tab 3, schedule 1, page 32 of 37 of Enbridge's evidence, where although Enbridge identifies the significant increase in gas-fired electricity generation as a possible increase in outputs, it appears to be treating those factors as a risk at this point, and certainly where those presumptions affect such very significant volumes, we would like to probe the evidence and have the ability to do so associated with the future assumptions that have already gone into Enbridge's thinking on this X factor.  


So I echo the comments of my colleagues, Mr. Shepherd and Mr. DeRose and Mr. Warren, in that electricity-fired --  gas-fired electricity generators have a significant interest in this issue going forward.


MR. KAISER:  Thank you.  Anything further?


MS. NEWLAND:  I have some remarks in reply.


MR. KAISER:  Yes, go ahead.


Submissions by Ms. Newland:


MS. NEWLAND:  I would like to make two points in reply, Mr. Chairman.  The first is that the intervenors have been pointing to tab 9 in our materials, and we included that in our materials and we're not hiding the fact that this material was in our evidence, but let me explain why this material is in our evidence.  It is for a quite different purpose than what the intervenors would have you believe.


Enbridge did subjectively test the reasonableness of its calibration of the X factor, and it did it in two ways.  It did it by looking at past approved rates, revenues and saying:  What did we get in the past and how does that compare to what we would get using this X factor?  And it also looked at the environment that is expected to prevail over the period of the plan, the five-year period of the plan.


This forward-looking reality check, if I can put it that way, was a subjective and qualitative assessment and it was not based on any quantitative or objective data.  We did not forecast our costs over the planned period.  We have not forecast our costs and our revenues over the planned period.  We do not have those forecasts.  It was just what was described to me by Mr. Lister, who is sponsoring the X factor evidence on behalf of the company, it was a 30,000-foot look for 15 seconds at forward-looking trends.


So we are quite prepared to have intervenors ask us questions about the trends that we see coming in the next five years.  And we have explained what our view of those trends is in the application, and that is the material under tab 9.  It is, I think, three-and-a-half pages of our entire binder of evidence.  But that is not what Issue 3.3 says.


3.3 isn't talking about trends.  3.3 is talking about:   What are the expected, the expected costs and revenue changes during the IR plan that should be taken into account in determining the X factor?


It is not talking about doing a reasonability check.  It is talking about:  Let's do some forecasts.  Let's see if we can figure out what is expected to occur in year, two, three, four and five, and then tinker with an X factor that is derived totally on the basis of historic data, and that is what we object to.


Thank you.


MR. KAISER:  Thank you.


MR. SOMMERVILLE:  Thank you.


MR. KAISER:  Do you have anything, Mr. Millar?


MR. MILLAR:  Not on this issue, thank you, Mr. Chair.


MR. KAISER:  All right.  


PRESENTATION OF ISSUE 7.1:

MR. KAISER:  Let's go to -- 7.1, you wanted to reserve on, Mr. Millar.  7.2, is that...


MR. MILLAR:  Yes.  That is an issue raised I believe by the Power Workers' Union.


MR. KAISER:  All right.


MR. KAISER:  Mr. Stephenson --


MR. PENNY:  Mr. Chairman, that is an issue that I think a number of people object to, but I agreed to take the lead on that.  If we're following the mode of hearing from the objectors, then you should hear from me, because I am the objector.


MR. KAISER:  All right, go ahead.


Submissions by Mr. Penny:


MR. PENNY:  Mr. Chairman, in my submission, the Issue 7.2:  

"Should there be a mechanism during the IR plan to ensure the revenue of service quality, reliability and safety is not adversely impacted by implementation of NGEIR?"

is not an appropriate issue, and is not a necessary issue for the determination of incentive -- of an incentive regulation mechanism.  And it is really on the basis of two streams of review that have already considered this issue.


The two streams of review, in determining whether special reliability and safety concerns arise out of NGEIR, are first of all, at a generic level, the NGF report and the consequential proceedings that flowed from that; and, secondly, more specifically, the NGEIR decision itself and how service quality in the form of reliability and safety were dealt with in that decision.


We say that determining the components of the incentive-regulation mechanism that should be adopted for each utility is not the place for further enquiry.  We don't say that further enquiry is necessarily prohibited, but it need not and should not take place in this proceeding.


The issue of service quality came up in the NGF proceeding and was discussed in the report, and I have a bundle of material, Mr. Chairman, which has not yet been identified, but it starts with the natural-gas regulation in Ontario, A Renewed Policy Framework.  That's page 1.  


Mr. Millar, I don't know, do these bundles get exhibit numbers?


MR. MILLAR:  I think that is probably appropriate.  Does the Panel already have copies?


MR. KAISER:  I think we have.  Thank you.


MR. MILLAR:  We're at Exhibit KB.3 now, I believe.

EXHIBIT NO. KB.3:  UNION COMPENDIUM


MR. PENNY:  Thank you, Mr. Millar.


There are some page numbers in the upper right, Mr. Chairman, handwritten.  If you look at page 7 of that bundle, it is page 32 of the report itself, there is a passage that is marked that deals with the Board's conclusions on the question of service quality indicators.  The Board says that:

"In keeping with the Board's consumer protection goal for the rate regulation framework, it considers quality of service of great importance.  While service quality measures and standards could be developed as part of the IR plans, the Board believes that there is merit in setting the service quality measures and standards first.  Then the IR plans can be developed with the knowledge that the service quality aspect is fixed."


Then the bolded, italic portion:

"The Board will develop the service quality framework and will undertake a consultation to finalize the measures, standards and reporting mechanism.  The Board expects to use its rule-making tools to implement this framework."


Then the Board goes on to say -- talk about whether there should be financial penalties, and so on, and says that that will be left to the future, depending on what actually happens.


The Board, as you know, acted on this initiative and instituted a public-consultation and -comment process with respect to amendments to the Gas Distribution Access Rule.  We see that if you turn to page 19 of the bundle.  I didn't reproduce the whole thing, but it is in our evidence as appendix K.  But you can see this just -- in terms of describing the chronology, this is helpful, because it tells you that:

"This amendment is to provide for service quality requirements, or SQRs, to be met by natural-gas distributors.  The proposed SQRs are a result of the Natural Gas Forum, which was initiated by the Board in 2004 to create an opportunity for a dialogue between the Board and the natural-gas-stakeholder community.  The report of the Board on the NGF was released on March 30, 2005.  One of the recommendations of the NGF report is that SQRs should be put in place in advance of a move to a regime of incentive regulation in order to ensure that acceptable levels of service quality would not be compromised as distributors seek methods to cut costs."


As you know, that was done.  There was the process.  Those amendments were made, and they are now in force.


There was a further step in the process which is described at tab 21 of the bundle - it is the last page - which is, in effect, the incorporation of those new SQRs in the record-keeping requirements, and this is the cover page or the accompanying letter of March 22, 2007 that came to Union, Enbridge and NRG as a result of the RRR process, the natural-gas reporting and record-keeping requirements process, which reflects the amendments to GDAR that dealt with the service-quality indicators.


And that, again, in full, is in our evidence at appendix L.  But this simply records that, in addition to the rules themselves, there are now reporting requirements associated with those SQRs that are embedded in the GDAR rules.


So there was a process specifically to address SQRs for incentive regulation before incentive regulation was adopted.  Union relied upon those determinations; participated, as could any other interested party, in those processes.  


That was done, and, in my submission, it is, in effect, out of time to be coming along -- for a party to be coming along, after the fact, saying, Well, now we would like to add a few more, even though we didn't participate in that process, and here's our shopping list of additional SQRs.


To take it further, though, because the request is related specifically to the NGEIR decision and arguably because the NGEIR decision wasn't known at the time of the NGF, that may raise other issues.  But the -- so let's deal with the NGEIR.  That's the second stream of proceeding in which this issue has been raised, so let's deal with that.  


The issue of service quality did come up in the NGEIR case itself.  It is clear from both the proceedings, the evidence, for example, that was filed in advance and from the report itself, that that was an issue that was squarely before the Board.  


And just as one example, I have started -- starting at page 8 of the bundle, Members of the Panel, I've got, just as purely an example of this, an excerpt from the IGUA and AMPCO evidence in which, on page 9 of the bundle, page 17 of that evidence in paragraph 43, the underlined portion, they urge the Board to accord a high priority to price, reliability and quality-of-service objectives - and they are, of course, referring to the objectives in section 1 and 2 of the OEB Act - when it considers and decides the many issues which have been listed for determination in these proceedings.  


It is also clear from Union's evidence, in the next couple of pages, pages 10, 11 and 12, that the issue of service quality was squarely before the Board in the NGEIR proceeding.


If you look at page 10 of the bundle, the second bullet point in the list towards the bottom of the page:

"New services should not negatively impact service to existing customers from a financial or reduced system capability and reliability perspective."


The last bullet point:

"Under all operating conditions, system reliability and integrity will be maintained."


Then in a further portion of the evidence dealing with Union and TCPL service alignment, the issue came up in the context of -- you may recall TCPL FTS in-service, again, and in that context Union said:

"Finally, both companies are very interested in maintaining system reliability and security of supply.  It is a key business principle used by both Union and TCPL.  Both companies are striving to provide flexible services to a subset of customers while maintaining system integrity and reliability and without having impacted other customers."


So it is clear, even from the evidence, that the issue of system reliability was squarely before the Board, and we, of course, see that reflected in the decision itself and some excerpts of that are reproduced starting at page 13 of this bundle.  


You can see at page 14, page 43 of the decision at the bottom of the page, the Board acknowledges and highlights the fact that the objectives -- it reviews the objectives in the legislation and the Board makes the observation that:

"The Board's objectives which are most directly relevant in this case are as follows:  (1) to facilitate competition in the sale of gas to users; and (2) to protect the interest of consumers with respect to prices and the reliability and quality of gas service." (As read)


Then if you would flip to page 17 and 18 of the bundle, Mr. Chairman, you will see the conclusion in section 4 of the report.  At the top of the page, page 17, the Board said:

"The Board concludes that long-term consumer protection in terms of price, reliability and quality of service is best achieved through thriving competition for the competitive elements of the storage market and effective regulation of the non-competitive elements of the market.  The Board is of the view that refraining from rate regulation and contract approval in the ex-franchise market has the potential to foster more competition in the storage market to the benefit of all customers, provided there are clear rules and non-discriminatory access by all market participants." 


I will come back to that in a moment.

"In a competitive market, customers have choices.  Resources are distributed efficiently and there are incentives to innovate and respond to customer needs."


Then that idea of clear rules and non-discriminatory access, et cetera, is picked up in the latter portion of the decision, where the Board was talking in its decision about follow-up operating and reporting procedures.  And there is, of course, a procedure contemplated in which those would be developed.  At page 18 of the bundle, the decision says:  

"The Board concludes that it is necessary to develop appropriate operating and reporting procedures to ensure these objectives are addressed.  The Board finds that Kitchener's  proposal for the development a STAR," or storage and transportation access rule, "has merit.  The Board will initiate a process to develop rules of conduct and reporting related to storage..."

and it goes on to say what those will be.  The two most relevant to today's purposes are the second bullet point: reporting requirements for all storage providers; and the third bullet point, the complaint mechanism for customers.


As I understand it, Mr. Chairman, while that process is not, if you will, formally up and running as yet, there are preliminary discussions and meetings going on between Board Staff, the utilities and the IESO, and it is obviously contemplated that there will in due course be some public process, similar to the GDAR process in which the public will have the opportunity to make further representations.  


So it is simply my submission -- I'm sorry to be a little long-winded about that, but I thought it was useful to review the two streams of proceedings which have already considered this issue.  It is simply, at the end of the day, our position that this is not the time or place for tinkering with the SQIs.  The SQIs were reviewed specifically in the context of the NGF, to have them in place before incentive regulation, and that is where we are.  Union and Enbridge have, in good faith, followed on with those parameters, and this case is not the time or place to be developing new ones.


Thank you.


MR. KAISER:  Thank you.  Anyone else in support?


MR. STACEY:  Yes, Mr. Chair.


Submissions by Mr. Stacey:


MR. STACEY:  Yes, Mr. Chair.  Sithe Global Power Goreway is completing construction on an 875 megawatt combined-cycle power plant in Brampton.  And we're an active participant in the NGEIR proceedings and we support Mr. Penny's submission for Union to have Issue 7.2 removed from the issue list.  Thank you.


MR. KAISER:  Thank you.


Submissions by Ms. DeMarco:


MS. DeMARCO:  Mr. Chair, similarly TransAlta and Coral are both gas-fired electricity generators, and it could be that I don't properly understand the issues that they intend to raise under Issue 7.2, but in my reading they do appear to be squarely within the ambit of service quality indicators.  In which case it is our view, in accordance with Mr. Penny's submissions, that the Board is functus officio, and has already decided those issues.


MR. KAISER:  Thank you.


MR. FARRELL:  Enbridge as well, Mr. Chair, and to quote the Board Staff's position paper, if I can call it that, Issue 7.2 is "not material to this proceeding."


MR. KAISER:  Is that your position, Mr. Millar?


MR. MILLAR:  Mr. Chair, I have nothing to add to that.  We agree with Mr. Penny.


MR. KAISER:  What position paper is Mr. Farrell referring to?


MR. FARRELL:  This is the -- it is entitled "Staff's Position on Issues Day -- Contested Issue," where the Board Staff was asked to provide its rationale for contesting various issues, and this was the document that Mr. Millar said was sent out to parties around 6 p.m. last evening.


MR. MILLAR:  Yes, that is the document we referred to earlier.


MR. SOMMERVILLE:  The Board does not have that document.  The Panel does not that have document.


MR. MILLAR:  That's correct, Mr. Chair.  The reason for that is I simply I tended to make those submissions to you orally.


MR. KAISER:  All right.


MR. SOMMERVILLE:  Thank you.


MR. KAISER:  Mr. Stephenson.


Submissions by Mr. Stephenson:


MR. STEPHENSON:  Thank you.  

Thank you, Mr. Kaiser.


The issue from our perspective is the need for integration between service quality and reliability standards on the one hand and incentive regulation on the other.


The Natural Gas Forum report referred to by my friend, Mr. Penny, which is at page 7 of his bundle, references the linkage between service-quality issues on the one hand and incentive regulation on the other.  Put simply, it is that there is the potential in a world of incentive regulation that for perverse incentive to essentially spend less on matters that have a direct impact on service quality and reliability because the utility may be able to increase its profitability as a result.


What I hear from my friend Mr. Penny is that we are too late on the one hand and too early on the other.  Too late for GDAR, and too early for STAR.  The problem, from my perspective, is that what the Board is being asked to do here is to consider and approve incentive-regulation schemes of a fairly long duration, potentially for five years.  The longer the duration, of course, the greater the risk that service quality and reliability standards will suffer as a result of the incentives embedded in an incentive-regulation scheme.


What I say with respect to the GDAR issue -- let me speak to that first -- we are not necessarily here suggesting to you that there should be a different set of standards and indices.


The issue for us is the integration of those standards and indices with incentive regulation, such that the economic incentives to the utilities under the scheme are tempered by the service quality standards which are embedded into the scheme.  The whole point is that there should not be an economic incentive to sacrifice those standards.


So we say -- one of the issues, for example, identified in the Natural Gas Forum is the issue of:  What should the penalties be?  What should the enforcement action be?  And one option is that there are economic penalties, which in our submission -- those should be embedded in the incentive regulation scheme such that the utility, and the customers, understand that there are checks and balances built into the scheme itself, such that the perverse incentives are tempered.


With respect to the NGEIR issue, which is the issue where we're told that we're either too early or in the wrong room, in our view the issue again is the same.  We are in a situation where we are going down the path to an incentive regulation scheme of fairly long term, where if we don't get it this time around, the integration, we're not going to be back here again for a number of years.


So in our submission, now is the time.  


In terms of the STAR issue, I mean the whole point is this: that the Board -- it is true that the issue was raised in NGEIR, and it is also true that the Board saw that the proposal which was raised by the City of Kitchener in NGEIR, had merit.  That is at page 76 of the NGEIR decision, which is at page 18 of Mr. Penny's bundle.  


So the question then becomes:  Well, what's the process?  And in NGEIR, of course, the Board does make comment about what it proposes to do, which is to have a rules-development mechanism.  What we are saying -- which is somewhat akin, I suppose, to the comments that the Board made in the Natural Gas Forum report, in terms of the development of the standards.


But from our perspective, the danger is that unless the standards are developed and unless the standards are integrated into the IRM, you will have a situation where at least for the duration of this IRM plan, which is a number of years, the incentive, the economic incentive which has been identified by the Board, intrinsic in an incentive-regulation scheme, will not have a check and balance built into the incentive-regulation scheme itself.  So that is the issue.


MR. SOMMERVILLE:  Mr. Stephenson, there is a restraint upon the utilities coming from the SQR regime that abides whether there is an incentive regulation plan or not.  I mean, this idea of integration, integrated into their operation.  Isn't that the key feature, not that it is integrated into this plan?


MR. STEPHENSON:  That is certainly an approach, but it is not the approach, with respect, that we would suggest is either appropriate or optimal.


The whole point is that what you've got is a prescriptive set of rules regarding SQIs, and a rules-based approach is one way to go.  But the whole point of an incentive-regulation scheme is to set up a set of incentives, that you set a set of rules, and then you -- you step back and you don't -- that is, the regulator steps back and you let the utility go about its business on the understanding that they will govern themselves in the way that you are hoping because they will be economically incented to do so.


The problem with that -- and that is the philosophy, of course, behind incentive regulation.  But the problem, of course, is that you've got an economic incentive to do one thing, and then you've got a rules-based system acting as a constraint.  


And arguably, that is adequate; but what we're saying is that what the Board ought to take a look at is to have an economic incentive.  Just like they have an economic incentive for the utilities to govern themselves as part of IRM, they should have an economic incentive to ensure -- integrated with the other economic incentives -- to ensure that this issue is dealt with in a fashion the Board considers to be appropriate, that the standards are maintained, that the utilities are economically incented to maintain those standards, and that you can't do one without the other.


It is integrated, because the service quality and reliability is, in fact, part of what customers are paying for.  That's -- at the end of the day, it is part of the service that is being provided, part of the service which is being paid for.  And we say that's why it has to be looked at on an integrated basis, that it is an economic issue and it is part of the economic incentives that should be embedded into incentive regulation.


That's the issue we would like to put before the Board and we would like the Board to consider.


Those are my submissions.  Thank you.


MR. KAISER:  Thank you.  Mr. Adams.


Submissions by Mr. Adams:


MR. ADAMS:  Energy Probe wants to speak in favour of the approach taken by the Power Workers' Union.  We take the view that issue 1.1, the implications of the change in regulation, provides an opportunity to review the potential safety and reliability issues, but the unique value of issue 7.2 is that it addresses mechanisms for the resolution of these concerns. 


The cost-of-service regime that the Board has pursued for some decades now has demonstrated an outstanding safety record, just a phenomenal success in that regard.


Now the Board is changing the game, and to ensure that the change is taken in a way that, overall, is beneficial to the public interest across the board, we think that not just a review of potential concerns with regard to safety and reliability, but mechanisms for the resolution is something that deserves to be specifically identified on the issues list.


MR. KAISER:  Thank you.  Anyone else wish to speak?


MR. RYDER:  Yes.


MR. KAISER:  Mr. Ryder.


Submissions by Mr. Ryder:


MR. RYDER:  Kitchener supports the Power Workers' Union on this question.  


SQIs and SQRs have always been rate-case issues.  It was relevant to the original incentive-regulation plans introduced in the early -- in 2000, I think.  And it was part -- it was a feature of the annual review processes that took place in that PBR scheme.


I don't think that the NGEIR decision should be read as taking SQIs out of the rate case regulation sphere.  What the NGEIR decision does, between pages 74 and 76, is recognize that there will be special implication issues -- sorry, implementation issues flowing from NGEIR, and I submit that the most appropriate place to deal with those is in a rate case.


In fact, it is arguable that to deal with them otherwise is something that you have no jurisdiction to do.  As a rate case issues, you have to ultimately deal with them in a rates case and you can't deal with them outside of a rates case under the guise of rule making.


So those submissions -- based on those submissions, I submit that you ought to leave the issue in.


MR. KAISER:  Thank you.  Anyone else on this matter?  All right.  Well, we will take the morning break.


MR. PENNY:  May I just respond?  


MR. KAISER:  Yes.


Submissions by Mr. Penny:

MR. PENNY:  Sorry, I interpreted your question to mean others in support.  Just very, very briefly - I won't keep you from your break - I wanted to say, in response to Mr. Stephenson, that this is -- it sounds, when you listen to the argument in favour, that it is a solution in search of a problem.  


Let's remember the utility is not -- the suggestion seemed to be that the utility is disappearing for five years.  That is, of course, not right.


Under any incentive regulation, there are annual reviews and that is the whole point of the service quality indicators, is they get reviewed annually.  We're not disappearing for five years.  This isn't the last crack at it.  


But, in my submission, there will be evidence at that time about what performance was.  But in the -- and there will be a reason for the Board to change it, if performance is below standard.  But that requires experience and evidence.


There is no reason now to change the rules that were established for the very purpose of monitoring incentive regulation, in the absence that service quality is suffering.  And Mr. Stephenson has offered no evidence whatsoever that there is any need.  It is all anticipatory.  


My second point arises from that, which is that there is implicit in Mr. Stephenson's approach a disparagement of a rules-based approach.


Let's remember that the rule -- these rules were designed for this very purpose.  These aren't just some random rules that were developed for the purpose of monitoring the utilities at large, that somehow they're not going to work under incentive regulation.


The whole point arising out of the NGF report and the GDAR, the whole point was to have these rules directed specifically at incentive regulation and so that people, the utilities and the participants, knew going in what those rules were going to be.


Mr. Adams talked about changing the game, and that we're sort of having this brave new world and we need to rethink all of this.  Again, I say, Well, let's remember those rules were developed for this very purpose, and let's not forget that Union, for example, was under a trial PBR for three years.  There was no -- there was no impairment of service quality.  


So, again, the suggestion that we are entering into this black hole where the cigar-smoking capitalists are going to be, you know, ripping off the people, there is just no suggestion of that whatsoever based on historic practice, in terms of -- you can say what you like about cigars, but in terms of service quality, there is -- based on our experience to date, at least, there has been no suggestion and there is no evidence that service quality suffered.


So those are my comments in reply.  Thank you.


MR. KAISER:  Thank you.  We will come back in 15 minutes –-


MR. STACEY:  Mr. Chair?  Mr. Chair?


MR. KAISER:  Yes?


Submissions by Mr. Stacey:


MR. STACEY:  If I could add for Sithe Global Power Goreway, we would support Mr. Penny's reply, and the NGEIR rates and services do have significant financial penalties if you violate the terms and conditions of those services.  So there is an incentive by the customers using those services to use them properly.


And in addition to that, violation can result in termination of the services and flow -- implementation of flow control on the services.


MR. KAISER:  Thank you.  Back in 15 minutes.


--- Recess taken at 11:25 a.m. 

--- Upon resuming at 11:50 a.m.


MR. KAISER:  Please be seated.


Mr. Millar, you had something on 7.1?


Submissions by Mr. Millar:


MR. MILLAR:  Yes, thank you, Mr. Chair, Mr. Sommerville, and thank you for giving us the opportunity to have discussions with Ms. DeMarco over the break.


I am happy to announce that we have reached an agreement with Ms. DeMarco and we are withdrawing any objection to 7.1 as it is written.


Board Staff's concern was that we simply didn't want 7.1 to look like it was an opportunity to reargue the NGEIR case, but we have chatted with Ms. DeMarco and she has no intention of going there, and she agrees that that is not the intention of 7.1 as it is written.  It is simply as stated.  It relates to the impacts of the NGEIR decision and not an opportunity to reargue what the NGEIR decision is.


So we have withdrawn our objection to that.  I don't know if Ms. DeMarco needs to add anything to that, but we do have an agreement.  So thank you for that opportunity.


MS. DeMARCO:  I am fine with that.


MR. KAISER:  Thank you, counsel, for working that out.  I take it nobody else has any objection to this particular issue?


MR. MILLAR:  I haven't run it by the other parties, but since we were the only ones who objected to this, I assume there are no problems with that.


MR. KAISER:  Hearing none, we will assume it is not contested.


PRESENTATION OF ISSUE 10


That takes us to number 10, earnings sharing mechanism.


Submissions by Mr. Penny:


MR. PENNY:  Yes, Mr. Chairman.  I drew the lot to make representations on item 10, earnings sharing, as well.  The basis -- this is a circumstance in which, at least from Union's perspective, at least speaking only for Union, we are more than is usually the case, truly in the Board's hands.


The only basis upon which we say this issue should be excluded is the Board's decision in the Natural Gas Forum case.  So we are quite literally in the Board's hands.  And my submissions will simply be to draw to your attention what was decided or what was said in the NGF report and leave it to you to indicate to us and the parties what the intention was.


The issue comes up, if you have my bundle of documents, again, it is the first one in the Natural Gas Forum report on page 2 of the bundle, page 3 of the report.  This is just in the summary portion.


At the bottom of that page, it indicates that:

"The Board does not intend for earnings sharing mechanisms to form part of IR plans.  The Board views the retention of earnings by a utility within the terms of an IR plan to be a strong incentive for the utility to achieve sustainable efficiencies.  The Board will ensure that the benefits of efficiencies are shared with customers through the annual adjustment mechanism and through rebasing."


Then if you would turn to page 3 of the bundle of documents, page 24 of the report, under the heading "The Board's Conclusions", there is a highlighted portion that says:

"Some stakeholders submitted that separate earnings-sharing mechanisms could be used instead of a specific productivity factor.  The Board does not believe that using an earnings-sharing mechanism is the appropriate approach.  Its reasons are discussed in the section below on earnings sharing."


Then you can turn with me to that section.  I have put in the extract, the full extract, but I am really only going to draw your attention to page 6 of the documents in the highlighted paragraph, which reads:

"The regulatory challenge is to provide strong incentives to promote efficiency while at the same time achieving customers' acceptance of the IR plan by ensuring that the benefits of the efficiencies flow to them.  In the Board's view, ESMs would reduce the utility's productivity incentives and introduce a potentially costly additional regulatory process, results that are not in accordance with the Board's criteria for the regulatory framework.  The Board recognizes that without an ESM, the determination of the adjustment factor will be particularly important to ensure that customers benefit from productivity gains during the plan's term.  For this reason, as noted earlier in this report, the Board has concluded that a generic hearing should be held..."

et cetera, et cetera.  Then it goes on:

"The Board views the retention of earnings by a utility within the term of an IR plan to be a strong incentive for the utility to achieve sustainable efficiencies.  The Board does not intend for earnings-sharing mechanisms to form part of IR plans."


As you know, the proposal from Mark Lowrey and the PEG is that there be both an X factor with a -- or productivity factor and a stretch.  We don't necessarily agree with that, but that is his recommendation.  So we say, in light of that, in light of the Board's decision in the NGF report, that an earnings sharing mechanism is not necessary.


We simply say the presence of -- it seems to us, at least, that the issue of whether there needs to be earnings sharing or not is not really an evidentiary issue, it is really an issue of economic theory or policy.  It is not a question that needs to be the subject of evidence and cross-examination to resolve.  


In other words, we won't know any more about the desirability or non-desirability of earnings sharing after the hearing than we do now.


It is simply an issue of it being a policy or principle of economic theory, and so -- and that's why we assumed the Board decided it in the policy portion of this proceeding, in the NGF report.


Again, I say Union has simply accepted the NGF report in good faith, acted on the basis of it and come forward with the proposal that we believe is consistent with the NGF report.  


So it is really up to the Board to say what it meant in writing page 28 of the NGF report, and if the Board's views is that was not intended to be dispositive of the issue, then that's fine.  It should go on the list.  If the Board's view is that this was intended to be dispositive of the issue, then it should not go on the list.  


That's all I have to say on the topic.


MR. KAISER:  Thank you.  Anyone else in support?


Submissions by Mr. Millar:


MR. MILLAR:  Mr. Chair, perhaps I should interject here.  We don't actually have an objection to this issue going on the issues list.  All I planned to do by way of comment was to point out what Mr. Penny has already done, and that is that the Board did at least look at this issue in the NGF and in that report stated it does not intend for ESM to form part of IR plans.


Of course, you are your own Panel and you will have to decide what is best here, but I wanted to bring that to the Board's attention.  But Mr. Penny has thankfully already done it for me.  Thank you.


MR. KAISER:  All right.  Anyone else in support?


MR. FARRELL:  Enbridge has nothing to add to Mr. Penny's comments.


MR. KAISER:  Thank you, Mr. Farrell.  Who is proposing this?  Is that you, Mr. Warren?


Submissions by Mr. Warren:


MR. WARREN:  It was on the issues list without our having proposed it, but had it not been on the issues list, we would have proposed it.


My response to Mr. Penny's submissions is this.  The NGF report is not the decision.  It is, at the highest, a reflection of the Board's consideration based on -- not on evidence, not on an application under section 36, and can have and should have no effect on this Panel.  


This Panel is charged with the responsibility of dealing with two applications under section 36 and has to hear and determine it on the basis of the evidence in this case.


So, in my respectful submission, what was said in the NGF report may be used in argument as persuasive or not persuasive at the end of the day, but it shouldn't preclude the issue -- shouldn't preclude parties from being able to argue it in the case itself.


It is interesting, Mr. Chairman and Mr. Sommerville, in the context of this, that you don't have the document that Mr. Millar has referred to, which is called "Staff's Position On Issues Day, Contested Issues".  I am not certain that you need a copy, but it is interesting that under one of the issues that they've taken a position on under rebasing, they make the following submission:

"The panel hearing any negotiated settlement for the IR plan extension will not be bound by any decision reached by the panel in this proceeding."


Now, that's a submission where you've got two decisions.  We don't even have a decision in the NGF case.  We had no evidence.  We had submissions that were made by parties and the Board made a policy conclusion, which, as I say, should not be binding on you.


Our position on this, Mr. Chairman, is that when we're looking at -- an IR plan or the IR plans that are before you will have significant impact on the interests of not only the utilities, but the ratepayers.  And the Board should not at this stage fetter its discretion in terms of what it should look at, the issues it should consider, and if one or more of the parties want to make submissions that there ought to be an earnings-sharing mechanism, then it seems to me in the public interest that they be allowed to do that.  


I don't know at the end of the day whether my client or VECC will make a submission that there ought to be an earnings-sharing mechanism.  At this stage, we don't want to be precluded from doing so.  It is in the spirit of keeping as broad and open-ended an enquiry to ensure that the schemes that are ultimately decided on are the best ones in the circumstances that the Board should not preclude this issue from being considered.  


Those are my submissions.  Thank you.


MR. KAISER:  Thank you.  Mr. Ryder.


Submissions by Mr. Ryder:


MR. RYDER:  Yes, sir.  I don't think it is debatable that issues relating to the inclusion and structure of such a mechanism are relevant.


It was a feature of the PBR plan that we had, the first generation of PBR, and it was even -- even in the Natural Gas Forum it was considered as a relevant question to be addressed.  So as a relevant issue, it should be on the issues list unless it can be said that the question has already been decided outside of the hearing.  I submit that there has been no such decision.


First of all, an earnings-sharing mechanism is a rates case – its inclusion or otherwise is a rates-case issue, and of course rates-case issues have to be determined in a rates case.  There is no authority in the Act to permit the Board to determine a rates-case issue outside of a rates case.


I submit that all Board policy statements should be given an interpretation which corresponds with its jurisdictional limitations, and that would include any policy statement in the Natural Gas Forum.


In any event, the conclusions in the Natural Gas Forum should not be taken as authoritative on the point, because, first of all, it was only a policy paper.  Its conclusions were based on consultations and not evidence, and I think Mr. Penny is wrong to say that evidence wouldn't be helpful.


For example, evidence as to how the mechanism has worked in the past in the first regime of PBR would be useful to see.  And like CCC, Kitchener hasn't concluded whether or not an earnings-sharing mechanism ought to be included, but we think the appropriateness of it should be inquired into so that we can make an informed choice at the end of the day, and so that the Board can make an informed decision.


Those are my submissions.  Thank you.


MR. KAISER:  Thank you.  Mr. Shepherd.


Sorry, Mr. DeRose.


Submissions by Mr. DeRose:


MR. DeROSE:  Thank you, Mr. Chair.  In IGUA's submission, we support what my colleagues before me have said.


There are two questions that you should ask in determining whether this issue remains on the issues list.


The first is:  Is the issue relevant?  Secondly, if it is, did the NGF report dispose of this issue in a final manner that is binding upon this panel?


In our submission it is clear that the issue is relevant and it is also, at law, clear that the NGF report is not binding upon you.


On the first issue of whether it is relevant, again I remind you of my earlier submission that the test to be applied at this stage is whether the issue is arguably relevant to an IR regime.  In this regard, you have been taken to the NGF report a number of times to one passage, but at page 19 the Board recognized as follows:  

"A properly designed plan will also ensure that customers benefit from efficiency gains both during the plan's period, through an appropriate adjustment or earnings-sharing mechanism, and upon rebasing for the next planned period."


In my submission, the NGF report itself recognizes that earnings-sharing mechanism is a relevant issue.  It is something to be considered in whether a plan is properly designed.


Even Mr. Penny, who is contesting the issue, did not contest the relevance of the issue.  His argument is premised on the basis that the NGF report disposes of the issue.


In this regard, Mr. Warren has already addressed the fact that the NGF report is not binding upon you.  I would add this:  Even if you were to find that it is binding upon you, if you look at the actual wording of the NGF report, it is not determinative.  It says that -- and again, the wording that is relied upon is that the Board does not intend for earnings sharing mechanisms to form part of IR plans -- in my submission, if the Board wanted to determine this issue absolutely, the words would be mandatory.  It would be that earnings-sharing mechanisms shall not form part.


The word intends, in my submission, is something that -- it is an anticipation of a future event.  Based on the facts before the Board at that time, they did not anticipate or intend it to be included at a future date.  It does not mean that you should not consider it.  It does not mean that you are precluded from considering it.


And on that basis, certainly at this preliminary stage, we should not be precluded from asking questions about the earnings-sharing mechanism and to put forth evidence on it.


At the end of the day, you may agree with the policy position set out in the NGF report.  You may come to the conclusion that an earnings0sharing mechanism is not appropriate, but that determination should be made on a full evidentiary basis.  Not at this stage.


Those are our submissions.


MR. KAISER:  Thank you.  Mr. Shepherd.


Submissions by Mr. Shepherd:


MR. SHEPHERD:  Mr. Chairman, School Energy Coalition has been very consistent over the years in opposing earnings-sharing mechanisms.  Our view of the regulatory compact that you use in IR mechanisms is the ratepayers get assurance that their rates are not going to go up as fast as inflation and, in return, the utility gets the freedom to operate their business like a business, and build in efficiencies and keep the money.


That having -- and indeed, the Natural Gas Forum report largely adopts that same concept.  The utilities, of course, have filed on the basis that they don't -- they want to get to keep the money but they don't want to guarantee the benefits to the ratepayers along the way.


That having been said, we're still not going to argue in favour of an earnings-sharing mechanism, but we think it is clearly an issue raised by the applications and by the issues, the other issues before you, and we agree that 

Mr. DeRose and Mr. Ryder and Mr. Warren should have the right to argue and produce evidence in favour of it.


Those are our submissions.


MR. KAISER:  Thank you.  Anyone else?


Submissions by Mr. Stephenson:


MR. STEPHENSON:  Mr. Chair, I don't have anything to add but for the record the PWU supports the inclusion of this particular item.


MR. KAISER:  Thank you.  Anyone else?  Mr. Millar, where are you on this?


Submissions by Mr. Millar:


MR. MILLAR:  Mr. Chair, as I said before, we do not object this going on the issues list.  Mr. Warren pointed out, with regard to the NGF, a previous panel cannot bind a future panel.  I agree with that.  Our only intention was to point out that this -- simply to complete the record, simply to note that this had been referenced in the NGF.  You heard that from Mr. Penny, and I have nothing more to add.


MR. KAISER:  All right.  Thank you.


Mr. Penny, anything in reply?


Submissions by Mr. Penny:


MR. PENNY:  I would just observe, on this question of the binding nature of prior decisions, that it's in my submission not a black-and-white issue where you are dealing with questions of policy.  There was some correspondence filed with the Board by Union and by -- I think our letter was April 30, 2007.  I know Mr. Warren put in a submission.  IGUA put in a submission on this.  There is a discussion of that issue in that correspondence.  I don't intend to repeat it here.  I just bring that to your attention.  Thank you.


MR. KAISER:  All right.  Thank you.


Presentation of Issue 13:

That brings us to -- what is next?  Mr. Millar, do you want to deal with 13 at this time or --


MR. MILLAR:  Yes, I have no objection to that, Mr. Chair.  Since we're the ones who have raised the issue with it, perhaps it is prudent for me to go first.


I did have an opportunity to briefly chat with Ms. Newland and Mr. Farrell on this issue.  But maybe it would be helpful if I just explained the Board Staff's issues specifically with 13.2, 13.3 and 13.4.


I guess our concern is, it is not entirely clear from the way the issues are written what exactly the decision the Board is meant to render on this.  13.2, I think, could be interpreted a couple of ways.  It says: 

"Should there be an opportunity to negotiate an extension of the IR plan with rebasing as the default option?"


It is not clear what is meant by "negotiate", if that is a negotiation simply amongst the parties and if they come to an agreement, then the plan is extended for two years whether or not that requires any Board approval.  To the extent that something like this would require Board approval, then as Mr. Warren has pointed out and as I will state again, this Panel can't bind a future panel on what may happen in the future.


So there is some question in Board Staff's mind as to what exactly the Panel has the jurisdiction to decide with relation to these issues.


I guess I would also add, to the extent that there are some type of negotiations, I would think that the final outcome of these negotiations would have to be approved by a panel, in any event, and, to that extent, there is nothing that this Panel can do, unless it happens to be the same panel.  In any event, you will be a freshly constituted panel at that time.


There is no decision that you can make at this time, you have the jurisdiction to make at this time, that could be binding on that future panel.


So that is the nature of our concerns with these issues.  To the extent that perhaps I misinterpreted what is written down - and we'll hear, of course, from Enbridge and perhaps Union and anyone else - if that is not what is intended here, then maybe there are some simple wording changes or it may be sufficient simply to state it before you what the exact intention is.  


But those are the reasons that we have some concerns with that issue.  Thank you.


MR. KAISER:  Thank you.  Mr. Farrell?  Ms. Newland?


Submissions by Ms. Newland:


MS. NEWLAND:  Mr. Chairman, the genesis for this -- I think Enbridge was originally the proponent of this issue, although I think there might be other parties who agree that it should be included.


I think the genesis, from Enbridge's perspective, was the NGF report, where the Board came out strongly in favour of a thorough cost-of-service rebasing that had to occur.  It must occur at the end of each IR plan's term before a new plan is put in place.  Then it goes on to say:   

"Rebasing is an important consumer protection feature..."


And goes on to discuss the merits of rebasing, and that is at page 3 of the NGF report.  You can find that at tab 11 of our materials.


So we looked at that report and we thought that might -- the effect of that finding in the NGF report might preclude the possibility in the future of a negotiated settlement.


So the next step for us was, in our application, we included under our list of approvals that we were seeking, the following:  Approve the concept that the IR plan may be extended or renewed with the approval of the Board as more specifically described.  And it refers to one of our exhibits.


So that was our attempt to make sure that the issue was placed in front of this Panel not to say -- not to have this Panel say yea or nay to negotiate a settlement, but merely to have this Panel state in its decision that the possibility of a negotiated settlement would not be precluded by the words of the NGF report.


As for the Board Staff's concerns, they seem to have two concerns.  One is that the extension of the plan cannot be negotiated without an application hearing process and order of the Board, and we agree.  Negotiations, however, are not dependent on the filing of a prior application.  Parties can negotiate a settlement, and the utilities can then make an application and file evidence on the basis of that settlement and the Board would hold a hearing to consider the evidence that supports the negotiated settlement.


Indeed, that is the process that is followed by Enbridge Pipelines and TransCanada Pipelines at the NEB, and has been for years, so it is nothing new.


As to -- the Staff's second concern seems to be this point that a future panel can't be bound by this Panel.  Well, of course, we also agree with that.  The Panel, this Panel, can't bind a future panel, but leaving open the door to the possibility of a future negotiated settlement is not an attempt to bind a future panel.  It is just -- in fact, the opposite is true.  


It is just saying, These are the array of options available in the future at the expiration of the term of the plan and the initial term of the plan.


So just to sum up, we would be asking -- if this issue remains on the list, we would be asking the Board to put something in its decision that just keeps that door open and rebuts, if you will, the presumption that we read in the NGF report that the door is closed.


MR. KAISER:  So the issue that you want this Panel to address is whether the rebasing can be done through a process of negotiation, with the Board approving the result as in any ADR process?


MS. NEWLAND:  Yes.  We're not asking the Board to decide it should be done that way.  We're just asking the Board to acknowledge that it could be done that way.


MR. KAISER:  How does that help you if we say it could be?  Obviously it could be done that way.  Does that give you much comfort?


MS. NEWLAND:  It may be that there is no negotiation and we do go to a full, robust rebasing on the cost-of-service proceeding.


MR. KAISER:  But you want the Board to say they're not opposed to the concept?


MS. NEWLAND:  Correct.


MR. KAISER:  Rebasing can be accomplished through negotiation between the parties?


MS. NEWLAND:  Correct.


MR. KAISER:  Subject, of course, to the Board approval in the usual fashion?


MS. NEWLAND:  Correct.


MR. KAISER:  Do you have any problem with that, Mr. Millar?


MR. MILLAR:  Well, Mr. Chair, I'm not sure what value that adds.  Applicants can bring forward whatever application they like, and parties can discuss and negotiate either through an ADR process or offline, if they wish to.


In every instance they will have to come forward with the Board with their proposal, and, at that time, the Board will consider that proposal and say yea or nay, but I am not sure what actual decision you are being asked to make here with regard to what happens four, five or six years down the road.


So if nothing else, I think it is simply redundant.  There is nothing you can decide here that will actually grant the relief they're seeking.  You can't preclude them from bringing an application that simply asks to extend the IRM plan, and so, in my submission, there is not a decision you can make now that assists them.


MR. KAISER:  I guess what they're trying to do, we have this issue and this is not the first time, as to whether the NGF rules or whether this Panel gets to take a fresh look at the regulatory scheme with respect to incentive regulation.


MR. MILLAR:  I think you do.


MR. KAISER:  This apparently is one matter that the NGF has addressed.


MR. MILLAR:  Yes, and the NGF addressed a number of matters that we have been debating today.  Board Staff again doesn't object to these other matters going onto the issue list, but the cause of our objection here is that it relates to something that will, by definition, have to be decided by a future panel.


You can you, if you like, say, put some words onto the record suggesting that the Board's mind is not closed regarding what will happen in five years when these come up for a new rate order, a new set of rate orders.  But, again, the Board's mind is never closed on these things.  


So I don't see any need to address this now.


MR. KAISER:  All right.  Thank you.  Mr. Shepherd, did you have something?


Submissions by Mr. Shepherd:


MR. SHEPHERD:  Yes.  I want to take you to Exhibit B, tab 1, schedule 1, page 22.  I don't know whether you have that here, but I can read it to you, anyway.  This is the approvals being requested by Enbridge.  I will quote:

"Approve the concept that the IR plan may be extended or renewed with the approval of the Board."


Then they talk about where they have described it in more detail.  So they're asking for a positive approval from this Board for a future event.


They are also asking, in 13.2, the question:  Should they have the opportunity to negotiate and should rebasing be a default option, not the expectation?


They're also asking this Board in this proceeding to hear evidence on and to discuss what the criteria for extension should be.  They're also asking that you establish the process and the role of the parties at that time.


So I think we have to be clear on what's being suggested here.  So we have two points on this.  First -- and maybe I am just missing something here, but I didn't think that this process is intended to have rate orders starting January 1st, 2008 that fall off a cliff on December 31st, 2012.


I assumed that the rate orders in this proceeding would be, as all other rate orders, open-ended until something else happens.  The rates would continue in place until a new process supersedes them.  I may be wrong there, but that was my assumption.


So that being the case, it doesn't seem to me that there is any requirement that you make a decision about rebasing, because that will happen in the normal course.  I mean, you may say in your application, We're expecting this to last for five years.  I expect you will say something like that in your decision, or three years or ten years or whatever.  


But I am not anticipating that the legal effect of your rate order will be it will end December 31st, 2012.


So I think the options of consultation, discussion, negotiation are there, anyway.  You don't need to say anything about it.


However, there is another aspect to this which I think is important, and that is:  Is it useful for the Board to consider, in setting the right IRM -- IR mechanism, what you expect to happen at the end of five years?  


So for example could you say:  "This is the best way to do it, on the assumption that five years from now there is robust rebasing"?  I think the answer is yes, that would be a legitimate thing for you to say.  I mean you might not, but at least it is open to you to say that.


So I think that how rebasing takes place is relevant and should be an issue, but it should be clear that this Board can't make decisions about it.  It can make assumptions and comments about it, but it can't make decisions about it.


Those are our submissions.


MR. KAISER:  I take it nobody is objecting to 13.1?  That remains an issue?


MR. SHEPHERD:  That's right.


MR. KAISER:  It is just the process that is -- or speaking to the process, or predicting the process, that is the issue?  Any other speakers on this?  All right.  Thank you.  

PRESENTATION OF ISSUE 14.1


MR. KAISER:  14.1.  Who is contesting this?


MS. NEWLAND:  Enbridge is, sir.


Submissions by Ms. Newland:


MS. NEWLAND:  Enbridge opposes the inclusion of 14.1 and 14.2 in the form that they appear on the draft issues list and in the form proposed by Board Staff in its position paper, which you haven't seen, and I will leave it to Board Staff to speak to that.


So we oppose both forms of the issue, but only as those issues would pertain to Enbridge.  So we don't want them to be applicable to Enbridge, and we have no comments on whether they should be applicable to Union or not.


Issue 14.1 asks whether there are adjustments that should be made to the base year revenue requirement and base year rates.  Our application made no adjustments to either base year revenues or base year rates.


We have not requested any changes to these factors because the Board approved these in a decision as recent as July 5th, 2007.  The ink has barely dried on this decision and we say:  What's changed since then?  And we answer:  Nothing's changed.  So there is no need to revisit what has already been decided very recently.


In its report on the Natural Gas Forum, and that report is getting a lot of airtime in this proceeding, the Board concluded that each IR plan must begin with a robust set of cost-based rates, based on a thorough and transparent review.  That's the start point of an IR plan.  That's the Board's view of the start of an IR plan.  That is at tab 11, and it comes as page 21 of the NGF report, and you can find it at tab 11 of our materials.


Well, our submission is that the EB-2006-0034 proceeding to consider Enbridge's 2007 rate application was a thorough and transparent review that resulted in a robust set of cost-based rates.


Now, intervenors may disagree with certain aspects of the Board's decision in 2007, in the 2007 rate case.  But they should not be allowed to relitigate and reargue these issues in this proceeding.  And that is what is going to happen if Issue 14.1 is left on the issues list, in our submission, for Enbridge.


Those are my submissions.


MR. KAISER:  Mr. Penny, do you have anything on this?


Submissions by Mr. Penny:


MR. PENNY:  This, Mr. Chairman, is an area where sadly   Enbridge and Union part company.  So we're not objecting to this.


I think, I do have submissions on this, but they relate more to the Board's Staff's proposed amendment, and a disagreement which I understand that Mr. Adams and I may have about where is the role of something he's interested in, but I think we should hear from Board Staff on their proposed amendment to this language too, because that really engages the subject that Mr. Adams and I, I think, have a different view on.


MR. KAISER:  All right.  Mr. Millar.


MR. MILLAR:  Yes.


Submissions by Mr. Millar:


MR. MILLAR:  Thank you, and perhaps I should have actually gone first with this.  This isn't an instance in which Board Staff is the only party interested, but we did have a proposed amendment.  It currently reads:  

"Are there adjustments that should be made to base year revenue require requirements and/or rates?"

And Board Staff's suggestion would be to switch that to:  

"What are the non-commodity-related adjustments that should be made to base year revenue requirement and/or rates?"


I think you will hear differently, I think from Mr. Adams and possibly Mr. Penny, as well.  But in our view, that would likely remove the issue of risk management from the purview of this hearing, for a couple of reasons.


As you have heard from Ms. Newland, there is a very recent decision on this from -- in the Enbridge case, and there is also a fairly recent decision in the Union case on this very issue.  So it has very recently been heard before the Board.  It is also an issue that has -- obviously has implications on commodity costs, or potentially has issues on commodity costs, but it doesn't relate to distribution rates for the most part.  There is a very small cost to the -- something like $50,000 I think, $100,000; Mr. Adams can correct me if I'm wrong, but it does not have a major impact at all on distribution rates, in any sense.


In Board Staff's view, since these issues have very recently been decided by panels of the Board, it is not necessary to rehear them in this case.  It is not appropriate to rehear them in this case, and that the adjustments should be related to non-commodity matters.  Thank you.


MR. KAISER:  Mr. Adams.


Submissions by Mr. Penny:


MR. PENNY:  I think, Mr. Chairman, it is probably appropriate if you hear from me on that, and then Mr. Adams will be in a position to respond.


MR. KAISER:  All right.


MR. PENNY:  This proposed amendment of Board Staff places me in a slightly uncomfortable position, but I have advised Mr. Adams of a partial change in position on the part of Union in light of this proposed amendment.


We -- and I will explain that in a moment -- but the bottom line is we agree with the Board's proposed language and -- but for slightly different reasons.  We agree with the Board's proposed language because that really is what base-year revenue-requirement adjustments are.  We don't look at commodity adjustments as being adjustments to the base-year revenue requirement.


So, in our submission, it is not related so much to the fact that the issue was reviewed in Union's 2007 rate case, but rather that the issue of risk management simply doesn't qualify as a base-year revenue-requirement issue at all, because it has no -- it has de minimus cost impact and no revenue impact, apart from commodity.


The uncomfortable position I'm in, is that at the Issues Day -- I confess I wasn't thinking the issue through clearly and didn't apprehend it in the way I just described it to you.  I had initially agreed with Mr. Adams he could raise the risk management issue in the context of Section 14.  Once I saw the Board's proposed amendment and actually thought about the issue in the way that I should have in the first place, I came to realize that it didn't really belong -- that the risk management issue, that is, didn't really belong in Section 14.  That of course begs the question of whether risk management should, in any event, be on the issues list, even if it is not part of 14, but it's part of a separate issue.


As to whether it is otherwise on the list, we simply say that we would prefer it -- if it's to be dealt with, we would prefer it to be dealt with in the up coming QRAM system-supply hearings, which are scheduled to take place in 2008, as I understand it.  


But again, we're in the Board's hands on this issue.  The Board, in the Enbridge decision, said that its decision on risk management for Enbridge may have implications for Union in a future rates case, and it would be up to the parties to raise the issue in a future Union proceeding.


Again, I simply say, I don't know what future Union proceeding the Board had in mind.  If they had in mind this case, then I can't quarrel with Mr. Adams that it belongs in this case, but if they had in mind some other case, then I would ask the Board for clarification on that issue.  As I say, if it has to be dealt with sooner or later, our preference is that it be dealt with in the QRAM system gas hearing, because it would, I think, inform the discussion of even the need for risk management if there are changes to the QRAM and system supply pricing regime.


Those two, in my respectful submission, do go together.  


But certainly, if the Board's intention in the Enbridge case was that in Union's next case involving Union's rates that this issue should be mooted, then that is this case.  So we're again in the Board's hands on that.  


MR. KAISER:  Mr. Adams.


Submissions by Mr. Adams:


MR. ADAMS:  Thank you, Mr. Chairman.


I am going to make my submissions on kind of two levels to you, first, just supporting the generality of the original wording of the proposed issues list, and then -- as a general point, and then specifically to address this question of risk management and to present to you why we believe that the general wording is advisable and the advantage of the Board dealing with risk-management issues in this case.


Mr. Millar raised the point that the Board has recently made a decision on risk management and that, therefore, the question of risk management does not need to arise in this case.  I think Mr. Penny has raised some quotes from -- or drawn your attention to the Enbridge decision in the EB-2006-0034 case that I think substantially refute those of Mr. Millar, the submissions he received from Mr. Millar.  


But I thought it might be useful to just recapitulate, briefly, how this issue of risk management has arisen in previous cases.


In the EB-2005-0001 case, the previous Enbridge case, prior to the one that has just recently been decided, the complaint arose against Energy Probe's argument -- we made an argument against risk management, and the complaint raised by the applicant in that case was that we should have raised our concern earlier and that the matter of removal of risk management was not specifically identified on the issues list.


In response to that concern, in the decision of the Board in that case -- and, unfortunately, I don't have it in front of me here, so I can't give you the specific quotation, but the gist of the Board's remarks in that instance was that any time customer money was being spent, there is an onus on the applicant to demonstrate that it was usefully and efficiently deployed.


So the Board made some specific direction in that decision asking that some specific analysis be presented in the next case by Enbridge to show that there actually had been some useful benefits, as they had claimed.


And that was what resulted in the case -- the presentation of evidence brought forward by the applicant in the 2006-0034 case.  So there was a debate that ensued in that case and evidence on both sides.


I will draw attention to a couple of remarks that the Board made in its decision, and I am reading from page 46 and 47 of that decision.  Unfortunately, I don't have copies of those pages, but just reading from the record the final paragraph of 46:

"The Board directed the company to cease its risk management program as soon as practical."


Then the next sentence says:

"In reaching this conclusion, the Board has considered the arguments that Union has an improved risk management program.  This Panel of the Board is mindful that, to the extent possible and practical, Board regulatory policy should be consistent."


Then a little while later in the same paragraph:

"It would not similarly be appropriate to defer the matter to a future cost allocation system gas and QRAM process generic review without ruling on the matter on the evidence adduced in this proceeding.  In that this decision may have implications for Union in a futures rate case, it would be up to the parties to raise the issue in a future Union proceeding."


That is what we're doing here today.


Now, with regard to Mr. Penny's submissions with regard to the de minimus impact on the revenue requirement, my observation there is that if looked at from the perspective of an individual year's revenue requirement, his argument has some strength.


However, this is a case that deals with, potentially, a five-year decision, and looked at -- integrated over a period of time, such as five years or perhaps some other time period, but a substantial period of time, the even relatively small annual expenditures turn into not insignificant dollars over the period.


Now, the advantage of the previous wording of the issues list in its generality, as it specifically applies to the question of risk management, is that risk management is both to some extent a revenue requirement issue, but it is also a commodity issue.


So the -- I mean, this is why I think the generality of the language is appropriate, because it captures these issues that slip from one -- you know, from one realm into the other.


Those are my submissions.


MR. KAISER:  Thank you.  Mr. Shepherd.


Submissions by Mr. Shepherd:


MR. SHEPHERD:  Mr. Chairman, I don't have comments on the risk-management component of this, but I want to take you full circle back to the original submissions of Mr. Farrell, that you simply shouldn't consider adjusting base rates at all.  Sorry, Ms. Newland.


MR. KAISER:  Ms. Newland.


MR. SHEPHERD:  My apologies.


Implicit in that is the assumption that the appropriate revenue requirement for 2007 is also the appropriate base to do adjustments for 2008 and beyond.  And there are circumstances in which that could be true, I give her that, but I will give you one example in Enbridge's case.


Their current rates include a recovery of deferred taxes which, by Board order, ends, I think -- I don't remember whether it is this year or next year, but it is some millions of dollars that ends, I think, next year.  


Under the proposal that they're making, the Board can't consider the fact that that is supposed to end, but must index to a base that includes an amount that you know shouldn't apply in the IR period.  That's just clearly not right.


So our submission is that as -- I mean, we disagree with the adjustment that Union has proposed to weather, but we don't disagree that they're entitled to argue that.  


Similarly, if there are other things that make 2007 not appropriately representative on a going-forward basis, parties should be free to argue those things and to adjust before the formula kicks in.


Those are our submissions.


MR. KAISER:  Thank you.  Anyone else?  Mr. DeRose.


Submissions by Mr. DeRose:


MR. DeROSE:  Yes, thank you, Mr. Chair.


I have a few points.  The first is this.  In our submission, what is the base-year revenue requirement is an appropriate issue for this Panel to ask itself, whether it is or is not appropriate.  It is arguably relevant.  It meets the test at this preliminary stage and it should not be taken off the issues list.


In my submission, this Panel should ask whether that base year amount is appropriate, and, if it is not appropriate for whatever reason, it should make those adjustments.


In my submission, this Board controls its process sufficiently that it does not necessarily mean, as Ms. Newland has suggested, that we're going to have to redo the entire Enbridge 2007 rates case.  I think that is alarmist and I think all of us in this room have been in these processes, and this Panel and this Board can control its process sufficiently to ensure that that does not happen.


Secondly is this.  Ms. Newland was very careful to say that she only wants this issue removed as it relates to Enbridge.  And, in my submission, these two issues are either relevant or they aren't.  And, if they are relevant, then these two issues apply both to Enbridge and Union; and if you find that they are not relevant, then that means that it does not apply -- sorry, that Union cannot then argue in its rate case for certain adjustments to its base-year revenue requirement.  It has in its evidence asked for certain adjustments that can be found at Exhibit B, tab 1, page 10 of 48, and there are a number of items which Union has listed that it seeks to have adjusted.


To be clear, our position is that these two issues should remain on the issues list, but if you take it off for Enbridge, you take it off for Union as well, because it has to be based on relevance, and it can't be relevant for one and not relevant for the other.


The final point is this, and as much as a submission, it is also putting both the Board and Enbridge on notice.  Enbridge on June 29th filed, as you may be aware, an application for a change in its smoothing of the CIS costs with respect to -- this arises out of a settlement in the 2007 case.  It is seeking a change of the taxes associated with CIS; it is approximately a $17.6 million change in revenue.  This is not flowing directly out of the settlement agreement.  The settlement agreement allowed for a further application as, Mr. Chair, you may recall.


So just to put Enbridge on notice, that if, in fact, this issue is taken off the list, and we have only had this application for 11 days now, but we may very well take the position that that constitutes a change to the revenue base that they cannot then seek to have adjusted, because it is a change, it would be subject to a new final order.  It is not an order arising out of 2007's rate case.


So I think to a certain extent that just goes to show that between the time of Enbridge's 2007 case and the time that you will decide this IR case, circumstances do periodically change.  And that just demonstrates why these two issues should remain on the issues list.


Thank you.


MR. KAISER:  Thank you.  Anyone else, submissions on issue number 14?


[Board Panel confers]


MR. KAISER:  Mr. Shepherd, we're going to take 20 minutes to consider the matters that we have been discussing to this point, namely what issues are on and what issues are off.


On your motion, though, we would like you to think of something over the break.  We have read your material.  Our preliminary view is that these matters can be dealt with when you get your interrogatory responses back.  In other words, you can put your interrogatories to these applicants.  If the answers come back that, in your judgment, are insufficient or deficient, the Board will hear any applications with respect to them, as opposed to this omnibus request.


So that is our preliminary thought on this.  We wanted to give you the opportunity to consider that over the break, and of course we will hear your arguments and the submission of others on your motion when we come back.


MR. SHEPHERD:  Thank you.


MR. KAISER:  20 minutes.


--- Recess taken at 12:44 p.m. 


--- Upon resuming at 1:02 p.m.


MR. WARREN:  Mr. Farrell is not back, but I understand he is out smoking a cigar.


MR. MILLAR:  I will see if I can find him.


MR. KAISER:  Yes, thank you.


MR. PENNY:  Mr. Chairman, while we're waiting for Mr. Farrell, may I just make -- put one thing.  I was asked by Mr. Birmingham to simply put one issue or a combination of things on the record.  It doesn't really affect directly what we're doing today.  


But with respect to the inflation factor and the X factor, when we looked at this list, we realized there wasn't a provision for actually specifying the number, and, obviously, I think -- I just wanted to say that it's Union's expectation that it is implicit in this that the result of this would be the determination of the number effective January 1, 2008, because of course there can't be a Board order without that number being determined.


So I was just asked to make it clear that it was our expectation that implicit in both the determination of the inflation factor and the determination of the X factor, that a specific number would come out of this process that would be used to set rates effective January 1, 2008.


MR. KAISER:  I think everyone would assume that.  Anyone object to that?


MR. PENNY:  Thank you.


MR. FARRELL:  My apologies.


Decision:

MR. KAISER:  The Board has heard numerous submissions this morning with respect to the issues list that has been proposed in this application -- I should say the two applications before us, by two utilities, Union Gas Limited and Enbridge Gas Distribution Inc., for incentive rate-making frameworks.


We are dealing with the contested issues at this time.


The first were issues 1.2 and 1.3.  Issue 1.2 was:  What is the method for incentive regulation that the Board should approve for each utility?  And issue 1.3 was:  Would each utility's multi-year incentive rate-making application result in just and reasonable rates?


Enbridge was opposed to 1.2 and proposed 1.3.  Mr. Millar pointed out that 1.3 was, in his view, redundant; that the Board's statutory obligation was clear and that the Board, in approving any rate-making mechanism, would have to ensure that it would result in just and reasonable rates.


The Board agrees with that proposition and sees no reason to include 1.3 as an issue.
 Issue 1.2, however, will remain as stated.


Turning then to issue 1.4, the question here was:  Should there be an issue in this proceeding as to whether weather risk should continue to be borne by the shareholder?  This was opposed by Union and Enbridge.  The proponent, to a large degree, was the School Energy Coalition.


Counsel for SEC stated that methodologies with respect to the weather adjustment were already in issue and evidence had been filed to that effect, and, therefore, parties should be free to argue and bring evidence, if necessary, on this question.


The Board agrees with that submission.   This issue will remain on the issue list.


Turning next to 3.3, that issue was contested by both Enbridge and Union.  The Issue 3.3 reads:  What are the expected costs and revenue changes during the IR plan that should be taken into account in determining the appropriate X factor?


The argument by the utilities is that the cost and revenue changes should be limited to past changes and not future changes.  The other parties - namely, the Consumers Council, IGUA and SEC - all argue that future costs were relevant, and, in fact, the utilities in their own evidence had introduced future costs.


The utilities responded that these future costs were only very high-level examples of events that would unfold in the future with respect to average usage, but they remained of the view that using future costs would impose difficulties in the hearing process.


On this issue, as with all of these issues, the Panel is concerned with relevance.  We're not at this point making any decision on the proposition that is set out in any of these issues, or determining whether the proposition is right or whether it is wrong.  It is just a question of whether it is a matter that is relevant to the task before us, which is establishing the proper incentive rate-making scheme.


We believe, accordingly, that the issue 3.3 as stated is correct.  Costs should not be limited to past costs.


That takes us to issue 7.2.  That issue reads:  Should there be a mechanism during the IR plan to ensure that service quality, reliability and safety is not adversely impacted by the implementation of NGEIR?


The lead in opposing this as an issue was taken by Union.  Union says that the Board has in place a well-developed process to deal with SQIs, as they are known, and pointed to the GDAR process.  They also pointed to the March 22nd, 2007 letter of Mr. Cowan, and to various aspects of the NGEIR decision, including the TCPL, FTSN service where service quality is referred to, and, of course, the Board's remarks with respect to the STAR program proposed by Kitchener.  That reference is at page 76 of the NGEIR decision.


The Power Workers' Union, Energy Probe and Kitchener all believe that this should be an issue.  As indicated, Union is opposed.  The Board is not convinced that this needs to be an issue in this proceeding.  We accept the point made by Mr. Penny that these procedures are in place.  They work well in a cost-of-service regime.  There is no indication they won't continue to work as a rule-making process when we turn to incentive regulation.  There is no evidence before us of sudden deficiencies in service quality.


In short, the existing regulatory scheme appears to be adequate and can operate independent of the determination of whether the regulatory scheme should be cost of service or incentive based.


That, then, takes us to issue number 10.  This is whether an earnings sharing mechanism should be an issue in this proceeding.  Should an ESM be included in the IR plan?  And, if so, what are the parameters?  Are those legitimate issues for this proceeding?


Those contesting the inclusion of this issue, namely the utilities, rely on the NGF, and cite the report at pages 23, 24 and 28 where the Board in the NGF report concluded that ESM was not appropriate in an IRM process.

The parties on the other side on this issue, namely CAC, Kitchener, IGUA, SEC and the Power Workers' Union, all say that the NGF is not binding on this Panel.  This Panel accepts that proposition.

They also say, secondly, that it is clearly relevant, and if it is relevant it should be heard in this proceeding.  We agree that it is relevant and it should be heard, and that it should remain an issue.  The NGF report may be very persuasive as a policy instrument but it does not foreclose relevant evidence.


We then come to issue 13, and specifically 13.2, 13.3 and 13.4.

There is no objection to 13.1.  13.1 reads:  What information should the Board consider and stakeholders be provided with at the time of rebasing?

13.2 and 13.3 and 13.4 largely relate to the procedure to be followed at time of the rebasing and, in particular, whether parties should have an opportunity to negotiate an extension of the IRM plan.  And what would the criteria be for such an extension?  And what would be the role of the Board?


This Panel believes that this decision will likely result in a term for an incentive plan.  When that term is up, it will be incumbent upon parties to make an application that will address, amongst other things, the procedure for rebasing.  These procedural matters can be considered by the Panel that will be hearing the application at that time.  It often happens in procedural orders that panels set out what matters are open for negotiation and what matters are not open for negotiation.  And the Panel hearing that application at that time can make that decision.  Accordingly, 13.2, 13.3 and 13.4 are not issues.


That brings us, finally, to Issue 14, both 14.1 and 14.2.  14.1 reads:  Are there adjustments that should be made to base year revenue requirements or rates?  14.2 says:  If so, how should those adjustments be made?

Enbridge contested this as an issue, citing the fact that they just finished a rate case a short time ago, and that the base-year revenue requirements set out in that Decision should apply here.  They say they shouldn't have to go through a process, to reargue the elements of that revenue requirement.

This was opposed by SEC, IGUA and Board Staff.  Board Staff was of the view that adjustments should be allowed to the base year revenue requirement, provided they're limited to non-commodity adjustments.  This was agreed to with by a number of parties.


The matter really turned to the issue of whether risk management should be an issue.  And Mr. Adams, on behalf of his client, argues that it should be.  And of course it would be a non-commodity adjustment.


The Board in the Enbridge case did make certain remarks with respect to risk management and, indeed, how that practice should apply to Union.   The Board stated, as Mr. Penny has acknowledged, that it could be dealt with in the next Union rate case.  We agree with Mr. Penny, that this is it.  Accordingly, Mr. Adams, if he chooses, is entitled to deal with that issue in this proceeding.

That means that we will leave Issue 14 as

stated.


Any questions?  Yes, sir, Mr. DeRose?


MR. DeROSE:  Sorry, thank you, Mr. Chair. With respect to issue 1.4...


MR. KAISER:  Yes.


MR. DeROSE:  ...I believe Mr. Shepherd, at the end, asked that it should read:  "should the weather risk continue to be borne".


MR. KAISER:  Yes.


MR. DeROSE:  I take it that is what you approved?


MR. KAISER:  Yes, it is.  I omitted that.  We will accept Mr. Shepherd's modification.  I think it was his application that raised this issue.


All right.  Mr. Shepherd, can we turn to you and your

Motion.


Submissions by Mr. Shepherd:


MR. SHEPHERD:  Thank you, Mr. Chairman.


I am cognizant of your comments before the break, which have allowed me to shorten my submissions somewhat.


What we're essentially asking EGD to do is file information now that they probably should have filed with their application on August 2nd.  These are basically the backup evidence supporting assertions they have made in their evidence about future events, future trends, et cetera.  And the purpose of the motion is to prevent the schedule of this hearing from being disrupted, and to prevent the result from being more difficult, more contentious by, in effect, requiring the applicant to complete their initial filing.  


Now we could have just made a motion saying the application is incomplete, please order that they complete it before you are engaged in the process.  We thought that was overly technical and not necessary in this process, and that the more efficient way to deal with it is just get the information on the record.


We have talked about all of the various places in their application in which they have talked about -- they have made forward-looking statements.  I don't think I need to go through that again.  We have talked about it already in dealing with Issue 3.3.  And it is clear that there is lots of those references.


But the question you have asked -- you have asked me to address specifically, and I will -- is this:  Why can't we deal with this in interrogatories?

There are two reasons for that.  I mean, we can, in fact.  I will get to that in a second.  But I don't think it is the right answer, and here's why.


The Board in recent years has been trying to get utilities to file applications that are complete, that have the relevant information from the outset, so that the interrogatories process is an efficient process that gets only what's left over.  That the interrogatories process is not, as it was happening in the past -- is not the main way to get the bulk of the evidence, and you will recall proceedings in 2003 and 2004 and 2005, before the

Board started to change its approach to what was required in applications, where most of the important evidence was actually found in interrogatories and we had, in some cases, 10 or 15 binders of interrogatory responses that were really the main evidence in the proceeding.


The Board has taken the view, in putting filing requirements for cost of service in place, for example, saying you must file these things.  The application isn't complete if you don't.  And in other things saying:  We want you, applicant, to start the process, not just with a bunch of bald assertions about what you want.  We want you to start the process with the assertions and what's behind them, so that the process can move more efficiently.


So, for example, if we were dealing with a cost-of-service application and Enbridge came in and said we think we need a billion dollars next year, for these ten reasons, and that was it, with no backup evidence, the Board would say:  Sorry, we don't consider this sufficient application.  We don't think the right way to do is to drag all of the backup information out of you during interrogatories.  The right way to deal with it is, start with an application that is sufficient that you could approve it, with nothing more; you would have enough evidence, a full record.


And then, in interrogatories, fill in the blanks.  Otherwise the interrogatories' process becomes a zoo, as you know, and I am sure you have seen it lots of times.

So we think that in this case, this is what Enbridge is doing.  They're saying:  All of these bad things are going to happen in the future and as a result we need rate increases well in excess of inflation.  And by the way, we're not filing evidence, any evidence to back that up.

And all we're saying is:  Fine, make those assertions.  That's great.  But file the evidence on which you made them.  If you have evidence in your possession that says average uses are going to decline faster in the future

or not, if you have evidence that they're not going to decline faster in the future, you have to file that.  And you should be filing it at the front so that we can ask questions in interrogatories of that evidence, because right now all we can do is go on a fishing expedition.


In interrogatories, we can ask for this information but to make the process work we're going to have to say: Now, what could be in that information?  Well they might say this, so let's ask questions on X on the assumption that it might be in their evidence somewhere when they finally file it all.  That's not an efficient way of doing it.  


So I guess our concern is that if we want this -- if we want this process to proceed effectively, then we need to get this information in now.  


So let me give you an example.  Let's suppose that -- I think this is probably true.  Let's suppose that Enbridge has done a forecast of their construction costs over the next five years.  It's an issue they have raised.  Construction costs are going to go up.  


So let's say they have done a forecast.  Is there any question that that is relevant?  I think we've already answered that this morning.  The Board has already decided that.  And is there any question that it would be useful to be able to ask questions on that forecast?  I think the answer is "no".  It would be useful.  


So the only question that is left is:  When is the best time to ask those questions?  In an oral hearing or in the interrogatories process?  It seems to me the answer is in the interrogatories process.


So that leads to the second point.  Oh, and in my submissions I have talked about the other impacts.  For example, you know what the dynamics of ADR are like.  If we don't have all of the evidence before us, if we still have questions to ask during ADR, then it's much less likely we will reach agreement.  Uncertainty prevents you from getting to a result.  Having the evidence in front of you allows you to figure out what the best answer is.  


Similarly, the impact on the oral hearing, if we get this evidence only during the interrogatories process, is to extend it dramatically, it seems to me.


So then that leads to the second question, and that is:  Could the interrogatories process be restructured so that those problems are avoided?  We get to ask for this information during interrogatories, and then there is some sort of supplementary process or a technical conference, or something like that, that allows us to then ask questions on that evidence prior to getting to ADR or prior to getting to the oral hearing.  


I think the answer is, yes, you could do that.  And I will tell you just as an aside, my parents would love you to death for that, because their 60th wedding anniversary is on August 19th, which I am supposed to emcee, so they don't want me reading this stuff that weekend.


But having said that, that does mean that the first set of interrogatories are going to be more uncertain.  We're going to still have to be a lot more careful in how we word them to try to get other stuff out, and I think it is fair to say that adding a supplementary interrogatories process is likely to add some time to this overall process.


I have one final comment on this, and that is we have to get, this afternoon, I believe, to another procedural matter.  I don't know whether we have agreed that it's on the list, but I think we have to get to it which is:  What about the tab C materials that -- tab C or Exhibit C materials that Enbridge is going to file?  When are they going to be filed and what is the process going to be for asking questions about them?


And it may be that whatever process you determine for that could be adapted to accommodate the information I am requesting.  That's fine.  I have no particular desire to have it tomorrow morning.  All I want to do is make sure that we get it, all of this information, and that we have a sufficient opportunity to ask IRs on it so we don't waste time in the hearing and we don't screw up the ADR.


So subject to your questions, those are our submissions.


MR. KAISER:  Thank you.  Mr. DeRose.


Submissions by Mr. DeRose:

MR. DeROSE:  Yes, very brief, Mr. Chair.


IGUA supports Mr. Shepherd's motion.  In our view, the information requested is relevant.  It should be produced.  The question then becomes when should it be produced.


In our view, information like this, the sooner the better.  We are all working with tight time lines and, in our view, it is somewhat like hearing a noise under the hood of your car.  It's only going to get worse, not better.


So the optimal situation would be if Enbridge could produce this information before interrogatories are asked.  If that is not possible, then, in our view, there would have to be some sort of a second round of interrogatories or supplementary interrogatories.  


The nature of the information that Mr. Shepherd has asked for is not the type of information that you get in your first round of interrogatories and you want to go straight to hearing with.  I would anticipate that that is the type of information that you would want to ask further interrogatories on.  


In that regard, I was actually going to raise the fact that all of Exhibit C is still not filed, and just to remind you, Exhibit C of Enbridge's -- I'm sorry, I should have made that clear.  Exhibit C for Enbridge's application, not Union's, is the evidence with respect to operating costs, and that will require interrogatories.  


I have no doubt, when you look at the list -- and it is on their exhibit list, which is Exhibit A, tab 1, schedule 1, page 1 of 3, but just to remind you, it addresses everything from gas costs to operations, degree days, average use, the 2008 revenue-per-customer cap determination.


These are significant issues that will require interrogatories, and depending on when Enbridge files that, there will, by necessity, be a two-stage interrogatory process.  We can ask interrogatories on the evidence we have now, but when they file Exhibit C, we anticipate the requirement to file further interrogatories.


So if it is possible to work it so that either all of the answers to the first round of interrogatories are in so that Mr. Shepherd's information can be obtained in the first round of interrogatories, and then can be dealt with in the second round, that is one option.


Alternatively, if Enbridge can file the evidence at the same time that it files Exhibit C evidence, it can all be dealt with in a second round.  


So those are two options that I think this Panel has to Mr. Shepherd's first option of having it produced immediately.


Those are our submissions.  Thank you.


MR. KAISER:  Thank you.  Mr. Farrell, when is 

Exhibit C evidence due?


MR. FARRELL:  You can see the page Mr. DeRose is referring to, if it helps, Mr. Chair, at tab 12 of our materials.


MS. NEWLAND:  Mr. Chair, was your question when are we going to be filing it?


MR. KAISER:  Yes.


MS. NEWLAND:  We have considered that, and we think we will be in a position to file it on September 4th.  


Submissions by Ms. Newland:


MS. NEWLAND:  Just so parties understand why that material hasn't been filed when we filed the bulk of our evidence, the material can't actually be produced until we develop a forecast, a volume forecast for 2008.  That development of the forecast was dependent on getting a decision from the Panel on our 2007 rates, implementing the rates, and then running the 2008 forecast.


Just for clarity's sake, we put the Exhibit C -- we identified Exhibit C exhibits so parties would know what they would be, but we didn't intend to file Exhibit C, tab 5 and tab 6 exhibits on September 4th.  Those are the rate schedules and the cost=allocation rate design.  he rate schedules would never be filed as part of an -- as part of the evidence in a rate case, in this rate case.


Mr. Hoey is just pointing out Union hasn't filed its rate schedules, either.  I don't think parties expected our rate schedules in this case would be filed as part of our evidence.  That's at the implementation stage.


MR. SHEPHERD:  Sorry, this is the first that I have heard that now tab 5 and 6 are not going to be filed.  Every rate case that I have ever seen there is a rate schedule.  Why is this rate case different?


MS. NEWLAND:  Mr. Shepherd, could I ask you a question?  Does your concern extend to Union, as well, then?


MR. SHEPHERD:  Yes, absolutely.


MS. NEWLAND:  You're saying that -- our position is that we need to have some decisions from this Panel on the application that we filed before we can develop our 2008 rate schedules.


MR. KAISER:  I think he is asking:  If your application was accepted as filed, what would be the resulting rates?  Is that it, Mr. Shepherd?


MR. SHEPHERD:  That's the normal course of events with a cost of service, anyway.  The rate schedules that are filed are almost never the ones that end up being approved, but you know when you start what rates they're asking for.


MR. KAISER:  When were you intending to file -- I take it you were intending to file those exhibits at the end of the case, or after you had a decision, in fact?  Not as part of this proceeding at all?  I think all Mr. Shepherd wants to know is if your application was accepted as filed by the Board, what would be the rate increase.  Is that it?


MR. SHEPHERD:  Yes.


MR. KAISER:  You should be able to make that calculation.


MR. FARRELL:  I am advised, Mr. Chair, that we can file them on the basis of the as-filed application, but we won't be able to file them by September 4th.  We have the rate implementation order, a draft of which is before the Board.  We then have the QRAM application, which I think the target is to file it by the 1st of September or maybe slightly before then.  So it would implement rates –- well, first of all, my understanding is the rates flowing from the 2007 decision would be approved effective October 1st, and then be immediately superseded, if required, by the rates that followed at the QRAM adjustment on the same day.


So there is one rate change for customers, as opposed to a rate change on September 1st, for example, followed by another one on October 1st.  All of this involves the same people.  So it is difficult to ask them to do too many tasks at the same time, otherwise none of them will get done.


MR. KAISER:  This hearing starts on the 25th of October.  Can you have the rate information in a month before that?


MR. FARRELL:  Probably.


MR. KAISER:  Is that sufficient, Mr. Shepherd?


MR. SHEPHERD:  (Nods head)


MR. KAISER:  Thank you.  Mr. Farrell, did you have a response?


Procedural Matters:


MR. SOMMERVILLE:  Just a logistical question, Mr. Farrell.  As the schedule now stands, September 4th is the date set for interrogatory responses.  That obviously doesn't take into account the idea that a material body of evidence won't be filed until September 4th.


Do you have a specific proposal for the next steps, the interrogatory process arising from your filing on September 4th?


MR. FARRELL:  I don't have one now.  I was going to raise a procedural issue myself, which is the fact that Enbridge, depending upon the responses by the Pacific Economics Group to Enbridge's interrogatories, we plan to file evidence in the nature of reply to PEG.


So PEG responses are due on the same date as the Enbridge responses and the Union responses, and the procedural schedule doesn't seem to have that procedural step included.  Nor, to be fair, does it contemplate if parties wish to ask interrogatories on the reply evidence.


So, I'm not sure whether having a debate on the record about what the procedural schedule should be is as efficient as if we went off the record and maybe talked with the intervenors and see if we can come up with something that suits the process, and then, if we can have some commonality in what the steps should be and what those dates should be, then we can put them to the Panel to see whether the Panel agrees with them.


MR. KAISER:  I think that makes a lot of sense.  I am sure that perhaps they didn't contemplate reply evidence.  If you are now considering that you can discuss that with other counsel.


MR. FARRELL:  Well, we raised that on July 13th and your ruling was, in effect, that we could file reply evidence as long as it was part of our main case, but it is something that the procedural schedule itself does not incorporate at this point.


MR. SOMMERVILLE:  Mr. Farrell, with respect to the -- I think we're at a point where this motion is in a kind of no man's land at the moment, so I will depart from convention in terms of response and so on.


With respect to the subject matter of Mr. Shepherd's motion, the idea that he wants this additional information to be filed, I guess some of that would relate to the Exhibit C material.  But there is other material there, too.  Should that also be the subject of discussion between the parties as to what can be filed now and what you would –- sort of, take a position where you wouldn't file the material?


MR. FARRELL:  I had a couple of comments and one question, in terms of what Mr. Shepherd is seeking.  He made the comment, at least as I wrote it down, that Enbridge's position was, in effect:  All of these bad things are going to happen.  Therefore we need to have rates that increase at a greater rate than inflation.  


He simply got it wrong.  We want rates that are greater than inflation because that is what history tells us.  And the reality check, if I can put it that way, was to look at something coming down the line.  Is that historical trend going to change or not depending on the future?  So that is my comment on his rationale, or one of his rationales for the motion.


Another comment was going to be that we think the interrogatory process could work, but just the way it is, without the need to do this.  But my question is -- I'm assuming the information that he wants would pertain to forecasts, for example, of Enbridge's revenues and cost in an IR environment, not a cost-of-service environment.  Because if it is the latter, then it is way beyond the bounds of this proceeding.  Perhaps he might comment on that.


MR. KAISER:  Mr. Shepherd.


Submissions by Mr. Shepherd:


MR. SHEPHERD:  It is an interesting question, because I'm not sure -- I'm just trying to think through the implications.  I suppose in one sense you can -- if you're doing good planning, you would say:  Okay, if we just let things, business as usual -- what are our costs going to be over the next five years?  What do we think is going to happen?  Then you could say:  Okay, now suppose we have an IR scheme.  What are we going to do differently to change our cost structure?  Do we know?  I mean, maybe we don't.  But that seems to me to be the distinction that Mr. Farrell is addressing, and I think that both those pieces of information are useful for the Board.


The first one, the implied cost of service one, 

-- that is, that set of forecasts -- is the one that helps the Board understand the base case that you are working from, subject to whether you agree with it.  And the second one is -- shows some of the potential for efficiencies to be gained.


So either would be useful information, and certainly either is relevant material.


[Board Panel confers]


MR. KAISER:  I think our view, Mr. Shepherd, is that the process, and this has been followed in a number of cases, sets out the dates for the interrogatories, the interrogatory responses.  But there is also a technical conference, and the technical conference should allow you to get clarification on deficiencies, if there are deficiencies on the interrogatories, well before the hearing, more than a month before the hearing.


MR. SHEPHERD:  I'm sorry, Mr. Chairman, maybe I misunderstood the Procedural Order.  My understanding is that before the technical conference we have to file our evidence, which means that we can't get information in the course of -- in order to prepare our evidence.  And secondly, that the technical conference is only about our evidence, not about the utility's evidence.  That's certainly my understanding of the procedural order.


MR. KAISER:  Well, I may have misunderstood.  It is quite common to have technical conferences that deal with interrogatory responses.  We have done that a number of times.


Perhaps if that is not in the process, we can have a look at that.  Because that may -- I mean we take your point, we don't want to be spending a lot of time during the hearing, whenever it starts, questioning on deficiencies on interrogatories.  We need to create a process well before that, where any deficiencies can be dealt directly with actual real people as opposed to these interrogatories passing back and forth in writing in the dark, as we used to do in the olden days, when Mr. Farrell and I used to do this stuff.  But it's a little bit more enlightened now.  


We would encourage you to get on with the interrogatories that you can ask, at this point, on the basis of the evidence you have.  If there is evidence that comes in later, we will obviously have to accommodate that.  If we have to accommodate a technical conference to deal -- have the company put forward witnesses to deal with interrogatories, we can establish that type of procedure.  That, I think, might be more productive than just saying: Produce this 14 bushel baskets of forecasted cost information.  It will put it in a context.  There will be some discipline on dealing with the deficiencies so that it doesn't creep into the hearing time.


MR. SHEPHERD:  I have two things, then, that I would like to raise, Mr. Chairman.  I think that is -- I am very good with that response, but I have two questions I want to raise.


We haven't heard from Mr. Farrell or Ms. Newland whether they object to filing this information.  The Board, having made the decision on issue 3.3, I would hope they wouldn't object to filing it, but rather than have to ask the interrogatories and have them say no, and then have a motion in October, it may be a good idea to know now if they are going to object to this stuff.  That's the first thing.  


The second thing is, as I understand your suggestion, it is that we all go away and figure out some suggestions for some alterations of the schedule in conjunction with Board Staff, and make some suggestions to the Board, which I think is a good one.  


But implicit in that, and the reason I am raising it, is there is a date for intervenor evidence, and, normally speaking, we would on Monday have to get going, because it is only a month away.


I would assume - and this is why I am raising it - that if there are additional interrogatories processes on the utilities' evidence that we will not be expected to file our evidence until those responses are in place, whether it is technical conferences or it is written interrogatories.  


The normal practice is we get to see their evidence first before our experts have to then file their evidence.


MR. KAISER:  Well, you get the interrogatory responses on the 4th of September, and you file your evidence ten days later.  That's what it says now.


MR. SHEPHERD:  Well, but we have now heard that a big chunk of evidence will not even be filed until September 4th and another chunk on September 25th, and then some interrogatories process for those after that would be provided to ensure that we can get the fullness of that information.


MR. KAISER:  Well, let's just deal with that issue.  If there is going to be subsequent evidence that is going to get filed -- I think you said, Mr. Farrell, one month before the hearing starts.  Is that when you are going to file the Exhibit C material, or can you do better than that?


MR. FARRELL:  I think the Exhibit C material, with the exception of the -- wait until I get my reference, Mr. Chair.


MR. KAISER:  Was it September 4th?


MR. FARRELL:  I think September 4th were for Exhibit C, tab 1, 2, 3, 4.


MR. KAISER:  Right.  It was the rates that were going to come in.


MR. FARRELL:  The cost allocations were later.  But I guess the -- if I might make a comment on the procedural schedule.  I agree with Mr. Shepherd that the way it is written now - and this is appendix A to Procedural Order 3 - that the technical conference was meant to supplant, if I can use that term, an interrogatory process for intervenor evidence.


But based upon your remarks, with which I concur, a technical conference may cut both ways, so to speak, if we're going to use that device to avoid a lot of wrangles in the actual hearing, is that a procedural -- or a technical conference, rather, may apply not only to intervenors, but also to the applicants, provided that the applicants have an interrogatory process of the intervenors.


So that was the reason why I was suggesting earlier that maybe we should try to caucus and see if we can come up with a mutually satisfactory procedural schedule which we can then put before the two of you and explain the rationale for what it is we may be proposing.  Then you can either bless it or change it or throw it out, depending upon your decision.


MR. KAISER:  I think that makes a lot of sense.  


We all have the same objective here.  We have to get this information in on a timely basis.  We have to test it.  We don't want to be doing it during the hearing.  If we have to create an extra technical conference to do it or if we have to modify this, we will do it. 


But as a starting point, why don't counsel see if they can work this out, and then the Board can be spoken to at the proper time?


MR. FARRELL:  To answer Mr. Shepherd's question of whether we're going to object to filing these things, we first saw the notice of motion on Wednesday, the morning of the issues conference.  So we actually haven't had a chance yet to look through the EGD records or to ask Enbridge Inc. what it may have, to see what it is we've got that may be responsive either to the motion or to an interrogatory that applies for the same thing.


It is somewhat difficult, if you look at paragraph 2 of the notice of motion, as to how wide the scope of it is, with words like "directly" or "indirectly", and so on.  So some judgment is going to have to be brought to bear.


MR. KAISER:  I think that was the Board's concern.  It has drafted a motion that is a bit overreaching, but I am sure in discussions you can narrow the focus and perhaps, between the two of you, you can understand really what he wants and you can respond as to whether you have it, and, if you do have it, when you can produce it.  


That would be the more efficient way to do it.


MR. FARRELL:  I agree.


MR. KAISER:  Is that satisfactory, Mr. Shepherd?


MR. SHEPHERD:  That's fine, Mr. Chairman.


The one thing that was missed in this discussion and I just want to make sure that it is clear is I was asking the Board to give me assurance, as a matter of principle, that I won't be asked to file my intervenor evidence before I have the utilities' case.


So if there is an additional process, that included in our discussions about what should be the revised schedule, should be:  What's the revised schedule for intervenor evidence?


MR. KAISER:  That's a reasonable request.  But consider this when you're discussing this with Mr. Farrell.  


It may be this evidence, in effect, it is coming in in two phases.  So there may be some of your case, if I can put it that way, that you can deal with the first wave of his evidence, and if you have to reserve and have a later filing date for evidence that would address the second wave, then we will consider that.


MR. SHEPHERD:  That's fair.


MR. KAISER:  You may not know at this time whether you would be calling evidence with respect to that aspect, which I guess is the first part of Exhibit C.  I don't think you need to call evidence with respect to rates.  You just like to see those sometime before the case starts.


MR. SHEPHERD:  Well --


MR. KAISER:  It would be a mathematical fallout of what his methodology is.


MR. SHEPHERD:  I'm actually more concerned with the filing of the forecast information and how much that will influence our experts on particular issues.


MR. KAISER:  Well, I think with respect to that, as discussed, see if you can narrow it down.  See if there is a clear understanding between the two of you.  Mr. Farrell has been around a long time.  He will be responsive.  If he has the stuff, he will get it to you as soon as he can.  Isn't that right?


MR. FARRELL:  Correct.


MR. SHEPHERD:  Thank you, Mr. Chairman.


MR. KAISER:  Anything else, gentlemen?


MR. SOMMERVILLE:  This impacts all of the other intervenors, as well.  Is everyone comfortable with what is being proposed at this stage?


MR. WIGHTMAN:  Yes, sir.


MR. KAISER:  Anything further?


MR. SHEPHERD:  I have one other procedural matter, and this is going to sound like going from the sublime to the ridiculous, but some of us at the end of the process claim for cost awards.


It would be the normal practice in a proceeding such as this to have one set of dockets that applies to the whole proceeding, and I think that is -- we have discussed with Board Staff and I think that is what everybody anticipates.


There have been occasions in some of the electricity proceedings where we have been asked at the end to split things up, and I am going to ask the Board today:  Do we need to contemplate that we'll have to split up our time between the two utilities?  Because, if so, we have to set up different procedures today.  I would rather not, but I am putting it on the record so I don't get surprised later.


MR. KAISER:  Well, we have had lots of combined hearings before.  It's not a new concept.  I can't imagine -- in smart meters, where we had 13 utilities that counsel were putting it in 13 buckets.  We will take that under advisement and get back to you.


MR. SHEPHERD:  Thank you, Mr. Chairman.


MR. KAISER:  Mr. Penny says he will do it 50-50.


MR. SOMMERVILLE:  There's an allocation issue.


[Laughter]


MR. KAISER:  Thank you, gentlemen.


--- Whereupon the hearing adjourned at 1:51 p.m.
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