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NO UNDERTAKINGS WERE FILED DURING THIS PROCEEDING


Friday, July 13, 2007


--- On commencing at 9:32 a.m.


MR. KAISER:  Please be seated.


The Board is sitting today in connection with a procedural order issued on July 9th.  That order relates to an application that was filed by Union Gas Limited on May 11th under section 36 of the Ontario Energy Board Act seeking orders from the Board approving a multi-year incentive rate mechanism to determine rates for transmission and distribution effective January 1st, 2008.


On the same day, the Board received an application from Enbridge Gas Distribution Inc. under the same section of the Act for orders affecting distribution and transmission rates, the same day, January 1st, 2008.


The Board then, on May 25th, elected to combine these applications and issued a notice of application for combined proceeding and on June 27th issued a procedural order setting out the timetable with respect to the combined proceeding.


The next day the Board received a letter from Enbridge indicating it was unable to comply with the timetable, requesting a delay or adjournment of one month from the date in which the company's rate application decision was rendered by this Board.


Subsequently, on July 3rd, the Board received a letter from Union asking that at least for its case the matter proceed in accordance with Procedural Order No. 1.  


Subsequent to that, letters were received from a number of intervenor groups, for the most part approving Enbridge's request for an adjournment, but asking that the proceedings remain combined.


On July 9th, as I said, the Board issued a procedural order setting down this matter for today to hear submissions from the parties as to the scheduling of this case and whether it should proceed separately or in a combined fashion.


May I have the appearances, please?


APPEARANCES:

MR. MILLAR:  Good morning, Mr. Chair, members of the Panel, Michael Millar, counsel for Board Staff.  With me to my left is Mr. Richard Battista and to my right Ms. Laurie Klein. 


MR. WARREN:  Robert Warren for the Consumers Council of Canada.


MR. KAISER:  Mr. Warren.


MR. THOMPSON:  Peter Thompson for the Industrial Gas Users Association.


MR. KAISER:  Mr. Thompson.


MR. POCH:  David Poch for the Green Energy Coalition.


MR. KAISER:  Mr. Poch.


MR. SHEPHERD:  Jay Shepherd for the School Energy Coalition.


MR. KAISER:  Mr. Shepherd.


MR. PENNY:  Mr. Chairman, my name is Michael Penny.  I'm counsel for Union Gas, and on my right is Mr. Mike Packer and on my left is my colleague, Mr. Crawford Smith.


MR. KAISER:  Mr. Penny.


MR. FARRELL:  Good morning, Mr. Chairman.  Jerry Farrell appearing for Enbridge Gas Distribution.  To my left is Patrick Hoey, to my right Rick Campbell.


MR. KAISER:  Thank you.  Mr. Adams.


MR. ADAMS:  Tom Adams on behalf of Energy Probe.  With me is David MacIntosh.


MR. KAISER:  Thank you.  


MR. HASSAN:  Fred Hassan, on behalf of the Power Workers' Union.


MR. KAISER:  Thank you.


MS. DeMARCO:  Elisabeth DeMarco on behalf of TransAlta Energy Corporation, Coral Energy Canada and Superior Energy Management, a division of Superior Plus.


MR. KAISER:  Ms. DeMarco.


MS. YOUNG:  Valerie Young on behalf of the Ontario Association of Physical Plant Administrators.


MR. KAISER:  Ms. Young.


MR. BUONAGURO:  Michael Buonaguro on behalf of the Vulnerable Energy Consumers Coalition.


MR. KAISER:  Thank you.  


MR. LOKAN:  Andrew Lokan on behalf of Power Workers' Union.


MR. KAISER:  Thank you.  

Procedural matters:

All right, what's the order of business, Mr. Millar?


MR. MILLAR:  Mr. Chair, I've only had the very briefest of discussions with my friends regarding order.  Board Staff does have a very brief submission which I was hoping to give off the top, in case any parties wish to respond to it.  But aside from that, I am not exactly sure of what the order will be.


MR. KAISER:  All right.  Well, why don't we start with you and we will proceed down the line, starting with Mr. Warren.  Go ahead.


SUBMISSIONS BY MR. MILLAR:

MR. MILLAR:  Thank you, Mr. Chair.  As I say, this will be quite brief.  I think that the key issue before the Board today is whether the Union and Enbridge incentive regulation application should be heard jointly or whether they should be heard separately, and, if heard jointly, presumably there would be a delay in the schedule.  


Staff will not be speaking in favour of a particular procedural outcome.  Our submissions are limited to outlining Staff's view of the likely implication of the two approaches.


As the Panel knows, the review of incentive regulation mechanisms for natural gas utilities started last fall using a consensus-building approach to the various elements that would make up the IR mechanism for the natural gas utilities.  


The output of that approach was an OEB Staff discussion paper setting out Staff's initial thoughts on the elements of an incentive regulation framework for Ontario's natural gas utilities.


Union has filed an application that is substantively in conformance with the model put forward in the Staff discussion paper.  Enbridge intends to file an application in about three weeks, I believe, that will propose a different incentive rate method.


The first issue to consider is the Panel's expectation as to whether the Board is trying to achieve a common incentive regulation methodology from the proceeding or proceedings, as the case may be, or whether it is enough simply that the two utilities have rates set under an incentive rates framework with possibly differing incentive rate mechanisms.  


Both utilities have filed or will be filing a multi-year incentive regulation plan to be approved by the Board.  Union has already filed the evidence supporting its request, which includes a price cap proposal.  Although Enbridge has yet to file, it has indicated that it will propose a per-customer revenue cap, I believe.  


While the details of its proposal will not be available for a number of weeks - and, again, I believe it is about three weeks now - all indications are that the proposal will be substantively different from the proposal by Union and from the proposal put forward by Board Staff as part of last winter's consultative process.


The Board has established a policy that incentive rates should be in place for the gas utilities.  Despite possible differences in approach, both utilities have filed or will file incentive rate plans.  In that sense, both utilities have followed the Board's policy.


In our submission, what must be decided is the desirability of incentive rate plans with consistent rate methodologies.  Against this consistency must be weighed the likelihood for possibly significant retroactivity if the hearing continues as a combined hearing with a delayed schedule.  


This is a concern in particular for Union Gas, as I am sure we'll hear from Mr. Penny or Mr. Smith later, and they have reflected that in their correspondence to the Board.


Union has indicated in its application and its previous letter that rate retroactivity is not merely a question of whether it will be able to collect the revenues stemming from a Board-approved rate increase, but it is also an issue of customer impact and its relationship with its own customers.


Simply put, if the starting point is that there should be consistency in the rate-setting methodology, then the most effective manner of achieving such symmetry is no doubt to continue with combined proceedings.


If, on the other hand, it is the Panel's view that the utilities need not have consistent mechanisms as long as they are both under incentive regulation and continue to improve efficiency in their operations, then there is less to be gained by having the two cases heard together.


Now, the second issue, which I have already alluded to, is rate retroactivity.  If having similar incentive regulation mechanisms is determined to be of paramount importance, then the proceedings could proceed in a combined fashion on a delayed schedule.  The delay for Union Gas would begin with the need to await the filing from Enbridge, which will happen in about three weeks.


But the Board should consider that there may be further delays beyond the delayed filing due to the difference in proposed methodologies and the resulting scope of the examinations of each of the elements of the respective methodologies.


Union has filed a method that has been considered by the parties through stakeholdering over the past six months.  It may not be a consensus view, but it is, in our submission, not unlikely that Union's application will proceed in a different fashion than Enbridge, and quite possibly more quickly.


Enbridge will propose a method that differs from the rate cap scheme.  Parties will need to understand how this method is to work and to explore its benefits and the downside of that, as well.


This could mean more extensive examination from the interrogatory process through the oral hearing stage.


So if rate retroactivity is an overriding concern, then splitting the proceedings would be less likely to result in retroactive rates, at least for Union.  


And, Mr. Chair, subject to any questions you have, that is my brief submission from Board Staff.  Thank you.


MR. KAISER:  In Procedural Order No. 1, when were we scheduled to start this hearing?


MR. MILLAR:  I believe October 4th, if I am not mistaken.


MR. KAISER:  If the Enbridge adjournment is accepted, when is the start date?


MR. MILLAR:  Well, I guess we will wait to hear from Enbridge on exactly how long they want.  I believe they're meant to file three weeks from today, so that presumably would push the whole schedule three weeks back, subject to the availability of the hearing rooms.  


Mr. Battista has shown me a date.  I think a proposal you may hear is October 29th, so at the end of October rather than the beginning.


MR. KAISER:  All right, thank you.  Mr. Warren.


MR. WARREN:  Mr. Chairman, may I suggest that it may make more sense and be more efficient if the utilities go first, so that they express their positions so we can respond to them.


MR. KAISER:  I think you're probably right.  Any problem with that, Mr. Penny?


MR. PENNY:  Well, yes.  My only concern, Mr. Chairman, about that is that there is outstanding today a procedural order which Union is compliant with so far.  And what's on the table today, as I understood it, was those who want to change that procedural order.


It seems to me that we're, in effect, a respondent in this proceeding, not the applicant.  So it seems -- my proposal would be that those who want the Board to change or issue a new procedural order have the onus and that we should be responding to them.  


MR. KAISER:  I would do that, Mr. Warren.  We will give you a chance to reply to Mr. Penny if you need it. 


MR. WARREN:  Just one further thing, sir.  It would certainly help me to find out what Enbridge's current position is in terms of filing and what their concerns are so I can understand that. 


MR. KAISER:  That's fair.  Mr. Farrell.  


SUBMISSIONS BY MR. FARRELL:


MR. FARRELL:  Thank you, Mr. Chair.  


I will begin by stating the obvious.  Enbridge is not in compliance with Procedural Order No. 1, and we appreciate opportunity to speak to the procedural schedule today.  


I also, in the course of my remarks, want to seek some clarification of certain provisions in Procedural Order No. 1.  Let me begin with the procedural schedule.  


Ms. Newland’s letter of June 28th explained why Enbridge needs four weeks from July 5th or three weeks from today.  That's the day we received the 2007 rates decision, and we need that time to complete the preparation of the written evidence that will support the application.  Mr. Millar is correct, the Enbridge proposal is a revenue per customer cap.  If there are any questions about that, I will have Mr. Campbell explain the implications or the mechanics at a high level, if that is the Board's wish. 


So that would have us filing our evidence on Thursday, August 2nd, four weeks from July 5th.  We note in passing, Mr. Thompson's suggestion on behalf of IGUA, that the filing day be August 7th.  We have no objection to that, either.  


So that brings me to I think the question that Mr. Millar described as the key issue for the Board and that is should there be a combined proceeding, or not?  


Enbridge favours a combined proceeding, at least at the outset.  Ms. Newland in her letter said that Enbridge would not object to the separation of the two cases.  That is still the case but our preference is to start as a combined hearing, so that common issues can be considered for both utilities in the same -- at the same time in the same venue.  


We think - and I won't go into a lecture on procedural fairness and so on - but we think that procedural fairness is an issue you should consider carefully, in deciding whether to go combined or separate.  I won't repeat the submissions the intervenors have made in that regard.  You already have them in their letters.  We concur with most of those submissions. 


I should say, in seeking a delay in the procedural schedule, that retroactivity is also a concern for Enbridge, but we want to be able to be in a position to take our best shot, so to speak, at preparing our written evidence in support of the revenue per customer cap.  


I also want to address, before I get to the clarification issue, Procedural Order No. 2 said that there would still be the issues day, issues conference and issues day as scheduled in Procedural Order No. 1.  We would submit that that should be deferred until after Enbridge has filed its evidence and other parties have a chance to look at it, in order to consider what issues pertain to Enbridge as opposed to what issues pertain to Union and in addition what are the common issues. 


So we're asking you in effect to postpone the procedural schedule including the issues conference and issues day until a point subsequent to Enbridge's filing of its written evidence.  


That brings me, now, to Procedural Order No. 1, and these are requests for clarification.  


Paragraph 6 deals with written interrogatories to both utilities and on the specific economic group report that Board Staff has filed.  


Enbridge is assuming, subject to your clarification, that it is entitled to submit interrogatories on the PEG report.  And we also assume that we would have a right of reply to the PEG report.  Our ultimate right of reply, of course, comes after all of the other cases are closed, the intervenor cases and Board Staff cases are closed, but the convention is that if there's going to be a reply by utility it be done in writing so people know in advance what the reply is.  The procedural schedule doesn't contain that particular procedural step and we would ask you to consider it.  


The other item of clarification is the settlement conference.  This is in paragraph 11 of Procedural Order No. 1.  We read it as stating there will be a combined settlement conference.  We're not sure that that is the most efficient way to proceed.  We note that in the NGEIR proceeding there were separate settlements and these are ultimately rate cases and so we submit, for your consideration, that there should be a provision for separate settlements.  There may be agreements that we can reach with intervenors that Union can't and vice versa.  


I think just one last thing, Mr. Chairman.  We don't subscribe to Mr. Millar's suggestion that there could be further delays due to differences in the IR scheme.  I heard him, at least the implication I took from his remarks is because Enbridge was proposing something other than a price cap, that it could take longer.  I don't think that that judgment should be made until after the evidence is filed and people have a chance to review it to see whether or not a delay is inherent in a difference with Union and a difference with the staff report.


Those are my submissions.


MR. KAISER:  Thank you, Mr. Farrell.  Mr. Warren.  


SUBMISSIONS BY MR. WARREN:


MR. WARREN:  Yes, Mr. Chairman.  My client instructed me to write to the Board following Ms. Newland's initial letter, to indicate my client's support for Enbridge's request for a delay in the filing requirements.  


In our respectful submission, it was just a matter of basic fairness to allow Enbridge the additional time to file an application at the time after the receipt of its decision.  


Now, subsequent to that the issue of the bifurcation of the processes arose.  Our client's view is that the application should be heard at the same time and there are several reasons for that.  


The first is that there are, and will be, issues common to the two applications.  I respectfully disagree with my friend, Mr. Millar, when he says that there is -- the Union application will proceed more expeditiously because their application conforms more to the Board Staff model, if I can call it that.  


In Union's application, and in Enbridge's application, there will be -- there must be, in our respectful submission, keeping in mind this is a five-year incentive regulation scheme being proposed, which will have significant impact on the interests of ratepayers over the course of five years and what is required, as a kind of base level position is a comprehensive review of all of the available options.  


There is, in my respectful submission, no consensus position on what the appropriate role ought to be.  So it will be reviewed in the Union application; it will then have to be review again in the Enbridge application.  And that, simply, from a practical point of view, makes no sense to us.  In addition to which there is a real issue of fairness involved in this.  


Let's take for example the issue of, if Union proceeds and there is a review of all of the alternatives, as inevitably there will be, and a board reaches a decision of some kind on that, and then Enbridge comes along and the same issues are canvassed again.  It is not just a matter of fairness –- sorry, a matter of efficiency, it is an issue of fairness to Enbridge if their application is considered after the fact.  


In addition to which, there is value in determining whether there should be common elements to this.  That was the premise on which the whole process began, or at least I understood the process began last October, was to see if there could be common elements.  That is a valuable thing.  It is far more difficult to do that if the applications proceed separately.  It is far easier to do that if they proceed at the same time in a common process.  


I understand the concern with respect to rate retroactivity.  It is a legitimate concern.  Small "C" consumers have complained in the past about retroactive rates.  But you have to balance the concern of retroactivity against the inevitable concerns about fairness in process, which I have expressed, about the additional cost and efficiency of running applications seriatim, and the confusion that will inevitably result if you do that.  Those are important considerations which balanced against retroactivity, and, in our respectful submission, makes the risk of some retroactivity justifiable.  In our respectful submission, it simply does not make sense to separate these applications, that the application should run from the time -- you should simply move the clock back on the procedural order to a point three weeks hence when, as we understand it, Enbridge is going to file its application.  


My final submission is just to take up on the final point made by my friend, Mr. Farrell, with respect to issues day.  Issues day is supposed to be in the next week, and, on that day, Enbridge will be saying and -- presumably will be saying, Well, you have to reserve the right to have common issues on this thing.  


As of the beginning of this week, we have run into the very difficulties of confusion and potential unfairness that we have expressed.  


Those are my submissions, thank you.


MR. KAISER:  Thank you.  Mr. Thompson.


SUBMISSIONS BY MR. THOMPSON:

MR. THOMPSON:  Thank you, Mr. Chairman, Members of the Board.


In considering the procedural points before you today, I suggest that you apply the following guiding principles.


First, it is my submission that a generic hearing of common issues pertaining to the incentive regulation regimes for both Enbridge and Union was always contemplated from the outset.


I submit that policy was for good reason.  It has efficiency and cost-effectiveness rationale.  These common issues, in my submission, should be considered once, not twice.  So from a principle perspective, I urge you to adhere to that concept when considering what is before you today and suggest that if you do, you will find that it is inappropriate to sever the common issues from these cases.


The common issues should remain within the ambit of the combined proceeding.


I will come to what the common issues are in a moment.  A corollary of that, though, is that only clearly utility-specific issues should be severed, if there is going to be any severance.


The other point that I would like to suggest that you should take into account as a guiding principle - and this is building a bit on what others have said - is this, that these IR regimes, whether it is one type of regime or different regimes for each utility, these regimes that the Board ultimately approves will have major significance for all stakeholders.  


And in my client's submission, it is important that the pros and cons and all of the implications of the different alternatives be carefully considered.


I made this point in the letter that we sent in on behalf of IGUA.  We suggest that a rushed consideration of matters is not in anyone's interests.


So with that, let me just touch on, briefly, what we suggest are the common issues.  And the point of departure for this analysis is -- and you don't have it in front of you, but you can check it.  At page 2 of Union's prefiled evidence, there is a summary of its price cap plan proposal, and they list some categories of topics in that plan, but one of them is price cap versus revenue cap.


I submit that's a common issue, an issue in common to both of the Enbridge and Union proposals, and I would add to it, and other alternatives.


So, if you will, a threshold common issue is revenue cap versus price cap versus other alternatives.


I suggest to you it is premature to do as my friend Mr. Millar says, determine now whether these two utilities can go down separate paths.  They can ask to go down those paths, but you can't prejudice the positions of somebody in Enbridge's case, for example, that says they should be on a price cap.


I would suggest that if you do the severance now on the basis Enbridge is going to do something different, you may be prejudicing the position of those that will be suggesting a revenue cap for Enbridge is not appropriate.


So that is one common issue that should remain common.


In terms of the elements of incentive regulation regimes, I suggest common to whatever -- whether it is price cap or revenue cap, you have the X-factor issue, and that is productivity differential, input price differential, average use if it is brought into account.  That is common.  You have the inflation factor.  That's common.


This question of segregation between service groups within each utility is common.  Y-factors is common.  Z-factors is a common issue.  Plan duration is a common issue; off-ramps.  Earnings sharing, which is on the Board's issue list, we're pleased to see is common.  Reporting is common; marketing, rate flexibility, non-energy services.  These, again, are topics in Union's plan.  I suggest those are all common.  


The only issue in Union's application, that I can find, that is clearly utility-specific is Union's proposal to adjust its base rates.  And they are proposing some -- amongst items from previous Board decisions, they're proposing a one-time adjustment to reflect a different weather methodology.


So that is something that's Union specific, but that is, to my mind, the only thing that could be hived out of that case.


So we support the proposition that these cases should be kept combined, certainly at this stage.  In terms of the time limits, we've suggested that they be pushed back - I think our suggestion was about a month, about four weeks - to accommodate the Enbridge filing, and others can do the math as to what that does to the schedule.


I think, as a practical matter, it would push off a decision on common issues by about four weeks.  I can't see that that prejudices anybody, and it is certainly in the interests of everybody that there be one decision on common issues.


There is only -- in terms of the schedule that is in Procedural Order No. 1, we don't have any problem with the clarifications Mr. Farrell proposes.


There is just one period that we question the reasonableness of, and it is in paragraph 7:  Interrogatory responses from the companies and PEG are to be delivered on a deadline date, and then intervenors are to file their evidence one week from that date.  We question whether that is really reasonable and suggest it should be at least two weeks.  

But subject to that, I think we can support the time limits that -- the gaps that are set out in the schedule.


Unless there are any questions, those are my client's submissions.


MR. KAISER:  Mr. Thompson, the argument against the adjournment is retroactivity, basically.  Does that concern your client?



MR. THOMPSON:  Yes, I would say retroactivity always concerns my client, but there are ways, I think, that that can be addressed in any rate orders that issue.


If there has to be a trade-off between getting this right and having common issues determined in one proceeding rather than two, then this issue of retroactivity should be of lower priority than the other principles.


MR. KAISER:  Thank you.  Mr. Poch.


SUBMISSIONS BY MR. POCH:

MR. POCH:  Thank you, Mr. Chairman.


Let me just say I support -- we support Enbridge's request for a delay.  We think it is reasonable in the circumstances, and I support the submissions that have been made by my friends in writing and orally thus far this morning.


Two things I am here to add, Mr. Chairman.  First of all, on this question of retroactivity, I think it may be an illusory difference.  We may be into retroactivity in any event, just because of the timing and the complexity of this case and the amount of time the Board is going to need to deliberate.  It is just a matter of the degree of retroactivity.  


Secondly, I can imagine, if the cases proceeded separately, every party and both utilities are going to be in each case, and the Board, in the end, may well not be anxious to issue a decision in one until the other has concluded for the reasons that have been spoken of, in terms of procedural fairness and the -- the actual procedural fairness and the image that would be cast over the second procedure.  


So I am not sure that there is any real benefit, in terms of -- for Union in keeping it as a separate proceeding.  


Now, specifically for the position of my client, as the panel is aware, our issues before the Board tend to be confined to the DSM issues, incentive issues and the incentives that companies have, the companies have for system expansion.  


We now have the two proposals likely before the Board, price cap and revenue cap.  Revenue cap has a potential to significantly simplify the incentives, the regulation of both of DSM and of, certainly in the case of the OM, and certainly changes the incentives to the utility price cap 

-- rather revenue cap per customer for system expansion.  


So from our perspective, it is very attractive for the two cases to be heard together.  So we are not -- we will have the utilities putting the two perspectives before the Board, probably avoids the need for us to bring any evidence.  We can go through it once and we can have a full discussion of the merits of the two overall approaches.  


We think there is great value for the Board and for transparency and good regulation having a common approach to the two utilities.  Ultimately it is likely to be our position before you and obviously having the two, the hearing combined facilitates that possibility.  


Finally, Mr. Chairman, just as a practical matter especially for part-time intervenors flying in for a day or two here or there, one combined hearing is going to be more cost-effective for us, and we presume for all parties and the Board, than having two.  It is hard to imagine that a combined hearing would take longer than two individual hearings.  


Thank you, Mr. Chairman.  


MR. KAISER:  Thank you.  Mr. Shepherd.  


MR. POCH:  Oh, Mr. Chairman, I should just mention, and it may be obvious though.  The generic DSM proceeding set up a regime for both utilities, a generic regime for both utilities which has a sunset date that is going to be right in the middle of any of the PBR periods that are proposed, be it three or five years here.  


The question of the melding of these two overlapping periods and regimes was something that was specifically settled in the generic case and adopted by the Board, that was at least in part, part of issue 1.2 in that case.  


So, again, from our perspective, it would be particularly helpful to have the hearings combined here so that we can take that combined process and have it logically proceed without having to go through two proceedings for that.  


Thank you.  


MR. KAISER:  Thank you.  Mr. Shepherd.  


SUBMISSIONS BY MR. SHEPHERD:


MR. SHEPHERD:  Mr. Chairman, Members of the Panel, let me just comment on one thing that Mr. Farrell said.  


He suggested that it may be preferable to have two separate ADRs in this process, even if they're together.  We would just like to comment that he has used the NGEIR example, but in fact, a very successful ADR was the one that Mr. Poch has just referred to, the gas DSM combined proceeding and we think that is a better model and combined ADR in fact is a good idea.  


That is a side issue, but I didn't want to forget it.  


Let's -- what I want to do is start back at the sort of underlying premise here, which is -- appears to be that because the two utilities are filing on different bases, that somehow justifies having their cases heard separately.  


I think that the choice of how they file is really irrelevant, because the utilities don't decide how they're regulated, the Board decides how they're regulated and the Board has to make that decision based on principles and will have to have a full and complete debate on what the appropriate method is, in Ontario, of proceeding with incentive regulation.  


So we said to ourselves, well, what happens if you bifurcate?  The answer is obviously you hear Union first.  In Union, you have to have a full debate on those principles.  Enbridge has to be there.  They can't let that go ahead and have that debate happen without them having an influence if they're taking a different position.  In fact, it would be interesting to see what is their position in the Union case?  Maybe Mr. Farrell, when it is -- when he has a chance to reply, should comment on this.  In the Union case, does Enbridge take the position, Well, no, price cap is the wrong way to go.  Revenue cap is the right way to go.  


In an ADR, are they the outlier?  Do they take to it to hearing?  How does this happen?  They can't just not do anything because then they're stuck with a decision in one that might be inconsistent with what they want and it increases the hurdle they have to overcome in their proceeding.  So that is the first thing.  


The second thing is, once we get to the second proceeding, the Enbridge proceeding, they then have to demonstrate, first, that they're materially different from Union.  I guess there is some reasonable expectation they might be able to show that they are quite different as a utility from Union.  But that is not all they have to prove.  They also have to prove that that difference is sufficient to justify a conceptually different IRM structure.  That whatever the principles were that the Board has already debated and decided were the right way to go in this province, don't apply to Enbridge because they're so different.  We think that is very unlikely they will be able to demonstrate that, but great.  It means their proceeding will be longer because they will have this hurdle to overcome.  


Now, what we think is going to happen is at the end of the day the Board will have to either decide that they have met that onus, or not.  And if they decide that they haven't met that onus, to impose essentially the same set of rules on Enbridge as apply to Union.  The result of that is the whole second proceeding is completely duplicative and wasteful.  Let's not just -- it is not just a question of cost.  Yes, the cost of another proceeding is millions of dollars; I get that.  But in is also a question of the Board's schedule and the Board's priorities.  This is not a period in the Board's regulatory calendar in which you have lots of spare time.  You have 25 or 30 cost of service applications in electricity coming up in a month.  


So having an extra proceeding and extending the amount of time that you have to spend on these issues is not, in our submission, in the Board's interest and a good way to set your own priorities.  


Finally, I wanted to raise one other question and that is, the Board would have to decide, if you were going to bifurcate, do you have two different panels hearing the two cases?  Or the same panel hearing the two cases?  Obviously there is pros and cons to each.  But the disadvantage of having different panels is that you have the potential that one panel will second-guess the other, or will have an inconsistent decision.  


The disadvantage of having the same panel is that you know anybody who is aggrieved by the result - and not everybody is going to be happy with the result, we can be fairly sure of that - is going to say, Well, you must have been considering evidence from that case that wasn't in this case.  Which you're not allowed to do.  


So you are faced with a very difficult situation when you are hearing all of the same issues for two utilities that are basically in the same position.  I think that is not in the Board's interest and it is not in the interests of the utilities or the ratepayers.  


Subject to your comments, those are our submissions.  


MR. KAISER:  Thank you.  


MR. SHEPHERD:  Oh, Mr. Chairman, let me add one more thing.  You asked the question about retroactivity.  You know that the School Energy Coalition has been hot on that issue, and we still don't like the idea that these rates are going to be retroactive.  I am not going to say anything different, but we also understand that if you have to trade off the additional cost and the additional -- the wasted effort involved in doing these things separately against a month additional retroactivity, when you're -- there is going to be retroactivity anyway in some way.

It seems to us that it is better to get it right and to take a month longer, than to take the less appropriate procedural approach.


MR. KAISER:  Thank you.  Mr. Adams.


SUBMISSIONS BY MR. ADAMS:

MR. ADAMS:  Thank you, Mr. Chairman.  I am largely in agreement with the submissions that you have received from Enbridge and from the other intervenor representatives.


I am going to try and focus my remarks on just the areas where we take a different view or have something that we hope is of use to the Panel and that is unique to our perspective.


With regard to the question of retroactivity, Energy Probe submits that the issue of principle with regard to retroactivity bears most particularly on the timeliness of providing consumers with information with respect to the cost of commodity, where there is real fluctuation in price, whereas with respect to connection-related charges and network-related charges, that the question of retroactivity is really mostly an issue of optics and is not one that bears on the long-term interests of consumers in a direct fashion.


So we support the position that Mr. Thompson has put forward that the question of retroactivity should be given a lesser priority for that reason.


With regard to the advantages of hearing the matters together, the only submission I will make on that point is that given the problem of information asymmetry that has -- that makes regulations so difficult as a general matter, the Board has had a long tradition of upholding and taking advantage of the comparison -- the approach of relying on comparison.


We believe that that historic approach has stood the Board in good stead, and we hope that issue of comparison is strong in the Board's mind when it is making a decision on this case.


With regard to the practicality of bifurcation, I am very favourable to the views that you have heard just espoused by Mr. Shepherd on this point, but I have one thought to contribute in addition to that, and that is that our survey of the upcoming schedule of the Board, coming into this fall and into the early part of the winter, includes a couple of major items:  A review of OPG's regulated operations; there is an expectation of filing of the IPSP; we've got filings expected from 26 electric LDCs. 


And we see this as one of the most challenging schedule outlooks that we have seen from the Board in perhaps -- well, perhaps ever.


This is not something that -- this is totally within the Board's own consideration as to its own schedule, but we would draw attention to the challenging schedule and the advantages, therefore, of having a common panel for review of these gas matters.  


The final submission that I will make to you is with regard to some unique items.  There are going to be some items that are going to appear that are going to have to be dealt with.  Just one recent example that arises is with respect to risk management, where Union is the only utility that is in that business now.


So there will have to be accommodation for the uniqueness of the utilities, but we think that that can be undertaken within the non-bifurcated process.


Subject to your questions, those are my remarks.


MR. KAISER:  Thank you, Mr. Adams.  Ms. DeMarco.


SUBMISSIONS BY MS. DeMARCO:

MS. DeMARCO:  Thank you, Mr. Chair.  My submissions reflect the perspective of three unfunded intervenors that participate surgically in these proceedings on key issues, and just by way of a quick glance around the room, I think I have represented or do represent the only three non-utility unfunded stakeholders in the room.


So certainly the submissions relating to cost and efficiency resonates quite strongly with my clients.


Not only are costs to the Board and to intervenors a concern, but certainly Mr. Millar's points relating to the consistency of the Board in relation to the application of its past decisions, in our perspective, particularly the application of the natural gas forum decision and the natural gas electricity interface review decision, is particularly important and warrants a combined proceeding.


In addition, just to add to my friend Mr. Thompson's list of common issues that certainly would benefit from a common proceeding, my marketing clients have concerns regarding the proposals pertaining to the application of the gas distribution access rule, which is in Union's evidence at page 10; direct purchase administration charge, which is in Union's evidence at page 12 and page 22; the marketing and flexibility issues at payment 17, all of which are likely to be common issues associated with Enbridge's application. 


On the power generation side, at page 17 and 18 in Union's evidence, they refer to new services for power generators and NGEIR implementation, specifically.  And, moreover - certainly last but not least - the treatment of gas cost and transportation as Y-factors and the associated flexibility of Z-factors are also likely to be common issues for Enbridge and are of particular concern for my clients.


So on that basis, we would certainly support a combined proceeding.


I do understand that Enbridge has raised concerns regarding procedural fairness and having sufficient time to file their evidence.  Similarly, I anticipate that Union will raise concerns regarding procedural fairness pertaining to rate retroactivity. 


We support Mr. Poch's submissions that rate retroactivity may be an issue regardless of whether the proceedings are combined.


Certainly should the Board find a King Solomon solution to allow Enbridge additional time, but not as much time as requested, to afford Union less concern about rate retroactivity, we certainly wouldn't be opposed to such a solution.


Last, but not least, my friend Mr. Farrell made submissions to the effect that the settlement negotiations should be separated.  We do not support that position.  We do think there are a number of common issues that would warrant a fulsome discussion with all intervenors, including both utilities in the room.  That may result in two separate settlement agreements, but nonetheless I think the canvassing is certainly very beneficial and increases the efficiency of the process.  


Those are my submissions.


MR. KAISER:  Thank you.  Ms. Young.


SUBMISSIONS BY MS. YOUNG:

MS. YOUNG:  Thank you, Mr. Chair.  I will be very brief.


OAPPA falls into the group that supports a combined proceeding, and, as others have outlined it, it supports a combined proceeding as being the more efficient and cost-effective and logical approach for addressing an incentive-regulation regime for the two utilities that will involve the discussion of common issues.


Therefore, in light of its support for the combined proceeding, OAPPA also supports Enbridge's requested extension for the filing of its evidence and the adjustment of the remainder of the schedule in a proper fashion.


With respect to retroactivity, it is a concern to the universities, yes; but as also noted by others, it needs to be balanced opposite a comprehensive examination of common incentive regulation issues in an effective and efficient way.


Those are my submissions.


MR. KAISER:  Thank you, Ms. Young.  Mr. Buonaguro.


SUBMISSIONS BY MR. BUONAGURO:

MR. BUONAGURO:  Thank you.  VECC also falls into the camp that supports to maintain a joint hearing and supports a new schedule to allow Enbridge to file its evidence and we support the submissions made before us.  


It is my understanding that only Union is actively seeking a bifurcation.  It was clarified today, at least in my mind, that Enbridge don't object to a bifurcation but they would actually prefer it be a joint proceeding.  


My understanding is that Union's position is set out in its letter of July 3rd to the Board and that the two main issues are concern about retroactivity, and you have heard the number of submissions on retroactivity.  


Simply put, concern over a few months of retroactivity shouldn't outweigh making sure that the five-year rates that follow that period are appropriate and we think a combined proceeding is the best way to do that.  


As well, in my experience before the Board, this is the first time where retroactivity has been raised a good six months before it is actually going to happen, so it would appear to me there is lots of time to seek a solution, if one is necessary, to address the retroactivity question.  


The second concern, in that letter, is -- I think Mr. Shepherd pointed this out.  It appears from the letter, in paragraph 2 of the main letter, that there is an assumption that just because they filed for two different regimes that they will necessarily get two different regimes, and that for that reason there is no common elements.  I think you ever heard several submissions that that is not -- simply not the case.  Just because Enbridge has filed for a revenue mechanism, base mechanism, doesn't mean they're going to get one.  


The whole point of the proceeding, as I think Mr. Warren pointed out in his submissions, was that we would hear these issues together and determine, if possible, whether a generic IR regime for both utilities was appropriate and plausible, and through that process, if it turns out that they are more appropriate distinct IR regimes for both utilities then so be it but we can't make the determination before the evidence is in on both proposals.  


So subject to any questions, those are my submissions.  


MR. KAISER:  Thank you.  Mr. Lokan.  


SUBMISSIONS BY MR. LOKAN:


MR. LOKAN:  Thank you.  The Power Workers' Union, as well, is against bifurcating the proceedings.  


We agree with Mr. Warren's and Mr. Thompson's submissions and those of the other intervenors before us.  


There are many common issues that are bound to arise in these proceedings, including the threshold issue of the merits of a price cap versus a revenue cap regime or indeed other alternatives.  


It is hard for the Board to assess that as a preliminary matter as you are being asked to today, whether one or both are viable or appropriate.  


It would be much better for the Board and the parties to have the benefit of the full record of having both sets of filings and both proposals before you in all stages of the hearing.  


It is more costly and inefficient to have two hearings with such a degree of overlap, speaking as another non-funded intervenor.  


We're also talking only about, as I understand it, a three- to four-week delay or perhaps even less, if the Board were to shorten the time for Enbridge's filings.  


In terms of the adjustments to the schedule, we would support putting the whole schedule back by whatever amount the Board thought was appropriate.  We do agree with Mr. Thompson's comments about the one-week gap between intervention -– sorry, between interrogatory responses and intervenor evidence filings.  Perhaps that could be made a little longer.  And we also, for the reasons given by Mr. Shepherd, were -- we don't believe there should be two separate ADR processes.  


So those are the submissions of the Power Workers' Union.  


MR. KAISER:  Thank you.  Mr. Penny.  


SUBMISSIONS BY MR. PENNY:


MR. PENNY:  Yes, thank you, Mr. Chairman.  Indeed the issue, as you noted at the outset, does arise because of a concern over a delay and the consequent effects of retroactivity resulting from an inability to implement rates prospectively from January 1, 2008.  


The avoidance of retroactivity is, indeed, a very significant motivator for Union and, we believe, its customers i.e., those who are actually paying the bills. 


In the commercial world, of course, a huge value is placed on certainty and retroactivity in rates undermines certainty.  It is a concern of Union, of course, as a corporate, commercial corporate entity and more importantly it is a concern of those who are paying the bills, Union's customers.  


It is important to remember, Mr. Chairman, Members of the Board, that the loss of January 1, 2007 prospective implementation date means that the retroactivity is occurring in the period of Union's highest consumption, so the period when Union's customers' bills are at their greatest.  This means that the impact of retroactivity is of course therefore exacerbated, because that is when the heaviest through-put is occurring.  


It is easy, and you have heard this from some the submissions this morning, to fall into the trap of thinking, Oh, well it is unlikely we're going to make January 27, 2008 -- or January 1, 2008 anyway.  And once we're, once we have tipped over the retroactivity cliff, what difference does it make?  


It makes a huge difference.  Every week makes a huge difference.  Certainly every month makes a huge difference, because of the point I was just making.  We are talking about the period of time during which consumption is at its highest and the bills are at their greatest.  And I urge you to resist the slippery slope of thinking that just because we may be into the realm of retroactivity anyway, that it doesn't really matter whether the schedule slips even more.  


Adopting -- realistically, adopting Mr. Aiken's proposed schedule, for example, and with the sorts of add-ons that you have been hearing about interstitially this morning probably means the earliest Union could implement a 2008 rate is in the second quarter.  So essentially missing the entire winter period.  


On this question of fairness that has been raised often a number of occasions, Mr. Chairman.  I say that a significant issue of fairness is fairness to Union's customers, that they not be saddled with significant retroactive charges because of events having nothing to do with Union, the merits of Union's application, or Union's customers.  


There has been a suggestion -- I think Mr. Warren -- when Mr. Warren's letter averted to this and Mr. Thompson used the word this morning that we shouldn't be rushing into anything and that somehow what Union is proposing is rushing things.  This suggestion that anyone is being rushed into Union's 2008 rate case cannot be sustained, in my submission.  


The NGF report was issued in March of 2005.  The stakeholder consultations about incentive regulation specifically for 2008 began in September of 2006.  They continued in November of 2006.  There were several meetings then.  The staff discussion paper was tabled in January of 2007.  Dr. Lowry's study from Pacific Economics was available March 30.  There has been a lot of process, Mr. Chairman, in this case already.  


Union's position, the substance of where Union has come out has been known from day one.  It seems to me it is utterly unsustainable to suggest that anyone is being rushed into anything.  


We have a situation, ironically, where the process began in September of 2006, and looks like, based upon, as I said a moment ago, the types of scheduling proposals that are being advanced, for example, by Mr. Aiken, that we won't be able to implement 2008 rates until April of 2008 at the earliest.  And that, it seems to us, is a very strange regulatory result.  


Also, I would say that Union's proposal is not, in a sense, new.  The fundamental structural components of the PEG study and of Union's proposal are essentially the same as they were in Union's trial PBR.  That is, the structural components.  


You can forgive Union a certain amount of frustration faced with this situation it is today, that it has acted in good faith in compliance with all of the Board's requests and directions.  We have gone where the Board wanted us to go.  We have done what the Board asked us to do.  At intervenors' urging, the Board asked Union to file an application for incentive regulation, even though this was not what was originally contemplated.  


Union did so on May 11th.  The Board wanted evidence filed by July 9th.  Union filed on June 28, in fact.  


Union is ready to go.  And it is being held back, with this risk of significant retroactivity, by issues and circumstances having nothing to do with Union or the merits of Union's application.


The timing and content of the proposed generic proceeding, in my submission, are uncertain.  The length of the prehearing procedures is uncertain, and of course the issues, the content and the length of the hearing, if combined, are uncertain.


At this point, it is unclear when and what Enbridge will file, and let me say, in response to the suggestion of Mr. Thompson, that there will be all of these common issues.  We don't even know, at this stage, whether there will be these common issues.  


I do agree to this extent, that whether there should be -- whether price cap or revenue cap is the way to go is probably -- or perhaps even something else, is probably a common issue, but you have to ask yourself whether that requires a generic hearing, realistically, to get at the -- because we are, of course, not talking about whether you get to undertake these issues.  Obviously, what the utilities apply for is not necessarily what they get.  There has never been any suggestion to the contrary.


But to the extent that parties have submitted that there are all of these other common issues and all of these other efficiencies and all of these other avoidances of duplication, that is, in my respectful submission, entirely premature at this point in time, in the absence of Enbridge's evidence.  We simply don't know whether there will be common issues at this point.


So that, in my submission, that whole aspect of the intervenors' submissions, is entirely speculative, other than in the narrow sense that I have just described.


It is for this reason that Union has instructed me to urge the Board to stick to the schedule, at least with respect to Union, and, if, for reasons of deference to Enbridge, the Board feels it can't with respect to both utilities, then Union asks that its application proceed independently.  


And that is -- I guess I would say two things about that.  Simply, really the core of the point is to avoid the delay in retroactivity associated with the kind of schedule that is now being proposed.


Finally, I would say on this issue of consistency and duplication and so on, two hearings does not necessarily, of course, result in inconsistency or duplication.  Policy decisions in one can inform the policy issues in the other, which need not be repeated.  


The two utilities are of course different.  Union is predominantly rural, with a large industrial customer base.  Enbridge is primarily urban, with a smaller industrial base, bigger residential base.  


They're in radically different places, in terms of the regulatory schedule.  Enbridge just got its 2007 rate decision and understandably needs time to absorb that.  Union got its 2007 rate decision in June of 2006.  Union has filed its evidence in this proceeding.  Enbridge of course has not.


Finally, the two utilities are now taking radically different positions on incentive regulation and radically different -- and have radically different needs, I would submit, arising from different circumstances.  


An example of that is obviously Enbridge's concern and need to deal with the cost of main replacement.  That is a huge issue for them and it drives much of their concern about this process; not an issue for Union.


So, in my submission, the issue of -- the benefits and need for the joint proceeding are both speculative and overstated and that -- my friends have undervalued, if you will, the problems associated with retroactivity.  


So I simply conclude by saying that Union's position on this entire issue is driven by the desire to have its rates available on a prospective basis.  It has acted entirely consistently with the Board's requests and with its own desire to avoid this problem, and we're now faced with this issue, which is not a problem of our making, and we ask that we be allowed to proceed in a way that enables us to avoid retroactivity.


Thank you very much.


MR. KAISER:  Mr. Penny, the question of an adjournment of 25 days.  Is that really significant retroactivity?


MR. PENNY:  I would say two things about that, Mr. Chairman.  First is that it is, I think, a month by any measure, and then we have heard, already, that there is the potential for add-ons to that.  So I would say we're talking at least four weeks.  


Yes, I mean, I think what I was trying to convey earlier was that it isn't just retroactivity versus no retroactivity.  It is also the amount of retroactivity, and because we are talking about the winter months, we are talking about significant -- you know, anything that involves slippage is a significant issue for us.


QUESTIONS FROM THE BOARD:


MR. KAISER:  Mr. Farrell, is 25 days the best you can do?


MR. FARRELL:  August 2nd is the best we can do.  It's not just the preparation or the finalization of what is being worked on now, Mr. Chairman.  There is some overlap in personnel, the personnel that are implementing the rate order, working on that to accommodate the Board's decision, are also involved in the IR case.


It is not just the preparation and finalization of the evidence, but it is also an internal approval process that has to be complete before the application can be filed.


MR. SOMMERVILLE:  Mr. Penny, the application of your client and, Mr. Farrell, the application of your client, each of them contain requests for interim rate orders, where appropriate or necessary.


Is that not a mechanism to address to retroactivity issue?  Is that not an adequate tool to deal with that?


MR. PENNY:  I am glad you asked that question, Mr. Sommerville, because I think it raises a point that perhaps requires clarification.


Mr. Farrell, I think, or someone -- maybe it was Mr. Farrell.  Someone alluded to this earlier.


Obviously there would be a concern on Union's part qua utility, if the suggestion were being made that we couldn't even get new rates at any time effective January 1, 2008, particularly given the history of this matter and that we've done everything we can to move this matter forward.


In talking about -- perhaps I was using the word "retroactivity" in its non-technical or non-legal sense, but meaning more retrospectively.


So in all of my submissions, Mr. Sommerville, I was actually assuming that rates would become interim effective January 1, so that Union would be made whole, ultimately.  


The issue we are concerned about is the impact on the customers, because they, then, have the biggest piece, the most expensive piece of the entire year with a rate increase that isn't implemented until April, May, June, something like that.  It is a big hit.


Obviously there are ways to smooth that and so on, but it is still a big hit.  That is the point.


MR. SOMMERVILLE:  But it would address, to some extent, your concern about the quantum of the retroactivity that would be visited upon your customers if, in fact, we do find ourselves in that position.


MR. PENNY:  It is a question of degree.  I do accept that we would get -- and it is my assumption, as I said, that we would get ultimate recovery of this, but the fact is you're going back and collecting three or four months of -- the most expensive months of the year, and adding that on to what people are already paying for the remaining months of the year.


Just on that, I would harken back to several years ago when there was an accumulated balance, you know, in the -- you will recall this -- in the gas cost deferral accounts, and there was never any suggestion that the utility wouldn't recover that money, but there was an enormous outcry and huge protest and concern about the fact that people had to pay these charges after the fact.  And so it is a very serious concern with customers.


MR. KAISER:  When do you need a decision of the Board in order to make rates effective January 1st?


MR. PENNY:  Well, I think the shortest time frame that Union can possibly do it is about 45 days, and 60 is better.  


Mr. Packer is pointing out to me it depends on how complicated the implementation is, and that of course depends on the outcome of the decision and also how much process there is around parties reviewing the interim order.


MR. KAISER:  Anything further, Mr. Millar?

PROCEDURAL MATTERS:


MR. MILLAR:  I am not sure if there are any other parties, Mr. Chair.  There was one thing I wished to mention.  As the panel is probably aware, we have received three letters from parties who could not attend today.  I will not read out these letters, but I will mention them and just make sure that everyone has received them.


There is a letter from Mr. Gruenbauer from the City of Kitchener, Mr. Aiken for LPMA, and a Mr. Stacey, who is also an intervenor in this proceeding.  They have filed some written submissions so I just thought I would mention that those are on the record.  But there is nothing for me from, sir. 


MR. KAISER:  Have you given them exhibits?  


MR. MILLAR:  We haven't.  I don't know if that is necessary but I am happy to do that if you would like. 


MR. KAISER:  Why don't we do that, just in case.  


MR. MILLAR:  We will call this -- we will call these Exhibits KA1, for Mr. Aiken's letter.  


EXHIBIT NO. KA1:  LETTER FROM MR. AIKEN 

MR. MILLAR:  KA2 for Mr. Gruenbauer's letter.  


EXHIBIT NO. KA2:  LETTER FROM MR. GRUENBAUER


MR. MILLAR:  And KA3 for Mr. Stacey's letter.  


EXHIBIT NO. KA3:  LETTER FROM MR. STACEY


MR. KAISER:  Thank you.  We will take -- yes, Mr. Buonaguro.  


MR. BUONAGURO:  I just wanted to clarify.  Mr. Stacey is an intervenor on his own behalf? 


MR. MILLAR:  It is not actually entirely clear to me who he represents.  He is a registered intervenor in this file.  I believe he is a consultant who -- I don't have his intervention letter in front of me but he is an intervenor in this proceeding, I believe. 


MR. BUONAGURO:  I got the other two letters by e-mail but I didn't get the third one. 


MR. MILLAR:  Board Staff can arrange to provide these letters to anyone who didn't receive them. 


MR. KAISER:  Take the morning break and come back in 20 minutes.  


--- Recess taken at 10:45 a.m. 


--- Upon resuming at 11:08 a.m.


DECISION:

MR. KAISER:  Please be seated.


The Board heard submissions this morning with respect to a Procedural Order the Board issued on June 27th of this year.  That Procedural Order relates to certain applications filed by both Union Gas Limited and Enbridge Gas Distribution Inc. on May 11th.  In both cases the utilities were asking for Board orders approving new distribution and transmission rates effective January 1st, 2008.


The Board issued a Notice of Application for a combined proceeding on May 25th, and subsequently the Procedural Order of June 27th just referred to.  That Procedural Order set out the dates for filing of evidence and other events with respect to this proceeding, all of which are set out in schedule A of that Order.


The Board received submissions from Enbridge on June 28th indicating that they are unable, for different reasons, to meet that timetable and requested that the dates for filing evidence be delayed.  


The Board has heard various submissions this morning as to whether the proceeding should be separated with the Union case heard separately from the Enbridge case, or whether they should continue on a combined basis and whether, in that event, the timelines should be adjusted as requested by counsel for Enbridge.


The Board accepts the submissions of Enbridge in this regard and the filing date will be adjusted to August 2 as requested.  The dates are currently set out in schedule A to the procedural of June 27.  The August 2nd date I referred to, and other subsequent or consequential dates, will be reflected in a new Procedural Order.


Also, with respect to the part of Procedural Order No. 2 that list dates for the issues day and the issues conference, those dates will also be adjusted accordingly in a consequential fashion.


Submissions have been heard from various parties on this matter.  Union has a concern with retroactivity, which the Board recognizes.  However, it is important to note that all of the customer groups appearing before us, of which there are a significant number, indicated that retroactivity concerns should be secondary to the more important concern, which was to make sure the necessary time was taken to get this application right.  In that regard, there is a belief by virtually all of the intervenors that there were benefits in a combined proceeding.  


Those benefits related to the efficiency of hearing the applications together, in addition to certain concerns of fairness with respect to Enbridge.


The Board does recognize that there are likely a number of common issues, and there are certain gains in hearing time and cost in a combined hearing.


There were also some related matters raised by Mr. Farrell.  Those related to clarifications in Procedural Order No. 1 and in particular, to paragraph 6 and 11.  He had a concern whether his client would be entitled to put interrogatories to PEG, the Pacific Economics Group.  The Board has concluded that this is intended by the Procedural Order. There was also a concern expressed by Mr. Farrell as to whether he would have a reply to the PEG evidence, or the PEG paper.  The Board views that he does have that right, provided it is filed as part of his main case.


There then were submissions from various parties, including Mr. Farrell, as to whether the ADR proceeding should be combined or separate.  Currently, in the Procedural Order No. 1, it is contemplated to be a combined proceeding.  The Board believes that this is the correct approach.  There always remains the option to separate it out, if that has been necessary.  That has happened in other cases.


With respect to the retroactivity concern, we understand the concern of Mr. Penny on behalf of his client.  The Board and intervenors also recognize that concern, but in all likelihood there are mechanisms such as interim rates and rate smoothing to reduce the rate shock he is concerned with, even though the consumption at issue is in the winter months when consumption is high.  In short, The Board is convinced there are mechanisms to deal with the concerns Union has with retroactivity.


That completes the Board's ruling in this matter, unless there are any questions.


I am reminded that there was a concern expressed by Mr. Thompson and others that there was only a short period of time, I think only one week, between the filing of interrogatory responses and the filing of intervenor evidence.  We will address that issue in the new Order.  We recognize the concern and we will allow for an extension of time.  That particular time will be set out in the new Procedural Order.


Any questions?


Thank you, gentlemen.  Thank you, ladies.


--- Whereupon the hearing adjourned at 11:14 a.m.
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