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Monday, December 3, 2007


--- Upon commencing at 9:30 a.m.

 SEQ CHAPTER \h \r 1
MR. SOMMERVILLE:  Good morning.  Please be seated.

     Good morning, everyone.  The Board is sitting today in the matter of application number EB-2007-0680, pursuant to Section 78 of the Ontario Energy Board Act, submitted by Toronto Hydro-Electric System Limited.  The application is seeking approval for changes to the rates Toronto Hydro charges for electricity distribution, to be effective May the 1st, 2008.


Recently the parties met to discuss settlement of the issues in this case, and today we sit to -- one of the items before us is to receive the settlement agreement.

     Following receipt of the settlement agreement, the Board will proceed to hear evidence from the first Panel.  And we have a short day today.  We'll be rising at noon today.

     May I have appearances, please?


APPEARANCES:
     MR. RODGER:  Thanks.  Good morning, Mr. Chairman, members of the Panel.  My name is Mark Rodger, and I'm appearing as counsel to Toronto Hydro-Electric System Limited.  And with me this morning are Mr. Colin McLorg, Mr. Glenn Winn, and behind me to my right are Mrs. Colleen Richmond and Mr. Jack Lenartowicz.

     MR. SOMMERVILLE:  Thank you.

     MR. ALEXANDER:  Good morning, Mr. Chair and Panel members.  Basil Alexander for Pollution Probe.  I would also like to enter an appearance for Murray Klippenstein, as we expect to be dividing this hearing between the two of us.

     MR. SOMMERVILLE:  Thank you.

     MR. WARREN:  Robert Warren for the Consumers Council of Canada.

     MR. SOMMERVILLE:  Mr. Warren.

     MR. BUONAGURO:  Michael Buonaguro, counsel for VECC.


MR. SOMMERVILLE:  Mr. Buonaguro.

     MR. AINSLIE:  Kimble Ainslie from Energy Probe, and Dave MacIntosh will be joining me later.

     MR. SOMMERVILLE:  Thank you, Mr. Ainslie.

     MR. DE VELLIS:  Good morning, Mr. Chairman.  John DeVellis from School Energy Coalition.

     MR. SOMMERVILLE:  Mr. DeVellis, thank you.


Any other appearances?

     MS. CAMPBELL:  Donna Campbell for Board Staff, accompanied by Christie Clark and Ken Graham.

     MR. SOMMERVILLE:  Thank you.


I neglected to introduce the Panel.  Sitting with me are Mr. Paul Vlahos and Mr. David Balsillie.  My name is Paul Sommerville.  I'll be presiding in this matter.

     Are there any preliminary matters to deal with this morning?  Then I think we can proceed, Mr. Rodger, to the settlement agreement portion of the matter.

SUBMISSIONS BY MR. RODGER:

     MR. RODGER:  Thank you, sir.


MR. SOMMERVILLE:  Thank you.


MR. RODGER:  Mr. Chairman, you should have before you a copy of the proposed settlement agreement, which was filed with the Board on November 27th, 2007.  In the cover letter we describe that Toronto Hydro met with intervenors and Board Staff from November 20th to November 22nd, and while no comprehensive settlement was reached, you will see from the proposal where we have clearly indicated those issues that did not settle.  However, four issues were narrowed and three issues were completely settled.

     Now, if I could deal with the narrowed issues first, as a group.  And you'll see that there is a similar theme pertaining to all those issues that have been narrowed that 

I might describe that the framework that are associated with certain issues is acceptable to the parties.  However, the inputs that go into that framework are not settled.

     And if I could turn to the four narrowed issues.  The 

first is issue 1.3.  And that is, are the procurement policy and the costs that flow from it appropriate.

     With respect to this issue, sir, the parties accept the evidence regarding Toronto Hydro's procurement policy.  

However, the specific costs for items procured using that agreed-upon policy remained unsettled, and Pollution Probe takes no position with respect to this narrowed issue.

     Likewise for issue 1.4, are the proposed levels of depreciation and amortization expense acceptable.  Again, depreciation and amortization rates, and how Toronto Hydro has calculated those rates, are acceptable to the parties.  But again, the levels associated with these rates are not accepted.

     And the one area of exception has to do with the treatment of stranded meter costs, which remains unsettled.  And once again, Pollution Probe took no position with respect to the narrowing of that issue.

     Moving to issue 4.2, is the proposed working capital appropriate.  The parties have accepted Toronto Hydro's lead-lag study and working capital calculation methodology.  But since the actual quantum is impacted by other unsettled  issues, it's just narrowed and not settled, and again, Pollution Probe takes no position.


So there is no agreement to the specific level of working capital allowance, but the lead-lag study and calculation of working capital calculation are accepted.

     And finally, issue 10.1, which is deferral and variance accounts.  10.01 is, is the proposal for the continuation of existing variance and deferral accounts appropriate.  Again, the parties accept Toronto Hydro's proposal for the continuation of existing variance and deferral accounts, and these accounts are set out on page 11 of the settlement agreement.


With a couple of exceptions relating to our proposals to continue variance account treatment for distribution losses and to discontinue the use of the Smart Meter deferral account, Pollution Probe did not agree with narrowing of this issue with respect to distribution losses, and otherwise takes no position on the other variance and deferral accounts.

     So those are the group of issues that we've been able to narrow.

     Regarding the issues that have been completely settled, if we go to issue 3.1, taxes, is the PILs provision reasonable.  With respect to this issue, the parties accept that Toronto Hydro's tax calculation and methodology, subject to adjustments to the levels of PILs allowable to reflect the final decision in this case, and to incorporate the effects of known changes to the GST and federal taxes through the continuing use of the deferral account, are acceptable.

     Again, Pollution Probe takes no position on this issue, but the rest of the intervenors agree.

     So that's how we would deal with 3.1.

     On issue 5, cost of capital and rate-of-return issue -- and both these issues have been settled.  5.1 is, is the applicant's proposal for adjusting the return appropriate, and 5.2, is the applicant's forecast of debt reasonable.

     You'll note from prefiled evidence that Toronto Hydro's proposal is to determine return on equity using the Board's methodology, as contained in the Board's cost-of-capital report, which was issued last December.  That's December 2006.

     And the parties agree that if the application is approved by the Board, the return on equity will be updated prior to the beginning of the 2008, 2009, and 2010 test years using the Board's methodology if that, in fact, is what the Board approves the multi-year test years.

     The parties also further agree that the forecast cost of short-term and new long-term debt in any given test year will also be updated for each of the approved test years.

     So that is the actual amount of and the interest applicable to any debt issued in 2008 will be reflected in the determination of revenue requirement for the 2009 test year and the same for any subsequent approved test year.

     And the consensus among Toronto Hydro and the parties is that this mechanistic adjustment to debt mimics what would have been done under any single cost-of-service application, and this protects and is fair to both the ratepayers and the utility.

     And all parties agree with this, except for Energy Probe, who takes no position.

     And finally, with respect to issue 7, cost allocation and rate design, issue 7.1, did the applicant apply the Board's cost allocation methodology correctly, the parties agree that Toronto Hydro has correctly applied the Board's cost allocation methodology, again with the exception of Pollution Probe, which takes no position.

     So those are the narrowed issues and the agreed-upon issues.  And then the balance of the issues remained unsettled, Mr. Chairman, and it is proposed that we would ask the Board accept this settlement proposal.

     MR. SOMMERVILLE:  Thank you.  Any questions with respect to the settlement agreement?

Mr. Vlahos has some questions.

QUESTIONS FROM THE BOARD: 

MR. VLAHOS:  Mr. Rodger, I do have questions in four areas, some of them just by way of confirmation, some for clarification.

     You did speak about, on four different issues -- I think they are 3.1, 3.2, 4.2, 10.1, and I think 1.4.  You spoke about, there's agreement on the substance of the matter, you know, maybe the rate when it comes to depreciation, but the actual quantums themselves are not settled because they would be a function of rate base, of the findings of the Board.

     I want to confirm for the record that there will be no cross-examination on those issues.

     MR. RODGER:  Yes, the intention, Mr. Vlahos, is, for example, on procurement policy:  The parties have agreed 

that the actual procurement policies themselves are acceptable.  So there wouldn't be any cross-examination on that topic.  But for any particular cost driver that would flow from the procurement policy, that may be subject to challenge.  So they're not challenging how we've set up the policies, how the policies have been applied, but the actual dollar values that come out of that process, they want to ask questions about.  It's separating, as I say, the framework -- in this case the procurement policy itself -- from the actual dollar flows from that process.

     MR. VLAHOS:  Okay, Mr. Rodger.  That gives me a bit of difficulty.  I have to read the agreement then.

     Let's look at 1.4.  That's depreciation.

     MR. RODGER:  Okay.

     MR. VLAHOS:  There's agreement on the depreciation 

rates and amortization rates but not on the actual quantum 

because that's a function of capital expenditures, et 

cetera?

     MR. RODGER:  Yes.

     MR. VLAHOS:  What would intervenors ask the witness in terms of testing the quantums of this?  And I may be looking to intervenors to jump in at any time on this.  Do we actually need a witness to speak to this or not?

     MR. RODGER:  Well, I'll give you the example of one excluded area, stranded meter costs.

     MR. VLAHOS:  No, sir.  Let's stick with 1.4, I want to --

     MR. RODGER:  Well, perhaps the intervenors might be able to give you a specific example.

     MR. WARREN:  Mr. Vlahos, I think, as I recollect, the issue for the intervenors was that the actual amount of depreciation be a function of what the Board decided was the capital expenditures.  So there isn't, if you wish, any cross-examination on the nexus between the depreciation rate and the capital; it's simply leaving open what the quantum of the capital expenditures is.  That's the reason that that -- was built into it.

     MR. VLAHOS:  And I take that as a notification for the 

Board that the Board itself will have to make that finding at the end of the day.

     MR. WARREN:  Absolutely, sir.

     MR. VLAHOS:  Okay.  So that clarifies.  So that would go also to issue -- let's look at 3.1.  And again, it's the same link, Mr. Warren, that you refer to?  This is the PILs provision?

     MR. WARREN:  It's the same idea, sir.

     MR. VLAHOS:  Right.  Okay.  And 3.2, the same?

     MR. WARREN:  Yes, sir.  It is.

     MR. VLAHOS:  Right.  And 4.2?

     MR. WARREN:  Well, sir, you just have remind me what 

4.2 is.

     MR. VLAHOS:  Sorry, I thought you had the agreement before you.  Maybe I'm going too fast.  4.2 is the proposed working capital allowance?

     MR. WARREN:  Same thing.

     MR. VLAHOS:  Same thing.  I don't think I left anything out.  Mr. Rodger, maybe as to 10.1 -- it was not in my notes.

     No, that's -- I don't, I don't think 10.1 would contain those kinds of questions that I have, but I will revisit 10.1 for a different reason.

     So that's fine, Mr. Rodger, that's my first area.  I guess we don't need witnesses to address those leftover issues, those linked issues, because that is what the 

Board will do --

     MR. RODGER:  Yes.

     MR. VLAHOS:  At the end of the day.  Okay.

     I will move on to the cost of capital, and that's issue 5.  It's page 7 on my printout of the agreement.

     Now, on page 7, under the header "Settlement," third paragraph, bottom of the page, again in my printout, there is the agreed upon provision that if there is a rate order that would apply for 2009 pursuant to the present proceeding, any debt issued in 2008 would be reflected in the determination of the revenue requirement for the 2009 test year, and similarly for the 2010.

     MR. RODGER:  Yes.

     MR. VLAHOS:  Now, the paragraph refers to any debt, and I emphasize "any debt."  Is there a possibility for a different interpretation of what that may imply?

Any debt?  What is your understanding, Mr. Rodger?

     MR. RODGER:  It would be any short-term debt or any new long-term debt issued, in this case, in 2008.

     MR. VLAHOS:  When it says "any debt issued," you don't issue short-term debt.  Short-term debt is simply the wedge that equates rate base to capitalization.  So I have a bit of a problem with what is meant.

     MR. RODGER:  I think the intent was the issue of new long-term debt.

     MR. VLAHOS:  Right.

     MR. RODGER:  My understanding, though, is that – to also arranging short-term debt those rates would also be reflected in this change, this kind of update.

     MR. VLAHOS:  Okay.  There is a provision to update the revenue requirement for short-term debt as well.  I took this paragraph to mean debt issued pursuant to some instrument.

     MR. RODGER:  I mean, if it would be clearer, and subject to the intervenors, we could just say "any new long-term debt." That makes it clearer for the Panel.

     MR. VLAHOS:  Well, that's what my assumption was when I read that, but I wasn't sure.  I wanted to confirm.  Or let's call it any non-short-term debt.  The intervenors can help me with this?

     MR. WARREN:  Certainly we were thinking of long-term debt, sir.

     MR. VLAHOS:  Right.  Now, so the next paragraph, again under the same assumptions that, should the Board be inclined or decide to make an order for 2009 as well as 2010, the same working assumption.

     MR. RODGER:  That's correct.

     MR. VLAHOS:  So there is a provision for updating the 

ROE, return on common equity, and as well as the debt costs.  In accordance with the Board's methodology -- and my question is -- the Panel has no questions about the ROE update, okay?  That's known and we've done that many times.  My questions, the Panel’s questions, have to do with the update of the cost of debt.  I'm not sure what it would entail.  So, say in setting the revenue requirement or new rates for 2009, if we are inclined to go that way, I read this as the company would have to update its numbers based on the actual cost of long-term debt.

     MR. RODGER:  That's correct.

     MR. VLAHOS:  Okay.  But is it also going to give us a new forecast?  That is what is not clear here.  Does it entail a new forecast for cost of debt or not, or simply updating the actual?

     MR. RODGER:  It's updating the actual.  Yes, it's just updating the actual debt that was incurred in, in this case, 2008.

     MR. VLAHOS:  Right.  And whatever forecast is included in the prefiled evidence, and if agreed by the Board, that's what will govern, in terms of forecast?

     MR. RODGER:  I think it would be a combination, in the sense that we will -- when we give the Board the updated information, we still would have the forecast of debt, using the Board's methodology, and then also include the actual new long-term debt that was also incurred for the period.

     MR. VLAHOS:  All right.  So there is a Board methodology for calculating future test-year cost of debt?

     MR. SARDANA:  Mr. Vlahos, if I can be of some assistance, we were looking at the -- pardon me.

     MR. SOMMERVILLE:  I'm sorry.  Perhaps you could communicate with counsel, and through counsel would perhaps be preferable.

     MR. RODGER:  Well, perhaps, because we didn't talk about this component of the -- when we came up with the settlement agreement, perhaps it's something that, if you would like, I can talk to Mr. Sardana about at the break, and we could come back with you with the --

     MR. SOMMERVILLE:  That would be satisfactory.

     MR. VLAHOS:  You may want to talk to the other parties as well as, what is the intention here?  What's the --

     MR. RODGER:  Certainly the intention is what we've described to you, the point being that whatever the actual interest rate was for that debt being incurred, that would be adjusted into the formula so that both the ratepayers and the utility would be held harmless from changes in new long-term debt issued.  As I say, I don't think we've perhaps turned our mind to the specific point you're raising, but we'll deal with it in the break and report back to --

     MR. VLAHOS:  It's only an issue of clarification, Mr. Rodger.


MR. RODGER:  Sure.


MR. VLAHOS:  Just so that it will avoid any disputes when you only have five days to settle the matter.

     MR. RODGER:  Yes.

     MR. VLAHOS:  Okay?

     Okay.  Just finally, on the same topic, what is assumed about the cost allocation methodology for those years?  Again, the same working assumptions, 2009-2010, our rate orders would be issued.


So once those updates do take place, there is a different revenue requirement, sufficiency or deficiency.  How does this flow into the -- to the rates themselves?  It's not identifiable here, and I just want to make sure that the parties have turned their minds to it.

     Is it the cost allocation study or -- sorry, study -- proposal that is agreed to or in issue 7.1?  7.1, there's agreement that the applicant did apply the Board's cost-allocation methodology correctly.  So that's for 2008, I would take it.  So is that then by association true for 2009 and 2010?

     MR. RODGER:  The proposal is, Mr. Vlahos, to use the same underlying cost allocation methodology for all three years.  But depending upon the ultimate budget, I suppose, that -- approved by the Board, that would then change the revenue requirement for each individual year, depending on the final numbers.  But the underlying cost-allocation methodology would be the same for all three years.

     MR. VLAHOS:  Right.  Do the other parties agree with that?  Are there any objections, I should say?

     MR. WARREN:  The operating assumption is that the cost allocation has been -- method has been applied and that that's not going to change.

     MR. VLAHOS:  Right.  So the methodology that has been agreed to for 2008, that would continue for 2009, 2010.  It's the inputs that will change.

     MR. WARREN:  Right.

     MR. VLAHOS:  Okay.  Again, trying to save any disputes on -- during those five days that the parties have in settling any rate order for 2009 and 2010, should we go there.

     Okay.  Two more areas left.  The easy one first.  In the proposal agreement, the parties were not able to agree on issue 7.2, which is revenue-to-cost ratios, and issue 7.3, which is the monthly -- the fixed monthly charge.

     Now, the Board has just issued its report with respect to a cost allocation which includes exactly those two issues.  And the report was issued on November 28th, which predates the settlement agreement by one day -- sorry, not predates.  The agreement is one day before.  So therefore, I would assume the parties did not have an opportunity to reflect on that Board report.

     So I guess my invitation -- or my assumption, the Panel's assumption, would be that the agreement still stands, subject to parties coming forward with any agreement on those issues later on today or throughout the course of this proceeding, before we visit -- before we end the evidentiary portion of it.  Okay?  Is that --

     MR. RODGER:  What I can advise the Board is that, in having reviewed the report since it was issued, that doesn't change Toronto Hydro's application at all.  Our position is that we fit within the parameters as set out by the Board.


There are possibly two areas, having to do with street lighting and scattered load, which we understand there may be an issue with at least one of the parties, and our view is that our application will stay as is, and we'll defend our position with respect to those two specific issues.  But on balance, we fit within the Board's report.

     MR. VLAHOS:  All right.  I guess what I have said still stands, that should there be any agreement on those issues, parties will not hesitate to come forward.

     So lastly, and Mr. Rodger, this is going to be a -- it was a difficult area for me to follow, and I will just need your patience on this one.  It has to do with the deferral accounts.  I suspect it's a matter of nomenclature, but we've got to put that on the record.  We've got to clarify what the agreement is.

     My questions will deal with issues 10.1, 10.2, and 10.3, and I will do those in reverse order, okay?  But first, if you want to just turn up the company's prefiled evidence, Exhibit J.1, Tab 1, Schedule 2.

     MR. RODGER:  I've got that.

     MR. VLAHOS:  Okay.  So that's the company's prefiled evidence on the subject of deferral and variance accounts.  If you look at the bottom of page 1, there is a reference to three categories of accounts, of deferral/variance accounts.  And those are, first, retail settlement of variance accounts, or what we call RSVA.  Second category, recovery of approved regulatory assets.  And the acronym here is PARA, P-A-R-A.  And third, new accounts.  Right?  You see that?

     MR. RODGER:  Yes, I do.

     MR. VLAHOS:  Okay.  So if you turn over to page 2, starting with page 2, the company lists the six accounts that pertain to -- I'm sorry, six, and then go to seven as well.  It discusses and lists the six accounts pertaining to the RSVAs, right?

     MR. RODGER:  Yes.

     MR. VLAHOS:  The one account pertaining to the recovery of approved regulatory accounts category, right?

     MR. RODGER:  Mm-hmm.

     MR. VLAHOS:  That's 1590, account 1590.

     MR. RODGER:  Mm-hmm.

     MR. VLAHOS:  And then it deals with two accounts, 1562, that's the tax variance and that's the category of new accounts; right?  And account 1571, dealing with carrying charges of pre-market losses.  All right?   And then the prefiled evidence goes on to discuss disposition matters with respect to those deferral and variance accounts.

     First, a couple of verification questions.

     When the prefiled evidence and the settlement proposal refer to "recovery of approved regulatory assets," what we refer to is a category of deferral account.  It is not "recovery of" in the sense of disposition.  I found that a pretty strange title.  I probably have approved that at some point in the past, but it's "recovery of."  It is simply a category of accounts that we're dealing with.

     MR. RODGER:  Yes.  That's right.

     MR. VLAHOS:  Okay.  Thanks.  So that is correct.  

     Now, second, when the prefiled evidence and settlement proposal refer to "new accounts," what we're talking about is existing accounts, but to be distinguished from the regulatory asset accounts.  Is that correct?  Mr. McLorg, if I'm not correct --

     MR. RODGER:  Yes, there are two areas where we're trying to track expenses, and these are OEB costs and also contributed capital costs that Toronto Hydro has to pay to Hydro One.  Those are the new deferral accounts.

     MR. VLAHOS:  I was hoping for a different answer, Mr. Rodger, because the new accounts -- if I can call them, the "new, new accounts."  But in the definition, if I follow the definitions or the way you set out your evidence, "new accounts," it is accounts that were not there as part of the regulatory assets accounts.

     MR. RODGER:  I believe the difficulty, Mr. Vlahos, is some of the accounts are referred to now in the sector more generally, beyond kind of transitional costs to other types of claims.  I think that's part of the problem.

     If the Board wants to be more specific, or if that would be helpful, we'd be happy to do that or spell out these two specific areas that we're really concentrating on, the Hydro One costs and the OEB costs, if that would be helpful.

     MR. VLAHOS:  Mr. Rodger, what we should do, then, maybe I'll just keep on going with my notes as to how the Board will treat those -- how the Board perceives or reads the settlement proposal, and if there are any difficulties with that, you can get back to us, okay?  And any other party, of course.  Okay?

     When the prefiled evidence settlement proposal refers to new accounts, and I've discussed the new accounts before and I've described there were two of them; right?  What we're talking about is existing accounts, but distinguishable from the regulatory asset accounts, okay?

     MR. RODGER:  Yes.

     MR. VLAHOS:  With that, then, background, we'll turn to the settlement proposal.

     Issue 10.3, I'll start with that.  Issue 10.3 says that there is no agreement on the proposal amounts and disposition of Toronto Hydro's existing accounts, okay?  So "existing" here refers to all of the accounts that I talked about earlier; that is, retail settlement variance accounts; recovery of regulatory asset accounts, and the new accounts as in the prefiled evidence, and there were only two.

     So maybe you or parties can give me some understanding as to whether "no agreement" refers to the disposition of all those accounts or only the two accounts under the category of "new accounts."

     MR. RODGER:  I believe it refers to all of them, 

Mr. Vlahos.

     MR. VLAHOS:  All of them.  All right.  Thank you.

     Okay.  Issue 10.2.  It says there is no agreement on the company's proposal for the establishment of any new variance accounts.

"Any new variance accounts."  Does the term "any new variance accounts" refer to proposed accounts that are in addition to new accounts?  The prefiled evidence talked about "new accounts" and it named two of them, and they are, in fact, existing.

     I will take it that the company has proposed some additional deferral accounts?

     MR. RODGER:  They could be considered changes to existing accounts.

     MR. VLAHOS:  Okay.  Maybe it will help, just for the record, as to what they are, and we don't have to deal with them.  Just they'll be on the record as to what those two are.

     MR. RODGER:  All right.  As I said, the two new proposals or accounts that Toronto Hydro wants to track costs are capital contributions to Hydro One, and then, secondly, OEB-assessed costs.

     MR. VLAHOS:  All right.  Thank you very much.  That helps.

     Finally, then, in the area of deferral and variance accounts, let's turn to issue 10.1.  The question asks, "Is the proposal for the continuation of existing variance and deferral accounts appropriate?"  And "parties agree to continue some accounts but not others."

     Okay.  So the agreed-upon accounts are listed on top of page 11 of the settlement agreement.  So if you can turn to that.

     So the word "existing" appears there.  You see the word "existing" in the first line?

     MR. RODGER:  Yes.

     MR. VLAHOS:  All right.  So, by "existing," the Panel will read this as encompassing all three areas that I spoke of earlier; right?

     MR. RODGER:  Yes.

     MR. VLAHOS:  To be clear, it is a recovery of approved regulatory assets; right?  They are listed -- sorry, I've lost the --

     MR. RODGER:  That's right.  You can think of these accounts listed on page l1 as a subset of accounts that have been agreed to.

     MR. VLAHOS:  Right.  My question is this, on that list.  I understand that the Accounting Procedures Handbook has a list of, I don't know, two dozen of so-called Board-endorsed, Board-approved -- you choose a term -- of deferral and variance accounts.  There is about two dozen of them.  And here there's agreement to continue with some, not with certain others.

So, my question, what I'm trying to understand, is this:  What governs?  Is it the Accounting Procedures Handbook, if there's a deferral account, variance account, that is listed in that Handbook, then axiomatically that a company can record variance into those accounts?  I just don't -- I want to understand how it -- what the understanding was of the parties when they entered into that settlement proposal.

     MR. RODGER:  Yes, the intention, Mr. Vlahos, was just to agree to this subset of the list on page 11.  All the others that you referred to, the parties may ask questions about.

     So for example, you see on page 10, where we have excluded variance account treatment for distribution losses.  Well, distribution losses are already included in the RSVA power account.  So that's something that the parties want to ask questions about.

     Likewise, for Smart Meter deferral account, there's disagreement about Toronto Hydro's approach, and they want to ask questions about that particular aspect.

     So that account where that's dealt with has been excluded from the list on page 11.

     So we agreed to this subset of accounts on page 11, but the parties may have questions on the other accounts that exist in the Handbook.

     MR. VLAHOS:  And those questions may be by nature of understanding as to what would be captured, as opposed to whether they should actually be continued or not?  And that is what is not clear.  That is why it drives my question as to, if a specific account is listed on the APH, the Handbook, then what is the -- what are we to make about the discussion about whether a deferral of accounts should be moved forward or not?

     MR. RODGER:  I think the discussion, Mr. Vlahos -- to give you an example of the distribution line losses -- and my friend from Pollution Probe can correct me.  It's my understanding that the position that they will take and the questions they will ask is that Toronto Hydro should not be tracking line losses at all.  This should not be something that should be recovered or they should be using an account for this.  So I think that was kind of the nature of the discussion that led to this.

     MR. VLAHOS:  Okay.  And we will have to wait for the cross-examination on that matter.  But, overall, then, with respect to the -- out of the two dozen or so listed accounts, you only list about 13 or so, half -- you know, less, about half.


Then the ones that are not listed or they're not named as disputed accounts, help me to understand, Mr. Rodger, the company does not use those accounts, does not intend to use those accounts?  How am I supposed to read the settlement?

     MR. SOMMERVILLE:  I guess the difficulty arises that there is no genuine provision which requires the company to get approval for the use of any of these accounts.  The Handbook makes them available -- there may be issues with respect to what goes into the accounts and how they're disposed of and that sort of thing, but there is no specific requirement -- in fact, there is no requirement -- for the Board to approve those accounts.

     And so we have a bit of a dilemma when you've got a list that's, you know, these are agreed upon, and then we've got another category that are not agreed upon -- or don't appear to be in that category.  We've got specific disputes with respect to inclusion of some numbers in there.  And just in the interests of clarity, the Panel is concerned that we understand what's being said here.

     If you could provide us with a, you know, concise statement as to what you really want to us draw from this list of accounts, we'd be advanced.

     MR. RODGER:  And for Toronto Hydro's case at least, it's a bit of a mixed bag.  Some of those other accounts that Mr. Vlahos has referred to, Toronto Hydro may use, others they may not use.

     MR. SOMMERVILLE:  Ah.

     MR. VLAHOS:  So, Mr. Rodger, just with that, sorry -- so the company may use or may not use.  So why are the 11 listed specifically then?  That is my question.

     MR. RODGER:  Yes, I think it goes, Mr. Vlahos, to how the issue was stated:  "Is the proposal for the continuation of existing variance and deferral accounts appropriate?"

     MR. VLAHOS:  All right.  So if they're not listed here, then I would take it then those accounts are not -- well, the company is not taking advantage of those accounts?

     MR. RODGER:  I think, again, it's mixed.  I think there are some accounts that Toronto Hydro just simply doesn't use, and there are other accounts, such as the RSVA for power, where the matter is in dispute; i.e., line losses, tracking line losses.

     MR. SOMMERVILLE:  So we would not expect to receive any evidence or cross-examination with respect to items related to these listed accounts.  Those are off the table.  Any other account, whether you use it or not, may be on the table, either from a -- use may be problematic.  As I've indicated, there's no requirement for approval for use.  But what's included and what's not included may be the subject of cross-examination and contest.

     MR. RODGER:  That's my understanding.

     MR. SOMMERVILLE:  Okay.

     MR. VLAHOS:  So you can see the potential of conflict if the Board -- if this Panel says in its decision, you know, the parties agreed to the continuation of those accounts -- and, you know, we can name them on the decision -- and then sort of leaves it open, you know, a year down the road, if the company says, "And by the way, I've started recording in this other account that is not listed," then somebody can say, "Well, you know, you're not authorized.  You know, the parties have not agreed to that specific account."


So that's why sort of all those questions are being raised now, as to, what we are asked to approve.  How does it link?  How does it play with the APH?

     And frankly, I'm not sure that -- I don't have a clear understanding on this, and I would, through the Chair, would ask that parties, if they can just turn their minds to it and just give us some language to sort of close that.  Is that fair?

     MR. RODGER:  We'll do that, Mr. Vlahos.

     MR. SOMMERVILLE:  With respect to the number of issues that have arisen in the course of Mr. Vlahos' questions, it may be appropriate to work -- I don't think there's a great number of amendments to the settlement agreement that would be indicated.  We've seen one related to long-term debt.


It may be worthwhile just to provide a slightly revised version that just provides us with the clarity that we need, so that we don't have disputes or arguments later.

     Does that create any difficulties for anyone?  I know this is an agreement, but I sense that we are not venturing into a rethinking of the agreement, but really a re-expression of what was agreed.  Is that fair?

     MR. RODGER:  That's fine, Mr. Chair.

     MR. SOMMERVILLE:  Okay.  Mr. Balsillie, any questions?


I have --

     MS. CAMPBELL:  Excuse me.  If I might just ask a question to Mr. Rodger off the record, and then I'll know whether I have --

     --- Counsel confers

     MS. CAMPBELL:  Thank you.  I don't have any questions.

     MR. SOMMERVILLE:  Thank you.  I have no further questions.

     So let me indicate that the Panel does not see a grinding issue here.  What we see are matters for clarification.  And while we can't approve the settlement agreement at this particular point, our expectation is that, with these clarifications, unless something unforeseen happens, that there's nothing objectionable in this settlement agreement from the Board's point of view, with the exception of needing some clarification on the areas that we've indicated.

     Is that satisfactory to the parties going forward on that basis?

     MR. RODGER:  That's fine, Mr. Chairman.  And we'll meet with the parties after the session today, come up with some revised language, and submit that to the Board for your consideration.

     MR. SOMMERVILLE:  Thank you, Mr. Rodger.

     We'll deal now with a little bit of housekeeping, which relates to the schedule which has been circulated, I believe, to the parties respecting the order of panels and evidence.  I trust that everyone has had a look at that schedule.  

The Board has just a couple of comments to make on that subject.  The first is that, as everyone here knows, the Board is, I think, in an unprecedented period of activity.  Everyone here has a very busy regulatory schedule, and this case is a part of that activity.

     The schedule that we have predicts a conclusion of the oral portion of evidence no later than December 21st.  It's exceedingly desirable for that objective to be met, and that we operate to a schedule that has that outcome.  Accordingly, I'm asking Board Staff to work this afternoon to ensure that what we come up with by the end of business today is a definitive schedule that represents the realistic expectations of parties with respect to the subject matter in question, and that we all agree to it and that we're all going to do our level best to accomplish that goal.

     So, between 12 o'clock noon, when we have to rise this morning, and close of business today, I hope that everyone can make themselves available to ensure that we have a schedule that is an accurate reflection of what we expect to see in this case.

     The Board will operate to the schedule agreed upon.  If that means that we have to sit later some days, that's what we will do.  But I can't overestimate the desirability of trying to get the oral portion of this evidence concluded.

     It is the Board's expectation that argument will take the form, most likely, of sort of a hybrid of written and oral submissions; that we would expect there to be written argument for the bulk of the submission portion, but that there would also be a provision for an oral opportunity for the Panel to ask questions with respect to the submissions.

     That's the model that we see in this case, and that argument would take place, both the written portion and the oral portion, as early in the New Year as we can manage through the various schedules of the parties.

     Does that create any particular difficulties?  Does anyone have any comment on either the scheduling aspect or our initial inclination with respect to argument?

     MR. RODGER:  From the utility's point of view, 

Mr. Chairman, if at all possible, I believe we would like to file argument-in-chief prior to Christmas, if we could.  If we did finish on the 21st, we would certainly do our best to file argument in writing by perhaps the 24th; at least give parties an opportunity over the holidays to review it, and that would perhaps move things along for the 

New Year.

     MR. SOMMERVILLE:  Well, that falls into the category of a self-inflicted wound, Mr. Rodger, and we never stand in the way of those.

     We'll take that into consideration, and obviously you'll be planning your activity in that fashion.  I can't see any objection to that at this stage.

     Any other comments from any other party?

     There being none, Mr. Rodger, would you like to proceed with your first panel?

     OPENING STATEMENT BY MR. RODGER:

     MR. RODGER:  Yes.  And before I do so, Mr. Chairman, I wonder if I could be permitted to make a brief opening statement.

     Mr. Chairman, members of the Panel, the applicant in this case is Toronto Hydro-Electric System Limited, which owns and operates the distribution system located within the City of Toronto.  Toronto Hydro filed its application with this Board on August 2nd, 2007, and provided the Board with its affidavit of publication on August 29th.

     Prior to filing the application in August, Toronto 

Hydro held a stakeholder information session in July on its 10-year capital plan.

     The last time that Toronto Hydro was before you for a full cost-of-service review was in January and February of 2006, for RP-2005-0020, and EB-2005-0421.  The Board may recall that in that case, Toronto Hydro sought distribution rate reductions to reflect cost savings from amalgamation and restructuring of six former municipal electric utilities that now comprise Toronto Hydro.

     The current application before you is very different from the one you heard in 2006, and we would take this opportunity to provide the Board with a brief road map of this case.

     As I described to the Board during Issues Day on 

October 4th, Toronto Hydro is at a critical point in its history.  As we will show you over the next few days, there are four important and interconnected themes that Toronto 

Hydro will be asking you to consider.

     Firstly, Toronto Hydro is embarking upon a significant program of infrastructure renewal, which will last at least one decade.  You can think of this application as, really, Phase I in its ten-year rebuilding plan.

     A core component of this case is the significant capital renewal program being undertaken by the company, and you will have read and will hear testimony about Toronto Hydro's challenges and their plans to deal with those challenges.

     The capital program is significantly larger than historical levels.  In the 2006 rate case, the capital expenditure program was some $160 million.  In each of the test years for the current application, Toronto Hydro's capital expenditure program is, on average, $300 million per year in each of 2008, 2009, and 2010.

     The second theme is workforce transition.  At the same time as it is implementing its capital program, Toronto 

Hydro will also be experiencing significant workforce renewal challenges, as significant numbers of employees will retire over the next few years.  We are all aware that other industries are grappling with the same types of challenges, but Toronto Hydro has developed an unprecedented hiring and training program to manage its own situation.

     One-third of all Toronto Hydro employees are expected to retire within the next ten years.  Thus, a significant hiring and training program is a key part of the application before you.

     The third theme is customer service.  Toronto Hydro plans to facilitate a paradigm shift in how Toronto Hydro will interface with its customers.  Smart Meters and time-of-use rates are expected to generate significant customer service challenges.  And the completion of the rollout of the Smart Meter plan and related systems over the next three years will be consistent with the province's goals, but will raise real customer service issues.  So 

Toronto Hydro is proposing an enhanced customer interface to better serve and respond to the needs of its customers.  

In particular, you'll hear about more Web-based access to information to allow customers to gain a better understanding of their bills, their consumptions, and how to access conservation and demand management programs.  

And fourth, this, of course, is a multi-year plan to deal with these challenges and a plan that requires multi-year approvals.  So the three-year approval also makes this application unique.

     And, to be clear, Toronto Hydro is requesting rates for three individual and successive rate years, commencing May 1st, 2008, and ending April 30th, 2011.  The application is for the combination of those three rate years, with each rate year being considered distinctly.

     Those are the four themes, Mr. Chairman, you will hear about:  Infrastructure renewal, workforce renewal, enhanced customer service, and three-year rate approvals to implement the action plans to address these issues.

     Toronto Hydro seeks approval of a revenue requirement of $498.4 million in 2008, $534 million in 2009, and $562.4 million in 2010.

     To put this into perspective, this translates into a total bill impact for the average thousand-kilowatt-hour residential customer of a minus 0.2 percent decrease in 2008, a 2.8 percent increase in 2009, and a 1.4 percent increase in 2010.

     Toronto Hydro takes seriously its duty to control costs at reasonable levels, and also takes very seriously its customers' expectation to ensure that Torontonians have a reliable system.

     We filed extensive evidence in this proceeding, five volumes of prefiled evidence, and we've responded to over 500 interrogatories.  This is certainly the most extensive application ever undertaken by the utility, and it sets the standard for the corporation on a go-forward basis.

     To address the application, we will call seven witness panels, which have already been circulated to the Board and intervenors.  These witnesses have already all been directly involved in the preparation of the application.  Some have experiences of being a witness before this Board; for others it's their first time.

     And we would also add that you will note that, pursuant to the last Procedural Order, the Board ordered that a confidential Toronto Hydro Corporation business plan be filed.  This is the Panel 1 that you'll hear shortly, is the panel to deal with this.


So our proposal would be that at the conclusion of this panel, we would move in-camera and deal with that business plan at that time, as I understand that some of my friends have a few questions on that business plan.

     And with that, I would like to call the first witness panel, for which I have a brief examination-in-chief for about 15 minutes.


Thank you, Mr. Chairman.

     MR. WARREN:  Sorry, Mr. Chairman, just before we deal with the first witness panel, on the subject of the confidential exhibit, which is the Toronto Hydro Corporation business plan through to 2011, I have a number of questions on that.  Almost all of them do not relate to numbers, and they -- the nature of the questions fit within the general thrust of my cross-examination of the first panel.

     To segregate all of the cross-examination on the confidential exhibit into one section really -- it would be dramatic to say it eviscerates my cross-examination, but it certainly dislocates my cross-examination.


I'm wondering, Mr. Chairman, if it would be more reasonable to distinguish between those questions which relate to numbers, and have those in confidence and those in the confidential section in-camera, and those which are not number-related, and they can be asked on the record.

     It's not just a question of my selfish concern for whatever coherence I can bring to my cross-examination.  This is supposed to be, and is, a public hearing for the largest local-distribution electricity company in the province.


Ratepayers of the City and, indeed, the public as a whole is entitled to hear as much of the evidence as they can.  We have rules which protect those things which are particularly sensitive, and in this case, in my submission, it's the numbers.  So I would ask that the cross-examination on the business plan be treated in that fashion.

     MR. SOMMERVILLE:  Mr. Rodger, do you have any comment?

     MR. RODGER:  Well, it's a little difficult for me to respond to that, in that I really don't know what the nature of my friend's questions will be.

     The dilemma with this Toronto Hydro Corporation business plan that we filed in confidence is that it does present certain forward-looking information.  It deals with various affiliate businesses, which are not the subject of this hearing, and it could still be sensitive, notwithstanding that it doesn't deal with the number, in terms of perhaps business plans or business objectives for some of those other companies.

     So I'm not sure how I can respond further without seeing what the specific issue is that my friend wants to pursue.

     MR. WARREN:  I can certainly assure Mr. Rodger that I have no questions either with respect to the numbers or generally for any of the non-THESL companies.

     --- Board confers.

     MR. SOMMERVILLE:  Mr. Rodger, we think that the thread of the evidence would be enhanced if we can avoid the rupture of going into in-camera proceeding.  We'll leave it up to you to object in a timely fashion to any question that you think crosses a line, and the Board will make specific rulings as we go along.  And I think it's as simple as that.

     So I think we'll try to accommodate Mr. Warren's approach, subject to your right, of course, to object to any specific question as crossing the line.

     So with that, can we proceed?  Any further comment on that subject?

     MR. RODGER:  We're ready to present our first panel.

     MR. VLAHOS:  Mr. Rodger, just -- I want to ask you this.  You did set out some of the impacts, rate impacts, for the customers --

     MR. RODGER:  Yes.

     MR. VLAHOS:  -- for each of the years.  And you mention a .2 percent decrease in 2008.  And I would have to ask you, does this include disposition of the deferral accounts?  It is not just --

     MR. RODGER:  Yes, it does.

     MR. VLAHOS:  It does.


MR. RODGER:  Yes, it does.


MR. VLAHOS:  Okay.  Thank you.

     MR. SOMMERVILLE:  Swear the witness panel.

     THESL - PANEL 1:
     Jean-Sebastien Couillard; Sworn.

     Anthony Haines; Sworn.

     Pankaj Sardana; Sworn.
     MR. RODGER:  Mr. Chairman, Toronto Hydro's first panel is comprised of three members.  Starting from my left, Mr. Pankaj Sardana.  Beside Mr. Sardana, Mr. Anthony Haines.  Next to Mr. Haines, Mr. J.S. Couillard.


EXAMINATION BY MR. RODGER:

MR. RODGER:  Mr. Haines, if I could start with you, please, sir.  I understand that you are the president of Toronto Hydro-Electric System Limited, and prior to that you were the chief administrative officer for Toronto Hydro Corporation?


MR. HAINES:  Yes, that's correct.

     MR. RODGER:  And I understand that you filed your CV in Exhibit A-1, Tab 10, Schedule 214?


MR. HAINES:  Yes.

     MR. RODGER:  And Mr. Couillard, you're the chief financial officer of Toronto Hydro Corporation, which is the parent of the Toronto Hydro-Electric System Limited, but that you also act as the chief financial officer for Toronto Hydro-Electric System Limited, pursuant to a services agreement?

     MR. COUILLARD:  That is correct.

     MR. RODGER:  And your CV was filed as Exhibit A-1, Tab 10, Schedule 2-5?

     MR. COUILLARD:  Yes.

     MR. RODGER:  Mr. Sardana, you are the vice-president, treasurer, and regulatory affairs officer of Toronto Hydro-Electric System Limited?

     MR. SARDANA:  Yes.

     MR. RODGER:  And your CV has been filed as Exhibit A-1, Tab 10, Schedule 2-8?

     MR. SARDANA:  Yes.

     MR. RODGER:  And panel members, was the application and supporting materials prepared by you or under your supervision?


MR. HAINES:  Yes.

     MR. COUILLARD:  Yes.

     MR. SARDANA:  Yes.

     MR. RODGER:  And is the evidence before the Board, to the best of your knowledge, an accurate reflection of the company's affairs?


MR. HAINES:  Yes.

     MR. COUILLARD:  Yes.

     MR. SARDANA:  Yes.

     MR. RODGER:  And do you adopt it as your own evidence in this proceeding?


MR. HAINES:  Yes.

     MR. COUILLARD:  Yes.

     MR. SARDANA:  Yes.

     MR. RODGER:  Now, Mr. Haines, turning to you, in the application before the Board, why has Toronto Hydro asked for approvals that span three individual rate years?

     MR. HAINES:  Thank you, Mr. Rodger.


Good morning, Mr. Chair, Commissioners.  It's my pleasure to be the, if you will, the lead-off batter this morning.  I'm going to be expanding on some of the themes that Mr. Rodger talked about, but I would like to also point out the importance of the three years and why that's an important component of our application this morning.

     Let me first of all start on the state -- the asset and the aging of our assets.  We're becoming increasingly concerned that our assets no longer meet minimum customer-service-level requirements.  In fact, we're at risk of underachieving.


Many customers today experience multiple outages.  Examples of that are up in Scarborough, where the underground assets are failing regularly.  Some of our feeders, in fact, fail once a month.  Clearly, an  unacceptable level.

Many of our feeders are failing at unacceptable levels.  This aging of infrastructure is a common one amongst our industry, but what Toronto Hydro has done about it is prepare a detailed plan to deal with it.


You've got in front of you a mountain of evidence  which indicates that we need to increase the investment in our distribution system.

It takes many years to take a capital plan from planning to completion, and this multi-year approval is required to build momentum to achieve this renewal plan.

     My second point is around the aging of our workforce.  

Our average age of our employee is coming up to 50.  As you heard from Mr. Rodger, one-third of the employees are 

expected to retire over the next ten years.  Even more troubling, one-half of our tradespeople are expected to retire within that period.  Again, a common problem for the industry.  

Unlike other businesses, however, we need to act now.  It takes approximately five years to start from recruiting to having somebody ready to work on our system.  This is critical to ensure the safety of that employee, the safety of their colleagues, and the safety of the public generally.  We simply can't compromise this five-year requirement.

     The multi-year approval will therefore allow to us move forward with our staffing and our training plans.  

You have heard already about our Smart Meters.  Smart Meters will fundamentally change the customer service model.  Today, the customer receives a bill from us every two months and on average calls us once a year.  There will be a major paradigm shift with the implementation of time-of-use rates using our Smart Meter technologies.

     We've assumed, in our application, the changes similar to when market opened in 2002.  But I think it's fair to say that customers will interact with us more than they ever have before.

     Our plans are to use advanced technologies and to use people to help our capacity to support this new customer service model.  A multi-year application is required to build this new customer service world of time-of-use rates.

     I appreciated the Chair's comments about unprecedented work at the OEB.  We too feel the same pressure.  We are trying to work in a regulatory environment, while building these important initiatives moving forward.  

I want to talk to you a little bit about regulatory efficiency.  For the reasons you've heard, we believe strongly that this three-year application is required so that the company can move forward with its plans.  But, very frankly, whether it's one three-year application or three one-year applications, our plans simply won't change.  The real question here is whether you hear from us once or whether you hear from us multiple times, but the evidence will largely be the same evidence.  We feel strongly about our plans and these will be the plans that we'll be moving forward with.

     Our strategy is simple.  Long-term problems need long-term solutions, and that's why we put the three-year program before you for your consideration.

     MR. RODGER:  And, also with respect to your application, Mr. Haines, what are the key ratepayer considerations that you believe the Board should consider?  

     MR. HAINES:  Thank you.  We're very sensitive about rate increases.  We know the burden that that can put on a customer.  And I suppose some might say that no increase is 

a good increase.  However, we're not asking for a blank cheque.  We're asking to increase our costs associated with specific programs and address these systemic challenges we have in front of us.  We believe that customers will agree that rate increases are required in order to deal with aging infrastructure and the renewal of our workforce.

     As you've heard already, in 2006 we dropped our distribution rates.  They actually dropped about 10 percent.  This application, if approved, would see the average residential customer's bill going up 4 percent, phased-in over three years.  We're at a distribution costs level net of the net of the riders -- it represents just over 4 percent a year.

     So, over the period from 2005 to 2010 -- or, pardon me, 2006 to 2010, roughly five years, the increase would be about 4 percent, well under inflation.  We work very hard at managing our costs and ensuring that our costs are fair and reasonable.

     MR. RODGER:  Finally, Mr. Haines, would you please summarize the core elements of Toronto Hydro's application?

     MR. HAINES:  Thank you.  We're working very hard on renewing our infrastructure.  We need to prepare our workforce to ensure that they are ready to take over for our aging workforce.  We're building and preparing the most aggressive customer service model that we can to deal with time-of-use rates, and we're trying to operate in the most regulatory-efficient manner that we can.

     MR. RODGER:  Thank you, Panel.  The Panel is now ready for cross-examination, Mr. Chairman.

     MR. SOMMERVILLE:  Thank you.  I take it, Mr. Warren, you're going first?

    CROSS-EXAMINATION BY MR. WARREN:
     MR. WARREN:  I am, sir.

 
Mr. Haines, your counsel Mr. Rodger speaks slightly faster than I can write, so if you will bear with me, I'd like to, if I can, just by way of overview, get some numbers on the record.

     I would like to deal first with the issue of the proposed capital budget over the period of time, and as I said, I didn't get Mr. Rodger's numbers, but see if I've got them correctly.

     In the 2006 historical year, the capital budget is approximately $158 million; is that --

     MR. HAINES:  Yes.

     MR. WARREN:  For 2007 bridge, it's $213 and change; is that fair?

     MR. HAINES:  I think that's correct, before the Smart 

Meters.

     MR. WARREN:  For the 2008 test year, it's $294 million; is that correct?

     MR. HAINES:  Yes.

     MR. WARREN:  For 2009, it's $301 million, roughly?

     MR. HAINES:  Yes.

     MR. WARREN:  And for the 2010 test year, it's roughly the same, $310 million?

     MR. HAINES:  310, yes.

     MR. WARREN:  For the record, Mr. Chairman and members of the Panel, that information is set out at Exhibit D1, Tab 7, Schedule 1, page 10 of 12.

We can agree, I take it, Mr. Haines, that between the 2006 historical, which is 157, and the 2010 test of 310, that that's a substantial increase in capital expenditures?

     MR. HAINES:  Yes, sir.

     MR. WARREN:  Turning to O&M budget.  Historical, 2006, 150 million, approximately?

     MR. HAINES:  Yes.

     MR. WARREN:  2007 bridge, 178 million?  Correct?

     MR. HAINES:  Yes.

     MR. WARREN:  2008 test, 195 million?

     MR. HAINES:  Yes.

     MR. WARREN:  And change.  I'm sorry, I'm rounding these numbers.

     MR. HAINES:  Yes.

     MR. WARREN:  I always feel comfortable rounding in the hundreds of millions.  Sort of numbers I deal with on a regular basis when I call my accountant.

     2009 test year, 206 million, approximately?

     MR. HAINES:  Yes.

     MR. WARREN:  And 2010, 215 million, roughly?  Correct?

     MR. HAINES:  Yes.

     MR. WARREN:  Okay.  And for the record, Mr. Chairman, members of the Panel, that's Exhibit F-1, Tab 1, Schedule 1, page 4 of 7.

     While the increase from 2006 of 150 to 2010, 215, isn't as large as the capital increase, it is a substantial increase in O&M distribution costs.

     MR. HAINES:  It is a large increase, yes.

     MR. WARREN:  Now, I wanted, if I could, Mr. Haines, to deal with a matter that you dealt with in your examination-in-chief, and that is the bill impact.  And in this context, if you could turn up Exhibit A-1, Tab 9, 

Schedule 1.

     MR. HAINES:  Yes, we have it.

     MR. WARREN:  I’m looking for the Panel members themselves to have the -- again, members of the Panel, that's Exhibit A-1, Tab 9, Schedule 1.

     MR. SOMMERVILLE:  Thank you.

     MR. WARREN:  Now, when I look at that exhibit, 

Mr. Haines, can we agree that you have got bill impacts, but you also have the distribution rate impacts of what you're proposing; correct?

     MR. HAINES:  Yes.

     MR. WARREN:  And the distribution rate impact for 2008 is a 16.9 percent increase.

     MR. HAINES:  Before considering the impact of riders, yes.

     MR. WARREN:  Yes, I apologize.  I'm dealing here with the residential consumers who are my clients and constituency.

     2009, the distribution rate increase is 6.5 percent; correct?

     MR. HAINES:  Yes, subject to the same comment.

     MR. WARREN:  And 2010, the distribution rate increase is 4.6 percent, for an average over the three-year period 

2007-2010 of a 9.2 percent distribution rate increase; correct?

     MR. HAINES:  Yes.

     MR. WARREN:  And I have heard and no doubt will hear again the qualification you have about bill impacts, but can you and I agree, just at the level of distribution rate impacts, that that is a very substantial and indeed potentially unprecedented rate increase; is that fair?

MR. HAINES:  I don't know if it's unprecedented or not.  It is 9.2 percent.

     MR. WARREN:  It's big.  Fair?

     MR. HAINES:  It's 9.2 percent before riders, yes.

     MR. WARREN:  Now, am I right in understanding your prefiled evidence that the magnitude of the increases in OM&A, in capital, and I would say in distribution rates, is due to the fact that you were facing significant change in your spending levels and your work programs?  Is that fair?

     MR. HAINES:  That is one factor.

     MR. WARREN:  I didn't say I was finished yet, Mr. Haines.  That is a factor?

     MR. HAINES:  Yes.

     MR. WARREN:  Is it due as well to an unprecedented increase in your capital expenditures?

     MR. HAINES:  Yes.  Cost of capital is in there.

     MR. WARREN:  And is it due in part to a significant increase due to the aging of your asset base?

     MR. HAINES:  That is the principal driver behind the capital increase.

     MR. WARREN:  Now, at a high level of generality, have I understood the application that over the period of the three-year term you're applying for, there will be no cost-of-service review?  Is that fair?

     MR. HAINES:  Yes, I think that's fair.

     MR. WARREN:  And is it fair for me to say that over the period of the three years there will be, therefore, no public scrutiny of your revenues and expenses?  Is that fair?

     MR. HAINES:  We will continue to file our information to the Ontario Energy Board, as we normally do.

     MR. WARREN:  My question was not that, was what you were going to file, but that there would be no public scrutiny, such as takes place in this forum, of your revenues and expenses.  Is that fair?

     MR. HAINES:  That's correct.  We do not anticipate coming back for a cost-of-service application in the next three years.

     MR. WARREN:  And would we agree, then, that over the course of the three years that you're seeking rate approval for, that there is really no opportunity for ratepayers to review in a public forum what your activities are?  Is that fair?

     MR. HAINES:  I think that's fair.

     MR. WARREN:  Now, would you agree, Mr. Haines, that if THESL under-spends, it will recover more in rates than it should?  Is that fair?

     MR. HAINES:  I think that's a fair statement.

     MR. WARREN:  Okay.  Now, I wonder in this context, Mr. Haines, if you and I could turn up the confidential business plan.  And I've given my assurance to Mr. Rodger and the Panel I will not deal with numbers, and I'll give that assurance to you.  And if you're sensitive at all about the questions I ask, Mr. Haines, then I'm sure you or Mr. Rodger will tell me.  Is that fair?

     MR. HAINES:  Yes.

     MR. WARREN:  Okay.

     MR. RODGER:  Sorry, Mr. Warren.  I just want to make sure that members of the Panel have a copy of the plan.

     MR. SOMMERVILLE:  Yes.

     MR. WARREN:  I don't believe it's been marked as an exhibit, Mr. Chairman.

     MR. SOMMERVILLE:  Ms. Campbell?

     MS. CAMPBELL:  And the question is, should it be marked as an exhibit?  An excellent idea.  And I would suggest that -- the last letter that I am aware of that we've used here was R for interrogatories.  Am I correct?  And having been an avid follower of Sesame Street, I would assume that we would use the letter following that.  And I seem to recall that's S.


So S1.1 will be the 2007-2011 business plan, Toronto Hydro Corporation, November 29th, 2006.

    MR. RODGER:  Does it need a confidential designation?  I assume it does, but --

     MS. CAMPBELL:  Yes, well, everybody in the room who has access to it should have executed an undertaking.  And I think from the previous discussion that it was clear that it is confidential.


To make it sure -- to make it clear, rather, the filing of this exhibit will be unlike the filing of other exhibits, in that it will be filed in a separate place and in an envelope, and those who are not -- those who may have access to public exhibits, those who wish to come to the Board and look at them, will not have access to this exhibit unless they fall within the previous order of the Board and they have signed the requisite undertaking.

     MR. SOMMERVILLE:  Let's designate this specifically 

Exhibit S.1.1 (confidential), just so that we're very clear about the confidential nature of this material.  And I'm sure everyone, pursuant to their undertaking, will denote the material appropriately.  Thank you.

EXHIBIT NO. S1.1 (CONFIDENTIAL):  2007-2011 BUSINESS PLAN, TORONTO HYDRO CORPORATION, NOVEMBER 29TH, 2006.
     MR. WARREN:  Mr. Haines, if you could turn up what's been marked at Exhibit S.1.1 (confidential).  It has both pagination and also a slide-number designation on it.  So if you could turn to page 2, slide 4, under the heading "Corporate".


Am I correct that this is corporate THC, as opposed to THESL?

     MR. HAINES:  That's correct.


MR. WARREN:  And if I look at the 2006 achievements corporate, I see the first one is "outstanding financial results exceed shareholder dividend expectation", correct?

     MR. HAINES:  Yes.

     MR. WARREN:  And rather than my going through each of these, can you and I agree, Mr. Haines, that there is nothing in the seven bullet points referring to maintaining reasonable rates for THESL's ratepayers?  There's nothing there, correct?

     MR. HAINES:  I agree that it's not on this slide.

     MR. WARREN:  Okay.  Now, if I turn over to the next page, page 3, slide 5, I have THESL's -- and I take it this is THESL's 2006 achievements; is this right?

     MR. HAINES:  Yes.

     MR. WARREN:  Okay.  And at the crude level at which I'm only capable of understanding, this is the -- this is sort of the bragging you do to your shareholder.  Is that fair?  About what you've achieved?

     MR. HAINES:  No, this is the review of how the year has gone to THESL's shareholder, which is THC.

     MR. WARREN:  And THC, presumably, passes this on to your ultimate shareholder, which is the City of Toronto, right?


MR. HAINES:  I think in due course; that's correct.

     MR. WARREN:  Now, if I look at THESL's list of its outstanding achievements, I see bullet item 3:  "Delivered capital programs below expected costs with higher units completed", correct?

     MR. HAINES:  That's correct.

     MR. WARREN:  And I see then the final bullet item is "Met all financial targets despite the interest disallowance on the promissory note, reduction in distribution rates, and unfavourable weather conditions"; correct?

     MR. HAINES:  Yes.

     MR. WARREN:  And I look, Mr. Haines, in vain for any statement on the THESL's achievements in 2006 for providing lower rates for its ratepayers, correct?


MR. HAINES:  Not on this slide; that's correct.

     MR. WARREN:  Okay.  Now, if I look, finally, in this context at page 11, I see the -- under the heading -- this is slide 21, on page 11 -- I see "highlight THESL".


And I'm not going to read the numbers, Mr. Haines, but if I look at the net income figures, 2007 through 2011, can we agree that they are increasing each year?

     MR. HAINES:  Yes.

     MR. WARREN:  Now, I pointed out to you in respect of the first two slides we looked at that there was no reference to the rates which ratepayers pay.  And you said, "Not on this slide."


May I invite you to show me where on any of the slides in this exhibit maintaining reasonable rates for ratepayers appears?

     MR. HAINES:  What I was -- was I was thinking of there was, for example, I suppose, one of the, to use your quote, bragging rights, are that our rates went down 10 percent that year.  Clearly that's a benefit to the customers.  We don't point that out there.

     MR. WARREN:  I had a narrow and specific focus on this, because you had said to me -- my note of your answer was, when I said there is nothing in the two slides I referred you to that had anything to do with the rates which ratepayers pay, and you said, "Not on these slides."


I ask you, is there reference to that anywhere on any of the slides?

     MR. HAINES:  Not in this document.  We certainly provide that information to our board, and then we discuss it regularly as a management team.

     MR. WARREN:  Now, we've talked -- you've talked, Mr. Haines, in your examination-in-chief about regulatory efficiency.  And in the context of regulatory efficiency, could you turn up, please, one of your prefiled exhibits, which is Exhibit C.1, Tab 4, Schedule 1.  There's an Appendix "A" to it.

     MR. RODGER:  What was the last part of the reference, please, Mr. Warren?

     MR. WARREN:  C.1, Tab 4, Schedule 1, and there's an appendix attached to it.

     MR. HAINES:  We have it.

     MR. WARREN:  Just before I continue, members of the Panel, Ms. Girvan points out to me that perhaps the court reporter would like a brief break.

     MR. SOMMERVILLE:  This would be an appropriate time.  We'll break now until 11:15.  Thank you.

--- Recess taken at 11:01 a.m.

--- On resuming at 11:18 a.m.

     MR. SOMMERVILLE:  Please be seated.  Thank you.

     MR. WARREN:  Mr. Haines, I'd ask you to turn up Exhibit C-1, Tab 4, schedule 1, and its appendix.  That exhibit describes, as I understand it, the (inaudible) -- is that correct?

     MR. HAINES:  I'm sorry, I had a hard time hearing you there.  We'll get this paper turned.  Okay.  We have it.  

Sorry, the question?

     MR. WARREN:  As I understand it, that exhibit describes the business planning process which THESL engages in; is that correct?

     MR. HAINES:  Yes, that's correct.

     MR. WARREN:  And if I ask you to turn to the appendix, which is paginated, this is a memorandum dated February 19th, 2007.  On page 2 of 6, under the heading "Review of prior year results," it reads, and I quote:

"The review of prior year results is the first step to derive the business plan and attendant strategic goals and objectives for the next year.  During this process, senior management reviews the performance of each business unit and assesses the challenges and issues faced in the prior year.  Following this review, senior management establishes a list of initiatives to be considered when determining the upcoming plan, the review of prior year results, as well as the list of initiatives, and the review process as guided by the corporation's strategic vision and road map."

     Have I read that correctly?

     MR. HAINES:  Yes.

     MR. WARREN:  Now, can I take it fairly that this business plan is followed annually, and, depending after that first stage where you review the prior year results, you will make changes in, for example, your intended 

O&M expenditures and capital expenditures for the succeeding year; is that fair?  If it's warranted, depending on the year's results?

     MR. HAINES:  It's not exactly right.  O&M is budgeted on a bottom-up basis, so we will send some direction to management in terms of the initiatives.  They will take those initiatives and prepare their budgets around them, and then they will submit those for consideration.

     So we don't say, for example -- it's not just prescriptive as to say, you know, "O&M for this year will be." It doesn't happen from that perspective, it happens from the bottom-up perspective.

     MR. WARREN:  I'm sorry, you and I are speaking at cross-purposes.  I was trying to get an understanding of the results of what you say is the first step derived from the business plan, is to review the results of the prior year.

     I take it that that's a purposive exercise.  There is a reason you do it.  And I suggested to you that the reason you do that is that, based on the prior year results, you may need to change, whether prescriptively or otherwise, your forecast or planned spending, for example, in O&M and capital; is that not fair?

     MR. HAINES:  I think it's fair to say that we look at our historic spend in determining forecast of future spend.  I think that's a fair statement.  We learn from our experiences.

     MR. WARREN:  Now, you were asked in interrogatory by my client, and you don't need to turn it up, I don't think, because it's an admirably brief response.  For the record, it’s Exhibit R-1, Tab 3, schedule 5.

You were asked the following question:

”Please indicate whether THESL proposes to continue for each of the years 2008, 2009, and 2010, the business planning process described --”

-- in the exhibit you and I have just been talking about.

     And your answer is yes, correct?

     MR. HAINES:  Economy of words.  Yes.

     MR. WARREN:  Okay.  Now, I assume, Mr. Haines, that you and I can agree that, as a prudent business operation -- and I don't gainsay at all that that THESL is a prudent business operation -- that you would make changes where the data warrants the changes.

     MR. HAINES:  If there are learnings, yes.

     MR. WARREN:  Okay.  Now, I want to try and plug that continuing business planning process into the approval you are seeking in this case.

     If, for example, at the end of 2008 you follow your business planning process, and it is determined that you need changes in the O&M expenditures or capital, how do you do that in circumstances where the Board has been asked to and has approved your O&M and capital expenditures for the succeeding year?

     MR. HAINES:  I think, practically speaking, if there are smaller changes, we will learn to manage within that envelope.  In other words, we have rates, we have revenue requirements, we have programs.  And so, to the extent that something comes along that's not anticipated, and no doubt there will be, we will have a conversation about how we are able to offset that with other things.

     And so there will be fine-tuning points that will take place, you know, on an annual basis.

     MR. WARREN:  If the changes that you see warranted by the results are material, then what do you do in light of the fact that you've asked for and have been granted three years’ worth of approval?

     MR. HAINES:  The materiality question is a little more complex.  So if they're material as in that we were unable to forecast them for reasons of our own responsibility,

I think we take the risk associated with the forecast.  To the extent that something comes along that's beyond the company's capability to forecast, and is imposed, by, say, for example, a regulatory change, if it becomes material, we would look for rate relief associated with it.

     And so one matter that comes to mind is the IESO MDMR charges.  I think these, for example, are not known at this time.  And I can't even tell you if they're material at this time.  But that would be an example, if something was imposed upon us that was external and material, we would look for a mechanism for relief around that.

     MR. WARREN:  Certainly, can you and I agree, Mr. Haines, on two things:  That neither the ratepayers nor the Board will have a window on the budget-planning process and the outcome of the budget-planning process; correct?

     MR. HAINES:  You have it here.  The window is here.  You have 6,000 pages of window.  These are our plans that we intend to follow for the next 36 months.

     MR. WARREN:  Your exhibit says that annually you sit down and you review the results, and if the results dictate a change you make that change, and can we not agree, Mr. Haines, that neither the Board nor the ratepayers will have a window on that process?

     MR. HAINES:  On those minor changes that I described, that's correct.

     MR. WARREN:  And if, for example, the ratepayers were of the view that the changes were not minor and warranted a change in the rates, they won't have an opportunity, under your plan, to be able to do that, will they?

     MR. HAINES:  That's fair.  Either way, I mean, whether they're higher or lower, that's correct.

     MR. WARREN:  Now, in the same exhibit, C-1, Tab 4, Schedule 1, in the appendix, if you could turn to page 7.

     MR. HAINES:  Yes.

     MR. WARREN:  Under the heading "Capital investment plan" you say:

"The capital investment plan for the 2008 to 2010 period will be based on the 10-year asset infrastructure investment plan approved by the board of directors in August 2006.  The investment plan will be updated to reflect near-term objectives.  The costs assumptions should include productivity improvements and changes in compensation and cost for material."

     Now, you were asked by my client in an interrogatory for the documents related to the productivity improvements, and the answer we got back was, "There aren't any documents."  The exhibit for the Board's record is R-1, Tab 3, Schedule 7.

     The question asked was:

"Please provide all documents related to the productivity improvements referred to in this exhibit.”

Response:  

”There are no documents specifically related to productivity improvements.”

     Can you tell me where in the prefiled evidence or the interrogatory responses I can find a description of the productivity improvements that THESL will bring to bear over the three years covered by this application?

     MR. HAINES:  I think they're embedded in many of the cost drivers that you're going to be hearing about over the next period of time.  And so, for example, when we have general plant initiatives, these general plant initiatives are underpinned by a business case -- the business case to identify the benefits associated with that investment.  And so those are productivity gains.  The data is managed at that level.  So do we have an overall umbrella that says these are productivity measures?  We don't tend to bucketize it this way.  But there are all sorts of underlying business plans associated with our investments that drive productivity.

     MR. WARREN:  I've looked at the business plans, not in the same level of detail that you have, no doubt, and I can't find a distribution description of any productivity improvements referred to in that way.  Have I missed something, Mr. Haines?

     MR. HAINES:  Just to clarify, I'm talking about detailed business plans for each initiative.  Are you referring -- when you talk about business plan, you're talking about the slide deck?

     MR. WARREN:  I'm talking about the entire, I think you said 5,000 pages of evidence, which I would be an egregious liar if I said I've read it all in detail.  But to keep the lie at a small level, I would say that I've read enough of it, and I can't find a description of the productivity improvements that are referred to in the exhibit that you and I have been discussing.  Where I am missing them?

     MR. HAINES:  Perhaps I could suggest that -- we have a panel coming up to detail the general plant investments, the one -- examples I just gave, and they're probably the best-suited to a position to give you that kind of information detail.

     MR. WARREN:  Mr. Haines, the reason I ask these questions -- and I want to turn to a -- to move into a related topic -- is that there is an immense amount of discussion taking place both with informal proceedings and -- informal proceedings about incentive regulation plans.  And I assume that you would be familiar with those, generally --

     MR. HAINES:  I think, yes, in both incentive and decoupling plans, I've participated in some summary information about those.

     MR. WARREN:  When you use decoupling, then you're about four yards head of me, Mr. Haines, so you automatically take the high ground.


But let's deal with my crude-level understanding of incentive regulation schemes.  They're a mechanism whereby rates are set by formula.  And a characteristic feature of an incentive regulation plan, is that it contain a productivity factor in it.  Fair enough?  An X-factor?

     MR. HAINES:  Yes, that's correct.

     MR. WARREN:  And that the reason that they have an X-factor alone in there is to ensure that the productivity gains which are achieved by a utility over the period of the IR regime, that those are shared with the ratepayers.  Fair enough?

     MR. HAINES:  The reason they have them -- I think there are a number of reasons why they have them.  The sharing is, I suppose, one component of it.


If you will, the offset to that is that you don't prepare a detailed application.  There isn't a detailed review of each and every line of the company's expected expenditures.


And so, if you will, the quid pro quo is this mechanistic adjustment.  But it underlies -- underlying that is a fundamental principle that the historic spend will be the future spend, subject to this inflation, less productivity gain.  And so there is a lot of assumptions in that mechanism.

     MR. WARREN:  Well, that's again a topic we're debating at some considerable -- some would say ad nauseam on the gas side, is how to incorporate, for example, substantial -- the need for substantial capital investment.

     But you and I have agreed that the X-factor is -- one of the objectives of that is to ensure that ratepayers achieve -- get the benefit of some of the savings.

     There are also additional mechanisms, are there not, for example in earnings-sharing mechanism, that could be applied to ensure that if, for example, the utility over-earns in any given year, that some of the savings will be shared with ratepayers?

     MR. HAINES:  Yeah, I think there are a number of mechanisms available.  We think the best solution for Toronto Hydro at this time is the three-year cost-of-service, as we've just -- as we've said.  But certainly in regulation there are many mechanisms possible.

     MR. WARREN:  Now, in circumstances, Mr. Haines, where you and I have agreed that the ratepayers will not have any opportunity to review in a public way your revenues and expenses for the next three years, can you tell me what assurances the ratepayers have that any efficiencies that you may achieve in the next three years will go to their benefit, in whole or in part?

     MR. HAINES:  Well, the rebasing is the first thing that comes to mind.  It is a last -- we are asking for three-year rate-making.  However, there is a rebasing that takes place at the end of that period.  And so any efficiencies that we drive through the three-year period will be to the customer's benefit at the end of that period.

     So as in the case where we amalgamated and we drove cost savings, we came before this tribunal and lowered our rates by 10 percent.  They were the direct beneficiary of that efficiency gain.

     MR. WARREN:  You were asked by my friend Mr. Buonaguro's client, the Vulnerable Energy Consumers Coalition, for your position on an earnings-sharing mechanism.  It appears at Exhibit R1, Tab 6, Schedule 4.  Could you turn that up for me, please?

     MR. HAINES:  While my colleagues look for that, I do recall that interrogatory.  So perhaps we can start with the questioning, and we'll see if I need to turn it up or not.

     MR. WARREN:  You were asked whether you favour an earnings-sharing mechanism, and your answer, which appears on page 3 of 3, is that you do not favour an earnings-sharing mechanism.  And you give a number of reasons why, and you say – included, embedded in that -- about two-thirds of the way down the answer is the following statement:

"Additionally, an ESM will act as a significant disincentive to achieving the regulatory goal of improving the efficiency of distribution operations."

     In what way does an ESM act as a disincentive to achieving the regulatory goal?

     MR. HAINES:  You're asking a detailed answer to a general question, do we agree on sharing mechanisms.  And so what I don't know in that question is, are we talking about symmetrical mechanisms?  Are we talking about asymmetrical mechanisms?  Are they one way?  If the costs are higher, what is the mechanism necessary to recover those costs?  Does that open up cost-of-service again, et cetera?


Our response is this:  If we're going to drive efficiency, sometimes efficiency costs money in the first year, to be realized in later years.  And so what I'm concerned by is, an earning mechanism, let's say, is asymmetrical, says, "Okay.  Well, you spent more.  Good on you.  We're not going to give you rate relief for that."  However, the benefits, when they arrive, are to the customer's benefit.


And so it really then takes that benefit, if you will, and halves the value of it.  And so it may actually put us in a position where things that we normally would have done to the customer's benefit we wouldn't do, because there's actually a negative return now on it through the 36-month period.

     So these are sort of unintended consequences, I'm sure, of this kind of a mechanism.

     So really, at the end of the day, what we think is -- this is our second cost-of-service filing.  We are getting more complex and more able to predict our costs going forward.  It's not time yet to put a mechanism like this in, because there's more likely than not that there will be this unintended consequence.  It needs to be studied and reviewed in more detail before considering such a regime.

     MR. WARREN:  Do you have the exhibit in front of you now, Mr. Haines?

     MR. HAINES:  Yes, I do.

     MR. WARREN:  Let me read you the question that was asked by my friend's client:

"Given the uncertainties arising from forecasts of business conditions from three successive test years, is THESL open to consideration on an earnings-sharing mechanism (ESM)?  And if so, what would THESL propose in this regard?"

     You and I can agree that you were not asked your opinion on an asymmetric ESM, were you?

     MR. HAINES:  I wasn't -- the question doesn't give me enough information to determine whether it was symmetrical, asymmetrical, or -- that's what I was trying to explain.  So we've given the best answer we can, given the details that were in the question.

     MR. WARREN:  But you can agree with me that in your answer you don't refer to symmetric or asymmetric, do you?  You just say, "We don't agree with an ESM."  Right?

     MR. HAINES:  We don't agree with an ESM based on the information, the way the question was asked that time.

     MR. WARREN:  Well, let me ask you the question.  Are you --


MR. HAINES:  An ESM based on the way the question was asked.


MR. WARREN:  Well, let me ask the question a different way.  Are you prepared to accept a symmetrical ESM?

     MR. HAINES:  "I don't know", I mean, is the quick answer to it.  We need to study, what would it be.  Is it going to focus at the P&L level?  Is it going to focus at the capital level?  What are the circumstances, with the exceptions to it?  Would weather be included as an adjustment?  I don't know the answer to that.  And so to change the regulatory model without, you know, some detailed analysis, I think is inappropriate at this time.

     MR. WARREN:  Well, I take it that you haven't -- am I right in understanding that depending on the design of an ESM, you would be prepared to accept one?

     MR. HAINES:  What I said was, in principle we need to do some more work on it to determine if a model would work.  I don't believe at this time it's the correct mechanism for this company and its customers.

     MR. WARREN:  Can you help me out, Mr. Haines, since you're the most senior of the executives appearing for THESL in this proceeding?  Can you tell me -- point me to a precedent for the relief you are seeking, which is a three-year cost-of-service term with no mechanism built into it to assure productivity gains are shared with ratepayers.  Can you -- is there a precedent for it?  Certainly, let's start with this regulatory agency.  Is there a precedent from this regulatory agency granting that kind of relief?

     MR. HAINES:  I'm not aware of a precedent like this, but I'm also not aware of a company taking on the kinds of challenges that we are in putting the detailed plans forward that we have, and so that I'm not aware of a mechanism being proposed out there similar to what we've proposed.

     MR. WARREN:  Would you be -- in your capacity as the senior executive of THESL, would you be familiar with -- cause yourself to be familiar with the Board's decisions with -- certainly with respect to other electric utilities in the province?

     MR. HAINES:  I'm sorry, am I familiar with --

     MR. WARREN:  Yes.

     MR. HAINES:  -- the Board's decisions?  I think at a very summary level.

     MR. WARREN:  And could you -- would you be familiar with, for example, the Board's recent decision, as recent as this summer, this past summer, in the Hydro One Networks application?

MR. HAINES:  I think the same comment at a summary level.  I seem to recall that one coming out at about the time we were filing, so I don't recall a lot of extra time.

     MR. WARREN:  In that case Hydro One Networks was applying for -- this is a very crude summary of what was a 

complex application -- but it was an application seeking approval for a two-year cost-of-service regime, followed by two years in which there would be a kind of IR regime.  And 

I can only describe it as a kind of IR regime because it was a bit of a five-legged duck that they were proposing.

     What I wanted to do is I wanted to read you, Mr. Haines, some of the Board's findings in that and see if you agree that there's a rough analogue between your situation and the situation of Hydro One Networks.

     This appears at page 10 of the decision:

"This proceeding is the first cost-of-service review of Hydro One's transmission revenue requirements since 2000.  Hydro One pointed out on many occasions that its transmission business today is facing significant change in its spending levels and work programs.  During the hearing, Hydro One stressed what it described as an unprecedented increase in capital expenditures driven by government directives and system growth.  Hydro One's evidence and its witnesses also referred at length to the significant increase in spending related to Hydro One's aging asset base.  The Board also heard evidence about the possible impact of the OPA's IPSP, which has not yet been filed with the Board, on Hydro One's investment plans and spending.”  


It said, then, following that:

”Given the significant changes and uncertainties, the Board does not believe that this is the time to adopt a revenue requirement adjustment mechanism for 2009/2010."

     Now, they were dealing, so that we understand the distinctions, with a particular, as I have described it, five-legged duck proposal for an incentive regulation scheme.  But would you agree with me that the thrust of the 

Board's reasoning in that case was in circumstances where a utility is embarking on significant increases in capital expenditures and O&M expenditures that that is not the time to limit the Board's regulatory supervision?  Is that not a fair conclusion I reach from that decision?

     MR. HAINES:  It of course is very hard for me to comment on their decisions and the evidence they led.  What 

I can tell you is the conclusion that the OEB came to was that Hydro One, their challenges did not work with the incentive regime.  I think it's fair to say we share in those same challenges, that an incentive regime doesn't work for us.

     To conclude, then, to take that next jump with this five-legged duck, that we can't put forward a good forecast for the next 36 months, I have some trouble with.  I think we have put together that forecast, and it can be reviewed, and I think we can take some comfort from that forecast.

So I don't conclude that there is no review process going on.

     MR. WARREN:  There is, as you would be aware, 

Mr. Haines, an ongoing attempt -- I don't mean to gainsay it by using the word "attempt" -- an ongoing process of attempting to develop a next generation incentive mechanism for the electric utilities in this province, and that one of the issues that's being discussed is how you deal with the need for significant levels of capital investment for electric utilities.  You're aware of that process?

     MR. HAINES:  I am aware that a conversation is taking place.  I don't have the details around it.

     MR. WARREN:  And can I ask you this:  Why is it that 

Toronto Hydro believes that that process will not result -- there are too many negatives in that, but try and follow me if you can -- why is it you believe that that will not result in an incentive regulation mechanism that will, for example, allow you to make the kind of capital investments that you say you need?

     MR. HAINES:  I'm hopeful that it will, but I don't have certainty at this time.  I have certainty of needing to move forward with our plans.  And so I have to work with what I have to work with.  This process of reviewing our cost-of-service is the only avenue available to me at this time.

     Perhaps in three years, when we come back again, that regime may be available and may be working.  You pinpointed the point that we're looking at mechanisms in that rate-making process to allow for capital.  But there are other things at play here that are not capital-related.  I don't know how the complexity of something like a workforce renewal, where, frankly, you hire somebody today, they don't go to work on the capital immediately.  There's a lot of investment in that person before they're ready to go.  That's an O&M expense.  So how those regimes will try to take care of those things, I don't know, but it is complex.  

So we don't have certainty about that regime being designed in a way to take care of these problems that this company faces.

     MR. WARREN:  Certainly, as one of the, aside from Hydro One networks, largest utilities in the province, you would have, I presume, certainly some influence on the substance and the outcome of those discussions; is that fair?

     MR. HAINES:  You give us perhaps a little too much credit.  I'm sure we'll participate.  We'll have a view about it.  But to say that we will be able to influence it, 

I think, is perhaps a bit of a stretch.

     MR. WARREN:  It’s certainly worth a try?

     MR. HAINES:  There is to no doubt that we will contribute to the discussions.

     MR. WARREN:  And you're going to contribute to the discussions regardless of what the Board does in this application; correct?

     MR. HAINES:  I think that's fair, because there is a consequence following this three-year period that we are deeply interested in.

     MR. WARREN:  In that context, then, why would 

Toronto Hydro then not limit itself to a one-year cost-of-service review and await the outcome of the Board's deliberations?  What's the downside to your doing that?

     MR. HAINES:  Momentum on the capital side.  So how do you move forward with this process of a long-term capital rebuild, when you start breaking the pieces up into 

12-month pieces?  It takes, in some cases, many years to take a project through the planning stage and into construction and completion.  And so when do you start and stop the process?  It's a very inefficient model, coming in every year.

     If you think about the practical aspects of the application, it's taken us 18 months to get to this point.  18 months.  I think something like 70 people have worked around the clock on this thing.  It's a huge regulatory distraction.

     If we had a one-year, using your example, we would start the process of filing days after we received this decision.  We would have to, because we can't start and stop our plans.  How do you make long-term recruiting decisions when you have uncertainty going forward into the second year?  It's very difficult to deal with these long-term problems on a 12-month window.

     We think the most efficient way to do it is to deal with this three years, get it behind us, and look at the models that are available to us going forward as to whether there's a better choice.  There may or may not be.

     MR. WARREN:  The complexity of the preparation of this regulatory filing, surely, Mr. Haines, is a function, a direct function, of the fact that you are attempting to forecast costs, revenues and expenses for the next three years; is that not fair?  You don't do that ordinarily.  You do it a year at a time.

     MR. HAINES:  No, this application is much more than the one we did last time, times three.  I think it was you, if I recall correctly, that criticized the quality and the depth of our filing last time, and we've made every attempt possible to really beef it up and back it up with detailed studies and reviews.

     MR. WARREN:  And wasn't that a silly criticism on my part, Mr. Haines.

MR. HAINES:  Well, unfounded, of course.  But in all seriousness, this is the first of its kind, of Toronto Hydro’s kind of detail that we've been able to put together and to really bring the issues and put them on the table backed up by good, detailed facts, and moving forward from that.  It's very important that we build the momentum necessary to fix these problems.

     MR. WARREN:  I have questions in only two other areas.  

One of them, which I think falls to you because it's in the governance responsibility centre.

     Now, the spending for 2007 is 10.5 million, roughly, of 2008, 12 million, 2009, 11.27.

     And can you tell me, what is it that the governance responsibility centre does?

     MR. HAINES:  There are a number of things going on in that budget.  In some ways it's a catch-all.  I'm going to suggest that the panel coming on in O&M will be able to go through those with you in quite a bit of detail.

     MR. WARREN:  Mr. Chairman, I have only one question on the confidential component of that exhibit that was filed this morning, and I'm wondering if I should simply defer to my colleagues to finish their questions and then we can do it in one discrete patch.  I'm in your hands.

     MR. SOMMERVILLE:  Yes, that would seem to be the most effective way to proceed.

     We do have to break sharply at noon.  We can't leak beyond noon today.  The thing that causes us to rise is not flexible.

     Can I get an indication from others as to whether their cross-examination can be completed within the next 12 minutes?

     MR. DeVELLIS:  Mr. Chairman, I have approximately 45 minutes to an hour of my cross.

     MR. SOMMERVILLE:  Well, that's going to test that then.

MR. DeVELLIS:  Doesn't specifically answer your question.

     MR. SOMMERVILLE:  Mr. Buonaguro?

     MR. BUONAGURO:  I don't have any specific cross.

     MR. SOMMERVILLE:  Thank you.


Mr. Alexander?

     MR. ALEXANDER:  I have no cross-examination for this panel.

     MR. SOMMERVILLE:  So it's you, Mr. --

     MR. MacINTOSH:  Mr. Chair, I could guarantee 12 minutes.

     MR. SOMMERVILLE:  You're on, Mr. MacIntosh.

     CROSS-EXAMINATION BY MR. MacINTOSH:
     MR. MacINTOSH:  Mr. Haines, it's David MacIntosh for Energy Probe Research Foundation.

     Mr. Haines, I have a couple of questions of clarification in respect of the interrogatories we asked, and a couple that we felt did not provide a clear answer.

     And the first interrogatory -- and I don't know that you need to turn it up, but it's R.1, T.2, Schedule 4.  And the interrogatory was asking whether the president of Toronto Hydro-Electric System acts as its CEO.  And the answer was that you were the senior executive within the lawyer's company, but it didn't answer the question.  And I'm going to ask you again whether you act as the CEO of Toronto Hydro.

     MR. HAINES:  Sorry the answer wasn't clear enough.  THESL does not have a CEO.  THESL has a president, and I am that president, and so I am responsible for the overall operation of the utility.

     MR. MacINTOSH:  So you would not define yourself as the chief executive officer of the utility?

     MR. HAINES:  I am the president of the utility.

     MR. MacINTOSH:  Well, it's clearer, I guess.


The next one was in that same interrogatory, question (d).  And what we were trying to do was find out the vice-presidential levels that were being handled from Toronto Hydro Corporation.  And again, the answer wasn't quite clear, because if we follow the answer, it would appear you had a vice-president of fleets, which I doubt would be true.

     But we're trying to find out which vice-presidential functions were at Toronto Hydro Corporation.

     MR. COUILLARD:  I can answer this, Mr. MacIntosh.  The function at our outsource are the chief financial officer, which is myself; the general counsel; the vice-president of organizational and effectiveness, which also include responsibilities in regards to human resources and environment, health, and safety; vice-president for communications and public affairs.

     MR. MacINTOSH:  Thank you.


Now, the last question I'm going to ask was actually -- is actually in reference to an interrogatory from Board Staff.  And that's R1, Tab 1, Schedule 1.4.  And I can read the question, so it's probably easier that way.  Otherwise I might be 13 minutes.

     What the question was referring to was the rationale and justification for the increase from six to ten executive positions from 2006 to 2008.  And in the response there's reference to, and I quote:

"During the period of 2006 to 2008, a succession plan for executives was also implemented to allow for the transfer of responsibilities from retiring executives to their successors."

     And my question to any of you gentlemen is, how many executives were hired to -- in part relating to the succession plan?

     And just so you'll know that I'm not trapping you here, I want to note that in the next interrogatory it's indicated that there are no executives retiring until 2011.

     MR. HAINES:  Just a point of clarity, then, around that.

     MR. MacINTOSH:  Yes.  Thank you.

     MR. HAINES:  There are five vice-presidents that are in place now that weren't before.  They came from the company.  In other words, they were internal promotions.  And so in some cases those positions have been filled in; in some cases they haven't.  And so we have generally recruited from within for those positions.

     When we talk about replacement of executives, we're talking about people that have already left, and so although there are no pending retirements amongst the executive ranks today, there have been people that have left in the last 12, 18 months.

     MR. MacINTOSH:  Thank you.  Those are my questions, Mr. Chair.


PROCEDURAL MATTERS:

MR. SOMMERVILLE:  Thank you very much.


Unless there are some matters that we can deal with, we're risen.  At this point, within the next five minutes, we'll adjourn for the day.


Mr. DeVellis, you'll be up first thing tomorrow.  Then we'll have a brief in-camera session to deal with Mr. Warren's outstanding question.

     I wonder, though, if, Mr. Rodger, your redirect might -- how do you want to do that?  Do you want to deal with the public redirect as a block and then redirect within the in-camera session?  That would seem to make, perhaps, the most sense.

     MR. RODGER:  That's fine, Mr. Chairman.

     MR. SOMMERVILLE:  Ms. Campbell, you have questions for this panel?

     MS. CAMPBELL:  Not right now.

     MR. SOMMERVILLE:  Okay.  So we will look tomorrow to have 45 minutes, and then a brief in-camera session, and then we will move on to the compensation -- or shared services?  Which will come first?

     MR. RODGER:  The second panel will deal with both the shared services and the compensation issues.

     MR. WARREN:  Mr. Chairman, we don't have any questions for Panel 2, and since I had only one question, I've asked Mr. DeVellis if he can ask the question for me tomorrow.  He has some questions on the confidential exhibit.

So if that's all right with the Panel, I won't be here tomorrow, and Mr. DeVellis will take -- will ask the question.

     MR. SOMMERVILLE:  That's satisfactory if that works for you guys.

     MR. WARREN:  Thank you.

     MR. SOMMERVILLE:  We'll adjourn until 9:30 tomorrow morning.  Thank you.

     --- Whereupon the hearing adjourned at 11:57 a.m.
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