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Outline

• Structure of Submissions
• Purpose of Issues List

– Scope of Proceeding
– Questions which Board must address

• Scope of Proceeding
• Three-Staged Planning Process:

– Minister Determines Goals for IPSP
– OPA Develops IPSP 
– OEB Review

• Questions for Board
• IPSP:

– Compliance with Directive
– Economic Prudence and Cost Effectiveness

• Procurement Process
• Aboriginal Peoples Consultation
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Structure of Submissions

• Submissions supporting proposed issues list, 
including in support of proposed structure by 
reference to intervenor alternatives.

• Submissions identifying specific intervenor proposed 
issues that are, in OPA’s view, clearly out of scope.

• In addition, many issues, if framed properly, could be 
sub-issues in proposed list; question is whether they 
should be separately identified.
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Sub-Issues

“The Board does not believe it is appropriate to 
define the Issues List in complete detail.  For many 
issues, the Board expects that sub-issues will arise 
during the course of the proceeding which will need 
to be addressed in argument and in the final decision.  
It is not possible to identify all of those detailed issues 
now so early in the process.  The Board is therefore 
hesitant to include detailed sub-issues on the Issues 
List if the matters are otherwise included in a broader 
issue.” (EB-2007-0050, September 26, 2007, p. 2).
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Purpose of Issues List

“The Board reminds the parties that the issues List 
has two purposes:  1) it defines the scope of the 
proceeding; and 2) it articulates the questions which 
the Board must address in reaching a decision on the 
application.” (EB-2007-0050, September 26, 2007,   
p. 2).
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Scope of Proceeding: Context

• Scope of Proceeding determined by reference to its 
role in planning process.

• One element of three staged process:  
• Government’s Development of Supply Mix 

Goals; 
• OPA’s development of IPSP; and
• OEB review of IPSP.
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Stage One:  Developing IPSP Goals – Determining Supply Mix

Electricity Act, s. 25.30 (2):
“The Minister may issue, and the OPA shall follow in preparing its 

integrated power system plans, directives that have been 
approved by the Lieutenant Governor in Council that set out the 
goals to be achieved during the period to be covered by an 
integrated power system plan, including goals relating to,
(a) the production of electricity from particular combinations of 

energy sources and generation technologies; 
(b) increases in generation capacity from alternative energy 

sources, renewable energy sources or other energy sources; 
(c) the phasing-out of coal-fired generation facilities; and
(d) the development and implementation of conservation 

measures, programs and targets on a system-wide basis or 
in particular service areas.”
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Stage One:  Developing IPSP Goals – Input for Supply Mix

– Minister’s May 2, 2005 letter to OPA
– Minister chooses supply mix that “conforms 

closely to the values and wishes of the people of 
Ontario.”

– 8 month technical and consultative process 
leading to Supply Mix Advice (December, 2005).

– Supply Mix Advice developed 10 candidate 
alternative plans for Minister’s consideration.
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Stage One:  Developing IPSP Goals – Supply Mix Directive

• June 13, 2006 Directive has two types of goals:  Plan 
Resources (paragraphs 1-6) and Plan Development 
(paragraph 7).

• The IPSP is to meet goals for each type of Plan 
Resource and component of Plan Development.

• Goals are precise and explicit.  
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IPSP Goals

OEB Report, “There are three fundamental themes that 
underlie the statutory framework that governs the 
IPSP”:

“First, it is the Government, and not the Board or the 
OPA, which is responsible for articulating the goals 
that the IPSP is to assist in achieving.”
– i.e., “goals” should not be rewritten.
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IPSP Goals

“Second, these goals go beyond simply ensuring that 
supply is adequate to meet demand, and the IPSP in 
that sense is a plan whose scope and purpose is 
different from that of other, more traditional power 
system plans.”
– i.e., the goals reflect Government policy.
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IPSP Goals

“Third, it is the OPA, and not the Board, that has the 
statutory role of developing the IPSP.”
– i.e., OPA is carrying out statutory mandate to 

implement specific policy goals of government in 
the public interest.
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Stage Two:  IPSP Development

• What is the IPSP?
• Directive leaves open a number of areas of 

discretion; IPSP addresses those areas.
• Extensive Public consultation (See:  Exhibit C of 

Application) 
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Stage Three:  OEB Review – Electricity Act, s. 25.30(4)

“The Board shall review each integrated power 
system plan submitted by the OPA to ensure it 
complies with any directions issued by the Minister 
and is economically prudent and cost effective.”
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Purpose of OEB Review:  Financial Check on Discretionary Decisions

“Through statute, governments authorize bodies such 
as the Ontario Energy Board to administer the 
economic regulation of specific sectors of society.  At 
its core, the Board is an economic regulator and that 
is where its expertise lies.  The Board is engaged in 
many of the typical economic regulation activities 
mentioned above and makes determinations as to 
the appropriateness of the financial consequences of 
the regulated activities it authorizes.”

“The Government has a clear understanding of how the 
Board operates and the economic regulation 
principles that it utilizes as an economic regulator and 
has witnessed the Board’s practices in that regard.”
(EB-2006-0034, April 26, 2007, pp. 4-5
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Purpose of OEB Review:  Financial Check

• Board has applied this rationale to inform its 
approach to reviewing amendments of IESO market 
rules under s. 33 of Electricity Act:  “in the context of 
its mandate under section 33 of the Act, unjust 
discrimination means unjust economic 
discrimination.” (EB-2007-0040, April 10, 2007, p.26).
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Post-OEB Hearing

• Implementation will be carried out in accordance with 
project specific approval processes:
– environmental
– municipal
– economic regulation

• Impossible to predict in precise detail how those 
processes will work in future – will not be determined 
in this case.
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Part II:  Issues List - Issue I(1):  Compliance with Directive

• Compliance with Directive:  
– Language chosen by Government – should not be 

departed from.
– Two types of Requirements:  Resource 

Requirements and Plan Development 
Requirements (i.e., compliance with O. Reg. 
424/04).

– Resource Requirements: (1)1-6.
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Compliance with Directives

– Plan Development Requirements: (1)7. 
– Key terms:

• “considered”
• “replace”

– choice of words deliberate, reflected in change 
from previous language required that safety and 
economic and environmental sustainability and 
protection be “reflected” in the IPSP.
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Key Term:  “Consider”

“What, then, is involved in its duty to ‘consider’ the 
report?  Certainly the Board must have the report 
before it …I do not think a Court can or should 
impose any arbitrary temporal standard any more 
than it can or should monitor the degree of required 
concentration of the report.”

“Unless the good faith, indeed the honesty, of the 
members of the Board is called into question, the fact 
that they are briefed or counselled in advance to a 
rejection of the report is not a ground for concluding 
that they did not ‘consider’ it.”

(Walters v. Essex County Board of Education, [1974] 
S.C.R. 481 at pp. 486-487.
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Key Term:  “Consider”

“County Council was required …to do no more than 
‘consider’ the Minister’s principles.  In my opinion, 
that imposes no greater requirement on County 
Council than to take the principles into account when 
developing a restructuring proposal to be submitted 
to the Minister.  [The Act]…does not state how or 
when the principles are to be considered.  Moreover, 
to ‘consider’ is a somewhat conditional requirement in 
the sense that it does not imply that the principles 
must be followed in the development of a 
restructuring proposal.”

(Bruce (Township) v. Ontario (Minister of Municipal 
Affairs and Housing), (1998), 41 O.R. (3d) 309 at 320 
(Ont. C.A.)
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“Consider”

• PWU:  “Does the OPA adequately and reasonably 
weigh and evaluate safety, environmental protection 
and environmental sustainability?” (p.26)

• Energy Probe:  “It goes without saying that the Board 
is entitled to evaluate the OPA’s weighing and 
evaluating and to draw its own conclusion on whether 
the IPSP complies with the IPSP Regulation.” (p.4).
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“Consider”

• GEC: 
– “Has OPA’s planning approach adequately 

weighed and evaluated environmental impacts 
and risks and considered sustainability 
appropriately and applied these in its plan 
development?”

– “Has OPA adequately recognized and accounted 
for economic externalities in its planning and its 
analysis of sustainability?”
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Key Term:  “Replace”

• The Directive requires the IPSP to “plan for coal-fired 
generation to be replaced by cleaner sources in the 
earliest practical time frame that ensures adequate 
generating capacity and electricity system reliability in 
Ontario.”

• The IPSP is a coal replacement plan, not a coal 
operation plan.
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“Replace”

• PWU:  “Does OPA adequately address practical 
factors that affect the operation of coal-fired 
generation units until they are replaced (e.g. supply 
chain issues, unit operability to respond to system 
requirements, staffing and community impacts?)”

• These are all types of issues that result from the 
consequences of shutting down coal plants – driven 
by Directive, not IPSP’s replacement plan, and not 
OEB’s review of that plan.
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“Replace”

• Pollution Probe:  IPSP ignores, and OEB should examine 
options of:
– “banning non-emergency coal-fired electricity exports”.
– dispatching natural gas-fired generation in advance of coal-

fired generation (p.6).
• GEC:  

– “in a market regime that dispatches coal when les expensive 
than gas (regardless of externalities) and encourages 
exports of coal power so long as the plants remain open 
(regardless of urgency), even if the ‘insurance’ policy is not 
needed, there will inevitably be increased coal burning and 
emissions as a result of the prolonged availability of the 
plants…Therefore it is appropriate for the Board to consider 
matters such as the market rules that dispatch 
environmentally inferior generation, both because the current 
rules are the context for the plan and because the Board 
could encourage alternative rules as one of the means of 
affecting or implementing preferred plan outcomes.” (p. 12)
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“Replace”

• Issues of Market Rules and environmental regulation, 
not replacement.



28

Issue I(2):  Economic Prudence and Cost Effectiveness

• Revised List identifies areas of discretion left open by 
Supply Mix Directive and sets the context for the 
Board to review the economic prudence and cost 
effectiveness of the way in which the IPSP addresses 
those areas.

• Approach is consistent with Part I of OEB Report and 
is open to substantive review.
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OEB Report

• “The principles set out in Part One are those that the 
Board considers should, as a matter of policy and 
interpretation of the Board’s mandate, inform the 
panel’s overall approach.” (OEB Report on IPSP, 
p.1).
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Issues List/OEB Report - Conservation

Issues List

• Is the mix of Conservation types 
and program types included in 
the Plan to meet the 2010 and 
2025 goals economically prudent 
and cost effective?

• Would it be more economically 
prudent and cost effective to 
seek to exceed the 2010 and 
2025 goals?

• Is the implementation schedule 
for Conservation initiatives 
economically prudent and cost 
effective?

OEB Report

“The IPSP will need to address how the 
costs of different types of conservation 
measures (e.g. customer-based generation 
programs or energy efficiency programs) 
are to be compared in determining which 
portfolio of measures achieve the 
conservation targets in an economically 
prudent and cost effective manner.  The 
conservation targets set out in the Supply 
Mix Directive is the minimum that must be 
achieved.  An economically prudent and 
cost effective plan may, however, contain 
greater quantities of conservation than 
required by the Supply Mix Directive, 
provided that those additional investments 
are shown to be prudent and cost effective 
against other resources.”
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Issues List/OEB Report – Renewable Resources

Issues List

• Is the mix of renewable 
resources included in the plan 
to meet the 2010 and 2025 
targets economically prudent 
and cost effective?

• Would it be more 
economically prudent and cost 
effective to seek to exceed the 
2010 and 2025 targets?

• Is the implementation 
schedule for the renewable 
resources in light of lead times 
for supply and transmission 
economically prudent and cost 
effective?

OEB Report

“The achievement of renewable energy 
targets allows the economic prudence 
and cost-effectiveness of different 
renewable resources to be compared 
with one another to achieve the 
renewable target in an economically 
prudent and cost effective manner.  The 
renewable energy targets set out in the 
Supply Mix Directive are the minimum 
that must be achieved.  An economically 
prudent and cost effective plan may, 
however, contain greater quantities of 
renewable energy than required by the 
Supply Mix Directive, provided that those 
additional investments in renewable 
energy are shown to be prudent and cost 
effective against other resources.”
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Issues List/OEB Report – Nuclear for Baseload

Issues List

• What is the baseload requirement 
after the contribution of existing 
and committed projects and 
planned Conservation and 
renewable supply?

• Is the IPSP’s plan to use nuclear 
power to meet the remaining 
baseload requirements 
economically prudent and cost 
effective?

• Is it more economically prudent 
and cost effective to build new 
plants or refurbish existing plants 
to supply new nuclear power?

OEB Report

“The OPA will need to demonstrate 
how the IPSP implements the nuclear 
energy portion of the Supply Mix 
Directive and whether the means by 
which any nuclear supply investments 
will be effected (i.e., by the 
refurbishment of existing facilities or 
by the construction of new facilities) 
are economically prudent and cost 
effective.”
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Issues List/OEB Report – Coal Fired Generation

Issues List

• How do existing, committed and planned 
Conservation initiatives, renewable 
resources and nuclear power contribute 
to meeting the contribution that coal-fired 
generation currently provides to meeting 
Ontario’s electricity needs with respect to 
capacity (6,434 MW), energy production 
(24.7 TWh) and reliability (flexibility, 
dispatchability, and the ability to respond 
to unforeseen supply availability)?

• What are the remaining requirements in 
all of these areas?  

• Will the IPSP’s combination of gas and 
transmission resources meet these 
remaining requirements in the earliest 
practical timeframe and in a manner that 
is economically prudent and cost 
effective?

OEB Report

“The OPA will need to 
demonstrate how the schedule 
set out in the IPSP allows for 
such replacement in the earliest 
practical time frame while 
ensuring adequate generating 
capacity and electricity system 
reliability, and that the 
replacement plan is cost 
effective and economically 
prudent.”
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Issues List/OEB Report – Natural Gas

Issues List

• How can gas be used for 
peaking, high value and high 
efficiency purposes?

• How can gas-fired generation 
contribute to meeting 
transmission capacity 
constraints?

• Is the IPSP’s plan for additional 
gas resources for peaking, high 
value and high efficiency 
purposes and for contributing to 
transmission capacity constraints 
economically prudent and cost 
effective?

OEB Report

“The OPA will have to 
address how the IPSP 
allows for the use of 
natural gas capacity at 
peak times and enables 
the pursuit of applications 
that allow high efficiency 
and high value use of 
natural gas in an 
economically prudent and 
cost effective manner.”
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Issues List/OEB Report – Transmission

Issues List

• For facilitating resource requirements, 
see issues embedded in each resource 
requirement.

• For system efficiency and congestion 
reduction:  “Does the IPSP promote
system efficiency and congestion 
reduction and facilitate the integration of 
new supply, all in a manner consistent 
with the need to cost effectively maintain 
system reliability?”

OEB Report

“The OPA will need to 
demonstrate how the IPSP 
provides for the strengthening of 
the transmission system to 
achieve these diverse goals.  To 
the extent that strengthening the 
transmission system is 
proposed for purposes of 
system efficiency and 
congestion reduction, the OPA 
will need to identify how and to 
what degree system efficiency 
will be improved or congestion 
will be reduced, as well as the 
justification for selecting the 
chosen levels of efficiency and 
congestion reduction.”
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Substantive Review

• Each proposed issue relates to substantive areas for 
review of IPSP.

• Application sets out the facts, assumptions, analysis 
and judgment used to address areas of discretion.

• The facts, assumptions, analysis and judgment relied 
upon to address areas of discretion are in scope.  
Issue is how much detail to include in list.

• Free floating filibustering not in scope.
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Free Floating Filibustering

• Application contains extensive analysis, models, 
data, etc.

• Review and questions of data should have a point, 
e.g.:  forecast.

• Reference forecast and Reserve Requirement is 
relied upon throughout evidence to address areas of 
discretion.
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Forecast and Reserve

• Areas where relied upon (examples):
– Choosing conservation portfolio (baseload and 

peaking contributions);
– remaining base-load requirements after 

contribution of existing projects and planned 
Conservation and renewable supply;

– remaining requirements that must be satisfied by 
coal-fired generation replacement;

– peaking requirements for gas fired plants.
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Demand Forecast and Reserve

• What is in:  discretionary area that relies upon 
demand forecast and reserve requirement can be 
tested by reference to demand forecast and reserve 
requirement evidence.

• What is out:  review of demand forecast and reserve 
requirement as a stand alone issue with out 
reference to how it is used in IPSP.
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Summary

• IPSP review is carried out by Board in its capacity as 
an economic regulator to provide financial check on 
plan in light of statutory mandate.

• Statutory mandate exclusively relates to IPSP’s 
compliance with Directive and Economic Prudence 
and Cost Effectiveness.

• IPSP begins where Directive ends (areas of 
Discretion)

• Issues List addresses economic prudence and cost 
effectiveness in areas of Discretion.
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Paths Not to Follow

• Parties offer three different Path for IPSP to follow:
– Totally unconstrained wandering through 

application – “Meandering Walk” (SEC)
– Filing Guidelines as a substitute for Directives –

“Discovery Walk” (PWU), (AMPCO)
– Subtle departures from Directive – “Clever Dance”

(GEC)
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Meandering Walk

• SEC submissions premised on argument that it is 
inappropriate for OEB’s role to be restricted to 
“making check marks on a list to confirm compliance 
with government directives or legislative 
requirements”.

• Rather, role is to “exercise independent judgment as 
to whether the IPSP ‘works’ in a practical sense.”
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Meandering Walk

• This “independent judgment” is independent of the 
terms of the Directive.  Reviewing compliance with 
terms of Directive is too limited (see para. 12 - 14).
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Meandering Walk

• Result is virtually unconstrained hearing that 
includes:
– Canada’s position on Kyoto and its successor 

treaties, and in particular, the potential 
introduction, in the near term, of a carbon trading 
market affecting Ontario emitters (par. 20)

– Board creating “stretch” targets for conservation 
and renewable power “even if potentially more 
expensive if too hard to achieve, is still worth the 
risk, whether for economic, social, environmental, 
or other reasons.” (par. 29 and 45).
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Meandering Walk

• OPA’s role in “introducing new efficiency 
technologies into the market place… is not fully 
embraced, and we believe the Board could assist all 
parties by reviewing this aspect of the Plan.” (par. 
36).

• “The Board should consider whether the OPA should 
be more proactive in partnering with school boards 
and others to teach ‘conservation culture’ to the next 
generation.” (par. 37)

• “to what extent should continuation of coal availability 
beyond 2014 be considered to deal with project 
capacity shortfalls during that period” (par. 59)
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Key Assumption of Approach

• OEB hearing is the appropriate place to deal with 
virtually all issues of energy policy because it is 
superior to political system:  “The Board’s review of 
the IPSP would be a failure if the result is that 
important interests are forced, through their exclusion 
to seek other routes – political, media, etc. – to 
express their concerns”.



47

Discovery Walk

• Issues list should replicate Filing Guidelines.  
According to PWU:  “the Filing Guidelines speak to 
the specific factual issues that stakeholders and the 
Board identified as requiring regulatory review” (at p. 
7) (See also AMPCO, at s. 1.1).

• Turns hearing into discovery process based on filing 
guidelines.
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Concerns with Guideline Approach

• Does not address questions which OEB must 
address.  Compliance with Guidelines is separate 
from compliance with legislation.

• Guidelines not intended to fulfill this function:  “The 
filing guidelines set out in Part Two reflect the 
Board’s current view as to the information that may 
be required to fulfill its statutory mandate.  The Board 
recognizes that, while there is some merit in 
providing guidance in this regard, there is also a need 
to maintain some degree of flexibility.  The OPA is 
responsible for making its case for approval of the 
IPSP and its procurement processes to the 
satisfaction of the Board.  It retains the right to do so 
in the manner it considers most appropriate.”
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Guideline Approach

• Guidelines produced during development of plan 
(December, 2006).  Provided guidance, but not 
meant to set issues for decision. Will not limit record 
or “privilege” information discovered through filing 
guidelines
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Clever Dance

• GEC:
– Replaces compliance with Directive with 

“reasonable basis for planning” for all resources 
(CDM, Renewable Supply, Nuclear, Coal, Natural 
Gas, Transmission) (ss. 2.1, 3.1, 4.1, 5.1, 6.1, see 
also, pp. 9-10).

– Adds additional requirement that OPA’s priorities 
must “respect” the Directive, not just meet it, and 
asks whether other priorities that “respect” the 
Directive are preferable – invites the OEB to 
develop its own planning criteria (8.1, 8.2)
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GEC

• Has OPA considered risk and uncertainties in the 
Plan “and in the planning environment”? (8.5)

• Does IPSP “appropriately facilitate the development 
of new technology”? (8.6)

• Is OPA’s modeling methodology “appropriate” (8.7) 
• Does OPA’s “preferred plan” conform to “directives, 

legislation and its stated priorities or to preferred 
priorities” or is there a “preferable plan”? (ss. 8.8 and 
8.9).
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Part II:  Procurement Process

• The Electricity Act provides that the OPA shall 
“develop appropriate procurement processes for 
managing electricity supply, capacity and demand in 
accordance with its approved integrated power 
system plans” and that the procurement processes 
must be reviewed by the OEB.
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Procurement Process, not Contracts

• OEB’s review confined to appropriateness of 
process, not substantive terms of procurement 
contracts, such as risk allocation. 

• Only regulation of Procurement Contracts is through 
regulations passed by Government (See:  Electricity 
Act, ss. 25.32 (2) and 114 (1.3)(e)).



54

Exercise of Procurement Process

• procurement process exercised “When the OPA 
considers it advisable” (Electricity Act, s. 25.32(1)).

• Assessment of capability of IESO-administered 
markets or other investment to be made by OPA “in 
consultation with interested parties.” (Procurement 
Process Regulation, s. 1).

• Consideration of factors to be carried out prior to 
commencement of procurement process 
(Procurement Process Regulation, s. 2)
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Part III – Aboriginal Peoples Consultation

• Proposed language adopts approach in EB-2007-
0050.

• IPSP contains evidence of OPA engagement as 
required by OEB’s Aboriginal Consultation Policy 
(Exhibits C-1-1, Attachments 1 – 17; C-3-1, 
Attachments 1-4).
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Other Submissions

• MNO, Issue #1, SON #1:  issue should cover both 
IPSP and “projects it contemplates”

• Any electricity “project”, whether contemplated by the 
IPSP or not, may trigger a duty to consult, as well as 
subsidiary issues, such as who owes it, who can 
claim it, what does it consist of in the circumstances.  
Those and other questions to be determined by 
appropriate authorities at that time.
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Other Submissions

• MNO #2, FNEA #3:  ongoing processes and 
mechanisms to ensure appropriate consultation, etc. 
respecting “implementation” of IPSP.
– IPSP implementation will involve a large number 

of public and private sector actors, OEB review of 
IPSP is not forum to prescribe appropriate 
mechanisms.

– complexity of implementation is one of the issues 
that the OPA has brought to the attention of the 
Minister of Energy (C-3-1, Attachment 3).

– Subsequent OEB reviews will have to make 
independent determinations respecting 
consultation in accordance with OEB policy and 
law.
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Other Submissions

• MON #3:  Appropriate Consultations, etc. in future 
iterations of IPSP

• OPA has committed to ongoing engagement with 
First Nations and Mϑtis People for future iterations of 
IPSP.   This involves over 150 First Nations and 
Mϑtis communities.  Terms of engagement should 
not be dictated here and will likely be evaluated in 
future IPSPs.

• Plan Development will be determined by Regulation, 
not OEB.
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Other Submissions

• MNO #4; NAN, Issues 1-3; FNEA, Issues #1-2; AFN, pp. 4-6:  
Does IPSP adequately address unique needs and realities of 
Aboriginal Communities; set aside rights; social, economic, 
political and environmental.

• “Income redistributive policies are at the core of the work done 
by democratically elected governments.  The Board is of the 
opinion that had the Government wanted the Board to engage in 
such a fundamentally important function it would have 
specifically stated as such.” (EB-2006-0034, April 26, 2007, p.6, 
see also: p. 12).

• Goes beyond OEB’s mandate and OPA has advised Minister on 
issues brought to its attention (C-3-1, Attachment 3).
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Other Submissions

• MNO #5: Were costs and/or impacts on existing or 
asserted rights factored and, if so, how?

• MON #6, SON #4:  Procurement Process.
– Included in Proposed Issue.

• Nishnawbe Aski Nation:  issue of remote 
communities
– IPSP deals only with integrated system plan 

issues.
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Other Submissions

• MON #7 – Appropriate Consultation, etc. for 
procurement processes.
– if appropriate consideration in procurement 

process, may be in scope.  If substantive 
entitlement to set asides, out of scope.
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