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Tuesday, January 15, 2008

 SEQ CHAPTER \h \r 1--- On commencing at 9:32 a.m.


MS. NOWINA:   Please be seated.


Good morning, everyone.  Today is the second day of the hearing of phase I of EB-2007-0707.  The Ontario Energy Board is sitting to determine the issues for the review of the Integrated Power System Plan.  This list will determine which issues will be addressed in the subsequent review of the application in phase II.


Today we will continue with the schedule of oral submissions, which Staff developed.  If you don't have a copy of the schedule, please ask Staff and they can get one for you.


Is there anyone present who did not register an appearance yesterday who would like to do so today?


No?


Before we begin, the transcripts are available.  I have a few changes to those transcripts and if anyone else has a request, tell me after we have gone through the ones that I have.


Do parties have copies of the transcripts?


MS. LEA:  Parties do not have copies of the transcripts unless they specifically requested them.  However, copies I believe are available through the Board website and parties can sign up for an electronic copy themselves by speaking to Patrick, who is dealing with the technical side of the reporting.


MS. NOWINA:  All right.  I would encourage you to review the transcripts, especially if you had a lot to say, to ensure that your words are recorded accurately.


For the changes that I have, so this is to the transcript of January 14th, 2008.  On page 2, line 11, where it says "a grill of assistance", actually, "you are a great deal of assistance to us".


On page 4 at line 12 where it says "thank you, Mr. Rodder", I think that would be Mr. Rodger, Mr. Mark R-O-D-G-E-R.


On page ‑‑ a minor change on page 47, line 30, "Do you want to continue?", the word "to" is missing.


On page 69 line 30, again we have the mysterious, Mr. Rodder, instead of Mr. Rodger.


On page 102 at line 6, it says "questions by the panel".  Actually, that would be questions by Board Staff.


On page 119, on line 1, questions, it should read "questions by Board Staff and the Panel".


Page 134, line 12, "questions by Board Staff and the panel", It should read.  


Page 159, line 23, "questions by Board Staff and the panel" is how it should read.


And page 181, line 18, it should read "will recess now", not tomorrow.


Those are the changes.  Are there any other preliminary matters?


PRELIMINARY MATTERS:

MS. LEA:  Just while we're on the subject of transcripts, we have an extra couple of copies up here, so if anybody wants to borrow a copy and return it to us later in the day we are quite happy if that occurs.


MS. NOWINA:  Any other preliminary matters?


MS. LEA:  I have one, the submission of Brookfield Power Power was -- they delivered an additional item late Friday, so that item has, I don't think, yet made it to the Board's website, but Mr. Keizer did bring in hard copies today of that.  I have provided them to the Panel and Staff has them, so perhaps Mr. Keizer could ensure that the OPA and anyone else in the room is -- can have a copy of that document.


MS. NOWINA:  Thank you, Ms. Lea.  If there are no other preliminary matters, then Mr. Faye for Lake Ontario Waterkeeper, you are up first.


SUBMISSIONS BY MR. FAYE:

MR. FAYE:  Thank you, Madam Chair.  Good morning to the members of the Panel.


MR. FAYE:  I would like to preface my remarks with a brief introduction to Lake Ontario Waterkeeper.  Being a relative new comer to Board proceedings, it's probably worthwhile letting people know who we are.


Lake Ontario Waterkeeper is part of an international environmental alliance that was started in New York by Robert Kennedy, Jr.  It's expanded worldwide to encompass 157 water keepers or river keepers, as the case may be.


Our particular branch is called Lake Ontario Waterkeeper, and its main focus is the Lake Ontario watershed, although we do have some interest in northern watersheds, as well, by virtue of

requests for assistance from grassroots groups in those areas.


Mark Mattson is the president and he will probably be familiar to a number of people from his previous incarnation in the environmental field.  Mark is a mentor to other waterkeeper groups across the country in the last few years.  It's becoming ‑‑ beginning to gain international presence. 


I will just read the usual statement that Mark likes to put out there:

"Waterkeeper is an environmental justice charity, working to win back our rights to safely swim, drink and fish."


That's the focus of Waterkeeper's intervention here, and although we probably aren't going to be discussing much in the way of environmental issues today, we hope to get that on the agenda.


So beginning with my submission that I believe the Panel has a copy of in front of you.


MS. NOWINA:  We do.


MR. FAYE:  We have numbered these to be consistent with the proposed index for intervenor submissions that Jennifer Lea passed out last week.


MS. NOWINA:  Mr. Faye, may I interrupt for a moment?  We have a document that was just handed to us.  We also have your submission from earlier.  Are they different documents?


MR. FAYE:  Our written submission?

     MS. NOWINA:  Yes, we have your written submission.


MR. FAYE:  They are different documents, although there is obviously some overlap and some reference back and forth.


MS. NOWINA:  Let's mark this one as an exhibit, Ms. Lea.


MS. LEA:  Thank you, Exhibit 4.

EXHIBIT NO. 4:  OUTLINE OF SUBMISSION AND SUPPORTING MATERIAL OF LAKE ONTARIO WATERKEEPER.

MS. LEA:  Lake Ontario Waterkeepr.  I think it is -- I'm not sure whether it is a submission, Mr. Faye, or it's an outline of your submission and some supporting material.


MR. FAYE:  That's correct.


MS. LEA:  Thank you.


MR. FAYE:  So Lake Ontario Waterkeepr thanks the Board for the opportunity to comment on the Issues List.  These oral submissions will be mainly confined to what we think are the important jurisdictional issues that the Board faces in conducting the review, and the first issue I would like to deal with is number 2 on the Board's proposed index for intervenor submissions.  That is the Board's role and jurisdiction.


The OPA has argued, both in their written evidence and in yesterday's submission in‑chief that the Board's review should be confined to what is stipulated in section 25.30 of the Electricity Act.  That namely says:  

"The Board shall review each integrated power system plan submitted by the OPA to ensure it complies with any directions issued by the minister and is economically prudent and cost effective."


Waterkeeper submits that the Board's review isn't circumscribed by this section of the Electricity Act, because section 1 of the Ontario Energy Board Act continues to apply. That section states:

"The Board in carrying out its responsibilities under this ..."


And I will emphasize:

"... or any other act in relation to electricity shall be guided by the following objectives: ..."


And then there are the two broad objectives set out for the Board that we are all familiar with, but I will read them:

"To protect the interests of consumers with respect to prices and the adequacy, reliability and quality of electricity service; and, secondly to promote economic efficiency and cost effectiveness in the generation, transmission, distribution, sale and demand management electricity and to facilitate the maintenance of a financially viable electricity industry."


Waterkeeper submits these objectives entitle the Board to conduct a broader review of the IPSP than has been suggested by the OPA.


We would like to also draw the Board's attention to section 128 of the Act, which provides a resolution if a conflict of a law arises.  That section states:

"In the event of conflict between this act and any other general or special act, this Act prevails."


Our conclusion, from those sections, and we hope the Panel will agree, is that if the Electricity Act provisions for review and the IPSP conflict with those of the OEB Act, then the OEB Act must govern.


And the impact of this on the Issues List is that a broader mandate would permit a wider-ranging review of the IPSP and could potentially eliminate debate on some of the issues, like:  What is the meaning of the word "consider"?  What is the meaning of the term "economic prudence and cost-effectiveness"?  


We say it could eliminate that issue, because we believe that the objectives in section 1 of the OEB Act are broader and may make it unnecessary to define more constricted terms.


If, on the other hand, the Board chooses to restrict its own jurisdiction, then Waterkeeper would submit that definitions of these terms will be necessary and should be included on the Issues List for some sort of debate.


Waterkeeper also sees some ambiguity in the role and

authority of the Board in this review hearing, and we propose to add that to the proposed index of intervenor submissions.  We note that the sub-headings below each numerical issue here are bullets, and they're not numbers.  


Our 2(a) corresponds to the first bullet.  And when we say we would like to add this as 2(c), we're saying that would be a third bullet under the Board's role and jurisdiction.


The role of the Board we don't think has been clearly

established here, and we would like the Panel to make that decision.  And we would submit that there is two alternatives that are possible.  


The first one is that this review of the IPSP is analogous to what used to happen with Ontario Hydro.  And at the risk of incurring Jennifer's wrath, the DSP is a good example.  And this is a review where the Board hears intervenors, collects evidence and renders a bunch of advice and opinions to the Minister, and the Minister then makes the decision on what he would like to do.


In that case, there is no reason to restrict the scope of this hearing, since it is only an advisory role. 


The second possibility is that the OEB is acting in its more customary role as a regulator of private enterprise.  And in that case, the Board would have the authority to hear the evidence and render a decision on whether or not the IPSP will be implemented.


In the first alternative, it is the Minister and not the OPA who has the ultimate authority over the IPSP.  In the second case, it would be the Board that has the ultimate authority over the IPSP.  But in neither case is it the OPA.


I think it is crucial to note that the OPA, what we would call a quasi-private corporation, doesn't have authority under its enabling legislation to do anything other than present this IPSP to the OEB for its consideration.


And then there is the two options that I have mentioned:  The Minister can make the decision or the Board can make the decision on whether it goes ahead.


We also think the role of the OPA is at issue in this

proceeding.  Our written submissions on this subject appear in sections 7 and 8 of our previous submission and in the appendix. And it is quite elaborate, so I am not going to go into the detail.  I know the Panel has read that.  I would just like to repeat the summary of what we see as the issues there.  And we think there are three.


The first one is:  Does the OPA have a public-interest mandate?  The OPA has argued in its evidence that it does have a public-interest mandate, and we don't see any anywhere in the legislation that would support that view.


The second one is:  Should the Board defer to the OPA?  The OPA, again, in its evidence suggests that it is due deference and entitled to it.  And Waterkeeper, again, thinks that that is incorrect and that there should be no deference shown to the OPA. One of the main arguments there is that the OPA is an expert organization and, analogous to utilities, should receive deference on its area of expertise that may not be the Ontario Energy Board's area of expertise.


And although Waterkeeper and many intervenors probably would agree that the OPA has a lot of very expert staff, the organization itself is very young.  It's only ever done one IPSP, and I don't think it can legitimately claim to have a great deal of expertise in generating these plans, and then probably no more expertise in making the kinds of choices they have made than the OEB would have.


The third issue that we think needs to be debated on the Issues List is:  Is the OPA entitled to a presumption of prudence?  Again, they argue that they should be entitled to a presumption, and our view is that there is no strong evidence to support that view.


The next item I would like to deal with is the IPSP compliance with O.Reg 424, and this revolves around Mr.

Vegh's discussion of what the word "consider" means as it

appears in section 7 of that Reg.  And just to remind the Panel of the wording there, section 2(7) says:

"Ensure that safety, environmental protection, and environmental sustainability are considered in developing the plan."


One of the OPA's authorities for the meaning of the word "consider" was Bruce Township v. The Ontario Minister of Municipal Affairs and Housing.  Although we haven't had an opportunity to conduct any detailed analysis of the case, we would like to make a couple of comments.


The statement in the decision extracted by the OPA to

support its interpretation of what the word "consider" means

reads:

"'Consider' imposes no greater requirement on county council than to take the principles into account."


And we would question whether that kind of statement, in that kind of case, is transferable to this review.  We base that conclusion on the fact that the context of the statement was a review of a decision-making authority's actions. 


The OPA is not a decision-making authority.  It's simply charged with presenting the IPSP to this Panel, to the Board, and it is the Board that is analogous to county council in this case.


If anybody might take some guidance on what the word "consider" means, as they would apply it, it would be the Board Panel, not the OPA.


As further evidence that this decision shouldn't ground the OPA's interpretation of the word "consider", I would just refer the Panel to the statement that comes after the one that they highlighted.  And you may still have this before you, but I will read it into the record.  It is on page 320 of the OR.


And following the statement that I just read, the "no greater requirement on county council" statement, there is another statement, and that says:

"Moreover, to consider is a somewhat conditional requirement, in the sense that it does not imply that the principles must be followed in the development of a restructuring proposal."


That would seem to imply that the OPA could take or leave whatever directions it had received from the Minister.  Now, if we combine that possibility with the limited review that the OPA advocates as the Board's role in this, it would leave the OPA as the sole authority for deciding what would form the substance of safety, environmental protection, and environmental sustainability.


Waterkeeper would submit that that could not have been the intent of the Legislature or the Minister, to confer such unfettered authority on a quasi-private organization.


It also results in the Board's only function, is to rubberstamp the OPA's decisions, which is such an artificial exercise that it would gut the review of any real meaning.  In that circumstance, a simple affidavit from the OPA attesting to the fact that it considered the subject could take the place of this whole review.


I would like to draw the Panel's attention to one more statement on page 320 of that OR, and that occurs a paragraph down from where we have been reading.  And it says:

"Considerable deference must be extended to elected representatives undertaking what is essentially a legislative function." 


Now, once again, I would submit that this does not fit the OPA.  It fits a judicial or quasi-judicial or legislatively authorized body, like a town council, but it does not fit the OPA.


So our conclusion is that although this is an interesting case and does give some guidance on how to interpret the word "consider", you would have to look at the context of the case, and the context does not admit that the OPA could be covered by it.


A final comment on this subject is that despite the debate around what section 2(7) of O.Reg 424 says, there is another section, and that is section 2(8), and the OPA has ignored the requirements of section 8, specifying that electricity projects to be approved by the Board must have a sound rationale, including, and I will quote from the Regulation:

"... including analysis of the impact on the environment of the electricity project and an analysis of the impact on the environment of a reasonable range of alternatives to the electricity project."


I think when we take that into account, the issue of whether the OPA has complied with O-Reg 424/04 is a live issue.


I would like to move to a few specific issues, and the first one is in the category of conservation and demand management.  That would be number 9 on the proposed index for intervenor submissions.


Our comment here is:  Did the OPA comply with the Supply Mix Directive conservation section and, specifically, why did it fail to address many of the Minister's recommendations to include geothermal heating, cooling and load reduction initiatives, solar heating, fuel switching, net metering?


We don't see anything in their evidence that indicates that this has been considered at all; yet we think that there are probably great opportunities in those areas.


Also, we would like to make a comment on the next category.  That is renewable resources.  In this one, the OPA disputed yesterday Waterkeeper's proposed issue number 17 from our written submissions.  This issue concerns the sustainability of renewable energy projects.  And the OP -- if I could paraphrase what they had to say, this one was an out of order sort of issue, because the measure of review was not sustainability and prudence, but economic prudence and cost-effectiveness.


Now, we would submit that sustainability is a requirement of O.Reg 424/04, and, furthermore, the Ministry's statement of the environmental values, which we have attached for the Panel's reference, binds the Minister of Energy, and, by necessary implication, the OPA.  In particular, the Statement of Environmental Values says that the Ministry's mandate is to ensure that Ontarians have access to safe, reliable and environmentally sustainable energy supplies.


That would be on page 2 under "Ministry Mandate", about the middle of the page.


We would submit that if the Minister is obligated to take account of this Statement of Environmental Values, it is unlikely to be the case that he would not have required the OPA to take account of it, too.


We would say, by necessary implication, in his directives, that the OPA is obligated to consider this.  Once again, this talks about environmentally-sustainable energy supplies.


So in response to Mr. Vegh's comments yesterday about the non-admissibility of that issue, we would take issue with that and say it is authorized both by the O.Reg and the Minister's own Statement of Environmental Values.


On the issue of whether the word "prudence" or "economic prudence" should be the correct terminology, we move you back to the consideration that we started out with, and that is if section 1 of the OEB Act applies, a much broader mandate is implied than the restricted wording in the Electricity Act of economic prudence.


If the Board chooses to restrict its own jurisdiction, then we would be happy to insert the word "economic" into our issue and have it go forward that way.  If it prefers a wider review, a wider mandate, then we suggest that prudence can stand on its own.  It doesn't have to be qualified by the word "economic."


Subject to any questions, those are all of my submissions.


QUESTIONS BY BOARD STAFF:

MS. NOWINA:  Mr. Crocker, do you have any questions?


MR. CROCKER:  Just briefly, Mr. Faye, I am going to ask you questions on behalf of Staff, and they deal particularly with your substantive submission, your earlier submission, with respect to question 15.


MR. FAYE:  Okay, I have it.


MR. CROCKER:  I can repeat it for the record:

"What role would the coupling consumption from profits play in meeting CDM targets?"


I wonder whether you could explain what you meant and perhaps give us an example.


MR. FAYE:  Yes.  I apologize for the somewhat obscure wording we used on that.


The Board Staff are intimately familiar with the LRAMs and the shared saving mechanisms, and that is what this issue is related to.


Given the fact that the LRAM and SSM are not entire -- they're not 100 percent offsets to lost revenue by utilities, we think that if those were modified so that it was a 100 percent offset - that is, any lost revenue by virtue of conservation measures would be somehow made up to both generating transmission and distribution utilities - that that would decouple this need to earn a profit from the supply of electricity.


And in that case, we think that conservation initiatives would be much more successful.  We're not suggesting that the utilities discourage this.  We just submit that in a market economy where they're obligated as commercial entities to make a profit, they can't ignore the fact that achievement of conservation targets affects the bottom line, and it affects it negatively.


So we would like to see a review of LRAMs and SSMs and any other initiatives of that kind that could act to decouple these two elements.


MR. CROCKER:  Mr. Faye, I have a similar question with

respect to the next question you raise, question 16, which is:

"What impact would market transformation have on conservation?"  


Once again, could you provide a similar answer to that question?


MR. FAYE:  Yes.  Market transformation here is intended to go to innovation.


Our history shows -- not Waterkeeper's history, but the history of most technological industries, show that there are great leaps in technology from time to time.


Not very many of them have hit the electricity industry in the last 100 years, but I think we are starting to see the vanguard.  We're seeing great reductions in the cost of production of solar panels.  We're seeing wind energy, a common feature now, when only 15 or 20 years ago it was disparaged as way too expensive to compete with more conventional sources.  


So we're suggesting that if this review results in commitments to large central plans that have to stay in service for 40 years to recover their own capital investment, we could be overtaken by new technology that would make them unnecessary and yet be tied to them for more than a generation.


We don't think that the IPSP has addressed that issue adequately, and particularly in the case of nuclear power.  An investment in a new nuclear power station commits this province for 40 years or more.  


We think there will be great advances in new technologies for generating electricity, particularly distributed types of electricity, particularly types of energy sources that relieve the grid from having to supply electricity.  I'm thinking of things like deep lake water cooling, and distributed generation  that has a heat recovery cycle on it and can take some of the load off air-conditioning.


And we really think that if that is explored in more detail, we might avoid making another mistake like we made about 40 years ago when we invested in great, huge and centralized plans.


MR. CROCKER:  Thank you.  I have one further question.  I think it is obvious, but I want to ask it anyway. 


Your question 24, "Does the IPSP indicate which projects will require provincial environmental assessments", can you tell me, please -- as I say, I think this is obvious, but can you tell me, please, why that is significant?


MR. FAYE:  Well, I guess the obvious response to that is that some don't.


So in the event that ‑ well, we're speaking in terms of Regulation 424/04, and there is some convoluted wording in there -- that certain things apply if you meet the criteria set out in a further section.  


One of those criteria is:  Do you have to have an environmental assessment?  So if, for instance, again, a nuclear station follows the course that has previously been followed, the Ontario environmental assessment is deferred to a federal environmental assessment, often under the excuse that there is no need to do it twice, and then the federal environmental assessment doesn't consider any alternatives to nuclear plants.  


It simply examines whether that nuclear plant is a viable entity on its own.  Then we lose out on the opportunity of comparing what other things might have been better or could have been a substitute for that nuclear station.


I think that is where we're going with this, that the IPSP needs to point out where environmental approvals are necessary, and I would suggest that it needs to point out a little bit more than that; and that is:  How good is the environmental assessment that might occur if the project is subject to it?


MR. CROCKER:  Thank you, Mr. Faye.  I have no further questions.


QUESTIONS BY THE PANEL:

MS. NOWINA:  I have one question, Mr. Faye.  Are any of the issues that you have in your -- in Exhibit 4 ‑‑ I am thinking particularly of number 9:

"Why did the OPA fail to address the Minister's recommendations?"


And you list a number of technologies.  Is that issue or any other issue subsumed in the OPA's Revised Issues List?


MR. FAYE:  I think I would respond this way, that there is this ongoing debate as to whether we should have a comprehensive Issues List for a whole lot of sub-issues under each main category or whether the Panel should decide that we'll have a broad Issues List and that we will recognize that many sub-issues will be open for discussion during the review.


If it's the latter, then I think you are right.  I think most of our sort of specific technical-type issues can probably be fitted in to that revised issue list.


Where we would issue a caution is that that list is divided into two distinct sections.  It's the OPA's position that the first section doesn't bear a lot of scrutiny - you can't ask a whole lot of questions about things in there - and that revolves around this word "consider".


The second section, I think Mr. Vegh has gone on the record yesterday by saying that it's a broader enquiry and a lot of questions can be asked.  So to the extent that Waterkeeper's issues would fall into the second section, we probably would have no great problem with being subsumed in one of those issues.  But if our issues fall into the first section - and the ones that I have described as our threshold issues, the jurisdictional things certainly do - we certainly would not want to be subsumed in an issue that was finally decided to be, for lack of a better term, "glossed over" because the OPA was successful in its argument that it should only be considered at a superficial level.


MS. NOWINA:  All right.  Thank you, Mr. Faye.


MR. FAYE:  Thank you.


MS. NOWINA:  Mr. Rodger.


SUBMISSIONS BY MR. RODGER:

MR. RODGER:  Thank you, Madam Chair.  Madam Chair, I would like to refer to two things during my submissions, AMPCO's December 13th, 2007 Issues List that we filed with the Board and parties, and also the Board's December 2006 report on the review of the IPSP, and this was referred to yesterday by my friends.


Now, we have reviewed the OPA's Revised Issues List and we have listened to the OPA's submissions yesterday, and AMPCO believes that the Issues List that we submitted on December 13th should form part of the approved Issues List for this proceeding.  And it seems to us that the discussion to date on the issues has become rather confusing and we think unnecessarily complicated, so we wanted to start this morning by just standing back for a moment to consider the big picture of the essential task that is before this Board.


We think a helpful analogy for this purpose is what we're all really involved in here is akin to the launch of a grand, new ocean liner, some great ship, which in this case happens to have an estimated cost of about 60 billion.


And the Board, the Board staff, stakeholders, investors, consumers, we're kind of standing at the ship yard at the water's edge, the ship is in the cradle, and we're about to do the detailed walk-through and inspection.


The big question we are putting to the Board and which you have to decide is:  Should the ship be launched?  Is it seaworthy in its present form, or does it need to stay in dry dock a little while longer to have certain things being reviewed, certain alterations being made and we will review it again?


Now, after our review is completed, changes are not ‑‑ we're still going to end up with a ship.  That is what was ordered.  That is what the Minister asked for.  It's not going to be transformed into a plane or train, and two years from now we're going to go into our individual boats and we will go out to sea, and see how the IPSP is faring.  How is it doing in handling rough waters?  Does the equipment work?  Do we need the course to be changed somewhat?


We are in step 1 of this review.  That could continue in phases for many, many years in three‑year intervals as the IPSP is refined and changed over time.


So our point is that what the Board does in this proceeding, and the way you approach the Issues List, we think is very, very important, because, inevitably, it's not only going to steer the ship for this first phase, but it is going to be referred to in subsequent phases about what this initial Board has done in terms of what this beast is all about that we are exploring.


Now, I agree with my friends that the Board 's approval of the Issues List will, and should, define the scope of the review. It is a critical step, because it will determine what is on and off the table, in terms of what can be pursued in interrogatories, cross‑examinations, the evidence that will be led, and, ultimately, the body of facts that you will render your decision on.


But what appears to be happening to AMPCO in this issues proceeding is that it really is turning into a de facto motion about hearing scope and the Board's jurisdiction.


Now, we fundamentally disagree with the OPA's view on scope and jurisdiction of the Board.  We believe it is unduly narrow and restrictive, and we think it is contrary to the Board's enabling legislation.  


The OPA says whether the IPSP complies with the Directive as narrow and economically prudent and cost effective is because of the paradigm that they presented to you, and that was in their prefiled evidence, this so‑called first order regulatory power versus a review function.


The OPA did not speak to this in its in‑chief yesterday, but it is contained in the material.  We believe this should be rejected.  It is an attempt to narrow the scope of the proceeding and it isn't helpful in furthering the nature of the task at hand.


We would remind the Board about, What are the outputs to this OEB review?  They're of course contained in section 25.30, subs 4 and 5 of the Act.  You may approve the plan or refer it back, the comments to OPA, for further consideration and resubmission to the Board.


Now, in AMPCO's view, there are really two key questions for you to consider in determining the Issues List.


They are basic, but they're critical.  One, what scope of review will serve the public interest?  And we think that you should decide this question as part of the approved Issues List for the hearing. 


The second question is:  What standard of review will generate a good and sufficient record for the Board to render a decision in this case?  And we believe for this question you do not need to decide this part of the issues ‑‑ you do not need to decide this question as part of the Issues List at this time.  You can wait until after you hear the evidence of the applicants and evidence and submissions of the parties before you decide this.  You will know this at the end of the case.


Now I want to address both these questions in the context of AMPCO's Issues List and in response to the comments of the OPA yesterday.


Now, AMPCO's proposed issues were directly influenced by three things:  Firstly, our firm belief that the Board's section 1 objectives apply to this review; secondly, the Board's December 2006 report on the IPSP; and, thirdly, from the OPA's pre-filed evidence itself.  And I will deal with each of these in turn.


Firstly, our belief that the Board's section 1 objectives apply to this review.  And I won't repeat a lot of my friend's comments, Mr. Faye's, which we support wholeheartedly.  But when it comes to section 1 and the legislative framework, in this matter the Minister did not ask you to review the IPSP for the purpose to advise either the OPA, or the Minister himself for that matter, that, Yes, you folks can go ahead and do planning about the electricity system. 


The OEB was empowered to approve the plan or send it back to the OPA for further consideration.  The government, through legislation, asked the Board to review the IPSP, because stakeholders and the public will understand that the Board has special expertise in the energy sector and that it will consider the application on an independent, quasi-judicial basis, and will bring to bear the section 1 objectives in making determinations and decisions on this plan.


The government did have another option when it came to the IPSP.  It could have avoided an OEB review altogether.  It could have set policy, as government is entitled to do, and it could say to the OPA, Go ahead, use your best judgment and implement it, just like it did with things like CDM, taking it away from the LDCs and asking the OPA to implement it. 


But the government didn't take that approach.  It is the Board being guided by the section 1 objectives in an open, transparent process that the public interest will be served in this process.


So we submit that the applicability of section 1 objectives should be clarified and confirmed by the Board when you issue your decision in establishing the final Issues List for this case.


Now, I listened with great interest yesterday when my friends from the OPA were characterizing its role and the Minister's role with respect to the IPSP.  And I think that this will also help to inform the Board's decision on the question of scope of the issues.


My friend said that the Minister sets the political goals via the Directive, and we agree with that.  That's the right of government.  The OPA's job is then to implement those political goals.  The OPA would have what I would describe as almost an executive-type function, one of implementation.  And to use the  -- perhaps modify the old Las Vegas poker parlance, the OPA doesn't deal the deck.  It plays the percentages.


But it's the Board that must approve those political goals that are embodied in the IPSP in the public interest.  And to illustrate how we think this approval power of yours could be exercised, in our view, an outcome could be a finding by this Board that a part or parts of the plan are found by you not to be in the public interest.  And, therefore, they could be sent back to the OPA for reconsideration and resubmission to the Board.


So we believe that the OPA's view that your section 1 objectives do not apply to this proceeding should be clearly and expressly rejected by the Board.  In our view, if the section 1 did not apply to the IPSP, then the legislation would have been clearly amended to carve out these objects when it came to the IPSP review.  But there was no such change made, and, in our view, there is no reasonable basis for the OEB to attempt to interpret its enabling legislation in a way that would ignore these fundamental objectives.


Now, as a directly related matter, issue, AMPCO identified issues under 1.3 in its correspondence of last December, and the OPA objected to these.  And these are linked to the section 1 objectives.


And AMPCO wanted to underscore that the reason that these issues were put in expressly is they go to a significant and fundamental reason why AMPCO has sought to intervene in this proceeding.  What will be the IPSP's impact on the price of electricity?  What are the impacts on adequacy of supply, impacts on contingencies, and so on?


Along with other consumers, AMPCO members will be paying for every dime of costs that is incurred as a result of this plan, and AMPCO members want to clearly understand what the prices will be resulting from this process and the approvals and the plan as it moves forward.


We want to be able to scrutinize areas of analysis and decisions and judgments made by the IPSP in formulating its plan to ensure that it's going to be a reasonable package that they are going to be paying for, for many decades to come.


Electricity price impacts, impact the sustainability of AMPCO member companies, and thereby directly impact their employees, the families that are related to those employees, and the communities throughout this province where AMPCO members are situate.


So we need to be able to explore and understand the electricity prices that we will pay under the plan and the implications of changes in prices and other charges on customers' bills.  And, frankly, we just simply do not understand why the OPA would think that impact on the price of electricity is somehow not relevant, not important, or not included in this process.


Now, the second factor which I referred to which influenced the formulation of AMPCO's Issues List is your December 2006 report, which we think is very helpful to this Panel in your deliberations on scope, which, in part at least, clearly articulated the Board's own concerns that financial impacts and impact on electricity prices be part of this review.


In essence, AMPCO submits that the Board has already largely addressed this question of scope in this report.  It has been known to the OPA and the parties for over one year now, and we would remind everyone that the document that I am referring to was a Board report.  It's not a discussion paper, not a Staff paper, but a Board report.


And as my friends acknowledged yesterday, it dealt with two distinct things:  The review of the IPSP and the Board's expectations on filing Guidelines.  And AMPCO is pleased that the OPA yesterday acknowledged the importance of this report in recasting its Issues List to correspond to components of the report. 


Now, Part 1 of the report, as was referred to, provided the framework to the OPA and to stakeholders on the nature of the review that would take place in this hearing.  And to refer again to page 1, which my friends referred to yesterday, of the report, it is stated:

"To provide some structure around the exercise of that discretion, the principles set out in Part 1 are those that the Board considers should, as a matter of policy interpretation of the Board's mandate, inform the Board's overall approach."


And specifically in part 1, the Board identified various principles of review pertaining to economic prudence and cost-effectiveness that goes directly to scope.


And if I could refer you to page 9 of the report.  And this is a section that deals with economic prudence and cost-effectiveness of the IPSP, and I will just read part of the second paragraph on page 9.  It says:

"The Board will require an understanding of the economic and financial cost implications of the IPSP, including the short- and long-term financial impact of IPSP initiatives on electricity system costs and how these might affect provincial electricity prices and rates.  The Board will also require an understanding of the financial and other risks associated with IPSP initiatives."


And if you -- so in here, the Board is dealing specifically with the principle which incorporates electricity prices, a key issue for AMPCO.


And, also, if you go to page 25, which is the filing guidelines, while they may not be mandatory, we suggest that the OPA should have to show good reason why it didn't follow these guidelines, in order to understand this.  But if you look at page 25, you will see a number of expectations of the Board in terms of material it wants to see that goes to these issues.


For example, in Roman numeral iv, there is a reference to providing information on the estimated impact of wholesale electricity prices and on transmission revenue requirements in percentage terms expressed as a single best point estimate in each year and, as a range, plus/minus one standard deviation in each year;


Roman numeral vii, a supporting sensitivity analysis, including all financial risks high and low forecast risks and other significant risks;


Number viii, an indication of how those risks will be managed;


Number ix, a demonstration of how the plan can address a range of contingencies such as unexpected rapid or slow growth in electricity demand and material deviations in fuel prices.


So, we believe that the Board couldn't have been any clearer, in either part 1 or part 2 of its report, what it was concerned about, what its expectations would be about what this hearing would deal with, and we believe the AMPCO Issues Lists are consistent with what the Board has already stated and the Board's expectations.


Now, the third factor that I indicated that influenced AMPCO in creating its Issues List is the OPA's prefiled evidence itself.


I would point out that the OPA evidence does deal with the cost of the plan, but in AMPCO's view this analysis does not go far enough.  In Exhibit G, in Cost of the Plan, it estimates that we're looking at a figure of just under $60 billion, but this deals with costs and not prices of electricity that consumers will pay.


The OPA states that estimating price has certain uncertainties associated with that.  We think this is a deficiency in the application.  We want to explore this.  We would like to bring evidence on this issue of price impacts in this proceeding.


Surely this discussion must go to cost-effectiveness, whether it's the narrow interpretation or the broader section 1 objectives interpretation that my friend has described.  If the cost impact is X dollars, but in using perhaps different assumptions, different evidence, different judgments, the cost is X minus some material amount, surely that is relevant to cost-effectiveness.


So, in our view, the scope of the review for the Issues List is very clear.  The IPSP, as has already been acknowledged, is the largest comprehensive plan since the demand supply plan hearing.  Some $60 billion is in the balance.  It has attracted interest and intervenors from across the province.  We had a couple of years of lead-up to this, only to get to the Issues Day and be told by the OPA that, really, the critical matters under section 1 are irrelevant to the Board's consideration.  


We just do not accept that.  In fact, if the OPA is correct, and section 1 objectives are irrelevant, it is really hard to justify why AMPCO would want to commit such time to this process?  It is really as simple as that.


Also I wanted to deal with AMPCO's issues presented on the Procurement Processes issue, which the OPA has objected to.  We see the whole Procurement Process as an absolutely critical area for this Board to consider.  Again, it was dealt with in your report on page 32.


Maybe before I get into the AMPCO issues, I would say that one area where we think you might want to have a distinct issue is what exactly the Procurement Processes are that the OPA is putting forward, because that is not at all clear to us, having read the evidence.  


I think there is a fundamental issue here about what exactly are the processes for procurement that the OPA is advancing in this case.


Now, having said that, AMPCO, in part 2 of its submissions, has a series of issues under number 4.  My friend spoke to some of these yesterday.  Part of the criticism that the OPA made was that the AMPCO issues deal with more implementation issues, not with the approval at the front end that we're dealing with here, because we had raised certain issues in the context of whether the OPA's proposed processes comply with Ontario Regulation 426/04.


Our submission is that we created these issues by looking at the OPA's evidence.  For example, in Exhibit B of the prefiled evidence, the OPA identifies and describes various principles that guided the OPA in development of its Procurement Processions contained in the application.  These have been referred to by others:  Principles of fairness, transparency, effectiveness, rate payer value.  


But then in Exhibit B - and the reference is tab 2, schedule 1, page 3 - I want to read one line, line 7.  The OPA states, quote:

"The principles listed above will have to be balanced to arrive at an optimal result for each procurement.  The principles are consistent with the principles set out in the OEB filing guidelines and Ontario Regulation 426/04, which can be found at Exhibit A-3-1, in appendix C hereto."


So AMPCO put these issues in because it wants to test that assertion in the evidence, whether it its Procurement Processes are, in fact, consistent with Regulation 426/04.


We would also say that we're not at all surprised that the OPA would have already considered consistency with the Regulation, that the OPA saw no reason to wait for implementation to do this.


We assume that one of the reasons for this is because of the extremely short time lines associated with anticipated approvals from this Board and the shelf life of the Procurement Processes from this specific application.  Let me explain that.  


The OPA has indicated in its evidence that the OEB's approval of its Procurement Process have the legal effect, in the OPA's words, of "triggering the authority of the OPA to commence Procurement Processes without Ministerial direction."


The conservation and supply resources that the OPA intends to procure with this policy will occur before the end of 2010.


Now, if one assumes that this hearing will be fully concluded and a decision rendered, let's say, within 12 to 18 months - I know it is speculation, but just as a working figure - then there is only about another 18 months for the OPA to do certain things with respect to procurement.


The application describes a multi-step approach to ultimately selecting a procurement type.  We know that the OPA cannot even commence the Procurement Process under section 25.32 unless it has consulted with certain parties and made certain assessments.


It then has to go to the market and start and complete that procurement.  The prefiled evidence talks about the OPA gathering information, requests for information, requests for expressions of interest, requests for qualifications, et cetera.  It confirms the project type and so on.


So there is a very, very narrow window of opportunity, in our view, for the OPA to comply with its legal requirements and to ultimately conclude transactions under its Procurement Processes that are before the Board now.


That is why we thought, okay, that's why they considered whether their Procurement Processes comply with Regulation 426/04, and that's why we framed the issue as we did.  We want to explore and test that in the proceeding, because for the OPA to have made that statement, it must have made that assessment itself, and we want to understand that.  


And with all due respect, we don't think the evidence on Procurement Processes is particularly clear.  We want to test it.


I think those are our main submissions Madam Chair.  The relief we seek, then, is that you decide that the AMPCO issues are within scope for this proceeding.  To echo my friend's comments about whether we need detailed sub-issues or not, we think that if section 1 objectives apply to this case, then our issues do all fit within the Issues List.  


As I said at the outset, I think it is important, as part of your decision, you make a decision clearly on this issue, and we also think that the procurement issues, the part 4 issues that we have laid out, those might want to be specifically broken down under the procurement section to provide guidance to an area which, again, we reiterate we think is absolutely critical in this plan review.


Those are my submissions, Madam Chair.


MS. NOWINA:  Thank you, Mr. Rodger.  Ms. Lea, do you have questions for Mr. Rodger?


QUESTIONS BY BOARD STAFF:

MS. LEA:  Thank you, yes.  I believe I have two.


Mr. Rodger, you will have to help me a bit in understanding one of your points about the Procurement Process a little better, I think.  That relates to your issue 4.1, which is, the issue that you propose, as I understand it, suggests that compliance with the Regulation 426/04 has to be reviewed by this Board as something that the OPA has done in developing the Procurement Process as opposed to something it does before it commences that Procurement Process.


First of all, did I understand your submission correctly?


MR. RODGER:  Yes.  What our submission is, Ms. Lea, is that the prefiled evidence states clearly that the Procurement Processes before the Board on which approval is sought are consistent with Regulation 426/04.


MS. LEA:  Yes.


MR. RODGER:  So we have taken that.  It doesn't say consistent with part of the Regulation or ‑‑ not others.  It just says consistent with the Regulation.  So we want to be able to explore what work -- first of all, whether that statement is correct, and the extent of which they have reviewed elements of the Regulation, including what we have listed in 4.1.1 and 4.1.2.


MS. LEA:  Okay.  You are asking this Board, then, to include an issue on the list which would allow you to explore that as part of the development of the process as opposed to something that happens afterwards?  Sorry, if I am repeating myself, but I wanted to understand that clearly.


MR. RODGER:  Yes, because our understanding is, from the evidence, the OPA has already considered and explored these issues in coming up with the Procurement Processes that are before the Board.  We do also think there is this ‑‑


MS. LEA:  The practical point was the other thing I wanted to ask you about.


MR. RODGER:  We do think there is also a need to have a new issue to clarify what exactly is the ‑‑ what exactly are or is the Procurement Process that is being applied for.


MS. LEA:  Okay, thank you.


The second question I have relates to your issue 4.3.


MR. RODGER:  Yes.


MS. LEA:  I think I heard the OPA suggest that the apportionment of risk was perhaps not something that would be considered by the Board in its assessment of the Procurement Process.  I don't want to put words in their mouth, but suppose that submission was made.  


In your issue, you indicate that it would be the Procurement Process that fairly apportions risk as opposed to the procurement contracts that fairly apportioned risk.  Can you please explain why you believe it is necessary to include this apportionment issue as part of the process that the Board reviews?


MR. RODGER:  I think there is two answers.  Part of it is just an uncertainty about what the Procurement Processes really mean.  So we want to understand the evidence to see whether this is in fact captured.


Secondly, again, if you look to the prefiled evidence, there is actually quite a bit of description about mitigating risks within the Procurement Process.  There is, for example, Exhibit 7, tab 1, schedule 1, pages 1 to 16.  It was an exhibit that deals with evidence in support of Procurement Process, generally.  There was quite a bit of discussion in there about risk mitigation and risk management.


MS. LEA:  Thank you.  Then on a general point, perhaps not specifically relating to procurement, do I understand, from what you said, that it would be your submission that if the OPA has filed evidence in regard to a topic, that that topic should be on the Issues List for review by the Board in this proceeding?


MR. RODGER:  That's correct.


One of the conclusions that I have drawn, and I am sure my friends of the OPA will speak to this if I am wrong, but it seems like there is a number of elements of the plan in evidence which it appears that we will not be able to pursue if the OPA's interpretation of the scope of this case is adopted by the Board.


MS. LEA:  Thank you.  Those are my questions. 


QUESTIONS BY THE PANEL:

MS. NOWINA:  Mr. Rodger, if the Board were to take a broader view of its jurisdiction than the OPA suggests in this case, then do you think that the evidence that they have filed would be covered under the Revised Issues List that they have developed?


MR. RODGER:  Yes, I think it probably would have. 


MS. NOWINA:  Thank you, Mr. Rodger.


We will take our morning break now and return at 10:30. Sorry, Ms. Lea?


[Board Staff and Board members consult.]


MS. NOWINA:  We have to determine if there is coffee available for you if we break at this time.


MS. LEA:  Yes.


MS. LEA:  I don't know whether one of my friends would be willing to begin, and then indicate in about 20 minutes or so an appropriate break point.  It is merely a suggestion, Madam Chair.


MS. NOWINA:  Can you do that, Mr. Poch?


MR. POCH:  Certainly, Madam Chair.


MS. LEA:  Thank you very much.


MS. NOWINA:  Mr. Poch, can you make your submissions from your seat, or do we need to change?


MR. POCH:  If it is fine for you, it is convenient for me.


MS. NOWINA:  I think it is fine.


SUBMISSIONS BY MR. POCH:

MR. POCH:  Madam Chair, members of the Panel, before I turn to the topics listed in the Board's suggested index for submissions, I am going to actually spend about half my time replying to OPA's specific concerns with the GEC, Pembina, submissions.  It is highlighted in its slides.  


In so doing, I will address several of the enumerated topics in the Board's index and I will try not to repeat myself too much.


Let me start by thanking Mr. Vegh for the complement that I am a clever dancer.  I guess sexy dancer was too much to hope for.


[Laughter.]


MR. POCH:  At slide 23, as part of OPA's submissions on the meaning of the word "consider" as it is found in the IPSP Regulation, OPA complains about our language in suggested items 8.3 and 8.4, so I will respond to that and to the general question of whether "environment" is on the Issues List.


8.3 reads:   

"Has the OPA's planning approach adequately weighed and evaluated environmental impacts and risks, and considered sustainability appropriately and applied these in the plan development?"


8.4 reads:

"Has OPA adequately recognized and accounted for environmental externalities in its planning and its analysis of sustainability?"


OPA says it must merely be able to say it considered these matters and that the implication of that is the Board can't enquire into the adequacy of that consideration nor whether the consideration had any impact at all on the actual decision-making process and the actual decisions that OPA made; that is, OPA says it is just a check list.  If they swear they thought about it, thought about it at all, however briefly, get out your big rubber stamp.


We submit that the adequacy of the OPA's treatment of these matters is required both by the requirement to consider them, as that word resides in the Regulation, and also because these matters are, in whole or in part, an aspect of economic prudence.


So first dealing with the Regulation and its use of the word "consider".  OPA in its evidence deals with the environment as one of six planning criteria that it developed as aspects of sustainability, and the reference is tab B ‑‑ Exhibit B, tab 3, schedule 1, page 12 at table 2.  


It goes on to say at page 24, line 10 of that exhibit, and I will read it in, so you don't need to turn it up:

"Environmental performance of the plan can be judged as satisfactory if trends over time are stable or declining and if they are within regulatory limits.  All the emissions and resource uses are subject to various regulatory limits and oversight, and project developers and operators are regulated and monitored by various agencies for compliance.  The OPA takes this comprehensive capability to oversee environmental performance into account as it considers the feasibility of options."


In other words, OPA says this aspect of sustainability is satisfied by the fact that environmental impacts will be no worse than today and will not exceed regulatory allowances, which is arguably two ways of saying the same thing, since the predominant constraint on most emissions today, significant emissions at least, is regulatory controls.


In our submission, if that was all the analysis that was sought by the legislature in the Regulation, it would not have bothered to include the requirement of consideration of these matters.  And that is so because we must presume -- we must assume that the legislature presumed compliance with other laws and with environmental and safety Regulation.  


If they presumed that, when they asked for consideration, they were asking for OPA to go into the matter at a deeper level than simply saying, It's going to meet other Regulations.


So as a matter of statutory interpretation, something more is being required when OPA is asked by the legislature to consider safety, environmental protection, and environmental sustainability.


We say the Board should look to see first if the consideration was adequate, which we might have worded alternately as, is it a reasonable assessment.  And, second, we say the consideration must be for a purpose.  The legislature did not intend it to be an academic exercise.  


So the requirement of considering, which the Board has previously interpreted as weighing and evaluating, cannot be met by an unreasonable weighing an evaluation, and it cannot be met if the weighing and evaluation was simply an assertion that, Well, we're going to meet Regulations elsewhere, and it cannot be met if the weighing and evaluation was simply ignored, in whole or part, in the actual planning, as we are concerned may have been the case in some respects in OPA's plan.


At slide 21, OPA cites the Bruce Township case, which they provide you in their booklet behind tab 6.  Let me respond to that.


Mr. Vegh didn't take you to the part of the decision immediately after the part he excerpted.  But at page 320, halfway down, the Court, in its penultimate paragraph, notes:

"Considerable deference must be extended to elected representatives undertaking what is essentially a legislative function." 


And at page 312 of that decision, the scheme of the legislation is described next to the (g) in the column, and I quote:

"The principles are to be considered by the municipality under section 25.4(a).  The degree of political support required for restructuring is set out in the Regulations passed under the Act.  Manifestly, the legislative intent is that municipalities develop 'made in a municipality' restructuring proposals." 


So the legislative scheme in the Bruce case is to vest the elected officials, the elected officials, with discretion that is then subject to specific safeguards spelled out in the Regulations, safeguards of public support being demonstrated, and the Court then shows deference to that in reviewing what the requirement of the word "consider" means when it says "consider the principles".


The crux of the case was deference to an elected legislative body.  Now, OPA clearly is not an elected or a legislative body.  Further, here we have a mandatory requirement that this Board review the plan, as opposed to, in the Bruce case, where the courts are exercising a supervisory function, which they do by exception, and it is reserved for errors of jurisdiction.


So whereas the courts in that supervisory function are reluctant to intervene unless a decision is ultra vires, in that it is patently unreasonable, we submit the Board has a positive duty to review and to ensure reasonableness.


And I would add that even OPA's counsel seems to acknowledge that the Regulation enables some level of review of the appropriateness of consideration.  And I quote from yesterday's transcript, page 96 at line 16, where Mr. Zacher says:

"And it's not to say that, pursuant to the IPSP Regulation, persons can't ask whether they have been appropriately consulted as part of the OPA's obligation to stakeholders, or that they can't ask whether there's been appropriate consideration of environmental performance and environmental sustainability, safety, but those are appropriate questions, not to ask the questions in this way, which sort of puts them as threshold issues."


So OPA says we can ask about the appropriateness of these considerations, just not as threshold issues.  And I am not sure -- frankly, I am not sure what that means.  Perhaps what they're saying is they can be issues, but OPA doesn't have to lead evidence.  It can wait and have us raise it, and then ambush us in reply.  I am not sure what, frankly, and perhaps I shouldn't, you know, try to put words in my friend's mouth.  But they seem to be going both ways on this one.


Surely at the very least we must be able to test OPA's "consideration" to ensure that it is not unreasonable and to

ensure it was, in fact, applied toward the end of developing a better plan.  It wasn't an academic exercise.


Let me move on to discuss how the required review of economic prudence also necessitates a consideration of these proposed issues.  And here I will venture into a discussion of the meaning of the phrase "economic prudence".


OPA listed both of our items -- suggested issue, Items 8.3 and 8.4.  And the more obvious example of how these matters fall under the requirement on the Board to test economic prudence is our proposed Issue 8.4, which is in respect of economic externalities.


We say OPA and, therefore, the Board, should consider all the costs, whoever bears them.  And I will add that who bears them is an issue, as well, that I will come to later at the end of my submissions when I get to Procurement Processes.


Surely a review of economic prudence must allow us to consider at least pure economic costs and risks to the province that are not OPA's out-of-pockets.  OPA does count some of these externalities.  For example, it counts participant measure costs for CDM, but manages to ignore certain risk costs that the Province picks up in the Bruce refurbishment contracts, by way of example, which OPA has adopted as an indicator of nuclear costs.


We say that evaluation of economic prudence requires a look at all significant costs and cost risks.  And yesterday Mr. Vegh said economic prudence is the guts of the matter before you, and in a large measure I don't disagree.


He went on to add that it is the economic prudence of the IPSP that is the issue, and that the IPSP is determined and constrained by what is called for in the Directives.  So I took his point to be that economic prudence doesn't expand the universe of what is under the microscope.  It just is a different test to apply to the same specimen.


The implication of that is that OPA's IPSP, its plan, is delimited by the tasks it was assigned in the Act, the Regs, and the Directive.  And it is in a sense delimited by this by the same legislative and regulatory construct that limits your jurisdiction.


Let's look at what OPA felt was fundamental to doing that limited job.  At Exhibit B, tab 3, schedule 1, at page 3, line 19 -- and you don't need to turn it up.  I will read it in.  It's brief.  


The heading is 2.0, "Plan Development":

"Question:  How did the OPA develop the IPSP?  

"Answer: The IPSP was developed to meet the Directive's resource specifications in light of two key considerations:  First, to the requirement to meet the system needs of the province in an integrated way, and second, to incorporate considerations of environmental sustainability."


OPA lists environmental sustainability as one of the two foundational bases for its plan to fulfil the tasks it says it was required to do, tasks limited by the Act, the Regs and the Directives.  That in itself tells us something about the centrality, or at least the purported centrality, of the environment to OPA's planning process.


It also suggests that it is reasonable to presume, or at least hope at this stage, that environmental sustainability might have played a major role in determining the plan.  In other words, it is reasonable to assume that if they evaluated environmental sustainability significantly differently, we would have a very different plan in front of us.


If they got it wrong, the plan is to spend tens of billions of dollars based on an incorrect planning foundation, one of the two foundations they listed.  Hard to imagine, if it is that far wrong, it is economically prudent.


Now, it is not surprising, then, that when the Board addressed the heading economic prudence and cost-effectiveness in the IPSP in its December 27th report, at page 8 it assessed both dollars and sense - "sense" spelled with an "S," if you will - and I will read just a bit of that in.  It is included in my written submissions at page 3.  Quote:

"In the narrowest sense, the cost-effective alternative achieves its goals at the lowest overall plan cost as measured in dollars per kilowatt or dollars per kilowatt-hour basis.  However, the OPA will be required to make tradeoffs in preparing the IPSP and to consider or address non-quantitative, non-financial, or non-economic factors, such as some of the factors outlined in the IPSP Regulation, in choosing among alternative means of achieving a goal set out in this Supply Mix Directive.  The Board accepts in each case the alternative chosen may be cost-effective and economically prudent even if it is not the 'least cost' solution.  Nonetheless, to the extent that the OPA proposes something other than the least cost solution, the onus will be on the OPA to satisfy the Board that this is justified based on relevant considerations other than those of cost or price."


In the same discussion, the Board adds:   

"The Board will also require an understanding of the financial and other risks associated with IPSP initiatives.  Further, the Board is particularly concerned with environmental costs." 


And it goes on.


Thus, it is clear that the Panel issuing the earlier report viewed the phrase in a manner that recognizes that the plan cannot rationally be reviewed in narrow financial terms.  We say that the economic prudence of the plan must be assessed with a view to the reasonableness of the tradeoffs that were made between dollars and impacts.  You can only do that if you are satisfied that the impacts have been reasonably evaluated.


OPA's prefiled lecture on deference and the meaning of the phrase "economic prudence", which appears in Exhibit A, tab 2, schedule 2, can be paraphrased as saying the prudence tests amounts to a presumption that they are prudent unless shown to be "fraudulent, unwise, or extravagant."


So, even if we adopted OPA's narrow interpretation of the economic meaning or phrase of economic prudence for the purpose of determining the Board's jurisdiction, the guts of the definitional issue remain, in our submission.  That is, you still have to answer the question:  What's unwise?  Similarly, what does cost-effective encompass?


I will make a few submissions, suggestions here, and just a little bit more, then I will suggest a break.


We know that economic prudence is more than lowest net present value.  If it was just NPV that the legislature wanted, prudence wouldn't have been mentioned.  The test would simply be cost-effectiveness, narrowly defined; financial cost-effectiveness.


Even without the phrase "economic prudence" - that is, just confining ourselves to the cost-effectiveness test - I have already suggested that the Board must recognize costs in a broad sense; that is, regardless of who bears them.


The fact that OPA's various plan components may meet health, safety and environmental Regulations doesn't mean they have no residual adverse impacts, and the more significant of these impacts will inevitably involve significant economic costs or risks.


So we submit that economic prudence is more than lowest economic cost - that is, it's not NPV - and the cost-effectiveness must capture all significant economic costs and risks, whoever may bear them, and that is so whether they are direct economic costs or resulting economic costs borne by others.


The third point I would make on this definition of the phrase "economic prudence" is that it imports consideration of risks, uncertainties, trends, and judgement.  That is, it is about tradeoffs, the word the Board used in its earlier report.


We submit a plan that is clearly not sustainable has made bad tradeoffs, is unwise, and is, therefore, not economically prudent.


A plan that is not resilient would be unwise.  It would be an unwise, imprudent investment.  A plan that is ignores emerging technologies and cost trends would be an unwise, imprudent investment.  And a plan that imposes significant environmental costs on our children would be an unwise, imprudent investment, even if we can't put a dollar value on that imposition, but especially to the extent we can.


So for today's purposes of setting an Issues List, we submit this really boils down to just one implication.  If you look at OPA's list, there is nowhere to address overall planned prudence, cost-effectiveness and sustainability.  We submit there should be.  


All of that was just to address Mr. Vegh's first point on his slides.  Hopefully I have covered a little more than that.  And perhaps that is a good place to break, Madam Chair.


MS. NOWINA:  Thank you, Mr. Poch.  We will break until ten minutes before eleven.


--- Recess taken at 10:31 a.m.


--- Upon resuming at 11:00 a.m.


MS. NOWINA:  Please be seated.  Mr. Vegh, you had a preliminary issue.


PRELIMINARY MATTERS:

MR. VEGH:  I do, Madam Chair, thank you.  I advised Board Staff and Mr. Poch of this during the break and I wanted to put it on the record.


Mr. Poch pointed to some inconsistency in the OPA's position that I presented yesterday on the meaning of the term "considered" in its submissions.  Mr. Poch pointed that out, and wanted to take the opportunity to provide clarification so that he and other parties are not misled.  


The OPA's view is that the appropriateness of the OPA's consideration of the matters of environmental performance, environmental sustainability and safety are not the matter to be addressed in this case, that the Board's determination is to conclude whether or not the OPA did consider it, and it does not import a substantive review into the appropriateness or the reasonableness of that consideration.


I thought our position was clear.  Mr. Poch pointed to a statement at page 96 of the transcript where, in the OPA's submission, we suggested that parties can ask whether the consideration of these matters was appropriate.


I have taken a look at the transcript and the transcript accurately reflects what we said, but we had simply misspoken.  So the OPA retracts that statement and apologizes for any confusion that came from that.


The OPA's position remains -- and I don't think the parties are really misled by this.  I think the OPA's position remains that there is no substantive review of the appropriateness or the reasonableness of the OPA's consideration of these matters.  We apologize if there was any confusion about that.  


Our quick word count had 25,000 words yesterday.  We think two of them were wrong.  We apologize for that and if we misled anyone, we're sorry.


MS. NOWINA:  Not bad on the probability, Mr. Vegh, but it's important which words are wrong.  Thank you.


Mr. Poch.


MR. POCH:  I was just going to say if you get two digits wrong on the load forecast, we're all in trouble.


[Laughter.]


MR. POCH:  Madam Chair, you have my submissions on consideration, and I obviously made them at length anticipating that that was not the thrust of OPA's position, in any event.


I will turn to the second specific concern that OPA raised with our -- specifically with our submissions, and that was under the coal replacement topic.  They say looking at how to reduce coal use prior to replacement is not in scope.


We simply note the language of the Act section 25.30(2)(c), which empowers Regulation "phasing out" coal, and the language of the IPSP Directive at paragraph 5, which calls for replacement with cleaner sources in the "earliest practical time frame".


So in our submission, we think it is obvious that phaseout can surely be phased.  Replacement can be gradual.  Reduced use or partial shutdown may be practical and may be practical earlier than 2014.


The clear purpose of the Directive and the Act is to substitute clean for dirty and to do it as soon as is reasonable, and that does not suggest that a proper reading of that mandate requires the plan to ignore the matter to 2014 or for the Board to ignore the issue.


Further, I would add it is not an economically prudent plan, in our submission, to kill thousands of people and impose hundreds of millions or billions of dollars in health care costs on the province if there is a practical alternative, and we believe we should have the opportunity to demonstrate that imprudence and look at alternative ways of utilizing the coal plants less in the period up to their actual shutdown.


On slide 50, OPA objects to our topics 2.1 and 3.1, and so on.  There is a series of them, but one for each of the technology-specific heads, all of which use the same language and ask if these technologies-specific assumptions are a reasonable basis for planning.


In other words, OPA's submission is that the Board has no discretion.  It must, again, rubber stamp the plan even if it is convinced that the assumptions are unreasonable, shouldn't test the assumptions for reasonableness.  I may be, you know, over-caricaturing or exaggerating OPA's position, but that's the implication of what they're saying.  If we can't have this as an issue, I'm not sure what other implication to draw.


Surely a plan that is or a project that is based on an unreasonable set of assumptions about its key components can't be an economically prudent plan.  So we think that looking at the reasonableness of the assumptions clearly flows from the Board's mandate to test for economic prudence and it should be listed as such.


Again, on slide 50, they say considering alternative priorities that respect the Directives is out of bounds.  Our point here was that the plan must respect the Directives, but also ‑‑ and the word "respect", by the way, I think Mr. Vegh spent some time on that.  I didn't ‑‑ we weren't intending to imply there is any difference between respect and correctly respond to or meet or whatever verb or adjective you would like.  But our point was that in addition to respecting directives, the plan must also meet the tests of economic prudence and cost effectiveness.


Alternative priorities may do that latter job better.


So it is not enough just to look to see that they have met the minimums and maximums in the Directives.  We must also look to see if they met the prudence test, and that requires us to take a peak at the alternatives and see what they considered and see what they failed to consider.  


 On slide 51 OPA, I would say I'm not overstating Mr. Vegh's position to say he was alarmed by our reference to risks and uncertainties "in the plan environment".  Let me reassure the Panel and Mr. Vegh this wasn't trick language.  There was no hidden agenda here.  We're just saying resiliency and robustness are important, and the planning environment is the context that the plan is responding to, for example, the economic growth forecast.


So you have to look at risks and uncertainties in that context that is the ‑‑ the context that the OPA is responding to.


They're also concerned with our reference to facilitating new technologies and I would simply cite the IPSP Regulation section 2(1)(ii) where it says:

"Identify and develop innovative strategies to accelerate implementation of conservation, energy efficiency and demand management."


I note that the IPSP Directive, which calls upon ‑- it calls upon the OPA to assist the government in meeting its renewable goals.  We say facilitating new technologies is one such innovative strategy that can assist the government in meeting the objectives -- its objectives.  


OPA is also concerned about our item 8.7, which I will paraphrase as appropriate methodology.  Again, OPA is implicitly saying Board should stamp "approved" on the plan, even if it were developed based on a faulty model or method, and I don't think that is a tenable position.


I think it may be that what OPA is saying is, Don't elevate this to a heading on the Issues List.  As I will come back to in a minute, we think it is helpful to delineate the issues. 


Finally, OPA objects to our suggested issue, Is there a preferable plan?  It seems to me if there was a significantly preferable plan and OPA didn't choose it, they could not be said to have acted with economic prudence.  


The point is economic prudence is not an absolute objective standard out there where there is a measuring stick and we can just go up and hold it against OPA's plan.  It is a relative concept.  It is about choosing a path from amongst competing alternatives that are available.


Now that I have responded to the references in the OPA's slides, I will turn to a few items that were within the framework, the index, that Board Staff, the Board, provided us. Item -- under topic A, item 1, the basic structure of the list, we would say, first of all, OPA's revised list is a bit better, but it is still focussed on what OPA's view is of the jurisdictional issues. 


Of course, that is important, but we think that OPA's list fails to provide an outline of the hearing and a framework for the Board's consideration of the evidence and, indeed, for the Board's ultimate decision.  And so we suggest OPA's questions be fitted under topics that are in a logical progression, and that's what our list attempted to do.


And we think that OPA's big jurisdictional questions really don't adequately organize us all, nor elaborate what the real issues are.  And the biggest problem with their list is the one I have already touched on, which is that they leave out the basic issue before you.  Is the plan a prudent plan?


And as I have said, to know that you have to examine how OPA developed its plan and made trade-offs.  So we need an Issues List that allows us to enquire into the methodology, as well as the overall virtue of the plan compared to alternatives.


Skipping down to item 4, General Planning Approach, there were two suggested topics here, flexibility and methodology.  I will deal with them together.  And while issues such as flexibility and methodology could conceivably be dealt with within the specific technology topics - for example, you know, the load-following capability of energy efficiency or the difficulties created by large -- long lead-time alternatives, such as nuclear generation -- once again, we would say the Board needs to understand how OPA has traded off these various factors.


So we need a place where -- in the evidence where the various specific technologies and costs and impacts and performance profiles gets considered side by side.  And this is really what the "I" in "integrated planning" is about.


So methodology, in our submission, is, amongst other things, the means by which OPA has made these trade-offs and comparisons, and we think you have to lift the curtain and ensure that that methodology is an appropriate one.


And we address both of these matters, the overall plan assessment and the methodology, under our issue heading 8 in our written submission.  This appears in part 8 of our list.  And, in particular, the rationale that we offer is at pages 13 to 16 of our written submissions.  I won't repeat those submissions.  I just want to highlight a few points that I haven't already covered. 


Our suggested topics 8.1 and 8.2 simply recognize that the OPA purports to have developed its plan by utilizing what they call Directive priorities and implementation priorities, which it developed to reflect the Directives and other constraints, such as transmission lead times.  And we submit that the appropriateness of these priorities is a fundamental aspect to their case, and it needs to be reviewed to understand, let alone enable the Board to accept or reject OPA's plan. 


8.3 and 8.4 I have already dealt with.  8.5 lists risks, uncertainties, and flexibilities.  As I have said, this is -- we really think addressing these is a matter of -- is what, you know, is at the core of an integrated planning exercise, and how well they have done it is about whether they have made an economically prudent selection.  And I believe Mr. Vegh acknowledged that in answer to Ms. Lea's question at the end of his submissions yesterday. 8.6 adds facilitation development of new technologies.  I have touched on this already.  


As I have set out in our written submission, we have to remember this is a 20-year plan.  And OPA is a market-maker and a market-breaker.  So it is important to ensure that the OPA's plan doesn't stifle innovation, that it facilitates progress, it doesn't facilitate unsustainable measures to the detriment of sustainable ones, and, as I have mentioned earlier, that the Reg and the Directive specifically call on OPA to develop innovative strategies and to support government goals.  And we say this is one aspect of the plan requirement. 


8.7 is about modelling methodology.  It may be implicit in all the other topics we raised, but modelling methodology that isn't right creates a risk that planning goals would be frustrated. And we would include in that the acceptability of modelling input, such as cost of capital, as well as the concern that OPA's modelling-method architecture may have some skews built in it that need to be dealt with.


8.8 and 8.9 are catch-alls that capture the consideration of the plan as a whole.  I think it is self-explanatory, and I have already addressed the Board about these under the topic of prudence and cost-effectiveness.


Turning to the specific issues the Board listed in its index, scenarios -- OPA, in its Exhibit "G", tab 1, schedule 1, does offer what it calls robustness analysis, which is scenarios. And it is also -- I will inform the Board we're having informal discussions, and they will be hopefully continuing, where OPA is considering giving access in some fashion to intervenors, such as my clients, to run some scenarios on their models rather than have to provide our own. 


So I don't think that there is really a debate about whether, you know, scenarios are going to be before the Board or whether we should be able to -- we should be enabled to present other scenarios.  Therefore, I am not really sure that there is any question of whether or not there should be an issue here.  


I can only say that the adequacy of their testing is an issue, per se, in the sense that it is needed to demonstrate planned superiority and give confidence to any chosen plan.  So our list captures the adequacy of the scenarios under issue -- or attempts to capture the adequacy of the scenarios under Issue 8.7, and then the selection from amongst scenarios under Issue 8.9. 


With respect to forecasting, if I have understood OPA's suggestion correctly, they're saying that you -- you can't look at forecasts, per se.  You can't look at them in the abstract.  You can only look at them as an adjunct to considering plan components.  Well, since we know that they're an adjunct to all the plan components, I am at a loss to understand the distinction here.  


The forecasts are basic inputs.  They underlie the whole plan.  And we had some real history here.  You know, the DSP forecast had us going from about 135 terawatt hours in 1990 to over 210 terawatt hours in 2007.  And the actual in 2007 turns out to be about 150.  So they overestimated growth by about 500 percent.  That is a lot of stranded debt, had they been given an approval.  So I think this is -- it is clearly an issue.  


It may be that we will address this by simply looking at how well different plans respond to uncertainty, but to understand what that uncertainty is, we have to look at the forecasts.  


We have styled this on our list "load forecast".  I think perhaps a better choice would have been simply to style the heading "need".  And that would include topics such as economic forecast, load forecasts, reserve margins, retirements.  And they're all important, of course, to determine the need to be met by the plan.  And, again, the plan is only economically prudent if it meets a real need. 


On Items 9 to 14 of the index - these are the technology-specific areas - I would like to offer a comment that applies to all before turning to a few technology-specific matters.  As I have noted, under each similar topic on our list we have suggested a topic that asks:  Are OPA's assessments of availability, lead times, costs, performance impacts, and risks a reasonable basis for planning?


And I have already suggested that the phrase "economic prudence" gives the Board jurisdiction to enquire into those matters.  It is just not a wise investment, if you get those assumptions wrong.  I would only add that in a 20-year-plan context, the Board needs to hear about cost and technology trends in each case as well, and it wasn't on my list in each case, and it should have been more explicit.  


It should have been more explicit in our drafting, and I would ask you to add that to our lists of items under each technology-specific head.


Turning to the specific technologies, under "conservation and demand management", index topic 9.  We have added two -- we have suggested two added items:  2.5 on our list, which is the compatibility of OPA's near-term strategy with long-term goals, and 2.6, rate level and design, as a tool. 


We elaborate on these items on page 10.  I will just touch on a couple of the points we have made.  With respect to 2.5, CDM is an area where the rubber hits the road in terms of greater depth of review that is appropriate for matters in the first few years of the plan. 


If OPA largely limits its near-term CDM to peak reduction, as opposed to energy, which is what it has thus far been doing, perhaps only because the Minister has told it to, but nevertheless that is what it has been doing, and if it drops the ball on market transformation and delivery channel capacity building, as we fear it might, it will then miss cost-effective opportunities to avoid more expensive base load generation. 


If OPA targets less than the cost-effective potential -- and it says it is doing that.  It says it is going to take a wait-and-see approach to see how quickly and effectively CDM materializes before it will consider adjusting the rest of its plan in a subsequent iteration.  


Well, if it does that, we risk what we would style a self-fulfilling prophesy.  Inappropriate low CDM targets support early commitments to large, long lead time capital expenditures, generation.  Once these get started, they will preclude increasing investment in CDM up to what would have been its cost-effective potential. 


So, the scope and reach of the near-term CDM portfolio is vital and worthy of a separate listing, in our submission.


Turning to 2.6, rate level and design is a topic that we are concerned may fall through the cracks.  We recognize that OPA doesn't set rates, but the Board does set rates.  


Section 1(2), of the OEB Act reads:   

"In exercising its powers and performing its duties under this or any other Act in relation to electricity, the Board shall facilitate the implementation of all integrated power system plans approved under the Electricity Act."


It is clear the Board has authority and is directed, in fact, by the legislation to follow through using its powers that it is exercising in all its work.  So there is an avenue for implementation of any proposal that OPA makes with respect to rate design and rate level, assuming the Board accepts that proposal ultimately.  Some of us will be proposing some initiatives in that regard, at least in general terms.  


I hasten to add, I stress, we're not proposing that this hearing attempt to include a detailed exercise in rate design development, but, rather, that rate design and levels are just a part of CDM, a part of the arsenal and a part of integrated planning, and their inclusion and impact should be generally considered as potential parts of a plan or an alternative and shouldn't be excluded, as I heard my friend argue. 


The irony is OPA has done this, in part.  They have included smart meters in their plan as having an impact.  So to assume they have an impact, they're obviously assuming that there is going to be rate structure change. 


Turning to renewable resources, first, I would say it is important to know we're proposing that the topic be renewables and imports; imports also being renewable, in fact.  We are not sure where this is on OPA's list.  Perhaps they just included it under the topic renewables.  I think it's appropriate for the organization of the hearing to be clear where this matter arises. 


Second, I would ask you to add to our written list here one further topic, and that is the specific inclusion of the role of storage, which is quickly emerging as a key factor in resource planning, particularly with respect to renewables, integration, transmission utilization and grid managing.  My apologies to the Board and to OPA and the other parties for not having caught that omission earlier.  Nothing really to add on nuclear generation.


Turning to coal, I have already spoken about the need to consider early phase-out options.  Our issue, 5.4 simply asks either better strategies to ensure reduced reliance and phase out of coal at the earliest practical time.  I think that is the wording of the issue we would suggest.  


I would just highlight for the Board that we would submit that the Directives test of earliest practical should not be presumed to be synonymous with least financial cost.  So, just in terms of the wording, it shouldn't prejudge that. 


I would add one further response to OPA's argument in-chief.  Mr. Vegh seized on an example I offered in the written discussion of the need to consider curbing coal use by considering changing dispatch rules as one potential mechanism.  He seemed, frankly, appalled that we would have the nerve to suggest that the Board entertain a discussion about changes to these status quo rules.


It is undisputed, I think, evidence from the Ontario Medical Association studies and the Ministry of Energy studies that tell us that hundreds of Ontarians are being killed.  Each year that we run these plants, hundreds or millions or billions are being spent on health care and kids are being hospitalized every day. 


So why wouldn't a rule change be a reasonable consideration if they could replace coal burning with more benign alternatives?  These rules are simply an example of a barrier to implementation of a cleaner and better plan.  


Again, I don't suggest that we craft a new rule in this process, but, as Mr. Zacher said, the plan may well be a catalyst for regulatory changes.  It seems, therefore, that we should not preclude options like cutting back on coal use prior to shutdown simply because that would require concomitant regulatory change, a change that is in fact within the Board's power to facilitate, and its authority and, indeed, it is directed to. 


OPA's specific issue wording on the coal area is a concern here, too, because we think it suffers from an attempt to package in their preferred answer.  The way they worded it, it reads that gas and transmission are what this is about, to the extent that the planned renewable CDM and nuclear don't replace the coal by the 2014 deadline.  


Our concern is that, the way they have worded it, it implies that planning for CDM and renewables is a first step that is independent from a consideration of the coal phase out, which can be a driver in and of itself for kind of super-added efforts early on on that front. 


We of course want the Board to be able to consider increased plans or early implementation of CDM and renewables specifically motivated by the hope of phasing out coal sooner.  We simply don't want the list wording to preclude that consideration. 


Under natural gas, I have spoken to these in 2.1, 3.1, and this one would be 6.1, already, and I think that OPA's wording on the issues may well be adequate here, but we do highlight one specific issue, a sub-issue, if you will, 6.2, the OPA's choice of gas size, location and technology.  


We have also, in our discussion, cross-referenced this to a topic we raised under topic A - that is, interpretation of the Directives and Regs - because we have a particular concern that we identified that OPA seems to have largely treated high-efficiency use of gas, the words from the Directive and so on.  They seem to have treated it as meaning inefficient jet engines next to transmission bottlenecks used as a peaker.  They focussed on using it for peak. That is how they seem to have interpreted the Directives.  


We think that is far too narrow an interpretation, and we think it is worth highlighting this as an issue.  Clearly, we view the Directive language as encompassing a range of efficient technologies that may address peak or base load technologies like combined heat and power and microturbines, waste heat capture. 


Now, we leave it up to the Board to decide whether it is helpful to elaborate that, which I think is clearly an embedded issue under anybody's list, OPA's list or -- that is, to list it explicitly or not. 


Under transmission, OPA doesn't list this as a separate item, but their whole plan revolves around transmission.  We have broken it out in our list to three aspects.  One I have already outlined.  7.2 simply recognizes that transmission is a facilitator of other plan objectives and asks if that has been properly taken into account.  


It reflects the Directive in paragraph 6, which says:

"The plan shall strengthen transmission to enable the plan and facilitate renewables..."


And so on.  So we think that is ultimately, you know, what the Board will be looking at and maybe is worth listing.


7.3 raises a specific methodology question about the assignment of transmission costs to various options.  That is distinct from the, "who shall pay" question which the Board has transferred over to the consultative exercise.


Now, it may be that that item, the allocation of transmission costs to a supply and demand supply option, some demand options, avoidance of transmission costs, demand options, is encompassed in our suggested topic 8 about the modelling approach, but we've broken it out here in case the Board finds greater specificity is helpful in highlighting what some of the issues are.


I would just add, in response to the question that came up from Board Staff last week about enabler lines, this is the issue of who pays for transmission, at for its enabler lines.  


I think we have a bit of a chicken and egg problem here.  The Board will consider special rules for enablers elsewhere, but the plan may not be implementable without such rules, and I guess why do we presume here that the result of the consultation will be there, and so on?  


So I think the answer to the question that Ms. Lea posed last week, Do we need anything on the list here, I think that it would be helpful to have a placeholder here and hopefully the Board's projection that that consultation exercise will be timely and feed into this will all come together ever so nicely.


On consultation, I would just add that we see this as an example of a barrier to implementation.  If you have a failure to ensure that Aboriginal consultation requirements are met, whoever bears that burden, the government or OPA, or the OPA or the government's agent or what have you, that is an example of a potentially fatal barrier to planning implementation.  


We think that where we have significant barriers, foreseeable potential barriers, it is appropriate that the Board hear about that and ensure that they're being wrestled with appropriately; you can see a way through to the end.


Innovation I have already spoken to.


Environment I have already spoken to.


On procurement, the Board listed two topics here, detail and transparency, and allocation of risk.  I will deal with them together.


OPA says you are approving a Procurement Process and not particular contracts.  That is certainly true, but equally true, we submit, is that you are not required to sign a blank cheque.


Section 2(a) of the procurement Regulation requires contracts to consider the factors identified in the IPSP in respect of the advisability of entering into contracts.  We submit that section contemplates that the IPSP will have spoken to the advisability of certain contracts, certain categories of contracts or mechanisms, at least in general terms.


So we say the IPSP Issues List or issues encompass general consideration of what's appropriate for contracts, and the Procurement Process issues have to encompass a general consideration of what's appropriate procurement mechanisms.


By way of example, the selection of particular processes for particular market niches is an example, and we highlight this in our issue 9.3.  If you don't use the appropriate techniques, particularly for tough-to-reach sectors, the attainment of the most economically prudent plan will be frustrated.


We are particularly concerned, as I think we have highlighted, with the approach to smaller dispersed options, especially community-based renewable options.


The allocation of risk is an example of an area where more detailed constraints on procurement mechanisms may be appropriate.  This is a matter that we submit the plan needs to address, and part of that is how the Procurement Process ensures the plan is implemented.  


So to the extent it is a mechanism, we list it under procurement.  To the extent it is a contract constraint, perhaps it is under the IPSP part of the Issues List.  In the end, I think the Board has to wrestle with it.


Different Procurement Processes certainly can allocate risk differently.  An example is a standing standard offer versus a time-limited auction.  We don't suggest that the specifics of contracts are to be set in this hearing, but the appropriateness of different procurement vehicles is certainly something that is part of this, and part of that is how they spread risks and costs.


The Board lists a particular suggested topic for submissions; that is, simpler processes for certain energy sources.  This arises from section 25.31(2) of the Act, which clearly identify the processes must provide for simpler   Procurement Processes for renewables and so on.  


So here we have a specific requirement for the Procurement Process.  Obviously it has to be included, but it also demonstrates that the legislature views the enunciation of the appropriate treatment of particular niches as part of processes.  The language in that part of the Act speaks about processes.  It doesn't speak about contract space input.  It refers to processes.


Sub topic 5, the Board seeks any submissions we have with respect to which process, when.  We have offered issue 9.2, which is described on page 17 of our submissions.


In short, OPA -- OPA has acknowledged a preference for CDM, which, if achievable, is more cost effective and certainly cleaner, and it wants to take this wait-and-see approach.  It leads to this self-fulfilling prophecy I referred to earlier.


So we say that all means you have to look at the timing and prioritization, and it is either a feature of the acceptability of the plan or it is dealt with as a constraint on the procurement mechanism rollout.  


Either way, it seems to us you have to deal with it.


Unless there are any questions, those are my submissions.  Thank you, Madam Chair.  I hope I haven't taken too long.


MS. NOWINA:  Thank you, Mr. Poch.  Mr. Crocker.  


QUESTIONS BY BOARD STAFF:

MR. CROCKER:  Mr. Poch, you said that the way in which you propose that the -- that it be determined whether it is a prudent plan is to compare it to alternative s.  I just want to understand exactly what you mean.


Are the alternatives going to come from the challenges and suggestions that you and your clients and others in the room propose during the course of the hearing, or can we expect an alternative plan from somebody, from your clients or somebody else?


MR. POCH:  I think they will come from a number of sources.  First of all, OPA itself has provided some limited extent to what it's called -- in its robustness analysis, some scenarios, and, arguably, you could call those -- you could treat them as variance of the plan or alternative plans.  It's a semantic distinction.


Certainly it is our intention to offer up a differently‑shaped plan.  Again, is it a distinct plan?  Is it a -- I think it matters not.  That is our proposal, and, as I mentioned earlier, OPA has indicated it will hopefully save us some time and expense by giving us access to some of its models.  So I think it is both.  


The point I was making was to say something ‑‑ you can't judge something's economically prudent in the abstract.  You know, I'm going out to buy this house downtown.  It's going to cost me $450,000.  Is that economically prudent?  Well, what else does 450,000 buy you?  What else does it cost?  What neighbourhood is it in?  You can't deal with it in the abstract.  You have to look at alternatives.


MR. CROCKER:  One further question on behalf of Staff.


Can you explain to me, to us, what you mean by "storage"?


MR. POCH:  Yes.  Storage can take a number of forms.  OPA, in fact, looked ‑‑ I know it looked in some -- to some extent at, for example, pump storage, but there is a bunch of emerging technologies.  For example, one that I am familiar with is a company in the States has developed a wind turbine that doesn't have a gear box and generator up top.  It has an air compressor.  The air gets pumped into a gas cavern or into a storage facility, and then it gets passed through a generator when it's needed, and that allows you to shift this otherwise intermittent and non‑dispatchable, renewable resource to become a dispatchable resource and, arguably, could, if you chose to take it on a flat basis, would dramatically reduce transmission needs and would allow it to displace some base load.  


So just an example, but there -- and there are any number of other examples of storage technologies that are coming down the pipe at us, and I guess our issue here was this is a 20-year plan, and so the Board has to be cognizant of that and look to see how the plan can accommodate that, and doesn't preclude more economic and more desirable plans in subsequent iterations as these technologies come to the fore.


MR. CROCKER:  Thank you.  


QUESTIONS BY THE PANEL: 

MS. NOWINA:  I have a couple of questions, Mr. Poch.


Your category 3 on renewable supply in your Issues List, what is the significance of referring to imports in that category?  


MR. POCH:  Well, OPA's plan does include some imports for a period of time in the middle of the plan.  And we think that is a component of the plan, and we have to look at that as an alternative component of the plan, and whether they have included -- they've appropriately relied on that.


They happen to be renewable imports.  They're hydraulic.  So I clustered them here.  I think you could list it as a separate topic or you could lump them together.


I think there is, of course, the question, in terms of the satisfaction of the Directives, is whether you count the renewables from imports as part of the renewables, satisfying the renewables minimum in the Directive or not.


I am not venturing into that debate.  I wasn't intending to venture into that debate, by my placement of it on the Issues List, and I should point that out.


MS. NOWINA:  All right.  Thank you.


And then just finally, which of your issues -- and you may want to get back to this, if it would take too long -- do you think might be subsumed in the OPA's Revised Issues List?  


MR. POCH:  Well, if you look at all the italicized portion of my list, they were just lifted from the OPA's exhibit, where it said these are remaining areas of discretion.  And they largely mimic -- they're very similar to OPA's list.  There are some differences.  


So I think you can take it as a -- you know, as a working assumption that everything in italics is basically the same as theirs, and the rest of it is what we think you need in addition. 


MS. NOWINA:  All right.  Except 6.2, which I think you said could be subsumed.  


MR. POCH:  Yes, that's right.  


MS. NOWINA:  All right.  Thank you, Mr. Poch.


MR. POCH:  Thank you.


MS. NOWINA:  Mr. Klippenstein?


SUBMISSIONS BY MR. KLIPPENSTEIN:

MR. KLIPPENSTEIN:  Thank you, Madam Chair.  


Madam Chair and members of the Panel, Pollution Probe has filed in its letter in November ten specific suggestions for the Issues List.  Today we would like to give you an idea of the substance of what our suggestions are so you can have a sense of their importance.  


And, secondly, we would like to make a couple of legal suggestions to you regarding jurisdiction, and specifically in the direction that your jurisdiction is wider than what OPA suggests, and that adding Pollution Probe's list is a good idea.  


With respect to the substance of the items, I am going to suggest, with your permission, that Pollution Probe's consultant, Jack Gibbons, make the presentation for clarity and simplicity, and then afterwards, presuming maybe there is a couple of minutes, I would make a couple of quick legal points, if you don't mind.  


And for that purpose, we have provided to you a Pollution Probe document book for issues submission, which includes, hopefully, for your convenience, the documents that we would intend to rely on today, so you can have them handy with highlighted parts.


Some we may not refer to in the end, but just in case.   And I have made copies available to everybody, I think.  And if that is okay with you, I suppose we might need an exhibit number for that.  


MS. NOWINA:  Exhibit number...  That will be Exhibit 5. 

EXHIBIT NO. 5:  POLLUTION PROBE DOCUMENT BOOK FOR ISSUES SUBMISSION.

MR. KLIPPENSTEIN:  And if that is all right with the Board, I will just introduce Mr. Gibbons, whose draft comments for your convenience are at tab 1 of the book, Exhibit 5.  And some of the documents he references are in this book, although he may not, in order to save time, actually turn to them today.


If that is all right, then we will proceed in that way.  


MS. NOWINA:  That's fine.  Thank you, Mr. Klippenstein.


MR. KLIPPENSTEIN:  Thank you.


MR. GIBBONS:  Thank you.


MR. KLIPPENSTEIN:  We have a few more copies available, which Mr. Alexander will make available.  


MR. CROCKER:  Mr. Klippenstein, have you filed this electronically?


MR. KLIPPENSTEIN:  I believe we will be shortly.  


MS. LEA:  (Off-mic)


MS. NOWINA:  Ms. Lea, could you repeat what you just said for the record, please?  Your mic would help.  You don't have a microphone.  


MS. LEA:  Yes, thanks.  Yesterday I asked folks when they were filing documents to file them electronically with the Board secretary.  And Mr. Alexander has indicated that Pollution Probe's documents have been so filed.  


Those who attend our proceedings regularly know that we usually also save three copies.  I used to always say "three copies for the box", which is also hard copies for the Board Secretary's office.


I am attempting to determine, though -- I think if you filed electronically we shouldn't need those.  And if we do, we will let you know.  Thanks.


Mr. Gibbons, you can go ahead.


SUBMISSIONS BY MR. GIBBONS:

MR. GIBBONS:  Thank you, Madam Chair, for the opportunity to make submissions to you about the Issues List for the I -- thank you for the opportunity to make submissions to you about the Issues List for the IPSP hearing.  


I will be making submissions on the following issues:  First, marginal or full-cost pricing; second, the coal phase-out; third, the cost of capital; fourth, avoided costs; fifth, the OPA so-called Directive priorities; and, sixth, the OPA's definition of base load.


Let's begin with marginal or full-cost pricing.  Energy conservation is the government's top priority to meet Ontario's electricity service needs.  However, there is no discussion in the IPSP of removing the subsidies for electricity consumption and raising the price of electricity up to its full or marginal cost.


This is a huge gap, since full-cost pricing is the single most powerful and cost-effective tool to promote energy conservation.  It is also a prerequisite for creating a competitive electricity market.  


As the Board is well aware, the IPSP Regulation requires the OPA to identify and develop innovative strategies to encourage and facilitate competitive market-based responses and options for meeting overall system needs.  It also requires the OPA to identify measures that will reduce reliance on procurement.


It is Pollution Probe's submission that a move to marginal or full-cost pricing is the most cost-effective and prudent strategy to achieve these objectives. 


In addition, there is no discussion of the costs and benefits of eliminating bulk metering, despite the fact that it has been estimated that approximately 1.4-million apartment and condominium units do not have individual metering.  As a result, the direct cost of electricity for approximately 1.4-million homes is virtually zero.


Therefore, it is our submission that the Issues List should include the following issues.  First, should the OPA develop a plan to move Ontario to marginal or full-cost pricing?  Second, should bulk metering be eliminated?


Yesterday Mr. Zacher of the OPA asserted that full-cost pricing is beyond the scope of this hearing, but he gave no justifications for this assertion.


It is Pollution Probe's submission that an economic regulator cannot ignore this issue that is so central to its mandate to ensure that the IPSP is prudent and cost-effective.  


I would now like to turn to my favourite topic, the coal phase-out.  According to the government's Directive to the OPA, it must develop a plan for coal-fired generation to be replaced by cleaner sources in the earliest practical time frame that ensures adequate generation capacity and electricity system reliability in Ontario.  


The good news is that if the OPA's forecasts are correct, Ontario can eliminate the need for energy production from its coal-fired power plants by 2010.


However, under the OPA's plan, our coal plants will continue to produce substantial quantities of energy until the end of 2014.  Specifically, the OPA is proposing that we continue to dispatch our coal plants in advance of our natural gas-fired power plants, and that we continue to make non-emergency coal-fired electricity exports to the US. 


Therefore, it is our submission that the IPSP is not consistent with the government's Directive to phase out coal generation as soon as practically possible.  Therefore, it is our submission that the following issues should be added to the Issues List.  


First, should Ontario ban non-emergency coal-fired electricity exports?  Second, commencing in 2010, should Ontario dispatch gas-fired generation in advance of coal-fired generation to meet our domestic electricity needs? 


Needless to say, under these scenarios our coal plant capacity can continue to be part of Ontario's reserve margin until December 2014. 


Now, according to OPA's counsel, Mr. Vegh, our proposed additional issues are outside the scope of the government's Directive to the OPA.  Well, we completely disagree.  If the government's coal phase out Directive simply said develop a plan to replace coal-fired generating capacity by December 2014, then Mr. Vegh would be correct.  However, that is not what the Directive says.  The Directive says replace coal-fired generation as soon as practically possible. 


Coal-fired generation is not coal-fired generating capacity.  That is, coal-fired generation is kilowatt-hours, not kilowatts. To quote from the OPA's December 2005 Supply Mix Advice Report, electricity generation is:

"...the process by which electrical energy is produced by transforming other forms of energy.  Electric energy is commonly expressed in kilowatt hours or megawatt hours."


Mr. Vegh in his submissions yesterday gave three reasons why the OEB should not accept our proposed additions to the Issues List.  First, according to Mr. Vegh, changing the dispatch order would be a dramatic shift in government policy.  We disagree.  It has been Government of Ontario policy to phase out coal since September 2002.  


Furthermore, Premier McGuinty has won two back-to-back majority governments on the promise to phase out coal.  It is not Pollution Probe that is proposing to shift government policy.  Rather, we are proposing to implement government policy by changing the dispatch rules for coal plants.  


Furthermore, dispatching cleaner gas-fired generation in advance of our dirty coal plants has been done before in Ontario, and it can be done again.  Specifically, commencing in the year 2000, OPG adopted the policy of dispatching its Lennox gas-fired power plant ahead of its Lakeview coal-fired units on smog alert days. 


Madam Chair, in our document book at tabs 5 to 8 you can see my correspondence with OPG on this issue.  Second, according to Mr. Vegh, the government's Directives do not explicitly ask the OPA to develop an environmental dispatch system.  


That is true, but it is also irrelevant since the government's Directive does ask the OPA to develop a plan to phase out coal generation as soon as practically possible.  As a consequence, intervenors have a right to ask if Ontario can speed up the coal phase out by changing the dispatch rules.  


If the OEB puts this issue on the Issues List, we will file expert evidence on this topic which can be tested under cross-examination by the OPA and other intervenors.  Everyone, including the OPA, will have an opportunity to cross-examine and submit arguments on this issue.  And the OEB will ultimately decide if our proposals are a practical option to speed up the coal phase out. 


By asking the OEB to put these issues on the Issues List, we are simply asking for our day in court.  


Finally, Mr. Vegh argues that changes to the dispatch rules are beyond the scope of this hearing because they are, in his words, a today problem.  


Once again, Mr. Vegh is trying to reword the Directive.  As I have already noted, the government's Directive does not say develop a strategy to phase out coal capacity seven years from now.  On the contrary, the Directive says:  Phase out coal generation as soon as practically possible.  That is, the government is very explicitly saying to the OPA that coal generation is a today problem and it wants the OPA to solve that problem as soon as practically possible. 


For all of the above reasons, it is our submission that the Issues List should include the following issues.  First, should Ontario ban non-emergency coal-fired electricity exports?  Second, commencing in 2010, should Ontario dispatch gas-fired generation in advance of coal-fired generation to meet our domestic electricity needs? 


In addition, to complete the coal phase out, the OPA is proposing to procure 1,350 megawatts of inefficient, simple cycle gas generation.  This new generation will have a capital cost of approximately $900 million and will be idle for 97-1/2 percent of the year in 2015.  Surely, surely, there are lower cost options to meet our peak day demands.  


Therefore, it is our submission that the Issues List should include the following issue:  Are there lower cost options that can completely or partially reduce the need for 1,350 megawatts of simple-cycle gas generation?  Potentially lower cost options that should be considered include:  Demand response, energy conservation, renewable energy, end use fuel-switching, combined heat and power, combined cycle generation, and the conversion of one or more of OPG's boilers to burn cleaner fuels. 


As the Board is well aware, part of the OPA's rationale for the simple-cycle gas plants is to avoid the need for transmission system reinforcements in transmission-constrained regions of the province.  Therefore, building combined heat and power plants in these regions can simultaneously help to avoid the need for new transmission capacity and meet part of our base load supply needs. 


I would now like to turn to the cost of capital issue.  The OPA has evaluated the relative economics of the various supply and conservation options using a uniform real rate-of-return on capital of only 4 percent.  It is our submission that this assumption is inappropriate, for the following reasons. 


First, it seriously under estimates the opportunity of cost of capital for the Ontario economy.  Second, using a uniform cost of capital for all supply and conservation options ignores the fact that some options are riskier than others, and as a consequence, have higher risk-adjusted costs of capital. 


In short, the OPA's decision to evaluate all resource options using a 4 percent real cost of capital biases its analysis in favour of capital-intensive and high-risk options.  Therefore, it is our submission that the Issues List should include the following issues.  First, what is the appropriate minimum rate-of-return on capital for evaluating the resource options in the IPSP?  Second, should higher rates of return on capital be used to evaluate the cost-effectiveness of relatively high-risk resource options?  If not, how should the IPSP quantify the risk profiles of various resource options? 


I would now like to turn to the avoided cost issue.  The OPA evaluates the cost-effectiveness of energy conservation, demand response, renewable energy end use fuel switching and combined heat and power by comparing their costs to the avoided costs of conventional grid-supplied generation.  


Therefore, it is essential that the OPA's avoided cost estimates accurately reflect the marginal costs of conventional grid supply generation.  As the Board is well aware, nuclear power is the dominant source of grid supply generation in the IPSP.  Therefore, to accurately estimate the cost-effectiveness of alternatives to more grid supplied electricity, the OPA must accurately estimate the costs of new nuclear power plants. 


It is our submission that it appears that the OPA has underestimated the costs of new nuclear power plants in at least three respects:  First, by assuming the required rate of return on capital for new nuclear power plants is only 4 percent; second, by underestimating the capital costs of actually building new nuclear power plants; and, third, by overestimating the average capacity utilization factor of new nuclear power plants. 


To be specific, the OPA's plan assumes that new nuclear power plants will have an average annual capacity factor of 90 percent, despite the fact that last year, in 2007, the capacity factor of our nuclear fleet was only 67 percent.


Therefore, it appears to us that by underestimating the cost of nuclear power, the OPA has underestimated the cost effectiveness of conservation demand response, renewable energy, end use fuel switching and combined heat and power.


Therefore, it is our submission that the following issue should be added to the Issues List:  Are the avoided cost estimates reasonable?


I would now like to turn to the OPA's so‑called Directive priority.


According to the OPA, its Directive priority is follows:   First, maximize cost‑effective conservation; second, maximize cost‑effective renewables; third, make up our remaining base load requirements with nuclear power.


We agree that the OPA's first two priorities are consistent with the government's Directives.  However, we do not believe that the government's Directives entail that natural gas-fired or combined heat and power generation -- cannot be used to meet some of Ontario's base load needs.


In particular, we would like to draw the Board's attention to the following facts.  First, the government's Directives to the OPA do not state that natural gas generation cannot be used for base load.


Second, according to the government's Directive to the OPA, the IPSP is to pursue applications that allow high efficiency natural gas generation.  Natural gas combined cycle and combined heat and power plants can achieve their highest efficiencies as base load plants.


Therefore, if the OPA is to pursue applications that allow gas to be used as efficiently as possible, then it must permit natural gas generation to be used for base load.


Third, it is important to note that the government's Directives do not specify a cap on the maximum amount of natural gas generation that can be used for base load or any other purpose.


Fourth, nuclear power, on the other hand, is subject to two predetermined caps.  Specifically, the government's Directive says that nuclear power must only be used for base load.  In addition, it says that nuclear's contribution to meeting our base load needs cannot exceed 14,000 megawatts.


In short, it is our submission that the government's Directives do not preclude the use of high efficiency natural gas-fired generation to meets some of Ontario's base load needs.


Therefore, it is our submission the following issues should be added to the issue list:  Is the so‑called Directive priority consistent with the government's Directives to the OPA?


Finally, I would like to turn to the OPA's definition of base load.  According to the OPA's definition of base load, base load is all supply that can be met by nuclear generation at a lower cost than natural gas-fired combined cycle generation.  Furthermore, based on its optimistic assumptions about the costs of new nuclear power plants, the OPA concludes that Ontario's base load requirements will equal 19,000 megawatts in 2015.


It is Pollution Probe's submission that while the OPA's definition of base load is novel, it is also completely inconsistent with the conventional definition of base load and the government's Directive.


As the Board is well aware, Ontario's base load needs are substantially less than 19,000 megawatts.  To be specific, they are equal to our minimum continuous load over a year.  In 2006, this was 11,621 megawatts.


As we have already noted, according to the government's Directive to the OPA, nuclear generation is to be used only to meet Ontario's base load electricity requirements.  As a result, the definition of base load has important implications for the amount of new nuclear generation that can be built to meet Ontario's future electricity needs.


Therefore, it is our submission that the Issues List should include the following issue:  Is the IPSP's definition of base load consistent with the government's Directive to the OPA?


Madam Chair, thank you for your attention.  Mr. Klippenstein would like to make some remarks.


MR. KLIPPENSTEIN:  Madam Chair, members of the Panel, if you or Board Staff have questions of Mr. Gibbons, I would say feel free to ask them now, or you can save them for after my more legal comments, or both.


MS. NOWINA:  Why don't we hold them until after your comments, Mr. Klippenstein?


FURTHER SUBMISSIONS BY MR. KLIPPENSTEIN:

MR. KLIPPENSTEIN:  Okay.  Madam Chair, members of the Panel, I would just like to add a few thoughts with respect to your jurisdiction or your task.


First of all, I would like to make a comment about the legislation which gives you your instructions or direction.  Various other parties have made some comments and I won't add to those.


I would like to emphasize one point.  That relates to the part of the Electricity Act, which is, if you will, at the apex of the pyramid of your legal instructions.  That is in the Pollution Probe document book found at tab 14, which is in the Electricity Act, section 25.30(4), and talks about the review of Integrated Power System Plan.


That section says:

"The Board shall review each integrated power system plan submitted by the OPA to ensure it complies with any directions issued by the Minister and is economically prudent and cost‑effective."


The Board is asked to do its work in relation to three things there, and there are three separate things.  One is the directions issued by the Minister, second is economic prudence, and thirdly is cost effectiveness.


Now, those are mentioned separately and, in my submission, they are conceptually separate, although they may be related and they may overlap.  But that is the task points that you are obligated to address.


This section is, I guess, at the top of a pyramid, in the sense that there is also the Minister's Directives that feed into it, there is the Regulation, there is the concept of economic prudence and the concept of cost effectiveness.  But this section is in the statute.  This is at the top of the heap.  This is your first reference point, in my submission, when you are asking yourself, What are we supposed to do?


In that context, I would draw your attention particularly to the word "ensure", which caught my eye, because that suggests a particularly high level of what you are supposed to do.


That says that the Board shall review, and then it shall "ensure" that the plan complies with several items, several criteria.  Those are the three points.


The word "ensure" is a word, as is obvious from common sense, that derives from the word "sure", or is related to it, and indicates, in my submission, a fairly high level of responsibility on your part.  You are to review it and you are supposed to bring about this result.


For convenience, I have looked up the word "ensure" in the Oxford Dictionary of English; have included that in the back of your book.  It didn't make it into the table of contents, but as a separate insert at the back.  I believe it is there.


I have circled the definition of "ensure", which the dictionary indicates means:

"Make certain that something will occur or be the case."


Now, the idea that "ensuring" means make certain that something will be the case seems to suggest that when the legislature indicated in this law that you are supposed to ensure something, that you are supposed to make certain that it will be the case.


Now, I didn't choose that word.  In fact, if somebody came to me, a client came to me, and said, Would you ensure that something will happen, I would put in some legal qualifying words, because that is a pretty heavy burden and I wouldn't necessarily like to be tasked with that.  


But those, in my respectful submission, are your instructions.  It doesn't say you are only supposed to see that OPA's plan is somewhat reasonable or that it followed an appropriate process.


You are to ensure that, for example, the plan is economically prudent.


In my submission, that has some pretty significant implications.


Now, I don't want to focus on this one word and make a huge big deal of it.  On the other hand, the reality is that those are your legal instructions, your legal directions from the legislature, in the law.  


I didn't make this up, and I didn't bring a whole bunch of case law from different courts of New Zealand or the Supreme Court of Alberta, because those tend to have various context-sensitive, you know, nuances.  And no doubt those exist. I don't want to overplay it.  But the reality is, this is the instructions that were given to you.  


And, in my submission, you can, when you in your mind consider the various submissions, refer back to this and say, with confidence, and with some maybe trepidation, This is what we are asked to do.  We are supposed to ensure that this plan is these things, including economically prudent.


Now, it's been suggested to you that, you know, you shouldn't go out of your way to second-guess OPA.  My submission is the opposite.  Not only can you second-guess OPA, you are required to second-guess OPA, because it is your job to ensure that the desired results are, in fact, obtained. 


Obviously you would like to rely on OPA.  You would need to assess the reasonableness of their work, but the legislature and the law has said you are to ensure these results.  So it seems to me, in my submission, that your work needs to be thorough.  You probably would want to go beyond what OPA hands to you. 


Now, how does one ensure something that is economically prudent?  Well, there are a couple of tools you would have, in my submission.  One is the kind of comments and critiques and ideas that the various parties will produce to you, including OPA.


Another idea - and I think this is an important one, and Mr. Poch touched on that - is that in various contexts, when we are trying to accomplish economic prudence, we usually look at comparators.  We usually look at alternatives.  And it is by looking at comparators and alternatives that we can judge whether something is in fact economically prudent.  


In a way, that is the best we can do.  In our ordinary life, when we try and be economically prudent, we comparison shop.  In business or other contexts, when we want to be economically prudent, we seek competing bids.  We compare alternatives.  


And so my suggestion is that is a powerful tool you have when you are asking yourself, as in my respectful submission you are required to ask yourself, Are we ensuring that this is economically prudent, you know, quite apart from what OPA says.


Now, that, to me, suggests when you look at these Issues List submissions, you may want to ask yourself, Will the addition of this issue on the Issues List assist me as a Board member to reach the high level of confidence that is necessary for me to decide that this plan would, in fact, be economically prudent, or would the addition of this issue assist me if I have to conclude that this plan is not, in fact, economically prudent?


And if you use that test - namely, Will this issue and the evidence and argument that comes from it assist me in deciding and ensuring that I won't approve this plan unless it accomplishes this? - then you have a tool for shaping the scope of the hearing. 


You don't need to automatically include every issue which anybody tables for you.  But you can say, I need this issue on the list because of the tough task the legislature has given me of ensuring that this plan is economically prudent.


So in my submission, that gives you a tool, both to accomplish your heavy onus and to control rationally the scope of the hearing. My submission is, if you apply that test, then it is -- then it would be a good idea to include all of Pollution Probe's suggested issues. 


In my submission, many of them have a degree of clarification, a degree of alternatives and comparators, ways of looking at things that will allow you to evaluate OPA's presentation, for you to decide whether you can be sure or certain that the plan is economically prudent, because some of Pollution Probe's suggestions will present to you a comparator or an alternative which may say that, We are not sure that OPA's plan is in fact prudent, by these comparisons.


The legislature gives you then options.  You can not approve a plan and supply it with comments for resubmission.  This is an interesting idea.  You are not like a court, where you say "yes" or "no".  You can be more constructive than that.  You can say, We don't like these things and that thing.  We don't think they have the high level of sureness of prudence which the legislature demands that we be sure of.  We would like you to rejig the plan by changing this element, that element, and that element.


You can shape the plan.  It is not all or nothing for you when you look at the way the process can go. 


Those are my submissions and our submission on behalf of Pollution Probe.  And we would be pleased to answer any questions you or the Staff may have.


MS. NOWINA:  Thank you, Mr. Klippenstein. Mr. Crocker?


QUESTIONS BY BOARD STAFF: 


MR. CROCKER:  Just briefly, Mr. Klippenstein, if you go to the Electricity Act, the Board's powers under Subsection 5, what significance do you attribute to the expression "referred back with comments", the "with comments" element?


MR. KLIPPENSTEIN:  The "with comments", in my submission, gives a very sensible and very powerful tool to the Board to shape the plan for another iteration.


In my submission, that is a very sensible public-policy approach, because the Board can then proceed with the hearing, not on the rather draconian idea that it's all or nothing, you either have to throw out all of this work or you have to approve it, even if you don't like parts of it. 


The Board can say, We think this part of the plan works, and this part and that part doesn't, or you could say, We would like to change these ten features, and then let's see what the plan looks like.


Because of the complexity of the plan, that gives you the ability to do somewhat of an iterative, a sensible, approach, a non -- not a case whereby changing one or two or three or four things in a complex, interrelated whole, you destroy the whole thing. Fortunately, you are not in that position.  


You can say, These items here, these five items, don't make sense.  We think you should change them in this way, and then you don't have to decide what the end result will be, but you can then say, Now go back and do your work again. 


That, to me, seems, I guess, to fit with the very high onus that I have suggested you are tasked with by the word "ensure", because you don't have to say that, on the one hand, We must be very certain, but if we're not certain, we destroy a lot of good work.  You can instead say, We are not very certain, but if you made these five or ten or 15 changes, we think it might well work. 


And I think that is, in a way, a very helpful -- it matches the high onus that the legislature has given to you, because it's given you a tool to work with that.  I don't know, Mr. Crocker, if that partly answers your question.


MR. CROCKER:  Thank you. 

QUESTIONS BY THE PANEL:

MS. NOWINA:  I have one question, Mr. Klippenstein.  So are you saying that the Revised Issues List as proposed by the OPA would not allow parties to file comparators in evidence and for those to be examined? 


MR. KLIPPENSTEIN:  No.  I didn't mean to say that.  I'm sure it does to some degree.  It is overly restrictive in that -- in various ways in that context.  I'm sure it allows some of it. What I meant was the comparators and the alternatives are one way that you, the Board, can test whether you are sure -- and that's the question, the high onus -- you are sure that the plan is prudent. 


So, yes, OPA's list allows you some of that.  My submission, not enough. 


MS. NOWINA:  All right.  Thank you. That completes this morning's submissions, so we will now break for lunch and resume at ten minutes to 2:00. 


--- Luncheon recess taken at 12:23 p.m.


--- On resuming at 1:53 p.m.


MS. NOWINA:  Please be seated.


The crowd is thinning.  Are there any matters that came up during the break?  All right.  Hearing none, we are going to begin with the IESO.  Mr. Rattray, there you are, all by yourself.


SUBMISSIONS BY MR. RATTRAY:

MR. RATTRAY:  Thank you, Madam Chair and Panel members.  
I've distributed to Board Staff for distribution to the Panel copies of materials to which I'll make brief reference in my submissions.


I've also taken the opportunity at the break to distribute these materials throughout the room, and additional copies are available at the back.  They consist of a copy of Ontario Regulation 496/07, the cessation of coal use, as well as an extract from the Government of Ontario environmental registry.


MS. LEA:  Pardon me, shall we make these collectively, then, Exhibit 6, please?


MR. RATTRAY:  Thank you.

EXHIBIT NO. 6:  SUBMISSION MATERIALS OF THE IESO

MR. RATTRAY:  And with that, I'll start off by noting that the IESO supports the OPA's proposed Issues List.  It's our submission that the OPA fundamentally got it right.  The proposed list respects the framework which has been established by legislation, Regulations, and the Minister's direction.


Now, when it comes to the Panel exercising its discretion in setting the actual Issues List, the IESO requests that the Panel consider the practical implications of the manner in which the issues are framed.  The framing of the issues, as you have heard this week, will have a direct and significant impact on both the scope, and by implication, the timing, of the Board's review of the IPSP.


As noted by OEB Staff in a presentation to us last week on the upcoming proceeding, they commented that the IPSP review must be timely and efficient if it is to be relevant and useful.  We note that the Regulation provides for three-year updates to the plan, and not a three-year period of review.


The IESO as a system operator certainly supports the Staff view on this issue.  The IESO has and continues to express concern regarding approval process for generation and transmission projects.  We have made our concerns known in a number of proceedings, which certain Panel members, I know, have been involved with, as well as through publications such as the Ontario Reliability Outlook.  In the most recent ORO, dated December 2007, the IESO stated that:

"The filing of the IPSP with the OEB represented a major milestone in the program to address Ontario's supply needs over the next two decades."


However, as has been identified in previous Outlooks, the IESO remains concerned about uncertainty about the length of approvals, which present risks to the timely implementation of planning generation and transmission projects.  In short, the task we face is to ensure appropriate public review of infrastructure proposals while reducing the redundancy of existing processes and ensuring reasonable and defined time lines.


Today, the IESO will limit its submissions to the coal replacement issue, which was identified as specific issue number 12 on the Board Staff index for intervenor submissions.  Though I don't know that's terribly relevant, I think that's the first reference to the index.


We agree with and adopt the OPA's proposed wording on this issue as set out in the Revised Issues List, and adopt their submissions.


Now, I know that you've heard alternative approaches.  They have been suggested by, amongst others, Pollution Probe and GEC.  Our submissions are directed to why the OPA's framing of this issue is preferable to the alternatives that have been presented.


The starting point, as with many of the submissions that have been made to you, is with the Directive.  It is our submission that the Directive established the specific goals for the IPSP.  It carefully scoped the coal replacement issue, directing the OPA to plan for coal-fired generation in Ontario to be replaced by cleaner sources in the earliest practical time frame that ensures adequate generating capacity and electricity system reliability in Ontario.


It is about coal replacement.  It is not a coal operation plan.  It is not a plan for environmental Regulation.  It is not a plan to redraft and restructure the existing market and Market Rules.


Now, as tempting as the invitation to recast the wording of the Directive may be to some, and in so doing change the nature of this review into a much longer, more expensive and wide-ranging activity, I submit you should not do so.


The OEB's jurisdiction is limited to a review of the compliance of the IPSP with any directions issued by the Minister and to ensure that it is economically prudent and cost-effective.  Expanding the scope of review to include these broader government policy issues would delay the  completion of the review, and thus the utility of the IPSP, and there are other and more appropriate processes to consider these broad government policy issues.


Mr. Poch has directed your attention to section 25.30(2)(c), referencing the phrase "phasing out of coal-fired facilities," and he places great reliance on that.  And I submit it's a bit of a misdirection, because there is no issue as to what the Minister did issue.  That section is directed to what the Minister may issue.  And there is no issue over that.  The direction is before you and uses quite different language.


We can presume that the choice of language was with intent.


The OEB's jurisdiction is limited by the express language of 25.30 (4).  Now, this is the section that Mr. Klippenstein has directed your attention to earlier this morning.  In our submission it is a jurisdiction-limiting provision.  


In a prior decision on the market rule review, commonly referred to as the "ramp rate decision" EB-2007-0040, and this is found at tab 3 of the OPA's brief - it's not necessary that you turn it up - the Board addressed the issue of its jurisdiction and concluded that:

"...its general authority to determine any question of law or fact arising in any matter before it can be limited without authority expressly limited by statutory provision to the contrary."

    In that ramp rate decision, the language of the Act limited the Board's jurisdiction by setting out the grounds on which the Board may make an order in relation to a market rule review.


In a similar manner, I submit that 25.30(4) is another jurisdiction-limiting provision.  The Board's review is limited to assessing compliance with the Directive.  And, as I mentioned a moment ago, Mr. Klippenstein directed your attention to the word "ensure."  


I would prefer to focus your attention on the balance of the provision, which states that, "ensure it complies with any directions issued by the Minister."


The focus needs to be on the direction as issued; not as it might have been issued, not as it could have been issued, but as it was issued.


What this means in relation to coal replacement is that the Board may not go beyond the specific language of the Directive as issued and make it into something entirely different.


In the decision on the market rule review, the Board also noted that the time limit for disposing of the review was consistent with the conclusion that the Board's scope of review in that instance was limited to the criteria set out in 33(9).  Appended to that decision, at page 88 of the transcript, the Board noted:

"The Legislature can be taken as having known that an exhaustive review of the process would render it impossible to meet these time lines."


Similarly, I submit that the three-year time frame required by Ontario Regulation 424/04 for the preparation and submission of an update of the plan is supportive of a focussed scope of review.  If the IPSP is to assist, through effective management, the achievement of the goals relating to adequacy and reliability of supply, transmission capacity, and demand, this review must be completed in a timely manner and in order that it may be implemented and development of the next update of the plan begun.

     As noted earlier in my submissions, it is not intended to be a three-year review, but a plan which is updated every three years.

     To close off my discussion of the prior ramp-rate decision, using Mr. Vegh's characterization, in that decision the OEB was invited to assume the role and jurisdiction of the Divisional Court.  It declined to do so.


In this instance, the Panel is being invited by various intervenors to assume the role of the government in setting out the goals for the IPSP.  It should decline to do so.

     The OEB is not a surrogate for the Ministers of Energy and the Environment, who collectively set out the government policy in relation to coal replacement through Regulation and Directive.  There is nothing in this section 25.30 which empowers the Board to expand the review of compliance beyond the Directive to a broader review of environmental Regulation, system operation, and market design as part of the IPSP proceeding.

     Mr. Poch, in his submissions, would have the Board change the coal-replacement issue significantly and would vary from the language of the Directive, moving into a much broader-ranging assessment of an entirely different issue.


In particular, Mr. Poch's Issue 5.4 would raise issue with respect to whether there are better strategies, whether it assures reduced reliance, whether it phased out coal use.  These terms, and this choice of language, is not found in the Directive.

     Expanding the review to include out-of-scope, broad policy issues would delay completion of the review, and there are more appropriate processes to address these policy issues.


It has been accepted by the Board that other processes may well be more appropriate to address policy issues.  For example, the Board has adopted this approach in relation to its review of cost-responsibility policies for connection of transmission systems.


Now, rather than review these policies as part of the IPSP, the Board determined that these issues are appropriately examined as part of a policy consultation.


Now, in relation to the coal-replacement issue, without repeating the submissions of the OPA from yesterday, we adopt their submission that the IPSP is not an appropriate forum in which to address environmental Regulation, craft market rules, or address fundamental issues of market design.


In the context of the additional issues which have been proposed for the coal-replacement plan, not only is there a more appropriate process than the IPSP proceeding.  In fact, these issues have already been raised with and rejected by the government.

     I direct your attention to the handouts that I have provided to you.  They will be useful reference.  Regulation 496/07 is the Regulation adopted under the Environmental Protection Act imposing the specific deadline of December 31, 2014 for the cessation of coal use at various generating stations.  


This Regulation was posted in draft format for public comment on the Ministry of the Environment's environmental registry.  The environmental registry contains public notices about environmental matters being proposed by the government.  It contains information with respect to new laws, Regulations, and government policies.  It details where the public may find further information and how and when to send comments to the government.


When final decisions are made with respect to the initiatives, the public is advised of how many and what kind of comments were made.  It also details the impact that the comments had on the decision made with respect to the law, Regulation, or policy.  It facilitates and allows for direct public participation.


Now, with respect to the Regulation that I've referenced, 496/07, in excess of 400 comments were received by the government, received and considered prior to finalizing the Regulation.


The comments included specific recommendations of an earlier cessation date, setting interim reduction targets for emissions, effectively changing dispatch by prohibiting non-emergency coal exports to an outright ban on coal use.

     In its response to these comments, the government, in effect, said, We have heard and considered your concerns.  These are issues of government policy.  We, the government, will continue to monitor coal replacement, and we will consider the need for further Regulation if necessary.


The environmental Regulation, in conjunction with the Minister of Energy's direction, offered key policy direction from the government on this issue.  And, importantly, in finalizing the Regulation, the government declined to impose interim operational restrictions.


Therefore, contrary to the submissions of my friends this morning from GEC and Pollution Probe, I submit that a change in dispatch order for the imposition of environmental Regulations through the IPSP process would represent a significant change in government policy, a significant change in the specific language of the direction, and would intrude on what is properly a matter for government policy.


The IESO submits that the more limited coal-replacement issue as framed by the OPA is consistent with the expression of government policy and should be adopted by the Board.

     Those are my submissions.  I'm available for your questions.

     MS. NOWINA:  Thank you, Mr. Rattray.


Ms. Lea, do you have any questions?

     MS. LEA:  No, thank you.

     MS. NOWINA:  Dr. Balsillie, you had a question?

     DR. BALSILLIE:  Thank you, Madam Chair.


QUESTIONS BY BOARD PANEL:

DR. BALSILLIE:  You have indicated that you are in support -- IESO is in support of the Issues List which was submitted by the OPA, and that was in your original material which you filed with us.


Can you confirm for us that you are also now still in support of a new Issues List which was submitted by the OPA?

     MR. RATTRAY:  Certainly.  If I neglected to mention we are in support of the Revised Issues List, I misspoke.  The Revised Issues List is acceptable to the IESO and we are fully supportive of it.


DR. BALSILLIE:  Thank you.


MS. NOWINA:  Thank you, Mr. Rattray.


Next on the schedule is Hydro One.  Mr. Engelberg?


SUBMISSIONS BY MR. ENGELBERG:

MR. ENGELBERG:  Good afternoon, Madam Chair and Panel members.


Hydro One Networks Inc. is generally supportive of the  Revised Issues List as drafted by the OPA.  Hydro One stated in its written submission that it felt the wording of section 6 of the Issue Number 1 would allow the Board to review two issues that are of particular interest to Hydro One, both of which were introduced by the OPA in the IPSP.


The two issues are the discussion of an enabling line concept and the need for transmitters to undertake significant development costs.  And I'd like to elaborate today on each of those two elements from Hydro One's perspective.

     On the enabling line issue, Hydro One was pleased to see that the Board has initiated a consultation process on the review of cost-responsibility policies for connection to electricity transmission systems, which is now known as Board File No. EB-2008-0003, which I'll refer to as the "the connections proceeding."


That proceeding will include a review of the cost recovery on enabler lines.  Hydro One looks forward to participating in that proceeding and trusts that that proceeding will not result in a delay in either the IPSP review or any pending or future leave to construct applications.


Enabler lines are introduced in the IPSP in Exhibit E, tab 2, schedule 2, pages 13 through 18.  Hydro One supports the OPA's concept of socializing the costs associated with enabler lines.  Hydro One believes that socializing the costs is critical to achieve the province's targets for renewable generation.


Hydro One also believes that the focus in the IPSP review should be to approve the concept and need for enabler lines.  Since the cost responsibility for the funding of enabler lines will be decided in the connection proceeding, such findings and the resulting changes in the Transmission System Code will need to be adopted in the Board's final IPSP decision.


If this process were adopted by the Board, then in any subsequent section 92 hearing dealing with enabler lines that form part of either this IPSP or any subsequent IPSP there would be no need for the Board to revisit the issue of cost responsibility, only the level of the costs.


In its January 4th, 2008, posting for the connections proceeding, EB-2008-0003, the Board noted that its policy on cost responsibility for enabler lines will be determined in the connections proceeding.  Hydro One is pleased that the Board expects this policy to be available in time to in turn inform the IPSP review proceeding.


Now, while the cost responsibility policy will be decided elsewhere, Hydro One's understanding and expectation is that the decision on what actually constitutes an enabler line will be an outcome of the IPSP.  Therefore, once the policy is decided upon, there will be a need to ensure that it can be applied to the IPSP.  An update of the IPSP may be needed at that time to make certain that enabler lines, and perhaps other components of the integrated plan, are properly identified in the IPSP, and so that the new policy on cost responsibility can be applied to these components of the plan.


It's for that reason that Hydro One encourages the Board and other parties to help ensure that the outcome of the connections proceeding links into the IPSP in time for cost responsibility to be determined for all and any aspects of the plan.


Hydro One's secondary interest today is development costs.  The IPSP identifies a significant level of development work which the transmitters are requested to undertake in the event certain projects are approved for construction, or as a backup in case a preferred option, such as a new generation project, fails to materialize.


Hydro One has identified within the IPSP approximately $52 million in development cost work which the OPA is suggesting needs to proceed, and $20 to $35 million of that $52 million is between 2008 and 2010.  Development work consists mainly of costs associated with preparing environmental assessment approval and pre-engineering-type work.


In keeping with the spirit of avoiding duplicate reviews of expenditures in multiple proceedings, Hydro One seeks the Board's assurance that any development work undertaken, regardless of whether a project is eventually constructed and placed in service, would not have to be rejustified in a subsequent transmission rate application.  


The need for this work will have been justified and approved by the Board in this proceeding.  The dollar amount of any development expenditures would still be subject to normal due process review, in a subsequent transmitters rate case, just not the need.


That concludes Hydro One's submission.


MS. NOWINA:  Thank you, Mr. Engelberg.  Do you have questions, Ms. Lea?


QUESTIONS BY BOARD STAFF:

MS. LEA:  Yes.  Two brief questions, please.  Mr. Engelberg, you wish the Board to ensure that the policy findings in our policy proceeding regarding the funding of certain transmission connections - specifically enabler lines here - are integrated back into the IPSP proceeding.  Do you think we need a specific issue on the list to take care of that, or do you believe it's subsumed under issue 1(6)?


MR. ENGELBERG:  I'm concerned that although issue 1(6) certainly alludes to the possible problem itself, it doesn't provide a specific notice of any other type of proceeding going on and how that result would be integrated into this proceeding; so I think it would be of greater comfort to transmitters, and to generators as well, who depend on the result of this particular issue, to have some structured means of finding its way into this proceeding.


MS. LEA:  Does the same thing go for your second point, the assurance with respect to development work that you're seeking?


MR. ENGELBERG:  I'm not as sure about that one as I am about the first one.  I think it would be helpful, certainly, if it would be mentioned in the IPSP if there were a finding, what that would be, but I don't think it's dependent, necessarily, on another proceeding.


MS. LEA:  All right.  Thank you.


When we look at the OPA's Revised Issues List, if you look at the second section of that list, which is the Economic Prudence and Cost-effectiveness section, you'll note that there are specific issues set out under titles there, Conservation, Renewable Supply, Nuclear for Base Load, Replacement for Coal-fired Generation, and Natural Gas.  


The title "Transmission" does not occur in this list, and yet the evidence in the plan suggests that transmission is, in a sense, a source of supply, or can substitute in some cases.


Can you comment as to whether it is Hydro One's view that there should be a section of the second part of the list entitled "Transmission"; in other words, should we have some kind of issue or issues related to transmission in part 2 of the list?


MR. ENGELBERG:  May I discuss that for a moment --


MS. LEA:  Please.


MR. ENGELBERG:  -- with Mr. Cowan?


[Mr. Engelberg confers with Mr. Cowan]


Hydro One's view is that it would be helpful to have a specific reference to it.  Perhaps the fact that other issues in that regard are mentioned and transmission is not specifically mentioned would be taken as a sign that that is not something that is a matter that needs to be addressed, whereas I would think everyone would be under the understanding that it would need to be addressed.


MS. LEA:  Thank you very much.  Those are my questions, Madam Chair.


MS. NOWINA:  Thank you, Ms. Lea.


Mr. Shepherd. 
Mr. Shepherd, would you be able to complete in order for us to be able to take a break at 3 o'clock?


MR. SHEPHERD:  Sorry, at 3 o'clock?


MS. NOWINA:  Approximately.


MR. SHEPHERD:  Yes, I think so.


MS. NOWINA:  Okay.  Let's aim for that.


SUBMISSIONS BY MR. SHEPHERD:

MR. SHEPHERD:  And my new name, by the way, is "Meandering Walk."  You may call me "Meander."


I'm not going to make any legal submissions.  My friends have made some very able legal submissions and I couldn't possibly add anything to what they've told you already.


MS. NOWINA:  Mr. Shepherd, I'm having a little trouble hearing you.


MR. SHEPHERD:  It's my soft-spoken nature.


MS. NOWINA:  Well, not normally.  Maybe your mike is just not close enough.


MR. SHEPHERD:  I am going to deal with five general areas.  First, let me start by talking about the interest of The Schools in this process, because obviously we have a somewhat broader interest than, perhaps, many of the people in this room.  Not only are we ratepayers using perhaps 2 percent of the province's electricity, so cost is important, reliability is important, the same as any other ratepayer group.  Maybe reliability is a little more important to us, because our schools close if we don't have lights, but generally we have similar interests to other ratepayers.


But Schools are also conservation early adopters.  As you know from the gas DSM proceeding a couple of years ago, Schools are leaders in conservation measures.  And so, to the extent that the plan is reliant on conservation, we're going to be players in that.


I've told the story before, and I think some of the people in this room have heard it, of a school board telling me that they were implementing conservation measures with a 17-year payback, and people go, Ah, how could that possibly be?  


It's too long for most, but of course for a school board, a 17-year-old school is a young school.  They're not thinking about the 17 years.  They're thinking about the other 83 years they'll have that school and they'll be reaping the benefits of that conservation measure.


Schools are also actively involved in the pedagogical side of conservation, and I just -- let me just digress for a second.  Mr. Vegh was, I guess the appropriate term is derisive, about our suggestion that the IPSP might include something about teaching conservation to our kids.  So let's not fool ourselves here.  


The problems associated with bad decisions on electrical generation, costs, reliability, environmental impacts, all those things, they're not our problems.  It's not the people in this room that will have to live with those problems, it's our kids. And we will not achieve a conservation culture in the province of Ontario if it's left up to us.  


We want to, perhaps - most of the people in this room are true believers - but we won't.  We were brought up a different way.  Only our kids can really adopt a conservation culture.


So we don't think it's all that silly to suggest that we should be motivating our kids to adopt conservation as part of their way of life.  And we think it's legitimate to ask why the IPSP doesn't include a strong push to teach conservation.  How will they achieve maximum conservation available 20 years from now if they don't start with today's ten-year-olds? 


So, sorry, I had to get that out, and now I'll try to be serious.


So Schools are doing this already.  They're already involved in teaching conservation and renewable energy as subjects.  They're already partnering with utilities - Enbridge, Union Gas, Milton Hydro, Horizon, lots of others - in teaching these things.


The third area that we have an interest in is as potential  suppliers of megawatts or megawatt hours to the system.  Schools replace 250 or 300 boilers a year, so there are people in the schools who think that, sooner rather than later, micro cogen is going to be something they're going to have to look at. 


And, indeed, there's one senior business official who asks me every time I see him, 'So is micro cogen ready yet?', because he's ready to start buying them if they're ready.  Now, they're not, but they will be, and certainly within 20 years they probably will be.  They're not in the plan, by the way.


Solar -- you know, schools have probably more flat roofs than anybody else.  The budget director of one board is known for going around the school community asking, Why are the roofs of every single school not covered with solar panels?


And I've said to her a couple of times, you know, this is not going to be thousands of megawatts of capacity.  You can cover all the schools with solar panels, with PV, and it won't be thousands of megawatts. 


She says, You know what?  Even if it's 100 megawatts, it's leadership, and it's teaching our students, 2-million students, about renewable energy.


And the fourth area in which we have an interest -- and this is, I guess, you know, you might ask yourself, Well, do you really have a different interest from everybody else?  But Schools feel a deep responsibility for the environmental results of the decisions we make in these sorts of fora.  And the reason is because we feel responsibility for the children in our care.


Now, is that airy-fairy?  Is that sort of, Okay, we all feel that way?  Maybe it's true.  But it is true that Schools are more likely than other ratepayer groups to be supportive of the positions of the environmental groups.  


Why is that?  Well, that's why.


Okay.  So that's why we're here.  Now let me turn to the second area I want to deal with, and that is the elephant in the room, the Demand/Supply Plan.  


Now, I understand that Ms. Lea has a sign on her door, circled with a line through it, and the letters "DSP".  And I spent three years virtually full-time on that hearing, and so did others in this room, and even then it didn't finish.  The application was withdrawn.  My goodness, we could still be at it if it was -- if it had not been withdrawn.


They say it cost $60-million.  Frankly, I think that's low.  I think it probably cost more like 100- or $150-million when you added up what everybody spent.


No one wants that.  That process took too long.  It cost too much.  It lacked discipline.  As they say, mistakes were made.


But let's not lose sight of the basic facts.  Ontario Hydro, as it then was, was a bankrupt company.  It was not able to pay its debts as they come due.  We know that because, in order to allow the company to continue the generation component, we had to offload most of their debt on to the government so that we can continue to pay for it, but without any assets underlying it.


Ontario Hydro was insolvent largely because it was unregulated.  It was subject only to annual OEB reviews that they routinely ignored.  And those of us who were there will recall their report each year to the Board saying, Here's the things you suggested that we do, and here's what we decided.


But that same Ontario Hydro came to the government, and subsequently to the regulators, seeking permission to spend an additional $200-billion over 25 years on new generation.  If they had had their way, we would have 20 new nuclear stations today, 45,000 megawatts - I think that's the number - of installed capacity today, lots of coal generation, because they thought it was a good thing, and not as much conservation and renewables as we already have.  And I think many would say they could have taken the whole provincial economy down with them.


Now, there's a whole lot of different views as to why the DSP was not implemented:  Change in government policy.  It was a long process and the facts changed, so the plan was no longer relevant.  They realized they weren't going to get their approvals, which certainly was the case, the review of their evidence, which was at times harsh.  But whatever the reason, that plan was stopped in its tracks.  


And, you know, when my kids ask me about things I've done in my career, I'm proud of the fact that I participated in stopping the DSP.  


So, yes, nobody wants another DSP.  It was too undisciplined.  It wasn't a meandering walk, but it certainly suffered from lack of reasonable limits, both in terms of time and in terms of cost.  But what OPA wants is the opposite.  It wants no Regulation at all.  


Now, I remind you that we already know what no Regulation gets you.  We've been down that road before, and our prize was the debt retirement charge.  We don't think you need to go there.  We think this Board already knows how to police its own process to ensure that there's discipline and responsible participation.  You do it every day.  


You set time limits.  You insist that evidence be relevant.  You cut off grandstanding.  You cut off wasteful cross-examinations.


This is not the first time you've had to deal with a complex issue.  You know how to handle it.  So, all of this, you know, Chicken Little -- we're going to have a DSP all over again?  That's just not right.  And we're not concerned that you're going to go down that rabbit hole into Alice's Wonderland.  We think that, in fact, you can have a thorough review, you can do the right job, without it getting out of control, just as you do, day after day, on all sorts of other things.


So let me turn to the third comment I wish to make, and that is with respect to -- I'm going to talk about the specific items that Mr. Vegh and Mr. Zacher referred to in a minute.  But last night I was struck by what appears to me to be the big difference between what Mr. Vegh is telling you to do and what we are suggesting you should do.  And that difference, to my mind, is a difference about vision. 


If you look at the issues we want to add -- and, indeed, not just us.  If you look at the issues that GEC or Pollution Probe or AMPCO or others, the First Nations groups or others, want to add, many of them are about whether the IPSP exhibits sufficient vision for the future. 


If you read between the lines in what Mr. Vegh is saying, he's saying that's not an issue for this Board.  This Board cannot consider whether to best achieve the goals of the Directive.  The plan should be infused with a bolder vision.


Let me give you some examples.  This is a 20-year plan; yet, as we've noted earlier, OPA doesn't think that motivating children to adopt a conservation culture is an important part of achieving those goals.


Two, the conservation targets are barely at the government's minimums.  Did the OPA consider the possibility of aiming for 7 or 8 or 10,000 megawatts rather than 3,600?  If you aim for 3,600, you're not going to get 10,000.  If you aim for 10,000, you might not get 10,000 either, but you will not get 3,600 either.  Maybe you'll get 5,000 or 6,000 megawatts.


Mr. Vegh uses this suggestion, stretch targets with a backup plan as an example of how SEC's submissions are ridiculous.  In our submission, that sort of approach is something you should be considering, because that's not ridiculous.  It's leadership.


The same issue applies with respect to renewables.  Let's just do the minimum.  And you have to ask the same question:  Is it better to go for more, to try to achieve more and have a backup plan in case you can't?


We've mentioned in our submissions the lack of any significant component of solar in this plan.  PD solar panels produced electricity at more than $5 per kilowatt-hour - that's kilowatt-hour, by the way - when the DSP was being considered.  Today, many projects can be profitable at the standard offer rate of $42 cents per kilowatt-hour.  


What will the price be over the next 20 years?  How is it there are no material contributions from solar in the plan?  That's an issue you should be asking yourself.  


Perhaps it's because the APO assumes that the costs will not continue to decline, and if that's true, then you should be asking yourself that question.  Is it right, because if it isn't right, then a different mix might be appropriate.


What about new technologies?  In a 20-year plan should there be consideration of the role of new energy technologies, either on the demand-side or on the supply-side?


Is there in this plan?  Or has the OPA started with the assumption things aren't going to change in the next 20 years.  And if that assumption is implicit in the plan, we're saying that's a question you should be asking:  Is that the right assumption?  Is there a better assumption to use to get to a good plan?


I could go on, but the point is a simple one.  Mr. Vegh says you can't consider whether there is sufficient vision in the plan.  I say you can and you must.  We don't need more same old, same old.  Anybody could have done a plan like that.  We need a plan that will take us into the future that the government is trying to communicate with the Supply Mix Directive:  Go for the good stuff.  Limit the bad stuff.  See how good you can make it.


Now, their answer, the OPA's answer, is, or will be, I suppose, in their reply submissions, that it's up to the government to provide the vision.  And we reject that.  We think the Board should reject that, too.


The government provided minimums for OPA, not targets, not specific amounts.  It provided ranges and concepts, but it didn't say, Here's your number.  It said, Don't do worse than this, but it didn't say, Here's your number.


If you have an expert working for you, you set a minimum standard for their work.  I'm on the receiving end of that all the time as a lawyer.  My clients expect a certain minimum of standard.  They don't get it, I get fired.


But when you have an expert, you don't expect them to just meet it, you expect them to exceed it, and the more the better.  The OPA is the government's energy planning expert.  We believe the government expects them and, in essence, told them in the Supply Mix Directive to achieve the most they possibly can with the IPSP, not just meet the minimum levels.


And we believe, therefore, that in assessing whether the OPA has complied with the Supply Mix Directive and with the IPSP Regulation, in our submission the Board should be considering not whether they have met the minimum requirements, but whether they have achieved in the plan all that they could reasonably achieve.


It is that fundamental difference that separates the positions of OPA and IESO and Hydro One from the positions of AMPCO and GEC and Pollution Probe and many of the other intervenor groups.


Now, let me talk about some of the specific submissions of OPA.  First, Mr. Vegh said yesterday this hearing should not replicate the planning process.  I don't know whether those are his exact words, but that's pretty close.  


In our view, this is disingenuous.  The Board is a regulator.  It looks at what the applicant has proposed.  It exercises its independent judgement as to whether this plan or another plan is appropriate.


The Board doesn't do its own investigation and study, so to that extent it's not acting as a planner.  The intervenors, the other parties, do investigation and studies and present that evidence to the Board.  The Board then looks at those alternatives.


When the Board does this, this is not different than anybody who has the responsibility to approve something that somebody else has done.  You don't go do their work again.  What you do is go through their work and understand the logic of it, and determine whether they have optimized when they should have.


Have they presented the optimal proposal?  If they have, you approve it.  If they haven't, you don't.


So to the extent you go through their logic to see whether it is optimal, yes, you are replicating part of the planning process -- not doing it from scratch, but following it through in the same way as the planner does.


In fact, during the hearing you're going to hear one OPA witness after another telling you how they reached a particular conclusion.  What Mr. Vegh would say is that you can listen to that evidence, but you can't assess that logic that they're presenting to you to determine whether it's defensible.  That's just not sensible.


The second comment that was made yesterday is that the Board is an economic regulator and so is limited to consideration of economic issues.  I'm going to use as an example coal replacement.


The Supply Mix Directive says coal must be replaced, quote, "at the earliest practical time frame."


Now, during the term of the plan, coal is likely -- I'm guessing, but I think this is a fair conclusion from the evidence.  It's likely to continue to be the cheapest option for at least some applications for all or most of that term.  So, the earliest practical time, if only economic considerations are used is never.  Now, that's clearly not the government's intent.


On the other hand, look at it from the other extreme.  We could replace coal this year if we were willing to pay the price.  It could be expensive, maybe really expensive, but we can do it if we had to.


The OPA's exercise in planning for 2012 was an exercise of judgement as to how much pain we should experience - that's "should," and I use that word specifically - should experience to replace coal.  Faster equals more incremental cost and more incremental plan.  Slower equals less pain and more environmental damage.


The government didn't give them a date.  It gave them a discretion to exercise their policy judgement -- this is policy, this is balancing -- in determining the date, subject to your review.


Note that this is no longer simply an analysis of economic prudence or cost-effectiveness, because you can't get to 2012 with math.  It is a balancing of financial and non-financial considerations.  And if that's what OPA had to do in setting out the coal replacement plan, then how could the Board consider that plan without considering the same things?  


Now, as an aside, let me say that I'm old enough to remember monetizing environmental externalities.  Some of us would prefer to forget that fun stuff.  But you can always give non-financial considerations economic values and then make them part of the economic analysis. 


But, if you do that, then what those values are and how you got there are themselves a legitimate issue.


So either way you do it, you consider the non-financial considerations, environmental impact, et cetera, as a balance against economic impacts, or you monetize the environmental stuff, and the non-financial stuff, and then do the math.  Either way you do it, those issues, those non-financial issues, are essential in the Board's review of the plan.


Yesterday, still keeping with the coal theme, Mr. Vegh also talked about the meaning of the term "replace," in the context of coal-fired generation.  OPA's plan is to close the plants by 2012, but keep in mind that's a soft date.  That's not a hard date.  They've taken what could be binary.  It could be -- close them down on that date -- and they've said, well, No, let's actually keep them in the mix to a limited extent for reserve purposes until 2014.


A little bit creative.  I wish there was more creativity in the plan, I think.  But what they've done is, instead of replacing as a one-shot deal, they've said, Let's have some transitional judgments put in the mix, as well, and the transition is, that two-year period, that gives them some softness to their date, allows them to reduce their risk.


Now, proposals have been made by GEC and Pollution Probe to include what to us seemed like similar transitional policies on the other side to speed up coal replacement, by changing the dispatch rule, by banning coal-fired electricity exports. 


How is this different?  Like the OPA, the proponents of those solutions are looking to take something that might otherwise be binary -- replace the coal plants, bam -- and implement it in a more staged way.


Now, whether those suggestions should be adopted is for another day, but whether they should be considered by the Board, it seems to us, is pretty clear.  If you can consider whether the reserve is a good idea, the tail - it's called -- in financial terms it's called the tail - is a good idea, then surely you can consider whether in advance of the closing there are things you can do to reduce the impact, for the same reason, transition.


Another area that was discussed yesterday was load forecast and reserves.  I have to tell you that I'm still not sure I know the OPA's position on load forecast and reserves, but I'm going to take my best shot.  They appear to be saying that you can't look at whether the load forecast is done properly or whether the reserve levels are appropriate.  


What you can do is look at whether the OPA's reliance on the load forecast and reserve levels is appropriate.


So I don't understand how you can do that if you don't figure out whether the load forecast and the reserve levels are sensible in the first place.  You wouldn't rely on something that is a bad forecast, so you have to figure out whether it's good before you decide to rely on it.


And just in the back of my mind, I'm remembering that Ontario Hydro had a load forecast in 1991/2 that would have had them committing to nuclear in 1993 and 1994, with a system of about 45,000 megawatts in service today.  So getting the load forecast wrong matters.


OPA thinks -- I think they think -- that you should not consider whether they have the load forecast right or wrong.  You should only consider whether they should rely on it, but not whether it's a good one.


On slide 44 of his submissions - you don't need to turn it up, I don't think - Mr. Vegh quoted Schools -- our written submissions with respect to Kyoto and the possibility of carbon-offset trading in Canada.  He said this was an example of our meandering walk. 


So what I'd like you to do is, I would like you to turn, if you could, to our written submissions, to -- if you have them there.  These are -- I'm looking at paragraphs 19 and 20, under the heading "Alternative Scenarios".


And we talk about the fact that looking at alternative load growth scenarios is an important aspect of proper planning.  And then we go on in paragraph 20, which was partially quoted by Mr. Vegh, to say:

"In the context of alternative scenarios, one important variable that may need specific consideration on the Issues List is Canada's position on Kyoto and its successor treaties and, in particular, the potential introduction in the near-term of a carbon-trading market affecting Ontario emitters."


What Mr. Vegh is telling you is you can't consider the impact over the next 20 years of carbon-offset trading, for example, on the cost of coal-fired generation, or on the value and revenue streams available to renewable energy, to see whether they are viable projects, or on the electricity load that will result from things like vehicles and other things powered by hydrocarbons.  You can't consider those things.


I should add that this implies, of course, that OPA didn't consider those things in designing the plan, and if they didn't, then that should certainly be cause for concern. But they go further.  Mr. Zacher says yesterday that:

"The OEB cannot consider, in determining the appropriateness of the IPSP, future regulatory and policy changes that will affect the plan."


Maybe -- Mr. Vegh said yesterday, in talking about something we said, Maybe I'm reading too much into this, and he was.  So maybe I'm reading too much into what Mr. Zacher said, but it sounded like what he said was this:  For your purposes, you have to assume that appliance efficiency standards will not change in the next 20 years, and that's what OPA did when they did their plan.


I just have a couple more specific things I want to deal with.  The OPA's evidence on Procurement Processes is -- I'll characterize it as a procurement primer.  They tell you everything you could ever want to know about procurement, but don't actually tell you how they're going to do it. 


They say, We might do this, we might do that.  We won't tell you when we'll use which alternative, and everything's going to change anyway.  And, by the way, you can't ask the question, What are the appropriate circumstances in which you use this process or this process or this process?  That's not on the Issues List.


I don't have anything more to say about that.


Let me turn to the impacts on northern Ontario.  The IPSP proposes over the long-term to put, I think it's about 7,000 megawatts of new hydroelectric capacity in northern Ontario, potentially forcing fundamental changes in the way of life of the Aboriginal Peoples, who have been the custodians of those lands for more than 10,000 years. 


The OPA, I think, says that your job is to decide whether building that capacity is economically prudent, but you cannot consider whether, in doing that, it will destroy the entire way of life of those people in the process.  You can't consider that.


So, again, if I understand what they're saying correctly, it means you can consider whether a Caledonia-type blockade will delay the in-service date of a facility.  You could do that, but you can't consider whether working with First Nations to avoid the confrontation in the first place would be a better approach.  That is not on the Issues List.


But then they went further than that.  Mr. Zacher added later that, in fact, in their view, you cannot consider any issues of impacts on specific groups or regions or any other aspects of fairness in electricity-generation planning.  This is not your job.  


I guess the biggest concern in that -- I mean, obviously we disagree with that, but I think the biggest concern in that is, if you can't consider it, does that mean that the OPA didn't consider fairness in planning, in devising the plan in the first place?  And I propose that Mr. Vegh in his reply submissions tell us whether they did or they didn't, because this will be an important factor in determining whether various things like this are on the Issues List.  


If they considered fairness in designing the plan, then clearly you have to look at that aspect of their decision-making.


If they considered the regulatory -- future regulatory and policy changes, then you have to look at whether their assumptions were sensible.  If they didn't consider those things, then you need to know that, because presumably there's an underlying flaw in the plan.


All right, the last thing I want to say is this.  Mr. Vegh says Schools are seeking a meandering walk in which virtually - this is his words - "virtually all issues of energy policy are considered in this proceeding".


And in support of that he quotes paragraph 8(b) of our submissions.  But like many of his quotes, it is incomplete.  Here's what we said:

"The Board, as it often does, is expected by the government to provide a thorough public airing of the issues inherent in the IPSP, so that not only are all views and ideas on the table, but all interests have a full opportunity to be heard and the debate is completely transparent."


And let me just stop there to say I don't think anybody in the room disagrees with that.  That is part of the Board's role in every proceeding that it's involved in.


Let me go on:

"This means necessarily that the Board should opt for a broader rather than narrower scope of review, so that legitimate interests are not excluded by exclusion of the issues that concern them.  The Board's review of the IPSP would be a failure if the result is that important interests are forced, through their exclusion, to seek other routes (political, media, et cetera) to express their concerns."


What we're saying is that all of the legitimate interests represented before you this week, and maybe some that aren't, will be heard one way or another.  It is a key part of the Board's job in this context to be a public forum for debate on the issues presented in this plan.  


In deciding which issues you're willing to deal with, you should be considering where you are sending the people you are excluding from this process.


If you tell the First Nations that the destruction of their way of life is not your concern - I don't mean that in a personal sense; I mean in a regulatory sense - then whose concern is it?  Are you sending them to the government to negotiate, which is legitimate; to the media to fulminate; to the barricades to demonstrate?  


Where is the better place for their issues with this IPSP to be considered?  It may be somewhere else.  


Before you send them away, I'm suggesting that you ask yourself where you think they should be if it's not here.


We're not proposing a meandering walk.  We're proposing a thorough review.  And we recognize this is but one long stage in a long process.  Much has gone into this plan, in government, at the OPA, before today; and much will go on after this Panel has finished its work.  But, in our view, your job is to answer the question:  Is this plan the optimum basis for system planning in the short and long term?


You work within clear parameters.  Everybody accepts that.  But you still have to get to the right answer.


Those are our submissions.


MS. NOWINA:  Thank you, Mr. Shepherd.


Ms. Lea, do you have questions?


QUESTIONS BY BOARD STAFF:  

MS. LEA:  I do have a question.  I like the rhyming.


Mr. Shepherd, this goes back to something you said fairly early on in your submission, and it had to with exceeding the targets for conservation and renewables that are in the Supply Mix Directive.  And I'm sure you have noted that in the Revised Issues List, in the second section of that list, the OPA has asked, in each of those subheadings:  Would it be more economically prudent and cost-effective to seek to exceed the goals set out?


I'm presuming that you are still concerned that, in your view, the need to achieve all reasonably achievable conservation and supply from renewables is not covered by those two additional issues.


I wonder if you could explain why you think it is not, if that's, in fact, your view, and I'm wondering whether it is the use of the phrase "economically prudent and cost-effective", which is in your view what is making these an overly narrow issue to discuss your concern. 


MR. SHEPHERD:  Thank you.  The basic reason why I think that it's not included in the OPA's Issues List is because Mr. Vegh told us yesterday that it wasn't; that he thinks that this suggestion we have of a stretched target is not included.


Now, he can tell us that it is, but what I read yesterday was that not only did he think that it was not included, but it wasn't even very smart.  I guess in a broader level, because you could apply the same question to virtually any of the specific issues that we've referred to our written submissions or that I've referred to today.


And the Board Panel will be familiar with the issues process, and the Board Staff will be, as well, that one way or another, you have to figure out what's in and what's out.  And you can do it by having a general list and talking about it.  And you have the transcript.  We've done this lots of times; right?


We will have the general Issues List, and we will have an Issues Day in which the transcript, we talk about what's in and what's out, what they mean, what those general issues mean, what their scope is.  You can do it that way, or you can have a very specific list that makes clear on the list itself what's in and what's out.


If the Board Panel were to say in its decision:  Mr. Shepherd, we've read your submissions and we think all those issues are in, and they're included in the Revised Issues List, I don't have a problem.  I don't care what the Issues Lists say.  I care what I'm allowed to talk about in the hearing.


So, as long as we get to it one way or another.  It doesn't matter which way.


MS. NOWINA:  Thank you, Mr. Shepherd.


We will take our afternoon break now and return at 20 minutes after three.


--- Recess taken at 2:58 p.m. 


--- On resuming at 3:24 p.m.


MS. NOWINA:  Please be seated.


Mr. Buonaguro, for Vulnerable Energy Consumers Coalition.  You're up next. 

SUBMISSIONS BY MR. BUONAGURO:

MR. BUONAGURO:  Thank you, Madam Chair.  Although this is my first appearance in person at the Board, I have been following along on the Internet, and I can advise you that the Internet connection works quite well.


MS. NOWINA:  Thank you.


MR. BUONAGURO:  And there's some lovely intermission music when you step down, so you know that you haven't been disconnected.  So it's working.


MS. NOWINA:  Good.


MR. BUONAGURO:  Now, as I said, I have been listening on the Internet, and I was able to hear live the OPA's initial submissions.  And, although I don't have a catch phrase to refer to my submissions in any particular way, like "the meandering walk", I can say that it appears to us that, based on the submissions that were made yesterday by the OPA, a lot of the concerns or issues that we were proposing be addressed actually have been addressed. 


So what I would propose to do is go through our Issues List and just raise where we raised a point, and then describe how we think that it's been addressed, based on what happened yesterday.


I think Mr. Shepherd pointed out obviously the OPA hasn't had the time to go through all 60-something submissions and provide specific objections or acceptance of any particular issue.  And I still don't have that, obviously, so I thought I would do it for them and see if they accept it.


Now, looking at my -- or at VECC's submissions, we did raise a concern about the definitions of "economic prudence" and "cost-effectiveness" that were used by the OPA in their application material.  And, in particular, with respect to economic prudence, we cited a concern that their test was too narrow, and that an economically prudent plan was one where these uncertainties associated with planning and the different contingencies that could arise in the future could be met as a result of an economically prudent plan. 


And as a result of Board Staff's questions yesterday to the OPA, it was my understanding that the OPA had confirmed that, under the auspices of the economic-prudence test, the flexibility of the plan to account for future contingencies would be fair game, as it were, in the proceeding.  So on that basis, our concern has been addressed on that point.


With respect to the second part of that submission that we made - and this appears at paragraph 9 of our submissions - we disagreed with the way "cost-effective" had been defined by the OPA.  And that's a topic that actually wasn't specifically discussed yesterday by the OPA in their submissions.  I believe it was raised to some degree by Mr. Pape in the afternoon.  And I thought I might spend a little bit of time on that just to be clear what our problem is and hopefully what the resolution is.


In the OPA's material, at Exhibit A, tab 2, schedule 2, page 15, they talk about their definition of "cost-effective".  And I can just read the two lines that sort of summarize it on that page.  They say:

"The OPA interprets 'cost-effective' to mean lowest cost.  As a result, if the OPA proposes a solution that is something other than a low-cost solution, the onus will be on the OPA to satisfy the Board that the decision is justified by other relevant considerations."


And obviously they go on for a few pages to talk about it in more detail.


And hopefully it's paranoia on my part, but my interpretation of their submissions was something like this, that if they were able to demonstrate that a particular solution was the least cost, the enquiry was done, and it was only if the OPA was proposing a solution that was something other than the least cost that relevant considerations came into the picture, and it was only at -- in the hands of the OPA to make that submission on other relevant factors in order to support their solution, which was not something other than the least cost.


Now, assuming my paranoia carries out, and that's exactly what they were proposing, I would suggest that that's wrong.  It has to be open to intervenors and other parties, and presumably -- well, to the parties who are evaluating and looking at the solutions as part of the review of the IPSP to -- even though the OPA might say that the solution is the least cost, that there may be relevant factors that should move them off that solution to something else.


In essence, what I'm saying is that this test should work both ways, that there are least-cost solutions, and then there are relevant factors that might push you off least-cost solutions, and that it would be open for anybody, when looking at the solutions, to argue that it should be least-cost or it should be something based on other relevant factors.  


It shouldn't be completely in the hands of the OPA to determine when something other than least cost should be considered.


Now, if it is simply paranoia, then you can ignore those submissions, and perhaps the OPA can confirm that in their reply.


Now, in paragraph 11 of our submissions, we actually talk specifically about the load forecast and how it should be included as a specific issue in the IPSP proceeding.  However, we did say that it should be -- that the issue should be something like this, that the reasonableness of the load forecast as the basis for planning and developing the IPSP should be an issue for Phase II of the proceeding. 


And based on what I heard yesterday - and I believe the OPA used the specific example of load forecast - they didn't object to people examining the load forecast in relation to the planning aspects of the IPSP.  So it appears that that issue has now been made implicit in whatever Issues List is being formulated.


I have to admit I had the same sort of confusion that Mr. Shepherd had when thinking about this, particularly today.  And just looking at -- if I'm looking at the Revised Issues List and picking something, for example, where load forecast might be relevant, and I'm looking at, for example, the issue, nuclear for base load, What is the base load requirement after the contribution of existing and committed projects and planned conservation and renewable supply?


It may be that the answer to that question is say we don't know.  And the reason we don't know is because we might say that the load forecast is not reasonable.


And that might be the same for a number of different -- a number of different issues, because they all relate to the same load forecast, so why wouldn't you just simply put the load forecast as a distinct issue, noting that it's in the context of the IPSP?  However, that's -- as I said, it does seem to be that the actual -- the meat of the issues has been conceded.


At paragraph 12 we talk about adding a particular issue, that the appropriateness of the various cost tests used by the OPA should be an issue for Phase II of the proceeding.  But the OPA's gone through in some detail, in their submissions yesterday, about how, with respect to the areas where they say they've been given a discretion and exercised their discretion, that the Issues List is wide open with respect to talking about the different analyses and facts underlying their plan. 


The example in this particular paragraph that we use is the conservation programs.  And it seems to us that that issue has been implicitly included in their existing Issues List.


Similarly, we'd expect it would be the same with respect to paragraph 14, which talks about, again, the conservation programs, and in specifically lost opportunities, hard-to-reach sectors, and affordability as issues that are -- that we would expect to be able to explore, in terms of their conservation portfolio. 


And I note in our submissions we talk about that in relation to cost-effectiveness, and subject to what the Board might determine in terms of what cost-effectiveness meets with the IPSP, we think that those issues are, in fact, already on the Issues List, based on what the OPA said yesterday.


Lastly, I should mention about Procurement Processes.  I understand the OPA, from yesterday, went through a number of specific objections that they had to specific additions to the -- or I guess specific submissions on what the Procurement Processes Issues List should look like.  And I didn't hear our name in that, so it appears to us that they don't have any specific objection to what we've done.  


I assume that it's because, basically, our concern was restricted to the actual Procurement Process, and we simply were looking to add some specific language to what we thought would be part of the analysis, or appropriate. 


I heard this morning some questions about sharing of risk as being a specific issue that the Board had an interest in, or the Board Staff had asked some questions about, and I would adopt Mr. Rodger's submissions in terms of how those make it on to the list.


Speaking of Mr. Rodger, I should mention that there were two specific submissions he made this morning which I would specifically support.  He talked about the apparent exclusion of section 1 of the OEB Act from consideration in terms of the Board's review of the IPSP, and we agree with him that we quite frankly can't see how that could be so.  


I think the section 1 is self-explanatory, and we see nothing in the Regulation that excludes consideration of that or excludes the Board's obligation under section 1 of the OEB.


Likewise, he talked briefly about the idea of deference, and that it wasn't an issue that should be considered at this stage of the proceeding; that if there is an issue of deference, it should be something that would be considered at the end, when people are making submissions and the Board making a determination about particular issues relating to the evidence.  We would support his submissions on that, as well.


And just one thing I feel I should note for the record, and the Board is probably aware of this.  There was reference made to the decision in EB-2006-0034 with respect to the Rate Assistance Program, and the OPA relied on that as a statement of the Board's recognition of itself as a purely economic regulator.  It occurs on one of the slides.


That decision is, obviously -- well, maybe not obviously, but it's being appealed.  I believe it's being heard by the Divisional Court in February.


So, specifically that decision as it relates -- it may change, or the Divisional Court may have something to say about the role of the OEB in terms of it being a purely economic regulator.  I'm not, or VECC isn't intervening in that proceeding, but again, it's under appeal.


Subject to any questions, those are our submissions.


MS. NOWINA:  Thank you, Mr. Buonaguro.  Ms. Lea.


QUESTIONS BY BOARD STAFF:

MS. LEA:  I just have one question.  Mr. Buonaguro, in  paragraph 16 of your written submission, you mention the fact that the IPSP will be produced every three years, although it's a 20-year plan.  I wasn't sure whether you felt that that should have some relevance to the actual Issues List, which the Board is trying to construct, or if it has some relevance more to the review stage.


MR. BUONAGURO:  I think that it may not actually affect the issues.  It may have to do more with the level of confidence that the Board may want to express with respect to certain time periods as they appear in the review.


So, for example, within the first three years, particularly since the Board is going to be reviewing it next after three years, there may be a higher threshold or a higher level of confidence that the Board may want to have in the evidence that's presented and what's going to happen in the next three years, as opposed to what is happening in the 20th year of a 20-year plan.


But I think that what you're inferring is correct, that this doesn't necessarily affect the Issues List.  I think it's similar to the deference question.  It's more about relative waiting, or relative thresholds at the end of the hearing, as opposed to, up front, what issues we're actually going to be talking about.


MS. LEA:  Thank you.


MS. NOWINA:  Thank you, Mr. Buonaguro.  Mr. Cowan, for the Ontario Federation of Agriculture, you are the last submission today.


SUBMISSIONS BY MR. COWAN:

MR. COWAN:  Madam Chair and Members of the Board, Board Counsel and Staff, Mr. Vegh, Mr. Shalaby, and officials of the OPA, counsel and representatives of other parties, I'm Ted Cowan.  I'm here on behalf of the Federation of Agriculture.  I must say that I'm in harness to the OFA, and their processes and policies govern what I may say.


With respect to walking, walking is an excellent way of collecting information.  We refer to management by walking around.  We do surgical rounds, if you're a surgeon.  Farmers walk through the barns and do the fences.  A pilot is compelled to do a walk-around.  And the "meandering walk" also happens to be the term for an extremely efficient way of statistical sampling and otherwise gathering information.


So to be a "meanderthal" may be a great compliment.


[Laughter]


MR. SHEPHERD:  Thank you.


MR. COWAN:  You're most welcome.


MS. NOWINA:  Thank you for that, Mr. Cowan.


MR. COWAN:  There we are.


Now, two days ago, I felt that our issues might go unchallenged and so I might require only a few moments, but I'm glad to see that Ms. Lea allocated 45 minutes and I will jog rather than walk from herein.


Ontario's farms have changed, mostly for the better.  In times past we have always been a green industry, then and now.  Farming used to feed, 200 years ago, one-half a billion people out of the billion people on earth.  Today we feed 6 billion. 


Green industries should give you a sense of vision, because this is the oldest green industry on earth.  We have a vision, to feed those 6 billion and the 3 billion more that we're expecting.  And we will do it.


So, we've changed for the better.  We produce more with less.  In Ontario we produce 8.4 billion of goods at farm gate.  Over 80 percent of Ontario's almost 50,000 farmers belong to the OFA.  50,000.  We produce more with less.  Thirty years ago, there were 300,000.


The Federation has worked for 75 years.  Membership is voluntary.  I'm just doing this so you know who we are.  We are democratic, with representatives in every county and commodity group.


The Federation represents its members to government and others on general farm issues such as services, problems with suppliers, Regulations, taxes, trade, and Hydro.


OFA is extremely thankful to the Board to be able to participate in this hearing.  In the past, the Board has accepted suggestions made at least in part by OFA, on net versus gross billing, benchmarking for the IESO, seasonal and tiered rates, among other things.


Recently OFA has been active in the stray voltage proceeding, and we greatly appreciate the effort Board Members and Staff have put into that work.  I think it's important that you know that we feel a relationship there that is important to us, and we hope we'll contribute positively to your work.


We know that you listen, and we appreciate the concern you have shown for our concerns.  We appreciate the courtesy that the Board, Board Staff, and everyone here has always shown us in helping us through procedural difficulties that we who act without counsel find a bit daunting.  


I am aware that I am an amateur.  Accordingly, we do not ask that the Board or the applicant pay our costs.  We and our witnesses will appear here at our cost.


We will produce useful results for farmers, our customers and our neighbours in town and country everywhere in Ontario.  We always have and we always will.


Farmers use 3 to 4 percent of Ontario's Hydro.  Our interests, therefore, involve cost, quality, and reliability on our farms.  They extend to our customers, the food processors, and to those who employ us off farms.  Our interests here cover our jobs, farms, homes and futures.  They reach into every part of Ontario. 


This hearing will shape Ontario for decades and will set the framework for spending tens of billions of dollars on crucial infrastructure.


If it's in evidence, or it should be in evidence, it should be an issue. OFA wants the IPSP to move ahead, but we feel it can be improved, and we want these hearings to add improvement.  We believe that improving the IPSP is the purpose of this hearing.


I have several general remarks, and then we'll get to the details.  First, we believe the IPSP to be a three-year document.  It will change, but it is crucial that the IPSP become a public document now.  And it will do that by responding to and being moulded by the public in this, its first iteration.  


If that does not happen in this hearing, the IPSP will become a bureaucratic plan, and it will lapse into an expensive ritual.


Farmers, business people, environmentalists, power workers, Natives, and senior citizens, many others, must find the IPSP responsible -- responsive to their sensible requests.


Second, there is an issue of timeliness.  As the IPSP is a three-year plan, we ask the Board to consider interim decisions that will allow key programs to move ahead in advance of your final orders.  Things that are crucial in the next few years should be discussed first and some appropriate order made.  


Let people get started on what needs to be started on, and we can continue with the rest seven, eight months from now.  But if there are important things that need to be done, we should get that started.


Third, an issues session can help.  I believe it can help clarify the issues, and I believe it will save time.  We found the index provided by Ms. Lea helpful.  Categorizing we found helpful.  I now believe that all these issues could be grouped, if we can group them.  We'll find the similar issues quickly, those that overlap and those that don't, those that conflict, and issues we could be made productive.


Fourth, some history.  The last major construction of power projects ended 25 years ago.  The contracts that were then completed -- the contracts for those projects were issued 40 years ago.  On that basis, there is not a person working in Ontario, not the lowliest clerk, who had anything to do with those contracts.  There are no experts extant in this province.  That's gone.  Everybody who claims to be an expert is an expert without experience.


And the fifth general item - and that's the last of these - we and all others are here to help improve the IPSP.  The purpose is to improve the plan.  And to improve the plan, the issues must be heard.


The three tests for an issue then appear to be efficiency, prudence, and compliance with Regulation.  The fourth test is the rational test.  If an issue offers reasonable hope for improving the IPSP, it should be heard. 


What are prudence and efficiency?  You've heard several things about prudence and efficiency.  It may be imprudent for me to make my suggestion, but I will.


In this case, prudence and efficiency are the standards of reasonable behaviour we expect of people handling $60-billion plus interest on behalf of the public.  Prudence, for a child with 50 cents to buy bubble gum, is one thing.  Prudence for a group of people entrusted with $60-billion and a credit card is another.


So prudence in the public interest is acknowledgment that involuntary exposure to risk, to adverse risk in particular, which is what these expenditures, the rate system, and our reliance on Hydro entails, must be kept to acceptable levels, and is shared according to the ability to endure adverse consequences.  I won't repeat that.  You will be able to read it as many times as you wish in the record.


There are two kinds, then, of efficiency.  And I must say that the discussion of efficiency so far in this hearing does not become a good high-school student.  It is not at the standard we would expect.  Two kinds of efficiency:  Productive and allocative.  To deal with only one kind is to ensure inefficiency of the other kind.  


Productive efficiency is about doing as much as is safely possible with as little as possible; feeding more people with one-sixth the number of farmers we used to, for example.  We know about productive efficiency.  The saving from productive efficiencies or the costs if the public sector is inefficient go back to the ratepayers. 


For example, a one-tenth of 1 percent improvement in efficiency in the IPSP entailed $60-million plus interest in capital terms.  At $15-billion a year for 20 years for the cost of power, a tenth of a percent is $300-million.  This one-tenth of a percent, if it is a saving, covers the cost of college education for four years for 50,000 young people.  If it is a cost, it adds a year to the mortgages of 150,000 families.  That's what one-tenth of 1 percent efficiency or inefficiency does.  It is an item of consequence.


One-and-a-half-million years, extra years, of mortgage at 1 percent, and 2-million years of college at 1 percent.  Are those exact numbers, those of an expert?  No, they are not.  But you pencil them out, you won't be far off.


Efficiencies have human consequences.  When people are squeezed, they cut the trip to the dentist and some lose their teeth.  When things are good, there are more improvements around the house, and some in the barn, as well.


Allocative efficiency -- that was productive efficiency.  Allocative efficiency, as I said, is just as important.  It's about getting the best mix of investments.  The test of allocative efficiency is to have returns from the last investment in each category you make, this case in conservation, in transmission, in generation of various kinds, in renewables, to have those returns in each category from the last investment equal.  And that ensures that the total returns from all the investments are maximized.  The returns and to whom, the combined returns to owners and consumers.  


The owners' returns are returns on investment, relatively easily calculated.  Consumers' returns are economic rents that they enjoy, from using power or having power available, in the case of conservation.


What form does the rent take?  We'll give a quick example.  For a person washing clothes or making wooden chairs, they can do it by hand or machine.  Their rent is the difference to them of the value enjoyed from the use of the free time, should they use the machine.


The economic rent of the machine is its depreciation.  The rents for power and other inputs, the wood, the water, the detergents, whatever it might be, make up the rest.  The rent of power, or the consumer's return then, is the value of time saved less the rents for other inputs needed for the time-saving technology.


This information is available on Wikipedia.  Not difficult research.  It is not in the IPSP.  There is not a clear, comprehensive understanding of efficiency of either kind at this point.  I think for those who dwell on what has been said, there may be in the near future.


I might also say they come, not just with the imprimatur of Wikipedia, but also scholars in the subject.  You'll find that those definitions are reflected in every text.


OFA -- sorry, OPA -- we're going to move to the issues, first of all OPA's issues.  OFA accepts that each OPA suggestion is an appropriate issue.  If you have a question relating to the material -- the comments with respect to the OPA issues, I'm quite happy to answer those at the end, whether I speak to them now or not.  


They are in the notes that we have provided.  There is only one thing with respect to the OPA issues, and that is:  What is "consideration," which comes under Issue 1(vii), regulatory compliance?


Our belief that something has considered -- was considered is that something was considered is more than having a bibliography or evidence that experts were hired.  When someone in authority, such as a parent or an employer or a government, wants something considered, they want evidence that the behaviour and intents of the child, the employee, or the bureau have been modified.  


That is why they said:  Consider this when you go to buy your bubble gum.  Consider this when you make the application on behalf of our firm to supply goods to so and so, and consider this when you write a plan to provide power for Ontario.  They want some evidence that things will be done with these things reflected; that behaviour and intents have changed with respect to what they may have thought they were in the past.


So, consideration reflects a change in behaviour and intent.  It is not simply a presentation of a bibliography saying, We read the books.  Some of them were pretty good.


We move now to issues suggested by OFA, and should you really want our comments on the other issues, we're happy to, but later.  


I note in this list that I have misstated an issue for OFA with respect to imports.  In our original list, we had asked that imports be reported separately in all tables and discussion.


MS. NOWINA:  Mr. Cowan, I'm going to interrupt you for a moment.


MR. COWAN:  Please.


MS. NOWINA:  So we can mark your document as an exhibit.


MR. COWAN:  Yes, please.


MS. NOWINA:  Since I believe this is a new document that we don't have in our submissions now.


MR. COWAN:  The notes I'm talking from or the notes I have provided you?


MS. NOWINA:  The notes you've provided us.


MR. COWAN:  This?


MS. NOWINA:  Yes.


MR. COWAN:  Ah.  I sent it last night, and I understood it was identical to something I may have sent before, but, please, mark it as an exhibit.


MS. LEA:  The document I have in front of me has a date, January 15, 2008, in the upper right-hand corner.


MR. COWAN:  Yes.


MS. LEA:  And it's entitled "What Concerns Should Be Issues in the IPSP Hearing."


MR. COWAN:  Yes.  And the most recent version of it, which doesn't change anything, as far as I can recall, but is numbered in the left-hand column, line by line.


MS. LEA:  Yes, that's the one that we have given to the Panel, sir.


MR. COWAN:  Okay.


MS. LEA:  We'll mark that, then, as Exhibit 7.


MR. COWAN:  Right.  And as I say, the only thing that I can recall accidentally omitting is our request that imports be reported separately in all tables and discussed as a separate category of power.  They are quite beyond the IESO's control, unless, of course, they intend to build generators in New York and Quebec -- or the OPA's control, sorry.


EXHIBIT NO. 7:  OFA SUBMISSION DOCUMENT ENTITLED "WHAT CONCERNS SHOULD BE ISSUES IN THE IPSP HEARING"


MR. COWAN:  Further, we do not list the issue with respect to impacts on construction and other sectors.  The OPA objected to that, and we are less fond of it than we once were.  So, apart from that, we ask that the OFA's list be accepted as you see them.


These issues are numbered.  The first number is the number that we have in the order that may occur.  The second number is the page and line that they appear on in the paper you have.  So, coal replacement is on issue 1, for us, and on page 5, line 28.


Coal replacement.  If permitted, OFA will bring evidence with respect to alternative fuels at Nanticoke.  We have done research, almost complete now, on the use of biofuels which show promise, and we believe we can produce several million tonnes a year of these things without a single extra acre going to that purpose.


Our suggestion will be lower cost than gas by a significant factor, and greener, and with better reserve forecasts.  We believe it is worth hearing, and we note that the OPA appears to accept the issue; at least it did not specifically object to it.


The second issue, balance going forward, by which we mean, once Ontario returns to some surplus capacity and the fear of price increases abates, what will stop the neglect we've seen in the last 15 years and so on?  What mechanism will stop a repeat of our nuclear overbuild of the seventies?  


The plan needs to discuss a mechanism for review and control so we can achieve and more or less maintain a sensible balance.  This is an important consideration and appears to be entirely missing.


It is important for prudence and it is important for efficiency of both kinds.  The OPA appears to accept this issue as well.


Our third:  Direct use versus efficiency and prudence.


OFA asks for assurance that the topic will be allowed for discussion either under the OPA's conservation, where this topic could be subsumed, and targets issue, or as set out here.  And, again, the OPA appears to accept this issue.


An issue that they apparently reject:  Cost sensitivity for business and fixed-income people.  The OPA has objected to this issue.  It is crucial to know how the IPSP will impact cost-sensitive firms and individuals.  We must have some sense of the cost of power in this plan, or it truly is a blank cheque.  Forestry, mining, farming, food processing all are energy cost-sensitive.  Food processing employs almost 700,000 people in this province.  It is our customer.  We want them here.


A power plan that writes off parts of these sectors by accident because it will not examine cost impacts is not prudent.  Costs on these groups over the life of the plan may exceed the costs of construction and finance.  


The IPSP must recognize these costs and suggest measures to deal with them.  Efficiency and prudence for customers must mean all customers, not just those who survive.  


A second issue -- a third issue, actually, that the OPA appears to reject:  Regional differences in needs and capacity.  We believe these call for more regional approaches.  The sum of local optimizations may be better than a province-wide approach.  
Why is that?  It is because of allocative efficiency.  When you do everything in each region correctly, or better, that will be a better investment than averaging over the whole province.  It is a simple derivative fact from the sense we now all share of allocative efficiency.


The IPSP overlooks this possibility, and it should not.  
For example, to date conservation appears to be most advanced in heavy industry, mining, forestry, and farming.  These occur in some but not all regions, so conservation may be predominantly regional.


Distributed generation will be regional, so some approaches will optimize better at a regional level than a provincial level.  This is simple efficiency, and it should be a question and an issue in this hearing.


6.7.1, forecasts for anything depend on the accuracy of the assumption with respect to starting positions.


The OPA appears to accept this as an issue, as well as the questions we raise with respect to the nature of the growth pattern in the various forecasts and so on.  We will leave that.  I think that will go uncontested.


Our issue 7, Conservation plan must address engaging more people than farmers.  The OPA appears to accept this as an issue.


I would point out, so that it is common knowledge in a small group, 30 percent of the applications for conservation to the OPA and Hydro One have come from Ontario's 50,000 farmers.  Now, there are approximately a million-and-a-half other potential applicants.  That 30 percent should come from 3 percent suggests that the marketing for the programs may be less than efficient.  Maybe others don't listen.  


Maybe conservation is not important to them yet, but we've got to move ahead on that, and we have some evidence that we think would be useful in that regard.


Can we have redistributed loads?  Everybody is in favour of distributed generation, but it can also make sense to redistribute the load, to move high-using customers from one LDC to another, from one transformer area to another?  Some of these people are going to move anyhow.  If they move to New York, that's not good for Ontario, but if they move from Hamilton to Kent County, that may be very good for Ontario.  



The IPSP does not remember to look at this possibility.  They object to looking at this possibility.  They should not object to looking at this possibility.  If it saves 100 megawatts, that's a day that we don't have a rolling blackout.  If it saves a tenth of a percent of the total, that is $300 million; $300 million worth of reasons why we should be looking at this.


Cost shares by regions, this is a major consequential issue for the Federation of Agriculture.


Capacity is said to grow by 38 megawatts.  The GTA and cities in southwestern Ontario will drive roughly two-thirds of this growth.  They will get the new load, but the load will -- the new capacity, but it will be paid for based on shares of load, so they will pay only one-half the cost.


The difference is one-sixth, which is $10-billion of capital.  That $10-billion will flow as a subsidy from low-growth areas of Ontario into high-growth areas of Ontario, and it will be resented, and it will be inefficient and it will lead to inefficient growth.  It will be a wasteful use of resources.  It is not prudent, and it is anything but efficient.  


As it stands, that arithmetic is incontestable.  For farmers, $10-billion is an issue.  $300-million would write off many years of our profits.  I hate to think of it.  It is a hidden subsidy -- if it is a hidden subsidy and a surprise to the OPA, it suggests inadequate scrutiny.  If it is not a surprise, it suggests a want of financial transparency.  This must be an issue.  $10-billion has to be an issue.


The connection of small generators, the OPA objects to this issue.  Getting small units connected has been a problem in Ontario.  Resolutions have been slow to come.  OFA has some useful suggestions and would like to enter them into evidence.  Many farmers have spoken to me about this over the last two years.


There is potential for several hundred megawatts' generation from farms, and more from other businesses, and still more from hospitals, and so on.


It is prudent to enable this, for the simple reason that we need it and it can be done quickly.  And that is when we're going to need the power most.


So it is about improving the plan and helping to have efficient use of assets.  We will, if this is an issue, bring evidence that you will find useful.


Building in liquidity, the OPA appears to approve of this or does not object to it.  Many farm programs are funded by check-off programs.  We will propose in evidence similar programs to help finance the IPSP and its works.  We believe that it will bring useful, essential liquidity and allow efficient, prudent ideas to move ahead.  We would like that to remain as an issue.


Our last issue, then:  Are institutions ready?  The OPA appears to accept this as an issue.  The success of the IPSP depends on engaging many groups; yet how this will be done or whether those groups are ready is not discussed.  This is not sufficiently prudent.  


And some groups, such as municipalities, have an interest, but face obstacles in getting involved.  The IPSP ought to address these factors.


In summary, OFA wants the IPSP to succeed.  To do that, we believe the IPSP must become a public document and respond to the sensible desires of intervenors.


OFA has put forward suggestions for issues.  Some overlap with the OPA; some overlap with others.  A few, such as regional cost share, planning and optimizing regionally, finding a means to ensure we have no repeats of costly oversupply, as in the past, are perhaps more or less OFA issues, rather than other groups, but they are nonetheless consequential for that. 


There's nothing frivolous in our list.  We are not inviting the Board on a clever dance or tricking you into painting our fences.  We have identified issues of consequence for efficiency and prudence.  Retaining each of the issues we have put forward will help ensure that the IPSP is improved.  


If OFA's issues survive, we will bring evidence.  We believe it will add at most two days to this hearing.  We are absolutely certain that it will be worth more than one-tenth of 1 percent.  That's a pretty good return on two days.


We do not ask for immediate remedies for everything on our list.  Some that relate to immediate and short-term activities may be that important.  Some can be handled as changes are reflected in version 2 of the IPSP.  A few things may require an interim order to get started.  


Timing in that regard is important to all of us, but we believe our two days is worthwhile, too.


We have explained how "efficiency" is defined by economists.  There are two kinds of efficiency, to remind you:  Productive and allocative.  Both are needed.  You cannot keep one without maintaining the other.  And we have tried to explain "prudence" and what evidence of "consideration" might be.


It is crucial that the IPSP be a public document, influenced by the parties here.  Without that, there will be no effective electricity planning, and development will be limited to opportunistic provision of service and self-provision for the few who can manage that.


If we do not succeed in making the IPSP a public document, as I see it here, as farmers everywhere in this province see it, we will have failed here.  And if we do make it that kind of public document, I have every confidence that Ontario will continue to forge ahead in this front and every other.


Thank you.  If there are questions, I will do my best to answer.


MS. NOWINA:  Thank you, Mr. Cowan.  Ms. Lea, do you have questions?


MS. LEA:  No, thank you.


MS. NOWINA:  We don't have any questions.  Thank you very much, Mr. Cowan.  That completes today's hearing.  We will recess until nine o'clock tomorrow morning.


--- Whereupon the hearing adjourned at 4:11 p.m.
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