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Monday, January 13, 2008

 SEQ CHAPTER \h \r 1--- On commencing at 9:32 a.m.



MS. NOWINA:  Please be seated.  Good morning, everyone.  My name's Pamela Nowina.  I'm Vice-Chair of the Ontario Energy Board and I will be the Presiding Member in this hearing.  Joining me on the panel are fellow Board Members Mr. Quesnelle and Dr. David Balsillie. 


The Board is sitting this week to determine the issues for the review of the Integrated Power System Plan or the IPSP.  The Ontario Power Authority filed an application with the Ontario Energy Board on August 29th, 2007 under the Electricity Act of 1998.  


The OPA is seeking approval of the Integrated Power System Plan and certain procurement processes.  The Board has assigned file number EB-2007-0707 to this application.


The IPSP is a plan for the management of Ontario's electricity system.  It identifies the electricity conservation, generation, and transmission investments that the OPA proposes for the adequacy and reliability of electricity supply and demand management in Ontario. 


The procurement processes are designed to manage electricity supply, capacity, and demand in accordance with the IPSP.  The IPSP affects the supply of electricity to all Ontario consumers.  


Under section 25.30(4) of the Act, the Board is required to review the IPSP to ensure that it complies with directions issued by the Minister of Energy and that it is economically prudent and cost-effective.  In addition, under section 25.31(4) of the Act, the Board is required to review the OPA's proposed procurement processes.  


The Board has divided this proceeding into two phases.  In Phase I, this phase, the Board will develop an issues list.  This list will determine the issues which will be addressed in the subsequent review of the application in Phase II.  Only those issues on the approved issues list will be considered during the review.  The Board is seeking your views on what issues should be considered by the Board in its review.  


On behalf of the Panel, I want to thank you for your written submissions.  They were excellent and they were of a great deal of assistance to us.  I can also assure you that we have read those submissions and that we would like you to keep this in account when you are making your presentations.


I also want to remind you that in Phase I we will not be discussing the merits of the IPSP filed by the OPA.  We will concentrate solely on developing the issues for this proceeding.  


Board Staff has developed a schedule of oral submissions, which you should have.  If you don't, please ask for it from Staff and they can see that you get one.  The allotted time frames that we've identified would allow for five to ten minutes for questioning by the Panel or Board Staff.


As you can see, we have a very tight schedule and I plan to keep parties to their allotted times.  I ask your assistance in doing so. 


This is the first time that the Board has had a hearing in these facilities, so if you have any difficulties or questions regarding logistics, please talk to Board Staff, and I think most of you know them; they're here.  I see some others at the back who could help you. 


That completes my opening remarks.  May I have appearances, please, beginning with Board Staff?


APPEARANCES:


MS. LEA:  Thank you, Madam Chair.  My name is Jennifer Lea.  I'm counsel for the Board if this hearing.  My co-

counsel with me is David Crocker.  Also seated with us is David Richmond, the case manager, and Neil McKay, the manager of facilities applications at the Board.  Thanks.


MS. NOWINA:  Thank you, Ms. Lea.  And for the applicant? 


MR. VEGH:  Morning, Madam Chair.  My name is George Vegh.  I'm counsel for the Ontario Power Authority.  I'm here along with my co-counsel, Mr. Glenn Zacher, and also joining us from the Ontario Power Authority, furthest to my left, is Gia DeJulio; Mike Lyle, General Counsel of the Power Authority, and, to my right, Amir Chiluba, vice-president power system planning. 


MS. NOWINA:  Thank you, Mr. Vegh.  We will take the rest of the appearances from the right.  We will go across the rows, and then from the right again across each row. 


MR. FAYE:  Morning, Madam Chair and members of the panel.  I'm Peter Faye representing Ontario Waterkeeper.  With me is Katie Tucker, our student. 


MS. NOWINA:  Thank you, Mr. Faye. 


MR. POWER:  Good morning, Mr. Chair.  My name is Robert Power, here is my colleague Matthew Clarke to my left representing EMI.


MS. NOWINA:  Thank you, Mr. Power. 


MR. SHEPHERD:  Good morning, Madam Chair.  My name is Jay Shepherd representing the School Energy Coalition.  With me is my colleague Mikaela Cameron, and from time to time we'll be joined by our conservation specialist, Corrine Basset. 


MS. NOWINA:  Thank you, Mr. Shepherd 


MR. RODGER:  Morning, Madam Chairman.  Mark Rodger appearing as counsel to the Association of Major Power Consumers in Ontario and CVRD Inco Limited, and Strata Canada Corporation, which was formerly Falconbridge, and with me is Mr. Adam White, who is the president of AMOCO.


MS. NOWINA:  Thank you, Mr. Rodger. 


MR. KLIPPENSTEIN:  Good morning, Madam Chair, members of the Panel.  My name is Murray Klippenstein, representing Pollution Probe.  With me is my colleague Basil Alexander and consultant for Pollution Probe, Jack Gibbons.  Thank you. 


MS. NOWINA:  Thank you, Mr. Klippenstein. 


MR. POCH:  Good morning, Madam Chair, panel.  David Poch on behalf of the Green Energy Coalition, which is David Suzuki's Foundation, Greenpeace Canada, World Wildlife Fund and Energy Action Council Toronto.  I promised last day to everyone else that I wouldn't do that again, but I did it once for your benefit.  I won't do it again.  That will be GEC.


In addition, I represent Pembina Foundation and Ontario Sustainable Energy Association. 


MS. NOWINA:  Thank you, Mr. Poch.  Now back over here, in the next row. 


Oh, Madam Chair. 


MS. NOWINA:  I'm sorry. 


MR. SHRYBMAN:  Please don't miss me. 


MS. NOWINA:  I'm sorry. 


MR. SHRYBMAN:  My name is Stephen Shrybman, and I represent the Council of Canadians. 


MS. NOWINA:  Thank you, Mr. Shrybman.  


MR. MURPHY:  Good morning.  It's Tim Murphy, and I'm counsel to the Canadian Solar Industries Association. 


MS. NOWINA:  Thank you, Mr. Murphy. 


MR. COWAN:  Good morning.  Ted Cowan with the Ontario Federation of Agriculture, and with me this morning is our vice-president, Mr. Don McCague, my --


MS. NOWINA:  All right.  And just wait a minute.  Are you -- the court reporter is catching up. 


MS. MITCHELL:  Hello.  Lynn Mitchell, representing the City of Toronto, and with me is Michael Smith of the City of Toronto, and we will also be joined by Ahab Abdel-Aziz, my colleague. 


MS. NOWINA:  Thank you. 


MR. TAYLOR:  Good morning, Madam Chair, Panel.  Andrew Taylor, counsel for the Ontario Waterpower Association, and I will be joined later by Paul Norris, the president of the Ontario Waterpower Association. 


MS. NOWINA:  Thank you, Mr. Taylor. 


MR. STEPHENSON:  Good morning, Madam Chair, members of the Panel.  My name is Richard Stephenson.  I'm counsel for the Power Workers' Union.  With me today is Ms. Judy Kwik.


MS. NOWINA:  Thank you, Mr. Stephenson. 


MR. CASS:  Good morning.  Fred Cass and Josie Erzetic for Ontario Power Generation.  With us is John Haffner of OPG. 


MS. NOWINA:  Thank you, Mr. Cass. 


MR. KEIZER:  Good morning, Madam Chair and Panel.  My name is Charles Keizer.  I'm here on behalf of Brookfield Energy Marketing Energy Inc. and Great Lakes Power Limited.  With my is Tracy Erickson of Brookfield Energy Marketing Inc. 


MS. NOWINA:  Thank you, Mr. Keizer. 


MR. STEVENS:  Good morning, Madam Chair, members of the Panel.  My name is David Stevens.  I'm here on behalf of Enbridge Gas Distribution.  From time to time, Dennis O'Leary will also appear on behalf of Enbridge. 


MS. NOWINA:  I'm sorry, Mr. Stevens, who else will appear? 


MR. O'LEARY:  Dennis O'Leary. 


MS. NOWINA:  Mr. O'Leary?  Okay.  Thank you. 


MR. GREGG:  Good morning, Madam Chair.  My name is Lauri Gregg, and I'm representing the Toronto Board of Trade. 


MS. NOWINA:  Thank you, Mr. Gregg. 


MR. AINSLIE:  Good morning, Madam Chair.  My name is Kimble Ainslie, representing Energy Probe, and later today representing Energy Probe as well is David MacIntosh and Larry Schwartz. 


MS. NOWINA:  Thank you, Mr. Ainslie. 


MR. RATTRAY:  Good morning, Madam Chair.  It's John Rattray on behalf of the IESO, and with me is Mr. Carl Burrell. 


MS. NOWINA:  Thank you, Mr. Rattray. 


MR. CYR:  Good morning.  I'm John Cyr.  I'm representing the City of Thunder Bay in a joint presentation of that city, the Northern Ontario Municipal Association, and the Township of Atikokan.  With me is Mr. Rod Bosch (phon.) and Mr. Michael McLeod. 


MS. NOWINA:  Thank you, Mr. Cyr. 


MR. HEINTZMAN:  Good morning, Madam Chair.  Tom Heintzman on behalf of Bullfrog Power. 


MS. NOWINA:  I'm sorry, sir, I didn't catch your last name. 


MR. HEINTZMAN:  Heintzman, last name, and -- 


MS. NOWINA:  Heintzman? 


MR. HEINTZMAN:  Heintzman, on behalf of Bullfrog Power.


MS. NOWINA:  Thank you.


MS. BROOKS:  Good morning, Madam Chair.  It's Suzanne Brooks.  I'm here on behalf of the Ontario Ministry of Energy, just observing the proceeding. 


MS. NOWINA:  Thank you, Ms. Brooks. 


MR. HUNT:  Good morning.  Colin Hunt, on behalf of the Canadian Nuclear Association. 


MS. NOWINA:  Thank you, Mr. Hunt. 


MR. PAPE:  Good morning, Madam Chair.  My name is -- 


MS. NOWINA:  I'm sorry, we need Mr. Hunt to repeat himself. 


MR. HUNT:  Colin Hunt, on behalf of the Canadian Nuclear Association. 


MS. NOWINA:  Thank you, Mr. Hunt. 


MR. PAPE:  Good morning, Madam Chair.  Arthur Pape, P-a-p-e, and with me is Alex Monem, on behalf of the Saugeen Ojibway Nations. 


MS. NOWINA:  Thank you, Mr. Pape. 


We're finished that row?  Over here again.  That's everyone?  On the other side, who hasn't made an appearance yet?  Mr. Brett?  Ah, you don't have microphones back there.  Sorry. 


MR. BRETT:  Good morning, Madam Chair and Panel.  My name is Tom Brett.  I'm representing the Association of Power Producers of Ontario, and I have with me Mr. David Butters, who is the president of APPrO. 


MS. NOWINA:  Thank you, Mr. Brett. 


MR. GOURLAY:  Good morning, Madam Chair and Panel.  


My name is David Gourlay.  I'm representing Newfoundland and Labrador Hydro. 


MS. NOWINA:  How do you spell your last name, sir? 


MR. GOURLAY:  It's G-o-u-r-l-a-y. 


MS. NOWINA:  Thank you, Mr. Gourlay. 


MR. GOURLAY:  Thank you. 


MS. DOVER:  Good morning, Madam Chair and Panel.  It's  Sarah Dover, representing the Provincial Council of Women of Ontario, and I will be joined later by Gracia Janes, who is an environmental consultant with the Council. 


MS. NOWINA:  Thank you, Ms. Dover. 


MS. RICHARDSON:  It's Joanne Richardson of Hydro One Networks Inc.  I'm with Huan Kim (phon).  And we'll be joined by Michael Engelberg.  Thank you. 


MS. NOWINA:  Thank you. 


MS. BRANT:  Good morning, Madam Chair and Panel.  Cherie Brant on behalf of the First Nations Energy Alliance.  And I will be joined later on this afternoon by Jeffrey Rosekat.  Thank you. 


MS. NOWINA:  Thank you, Ms. Brant. 


MR. VAN:  Good morning, Madam Chair.  Sam Van, representing Direct Energy. 


MS. NOWINA:  Thank you. 


MR. MANNING:  Good morning, Madam Chair.  My name is Paul Manning.  I'm representing the Assembly of First Nations.  I will be joined later in the day by Mr. John Kim Bell. 


MS. NOWINA:  Thank you, Mr. Manning. 


MR. MANNING:  Thank you. 


MS. AGNOLIN:  Good morning, Madam Chair.  My name is Jennifer Agnolin, and I'm counsel to Northwatch.  With me is Brennain Lloyd of Northwatch. 


MS. NOWINA:  Thank you.  It's Ms. Agnolin, is it? 


MS. AGNOLIN:  It's Agnolin, A-g-n-o-l-I-n. 


MS. NOWINA:  Agnolin.  Thank you. 


MS. BROUSSEAU:  Good morning.  My name is April Brousseau, and I'm here with the Consumers Council of Canada. 


MS. NOWINA:  Thank you. 


MR. ROBINSON:  Good morning.  My name is Gregor Robinson, Ontario Energy Association, to be joined later by Shane Pospisil, our CEO. 


MS. NOWINA:  Thank you, sir. 


That complete appearances.  Mr. Vegh, are you ready to begin? 

SUBMISSIONS BY MR. VEGH: 


MR. VEGH:  I am, thank you.  Madam Chair, Mr. Quesnelle, Mr. Balsillie, first let me just say on behalf of the OPA that we are pleased to be taking part in this review and to have start in this day, where we're starting the first stage of the OEB review. 


The OEB review is an integral component of the IPSP planning process, and we know that the review will be thorough and substantive and the process by which you carry out this review will be open, transparent, and fair, and we look forward to participating in it. 


We also are appreciative of all the interest of the -- of people who have shown up today to participate in this proceeding.  We won't always agree, necessarily, with the other parties who are participating, but we know that they play an important role in this process and that their views and perspectives will provide assistance to the Board in its deliberations in this application and today. 


I'd like to turn to my submissions.  First, just to do a bit of housekeeping, what I'll be referring to -- I just want to tell you the documents I'll be referring to. 


I prepared and circulated last week a PowerPoint presentation, which includes the OPA's submissions, as well as attached authorities.  You should have hard copies of the PowerPoint.  There are additional hard copies in a box at the last table in the room. 


I'll also be referring to the OPA's proposed Issues List, which is a document entitled "Revised Issues List". You should have a copy of that.  There are also copies of this document in that box, as well. 


This Issues List, as I've indicated, is a revised Issues List, and it differs in structure at least from an Issues List that was originally circulated by the OPA in response to OEB directions, and I'll be referring to that document, as well, just to highlight for you the differences between the two documents. 


Finally, I'll also be referring this morning to the OEB's report on the review of the IPSP.  It is included in the application at tab A-3-1.  It's a handy document.  We've certainly referred to it a lot.  It's also a handy document because it has, as appendices, some other key documents in this application, including the Supply Mix Directive and the relevant legislation and regulations. 


So if you have all of that handy, I'll commence my submissions.  Thank you. 


By way of outline, I'll refer to the -- I'll set out the structure of our submissions, and then go through the purpose of the Issues List following the OEB's statements on the purposes of Issues List, which take us to a consideration of the scope of the proceedings and the questions that the Board must be asking itself. 


In terms of the structure, I'll be following my PowerPoint.  In terms of the structure, how we propose to proceed this morning is I'll be making submissions supporting the proposed issues list, and I'll be doing that by reference to the issues list, but also by reference to some approaches that have also been urged upon you by other parties.


We will also, in our submissions-in-chief, be identifying specific intervenor-proposed issues that are in the OPA's view clearly out of scope, so we'll be addressing the OPA's approach, alternative approaches, and issues that the OPA will be submitting are out of scope in this proceeding.


     There will be several issues which fall into 

more of a grey area.  That is, if characterized a certain way the OPA wouldn't necessarily object to them being included in the list as sort of subsections of issues that are otherwise included in the list.  


I think the real question there is, for the Board to consider:  Should these sort of sub-issues be separately identified?


We did not go through the exercise of trying 

to sort of rephrase issues to demonstrate how, if they were phrased differently, they could go in as a sub-issue under the list.  As a process matter, usually that's done among the parties, how could you wordsmith and rephrase an issue.  We didn't have an issues process in this case that would allow for that, I think in large part because of the variety of issues put forward, the variety of different perspectives.  


And we're not critical of that at all.  We think there's a logic to not having tried that, given the diversity of views, but that also prevents us from unilaterally trying to redraft people's issues to make them fit into our list.  


I think the question for the Board is really going to be:  How detailed do you expect the issues list to be?  Do you want the issues list to enumerate sub-issues if they could otherwise be captured in a broader statement of the issue?


I'm going to turn to slide 4, which is a recent treatment of this issue by the Board.  This issue does come up a lot, as you're well aware of.  You know better than I do that it's a pretty typical issue in an Issues Day 

Proceeding whether or not the issues list should 

state issues or detailed sub-issues.

     The Board looked at this in the Bruce-Milton application, and I have an excerpt from that decision at slide 4 where the Board says it is hesitant to include detailed sub-issues on issues list matters that are otherwise included in a broader issue.  


So the approach that the Board has most currently taken is to go with a statement of the issue and not try to delineate every sub-issue.  The OPA supports that approach and commends it to you.


But, to be clear, we're not overly opposed about arguments the other way; we know they can go both ways.  Our proposed approach and the approach we took in drafting the list was to set out the key material issues that have to be decided upon by the Board.  They have embedded within them several sub-issues.  


We respect that, but our approach is following the Bruce-Milton approach, which is to state the issue, recognizing that there will be sub-issues, and not trying to delineate every sub-issue on the list.  That's our basic approach to this.


In terms of manner of presentation, I'll be going through the PowerPoint and presenting the submissions as I've discussed.  And I'll be followed by Mr. Zacher, who will be making specific comments on parties' other submissions, as well.


I'd like to turn to slide 5 to set up my discussion around the purpose of the issues list.  This is to provide more context than looking at specific wording of issues.  And, again, in the Bruce-Milton proceeding, the Board had the opportunity to comment on the purpose of the issues list, and I'll be following this structure in my submissions.


And in that proceeding -- I'm quoting from 

that decision at page 5, where the Board says that:

"The issues list has two purposes.  The first is to define the scope of the proceeding, and the second..."


And this is quite important, because I'm going to be coming back to this a few times today, and this will be the basis for me doing that:

"...the purpose of the issues list is to articulate the questions which the Board must address in reaching a decision on the application."


So we're focussing on what are the decisions that the Board has to make and what are the questions the Board has to ask itself to make those decisions.  That's what I'll be focussing on.


But as the quotation indicates there are two purposes; first to set the scope, and then to set the questions.  I want to have the first part of my submissions focussing on the scope of the proceedings - and these are more around context - as I get to the specific parts of the list.


In considering the scope of the proceeding, I'd  suggest that the appropriate way to do that is by reference to, Well, what is the role of this proceeding in the  planning process?  As I said at the outset, it's an integral role, in the OPA's view, in the planning process, but it is one component of the planning process, and there are others.


I'd like to identify or to address the scope of the proceeding by reference to the role of this review in the planning process, and so I'd like to go through the planning process a bit.


The planning process—this was addressed in our evidence in more detail, but, effectively, it's a three-stage process, as the Board knows.


First, the government develops the goals of the supply mix.  The second stage is the OPA develops the supply mix on the basis of achieving those goals or for the purpose of achieving those goals, and then the third stage, which is -- today is that the OEB reviews the IPSP.


I would like to go through each stage of these roles, because they all have an impact on the scope of proceedings.


The first element, as I indicated and as you know, is that the government determines the supply mix goals.  And my key point on the government determining the supply mix goals is that it is a policy exercise.  The government's determination of the supply mix goals is not a technical exercise.  It's not a technocratic exercise.  It's not necessarily an application of principles of economic  prudence and cost-effectiveness, to use that term, which 

will come up again.  It is a determination based on a balancing of a wide variety of factors.  


There is no right answer to what's the appropriate supply mix, and the accountability for that answer is entirely democratic.  If the government gets the supply mix wrong, then the electorate lets the government know that.  There is no accountability to the OEB or to the OPA, for that matter.


And I say, this to emphasize a difference between the Minister's job in setting the Supply Mix Directive and goals and the job of the OPA, and, if I may say so, of the OEB in the next stages of the application, which is much more constrained.  The open-endedness of the Minister's 

responsibility in setting the goals of the supply mix is reflected in the language of the legislative direction to the Minister.  


At slide 7 I've set out what that language is.  I've emphasized the point that I would rely upon, which is that: 

"The Minister may issue and the OPA shall follow..."


So it's mandatory to the OPA in preparing the IPSP: 

"...directives approved by the LGIC..."  

That's important, of course, because that's Cabinet.  It's not just the Minister:

"...that set out the goals to be achieved during the period to be covered by an integrated IPSP..."


And then including goals relating to a number of different factors.  So, again, if you look at the language, there are really virtually no constraining factors on what could be the goals of an IPSP.


And as we go through the analysis today and this week of identifying the appropriate issues for the Board's consideration, the key constraint that we would emphasize is that we can't structure this in a way which is going to effectively allow a questioning of those goals, because it's 

certainly outside of the OPA's mandate to do that.  


You'll find nothing in the IPSP that does that.  And it's out of the mandate of this Board to create a process which would allow the introduction of those issues.


Still on stage 1, going over to slide 8, as I said, each particular IPSP, the goals that can be set are quite open-ended under the legislation, so there's no statutory framework which dictates how the Minister must develop goals.  


In this particular case, the Minister developed the goals with the assistance of the OPA.  At tab 2, I've included a copy of this.  You don't have to turn to it, but the chronology here is that the Minister sent a letter to the OPA in May 2005 directing the OPA to provide advice on supply mix.  


And, again, you can see how the Minister framed the issue in front of the Minister:

"so that the Minister could develop a supply mix that conforms closely to the values and wishes of the people of Ontario."  


...of Ontario".  Again, it is a policy goal.  It's not a -- just not a technical, economic goal.  It's not even necessarily a technical power system goal.  There are other issues at stake here, a wide variety of values to be taken into account.


The Minister provided that direction to the OPA to provide advice to the Minister.  The OPA carried out a technical process to provide advice, and also a consultative process, to get input from people in providing that advice, and that led to a document providing advice to the Minister on what would be an appropriate supply mix for Ontario.


And the interesting thing -- I mean, we won't go through it, obviously, in this case, but to get a sense of the context and the decisions leading up to the current Supply Mix Directive, the supply mix advice considered a number of alternative plans.  I think there were ten candidate plans put forward in the supply mix advice for the Minister's consideration.  


The OPA developed candidate alternative plans, recommended a specific supply mix advice to the Minister.  The Minister considered all of that, and then made a determination on what is the appropriate set of goals.


And those goals, as I said, under the legislation, 

the Minister sets the goals, and the only purpose of the plan is to meet those goals.  Those goals were reflected in the Supply Mix Directive.


And I'd like to -- I think this is a good time to introduce the actual Supply Mix Directive I've been talking about for a while now.  It is included at Appendix "B" of the Board's report.


I won't take you through it in detail right now.  I just want to highlight a couple of points about it.  So I haven't included it in my package --


MS. NOWINA:  Is it in your package?


MR. VEGH:  No, sorry, it's not in my package.  It's in our application at Exhibit A-3-1.


MS. LEA:  Madam Chair, it's also in the package of legislation and related documents that we prepared for you on Friday.


MS. NOWINA:  Thank you, Ms. Lea.


MS. LEA:  And you will also find it as part of the Board's reporting guideline.  If you're looking at the package of legislation -- I'm not sure which document you choose to use -- you will have excerpts from the Electricity Act.


MS. NOWINA:  Wait, we've found it.


MS. LEA:  You've found it?  Thank you.


[Board confers.]


MS. NOWINA:  We've got it, Mr. Vegh.  Sorry.


MR. VEGH:  Thank you.  So the document I'm referring to is dated June 13, 2006.  It's a directive to the OPA from the Minister.  It's a directive made under Section 25.30 of the Electricity Act.


It's a simple document, a two-page document, and it has seven paragraphs, seven enumerated goals for the IPSP.  I will be taking you in detail through each of these goals later in submissions, but, as I said, I just want to make some comments first.


First, in terms of structure, you'll see that the first six paragraphs of the directive address specific types of resources that are to be included in the IPSP.  These are resource types:  Conservation, renewables, gas, coal, nuclear, and transmission.


So that's the first part.  And we've just called these the resources sections of the directive.


And then there's another element of the directive which is paragraph 7.  And this paragraph says that the IPSP, as well as meeting the resource requirements, you know, the pie chart of resources, in addition to meeting that, the IPSP should also comply with O.Reg. 424/04, which is the -- well, which I'll take you to.


If you're looking at -- I don't know which source document you're looking at, but if you are looking at the appendix to the Board's report, the IPSP regulation is provided immediately in front of the Appendix "B".  But I would like to take you -- I would like to just take you to the IPSP regulation as well, Regulation 424/04, because this comes out of paragraph 7 of the Supply Mix Directive.


And you see in the IPSP regulation there is -- Section 1 deals with timing.  It's a 20-year plan with three-year updates, and then Section 2 talks about what the OPA should be doing in developing the IPSP.


So we've called those regulations -- those -- and there's a set of requirements again, an enumerated set of requirements, and we've called those plan development requirements.


So the IPSP contains two sorts of requirements, a resource requirement - that is, you have to meet the resources - and the second type of requirement is around the development of the plan.


So when we go through the Issues List later, you'll see the reference back and forth to the substantive resource requirements in the directive and the plan development requirements, which all come out of the IPSP regulation.


In terms of the language -- so it's handy to have both of those documents.


In terms of the language for each of the goals - and I'll turn back now to the Supply Mix Directive - you'll see the goals vary quite a bit.  


Some of the goals are aspirational, and some are  quite target-specific, and some mixed between the two.


So if you look at conservation, the directive to the OPA is to plan -- this is paragraph 1:

"The plan should define programs and actions which aim to achieve projected peak demand."


And that's really what the Minister -- the language that the Minister has adopted in the directive.


You'll see in paragraph 2, when talking about renewables, it says:

"The plan should assist the government in meeting its targets for 2010 of increasing installed capacity of new renewable energy resources from a 2003 base and then increase the total capacity of renewable energy resources used in Ontario."


And in this language, as we know, in developing language, it is a delicate task, a delicate art, and the words were chosen carefully.  And it's inappropriate, in my 

submission, to question exactly why did they choose this -- 

why did the Minister choose this particular form of language, and how it could be differently expressed to perhaps present a view that people would like presented.


Again, if you're going to take seriously the requirement to respect the Minister's ability to set the goals, then that means not just the goals by reference to numbers, but the goals by reference to how these goals are 

expressed.


The other observation I'd make is, when you go -- the interaction between the Supply Mix Directive and the Regulation, when you look at Section 7 of the Supply Mix 

Directive, which -- this is a section that brings the Regulation into the scope of the review of the IPSP, because as we'll -- as you've already said, Madam Chair, in your introductory discussion, and as we'll raise again.  The goal of the review is to determine whether -- is to ensure compliance with the directive and economic prudence and cost-effectiveness.


So compliant with the directive means you start with the directive.  The directive requires the OPA to meet the Regulation.  And because it's required in the directive, that's why the Board reviews it.  That's why the Board reviews compliance with the Regulation, in order to determine whether or not the goals of the directive will be met.


In other words, the Legislature nowhere says that the OEB is supposed to review OPA compliance with regulations.  The only reason the OEB is being asked to review compliance with the Regulations is because the directive says so.


So it's not a matter of general OEB oversight to ensure that the OPA complies with regulations.  The Supply Mix Directive sets this out, and, by definition, by doing that, asks the OEB to review to ensure compliance.


So we're not taking any issue in this case that you are in fact reviewing compliance with Regulation 424/04, but the legal basis for that is to ensure compliance with the directive.


So, again, my key takeaway is that the goals of the directive, which is the driver of the IPSP, are set out in precise and explicit terms in the directive, and it's the language of the directive therefore drives the OPA's actions and, in our submission, drives the OEB's review of the OPA's actions.


I'm turning now to slide 10, where we have some excerpts from the OEB's report on its review of the IPSP.  You'll see from these quotations that the OEB has expressed similar sentiments to that which I've been saying so far this morning, expressed more effectively and more eloquently than I could, but I don't see any inconsistency with what I've been saying and with what the OEB has said about the purpose of its review.  


I'd like to take you through it a bit.  This is from the OEB report.  The OEB says:

"There are three fundamental themes that underlie the statutory framework that governs the IPSP. First, it is the Government, and not the Board or the OPA, which is responsible for articulating the goals that the IPSP is to assist in achieving."


And I emphasize the word "articulating."  The Board in its report expressed the same sentiment that I'm 

expressing now, that these goals should not be written; 

that we should not be looking for more convenient or snappy ways to describe what it is, what are the goals of the IPSP.  The government has been very clear about that.


The second, and this also underlies the point I've been making, is that:

"These goals go beyond simply ensuring that supply is adequate to meet demand, and the IPSP in that sense is a plan whose scope and purpose is different from that of other more traditional-system plans."


Now, what I take from that is the point that I was making earlier, that the goals reflect government policy.  Remember the language from the Minister, that these goals are goals that are meant to reflect the values and wishes of people of Ontario.  So these are policy goals.  You could call them political goals.  It's not a disparagement to call it a political goal.


Third, the Board states that:

"It is the OPA and not the Board that has a statutory role of developing the IPSP."


There are two points I take from that.  The first is that the Board is saying it is not going to carry out a planning exercise.  The OPA has carried out a planning exercise.  The Board will review this planning exercise, but it's not going to try to replicate it, and this hearing is not to replicate a planning exercise.


The second is that the role for the OPA is a statutory role here.  So you are not just reviewing a utility budget.  It's the OPA carrying out a public interest role in the service of the province to develop an IPSP, just as the Board is carrying out a public interest role in the service of the province in reviewing the IPSP.  


These roles are different.  And, as this report indicates, the Board respects that difference.


So that's the first stage, the development of the development of the IPSP goals by the Minister.


The second stage, as I've said, is the OPA then takes those goals and develops an IPSP to implement those goals.  And what's helpful, if you think about this as  transitional, going from the Minster's setting the goals, to the OPA developing the IPSP in light of those goals, that transition allows you to ask the question, really, Well, what is the IPSP?


I think that transition is quite important, because everybody would agree, or most reasonable people would agree, that the OEB does not review the Supply Mix Directive but that the OEB does review the IPSP.  So, in order to truly reflect that and truly respect that difference, you have to be able to ask yourself, Well, where does the Supply Mix Directive end and where does the IPSP begin, and where do you draw the line between the two, because it's a fairly involved process here.  

While the Minister sets the goals, the OEB implements the goals, where does one start and the other begin?  And that forces you to ask the question:  Well, what is the IPSP?  And, in our submission, the only way you can answer the question about where does the directive end and where does the IPSP begin so that you can start reviewing the IPSP is to start with the terms of the directive.


You read the directive and you say, Okay, so what's left?  What's left after you read the directive?  The way we approached this is to say, Well, the directive does leave open a number of areas for discretion.  The directive is not self-executing.  It does require a discretion to be exercised to meet its terms, and the IPSP is that completion.  The IPSP addresses those areas of discretion.  That's the scope of the IPSP, the discretion left over by the directive, and the IPSP is the answer to those questions.  That's how the OPA tries to answer the questions left open from the Supply Mix Directive.


And, of course, in developing the IPSP, the OPA does that in a technical way.  There is engineering work.  There's analysis work that goes into it.  And there's also 

public consultation.


This transition from the development of the directive to the development of the IPSP allows you to determine, well, what is the IPSP.  The IPSP is the areas of discretion left open by the directive.


We go now to the third stage of this planning process.  First, the Minister sets the goals.  Then the OPA identifies the area of discretion and addresses those area of discretion.  And that transition from the Minister to the OPA allowed us to ask:  Well, what's the purpose of the IPSP?  And the transition from the development of the IPSP to the review of the IPSP also allows us to ask:  Why do you go about having the OEB review the IPSP?  What's the purpose of the OEB's review of the IPSP?


The content of the review is set out in the legislation.  That is set out at slide 14.  It says:

"The Board shall review each IPSP submitted by the OPA to do two things:  First, to ensure it complies with any directions issued by the Minister..."


That's the Supply Mix Directive:

"and second, that it is economically prudent and cost-effective."


So, again, the first thing we're doing, or the first thing the Board's mandate is to do is to ensure that the IPSP complies with the directive.


So that's a constraint.  And this is that's pretty straightforward.  We'll go through the terms of the directive, and the language of the directive is what it is.  It will involve some interpretation, we appreciate that.  Some terms will have more interpretation than others, but the first goal of ensuring compliance with the directive is fairly straightforward.  You look at what the directive says and ask yourself:  Does this plan comply with that? 


The second component of the review is to ask whether the plan is economically prudent and cost-effective.  Obviously, that's a more open-ended term, and developing that term, defining it, will require interpretation.  It will provoke debate.  I don't think you have to decide today what the meaning of that term is, economically prudent and cost-effective.  It will be addressed in the decision.


But it is clearly a constraint.  It's not an open-ended review.  It's not the language of the Minister.  The legislation doesn't say, The OEB is to determine whether this conforms with the values and wishes of the people of Ontario, in the same way as the Minister saw his goal in developing the directive.


The goal here is to review, for these purposes, whether the plan is economically prudent and cost-effective.  So there's a constraint here.  And as I said, I don't think you have to define that term in Issues Day, which is not normally where you would define it, anyway, but, generally -- and before we get to the specifics, as a general matter, our submission is that the purpose of the review is to provide a financial check.  


The OPA has put forward a plan.  There's a lot of money to be spent on this plan; everybody knows that.  And in our system of checks and balances, it's very important that there be a financial check on the decisions made by the OPA in developing the IPSP.  Our submission is that's the key role given to the OEB, because you ask yourself, Well, why does the government choose the OEB, as opposed to any other reviewing body, to review this?  It's because the government is aware, the financial check and the expertise of the OEB in economic regulation.


By choosing the OEB, the government is choosing an economic regulator.  


I wanted to refer to a couple of decisions from the OEB, where the OEB has looked at its role explicitly when people have suggested that the OEB has a broader or different mandate than economic regulation.


And I'm not saying that all these cases are the same or that you couldn't draw distinctions.  I'm just bringing to your attention some recent statements from the OEB about its perception of its role, and also how it sees the government as seeing the OEB.


The first decision I'd like to refer you to, I have an excerpt at slide 15.  This is the OEB's decision on the question of whether or not, in setting rates, it should be setting, you know, different rates for low-income customers, whether there should be a distributional element in rate-setting.  And, Mr. Quesnelle, you know this case better than I do.  You were a member of the Panel that wrote this decision.


And I'd like to take you to the paragraph -- I'll leave you to read all of this.  I just want to read you the 

second paragraph.  I have -- this case is included in the materials at the back.  It says:

"The government has a clear understanding of how the Board operates and the economic regulation principles that it uses as an economic regulator and has witnessed the Board's practices in that regard."


Which means the Board knows that the government perceives the Board to be an economic regulator, and that's what the government expects out of the Board.


The next slide has a case which I think is quite relevant to the review of the IPSP, because this is the decision from the IESO market rule appeal, the ramp rate decision.  And I think in this case, both Madam Chair and Mr. Quesnelle, you were members of the Panel that looked at this.


This is particularly important, because the legislation directed the OEB to review amendments of the IESO Market Rules to see whether those amendments contained unjust discrimination.  And the Board had to ask itself, Well, what do we mean by unjust discrimination?  And -- because the argument was, well -- from an applicant, was that, We were treated unfairly because, you know, the process by which we were dealt with was unfair.  


And the Board had to ask itself, Well, is that what this means, this mandate, a reviewing a plan for -- or reviewing a rule for unjust discrimination?


And the Board said, No, you have to look at the OEB as an economic regulator, and in that context, unjust discrimination means unjust economic discrimination.


So the Board recognizes that, as an economic regulator, that expertise, that statutory duty, infuses its decisions here.


So when you have to interpret a phrase, as you will in this case, like "economically prudent and cost-effective", which is an economic phrase to begin with, but when you have to look at what that term means, we submit it's appropriate to look at that in the context of the government asking an economic regulator to review the IPSP, which means, as I've said in our submissions, it's -- ultimately, the context for this review is a financial check on the decisions of the OPA.  


Finally, before I turn to the Issues List, I did want to -- I've finished now with the three stages of the review, to set the context.  That is, the Minister sets the objective, the OPA sets the plan, the OEB carries out the review.  But, of course, you know, the world doesn't end after the review.  


The major part of the IPSP will be in the implementation of the IPSP.  There will be a world of activities after the review, a world of activities on the ground out there in the province, but also in terms of regulatory approvals.  


There will continue to be environmental approvals of specific projects.  There will be municipal issues, I'm sure, with many of the projects coming out of the IPSP.  And there will continue to be economic regulation. 


This, I do not think, will be the last word that the Board has in terms of economic regulation in the implementation of the IPSP when it comes to specific projects, infrastructure projects. 


So the review being carried out here kind of completes the planning process, but there is still the opportunity for greater public input, participation on issues -- on the implementation of the IPSP on a going-forward basis. 


So this review is not meant to settle everything, and it couldn't conceivably settle everything.  It is to provide a financial check on the key decisions made by the IPSP in implementing the government's directives through the IPSP.    And so, with that now, I'd like to turn to the proposed Issues List and walk you more through issue by issue on what the OPA says.  


Given this context -- and that's what the Board said in Bruce-Milton.  The first thing in Issues List is to set the context -- given this context, what language should the OEB be using to set the issues for this application?


And just as a bit of a refresher -- I know I'm beating this to death.  The language -- I'm looking at slide 18.  This is just summary leading into the specific issues.  My points are:  The language was chosen by the government.  And we start with two types of resources, the resource requirements, which are paragraphs 1 to 6 of the Supply Mix Directive, and then the plan developments requirements, which is paragraph number 7 of the Supply Mix Directive and set out in O.Reg. 424/04.  


So with the issue of compliance with directive, the Board's first question, as I've said, is to ask whether or not this plan ensures compliance with the directive.  And what we've done -- I'd like to turn now to the Issues List.  The document I'll be referring to is the revised Issues List. 


If you have that... 


MS. NOWINA:  We do.


MR. VEGH:  The revised Issues List does break out the distinction between compliance with the directive and economic prudence and cost-effective.  So your first question is:  Has the -- does this plan ensure compliance with the directive?  And this isn't -- this isn't yet an analysis of how well the plan does that.  That will be under economic prudence and cost-effectiveness.  


This is the first threshold question:  Does it meet the requirements of what the directive sets out for the IPSP?


And on the revised Issues List, we have Issue 1.1, compliance with directives issued by the Minister of Energy, with an explicit reference to the Supply Mix Directive.  


And just as I mentioned, there was an initial Issues List.  This hasn't changed.  So this is the same as in the initial Issues List, so I'm not going to point to any distinctions yet.  The enumerated issues 1 to 7, and then     sub-issues, are the same.


And the approach that the OPA proposes to determine this first issue of compliance with the directive, issued by the Minister of Energy, is to simply take the language of the directive, without editorializing, without speculating on what it means, and for each one of them, turning it into a question:  Did the OPA actually meet the requirement of the directive? 


So if you look at Question 1, "Does the IPSP define programs and actions which aim to reduce projected peak command in accordance with those numbers", that's what the directive says.  And the only question here in this part of the case is whether the plan does that. 


I won't go through all of the components of the directive.  The structure is, you start with the first six resource requirements, use the language of the Minister in setting the directive for -- setting the goals for each of those requirements, and then, in section 7, the question     is:  Does the IPSP comply with the reg I referred you to?  Specifically in developing the IPSP, has the OPA done the following?  


And again, there's the list of what the obligations were on the OPA. 


There are -- some of these words will require interpretation, and I won't read them all to you, but as you go through it, some -- as I said before, some are straightforward, some are more interpretive.  But the key point I'm trying to make is the only question for this part of the case is whether or not those terms are met.


There are two terms in particular I would like to address because, in reading the other parties' submissions, it looks like these two terms should be emphasized, because people have a different view on the approach you should take to these two terms. 


And the two terms are "considered", which is in Section 7(vii), and that is respect to -- well, I'll just read it.  Section 7(vii) says that:  

"The plan must ensure that safety, environmental protection, and environmental sustainability are considered in developing the plan.? 


This language comes from the directive.  


As well, the question is:  Well, what does it mean to scope an issue around the word "considered"?


The second word that I want to take to you that I'll be making submissions on is "replace."  That's in section 5 of the revised issues list.  The question there is:

"Does the IPSP plan for coal-fired generation to be replaced by cleaner sources in the earliest practical time frame and ensures adequate generating capacity and electricity system reliability?"  


As I say, people have taken different positions on what it means for the Board to be reviewing the question of whether the plan was considered and the question of what it means to replace these facilities.


I would like to first deal with the word "considered." 


As I've said, all of these issues come out of 

the Directive, and, hence, for some of them, the Regulation.  So I think it's helpful to look at the language not just in the issues list, but where this is adopted from.  What's the source of this in the Directive and the Reg?


So, for issue vii, which deals with "considered." I'd like you to look at the IPSP regulation section 2.1(7), because that's where this language comes from. 


You should have two documents in front of you.  One is the Regulation and one is the revised issues list.


The Regulation says that:

"In developing the IPSP the OPA shall..."


And then (vii) says:

"... ensure that safety and environmental protection and environmental sustainability are considered in developing the plan."


We took that language from the reg and turned it into an issue on whether or not the goals of the Directive are met, and the issue from that is:  Has the OPA ensured that safety and environmental protection and environmental sustainability are considered in developing the plan?"


So it's just a literal transformation of the directive into an issues list.


And what's interesting - and this is commented on in the Board's report - is that the IPSP regulation was actually amended in this section.  The previous section said that the requirement was that safety, environmental protection and environmental sustainability were to be reflected in the plan.  That's what the previous reg said, and then that was amended, and it now says that these issues have to be considered in developing the IPSP.  


So those two are obviously quite different, "reflected in the plan" versus "considered" in developing the IPSP.  


My point about "considered" is, when you add it as an issues list, the question is:  Has the OPA considered it?  These requirements here - that is, safety, protection, sustainability - do not become evaluative criteria for the OEB.  The question is not, to the OEB:  Is this plan sustainable; does this plan have environmental sustainability?  The OEB is nowhere asked to make that determination.  It's just, did the OPA consider it.


In the Board report on the IPSP -- and I won't take you to it.  The Board said, Well, what does it mean to consider?  And the Board used the terms "weighed and evaluated."  That's not a legal finding.  It's just the Board's description.  Then the question would be -- if that were chosen for the reg, the question would be:  Has the OPA weighed and evaluated it?  It doesn't change it into a substantive criteria against which to measure the plan.  It's just a question of has this been done.  


And, as I say, people have taken different positions on what it means to consider, so we do have some case law on this, some very high authority on this.  


I want to refer you -- I'll actually just go to the more recent case, which is from the Ontario Court of Appeal.  I have an excerpt at slide 21 and I have a quote from the decision from the Court of Appeal, which looks at:  What does it mean when you're reviewing a decision-maker's decision by reference to the question of their obligation to consider?


So the Court had to ask itself:  Well, what does it mean?


I'll read you the quotation.  It says:

"County council was required to do no more than consider the Minister's principles, like this.  In my opinion, that imposes no greater requirement on County council than to take the principles into account when developing a structuring proposal to be submitted to the Minister.  The Act does not state how or when the principles are to be considered.  Moreover, to consider this somewhat additional requirement in the sense that it does not imply that the principles to be followed in the development of a restructuring proposal."


In other words, the Court of Appeal is saying "considered" means considered, and it does not mean going down the road to determine:  Do I agree with this conclusion that was come to as a result of this consideration?  Could they have considered it differently?  Could they have considered it in a way that I would find more appropriate?


So, for the purposes of the issues list, and when you're thinking about how to approach the issues list, for these purposes, in my submission, the question to ask is whether or not the OPA considered it.


And there's a lot of evidence on is it OPA's 

consideration of this.  This was actually quite an important element of the OPA's development of the plan, so we're not trying to hide anything.


But the point is, when it comes to the OEB's review of the OPA's development of the plan, the only question that's left for you is:  Did the OPA consider it?  And you notice this is what the Court of Appeal said when looking at the decisions of a decision-maker, because the Court of Appeal is asking itself the same question as the OEB is asking itself, which is, if you look at the legislation, the legislation has divided up the responsibility among different actors here in the system.  


The role of the County council in this case was to consider that the role of the courts was only to confirm that this was actually carried out.  Was it considered?  No one has asked the courts in this case to look at whether or not the Court agrees with that consideration, whether the Court would have done it differently.  


And obviously it's not a criticism of the court or a suggestion that the Court couldn't do it or that the OEB doesn't have the technical capacity to do it.  You weren't asked to do it.  As an economic regulator that makes no sense.  You weren't asked to look at this issue substantively.  Whether or not it makes sense or not, you weren't asked to.  


So the issues list says "considered" means considered.  And the question for the OEB is:  Did the OPA consider it?  As I mentioned, other parties have a different take on this, and I wanted to put their views of our position on this up front.  And so I have excerpted some approaches of the other parties starting at page -- just two pages, 22 and 23.


I'll be referring to the submission of the Power Workers, Energy Probe, and Green Energy Coalition, et al.


The Power Workers says, Here's how you should 

phrase this issue.  The Regulation says that the OPA must ensure that safety and environmental protection and environmental sustainability are considered in developing the plan.  And they say, Well, then the issue ought to 

be:  Does the OPA adequately and reasonably weigh and evaluate safety, environmental protection and environmental sustainability?


And you see the Reg doesn't ask you to make that determination.  The Ontario Court of Appeal doesn't say that's what you determine when someone has asked you to confirm whether or not there has been a consideration.


Next is Energy Probe.  Energy Probe says it goes without saying that the Board is entitled to evaluate the OPA's weighing and evaluating and to draw its own conclusions.   It would have to go without saying, because the Regulation doesn't say it.  


The Green Energy Coalition has perhaps the most elaborate architecture placed on this slender word "consider", and it proposes this.  It says:

"Has the OPA's planning approach adequately weighed and evaluated environmental impacts and risks and considered sustainability appropriately, and applied these in its plan development."


And it goes on with another statement around that.


So my point is these alternative approaches that 

are being offered to you would significantly depart from the issue of compliance with the directive, and, hence, the 

Regulation that is put to you under the legislation and the 

Regulation.  


And our submission is that "considered" means considered, and what you would have to satisfy yourself in reviewing the IPSP is whether or not the OPA carried out that consideration, and the type of evidence that you would require is, well, was this considered?


You don't go into -- or you're not being asked to go into -- there's no reason for this hearing to get into the reasonableness, the adequacy.  That's just not part of the Board's mandate, with all respect.


The other term, as I said, that I wanted to focus on, was the term "replace".  And the term "replace" comes up in the context of coal-fired generation.  And so the --


MS. NOWINA:  Mr. Vegh.


MR. VEGH:  Yes?


MS. NOWINA:  I was going to hold my questions to the end, but I'm thinking it might be more reasonable, given the length of your submission, to ask it now.


So I'd like to understand better your point about "considered" versus "weighed and evaluated".  


I believe that the Board in its report used the terms "weighed and evaluated", which is no doubt where the other parties picked it up.


Obviously, some meaning has to be given to the word  "considered".  So can you explain further what your concern is using the term "weighed and evaluated" and if you think it would greatly expand the scope of the proceeding?


MR. VEGH:  Thank you.  And generally I would prefer to answer the questions when they come to you, so I do appreciate you raising it now.


Well, as you know, my key point is not so much about "considered" versus "weighed and evaluated", but whether you would carry out an independent evaluation of how that was done.


But what I'd say is this, is that I know the OEB in its report said "weighed and evaluated", and it may be that when you are carrying out your final review in this case, you would interpret "considered" to mean weighed and evaluated.  But I say the starting point in the review is  using the words of the legislation.


The report -- so why do I prefer "considered" over "weighed and evaluated" is because that's what the Regulation says.  And so I would say you start with "considered".  And you don't presumptively replace that with "weighed and evaluated", because that's what the Board said in their report.


The Board will have to make a determination of what "considered" means, like a finding of law, of what that term means.  In my submission, the Board hasn't made that determination.  A finding of law is -- can only be made in a hearing as a legal finding.  This is just a Board report.  This is a document prepared by the Board.


So I guess, as a technical -- a formal answer, I'd say my concern is -- you know, my concern is, of "weighed and evaluated" over "considered", is that "considered" is the word of the legislation.  Use the word of the legislation.


There's no reason to change it.  It's a clear word.  It means what it means.  Having said that, if the Board does determine whether -- does say "weighed and evaluated" is a better way to understand this concept than "considered", you have to interpret the word "considered", and you would also have to interpret "weighed and evaluated".


But if you come up with a term that you find expresses this idea better, I'm not necessarily objecting to that or saying it's out of the realm of reasonable interpretations of the concept of "considered", but the key thing is still that your job is to determine whether or not the OPA weighed and evaluated.  It doesn't import a substantive requirement.  So I think that's my key point.


When it comes time to interpret -- to provide a legal definition of the word "considered" in our final submissions, and you're forced to make that call, I think there will be more than one approach to answer that -- what that word means.


I don't think you should close your mind to what those arguments would be about the content of "considered", but I think you start with "considered" because that's what the regulation starts with.  


So why do you replace that?  It's a perfectly good word, and it's one that the government chose.


MS. NOWINA:  Thank you.


MR. VEGH:  The second key term I'd like to make submissions on, because they do arise in the submissions of other parties, is the word "replace".  And that -- okay.  That comes out of the Supply Mix Directive, and I've actually set out the quote at the top of page 24 of my PowerPoint, slide 24:

"The Supply Mix Directive, paragraph 5, says that the IPSP must plan for coal-fired generation to be replaced by cleaner sources in the earliest practical time frame that ensures adequate generating capacity and electricity system reliability in Ontario."


So the job of the IPSP is to come up with a coal replacement plan.  How do you replace coal-fired generation in the earliest practicable time frame?


And so the IPSP presents a coal replacement plan.  That is, here's the combination of facilities that can replace coal-fired generation.  Here's the contribution from conservation, from renewables, from gas.  Here's how transmission works in.  It's:  How do you replace coal-fired generation?  And it's a straightforward obligation on the OPA and a straightforward requirement in the IPSP to come up with a plan to replace coal-fired generation.


But, again, different parties have taken a different approach on what "replace" means, and have, in my submission, reworded what the government has directed in the Supply Mix Directive.


And I have a couple of examples here -- well, three examples.  The first comes from the Power Workers, and I've quoted from the Power Workers' submission at slide 25.


The Power Workers say the issues should be:  Does the OPA adequately address the practical factors that affect the operation of coal-fired generation units until they are replaced, supply-chain issues, unit operability to respond to system requirements, staffing, community impact?


You know, these are important issues.  We're not trying to be dismissive of these issues, but these are not planning issues.  These are not plant -- these are not issues about how you replace coal-fired generation.  These are:  How do you operate the interim period -- how do you operate during the interim period?


You know, when the -- when someone says plants are going to -- let me put it this way.  There are serious transitional issues, obviously, in shutting down the plants.  The OPA does not try to say, you know, when the plants are shut down, the actual specific decisions about those.  Those will be made by the shareholder.  Those will be made by the environmental authorities.  


These transitional issues which are serious will have to be addressed by management, by Union.  There are serious management issues in there around supply chain issues, staffing issues, community-impact issues.  These are important issues, but they're not part of the OPA's mandate to address this interim period.


In fact, what's important to keep in mind with these interim issues - that is, how the plants operate in the interim period - is that this is the state today.  The government has passed a regulation saying these plants are to shut down at the end of 2014.  So I imagine today they're dealing with supply chain issues, community-impact issues.


So it's really not about the IPSP.  It's about the decision to shut down the plants.  And I would hope -- we don't know, but I would hope that management and labour and the owner are dealing with the supply chain issues now, and they're not looking for the OEB to tell them, Well, here's how you deal with your coal-supply contracts.  Here's how you deal with staffing issues and laying people off and giving them jobs at other plants. 


These are not OEB issues, and they're not OPA issues. The OPA's job is to come up with a plan to replace these facilities.  You know, we have to have a plan to bring the new troops to the front.  We don't have a plan on how you bring the old troops back.  We weren't asked to provide that in our plan, and the OEB wasn't asked to develop that sort of plan either.  So it's a coal replacement plan, not a coal shutdown or operation plan.


Another element in this same section on replacement is -- comes from Pollution Probe and GEC.  And they both make what is effectively the same point.  How Pollution Probe puts it is that it's a flaw of the IPSP, or the problem is the IPSP ignores an issue, and the OEB should examine some options respecting a couple of things, both again around the operation of the plants, because, you know, until the plants are shut down, they're in play, so that we have a status quo like today.  The plants are in place and there.


Pollution Probe says, Well, OEB should examine 

the option of banning non-emergency coal-fired electricity 

exports.  And it says the OPA and the OEB should also be 

examining the option of dispatching natural gas-fired 

generation in advance of coal-fired generation; that is, 

moving from a system of dispatch based not on an economic 

ordering, but on an environmental ordering.


GEC makes much the same point.  I won't read it 

all to you, but just, perhaps, the last sentence from GEC.


GEC says, in the last sentence quoted at slide 26:

"It is appropriate for the Board to consider matters such as the Market Rules that dispatch environmentally inferior generation, both because the current rules are the context for the plan and because the Board should encourage alternative rules as what is a means of effecting preferred plan outcomes."


The interesting thing about this statement, it's a bold way to say it, but it does really raise an issue that it's not even really just about coal.  It's about coming up with Market Rules that dispatch plants, not on the basis of economic merit order, which is the current system that we have in place, but on the basis of an environmental merit order.  


It's a dramatic shift in the policy of Ontario to develop Market Rules that dispatch plants in a completely different order than they are now dispatched.  And it's a fundamentally different rule, which says we're going to be banning exports of electricity.


This is really a very profound change to the system we have in place.  As I say, it's not just restricted to coal, but if this is the case, then renewables should be dispatched before gas.


Now, this reversing the dispatch order is not about the replacement of the coal plants.  The OPA had to come up with the plan to replace the coal plants, and the OPA said, Well, here is your conservation, here are your renewables, here's the gas, and here's the schedule to have them all in place with the associated transmission.  It never attempted to come up with a plan to fundamentally change the dispatch order in the province or to ban exports.  That's not in the mandate of the OPA or the OEB.

     This is reflected in Market Rules.  I don't think it would be a very useful exercise of the resources in this case to try to draft Market Rules that would bring about an environmental dispatch as opposed to an economic dispatch.  And I think it's not a useful exercise to develop some sort of carbon tax in this case that would sort of shift the economic order that takes those things into account.


There is a role for the government here; obviously a role for the IESO here.  And the government hasn't been as ambitious in the mandate it's given to the OPA or to the OEB.  The government hasn't asked the OPA to come up with an environmental dispatch system.  It hasn't asked the OEB to do that either.  It's asked the OPA to come up with a plan to replace the generation.  It's asked for the OEB to review that to make sure it's economically prudent and cost-effective, not to talk about how these plants are going to operate.


We don't know -- well, there are rules in place on how plants operate, and, in my submission, they are out of scope in this proceeding, or at least reviewing those rules is not the mandate of this Board in this proceeding.


Those plants are in service today, and so if there is an interim period and if there is a real problem with how plants are dispatched today because of their economic order, not environmental order, well, that's a today problem and that's not an IPSP issue.


I was just going to turn to economic prudence and 

cost-effectiveness.  I'm just letting you know if you wanted to break, if this is a convenient time to do that.


MS. NOWINA:  Yes, it probably is a convenient time to break.  Mr. Vegh, can you give me an estimate of how much longer your submissions will be?


MR. VEGH:  I think about an hour.  I would think about an hour, and then of course Mr. Zacher will have submissions after that on some of the specific issues.


MS. NOWINA:  All right.  How long are the OPA's submissions going to be?


MR. VEGH:  We'll be about another hour and 45 minutes to two hours.


MS. NOWINA:  All right.  We may have to work  around the lunch hour to see how we can accommodate that, so just fair warning to everyone.  It looks like it's going to be a very long day.  We may shorten lunch hour to something like an hour.  This facility is not terribly convenient to get to restaurants, so I apologize for that, but given today's schedule, we may have to work with the scheduling and shorten lunch and breaks.


We will break now for 20 minutes and resume at 15 minutes past 11:00.


--- Recess taken at 10:55 a.m.


--- On resuming at 11:20 a.m. 


MS. NOWINA:  Please be seated.


Before we begin, I'd like to make a note on today's schedule.  It appears that the OPA will complete around 1:15 and we will have lunch then for an hour.  We want to complete all of the First Nations' submissions this afternoon, so I would expect our schedule today to go to something like 5:30, possibly a little later.


Mr. Vegh, do you want to continue?


MR. VEGH:  Thank you, Madam Chair. I'm starting now with slide 28 of my deck and turning to the issue of economic prudence and cost-effectiveness, and to address those issues I'll be using my deck, the revised Issues List, the Supply Mix Directive.  


And I wanted to start -- I did mention that this is the revised list and it differs from the initial list.  And this is a good place to just let you know what the difference is.  I'm working off the revised list, but if there is some confusion about that, I could address that very quickly before making more substantive submissions on it.


And I'm turning now, in my submissions, to economic prudence and cost-effectiveness, so the issues around the first set of questions, ensuring compliance with the directive, I've finished on those, and I'm moving now to the more open-ended and judgmental issues around economic prudence and cost-effectiveness, which is the second part of your test, of course, which is to determine whether the IPSP, first, is in compliance with the directive, and, second, is economically prudent and cost-effective. 


In terms of the initial list, as I said, the first -- there is some verbiage in here which just sets some context, which you wouldn't normally see in an Issues List.  And the first issue, as I said, is identically presented.  


The second issue was initially presented in the Issues List in a little different order than what is currently in place.  The current Issues List identifies those areas of discretion that I've mentioned.  I say they come out of the Supply Mix Directive, and there are a lot of areas of discretion that are left open, and then the Issues List asks:  Did the way in which the OPA addressed those -- was the way in which the OPA addressed those economically prudent and cost-effective?


In the first version of the Issues List, the first go-around, we sent out a list that went through all of the resource requirements and set out, effectively, what the OPA said is the answers to those questions in the areas of discretion.


And the revised Issues List sets out the questions that were for the OPA to answer, as opposed to the answers that the OPA provided.  And we did this revision because, frankly, on reading intervenor submissions, a few of them made this point.  They said it would be preferable to have a better list, if you set out the questions that you had to answer in your areas of discretion, instead of your answers, and then it looks more like an Issues List.  And you start to ask yourself, you know, How did you answer those questions?


And, frankly, we read it and we thought, yes, that's pretty persuasive.  This would make a better list.  So we sort of changed our mind and said this approach is better. And, in particular, I think VECC made that argument effectively in their submissions, and GEC made that argument, as well.  


So upon being convinced of those arguments, we thought, well, we should change the list, because that is a better approach.


So the approach we now have in the Issues List -- and I'm looking at Issue 2 on the revised list.  This is Part I(2).  What it does -- I will take you specifically through the wording of it, but structurally what it does is it identifies the areas of discretion left open by the Supply Mix Directive, and -- sorry -- it identifies those areas that are left open and asks whether or not the approaches taken by the OPA were economically prudent and cost-effective.


And this approach is consistent with Part I of the OEB's report and with the Supply Mix Directive, and is also open to substantive review.  And I want to address both of those points separately, both the consistency with the OEB report and the substantive review that's available under this approach, because it's quite material.  As I said at the outset, it will be thorough and substantive, and this does provide the opportunity to address those issues.


So what I'd like to do is to first deal with how this is consistent with Part I of the report and, second, with how it's open to substantive review.


In terms of the report, I've set out an excerpt at slide 29.  The report, to just remind the Board, has two basic parts.  Part I of the OEB report sets -- I've quoted at slide 29 -- says:

"The principles set out in Part I are those that the Board considers should, as a matter of policy and interpretation of the Board's mandate, inform the Panel's overall approach."


So Part I sets out what the Board thinks it has to determine, and then Part II of that report are the filing guidelines that the Board -- and I'll get to the filing guidelines later.  But what I'm talking about now is really just in Part I, where the Board sets out the approach that it wants to take to carrying out its mandate to review the IPSP, and the -- and focus on that, and then I'll speak to the guidelines.  


And my point is going to be, Part I is a lot more determinative and substantive, and Part II is really not about the Board's approach.  It's just the filing requirement.


But, in any event, let's go to Part I first.  And what I've done, starting at slide 30, is to go through the Issues List that's proposed in the revised Issues List that's been circulated.  And each slide has on the left-hand side a column, which is the Issues List -- that's just taken straight from the Issues List, and an excerpt from the OEB report for each area.  


So we have conservation -- each resource area, conservation, renewable, nuclear, coal, gas, and transmission.


The reason to do the comparison is, my submission will be, that the Issues List that we're proposing is entirely consistent with what the OEB says is necessary to carry out its mandate.  So I have those two columns.  There wasn't room for a third column, but it would be helpful to also have handy the Supply Mix Directive itself, because, as I've said, we're working off the Supply Mix Directive.


So what I'm going to do for each issue, conservation, et cetera, is take you to the relevant provision of the Supply Mix Directive, the OEB report, and then the Issues List to show the alignment between the three.


So starting with conservation, the Supply Mix Directive sets out the goals for total peak demand reduction from conservation for 2010 and 2025, and it then sets out what is to be included as a conservation -- or within the definition of "conservation".


So on conservation, the supply mix sets out these specific targets.  The Board's report says:

"The IPSP will need to address how the costs of different types of conservation measures..."


Referring back.  Then it lists the types of measures that are in the directive.  So how are these to be compared in determining which portfolio of measures achieve the conservation targets in an economically prudent and cost-effective manner?

"The conservation target set out in the directive is also the minimum that must be achieved, and an economically prudent and cost effective plan may, however, contain greater quantities of conservation than required by the Supply Mix Directive, provided that those additional investments are shown to be prudent and cost-effective against other resources."


Now, so compare that to the Issues List.  The first question under the Issues List for conservation is:  Is the mix of conservation types and program types included in the plan to meet the 2025 goals economically prudent and cost-effective?  Which is the first question the Board asks itself.  Okay, so what's the portfolio of programs and conservation types to meet the target, and is it economically prudent and cost-effective?


Then the next question deals with the next issue, which is:

"Would it be more economically prudent and cost-effective to seek to exceed the targets?" 


So we recognize that targets are not expressed as a maximum target.  They're expressed as a target.  So we say:  Is it economically prudent and cost-effective to exceed it?  And that's the question the Board says it has to ask itself.


And then our final question - I think falls out of this - is it asks about the implementation schedule.  Is the implementation schedule for conservation an issue that is economically prudent and cost-effective?  


So it's not just kind of a pie chart, but it's an implementation plan.


The approach of the Board is to say, Well, what is the portfolio, and should you exceed the portfolio?  And that's what the question asks for conservation.


For renewables, it's largely the same approach.  So, the Supply Mix Directive sets targets for 2010, 2025, and, again, they're not presented to be caps or maximums.  The  Board says the first thing it has to determine is how do you compare -- sorry, I'll read it: 

"The achievement of these targets allows for the  economic prudence and cost-effectiveness of different renewable resources..." 


Because there's more than one type, obviously:

"... to be compared to one another to achieve the  target in an economically prudent and cost-effective manner." 


If I could stop there, the issue is:  What is the mix of the resources - which is what the Board wants to know - what is the mix of resources to meet the 2010 and 2025 targets.  Is it economically prudent and cost-effective?  Is the mix proposed economically prudent and cost-effective?  sorry, about that.


The Board goes on to say: 

"The renewable target set out in the SMV are minimums that must be achieved, and a plan may contain greater quantities of renewable energy than required by the SMV, provided that those additional investments in renewable energy are shown to be prudent and cost-effective against other resources." 


Again, the next question is:  Would it be more economically prudent and cost-effective to exceed the targets?  The first question is:  What is the portfolio to make up the target:  Is that portfolio economically prudent and cost-effective.  


The second question:  Should you try to exceed the target?  Would that be economically prudent and cost-effective?  


And, again, there is an implementation schedule.  The implementation schedule for renewables, as set out in the issues list here, brings in, of course, the concept of transmission, which is not really an issue for conservation.  It asks:

"Is the implementation schedule for renewable resources in light of lead times for supply and transmission economically prudent and cost-effective?"


So, again, it asks the questions that the Board said in the report that the Board has to determine to fulfill its mandate.


The next issue is nuclear base load.  The Directive  says that the plan should:

"Plan for nuclear capacity to meet base load electricity requirements but limit the installed service capacity of nuclear power over the life of the plant to 14,000 MWs."


So this is a cap, unlike conservation and renewables.   And the Board says that the OPA will need to demonstrate how the IPSP implements the nuclear energy portion of the Supply Mix Directive and whether the means by which any nuclear supply investments will be effected, by refurbishment or construction of new facilities, and how this is economically prudent and cost-effective.  


So, again, the issues list, following both the Directive and the OEB report, said:  What is the base load requirement?  This is after you take the contribution from existing resources from committed projects, planned conservation, planned renewable.  What is remaining base load requirement?  


We appreciate that that's an issue, and that's put in as an issue.  And then:  Is the IPSP's plan to use nuclear power to meet remaining base load requirements economically prudent and cost-effective?  


Then the third question picks up again from the Board's language explicitly:  

"Is it more economically prudent and cost-effective to build new plants or refurbish existing plants to supply new nuclear power?"


Coal-fired generation.  I've already read you the  Directive requirement; that is, to plan for the replacement  at the earliest practical time frame.  The OEB said in its  report that the OPA will need to demonstrate how the  schedule set out in the IPSP allows for such replacement in  the earliest practical time frame while ensuring adequate  generating capacity, electricity system reliable, and that the replacements plan is cost-effective and economically prudent.  So it really borrows from the language.


And, again, the issues list follows that approach.  The first question is, how do the existing planned conservation and renewable resources, and nuclear, because, you know, by the time we hit coal, we have the conservation, we have the renewables, we have the nuclear.  And then the question for coal is:  Well, what's left to replace?  What do you need to replace once you take the coal out, after you put all the other resources in?  


The way the question is framed, it's:  How do the existing and planning resources contribute to meeting the requirements of coal-fired generation?  What are the remaining requirements when you take away the coal-fired generation?  And then:  What is the IPSP's combination of gas and transmission resources to meet those remaining requirements in the earliest practical time frame in a manner that's economically prudent and cost-effective?


So there is a complete parallel, in my submission, in  the OEB's report on what the Board said has to be determined for coal, and then the issues list proposes for coal.


The next resource is gas.  And the OEB's report says:

"The OPA will have to address how the IPSP allows for the use of natural gas capacity at peak times, according to the Directive, and enables the pursuit of applications that allow high-efficiency and high-value use of natural gas in an economically prudent and cost-effective manner."


And the issues list asks the same questions, but in the  form of an issues list:

"How can gas be used for peaking, high value,  high-efficiency purposes?  How can gas-fired generation  contribute to meeting transmission capacity constraints?  Is the IPSP's plan for additional gas resources for peaking, high-value, high-efficiency purposes and for contributing to transmission capacity constraints economically prudent and cost-effective?"


You'll notice transmission capacity is embedded within  the issues for gas and for renewables.  The reason for that, when you go to the next piece of the issues list and on transmission, is -- it would be helpful, I think, to, again, go back to the Supply Mix Directive on transmission, because the Supply Mix Directive first says that the IPSP must strengthen the transmission system to achieve the achievement of supply mix goals set out in the Directive.


So, you know, you obviously have to tie the transmission into the supply resources that are being meant  to achieve.  So when there's a renewable plan, the renewable plan deals not just with the supply but with the transmission necessary to achieve the plan, so to achieve those targets.


In each one of the substantive issues on renewables,  on gas - the others, as well, but it's most clearly for the  renewables and gas - and facilitating those resource  requirements, you see the issues list incorporates the  transmission requirements into the components of renewables  and gas, because you can't really ask them separately.  You  know, the gas implementation plan is largely driven by  transmission enhancements to allow that to happen.


And so the first two bullets for the transmission  requirement and the Supply Mix Directive are tied to  implementing resources, and the third asks about promoting  system efficiency and congestion reduction, and that's on the issues list as well.  Does the IPSP promote system efficiency and congestion reduction?


So, again, it takes the language directly from the  Directive.


And, sorry, I didn't read what's in the OEB report,  but, you know, you can take that with you.  The point is  that there is a direct parallel for each resource type  between the Supply Mix Directive, the OEB report, and the  issues list.


And so our submission is that the issues list, as  proposed, addresses exactly what the OEB said it needed to  be able to address to carry out its mandate in this case.


The other point I wanted to make about the issues list  was that it allows for substantive review, very substantive  review.


Our submission is that this applies to every resource component of this list.


MS. NOWINA:  Mr. Vegh.


MR. VEGH:  Sorry, yes.


MS. NOWINA:  On transmission, then, in your issues  list, the only issue that relates to transmission is --  which issues relate to transmission?  Let me put it that  way.


MR. VEGH:  The issues that relate to transmission are the issues with respect to renewable resources.  So if we go back to renewable resources, the third issue for renewable resources asked about the implementation schedule.


The reason you have to do it that way, I think, is  that when you go to the Supply Mix Directive, you see the  Supply Mix Directive says:

"...to strengthen the transmission system to enable the achievement of a supply mix goals"


So you have to go back to the goals and say, well, how do you achieve the specific goal?  So the first one is renewable, and the second where this is explicitly dealt with is in coal.


MS. NOWINA:  Nuclear, actually.  I found it there.


MR. VEGH:  Yes.  Pardon me?  It is -- it certainly is in nuclear, though you'll find it's less of an issue in nuclear; right?  So it's -- true transmission is needed to facilitate nuclear.


MS. NOWINA:  All right.  So it's embedded in each of the resource --


MR. VEGH:  Yes, yes.


MS. NOWINA:  -- areas.


MR. VEGH:  Yes.  It's embedded in each of the resource areas.  Frankly, in some of them it's a bigger issue than others, right?  So for renewables, it's -- it really drives in large part the implementation schedule.  For nuclear, less so.


For natural gas, there's a relationship between natural gas and transmission, in the sense that natural gas-fired facilities -- you'll see the analysis in the plan -- the natural gas-fired facilities are -- you have local-area facilities that are specifically identified where they should go, because there's a need for transmission reinforcements.  So the alternatives are, either you reinforce the transmission system in a particular area or you build new gas-fired generation.  So it's embedded within the gas analysis, as well, explicitly.


And coal, of course, to replace the coal-fired plants means to replace, you know, to have the system -- to have the other facilities in place to replace those.  And so transmission upgrades are a component of that as well.


So when you look at the Supply Mix Directive, the first two bullets are, using transmission to achieve the supply requirements, the other resource requirements.  And so the use of transmission is embedded within those resource requirements. 


The third is more of a stand-alone around system efficiency, congestion reduction, all right?  So that third category of transmission that is dealt with separately on the Issues List is just as to the question:  Has the IPSP strengthened the system to promote system efficiency, et cetera?


And where you would find that one in particular is, if you go back to the question of compliance with the directions, question 6, bullet point number 3.


MS. NOWINA:  Thank you.  Dr. Balsillie has a question, as well.  That was yours?  All right.  Thank you.


MR. VEGH:  I'm sorry, was there another -- was there a question?


MS. NOWINA:  No.


MR. VEGH:  Thank you.  So my point is, when you go through the Issues List, an issue to you on this question of economic prudence cost-effectiveness, as I say, it's consistent with the directive, with what the Board said it has to determine, but also, each one of these, when you read the application, these are all very substantive issues. 


If you go to conservation and you say, What are the components of the conservation plan, both in terms of conservation types, conservation programs, the schedule, there is a lot of facts, assumptions, analysis, judgment, laid out in significant detail throughout the evidence, throughout the conservation section of the evidence, which lays out the conservation plan.


It's the same thing for all of the other components of the directive.  Renewables, comparing the types of renewables, doing a cost comparison of the types, taking into account the cost of transmission for the types.  All of that is dealt with in a lot of detail.  And all the facts, analysis, assumptions, exercises of judgment, those are all set out explicitly, transparently, and the review in this case on the economic prudence and cost-effectiveness of the plan in these areas, it's all fair game. 


So that will be reviewed.  All of the facts, assumptions, analysis, judgment relied upon in all of these areas of discretion, are completely in scope.  So we're not saying anywhere that the Board does not review this.  The Board does review this.  And it will be quite substantive, and you'll see the level of analysis that goes in.


And we -- the OPA appreciates that there will be lots of questions about this and lots of questions about the judgment, the facts, the analysis, and other experts may come forward with their own assumptions, facts, analysis in these areas.  And so this is -- this is a substantive review of the areas of -- of how the OPA exercised its discretion in the areas that were open to it.  And none of it's out of scope.


So by adopting this Issues List, you are simply saying the questions that we want to focus on -- we look at conservation, so what is the mix of conservation types and program types?  Is it economically prudent and cost-effective?  And you'll see there's a lot of detailed analysis of where those types came from, where the program types came from, why it is they're being put forward. 


People will have different perspectives, and you'll be in a position to evaluate the OPA's exercise of its discretion in those areas.


So this is a very meaty, substantive review that we're talking about.  It's not just a matter of, you know, interpreting -- compliance with the directive, to be fair, is more of a -- formulaic.  There's a lot of judgment in this part, economically prudent and cost-effective.  And, in my submission, that is where the real guts of this case are going to be addressed, but it should be addressed in a very constrained way, by reference to what was required, what the OPA was required to do to meet the directive, because, as I've said, that's what the IPSP is.  It's those areas of discretion left open to the OPA, and then you evaluate what the OPA did in those areas.


So it's very substantive.  So we are saying that the facts, assumptions, analysis, judgment relied upon to address areas of discretion are all in scope.  And so I'm not arguing scope here.  I think the question for the list is going to be the one I mentioned at the very beginning, the perennial one, on how much detail to put in the list.  But we're not making an argument that anything is out of scope if it has to do with the areas of discretion.


What I am saying is, out of scope is what I call in this slide, perhaps too glibly, "free-floating filibustering".  What I'm trying to say is that there has to be a point to it.  So there is a lot of analysis and data and judgment, and I'm saying that, you know, the review of that should be done with a point, and the point is within the areas of discretion.


So let me give you an example, because I know that's a fairly abstract way to present this.  And the best example, I think, is with respect to the demand forecast and reserve requirements.  You know that there is a lot of material on demand forecast reserve requirements.  And it's an important part of the case, because it finds its way into many decisions made by the OPA, the demand forecast and the reserve requirement.  It's relied upon throughout. 


And at slide 38, I just give you some examples of where this is relied upon throughout the case.  These are just examples.  There are more, but in choosing the conservation portfolio, there's a lot of -- you'll see when you read it, a lot of evidence on how conservation can contribute to meeting base load requirements, peaking contribution -- peaking requirements.  And so we're looking at a plant forecast which uses base load forecast, peaking forecast, how they can be met by conservation.


When you look at the nuclear component, the directive says "use nuclear to meet base load requirements".  Well, there's a forecast which sets out what is the base load requirement of the plant.


And another example where the forecast and the reserve are relied upon is in coal-fired generation, because, as I've said, the approach of the plan is you have to replace coal, so you look at, well, what does coal contribute to your system?  How do you meet that contribution through conservation, through renewables, through all your resources, and then what's the remaining requirement after you pull coal out?


Well, that remaining requirement is largely determined by, you know, your forecast requirements, your reserve requirements, et cetera, and then, of course, the peaking requirements for gas-fired plants are driven by the peak forecast demand.


So we're not saying that any of that is out.  To the extent that the OPA is putting forward a plan that relies upon the forecast and the reserve requirements, those can be tested.  So if the OPA says, If peaking requirement for gas is X, and, therefore, we need this much gas in the plan, of course you could test the forecast for the peaking requirement, and that forecast looks at demand, looks at reserve requirements, has a definition of "peak" that people will perhaps want to challenge, and you would address that challenge.  So all of that's in. 


What we're proposing, though, that is out is a free-standing review and analysis, in this example, of demand forecast and reserve requirements.  We don't need a hearing just to address the issue on its own and without context what is the forecast, what are the reserve requirements, without reference to how these are being used in the IPSP. 


So we're saying, to the extent it's relevant for an  IPSP decision, it's all in the scope, but we shouldn't just spend several months speculating on the forecast:  Is this a good forecast?  Is this reserve requirement appropriate?  There has to be some materiality to it.  You know, appropriate to what?  


If the OPA is relying on it, then it's fair game, or, even if the OPA is not relying on it, but someone else says, You got the peak forecast wrong, you have the peaking requirements for gas wrong because your forecast is wrong, well, then let's look at what the peaking requirements for gas ought to be and question the assumptions that are in the forecast. 


All we're really saying is there is no value in carrying out a stand-alone review of something as big as a forecast.  You carry out the review by reference to what the decisions are made in the IPSP.  As I said at the beginning, to know what the IPSP is, you start with the Directive; you go from the Directive to the IPSP.  The IPSP has those areas of discretion.  


Those areas of discretion rely on all sorts of facts, assumption, judgments, analysis, and then it's fair game to question all those assumptions, facts, judgments, analysis.  But let's not just question all the facts presented in the IPSP as a stand-alone issue, as a free-floating kind of issue. 


In other words, you come to the forecast.  I wouldn't say that the OPA has to defend the forecast as such.  I would say that the OPA has to defend the forecast that it relied upon to the extent it relied upon in making the IPSP. 
So for those submissions I'm proposing the issues list be as it is and not include, for example, a free-standing issue, of, Is it a good forecast?  You know, it's good by reference to what, not, Is it an appropriate forecast?  By reference to what?  


There has to be a point to it.  And the point is, again, driven by the areas discretion left open under the supply mix directive. 


I want to pause here for a minute.  I'm at slide 40,  and I'm about to sort of change direction a bit and talk  about some of the submissions raised by the parties.   I  want to summarize where I was and what, in a sense, our case  in-chief is, in support of the issues list we put forward. 


And the components of our submissions are, first, that the context to this review is that the Board is acting in its capacity as an economic regulator to provide a financial check on the plan in light of the OEB's and the OPA's statutory mandate. 


The OEB's statutory mandate exclusively relates to two issues for the IPSP.  One is compliance with the Directive.  The other is economic prudence and cost-effectiveness.  The third is that when looking at the IPSP, you should characterize that by reference to where the IPSP begins,  where the Directive ends, and the IPSP are the areas of  discretion left open by the Directive. 


And the issues list should be addressing economic prudence and cost-effectiveness in those areas of discretion, and that's what this list proposes to do. 


So what we're proposing is a case which follows the  path of the Directive, which follows the path of the  legislation and which is consistent with what the Board  says it has to determine to meet its mandate. 


And this will lead to lots of very substantive, meaty,  tough issues on the economic prudence and cost-effectiveness of the choices made in those areas of discretion, but it's focussed by reference to what are those areas of discretion.  What is the IPSP?  It's not just a stand-alone review of 75 pages, 7,500 pages of materials; we'll start at page 1, ask a bunch of questions and finish with 7,500. 


So this is a path that we're proposing that the Board  follow. 


There are other paths put forward by the parties that I wanted to touch on.  These are at slide 41, and I think  it's important to consider these not just in the context of  specific issues that can go on the list or not go on the list, but there are three really fundamentally different approaches that are being put forward to the one that the OPA has put forward.  


And I characterize these at tab 41, slide 41, of different paths for the Board to follow, for what this hearing would look like and for what the Board's decision would look like. 


I'm going to make submissions on each of these paths.  And what I'd like you to bear in mind, with respect, when I make these submissions, they will be more formal submissions about why they may not be inconsistent with the legislation or the Directive, so they'll be formal in that sense.  But also bear in mind what the hearing is going to look like. 


We know we're going to have a long hearing with a lot of detailed information, so ask yourself which path you want to follow.  What should this hearing look like and what would it look like if we followed these different paths?  And also ask yourself:  What is your decision going to look like?  Is this going to be a hearing that will elicit the information that you need to make a decision in this case?  I know it's an important responsibility, and the goal of the hearing is to provide that information, so that you can carry out your review. 


So that's the first thing, consider the path of the  hearing and the decision. 


And also, and I say this with all respect, it's  important at this stage to choose a path.  These approaches, I submit, are mutually exclusive in many ways.  And this isn't the opportunity to do a lot of sort of balancing of, well, it would be nice to go down this way and that way and that way, and we'll see how it all plays out in the hearing. 


I think it's important at this stage to identify what is the path we ought to be going down. 


I've submitted what the OPA proposes as a path, and I'd like to now go through some other paths that have been offered to you and submit to you that you should reject those. 


The three different paths -- there are three different  alternatives that are offered.  The first is what I call a  totally unconstrained wandering through the application.   That is, we start at page 1 and finish at page 7,500 and see where we are at that time.  It's really just a meandering walk through the evidence. 


And this is a proposal put forward, I'm going to point  to my friend Mr. Shepherd on this -- this is really how I  would characterize the SEC's proposal on what path we should be following.

So that's totally unconstrained.   


The second approach is to have some constraints, but you don't find those constraints in the Directive or the  legislation, you find those constraints in the OEB filing guidelines, which is part 2 of the report that I talked about.  And that's more of a discovery walk, because the purpose of this path is to create more and more discovery, but it's not always clear what the point of this discovery is.  There are some constraints, but it really is an exercise in discovery. 


And then the third approach, it's not a walk.  This is  one is more of a dance.  It's a dancing around the terms of the directive.  And these are very subtle departures from  the Directive, and subtle departures that would lead to fundamentally different types of hearing.  So I'd like to go through all three approaches. 


MS. NOWINA:  Mr. Vegh, I can't resist the temptation  to ask you what witty title you would give to the OPA's path. 


MR. VEGH:  You know, I thought of the path of  righteousness, but I thought that was a bit much. 


MR. RODGER:  Panel, could I offer the one-way street,  the express lane, for approval? 


MS. NOWINA:  You set yourself up for that.  Go ahead. 


MR. VEGH:  Well, thank you.  Thank you, Madam Chair. 


So another alternative path is what I call the  meandering walk.  And this is addressed in a few different  submissions, but I think it's articulated quite well in the  SEC submission because it's premised on the argument that  it's inappropriate for the OEB's role to be restricted to  making checkmarks on a list to confirm compliance with  government directives or legislative requirements.  


And, instead, the role is to exercise independent judgment as to whether the IPSP works in a practical sense. 


So that's it; that's your mandate.  Does the IPSP work  in a practical sense?  Forget about the legislation, the  Directive.  Just, does this thing work? 


And in fact, it is puts forward that you should be  exercising your independent judgment, and it is exercised,  really, independently of the terms of the directive,  because review and compliance with the determine terms to  have directive is just too limited.  


And when you go through the submissions at paragraph 12, the submissions refer to what the OEB says around, say, conservation target.  You will do the conservation targets aimed to achieve -- sorry, aim to achieve the targets.  I'll read it:

"Does the IPSP define programs and actions aimed to reduce projected peak demand by those numbers?"


And the submission is made, Well, that's pointless.  Why would anybody want to do that?  It's not interesting.  It wouldn't lead to an interesting hearing.  So we shouldn't do that.  Instead, you should be just doing -- exercising your independent judgment to see if this works, and that can take you into a broad range of areas.  


In fact, the areas that are proposed are so broad that what's offered up in the submissions are just examples of where you may want to go, depending on what, I guess, what people feel like at the time. I counted roughly -- I could be corrected.  I think I counted 85 additional issues to be added to the list.  But these issues are provided just as examples.  


So, you know, this is going to -- there are several more.  These are just samples of things you might want to get into.  So I thought I would pull out some of those samples and bring them to your attention to just consider again, if you follow this path, what kind of hearing are you getting into?  Are you going to elicit the information that you need to make a decision in this case, in light of your statutory mandate? 


And so some of the samples I pulled out are included at slides 44 and 45.  As I say, the hearing becomes eventually effectively unconstrained.  And we will be looking at issues such as considering the impact of Canada's position on Kyoto, its successor treaties, and in particular the potential introduction in the near term -- maybe some people know things that others don't -- of a carbon-trading market affecting Ontario emitters. 


How about if the Board creates stretch targets for conservation renewable power?  Even if it's more expensive to do so, if it's hard to achieve, it's still worth the risk, whether for economic, social, environmental, or other reasons.  And "other" means any other reason.  Forget about economically prudent and cost-effective and the areas of discretion left by the directive.


We should also walk into considering -- or the Board should be having a hearing on what is the OPA's role in introducing new efficiency technologies into the marketplace.  The submissions are, that's not fully embraced, and the Board can assist all parties by reviewing that aspect of the plan. 


The Board should consider whether the OPA should be more proactive in partnering with school boards and others to teach the conservation culture to the next generation. And of course, even the shutdown of the coal plants aren't out of bounds under this review.  To what extent should continuation of coal availability beyond 2014 be considered to deal with project capacity shortfalls -- sorry, projected capacity shortfalls, I think it says, during that period?


The key assumption -- and this is just a sample -- was provided as a sample.  And when you look behind this a bit, why is it appropriate to turn this hearing into this kind of wide-ranging, unconstrained review, this meandering walk?  I think the assumption is that an OEB hearing is the appropriate place to deal with all energies (sic) of energy policy, because it's superior the political system.  Remember I said at the beginning that in the OPA's submission, it's totally appropriate that the Minister be the one to determine the political issues, because those are political issues, and if you want to know what the wishes and values of the people of Ontario are, it's perfectly appropriate to go to the government, and the government tells you what those are.  


And technocrats like those at the OPA and the OEB, that's above our pay scale, and it's totally appropriate for the government to be doing that.  This assumption is just not accepted in this approach.  This approach says that the Board's review of the IPSP would be a failure if the result is that important interests are forced to seek other routes - political, media - to speak their concerns.


And there's an assumed illegitimacy in the political process that led to the directives and the legislation which I just -- is not consistent with the Board's mandate and the OPA's mandate.  If the government does not like the outcome of the IPSP, and if people want to lobby the government to change the Supply Mix Directive, that's the appropriate place to be raising those points.  You don't come and raise those points to the OEB or to the OPA.


So this approach -- and maybe I'm reading too much into this, but it doesn't seem to me to respect the constraints of the division of authority between the Minister and the OPA and the IPSP; rather, it says everything starts now at an OEB hearing, and everything is up for grabs.  That's the meandering walk.


The second approach that's been put forward is what I have called the discovery walk.  And this is really saying that the Issues List -- what they should do is replicate the filing guidelines.  Remember the filing guidelines were Part 2 of the OEB's report?  And Power Workers puts it this way, that the filing guidelines speak to the specific factual issues that stakeholders and the Board identified as requiring regulatory review. 


AMOCO makes this submission, as well, so don't -- you know, the Issues List should be:  Has there been compliance with the filing guidelines in Part 2 of the report?  


So what this does, again, it takes a hearing towards a different path.  It turns into a discovery process based on the filing guidelines.  And the question is:  Have you met the filing guidelines?  And we have concerns with that approach that are set out starting at slide 48.


The first is that the guidelines, which is Part 2 of the report, doesn't identify the questions which the OEB must address.  It's just saying, Give us this information.  Provide us with this information.  


It is a separate issue entirely from compliance with the Regulations.  So you could comply with the guidelines but still not meet the requirements of economic prudence and cost-effectiveness.  Or you can meet the requirements of prudence and cost-effectiveness and not file all the material requested in the guidelines.


So what you'll be doing is sort of creating a parallel hearing into a different issue, not, have you met the requirements of the directive, but have you met the requirements of the guideline.  And the guidelines themselves were never intended to perform this type of function.


The quotation I've set out at page -- slide 48 starts with the -- or, sorry, is a quotation from the Board's report on its approach to the IPSP.  I've read you the section earlier introducing Part I of the IPSP.  That was on a previous slide, where the Board says Part I sets out the areas where the Board has to make determinations in accordance with its mandate, and then Part II is the guidelines.  And this is what the Board said the purpose of the guidelines is -- are -- is:

"The filing guidelines set out in Part II reflect the Board's current view as to the information that may be required to fulfil its statutory mandate.  The Board recognizes that while there is some merit in providing guidance in this regard, there is also a need to maintain some degree of flexibility.  The OPA is responsible for making its case for approval of the IPSP and its procurement processes to the satisfaction of the Board.  It retains the right to do so in a manner it considers most appropriate."


So the Board never said that the filing guidelines become the Issues List.  That was never the purpose of the filing guidelines.


Also with the filing guidelines, we have to remember, they were produced during the development of the plan, prior to the plan being completed.  I think they were produced in December 2006.  They provided guidance.  As I said, they weren't meant to provide the issues.


The other thing is that the interim -- most of -- I think virtually all the information requested in the filing guidelines is there somewhere in the evidence, but we haven't structured the IPSP to reflect the filing guidelines.  It's structured to reflect the IPSP.


So the information required in the filing guidelines, I think most of it's provided.  If the Board requires more information throughout the course of this hearing, through interrogatory process, from others, through yourselves, you'll get more information.


So it's not a question of whether or not you'll get the information.  The question is, do you structure the hearing by reference to the filing guidelines?  And it's an added complication to sort of go back to the filing guidelines and say, Oh, what did the Board require in -- think it was going to require in 2006, as opposed to saying, Well, what does the Board require now, by reference to the IPSP is filed, the areas of discretion left open by the IPSP. 


And there's no reason to sort of privilege the information that's filed in accordance with the filing guidelines.  There's lots of information that's provided in the IPSP that's not requested in the filing guidelines.  It's just presented because the OPA had to create that information to come up with an IPSP.


So the guideline approach, in my submission, is inappropriate, to the extent that it seeks to structure the Issues List by reference to the filing guidelines.


And then the final approach that's being offered, the third path, is what I'd call the clever dance.  And it's called a clever dance because, instead of starting with the language of the directive, the approach is, you take the language of the directives, you include it, but then you tweak it to do something else as well.  And in my submission, that's not the preferred approach. 


So let me -- and this is largely put forward by GEC.  GEC starts -- and the starting point, as you'll recall from the Issues List, is, you look at what the directive says and say, What's left open after that? 


The GEC approach doesn't start with what the Directive says.  It asks whether there's a reasonable place basis for planning for all of the resources, CDM, renewable, nuclear, coal, natural gas transmission, so it's much more open-ended.  


Let's look at whether or not the approach taken to these resources is reasonable, not does it comply with the Directive.  That's, to me, a fundamentally different approach.  It is much broader.  If the Directive starts with an approach, say, about a gas, peaking, high value, that's where the OPA, then, obviously starts.  And, as I said, everything in the OPA's analysis is fair game by reference to whether it was reasonable.  But you don't start with an open-ended question:  Was the OPA approach on each one of these resource types reasonable?  You start with:  What you were required to achieve?  How did you try to achieve it, and was your approach to achieve it reasonable?


The second thing that comes out in the GEC submissions, it adds an additional requirement that the OPA's priorities must respect the Directive.  It uses the term "respect" and asks whether there are other priorities that respect the Directive that are preferable.  


Now, again, the requirement here is not to comply with the  Directive, but to respect it.  I'm not even sure what that means, but it seems to go well beyond that.  You're kind of looking more in principle.  Is it consistent with the principles of the Directive?  So it's much more open-ended.  And this does invite this hearing to develop its own planning criteria, if it more respects the Directive.


The issues go on:  Has the OPA considered risk and  uncertainties in the plan - which, fine, that's key to the  plan - and in the planning environment?  Again, there's the additional requirement of a planning environment, which is not entirely clear.  Does the IPSP appropriately facilitate the development of new technology?  And this is stated as if this was a requirement somewhere that the IPSP actually achieve this.  Does it appropriately do this?  This suggests that there was a requirement that the IPSP facilitate the development of new technology.  If there is in the new Directive, I haven't seen it. 


It says does the OPA's preferred plan - and that's a very tricky word as well - does the preferred plan conform to directives, legislation, stated priorities, or to  preferred priorities, or is there a preferable plan? 


There's only one plan here.  I don't know where this characterization comes of the IPSP a preferred plan?  It's the only plan on the table.  The Board can approve it, the Board can send it back with its comments, but the purpose of this exercise is not to develop other preferred plans.


So this approach, as I say, kind of tweaks the  directives.  It's not clear where all of them are going, and I appreciate it's fair to say I'm speculating a bit on what it means to change these words.  And so my submission is that the appropriate approach is not to change those words.  Use the words that the Directive gave to you and that the Legislature gave to you.


Those are my submissions on the IPSP.  I do want to turn to the procurement process and First Nations consultation.


On the procurement process, again, that's stated as part 2 of the issues list.  The Electricity Act says that, "The OPA shall..."


And I'm quoting from slide 52:

"... develop appropriate procurement processes for  managing electricity supply, capacity, and demand in accordance with its approved IPSP."


So the test in the legislation is to develop the appropriate procurement processes, and that the processes must be reviewed by the OEB.


So the OEB's review is confined to the appropriateness of the process, and the issue that's being put forward is:  Are the OPA's proposed procurement processes appropriate  to manage electricity supply, capacity, and demand in accordance with the IPSP?


It's a simple issue.  I think some people are finding it too simple.  But that's what the legislation says the OPA has to do.  


There are two key points that do come out of the submissions that I want to address.  The key point is that the OEB's review is the appropriateness of the procurement process, or procurement processes, to be more accurate.  It is not a substantive review of procurement contracts.  Many people say, Let's look at risk allocation.  Well, risk allocation is about procurement contracts.  That's what contracts do.  They allocate risk.


The Board's review is supposed to be with respect to the process, not with respect to the contract.


The other key point, and I'll get to submissions made  in that area... Well, actually, that's really all I have to  say on that.


In terms of the risk allocation issue, which many parties raised, that would go beyond the scope of the OEB's review, which was just to look at the process.  If there were ever a case where the government distinguished between process and substance, or the Legislature did, this is it.  It would have been very easy for the Legislature to have  asked the OEB to review procurement contracts.  It didn't do that.  In fact, the only time it talks about the substantive requirements of procurement contracts is through regulation.


The government has a regulation-making power governing  procurement contracts, and the legislation says that only  contracts that comply with those regulations are, you know,  enforceable procurement contracts.  The government has said  it will deal with the content of procurement contracts by  regulation.  It has not asked the OEB for that review.  It  could not be more explicit.


The other key element, with respect to procurement process, is that the procurement processes are developed by the OPA, the processes are reviewed by the Board, but the procurement process is exercised by the OPA.  The Board did not supervise the exercise of the procurement process.  And if you go to slide 54, you'll see the statutory provisions I'm relying upon in support of that.


First, there is a quote from section 25.32(1) of the  Electricity Act.  It says: 

"The procurement process is to be exercised when the OPA considers it advisable."


It's not a matter of the OEB approving how and when the OPA exercises a procurement process.  And if you go to the procurement process regulations, these are regulations  passed under the Electricity Act.  And they are included in  the Board's report on the filing guidelines.


The procurement process regulations, there are two sections.  Section 1 says -- these are pre-conditions to what the OPA must carry out before exercising its procurement process.  Subsection 1 says: 

"The OPA shall not commence the procurement process under  Section 25.32 of the Act unless it has in consultation with interested parties made an assessment of the capability of the IESO-administered markets or the likelihood of  investment by other persons."


So this is before exercising the procurement process what the OPA must do.  It's not a part of the procurement process; it's before exercising the procurement process.


Similarly, in subsection 2, there are pre-conditions to commencement of the exercise of the procurement process.  So the OEB is not being asked to review how and when the OPA exercises the procurement process.  And the consideration of factors and the assessment of the IESO-administered market and other persons to make investments, these are all for the pre-conditions.  


But the OPA is to do those pre-conditions prior to exercising the process.  It is not part of the review of the process.


So our submission on the procurement process is the test of appropriateness, and the OEB is not through that given a mandate to review procurement contracts or to review how the procurement process is exercised.


I wanted to complete my submissions by reference to the Aboriginal Peoples' consultation as issue 3.


This is a substantive issue added to the list.  The  initial issues list did not have this issue.  The OPA put it in after reading party submissions.  And the question is  phrased as follows.  It's on the revised Issues List:

"Have all Aboriginal Peoples whose existing or asserted Aboriginal or treaty rights are affected by the IPSP or the procurement process been identified, have appropriate consultations been conducted with these groups and, if necessary, have appropriate accommodations been made with these groups?"


The language that is being proposed here is taken right out of the Board's most recent treatment of this, which is in EB-2007-0050.  That's the Bruce-Milton case.  And I referred to that earlier in the context of the Issues List. And if you want to make the comparison, it's at tab 1 of our attachments to the PowerPoint presentation.  There's a heading entitled "Aboriginal Peoples Consultation". 


And all we've really done is -- sorry, all that the OPA has done in stating the issue is replace a reference to the project.  So in the Bruce-Milton line hearing, the reference was made to "have all existing or asserted Aboriginal treaty rights affected by this project".  We've said "affected by the IPSP or procurement process".  It's not meant to -- no intention to substantively depart from that.


Now, the OPA's approach to this is follow -- is to, really, look at the OEB's Aboriginal consultation policy, which is also included in our materials at tab 7.  And the OEB's Aboriginal consultation policy says that when determining an asserted rights to -- with respect to consultation of Aboriginal Peoples, the OEB will require applicants to file information, and then the information is set out as an appendix to the document. 


And you'll find in the OPA's evidence, there is the evidence that the Board is looking for on the OPA engagement.  That's set out at Exhibit -- well, the references are on slide 55.


So the OPA's approach to this has been to look at it to say the OEB has set the issue that it wants to determine for Aboriginal Peoples consultation.  It sets the information that it requires to make a determination on Aboriginal Peoples consultation, and the OPA provided that information.


So the OPA -- I believe that the appropriate way to address this issue is to add this issue to the list, in the same language as you did in Bruce-Milton. 


Now, adding it to the list is not a concession that these rights are triggered in this case.  It's just acknowledging that that is an issue in this case, and so we wouldn't want to mislead people to draw the wrong conclusion by that.  But it is an appropriate issue, or we submit and accept that it's an appropriate issue.


We do frame it in the language of Bruce-Milton, and there are some different approaches proposed as to how to frame this issue.  And I'd like to deal with those specifically before handing it over to Mr. Zacher.  And these start at slide 56 onwards. Slide 56, you'll see this issue -- the issue is drafted and proposed to be expressed differently by the Metis Nations of Ontario and by the Saugeen.  And they phrase the issue a little differently. 


They say the issue should cover both the IPSP and the projects it contemplates.  And our submission is that the issue here should be addressed to the IPSP, should not make reference to projects contemplated in the IPSP.  Those projects, you know, big electric -- electricity projects, infrastructure projects, whether in the IPSP or not, may trigger a duty to consult.  And there's going to be all these subsidiary issues that go with that, such as who owes that duty?  Who can claim it?  When is it triggered?  What does it consist of under the circumstances?  Et cetera. 


And those questions are going to have to be determined by appropriate authorities at the time that any project comes forward.  I don't think this Board's going to be in a position to make that determination for every project contemplated in the IPSP.


Similarly, on slide 57, there's a reference to not just projects contemplated in the IPSP but the implementation of projects contemplated in the IPSP.  And again, the implementation of projects, whether in the IPSP or outside of the IPSP, they will involve a large number of public- and private-sector actors.  


The OEB will be involved -- may be involved.  Other agencies may be involved. The OEB review in the IPSP is not the forum to start to prescribe the appropriate mechanisms for all projects for First Nations consultations with respect to all projects that can be characterized as being an implementation of the IPSP.  Those will simply have to be addressed with respect to the specific projects.


And we appreciate, the OPA does appreciate, that complexity of implementation of projects is an important issue with respect to First Nations.  And the OPA has raised this issue with the Ministry, with the Minister of Energy.  I think everyone in the room is aware of the complexity of the approval process in this province.  The reference to the OPA's formally bringing this to the Minister's attention is at slide 57.


Right now the fact is, I think, what's going to be required is that when projects are going forward, decision-makers, OEB and others, well, they will just have to make an independent determination based on the facts and the law at that time, their policies that are in place at that time, about whether or not consultation has been adequate.


Slide 58 deals with the request -- and there's a typo.  I say -- it's "Metis Nation of Ontario".  It should be "MNO" -- suggests that what we should be addressing in this case is how to deal with appropriate consultations in future iterations of the IPSP.  You know, that's next time around.


Now, the OPA has committed to ongoing engagement with First Nations and Metis people for future iterations of the IPSP.  But the fact is, this is again not something that can be addressed in this case. This involves over 150 First Nations and Metis community, that terms of engagement will be addressed.  It shouldn't be dictated here.  It will -- in a future IPSP you'll have to again look at the nature of the engagement and determine for yourself whether or not that was appropriate under the circumstances, as opposed to trying to write up the protocol here in this case.


The other important part to bear in mind is that what we're talking about here is planned development, because this looks like the next IPSP.  The planned development is something that the government deals with extensively in regulations.  The OEB's primary job is not to address planned development of the next IPSP.  It's really around the economic prudence and cost-effectiveness of the current IPSP.


And just a couple of more submissions.  The next issue on slide 59 is expressed differently by different parties.  And the question is, you know:  Does the IPSP adequately address unique needs and realities of Aboriginal communities, include things such as set-aside rights, social, economic, political, environmental issues?  And, you know, again, when we pull back and ask:  Is this really an appropriate part of the IPSP, what the OEB should be considering in its review of the IPSP, our submission is that it really does go beyond the OEB's mandate. 


There are many issues, of course, here that are important, and that the OPA has advised the government that the OPA has learned in its engagement with the First Nations and Metis people, and has presented those to the government for the government's consideration, which are really not, with all respect, an OEB matter.  And the OEB has said this consistently.  And I have another quote here from the low-income-rates decision, where the OEB says that:

"Income redistributive policies are at the core of the work done by democratically elected governments.  The Board is of the opinion that, had the government wanted the Board to engage in such a fundamentally important function, it would have specifically stated as such."


Now, that's -- you know, if that's true with respect to rate design, that you don't believe the government has given you a mandate to go beyond the cost causality in rate design because it's a fundamentally different approach, if that's true there, then that's true in spades here, with respect.


On slide 60, this is maybe perhaps more a matter of organization than other things.  The proposal is put forward as issue number 5 by the Metis Nations of Ontario:  Were costs and/or impacts on existing or asserting rights factored into the IPSP? I think this issue is covered off in the issue as stated.  And maybe I'm missing something, but I think it is covered off in the issue as stated for Part 3.


Another issue that's proposed is to separately identify the procurement process.  And this is maybe just a matter of drafting.  We've included the procurement process as part of the statement of is it issues.  So the issue asked about existing or assertive Aboriginal treaty rights affected by the IPSP or the procurement process.  We accept that they're both covered by this.


A question comes up that I'm not really clear on the issue being proposed, with the Metis Nation of Ontario, issue number -- sorry.  Before I get to that one, the Nishnawbe Aski Nation, and this is on slide 60 of the last bullet, addresses the issue of remote communities and wants that addressed in the IPSP.  But, by definition, the IPSP only deals with the Integrated Power System Plan.  It doesn't deal with remote communities.


Finally, there is a question about whether there has been appropriate consultation with respect to procurement processes.  I think that's the content of the procurement process, and this may or may not be in scope.


If the question is, you know, was this considered in developing the procurement process, then that is in scope, as framed in the issue list.  But it's not really clear, if what's being proposed are substantive set asides for procurements for First Nations from OPA procurements, then our submission is that that would be out of scope.


Thank you.  Subject to any questions, those are my submissions.  I'll hand it over to Mr. Zacher now to complete the submissions for the OPA.


MS. NOWINA:  Mr. Zacher.


SUBMISSIONS BY MR. ZACHER:

MR. ZACHER:   Good morning, Madam Chair, Panel members.


MS. NOWINA:  Sorry, we have some feedback, if we can sort out where that's coming from.  


MR. ZACHER:  Is that better now?  Maybe I'll try another mike.  I'll try and turn my BlackBerry off.


Is that better?


I'm just going to change chairs.  Give me one sec.


All right.  I will try to pick up where Mr. Vegh left  off.  And just to put in context, I think in terms of points of departure, Mr. Vegh has set out the most important thing is that it's critically important to start out with the right questions and to start out with the right issues framework.  And our submission is that the OPA's revised issues list does that.


We say that list is sufficient.  It's not necessary to  populate it with additional sub-issues.  That said, there are certainly issues amongst the issues that have been proposed by various intervenors that could be slotted comfortably underneath some of the issues framework that we've proposed.


On the other hand, there are issues that are clearly out of scope, and that is that the subject matter of those  issues can't just be rephrased or wordsmithed -- the real subject matter of these issues is improper.  It's not within the scope of this proceeding, and that's what I intend to address.


I will try to be as efficient as possible.  Mr. Vegh has already addressed certain issues that are out of scope, either explicitly or implicitly.  I won't rehash that ground.  And rather than go through each intervenor in turn, I will try to deal with these issues as a group and I'll try to explain why particular groups of questions are inappropriate, and then I will, after that, run through and identify specific intervenor questions that we say are  inappropriate.


The first group of questions that we submit are out of scope are what I'll call implementation procurement questions.  And these are questions raised by intervenors that have to do not with whether the plan itself complies with directives or is economically prudent and cost-effective, but has to do with implementation of the plan. 


And these sort of questions fall into two typical buckets.  One have to do with the sort of policy and  regulatory changes that would have to be made to facilitate  implementation of the plan, and then there are another group of questions that have to do with the sort of conditions that intervenors say ought to be attached to the manner in which the OPA procures resources. 


With respect to the regulatory and policy questions, these are really not issues that properly fall within the OPA's mandate as planner or within the Board's jurisdiction to review this plan.  They are really more results or outcomes of an approved IPSP or of the Supply Mix Directive itself.


And starting first with the OPA's mandate, the OPA has  been mandated to prepare a plan.  In doing that, it has to  take into account the existing regulatory and policy  framework.  That's not to say that in the new IPSP  environment there are not going to have to be regulatory and policy changes.  And, in fact, there are areas where the OPA has recognized in the IPSP that the potential need for policy change.  


And in that regard, the plan can be a catalyst for change, but that doesn't transform the primary role of the OPA, which is as planner.  And, more importantly, in terms of the Board's mandate, the Board's mandate to review this plan as to whether it complies with the Directives is economically prudent and cost-effective does not confer on this Panel the authority to take into account all of the possible regulatory and policy changes, some of which relate to OEB code, some of which relate to all sorts of other regulatory and policy issues, and to make determinations on those matters.


Those are things that are important, but fall to be  determined at another time.


And, in fact, it's consistent, the Electricity Act talks about the Board's responsibility for facilitating the implementation of approved Integrated Power System Plans.  Similarly, the Board guidelines talk about the Board's role in facilitating plans after they have been approved.  This is really something that is an issue that has to take place outside of the IPSP, contemporaneously, parallel to it or afterwards.  


And the Board's recent initiative with respect to generation and load connection costs is a perfect example where the plan properly provided a catalyst for regulatory initiatives, but it's not something that properly falls within the plan itself.


In terms of the second sort of bucket of issues,  procurement issues, the legislation is very clear in terms  of demarcating what is properly the subject of the Board's review in this hearing, which is whether the procurement processes proposed by the OPA are appropriate for managing and implementing the IPSP, and whether they comply with prescribed principles, from, on the other hand, the considerations that the OPA subsequently has to take into account before it enters or commences procurement processes. 


Those are two different things.  The first is within the Board's jurisdiction.  The latter is not.


With that background, if I could turn as an example to issues which have been proposed by AMOCO.  I don't know if you have a binder with submissions, but I can read the questions out if that's...


MS. NOWINA:  We have it, Mr. Zacher.


MR. ZACHER:  If you look at, for instance, issue 4.1, AMOCO asks the question: 

"Does the procurement process comply with Ontario Regulation 426/04.  Specifically in developing the procurement process, has the OPA done the following:  Made an assessment of the capability of the IESO-administered markets to meet the need for electricity supply or capacity..."


Et cetera, et cetera, or, 4.2:

"Made an assessment of the likelihood that  investment by other persons will meet the need for  electricity supply or capacity as identified in an  assessment made under section 25.29."


And if, in fact, you look at the bottom of AMOCO's submission on the last page, they refer to the section where it says:

"The OPA shall not commence the procurement process under 25.32 of the Act unless it has consulted with interested parties, made an assessment of the capability of the IESO administered markets to or the likelihood that investment by other persons will meet the need for electricity supply or capacity."


Et cetera.  These are -- in other words, these are considerations which the OPA is statutorily bound to take into account once its procurement processes have been approved and before they commence those procurement processes, but it's not part of what the Board is to review in this hearing, which is:  Are the proposed procurement processes in accordance with the prescribed principles?  Those are two different questions, and this issue confuses them.


If you would flip to submissions by APPrO.  And these aren't phrased exactly as issues, so hopefully I'm discerning them correctly.  But on the first page, under paragraph number 1 of APPrO's submission, it says -- it asks whether the OPA should be explicitly authorized to negotiate follow-on contract arrangements with non-utility generators where such follow-on contract arrangements are economically prudent and cost-effective, well prior to the PPA term date.


And if you flip to the second page, under "Procurement Processes" at the bottom, the question is:

"Should non-utility generators be considered sole proponents for purposes of the procurement process?"


And so, again, both of these questions, to the extent they're aimed at the procurement process, are not appropriate for consideration on this review.  They have to do with the entering into procurement processes after such processes have been reviewed and approved by this Panel.


Looking at APPrO's submission again on the first page, under paragraph 2 - and this is the sort of policy regulatory issue that I'd alluded to - APPrO says:

"The OPA should take all reasonable steps, including making recommendations to the Government of Ontario and the Board, to bring about the legislative, regulatory, and administrative change necessary to facilitate the implementation of the IPSP once approved."


And, again, this miscasts the OPA's role, its mandate, and the proper review function of this Panel, which is not to enter into considerations of what the wide range of potential policy regulatory changes could be made to facilitate implementation of the IPSP.  That's an important question, but it ought not to be a part of this review.


Flip to the submissions of Bullfrog Power, question 2(b).  Bullfrog Power says:

"In compliance with the directive, should the OEB direct the OPA to procure and retire on behalf of Ontario ratepayers the environmental attributes associated with new renewable electricity in the IPSP?"


I don't -- I submit it's not really a question as to compliance with the directive.  The directive doesn't indicate that.  But to the extent it has to do with procurement, again, it's an issue that falls to be considered after the procurement processes have been reviewed and approved in this process.  It's not part of your review mandate here.


Turning to City of Toronto, pages 7 and 8 are where the City's proposed additional lists are laid out.  Issue (g):

"How will the regulatory approvals for the non-near-term matters identified in the IPSP be addressed in the future?  Will possible streamlining of approvals foreclose the normal-course review and public-interest considerations for matters such as leave-to-construct applications?"


And for the same reasons alluded to, this isn't something that's within this Panel's jurisdiction to pre-determine how subsequent Board Panels or subsequent tribunals will deal with projects that were part -- that have been part of the IPSP. The Board has indicated in its filing guidelines how certain near-term transmission projects may be dealt with in order to accomplish streamlining benefits if possible, but this question goes much beyond that.  It talks about streamlining in general, and it's not -- as it stands, it's much too broad, and it's not an appropriate question.


Pollution Probe.  If you would flip to their submissions, please, additional issue 6, which is on page 5:

"Can Ontario's electricity service needs be met at a lower cost or with less risk or both by supplementing the IPSP with rate reform that brings the price of electricity closer to its true costs?"


And again, this is, albeit an important policy issue, not one that can be determined by the Panel in this proceeding.


Pollution Probe's issue -- proposed additional issue 9 and 10.  I'll just deal with them together:

"Should the OPA implement in a competitive and transparent manner a process or processes to maximize the OPA's procurement of cost-effective demand-response resources before the OPA seeks to procure new supply-side peaking resources?"


And then a variation of that question in 10, which is:

"Should the OPA seek to procure combined heat and power resources before it procures additional nuclear-generation resources?"


These are procurement issues that are not part of determining whether the OPA's proposed procurement processes are appropriate and meet the principles set out in the regulation.  To the extent these are questions about, should there be more CHP or more demand-response resources as part of the proposed conservation mix or renewable mix, what-have-you, those are appropriate questions, but not phrased this way.


The next set of issues that I would propose to address are those which talk about effects on specific persons, regions, sectors, prices.  And these, I submit, cast the economic prudence and cost-effectiveness net too far.  The Board will have to review the plan, and particularly the discretionary decisions made by the OPA, to determine whether specific choices, as opposed to other alternative choices, are cost-effective, and whether specific choices, as opposed to other alternatives, are economically prudent.


But the assessment is of the choices in the plan, not whether certain parts of the plan may deliver external benefits or may have disadvantages on other sectors of the economy, on other regions.


And it's not to say that pursuant to the IPSP Regulation persons can't ask whether they've been appropriately consulted as part of the OPA's obligation to stakeholder, or that they can't ask whether there's been appropriate consideration of environmental performance and environmental sustainability, safety, but those are appropriate questions not to ask the questions in this way, which sort of puts them as threshold issues.  And I'll just run through quickly some of the questions that do that.


Flipping back to AMOCO's submissions, issues 1.3.1 and  1.3.2 and 1.3.3.  These ask whether the OPA has adequately considered the effects of plan on prices, on the global adjustment, on consumers, of energy commodities, such as natural gas, including price, availability, delivery, et  cetera.


I submit that these are things which are well beyond  the bounds of determining whether this plan, the plan  itself, is an economically prudent and cost-effective plan.


Energy Probe, at page 16 of their submissions, issue  number 14, asked: 

"Do the proposed investments in transmission reflect the true social cost of the lands and facilities that will be acquired?"


And Energy Probe is, in fact, asking whether the plan  should account for the foregone benefit of using  transmission lands for other uses, for example, recreational purposes.  And this is, I submit, beyond the scope of an economic prudence and cost-effectiveness review.  This is just a plan.  The transmission parts of the plan don't identify transmission.  It's sort of citing a routing level, and it's speculative to talk about or to even consider what are the proposed alternative uses, what would the foregone benefits be, et cetera.  


And all of these things will in due course fall to be considered under applicable project reviews.


Northwestern Ontario Municipal Association, and the  three issues that they asked be added are: 

"Does the IPSP outline specific plans for the existing coal-fired generating stations to be converted to  other forms of fuel?  Does the IPSP ensure that no community or region of the Province is constricted in its ability to function efficiently or to attract new industry or economic activity requiring significant amounts of electricity?  Does the IPSP enhance the economic viability of the Province of Ontario?"


And for the reasons expressed, I would submit those questions as well all fall out of scope.


The IPSP, the OPA obviously has to take into account  overall system reliability, but not the potential economic  needs, development needs, of particular regions.


The Ontario Federation of Agriculture.  Issue B©:

"Does the plan adequately address the needs of the  subregions of the province, as well as total needs?"


So, for the same reasons, is not within scope.


On the following page, OFA asked: 

"Is the impact on the heavy construction sector known  and are there probable trade-offs between investment and electricity supply investments in other tech sectors  appreciated?  As well, is there appreciation of the impacts of extreme utilization of the construction sector on  consumer costs for plumbing, home construction, et cetera?"


For the same reasons, I would submit those are outside  of proper scope.


Let me quickly deal with the trade and security issues.  And these are all addressed in the submission of the Council of Canadians.  I won't read through all of these, but the questions I would -- or the proposed issues I submit that are out of scope are issues 1, 2, 4, 6, 8, 10.  As an example, question 1 asks: 

"Does the IPSP identify constraints imposed by risks associated with trade rules as they relate to the electricity sector; and, second, does the IPSP identify measures to ameliorate these trade-related risks?"


And the point is that these issues, all of which bear on potential implementation barriers, stretch well beyond the bounds of whether the plan itself is economically prudent and cost-effective.  All of the proposed projects in the plan are going to have to comply with applicable laws, be they environmental laws or municipal laws, and trade laws are no different.


And so it goes beyond the appropriate scope, at this  stage, to identify the multitude of potential projects, the multitude of potential environmental laws, trade laws, et  cetera, and to address how those things are going to be  mitigated, because any projects that do go ahead are going  to have to comply with applicable laws, and they will fall  to be assessed by appropriate and applicable review  processes, et cetera.


So it's premature to require this sort of detail at this stage.


I'm almost done.  There are a number of issues that don't sort of fall neatly into any category, and I'll just sort of go through them quickly.


If you flip to, again, the Ontario Federation of  Agriculture's submissions.  I believe those include some  additional submissions that were recently sent.  At issue C(d), the Federation asks: 

"Are there alternatives to building new transmission,  such as relocating industrial loads from transmission-constricted areas to rural or smaller urban  areas considered?"


In the Ontario Federation of Agriculture's addendum,  they ask, additionally: 

"What is the proper balance in share of cost that  customers in each region should bear relative to each region's contribution to the need for growth and capacity, and should the Board rule on methodologies for sharing that is equitable and broadly acceptable?"


On the next page, the Federation asks: 

"Can the IPSP provide a methodology for reducing delays in connection of small generation to the distribution system?"


These are all issues that may be important issues, but they're not appropriate for this proceeding, and they go well beyond the jurisdiction of this Panel to make  determinations in the course of this IPSP review.


Lake Ontario Waterkeepers.  Issue 17:

"Are the OPA's renewable energy projects sustainable and prudent?"


This is an open-ended question.  The test isn't prudence, economic prudence, the test.  There's no test that the plan be sustainable.  So that, I submit, is an inappropriate question.


Northwatch.  Northwatch asks -- proposes the addition, issue 6.  It says:

"For each proposed electricity project, has the OPA described the environment that might be affected, directly or indirectly, described the likely environmental effects of the electricity project, described what mitigation measures might be required, identified a reasonable range of alternatives, described those alternatives, and compared them to the proposed project?"


That's a question that goes well beyond what's required in the legislation and the regulations.  There are prescribed -- those projects under the regulation that will require an individual environmental assessment within five years of plan approval, have prescribed requirements, and it's fair to ask whether those -- the IPSP has complied with those.  But this is, I submit, an overreach.


And, lastly, if you flip to the submissions of the

Provincial Council of Women.  And the Council suggested the inclusion of an additional 11 issues.  With the exception of, I suppose, issues 9 and 10, I submit that the balance of those issues are improper.  As an example, number 1:

"Does the IPSP take a precautionary approach to the protection of human health, safety, and the environment?"


Number 2:

"Does the IPSP succeed in providing the highest possible level of protection for human health, safety, and the environment?"


And, again, the regulations, the IPSP regulation, talks -- requires the OPA to take into consideration certain matters, including safety, environmental protection, environmental sustainability.  But those are the proper questions.  That's the proper inquiry, not these kind of open-ended questions.  It's not part of the test.  It has to be satisfied to approve this plan.


Subject to any questions you have, those are my submissions.


MS. NOWINA:  Thank you.  Does Board Staff have any questions of the OPA?


MS. LEA:  We have a few, thank you.


MS. NOWINA:  Please go ahead.


MS. LEA:  Thank you. 


QUESTIONS BY BOARD STAFF:

MS. LEA:  Mr. Vegh and Mr. Zacher, we do have a couple of questions for you, and these questions are not intended to challenge your submissions today.  We'll leave that to the intervenors to do in their submissions if they choose to do so.  We do have a couple of questions of clarification, though.  And we heard your submissions with respect to sub-issues.  And it may not be necessary to include sub-issues in the list.  And these questions are fairly -- they deal with details.


So if you have something that you suggest the Board needs to deal with in its issues decision with respect to these things, perhaps you could let us know.


So first of all, as you're aware, the Board has initiated a policy initiative on transmission, the cost-responsibility policies for connection to electricity transmission systems.  And in its letter announcing that policy initiative, the Board indicated that it intends to examine cost responsibility for enabler lines in that policy review, and that that was the place for it, not the IPSP review.


So my question to you is, do we need an issue or sub-issue on the list to integrate the results of that review into this hearing, or is that subsumed into an issue that you already have on the list?  And that's where we should keep it?


MR. VEGH:  Thank you.  No, I don't think we need an issue to address the enabler lines review, and the reason for that is, as I go to the Board's letter dated January 4th announcing the launch of this enabler line review, the drivers for the review of the enabler line, as I see it -- I'm looking at page 2 -- there's a reference to how much capacity the OPA currently has under contract, and how much capacity it is directed to have under contract, under government directions. 


So it's not driven out of the IPSP, it's driven out of existing contracts and government directions that take us, really, out to in-service by 2015.  So those are the drivers here, not the IPSP.


The other thing is that this report, or this letter announcing it, this -- the launch of this project, says that:

"The Board believes that cost-responsibility issues associated with enabler lines are appropriately examined as part of the policy consultation process rather than with the proceeding to review the IPSP."


And so this doesn't contemplate that this will be necessarily brought in as an issue into the IPSP.  And I think it's a bit presumptuous to say that you should have a placeholder issue in the IPSP proceeding.  I'd suggest that the appropriate approach would be to let this supply -- sorry, let the enabler process play itself out, and the Board making its determination in that process could then, you know, advise parties of what is the appropriate next step, and if it does or does not involve the IPSP.


I mean, it's true that the IPSP refers to enablers, but what it proposes is that something like this be carried out, this being an OEB policy review on the treatment of it. It doesn't suggest that this Panel is going to be making cost-allocation rules for enabler lines or any other kind of transmission lines.


So I think it's wrong to pre-judge this, in the sense of saying that this will come back into the IPSP.  It may or it may not.  And I don't think we need a placeholder kind of issue.  I think we should just let itself play out.  It's the Board that's doing it, so the Board will tell this Panel and the participants to this process what, if any, implementation is required after the process is completed.


I don't think -- so it's not the role for this Panel or these parties to tell the Board that.  It goes the other way, I think.


MS. LEA:  Thank you.  My second question is a broader one.  The plan that's before the Board now is for 20 years, with updates every three years.  Is this fact, the fact that we're going to have updates every three years of the plan, is this relevant in considering the Issues List?  And if it is, how should the Board think about that when it is contemplating its Issues List?


MR. VEGH:  I don't think it's particularly relevant to the Issues List.  It's an important part of the plan that it's updated every three years.  I should say it's an important part of the planning process that the plan is updated every three years.  So that allows you to address things like forecasting and flexibility, and ongoing monitoring, and it's an important part of the plan as proposed that it's updated every three years.


So, for example, there's a lot of learning by doing in this plan.  A lot of the conservation programs will be evaluated through EMV, and there's a lot of discussion about that in the IPSP, so that, you know, next time around we will have better information on performance of conservation programs, we'll have better information on renewables, renewable project. 


Right now, again, with renewables, the plan has put out -- the plan addresses, say, wind clusters in areas that could be developed.  But it's really based on planning models, not based on sort of hard experience in a lot of areas.


So it's important that the plan be updated every three years, because the information available to the OPA and to the others and to the Board will be better three years from now in many areas than it is today.


So I think when evaluating OPA decisions, that could appear somewhat tentative, and you see that the rationale for those decisions is, Well, no more three years from now, so now we want to do some learning by doing, that's relevant.  But I don't think you could say categorically across the Issues List that there's -- you know, you could break the plan into those categories of, here's your near-term plan, here's the long-term.  


I think -- I understand, when you read the filing guidelines, I think that was some of the initial thinking, that it would be a logical way to break it up.


I think that's a bit outdated now.  I think if you look at the plan, there are short-term decisions, there are long-term decisions.  I think each decision has to be reviewed on its merits.  Some decisions are more tentative because we will be reviewing it again in three years, and if that's a factor that goes into the merits of that decision, that ought to be reviewed.  But I wouldn't say that it would be reflected necessarily in the issues list.  I think it's more reflected in the evaluation of the specific decisions.


MS. LEA:  All right.  I think I understand that answer.  As you say, we can look at it further as time goes on.


My last question relates to testing the plan for its ability to accommodate unexpected events, such as an economic downturn or new technology.  Is that part of the Board's review, and, if so, does it fit into your existing issues list?  Is it a different issue?  Is it an overarching issue?


MR. VEGH:  I think reviewing the plan, by reference to that, is fair game.  I don't know what testing the plan means.  So I don't know if anything turns on the word "testing" the plan, but I think it's perfectly appropriate to review the decisions made to develop the plan by reference to those sorts of considerations.  They were certainly relevant considerations.  


So, when you look at the evaluation of these specific decisions, whether it's conservation or renewables, flexibility was an important factor that the OPA took into account.


There is also -- you know, the plan was developed to be robust against contingencies.  There's evidence of that in the plan as well.  And so I would say that it's an important point for evaluation of the specific decisions.  And I would submit that it's included in the concept of economic prudence and cost-effectiveness - at least that's how the evidence presents it - that issues such as reliability, flexibility, feasibility of different resource types, are explicitly addressed in evaluating or in reviewing specific decisions and in support of specific decisions in the plan.  So I would say it's embedded within the concept of economic prudence and cost-effectiveness to address flexibility.


MS. LEA:  Thank you.  Thank you, Madam Chair.


MS. NOWINA:  Thank you, Ms. Lea.  The Board Panel doesn't have any questions.  Thank you very much, Mr. Vegh.  Mr. Zacher.


We will now recess for lunch and return at 2:15.


--- Luncheon recess taken at 1:15 p.m.


--- On resuming at 2:15 p.m.


MS. NOWINA:  Please be seated.  Ms. Lea, before we begin, I think we'll mark the OPA's materials as an exhibit.


MS. LEA:  Certainly, Madam Chair.  It's useful for identification purposes for the Board's filing system, even if it doesn't contain evidence.  So we will mark that document book from the OPA as Exhibit 1 in the Issues Proceeding.  Thank you.

EXHIBIT NO. 1:  OPA DOCUMENT BOOK.

MS. NOWINA:  Thank you.


So our first submission this afternoon will be the National Chief's Office of the Assembly of First Nations, Mr. Bell.


MR. SHEPHERD:  Excuse me, Madam Chair, sorry.  I have a preliminary matter I'd like to raise.


MS. NOWINA:  Yes, Mr. Shepherd.


PRELIMINARY MATTERS:

MR. SHEPHERD:  My apologies for interrupting the flow, and I'll be brief.


This morning my friends Mr. Vegh and Mr. Zacher had the unenviable task of trying to respond to quite a lot of written submissions, and they did their best, and I don't fault them for that.  I am a little concerned that they, of course, were not able to address all of the issues raised by, for example, ourselves, and we're going to assume that  -- in our submissions that it was because they elected not to.  But I guess I am concerned that I don't get those responses to our written submissions in their reply argument.


Now -- and I'm sure that's not what they intend, And they had to be efficient this morning, but I wanted to raise it as a concern, particularly in light of the fact that Mr. Vegh mentioned this morning the 85 issues - I didn't realize we were so prolific - that we had raised in our submissions. I'm not sure whether -- which of those OPA disagrees with, and I guess it's a concern that I don't want to hear about that on Friday, rather than today.


I'm not asking the Board -- the other thing, by the way, is that I didn't hear my friend in his submissions tell the Board, with respect to procurement processes, what the Board should do with that.  I heard a number of comments about what the Board should not do with that, but I didn't hear what they think your role should be.


Now, I'm not asking that the Board take any action on this.  I'm really raising it as a flag and perhaps as a suggestion on the record that if my friends at OPA do have the opportunity to provide some guidance, perhaps by way of some written material or something, as to what they're objecting to in individual submissions, that would certainly be useful for the rest of us who have spent some time to try to get them right.


MS. NOWINA:  All right.  Thank you, Mr. Shepherd.  Mr. Bell, Mr. Manning? 

SUBMISSIONS BY MR. BELL: 


MR. BELL:  Thank you. Good afternoon, ladies and gentlemen.  My name is John Kim Bell.  I'm here representing the National Chief's Office of the Assembly of First Nations. I would like to thank you for the opportunity to present our position and aspirations today.  You should have before you a copy of our list of suggested additional issues for the revised issues list.


Before introducing our esteemed counsel, Mr. Paul Manning, who will summarize our position and link it to this process in your jurisdiction, I would like to present the exposition of our thinking in what I hope will be a rather refreshing context. 


As you all have read our written submission, I won't repeat the contents, but, rather, I would prefer to characterize and focus our aspirations and ideas in general terms, followed by Mr. Manning, who will present a series of issues that can be debated within the context and jurisdiction of these proceedings.


It is our position, outlined in our list of additional issues, that instead of hanging our position on a discussion underscored by First Nation and Aboriginal rights, that we are certain you have the jurisdiction to address our assertions under your existing procurement heading and to accept the points we cite to today as legitimate issues under this process.


First, we acknowledge the duty to consult as a legitimate issue for these proceedings, but not one that we are commenting on today.  Some of our fellow Aboriginal intervenors will focus on the duty to consult, and we do not wish to duplicate their effort.  We may, however, reserve the right to comment on it or other matters not raised today in the future.


Suffice to say we recognize the duty to consult is a sprawling issue and is already listed as an accepted issue under your jurisdiction.  As this is a forum to determine the issues to be included, we do not see the need to debate the duty to consult, since it has been accepted as an issue already.


The context of our submission is that the IPSP presents many opportunities for all of us, and our goal is not to try to derail the process on the duty of consult issue, but rather to openly state that what we want to do is work inside the tent with you, and, further, we wish to participate on equal footing as business partners in some measurable way.


The duty to consult, a de facto law already, is likely best examined on a project-by-project basis between business proponents and First Nations directly involved in developing a business project.  Not all of my Aboriginal colleagues will agree with this position, as is their right. 


What I would like to emphasize and underscore is that the First Nations population continues to grow and, despite the continuing favourable trend in jurisprudence regarding Aboriginal rights, where we see the strengthening of our assertion to outright title to our land and resources, that First Nations continue to live in poverty.


The public interest -- that is, the taxpayer -- will be best served if First Nations can access and participate in sectors of the economy like other Ontarians, that will contribute to our economic development and well-being through efforts related to self-determination, rather than continuing to depend on inadequate and unstable support from governments.


As our population continues to grow, attributable to the current First Nations baby boom, expenditures to governments will likely continue to rise, and the cost to the taxpayer will grow if the status quo of marginalizing First Nations continues. 


There is no plausible way for First Nations to break the stranglehold of poverty without the access to and participation in the major pillars of Ontario's economy.  One of these pillars is the energy sector.


We have the very reasonable goal of creating a middle class and achieving economic vitality, independence, and a basic living standard enjoyed by other Ontarians.  Achieving this is long overdue, and our historical inability to enjoy equality and escape almost complete marginalization is attributable to the elements of discrimination that exist in the passe Indian Act and, we believe, in this process as well.


As marginalized peoples, we feel there is an element of discrimination built into this system that prevents our participation.  Therefore, instead of framing our issues as a rights issue or issues, we would like to frame them under the procurement heading, under Regulation 426/04.  Consequently, we are putting forward a legitimate issue for debate that exists within your jurisdiction to address.


We are proposing and seeking a set of tools and/or programs to level the playing field and to remove the element of discrimination and unfairness that currently exists in the current regime that prevents us from participating and in sharing in an equitable piece of the business.


Consequently, we offer examples of what tools or programs might be considered, but we are not limiting ourselves to these examples, as listed in our initial submission or in our presentation today.  This requires proper debate and goodwill between the parties.


It is in this spirit of cooperation, reasoned negotiation, and equality that we present our views that First Nations in Ontario should proportionately benefit from a share of employment generated by the energy industry, and equally a measurable share of the contracts to develop energy, whether they are related to the generation or transmission of such energy. 


Given that your examination of our contention concurs that such discrimination exists, amendments must be made to the tenets of this process to enable us to participate.  After all, all we are asking for is equality, to be equal.  Nothing more, nothing less.


This was the original promise of Canada, and in Two Row Wampum, the original treaty, where both nations would walk side by side as equals. And now to provide the underpinning of our argument, it is my pleasure to introduce our esteemed counsel, Mr. Paul Manning, from the firm of Willms & Shier.  Paul? 

SUBMISSIONS BY MR. MANNING:

MR. MANNING:  Thank you, Mr. Bell.  Thank you, Madam Chair, members of the Panel.  Good afternoon.  I don't know if, before I start -- and I know we have a maximum of 40 minutes, and we will be well within that time.  I don't know if you have any questions you wanted to raise first of all for Mr. Bell, or if you wanted to leave that to the end.


MS. NOWINA:  We'll leave our questions to the end, Mr. Manning.


MR. MANNING:  Thank you, Madam Chair.  Following on from what Mr. Bell has said, we recognize that the written submissions produced by the National Chief's Office covered a range of issues which have been summarized, in effect summarized by Mr. Bell in his submission just now, but they were perhaps a little difficult for the Board to get to grips with in terms of how it should be interpreted in terms of an issues list.  


What are the issues at that that will allow those matters to be properly debated?  Where does the jurisdiction of the Board come from to consider those matters?  What is the mandate of the Board?


And, indeed, we've heard from the OPA this morning about the legal constraints and considerations that it says circumscribe the Board's exercise in this proceeding.  And it's a proper thing to do, to look at what the Board's jurisdiction may be, and we've tried to do more or less the same thing.


We've delivered to the Board, and I hope you have before you, the list of suggested issues from the National Chief's Office, and we've tried to -- am I right in thinking you have those available?  Ken?


MR. QUESNELLE:  Can you describe it?  Is it encompassed in the original letter?


MR. MANNING:  No, due to the exercise of extracting from the written submissions, this list has been delivered only very, very recently.  So I hope these have been made available, but I can certainly offer some copies up if...


MS. NOWINA:  It appears that we do not have them, Mr. Manning, so if you have copies for us, that would be helpful.


Have other parties - in particular, the OPA - received copies of this?  You have? 


MR. BELL:   Yes.


MS. NOWINA:  For ease of reference, we'll mark those as an exhibit.  Anything we get today, we'll do that.  So, Mr. Crocker, mark this as Exhibit No. 2.

EXHIBIT NO. 2:  SUGGESTED LIST OF ISSUES FROM FIRST NATIONS NATIONAL CHIEF'S OFFICE.


MS. NOWINA:  Go ahead, Mr. Manning. 


MR. MANNING:  Thank you, Madam Chairman.  Consistent with what Mr. Bell has been saying, the National Chief's Office has focussed this particular element of their submissions to the Board on the issues list to the Procurement Process, and not to the Aboriginal rights issue, although it may have comments to make in due course.


And we've suggested that part 2 of the issues list, the Procurement Process, could be fleshed out into the five issues that you have before you.  Those five issues come from three sources.  


The first three issues, if you look to the italics below issue 3, the mandate and jurisdiction for those, we suggest, comes from section 3 of the Procurement Process regulation, which is in the various materials that you have, but for ease of reference we've set that out in appendix A, which you'll find on the third page of the document that you have.


Just to read an extract from that, section 3 deals with principles in the Procurement Process.

"In developing Procurement Processes, under section 25.31 of the Act, the OPA shall comply with the following principles:

"Procurement Processes and selection criteria must be fair and clearly stated, and, wherever possible, open and accessible to a broad range of interested bidders."


And just taking you down to number 3:

"There must be no conflicts of interest or unfair advantage allowed in the selection process."


So we say, in the context of what Mr. Bell has described in essence as a systemic injustice in the system as it currently operates, that it's appropriate to have those issues addressed in this proceeding, and we've suggested three issues that will deal with that.  We've tried to track it, where appropriate, to the wording of the regulation.


So you've only just seen these.  I will read them very briefly.


Number 1:

"Does the IPSP provide a level playing field for First Nations and bidders from the First Nations communities to participate fully and successfully in the Procurement Process?"


Number 2:

"Are the Procurement Processes and selection criteria under the IPSP fair, open, and accessible to First Nations and bidders from First Nations communities?"


And number 3:

"Does or could the selection processes under the IPSP involve conflicts of interest or unfair advantage contrary to the interests of First Nations and bidders from First Nations communities?"


Madam Chair, members of the Panel, Ms. Lea raised a question of the OPA in questions from Board Counsel about the enabler lines for First Nations communities, and remote communities generally, I suppose.  The issue, if they do want to participate in the energy generation business, of being able to connect to the grid is one of the main obstacles.  


If the transmission lines are not in place, then the chances of them being able to connect and participate in the Procurement Process is a difficult one.  That partly is based on cost allocation, and I appreciate that there is a separate consultation to which Ms. Lea alluded.


We haven't formed a position on whether we consider that it's right to have a consultation rather than dealing with the matter in the context of the IPSP, but there was a question as to whether it should ultimately end up as part of the IPSP.  We think it should.  Precisely how it gets there is a matter for debate, but we do think it should appear as an issue.


Specifically, in terms of mandate and jurisdiction, we would respectfully suggest that bearing in mind that this exercise is all undertaken under the Electricity Act, even the Minister's directive itself, then it is constrained by its own set of legal rules and principles, and part of the interpretation of the Board's function of its own responsibilities can be assisted by the purposes of the Electricity Act.  


And, again, if I may refer you to appendix A of the document you have before you.  I've set out the purpose of the statute in section 1(e), and that is to provide generators, retailers, and consumers with non-discriminatory access to transmission and distribution systems in Ontario.


And we would suggest that when read in conjunction with the provisions that relate to the preparation of the OPA and its review by the Board, that that is a main purpose that should inform the interpretation of those statutory obligations, and therefore give the Board mandate and jurisdiction to consider enabler lines.


Item 5, the last item in the suggested additional list of items for the procurement process, is really a summary of some of the issues which were raised by the written submissions.  And in that various programs and suggestions were made.  That's not intended to be prescriptive for the Board to consider in this hearing because we recognize that that is a difficult matter, but in that we are suggesting that there is a systemic unfairness which this IPSP proceeding can properly address, then such systemic unfairness may need some action within the IPSP to correct it, and it is appropriate for the Board to consider what measures they may be.  


And we have suggested a non-restrictive, non-exhaustive list of some of the things that we think would be the proper subject of consideration.


Counsel for the OPA sought to make a distinction this morning, and I had a little bit of difficulty following precisely what was the distinction being made, but it was generally designed to say some things are in the scope of the procurement exercise -- rather, the review of the procurement exercise -- and some things are outside the scope.  And it was presented as though it were a distinction in type and kind, a conceptual distinction.  From the examples given, I had more of the impression that there is a spectrum of procurement matters, which range from the purely systemic through to the details of what goes in the standard offer-program contract, and that, at one end, those things are in, and at the other end those things are out.


Whichever test is applied, we would respectively submit to the Board that the issues that we have raised are squarely within the jurisdiction of the Board to consider in this proceeding, because they are systemic, general matters that go to the heart of issues that are in the enabling and empowering statutes which are referred to in the Board's filing procedure itself.


And subject to any questions that you may have, that concludes the submissions.  Thank you very much.


MS. NOWINA:  Thank you, Mr. Manning. Mr. Crocker?


QUESTIONS BY BOARD STAFF AND THE PANEL:

MR. CROCKER:  I just have one question, Mr. Manning.  If we consider that the procurement issues are not systemic, general matters, do you agree that they would be better dealt with at the project stage?


MR. MANNING:  It's difficult, because I don't think we can take the step of accepting the premise.  The system is unfair.  The legislation militates against unfairness in the selection and procurement process.  The idea that a systemic problem can be dealt with project by project is difficult to envisage.


Mr. Bell's submissions have said that certainly the National Chief's Office is trying to work with this process, work within the tent of the IPSP and to participate in it, and therefore he's not trying to derail the process by saying duty to consult is, for National Chief's Office, a prerequisite, a threshold issue, and something to be examined first of all. Mr. Bell has said, as I think you just will have heard, that those issues can often be dealt with on a project-by-project basis.  And that's just to tie it back into your question.


But I don't think the same can be said of the issues that we raise here otherwise being appropriate for project-by-project consideration.


MR. CROCKER:  Thank you.


MS. NOWINA:  Dr. Balsillie has a question, as well.


MR. BALSILLIE:  Thank you, Mr. Manning.  I'm wondering if you can help us out a little more with regard to the mandate and jurisdiction of the Board, especially for issue 5.  These issues were well-described in the submission, and I guess I'm wondering whether -- what you drew upon in order to develop these particular issues, in terms of the mandate and the jurisdiction.


MR. MANNING:  Thank you, sir.


I'm going to ask Mr. Bell, I think, maybe to speak about the issues -- rather, the proposals.  You're talking about the measures, I think, in the bullet points in item 5.  And we certainly are happy to --


MR. BALSILLIE:  I'm not interested in what the issues are about.


MR. MANNING:  Yes.


MR. BALSILLIE:  I understand the issues.  I've read them.  The question is, where did you get the mandate and the jurisdiction, and how do they fit into this hearing?


MR. MANNING:  Oh.  Oh, again, that is -- sorry, I've misunderstood you, sir.  And, again, if we go to the second page of the document you have before you, at the end, in italics -- and we've tried to do this in each section -- we've said that the mandate and jurisdiction of the Board for issues -- for issue 5 is as for issues 1 to 4.


In other words, what we're saying is that, certainly in issues 1 to 4, 1 to 3 in particular, that describes the Board's jurisdiction to consider issues of unfairness, just to say it broadly, issues of unfairness in the procurement and the selection process.


Insofar as that is found to be the case, then it is appropriate for the Board to consider what measures should be included in the IPSP, to make sure that that unfairness, that systemic injustice, does not exist.


And so item 5 in the written submissions sweep up those suggestions together to say, These are some things that are proper for consideration.  There may be other things.  There may be alternative things.  There may be many different ways. But it is appropriate nonetheless to make sure that any systemic unfairness is eradicated.  And we ask that the Board consider these among several other alternatives, subject to its findings on that issue.


MR. BALSILLIE:  Thank you.


MR. MANNING:  Thank you, sir.


MS. NOWINA:  Thank you, Mr. Manning, Mr. Bell.  That completes our questions.


The next -- we have First Nations Energy Alliance.  Ms. Brant?


MR. ROSEKAT:  Actually, it's Jeff Rosekat.  I'll be making the submissions on behalf of the First Nations Energy Alliance.  Ms. Brant is the brains behind the operation.


MS. NOWINA:  Thank you, Mr. Rosekat. 

SUBMISSIONS BY MR. ROSEKAT:

MR. ROSEKAT:  The First Nations Energy Alliance is an organization with members from approximately 20 First Nations at the moment.  The membership is constantly growing.  First Nations Energy Alliance members can be found along the hydro corridors of the north/south transmission line and in around the Goderich area.  


Many of the proposed transmission-line expansions are slated to cross over lands belonging to First Nations Energy Alliance members.


Later on today, I think you will be hearing from the Nishnawbe Aski Nation, who will refer to a different organization, the First Nations Energy Alliance North, as we've been calling it.  That group, I believe, though I'm sure they'll correct me, consists of approximately 20 different First Nations, and relates to lands in and around the Nishnawbe Aski Nation territory.


First Nations Energy Alliance South, as we're calling it, was founded for the purpose of enabling and facilitating capacity-building amongst First Nations seeking to establish energy-based, community, economic-development initiatives. We believe that as an organization with an interest in the energy industry in Ontario we have much to attribute to this process, and we wish to thank the Board for the opportunity to participate.


We wish to make clear from the outset, however, that although we believe our input and perspective will be valuable to the Board in this review of the IPSP, we do not believe that our participation in this process can be or should be termed a consultation with First Nations.


We do not intend to make any submissions on the duty to consult, as my colleagues here today have covered this issue well in their submissions and we don't wish to duplicate them, although we do not agree -- sorry, the duty-to-consult issue is already included in the Issues List, although we do not agree with the characteristically narrow phrasing of the issue by the OPA.  Our colleagues will address that issue further in their submissions.


The issues which we believe ought to be added to the list -- and we'll explain in detail where they should be slotted in and where the OEB obtains jurisdiction to hear them -- are as follows.  And they're set out in our written submissions, but I wish to reiterate them here.


Issue 1:

"Does the IPSP adequately encourage the development of community-based, sustainable energy-development projects, and does it provide appropriate assistance and opportunities for smaller, viable energy-development initiatives, including the right to connect?"


Issue number 2:

"Does the IPSP adequately and appropriately address issues of social, economic, political, and environmental concern for First Nations as participants in the energy industry and as community members living in Ontario?"


And issue number 3:

"Should the IPSP and the procurement process provide guidance and certainty for energy developers seeking to initiate energy projects involving or affecting First Nation lands and communities?"


Through our discussion on our proposed issues and at other times during the hearing, we intend to offer the benefit of the unique perspective of the First Nations Energy Alliance, the perspective of those who have on-the-ground experience in facing the difficulties involved with the development and implementation of sustainable energy projects on First Nation lands and other traditional territories.  Our members have been there.


Our members have been there, and they can say with authority that the development of energy projects in Ontario does not take place on a level playing field.


Now, the OPA suggests that the IPSP and this review process are not intended to address all potential issues with the implementation process, and we agree with this submission.  Issues in implementation are far too numerous and unpredictable to be dealt with here, and even if they could be identified at this point, the hearing would never end if we were required to work them all out here.


However, the OPA would like the Board to take this argument as a basis for not dealing with issues relating to whether the playing field is level or not.  And this is not appropriate, in our submission.


Dealing with implementation issues when they arise is meaningless unless the IPSP and the procurement process are drafted appropriately to ensure fairness.  I think that goes to the submissions of Mr. Manning in response to questions earlier.


The Board is going to hear from a number of intervenors representing smaller generators, those looking to develop community-based projects, and various First Nations groups.  All of these groups will say that the deck is stacked against them.


In our submission, now, during this review process, is the time to resolve these problems and to ensure that fairness is built into the IPSP and the procurement process.


We believe that ensuring fairness will foster and encourage smaller community-based energy projects and will result in access to otherwise inaccessible sustainable

energy generation capacity.


Now, this is not the only example of the OPA's attempts to strangle debate and limit the issues to their clinical analysis of whether or not the OPA has complied with the legislation on the basis of their narrow interpretation.  In fact, there's a bit of a troubling disconnect between those people at the OPA who have been speaking to our members, who seem to understand the issues, and those who do not.  


The OPA has commented that many of the concerns raised by First Nations during their engagement process are beyond the scope of their mandate, and beyond the scope of the IPSP, but this view seems to directly contradict what has been communicated by the OPA to the various members of the Alliance in the course of the engagement process.  


For example, a board member of the OPA, Ronald Jamieson, spoke to the special chiefs assembly in November 2006.  During his speech, in the course of elaborating on the objectives of the OPA, he stated that:

"Another important aspect of the OPA's work, where we are seeking to form a Partnership with First Nations, is the development of an Integrated Power System Plan for the Province."


He went on to say that, "We...", being the OPA:

"... also recognize that First Nations people have some special interests and concerns with respect to electricity system development, with regard to energy resources, generation and transmission, environmental impacts, economic benefits, and other issues.  In fact, one key message I hope to leave you today is that your interests and concerns will be actively sought out and will be addressed as we make our way through the process of developing a long-term integrated plan."


One can easily understand how our members might have trouble reconciling this message with the later comment that their special interests and concerns are beyond the mandate of both the OPA and the IPSP.  This troubling view of the OPA's mandate seems to arise from the extremely restrictive clinical interpretation, or, rather, lack of interpretation that the OPA seems to have taken of the regulation, the legislation and the Directives.


In November of 2006, as I just pointed out, the OPA acknowledged the existence of special issues and concerns for First Nations and viewed the IPSP as an opportunity for partnership with First Nations, but now these special issues and concerns are beyond the cope of its mandate.


It cannot have been a surprise that First Nation issues and concerns would relate to the economic benefits of the First Nations energy development, and yet the OPA now summarily dismisses the issues raised by the Alliance as issues relating to income redistribution, which, by the way, is a grossly inaccurate characterization of our issues.


The OPA's narrow view is reflected in the fact that the issues list is framed in apolitical language.  They've  regurgitated the regulations and simply phrased them as questions.


It seems to have been drafted to restrict discussion and debate, rather than to encourage it.  I believe this morning someone referred to it as the one-way express train to approval.


This restrictive and narrow view of the OPA's mandate and legislative directives has resulted in significant gaps in the utility of the IPSP as a planning document.  These gaps are of grave concern to the members of the First Nations Energy Alliance.  


Throughout these hearings and in particular during the course of the cushions on the issues we've suggested we will undertake to identify these troubling gaps, raise the issues and offer evidence in discussion to help close these gaps in the IPSP.


We believe that the result of this will be a more solid and complete IPSP that truly complies with the stated objectives, and is therefore truly useful as a planning document for energy development in Ontario.


Members of the First Nations Energy Alliance want to play a role in the development of the energy infrastructure in Ontario.  We are communities working to develop economically and environmentally viable projects, to develop renewable energy on our members' lands and traditional territories.  In other words, we're just like a lot of the other groups that are going to be speaking to you.  We have an interest in energy development policy.


We do not believe it to be a secret that ultimately our members' interests go beyond the simple economic benefits of energy development, as those economic benefits are the foundation upon which our members can build better health, education and infrastructure projects in their communities. 


However, irrespective of this ultimate goal, the fact is that the members of the First Nation Energy Alliance have a real economic interest in the energy industry.  We have viable, sustainable energy projects.  We can contribute significant generation capacity, and we want to do so.


May I also point out that co-operation from First Nations in Ontario is essential to the smooth implementation of any energy development project that has even a suggestion of an impact on First Nations lands or traditional territories.  For these reasons, we submit that it must, therefore, be an essential part of the OPA's mandate in formulating an IPSP that our prioritise and views be taken into account.  This has not, unfortunately, been done, and that's reflected in the issues list as drafted.


Maybe this is because we're not members of that club of energy developers, which is or which will be so well represented at these hearings.


Too often our members bring their chips to the table, their carefully researched plans for energy development, only to find that the cards have already been dealt.


A prime example of this is the OPA's standard offer program, which was primarily designed to remove barriers for smaller generation projects, but in fact does anything but.  The SOP does not limit the involvement of big players.  The size of projects which are accessible through this program are too small to be economically feasible as standalone projects.  


These failures to address barriers mean that the big players, the members of the club, get into the game because they have specialized, sophisticated organizations which are able to react quickly.  Meanwhile, First Nations groups and other community-based developers are slower to react, despite having viable projects on offer, are left out in the cold.  You can't remove barriers without levelling the playing field, staying with the cards analogy, having a spot at a table doesn't mean a thing if the deck is stacked.


The central theme of our three issues is fairness.  Level the playing field.  To turn back to our proposed issues, and you have them, I believe, in front of you in our written submissions.


As mentioned on, I think it was slide 59 of the OPA's submissions on the issues list, they spoke about it this morning.  The OPA characterizes our first two issues at income redistributive policies.  This perplexing comment is either another example of the troubling disconnect of the OPA, or maybe someone just didn't read any further in our list of written submissions than the list of questions.


These first two issues do not suggest that the issue of energy development should be discussed as welfare.  That's not the issue that we're asking to be discussed.  It's simply not the discussion that's meant to be provoked by this issue.


These issues are meant to provoke discussion on the fairness of the procurement process, in debate about whether the OPA has appropriately met its obligations under the IPSP regulations and the procurement regulations.


Under the IPSP regulation:




"The OPA is obligated to consult those with an interest the energy industry, and to take their priorities and views into account in developing the IPSP."  


That's section 2.1 of the IPSP regulation.

"The OPA is obligated to identify and develop innovative strategies, to encourage and facilitate competitive market-based responses and options from meeting overall systems' needs."  


That's section 2.2(4) of the IPSP regulation.


The OPA is required to identify factors that it must consider in determining that it is advisable to enter into procurement contracts under subsection 25.32(1) of the Act, subsection 2.6 of the regulation.


And the Ontario Energy Board is required to ensure the OPA has complied with, among other things, the provisions of the IPSP regulation.  I'd also add that Mr. Manning's submissions on the fact that the Electricity Act requires non-discriminatory access to transmission and distribution systems in Ontario is another factor that provides the Board jurisdiction here as on these issues.


If we look specifically at issue number 1 - that's the community-based sustainable energy development projects - as I said, this issue has nothing to do with income redistribution.  It has everything to do with encouraging innovative market-based responses and options for meeting overall systems need.


It has everything to do with the appropriateness of the OPA's proposed procurement processes, and how they purport to remove barriers while making it no easier for those who are not members of the club to participate in sustainable energy development in Ontario.


This issue should be considered both in reviewing whether the OPA has complied with the regulatory requirements of the IPSP, in reviewing the appropriateness of the draft procurement processes, and I suggest that it also should be considered as part of the National Chief's Office submissions on the procurement process as well.


Issue number 2, talking about the priorities and views of First Nations in Ontario.  Again, this issue has nothing to do with income redistribution.  For a long time First Nations have struggled to find geographically and culturally feasible foundations for economic development in their communities.  


While the risks of energy-based economic-development projects are not universally acceptable to all First Nations, renewable energy projects are among the most promising foundations for community economic development in many First Nations.


This issue ought to be included when the Board is reviewing whether the OPA has in fact taken the priorities and views of those with an interest in the energy industry, our members, into consideration, as well as when examining whether or not the procurement process is fair and appropriate.


Finally, I'd like to turn to our last issue, issue number 3, and that's the question of whether the procurement process or the IPSP, or both, ought to provide some guidance for private energy developers seeking to work on projects involving First Nations, their lands, or traditional territories.


This issue is intended to provoke discussion on ways to ease and address the uncertainty and risks which private energy developers sometimes perceive when contemplating potential opportunities involving First Nations or their traditional territories.


The OPA's issue relating to procurement simply asks the Board whether it's appropriate or not.  This is not intended to provoke discussion:  Did we do it or didn't we?  We think a little bit more thoughtful and creative discussion and analysis is required.  "Appropriate" is a broader analysis than simple economic prudence and cost-effectiveness.  "Appropriate" means fair, as well.  That means fair for everyone.


The OPA on slide 57 of its submissions on the Issues List asked the OEB to push this issue at number 3 off as an implementation issue, presumably to be dealt with on a case-by-case basis.


However, this issue does not speak to questions that can be resolved on a case-by-case basis.  This issue speaks to whether a part of the procurement process ought to be the inclusion of guidance for energy developers.  This should have been dealt with during the development phase of the IPSP in the procurement process, and it was not.  


Guidance for energy developers with respect to joint ventures with First Nations is a potential innovative strategy that would encourage and facilitate competitive market-based responses.  This was an issue that was not identified by the OPA and would not be identified by a simple "yes" or "no" answer to:  Is our process appropriate or not?  


This is an issue of fairness.  This issue ought to be included as well in the discussion of whether the OPA's procurement process was appropriate or not; whether it was fair; and whether the OPA has met its obligations under the IPSP regulation.


The OPA's draft Issues List lacks even the suggestion of creativity or innovation.  In fact, as I said, in most parts it's a straight regurgitation of the wording of the various legislation, regulations, or Ministry directives. One might almost be tempted to think, as I believe I've suggested, that the OPA was in fact trying to discourage discussion of whether they've complied with their obligations or not.


We believe that our issues, as phrased, encourage that discussion.  All three of the issues we have suggested should be considered when the Board is examining whether the OPA has complied with its obligations under Section 2 of the IPSP regulation, under the procurement regulation, and when considering whether the OPA's proposed procurement processes are appropriate, and when determining whether access to transmission and distribution systems in Ontario is non-discriminatory. 


Is there unfair advantage that is contrary to the interest of First Nations?  Are there conflicts of interest?  All of these issues provide the OEB with jurisdiction -- all of these points provide the OEB with its jurisdiction needed to examine our issues and to add them to the list.


The First Nations Energy Alliance wants to contribute to energy development in Ontario.  We have viable, sustainable projects, projects with access to renewable energy-generation capacity, by the way, which would be otherwise inaccessible without our members' participation.  Unfortunately, though, significant barriers exist which have prevented our full participation up to this point.


These barriers have not been addressed, and ought to be.  They have not been addressed appropriately, adequately, or even at all in the OPA's Issues List, in the IPSP, or in the draft procurement process.


We are asking the OEB to include our draft issues, which are within the scope of the IPSP review process and within the jurisdiction of the OEB, for the reasons we've set out.  The inclusion of these issues will, in our submission, encourage a more thoughtful and complete discussion and analysis of the IPSP and the procurement process and the review of those documents, and ensure that fairness above all is considered.


Those are my submissions, subject to any questions.


MS. NOWINA:  Thank you.  Do you have questions, Mr. Crocker?


MR. CROCKER:  Yes, I just have one.


MS. NOWINA:  Go ahead.


MR. CROCKER:  Perhaps a second. 


QUESTIONS BY BOARD STAFF AND THE PANEL:

MR. CROCKER:  Mr. Rosekat, maybe I'm just dense, but I didn't understand your initial comment that your participation was not part of a duty to consult.


MR. ROSEKAT:  My submission in that regard is that we are here to offer our views and perspectives as part of this hearing.  We are not of the view that our participation in this process should be considered a consultation, because our view is a consultation is a much more robust process, should have happened a long time ago.


MR. CROCKER:  And you distinguished yourself from what you described as the Northern Alliance.  Do you not have northern members?


MR. ROSEKAT:  No -- 


MS. BRANT:  Actually, the First Nations Energy Alliance of the North, there are linkages between the two groups.  But for the purposes of today, the intervenor's submission that will be coming from the Nishnawbe Aski Nation will speak to the issues that relate to those lands in the north, in the Nishnawbe Aski Nation, among others.


MR. CROCKER:  Thank you.  Thank you, Madam Chair.


MS. NOWINA:  Thank you. Dr. Balsillie? 


MR. BALSILLIE:  Thank you very much.  I just wondered, when was the First Nations Energy Alliance formed? 


MS. BRANT:  There were a series of First Nations that had indicated an interest in forming energy-development projects.  Some of those members that are part of the First Nations Energy Alliance started in maybe 2003, with their interests, but it wasn't until perhaps 2005 that the First Nations Energy Alliance was formed.


MR. BALSILLIE:  And just a follow-up.  You mentioned that you've been involved in projects already.  Can you give me an idea of how many projects or the degree and extent?  I don't want a whole litany, but four, ten, 20, 50? 


MS. BRANT:  Sorry, can you rephrase the question?


MR. BALSILLIE:  Well, how many projects has the First Nations Energy Alliance already been involved in? 


MS. BRANT:  Just to clarify, the First Nations Energy Alliance is a group of First Nations, and so as an entity on its own it's not involved in any project.  It's a group that was formed for a variety of reasons, but mostly to share capacity-building, given that on many First Nations there isn't enough resources to share, entering into this sector of development.  So the group was formed on that basis.  


So that each party isn't reinventing the wheel every time they decide to move into the energy industry.


MR. ROSEKAT:  The individual members of the First Nations Energy Alliance have been involved in a number of projects.  We don't have -- we can't give you an exact number.  A lot of windpower projects and, I believe, some water projects as well, Hydro.


MS. BRANT:  And, also, just to clarify it, those projects are all in process.


MR. BALSILLIE:  Thank you very much.


MS. BRANT:  So they've applied for the standard offer program, so they're all in process.


MR. BALSILLIE:  Thank you.


MS. NOWINA:  Thank you very much.


MR. ROSEKAT:  Thank you.


MS. NOWINA:  I believe the Saugeen Ojibway Nations were going to go next.  Mr. Monem?


MR. PAPE:  Madam Chair, it's Arthur Pape, and I will be making the submissions.


MS. NOWINA:  Thank you, Mr. Pape. 


SUBMISSIONS BY MR. PAPE: 


MR. PAPE:  The Saugeen Ojibway Nation comprise two First Nations, the Saugeen First Nations No. 29, and the Chippewas of Nawash Unceded First Nation.  Those two First Nations occupy respectively two large reserves on the Bruce Peninsula, one north of Port Elgin on the shores of Lake Huron, the other northwest of Owen Sound on the shores of Georgian Bay.  They also share a reserve set aside for hunting and other harvesting purposes at the north end of the peninsula.


At some point in this hearing, the Saugeen Ojibway Nation will want to explain much more fully their Aboriginal and treaty rights and their interests.  It may be appropriate for that evidence to be heard at a hearing within Son, S-O-N, territory.  For today, I'll only introduce the nature of those rights and interests in a general sense sufficient to support our submissions with respect to the issues list.


In addition to their reserves, the First Nations have treaty and Aboriginal harvesting and other rights throughout their traditional territory.


It's a large territory.  It encompasses the entire Bruce Peninsula, and an area South of the peninsula.  Generally, the territory extends east and west from Lake Huron to Georgian Bay and the Nottawasaga River, and north and south from the tip of the Bruce Peninsula to the Maitland river system, which is some 17 kilometres South of the Town of Goderich.


Some parts of the territory are subject of a pending Court action asserting existing Aboriginal rights and title.


For the Saugeen Ojibway Nations, their traditional territory also includes the waters around these lands, including the lake bed of Lake Huron from the shore to the international boundary with the United States, and the lake bed of Georgian Bay to the halfway point.


The Saugeen nations have important fishing rights in those waters, which protect their fishing for both subsistence and commercial purposes.  And those waters and the lake beds are also the subject of a separate pending Court action asserting existing Aboriginal title to the lands underlying those waters.


The traditional territory encompasses the City of Port Elgin as well as the Bruce nuclear site on the shores of Lake Huron.  That site presently houses eight nuclear reactors owned by Bruce Power and temporary storage facilities for nuclear waste.  It is also the site for additional reactors that have been proposed by Bruce Power, as well as the deep geological repository for intermediate level nuclear waste that has been proposed by OPG.


The Saugeen Ojibway Nations therefore have a very substantial interest in the IPSP, which contemplates developments that would use their territory for dramatically increased energy production, both renewable energy production, based on wind power, and nuclear energy production, as well as for transmission infrastructure.


Therefore, the IPSP includes decisions that have the potential to profoundly impact the rights and interests of the Saugeen Ojibway Nations and their future as an Aboriginal People of Canada.


They therefore plan to participate fully in several aspects of this hearing.


I'm going to first address how issues respecting the Crown's duty to consult should be included in the issues list and why.  And then we'll make some short submissions on other issues and how Saugeen Ojibway Nation interests and rights should be considered as aspects of those other issues.


Let me start with some submissions on consultation issues, and I'll try and highlight some aspects of the law on consultation as it's developed, only sufficiently to help the Board be satisfied that it has a jurisdiction to explore this issue and to get some handle on what that might involve and what further parts of the hearing will need to be arranged in order to do that.


I submit that at some point in the hearing the Board will probably want to explore more fully the nature of this obligation and how it's either been dealt with or not dealt with up to now, and how it may be dealt with between now and the end of your hearing.


The Crown's legal obligations to consult Aboriginal Peoples and to accommodate their collective Aboriginal and treaty rights and interests are a very recent development in Canadian common law.  They were first articulated by the Supreme Court of Canada in two decisions handed down late in 2004, the Haida the Taku River Tlingit decisions, and in a decision delivered in late 2005 called the Mikisew Cree decision.


Now, as I say, I'll only say some things briefly about these obligations because the OPA in its revised issues list does propose that the Board include a question on consultation, but let me say these things first.  The constitutional obligation owed to Aboriginal Peoples are constitutional obligations, in two senses.


First, they flow from the Crown in section 35 of the Constitutional Act, 1892.  And also, like other aspects of the common law of Aboriginal rights, those obligations form part of our constitutional law in Canada in the sense that they define the legal relationships between the Crown and others, including Aboriginal Peoples.


Second, these obligations are designed to promote and facilitate the achievement of reconciliation.  In Haida, Chief Justice McLachlin spoke of it this way:

"Reconciliation is not a final legal remedy in the usual sense.  Rather, it is a process flowing from rights guaranteed by section 35 of the Constitution Act.  This process of reconciliation flows from the Crown's duty of honourable dealing towards Aboriginal People, which arises in turn from the Crown's assertion of sovereignty over an Aboriginal People and the Crown's de facto control of land and resources that were formerly in control of that people."


And in Mikisew Cree, Mr. Justice Binnie described the same thing by saying that:

"The fundamental objective of Canada's modern law of Aboriginal and treaty rights is the reconciliation of Aboriginal Peoples and non-aboriginal peoples and their respective claims, interests, and ambitions."


So, when you are dealing with these constitutional obligations to consult and accommodate, you will ultimately want to consider them in that purposive context.


Now, these obligations are triggered whenever the Crown has real or constructive knowledge of the potential existence of Aboriginal or treaty rights and the Crown contemplates conduct that may adversely affect them.


It will be important for the Board to understand that the Court has defined a very low threshold for triggering that duty.  If rights potentially exist, they should be considered.  If those rights may be adversely affected, they need to be considered and related concerns need to be addressed.  Hence, the duty to accommodate.


Now, the type of conduct that might trigger the duty would include a policy or a plan such as the IPSP if that policy or plan has substance such that its implementation may adversely affect such rights or interests.  


In fact, in both the Haida and the Taku River Tlingit cases the conduct that triggered the duty and led ultimately to hearings in the Supreme Court of Canada, in both cases the conduct was a strategic-level decision.  That was not the end of the regulatory process, but came at the beginning.  


In the case of Haida, it involved the renewal and ultimately the transfer of tree farm licences.  And in Taku River Tlingit case it involved, among other things, permission, to or agreement in principle to construct an industrial road 160 kilometres through pristine territory that was in the heart of the Tlingit's territory.  Both those issues raised questions of sustainability of those Aboriginal people and their relationship to their land and the exercise of their rights, and in both cases there were going to be a series of further regulatory process, either to define cutting rights or to define further aspects about the road.  


But in both cases the Court's decisions ultimately held that strategic-level planning processes needed to be developed and put in place in order to accommodate the concerns of the First Nations before those issues would go on to be further defined or managed through further regulatory processes.


So it's analogous to the situation here.  There are some types of decisions included in the IPSP which predispose energy planners or energy proponents to move in certain directions.


There are decisions included in the IPSP which rule out some kinds of options and which rule in other kinds of options.  And some of those options, we will submit, are such that they inevitably will have an impact. And therefore, at this stage, at this strategic planning-level stage, there are appropriate types of issues that should be the subject of consultation and that should be the basis for accommodation measures.  And I'll give you a few examples as we go on.


But I want to point out that the consultation obligation is not just about talking or going through the motions of consulting.  The purpose of the duty is to promote reconciliation, and therefore consultation must be carried out with a view to addressing the related substantive issues and concerns that are raised by Aboriginal people.  Consultation is designed to protect or accommodate Aboriginal peoples' important collective rights and interests.


Now, fifth, the obligation to consult is on the Crown.  It's not on the proponent of a project or a development or a plan.  Nor is it on an administrative tribunal, like this Board, that has a statutory role in authorizing all or parts of a project or a development or a plan.  And I know that doesn't completely jibe with the OEB's first draft of its policy on consultation, but in my submission that is the law, and it has a bearing on how this issue should be considered in this hearing. Don't get me wrong.  It doesn't mean that proponents have no role in promoting reconciliation.  


In the case of the IPSP, the OPA could have, and arguably should have, included measures to ensure that the implementation of the IPSP would not run roughshod over Aboriginal and treaty rights, or contribute further to the marginalization and impoverishment of Aboriginal peoples, because those things are certainly contrary to reconciliation.


The important thing is that the IPSP does not include such measures.  And that failure raises concerns that must now be the subject of consultations with government and the development of appropriate accommodation measures by government.


The obligation to consult and accommodate is a super-added constitutional duty.  It's additional to other statutory obligations that an agency like OPA may have or that this Board may have.


So, for example, the duty is not found expressly in the Electricity Act or in the regulations, and we shouldn't think that the duty would be fully exhausted by compliance with the requirements of environmental assessment legislation, especially since such legislation was enacted before this constitutional duty was even explained by the Supreme Court of Canada. 


And in the same way, although the OPA has some statutory obligations to consult stakeholders, those obligations are not the obligations that we talk of when we talk about the obligation to consult Aboriginal peoples based on the honour of the Crown.


Again, it may be that some aspects of the constitutional duty may be satisfied in part, perhaps even in whole, by compliance with other statutory requirements, but the duty is distinct, and it's not founded in those statutory requirements, and it exists whether or not there are statutory requirements for implementing it.


And, of course, that's part of the problem that we all are experiencing right now, is that this duty has been developed only very recently by the courts, and there isn't a government in the country that has yet really finished coming to grips -- well, and most haven't even started coming to grips -- with how that duty should be given force and effect in various statutory regimes. So in some ways you're grappling with that kind of situation, where the duty has been proclaimed and explained by the Supreme Court of Canada, and it's not denied in general by governments, but it's for bodies like yours to assist all the parties in figuring out, how on earth are we going to give real effect and ensure that real effect has been given to this duty.


And that really brings us to the question of your jurisdiction, because in particular cases, if the Crown hasn't fulfilled its obligations to consult and accommodate, the courts may decide that the projects or developments or plans should not be allowed to proceed or be implemented until the obligations have been fulfilled.  And courts have done this in a large number of cases in the last two years, in various places in Canada.


So it's not a matter of trivial concern to this Board whether the Crown's obligations to consult, triggered by the IPSP, have been satisfied.  And in our submission, a question about consultation or an inquiry about consultation belongs on your Issues List, even though you can't find that issue raised expressly in any of your statutory remit documents, either in the instructions or in the regulations or in the Act.


Why do you have the jurisdiction?  First, it's settled that administrative tribunals do have jurisdiction to determine constitutional issues that are raised in matters that are before the tribunal, including matters or issues that bear on Aboriginal rights or corresponding government obligations.


It follows that it is within this Board's jurisdiction to decide the issue that's been raised by the Saugeen Ojibway Nations and others; namely, that the Crown has not yet fulfilled its constitutional obligations to consult respecting the IPSP.  So you have a jurisdiction in that way to resolve that constitutional question.


Second, in our submission, the Board has a discretion to explore this issue and should do so, because if the IPSP has been developed and the Crown has not fulfilled its related consultation obligations, the IPSP in the end may not prove to be either economically prudent or cost-effective, because if the IPSP were approved but the Crown has not fulfilled its applicable consultation obligations, it's reasonable to consider that affected Aboriginal parties may very well ask the courts to disallow the implementation of the IPSP.  


And that might very well result in the plan being neither economically prudent nor cost-effective.  So for both reasons, it's our submission that it's within the Board's jurisdiction and discretion, and it's consistent with the public interest for this issue to be included in the Issues List.


Now, let me repeat that we recognize that the IPSP is a strategic-level plan.  It's not a menu of particular energy projects that will be approved at this stage.  However, the IPSP is a very substantive plan.  It forecloses some options.   It predisposes energy planners and proponents to pursue others.  It represents conduct that may affect Aboriginal or treaty rights if it is approved and implemented.


Therefore, we intend to show from time to time during this hearing how the Crown's obligations for consultation and accommodation are triggered by aspects of the IPSP, where the implementation of the IPSP as a strategic-level plan may adversely affect Aboriginal or treaty rights and interests.  We recognize that the parties may very well have disagreements about how the IPSP may relate causally to such rights and interests or their adverse effects, and we submit that the issues list is not the proper vehicle to decide the scope of the consultation obligations associated with the IPSP.


Instead, the Board may want to schedule further time for submissions on this and the Board may eventually need to make decisions, either during the course of its hearing or at the end, about what aspects of the IPSP actually triggered the obligation and whether the obligations were fulfilled.


Let me offer two examples of how the IPSP as a strategic-level plan raises concerns for the Saugeen Ojibway Nation that properly trigger the obligations to consult and accommodate at this stage.


Here is one example.


The IPSP calls for increased energy production based on renewable resources, including, specifically, wind power.  And the IPSP identifies the Bruce Peninsula as one of the areas that would be suitable for a substantial increase in wind power production.


The IPSP contains no provision to ensure that such increased wind power production in Saugeen territory would be planned or developed or approved through mechanisms that would have a mandate to ensure the sustainability of Saugeen Ojibway Nation harvesting rights or cultural interests, or the use of their reserves as both residence and base for tourism, or their fundamental cultural and spiritual connection to the lands and waters of their territory, all of which may be adversely affected by increased wind power projects.


And the experience is that if such projects are to proceed and are to proceed on the basis of the existing regulatory system, these fundamental issues may never be addressed.


It follows that Saugeen Ojibway Nation needs to be consulted at this stage, where strategic-level decisions have been made to opt for or promote such an increase in wind power in their territory.


Now, why would they want to talk to government about this, at this stage?  How could there be meaningful discussions or meaningful accommodation discussions?  Well, it may be that this concern, and the concerns of the Saugeen Ojibway Nations, might be accommodated by the development of a new planning mechanism in which the Saugeen Ojibway Nations would be a full participant, and that planning mechanism would be mandated to consider or plan the development of increased wind power production within Saugeen territory in a way that would fully address the potential adverse effects on Saugeen Ojibway Nation rights.


That function would not be effectively performed if all of this issue was put off to the application process for specific projects on a case-by-case basis well into the future.


So there's an issue for government and Saugeen Ojibway Nations to discuss at this strategic-level plan stage.


Let me give you another example.  If the IPSP is approved, it would almost certainly result in applications for refurbishment of existing nuclear generator facilities in Saugeen territory, or for the construction of new nuclear generating facilities in that region, or for both.


Now, Saugeen Ojibway Nation needs to be consulted about such developments because there is a very obvious substantial series of environmental risks associated with such projects.  And those risks certainly signal substantial adverse impact possibilities on Saugeen rights.  But the IPSP includes no provisions for effectively addressing those concerns; for example, by an agreement on the appropriate mechanisms by which the Crown and the Saugeen nations will jointly consider the assessment of such risks or to consider how they could be effectively managed or mitigated.


And now, in the last few weeks, the difficulties relating to those risks and their management have been exacerbated enormously, and this raises even more issues, which need to be the subject of consultations at the strategic level, and accommodation measures at the strategic level.


I'm referring to recent developments respecting the Canadian Nuclear Safety Commission and its regulation of the Atomic Energy of Canada Limited's reactor at Chalk River.


For one, we've seen very recently the actions by the federal minister responsible for AECL and the Nuclear Safety Commission purporting to politically interfere in the work and mandate of the CNSC bearing on public safety.  I'm sure the members of this Board are very aware of this and fully understand how that kind of political interference in the work of an administrative tribunal would undermine its effectiveness and its public credibility.  


But there's actually an element to this whole drama that's even more fundamental, and that we witnessed through the whirlwind passage through Parliament and the Senate of Bill C-38, by which Parliament and the Senate agreed to eliminate one of the terms of AECL's licence for that reactor.  That was a term designed to ensure public safety. 


The licence had been developed after a lengthy hearing process by the CNSC, and Parliament in the Senate, in that bill transferred from the CNSC to Atomic Energy of Canada Limited, the proponent, they transferred to them the authority and responsibility for safeguarding public safety, because the bill specifically authorized AECL to re-open its reactor and restart the reactor without compliance with the terms of the licence whenever AECL considered it would be safe to do so.


Now, I know that's far from here, but, Madam Chair, Members of the Board, in my respectful submission, these developments very recently have undermined the credibility and the stability of the existing statutory regime for protecting public safety respecting nuclear energy facilities. 


How could a party like the Saugeen Ojibway Nation, whose territory would be profoundly affected by a failure of safety regulation?  How could they not be enormously concerned by these developments?  How could they not insist that government consult them about what this means for their options for the future, and how could they not insist that there be effective accommodation measures developed addressing this very deep concern?


And I know this is a complex issue.  It involves the federal government's jurisdiction.  It involves Ontario's choices for where and how it wants to develop power and so on.  And it's not an issue that directly falls out of the IPSP and not an issue that this Board has jurisdiction to decide.  But I use this example along with the wind power example to show how, at the level of strategic planning, certain kinds of decisions that are embedded and included in the IPSP raise valid concerns at the strategic level.  


And the consultations that need to occur are consultations appropriate to that strategic planning level, because there may need to be accommodation measures developed, and it is with government that those consultations need to take place.


Now, we proposed a question respecting consultation for the issues list in our submission of December 14th.  And the OPA has now revised its own proposed issues list and included a question which is quite similar and is almost identical to the question that the Board adopted for the transmission line hearing.  


And we are satisfied with the question that OPA has proposed, including their suggestion that the one question refer both to consultation obligations triggered by the IPSP as well as the procurement process, but with one exception.


In OPA's question, which is in part 3, or called part 3 of their revised issues list, they suggest that the question should start:

"Have all Aboriginal peoples whose existing or asserted Aboriginal or treaty rights are affected by the IPSP or the procurement process been identified?"


Et cetera.  And it's our submission -- and in our draft we proposed that the question be about the Aboriginal peoples whose rights stand to be affected by the IPSP or the -- and in our submission, the best way, actually, to frame this question would be to mirror the language of the Supreme Court itself and to ask the question in these terms:  Have all Aboriginal peoples whose existing or asserted Aboriginal or treaty rights may be affected by the IPSP or the procurement process been identified, et cetera.


And if that wording is used, Madam Chair, then it's our suggestion that that would allow the parties to make -- to tender evidence and make submissions to show how either the IPSP or parts of it, or the procurement process, would themselves be triggers for consultation, because either the IPSP or the procurement process may, if approved, affect rights or interests of the type meant to be protected by the duty.


And we don't suggest that the question substitutes as a test or a standard for compliance with the duty, but, rather, it would be a frame within which evidence could be led and submissions made.


And, finally, I want to say that it's our submission that the evidence -- you know, you may want to hear submissions at some mid-stage in the hearing process about this duty, but the evidence about whether the consultation obligation has been triggered and whether the consultation obligation has been satisfied, we submit it would be best heard quite near the end of the Board's hearing, because it's possible and to be hoped that the duty will have been satisfied through appropriate consultations and the development of accommodation measures by the time the hearing is completed. 


There isn't much question that these obligations, if we're right that they've been triggered, that these obligations have not be satisfied up 'til now.  But, for example, the Saugeen Ojibway Nations and the Ontario Ministry of Energy are planning to very soon start discussions anew about the obligations and what kind of process can be set up to facilitate those consultations and consider accommodation measures if appropriate, and so on and so on.  So that's what we would submit to you regarding consultation.


In the few minutes that I have left, I'm going to make submissions about some of the other statutory-compliance issues and how Saugeen Ojibway Nation intends to participate on those issues.  We've been a while, Madam Chair.  I'm happy to finish, or if you want to take the break, we could.


MS. NOWINA:  How much longer do you think you'll be, Mr. Pape?


MR. PAPE:  Perhaps another 15 minutes, Madam Chair.


MS. NOWINA:  Maybe we should take a break now, then, and continue after the break.


MR. PAPE:  Thank you.


MS. NOWINA:  We'll break until four o'clock.


--- Recess taken at 3:39 p.m.


--- Resuming at 4:03 p.m.


MS. NOWINA:  Please be seated.


PROCEDURAL MATTERS:

MS. LEA:  Madam Chair, two administrative matters, please.  The first is that I would like to enter an appearance on behalf of Michael Buonaguro, who represents the Vulnerable Energy Consumers Coalition.  He will be attending later in the week but was unable to attend today.


The second thing is, folk are very kindly bringing exhibits to the hearing, and that's great.  If you do want these exhibits to be filed and posted on the website of the Ontario Energy Board, you'll need to file them electronically, as you would with any other things that you are filing through the Board Secretary's office.  


So we're happy to receive them here in hard copy, but if you want them posted, and I think they probably should be posted to give access, then if you would please file them electronically, as well, that would be helpful.


Thank you, Madam Chair.


MS. NOWINA:  Thank you.  Mr. Pape.


MR. PAPE:  Thank you, Madam Chair. 


CONTINUED SUBMISSIONS BY MR. PAPE:

MR. PAPE:  I'm going to turn, now, to some submissions on the statutory compliance issues, because as my colleagues have said, representing the National Chief's Office and the First Nation Energy Alliance, we certainly agree with them that although the Crown owes unique constitutional obligations to Aboriginal Peoples in the form, for example, of consultation requirements, all the ways that First Nation concerns and interests come up in this hearing are not confined to the consultation context.  


And, briefly, we included several proposed issues in our December 14 written submission in which we asked the Board to include sub-issues, really, regarding how SON rights, interests, special concerns and so on, should be considered as factors on two fronts:  One, going to the questions where the Board must decide whether OPA properly considered certain factors like environmental sustainability or safety or environmental protection; and, second, where the Board's review requires it to decide whether OPA's IPSP is economically prudent or cost-effective.  


And we were generally making the point that factors that are peculiarly important to SON communities and members would be relevant factors bearing on, for example, the issue of environmental sustainability, or bearing on issues of cost-effectiveness.  


And we take some comfort and we support you in some portions that were included in your report, first in your suggestion that the term "consider" really does require an assessment of whether OPA weighed and evaluated matters that it was required to consider, and that OPA will need to lead evidence about how it considered such matters, and that it will need to demonstrate whether and the extent to which the IPSP was affected by a consideration of such matters.


We appreciated your explanation of the terms "environmental protection" and "environmental sustainability," and we also very much support the opening in your report, found on page 9, where you talk about cost-effectiveness and prudence, but especially cost-effectiveness, needing to consider external environmental costs and the types of costs that often do not appear in the public accounts.


Now, all we want to say, for purposes of the development of the issues list, is that at this stage it would, in our submission, be appropriate to ensure that the issues as framed are broad enough to allow parties to bring and present to you evidence bearing on whether all the relevant factors were considered when IPSP either considered or reached conclusions respecting, for example, environmental sustainability or cost-effectiveness.  


And as I imagine the Board may know, just in the last year there has been a fair amount of development of the concept of sustainability, environmental sustainability, through several environmental assessment panel reviews held in Canada, and some that's still coming, for example, from the MacKenzie Gas pipeline review.  


And the point is that your definition or explanation of "environmental sustainability," starting with the Brundtland type approach, certainly is a good foundation, but there's a good deal of thinking now developing in Canada that sustainability is a reasonably complex and very important concept that requires the examination of a number of factors; not just intergenerational factors, but maybe regional factors and maybe class factors, and et cetera, et cetera.


My point simply is that it would be most appropriate, when we get to that stage of the hearing, that parties have an opportunity to question the extent to which OPA considered all the relevant factors that bear on the issue of environmental sustainability, and, second, that OPA be obliged to show that whatever those considerations were, they really took it into account and that they did weigh and evaluate the right factors and they did take it into account in developing the IPSP.


And, similarly, in the Board's ultimate determinations about cost-effectiveness, we support the idea that the Board be open to the evidence and the submissions that parties will make, including ourselves and other Aboriginal parties and other parties, regarding the issues that properly should be taken into account in determining cost-effectiveness and how broad that inquiry should be.  And it's far too early at this stage to say what's in and out of that inquiry.  


In our submission, those are proper issues to be explored in the course of the hearing, both by evidence, expert and otherwise, and by legal submissions.


I certainly take the points made by Mr. Vegh for the OPA about the hearing having a proper scope.  On the other hand, I think that it's not always easy to determine, at this stage, how to narrow scope appropriately.  I certainly support the idea that when you as a Board are asked to review whether OPA considered issues like environmental sustainability, you are not being invited by the statute to substitute your own views about environmental sustainability.


On the other hand, that doesn't mean that your inquiry is not in fact a substantive inquiry.  You have a substantive inquiry to make in determining whether the OPA did weigh and evaluate all the relevant factors and include policies or decisions in the IPSP that reflect that weighing and evaluating.


I submit that your task, in looking at these consideration obligations, or "consider" obligations, is perhaps analogous to the role that a court has when it's traditionally reviewing an administrative decision on grounds of reasonableness.  As you know -- and I'm not suggesting that you have a jurisdiction to determine reasonableness standards.  


But I'm saying your task is a bit analogous, because when a court judicially reviews an administrative decision and decides whether or not it was reasonable, the law is fairly clear that -- is very clear that it's not an invitation for the court to substitute its own decision or its own view of what's reasonable.  But it is a substantive inquiry. 


And if there is a problem with reasonableness, as the Supreme Court of Canada has said in a number of cases, the problem might be in the evidentiary foundation for a conclusion, or it might be in the logical process by which conclusions are sought to be drawn from the evidence. 


In other words, they have to consider substantive issues in order to decide whether or not, as a matter of law, a conclusion is reasonable.  And, similarly, you have to decide whether certain things have been before OPA and considered and weighed and evaluated, and whether the logical process leading from those to their policy conclusions in fact flows logically.


And in a similar way, the Supreme Court of Canada has fairly recently said that if relevant factors that go to the heart of a tribunal's jurisdiction -- for example, its legislative jurisdiction -- if factors going to the heart of its legislative jurisdiction are not considered in a decision, then the decision would not be reasonable, could not be reasonable.  That's from the Ontario v. CUPE decision a few years ago of Mr. Justice Binnie's.


Now, again, the point isn't that you are going to decide reasonableness, but again, I submit that various parties need an opportunity to say to this Board, when OPA promised -- or, sorry, when OPA had to consider environmental sustainability, they needed to consider these four factors, and if they didn't, then they didn't consider environmental sustainability in the way the Act contemplates.  And parties should be free to make those submissions to you and lead that evidence to you, and then you'll have to decide.  But that's when you should decide such issues, after you've heard the evidence, as long as it, you know, has some potential relevance, and after those submissions, not at this stage.  This is not the stage to unduly narrow the task.


And so when we've asked to have SON rights or interests or particular circumstances considered as factors going either to the matters that need to be considered or matters like economic prudence and cost-effectiveness, we're asking that the questions be understood to be broad enough to allow that evidence to be led and those submissions to be made.


And the final thing I'll say is that that submission is supported, I submit, by the Board's decision to apply your streamlining policy.  And what this means is that key planning decisions that may ultimately be approved in the IPSP need to be explored as fully as your mandate provides, because this -- for some issues, this may very well be the last exploration of those issues. 


And certainly questions like safety, environmental protection, environmental sustainability, and cost-effectiveness, those issues need to either have been considered or to have been decided on the basis of all the factors that experts, interested parties, and the general public now have come to understand have a bearing on those questions.


And it would be not in the interest of the Board's credibility and not in the public interest and not in the interest of the Government of Ontario, I submit, for the hearing to be undertaken in a way that makes it impossible for the Board to appropriately explore how those matters were considered and whether that is the kind of consideration that was required, and how those matters of cost-effectiveness and so on were determined, and whether they were determined accurately.


So those are our submissions.


MS. NOWINA:  Thank you, Mr. Pape. Mr. Crocker, do you have questions?


MR. CROCKER:  Thank you, Madam Chair. 

QUESTIONS BY BOARD STAFF AND THE PANEL:  


MR. CROCKER:  A couple questions, Mr. Pape.  First is, you seemed at various points in your submissions to distinguish between the government's role to consult and a proponent's role to consult, and I wondered whether you considered for the purposes of those submissions whether the OPA was the "government".


MR. PAPE:  In our submission, the OPA is not the government.  It's not the Crown.  It's not -- I mean, the Electricity Act itself says that the OPA is not an agent of the Crown.  And it's not performing the role of the Crown here.  The government, for example, made the Supply Mix Directives.  The OPA had to include them and figure out how to implement them.


The government has a different role.  The OPA is the proponent here.  The government has a different role, including its role vis-a-vis this Board, and the ultimate determinations you'll make.


So we say, quite deliberately, that the obligation to consult is on the government.  That doesn't mean that OPA won't have some role to play in all that.  It makes sense that some kinds of things that may be -- may need to be discussed would best be discussed with the OPA involved.


It may be that some kind of measures that need to be developed for accommodation purposes require an involvement or participation by the OPA.  It may be that they're quite otherwise.  The OPA, for example, if I go back to the wind power and land-use planning concept that I talked about before, simply as a hypothetical example, OPA doesn't have the jurisdiction to develop the land-use planning process for -- to be used in the development of wind power in a particular region.  


OPA might facilitate it by saying they agree with it, or they might oppose it.  I have no idea, But it's ultimately the government of the province that has the authority, perhaps involving a number of ministries.  I don't know.  It doesn't matter at this stage.  But it's the government that could provide for the accommodation of that concern, if that is a concern that's properly triggered, and if that's something that needs to be accommodated, and if that's an approach to accommodate.


MR. CROCKER:  Just then to follow along, then you're not suggesting that the OPA had the obligations which you described, the government obligations, to consult in this process.


MR. PAPE:  No, I think the way the law has developed, the Supreme Court's made it pretty clear that it's not proponents who ultimately have the obligation to ensure accommodation and work toward reconciliation. But as I said before, in our submission, smart proponents help make it happen in their relationship directly with Aboriginal peoples, in their relationship to government, and in how they design their projects, whether it's a specific project or a plan.


And I'm not saying that OPA couldn't have addressed some of these kinds of issues as part of the planning mechanism.  They could have.  Maybe in some cases they even did, or tried to.


So really, this set of obligations, in my submission, it's best not to too narrowly compartmentalize where they belong and whose work is required in order to facilitate their satisfaction.


MR. CROCKER:  One further question.  Hypothetically, and without pre-judging anything, if after the inquiry you are suggesting should take place it's determined that the consultation wasn't sufficient to meet the common-law test, what are you asking the Board to do, or what do you think the Board should be doing?


MR. PAPE:  Well, as you say, it's far too early to say very much about that, but it -- if we thought of it, you know, in a very extreme case, the Board might very well decide that it would not approve an IPSP that was -- that suffered or that would likely suffer tremendous difficulty in being legally implemented, because serious issues and concerns were raised by it bearing on particular Aboriginal People or their rights, and that there had simply been no recognition of those concerns or that obligation, and no process to deal with them, and they weren't addressed.


And it is, in my submission, within the Board's jurisdiction to decide not to approve the IPSP on such a basis.  One certainly hopes we never get there.  And even  announcing the question and from time to time looking at the issue or providing for a schedule under which the evidence and submissions on those issues may get developed, we'll hopefully play some role in assisting -- you know, we're all familiar with how quickly you get ready for things when we're on the way up the court house steps, and it's not unlike that.  this is not an issue that will be simple to satisfy on a once and for all basis.


But, in the end, in my submission, the Board has the same kind of jurisdiction to refuse to approve the IPSP for a failure on this ground as the Board would have the jurisdiction to refuse to approve the IPSP and to send it back on a ground of  statutory non-compliance. 



MS. NOWINA:  Mr. Pape, at the risk of being redundant, I'm going to pursue the same line of questions. The OPA's final proposed issue is the one on consultation with Aboriginal Peoples.  You have talked about that issue.  I believe you said that you agreed with it, with a couple of wording changes.  


So, am I to read, then, your interpretation of that issue, when it says "have appropriate consultations been conducted," you mean have  appropriate consultations been conducted by the government, not the OPA; is that correct?


MR. PAPE:  Yes, that's correct.


MS. NOWINA:  Right.  Thank you very much.  Thank you for your submissions.


MR. PAPE:  And the only change I'm suggesting is at the end of the first line, the word "are."  We're suggesting that it should be "may be."


MS. NOWINA:  Right.  Thank you.


Next submission is Metis Nations of Ontario.  Is that correct?  And Mr. Madden?


MR. MADDEN:  Thank you.


SUBMISSIONS BY MR. MADDEN: 


MR. MADDEN:  I have some materials that I'm handling up that should be helpful.  The materials are in the MNO's submission part of the appendices already.  And two are the cases from the Supreme Court of Canada.


MS. NOWINA:  Do we have all of these in the materials somewhere?


MR. MADDEN:  Yes.


MS. NOWINA:  Thank you.


MR. MADDEN:  It's just for ease and convenience, rather than flipping through them.


MS. NOWINA:  Thank you.


MR. MADDEN:  There's also a document I handed up called Metis Nation of Ontario's revised issue for part 3 of the issues list.  And similar to the issue around the proposed redrafting by OPA or taking from the Bruce-Milton transmission line question, our suggestions on that, as well as consolidating some of the other issues of the seven issues that were in our initial submission.  That document deals with that.


But I'll get to it in my submission.


To start off, I'm going to provide the Board with a little background on who the Metis Nation of Ontario is, and actually, who the Metis are, because, while many of you may have a lot of experience or at least some familiarity with who First Nations are, Metis are a distinct Aboriginal Peoples, whereas, in 1982, Canada's constitution recognizes that there's three distinct Aboriginal Peoples within Canada:  the Indians, who describe themselves as First Nations and are described as First Nations, the Inuit, and the Metis people.


When you use the term "aboriginal," you mean everyone.  When you use the term First Nations you're only specifically speaking about Indian people.  So that may be helpful for intervenors as well as others as we go through this process of recognizing the distinctions between and how you can ensure that you're referring to all the Aboriginal Peoples that are participating within the process.


I've also handed up, to just give a sense to the Board, of where Metis communities are and where settlements are throughout the province, two maps, one identifying harvesting territories throughout the province, and the second is a map of Community Councils.


And I think it's important to understand that Metis are in quite different positions than First Nations as well.  Currently in the province there's approximately 56,000 Metis throughout the province, and we represent about 25 percent of the Aboriginal population in the province.


But it's important to note that there are some real, substantive differences in the First Nation reality as well as the Metis reality across the province.  Metis don't have a land base.  Metis do not have signed treaties, aside from an addendum to treaty 3, up in the treaty 3 area.   And  Metis have unextinguished Metis rights that co-exist with First Nations throughout this province.  


The map that I handed up shows the traditional territories that have been recognized through an agreement entered into between the Metis Nation of Ontario and the Ministry of Natural Resources accommodating Metis harvesting rights.  In 2003, the Supreme Court of Canada heard its first case on Metis rights.  And that is the Powley case, out of Sault Ste. Marie, which established that there is a historic rights-bearing Metis community in Sault Ste. Marie, and environs.  


And based upon that test that was established in Powley, this accommodation reflects where there are other historic Metis communities throughout the province.


So the other, I guess, nomenclature issue I just want to clear up is when we talk about communities too, we aren't talking about a settlement or a reserve or a site-specific area.  We're talking about large regional entities that are quite expansive, and you can see on the map of where those regional entities are.  


And so you can clearly understand why we have a significant interest in many of the projects proposed in the IPSP in different regions and areas across the province.


Now, I'm not going to go through our submissions.  We submitted seven specific issues, and I think they can be largely broken down into two specific areas.


The first is consultation and accommodation, and I think that our submission extensively deals with consultation and accommodation and the common law and the legal framework established from Haida, Taku and Mikisew.  I'm not going to repeat that because Mr. Pape has done that immensely well in his presentation, and I think gave the Board the flavour that this is a new legal framework.  


It has substantive and procedural rights attached to it.  And this Board from its Aboriginal consultation policy that it issued in the summer, last summer, recognized that that framework needs to start being incorporated into all actions that the Government of Ontario does right from the Crown but also in administrative tribunals, in agencies that work on behalf of the Crown.


So I'm going to focus on those two areas of consultation and accommodation, and then also the issue of cost-effectiveness and economic prudence, and that analysis, and how we believe that Aboriginal and treaty rights need to be factored into that analysis.  And I'll get to that in our later submission.


So, with respect to consultation and accommodation, one of the main issues that the MNO put in was around the need for there to be consultation, the need to review the IPSP to ensure that consultation and accommodation had occurred.  In the OPA's revised issues list, they've proposed new wording, similar to Saugeen Ojibway Nations.  


We thank them for that inclusion and we also look forward to some date before the Board where we can actually canvass this issue.  And we would suggest the first part of that is the ability to talk about what we believe the duty to consult is and when we think it's triggered and how you identify the scope.  And that may be helpful to start at the beginning of the hearings for the Board to understand where the intervenors are coming from, but also to see if there's any possibility of us wrapping our minds around and using that discussion as a possible frame, as you hear evidence throughout the process.


But we also agree with Saugeen Ojibway Nations that assessing the question of whether appropriate consultation and accommodation has taken place in the IPSP should be reserved to the end. So the initial discussion would be around -- since this is -- and I think that all Aboriginal intervenors, as well as the OPA, as well as the Board, can agree, this is a new, substantive, constitutional duty set out by the Supreme Court of Canada. 


And governments across the country are, in some areas, attempting to grapple with it, but also, Aboriginal peoples are, along with proponents and the Crown.


So I think that a discussion initially around -- on that issue may be helpful to at least frame it, and at least not continue to have, every time evidence is put forward, an argument around what consultation is and what accommodation is, to possibly refer to using that as a guide as we go forward.


In our revised Issue List we do have some concerns about using the language that was proposed by the Board in the Bruce-Milton hearing as -- and just modifying it, and putting it into the IPSP -- framing it for the IPSP question, for two specific reasons. The first I think Mr. Pape dealt with, is that it doesn't reflect the actual language that the Supreme Court of Canada used in Haida.  And I would also just point out that it also doesn't reflect the actual language used by the Board itself in its Aboriginal consultation policy of EB-2007-0617.  And I'll just read out the line of how the Board interpreted what the Court said in Haida.  It says:

"The Court stated that the duty to consult and accommodate arises when the Crown has knowledge of the potential existence of an Aboriginal or treaty right, whether or not that right has been legally established, and whether the Crown contemplates conduct that may adversely affect it."


So similar to what Mr. Pape brought forward, the language that the Board uses is that "may" affect the Aboriginal rights. So we would suggest that that language -- our initial revised submission put in adding back in the "stands to be affected".  We're very -- more than comfortable with using the language of "may be affected" instead of "stands to be affected", and along with adding in "in procurement processes".


And the second reason that we actually think that that language should be added back into how the issue is framed is, the issue from the Bruce-Milton line is about a specific project.  It's about -- it's a Section 92 application, which is about a very specific built transmission line.  This is a plan.  


The IPSP is a different beast or a different model, by virtue of, it sets out a strategic plan of doing things in the future.  So this language also is more reflective of "may affect", because the plan is of future actions that are contemplated.


Now, as we've said, we believe that the OEB's jurisdiction to review or to include this issue flows from, first, the duty to consult and accommodate, which Mr. Pape has gone over, but second, that -- and an important part is that the OEB has a responsibility to assist in implementing the IPSP once it's approved. And I guess the question really becomes, is that, well, if that is done, you want to make sure it's a sound plan that doesn't have vulnerable components of it.  


And clearly what we've seen from courts across the country is that courts are willing to enforce the legal duty to consult and accommodate when need be, whether it be overturning a sale of land, granting an injunction, or ordering consultations to occur.


So the idea of the Board assisting a plan that may be vulnerable or have opened itself up to potential claims by Aboriginal peoples that consultation had not occurred, we think squarely falls within the Board's jurisdiction as well.


Now, the -- so I think that that deals with our issues 1 and 6, with respect to the consultation that occurred on the IPSP.


And the second issue, though, that we actually think is necessary for the Board to consider or the Board to include is, in our revised Issues List, we have consolidated a few of the other points, but I guess it really fundamentally goes down this, is that that's fine for the IPSP, but at that point in time, upon the Board approval, has effective consultation occurred. 


But then there is another equally important question that the Board has to turn its mind to and that it has jurisdiction to do, is, does the IPSP include appropriate consultation processes and accommodation measures to Aboriginal peoples to support the implementation of the IPSP and procurement process, as well as the development of future iterations of the IPSP.


Now, I want to clarify what we're referring to when we're talking about appropriate accommodations within the IPSP, because we do very much agree that at times of applications being made by proponents, that is an appropriate time for -- and I'll use two different types of terms, what we refer to as macro accommodations and micro accommodations.  And macro accommodations would be in relation to recognizing that, as the plan progresses, there needs to be a commitment or a means or guidance of how it will be implemented in a way that is consistent with the duty to consult and accommodate.


And we have -- and we submit that that is not an issue of, when a proponent goes and makes an application to the Board, that then the Board reviews it and determines whether the consultation obligation has been met. We believe that the duty to consult and accommodate is a proactive duty.  It actually requires -- it requires the Crown to ensure that, within its laws, policies, regulations, that the duty to consult is recognized, and a means of fulfilling and achieving that duty is within the policy or is within the laws or is within the regulation.


And as we -- I think it's very clear that the current IPSP does not include those types of means.


Now, there may be accommodations outside of the IPSP that are with respect to specific groups or with respect to specific projects, but we believe that the IPSP needs a level of guidance of how to ensure that this ongoing duty of the Crown is fulfilled and is incorporated into the plan.  And we would consider those macro. 


So they're enabling accommodations or commitments that the following will be done.  It's not about the specifics of an impacts and benefits agreement that's going to be entered into.  Those are the details that need to be addressed on the ground with the various parties during an application process or during an on-the-ground consultation. 


But, too, we do not believe that the reconciliation process is helped that the only time that that gets assessed is way down the road of when a party's actually making an application to the Board. We actually think that that somewhat under -- it's, I don't know, putting the cart first or the horse first.  It doesn't make sense.  It doesn't promote reconciliation, because it doesn't promote a positive obligation that we're starting this from the beginning.


And what you're seeing right here is that play out.  What some of the Aboriginal intervenors have said is, Well, they didn't consult appropriately, so the IPSP may have to be sent back in order to do it again.


We don't think that we should be creating another system of how that could happen in the future about applications or projects that the IPSP contemplates; that there should be consultation and accommodation models contemplated, in a very broad view, and how -- and the details on how that may be done is -- will play out on the specific projects.  But the idea of having a plan out there, when we know that there is this super-added duty, and the courts have been giving instructions that the government, as well as in its laws and in its regulations and in its policies, should be embracing the duty and should be incorporating that duty into how it conducts its business.  


Right here we have an opportunity, for the next 20 years, a plan of how the government will move forward on a plan.  And we believe at least some clear statement about the duty, about also how the plan sees itself to ensure that that duty is fulfilled should be included within the plan.


So our point is that while we believe it's in the jurisdiction of this Board to review the IPSP to see if the consultation obligation is met.  It's also prudent for this Board in its role to facilitate the implementation of the IPSP to ask the question of, Well, how is this duty going to be managed in the future to ensure the effective implementation of the IPSP?  Leaving it down the road to saying, Well, that will be dealt with through the Aboriginal consultation policy when a proponent makes an application to the Board we don't believe reflects what the law is telling us, but we also don't think that it's helpful to what this Board's role is as an economic regulator, and to facilitate this area, this sector in Ontario.


We just wanted to draw the Board's attention to a quote from the Haida decision.  And the Haida clearly is with respect to directions provided to government, but at paragraph 51 of the Haida decision, the Court says:

"It is open to governments to set up regulatory schemes to address the procedural requirements appropriate to different problems at different stages, thereby strengthening the reconciliation process and reducing recourse to the courts.  As noted in R. v. Adams, the government may not simply adopt an unstructured discretionary administrative regime which risks infringing Aboriginal rights in a substantial number of applications in absence of some explicit guidance."


And while no one is arguing here that this is a regulation, the IPSP is a regulation, but it's a policy.  And the same principles should apply, that the IPSP should provide some guidance on how it will ensure that the duty is met.  It shouldn't be silent on the issue.  It shouldn't be.  We should make it up as we go along, because now we may have specific ways of how that consultation will occur.


So, for example, a tribal council may, you know, identify with the Government of Ontario how planning will be done in a specific region.  A Metis community may identify how planning will be done in a specific area.  But we believe that the IPSP needs to include some recognition of the duty and also some means of how the duty will be fulfilled in the future, so we don't run into the same situation and proponents aren't put in the same situation, at the end of the day, of saying, Well, this project may not go ahead because the consultation requirement hasn't been met.


Now, we also just wanted to point the Board to the recent Ipperwash Inquiry Report, which we think is helpful, and we've attached the natural resources section of the  Ipperwash Inquiry Report as an appendix to our written submissions.


We think that Justice Linden has looked at this issue about what is playing out across Ontario, and he has written an amazing chapter, as well as an entire report, on the real realities of the effects of ignoring these issues, how they play out on the ground.


And what Justice Linden also comes to the conclusion, is, he says:

"Ultimately it would be advisable to incorporate an acknowledgement of this duty in legislation, regulations, and other applicable government policies.  This would promote respect and understanding for this duty throughout the provincial government.  It would also promote consistency and conformity with the constitutional obligations in the province."


This is in our written submissions, and we provide this citation to the Board in there.  But we have just had a rather large public inquiry that has looked at this issue thoroughly and has come to some conclusions about what should be done in the future.  How do we stop these problems about confrontation arising?  And, largely, many of these issues are driven around natural resources and the use of natural resources.


And, in addition, to just on the confrontation issue, which is what we clearly recognize within a policy parameter of the government, but what this Board's role is, is it's an economic regulator, and it's clearly within the statute. Justice Linden also draws some, I think, very interesting parallels between:  This shouldn't be looked at as just a legal issue or a policy issue.  It has significant economic implications for the Province of Ontario.


And at page 13 of our submission, he includes another what I would say helpful recommendation or analysis of how this issue plays out.  He says:

"I wish to emphasize, however, that the rationale for including Aboriginal Peoples in managing natural resources and enjoying their benefits goes beyond simply meeting legal obligations.  There is a strong practical, interest-based rationale for this approach.  It is also a benefit for all Ontarians that Aboriginal Peoples share in the bounty of this province and in the case of its resources.  Sharing resources and resource revenue is one way for Aboriginal Peoples to take control of their lives, build viable economies, and improve the dire conditions under which many of them are forced to live."


And so he recognizes that it's not just an issue of -- and to use the language of a previous intervenor -- welfare.  It's an economic issue that this province faces.  And constructive, proactive means need to be incorporated in government policy, from the law to policy, of how that can be addressed and how Aboriginal Peoples can address those issues within their own communities.


So with that said, the Board has to look at the past, but it also has to look at the future.  Many of the Aboriginal intervenors are here, and we're actually raising this issue because we don't want to be in the position where, in the future, there is -- we're in the same position of going, Well, there wasn't appropriate consultation and we are bringing this issue to the Board.  


And also, I echo Mr. Pape's sentiments that we hope by the end of this hearing process that we will be able to answer that question, are there appropriate accommodations in the IPSP, in the affirmative.  But we raise it because it needs to be a question that needs to be asked.  And this is the time for those questions, for the issues to be framed.


And we would say that if the issue isn't asked, the IPSP can be vulnerable to exactly the cases that I referred to earlier. Now, with respect to procurement, we also believe that this forward-asking question is relevant, not just within the IPSP but within procurement.  


And the reason that we also ask this is, it goes back to the quote from Haida about that governments should not adopt unstructured discretionary regimes that don't provide some guidance to decision-makers on how to fulfill the duty.  The problem with the procurement process as it currently sets out is that that guidance isn't identified within it.  The duty to consult and how Aboriginal rights will be addressed within the procurement process isn't in there.


Now, we would hope that through either work with the OPA or with the Government of Ontario on providing best practices or guidelines to proponents on how we can ensure the duty is fulfilled, we just believe that it is better to start at the beginning of the process rather than at the end of the process, which doesn't facilitate reconciliation or moving either party forward.


Now, the other thing that we would note of why we would encourage these to be in a part of the procurement process as well as the IPSP is that Aboriginal Peoples have a lot of experience of: 14HH END  We don't know what will be in place a few years down the road of whether certain Crown actors will still have the same mandate, or certain roles and responsibilities will be transferred.  


We're very aware of the recent report brought back to the Ontario government about how -- about how these roles may be played in the future.


Now, our concern would be, we would want to ensure that the IPSP, as a 20-year document, at least provides Aboriginal peoples with some comfort and some understanding of how the duty will be fulfilled down the road, so if Crown actors do change at some point in time we aren't starting from scratch.


Now, the final issue that I just wanted to address with respect to our submissions, it's the same issue that Saugeen Ojibway Nations brought up, and it's the need for an appreciation or an understanding of how Aboriginal and treaty rights have been factored into the cost and economic-prudence analysis.


And we raise this issue because we've reviewed the OEB's guidelines for the IPSP filing, and we have some concerns about what -- about some of the points and what effect or what the IPSP will be used for in the future.  And the Board has provided also some strong directions on what parties should do.  So, for example, at page 10 of the Board's report, you say:

In other words, subject to the re..."


Oh, sorry.  

"Regulatory streamlining opportunities will therefore be sought in relation to projects that are examined as part of the Board's review of the IPSP.  And the IPSP review proceeding will be used to address as many issues as is feasible in relation to proposed projects that would otherwise be reviewed on a case-by-case basis as part of another of the Board's statutory functions.  

"In other words, the issues that are adequately addressed in the context of the IPSP will not be subject to re-examination of the Board at a later date.  Parties with an interest in those issues must therefore ensure that their positions are brought forward during the IPSP proceeding.  As noted, it is expected that the OPA will use the consultation process to foster a greater and more widespread understanding of their approach."


And at various other parts of the Board's report, you also identify that the IPSP or the data created through the IPSP may not -- it will not eliminate future regulatory processes, but proponents may be able to rely on it, or it may be used in future projects to justify need.


Well, the issue that we raise, which is different than the consultation issue, is, we don't want to be precluded at a future date to say, well, the economic effect or the -- on Aboriginal and treaty rights in this province were never factored into that equation, were never actually provided, or -- and a proponent using the IPSP as justification or as a means to exclude -- or exclude -- or limiting a future accommodation that may be negotiated between an Aboriginal community and the Board -- I mean, an Aboriginal community and the proponent.


So what we ask in our issues -- and we've proposed a question, but we also fully support the Saugeen Ojibway Nation's question about, has this been done within the -- within OPA's analysis, is to understanding, if that review has been done, and also what data has been used in order to factor that -- in order to make that determination.  So that's why we proposed that as our third issue.


So just to go back to the proposed three issues -- the revised Issues List that we had, different from our initial seven-issues submission, we've consolidated them.  We feel that issue 1 and 6 have been addressed through OPA's proposed issue, but of course, as I've already indicated, to make sure that "may be affected" is included in the wording. The second question is a consolidation of the MNO's questions from 2, 3 -- issues from 2, 3, and 7 in our longer submission.  


And then the final question is, we're comfortable if this Board accepts the Saugeen Ojibway Nation's P5 and P6 in their submission, but, if not, we believe this question needs to be asked, the issue around:  Have Aboriginal and treaty rights been put into the costs and impacts analysis, and, if so, what was used in order to do this?  It should be within the Aboriginal Peoples section, but there is no need to be a duplication of both.


MS. NOWINA:  Mr. Madden, we'll mark this as an exhibit, Exhibit 3.  And if you could e-mail it to Board Secretary, that would be helpful.  For the record, it's Metis Nation of Ontario revised issues for Part 3 of Issues List. 

EXHIBIT NO. 3:  METIS NATION OF ONTARIO REVISED ISSUES FOR PART 3 OF THE ISSUES LIST.

MR. MADDEN:  And I have no further submissions, pending questions.


MS. NOWINA:  Thank you.  Mr. Crocker, do you have a question?


QUESTIONS BY THE PANEL:

MR. CROCKER:  Thank you, Madam Chair, just one.  Do you agree with Mr. Pape that for the purposes of your submissions the OPA is not the government?


MR. MADDEN:  Well, we would say this, that the OPA -- similar to how a proponent in some cases could play a role in facilitating the consultation.  But at the end of the day, the obligation lies with the Crown, and the -- and if  -- now, that doesn't preclude that the accommodations arrived at between a proponent or between an Aboriginal people and the OPA may fulfill the duty.  But at the end of the day, it lies with the Crown to ensure -- to ensure that the duty has been fulfilled. 


But how that has been fulfilled, other parties can play a role within it.  We clearly have examples of that, whether it be impacts and benefits agreements with proponents and Aboriginal communities that can fulfil the duty.  But at the end of the day, it is the Crown that is responsible to ensure that the duty's fulfilled.


MS. NOWINA:  Thank you, Mr. Madden.  So, finally, today we have Nishnawbe Aski Nation.  Who will be speaking to that group's submission? 


MR. CROCKER:  I haven't heard from anybody.


MS. NOWINA:  All right.  We will take that to mean that they've decided not to make an oral submission, or we'll accommodate them later.  Mr. Vegh, you haven't heard from this group, have you? 


MR. VEGH:  No, I'm sorry, I haven't. 

PROCEDURAL MATTERS:

MS. NOWINA:  All right.  That then concludes today. Just a couple of administrative items before we break for the day.  As I'm certain you're aware, we will be issuing transcripts, and thanks to our court reporter.  When you get those, please review at least your own portion to ensure that they're accurate, and if we have any changes to make, bring them forward during one of the days of the proceeding.


Tomorrow morning we'll be beginning at 9:00 a.m., rather than 9:30, so please keep that in mind.  We will start promptly at 9:00 a.m.  Thank you, everyone.  We'll recess now and resume tomorrow.


--- Whereupon the hearing adjourned at 5:02 p.m.
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