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Friday, January 18, 2008
 SEQ CHAPTER \h \r 1--- On commencing at 9:02 a.m.

MS. NOWINA:  Please be seated.  Today is the fifth day of the hearing of Phase I of EB-2007-0707.  The Ontario Energy Board is sitting to determine the issues for the review of the Integrated Power System Plan.  This list will determine which issues will be addressed in the subsequent review of the application in Phase II. 


Today we will hear the submissions of Energy Probe and the reply submissions of the OPA. 


Are there any preliminary matters? 


PRELIMINARY MATTERS: 


MR. SHRYBMAN:  Yes, Madam Chair.  I have some corrections to yesterday's transcripts that I can read into the record.  This is for the volume taken for January 17th. Page 5, line 19, "the other party" should read "other parties".  


On page 15, line 15, the word "diverted" should be "averted".  


On page 17 at line 18, the word "GATT's", which is capital in the transcripts, "GATT's", should be "GATs", no apostrophe, one "T".  


On page 22 at line 11, "those export controls cannot reduce" should read "those export flows cannot be reduced". 


And then on page 30, line 11, the word "bill" should be "build", b-u-i-l-d.


Thank you.  Those are my corrections, Madam Chair. 


MS. NOWINA:  Thank you. Any other matters?  All right.  And who is going to make the submissions for Energy Probe?


SUBMISSIONS BY MR. MacINTOSH:

MR. MacINTOSH:  Madam Chair, Panel members, my name is David MacIntosh, and I am here on behalf of Energy Probe Research Foundation.  With me today is Larry Schwartz, a consulting economist assisting Energy Probe in this proceeding.  And arriving is Norman Rubin, a senior consultant for Energy Probe.  They will assist the Board by contributing to our response to Board counsel and Board Panel questions. 


For the record, I wish to provide a very brief introduction of Energy Probe.  It is a non-profit environmental and consumer organization which promotes economic efficiency in their use of resources.  Besides representing its residential customer supporters in Ontario, it also represents a broader public interest concern with respect to the overall financial health and operational integrity of our utilities.  


Energy Probe will be intervening on issues which the Foundation believes to be in the public interest. 


It is not my intention to make any legal submissions.  A number of very able counsel have made legal submissions which support our views on the Board's role and jurisdiction in this proceeding. 


That said, Energy Probe does wish to associate itself with the views presented by Mr. Faye, counsel for Lake Ontario Waterkeeper, Mr. Rodger, counsel for AMPCO, and Mr. Shepherd, counsel for the School Energy Coalition, among others, in respect of the manner in which the Panel approaches the Issues List and, as a result, defines the scope of the IPSP review. 


Energy Probe believes that the Issues List submitted by us to the Board on December 13th should form part of the approved Issues List.  We have no particular pride in authorship, but wish to assure ourselves that we are able to pose interrogatories, cross-examine, and possibly bring forth evidence and pursue argument on these issues without being dismissed by the applicant as being out of scope. 


We have supplied Board counsel with copies of our original Proposed Issues List reordered to fit the format proposed by Ms. Lea during Procedures Day on January 8th.


The second document that we have submitted contains the same format, but also seeks to find where our proposed issues might fit within the OPA's Revised Issues List of January 14th.  


MS. NOWINA:  I wonder -- let's mark those documents as exhibits. 


MS. LEA:  Thank you.  Collectively, Exhibit 16; the two documents collectively, Exhibit 16. 


EXHIBIT NO. 16:  COPIES OF TWO DOCUMENTS SUBMITTED BY 
ENERGY PROBE RESEARCH FOUNDATION.

MR. MacINTOSH:  Thank you.  And I will return to that at the end of our presentation.  


We will address three general areas this morning.  First, I will comment on an issue that is dear to our hearts listed on the proposed index for intervenor submissions as number 8, "Scenario Testing/Forecasting".


Then our Mr. Rubin will comment on nuclear issues.  After Mr. Rubin is done, I will comment on the other issues proposed by Energy Probe which do not seem to fit anywhere in the OPA's Revised Issues List.  And, finally, I will make a short submission on the manner in which the Panel might view the approved Issues List. 


During the OPA's submission in-chief on Monday, Mr. Vegh raised the spectre of dreaded free-floating filibustering and told us there is no value in carrying out a stand-alone review of something as big as a forecast.


If the issue of forecast or forecasting is to be in scope, there must be a point to it, he tells us.  And that does appear to make sense.  Energy Probe is interested in having a point to its issue.  


So on the surface we appear to agree, but just in case Mr. Vegh is tempted to portray Energy Probe as free-floating filibusterers, I will continue with our comments.  And there are several reasons for the Board to examine the economic forecasts and the underlying assumptions in the IPSP. 


First, the expected level of economic activity in Ontario is crucial to the IPSP's estimate of energy demand over the forecast period.  Similarly, the IPSP's forecast of energy consumption by the major sectors, households, commercial, industrial, depends on certain critical factors that may be outdated. 


The impact of natural conservation on energy demand is particularly important in evaluating the extent to which new programs and procurements are required.  Since natural conservation has already had a significant impact on energy consumption in Ontario, it is important to know what factors have produced it and what future level of natural conservation may be reasonably expected. 


Recent changes in the world price of oil and in the value of the Canadian dollar suggests that the assumptions used to develop the forecasts of economic activity are already outdated.  These changes also suggest that the expected level of natural conservation may be significantly greater than that assumed in the IPSP.  


Accordingly, the Board, in our submission, should be satisfied that these plans, programs and procurements in the IPSP continue to be needed at the levels proposed therein.


Turning to the reference forecast, first, in preparing its reference forecast for energy demand and peak demand, the IPSP identifies the variables having the largest impact:  First, economic and demographic growth; secondly, energy prices; and, thirdly, the efficiency and cost of future technologies. 


It draws on several economic forecasts, including the Ontario Finance Minister's long-term outlook.  Each of these studies makes assumptions about key economic and energy-related variables, but they are not discussed in the IPSP.


It is relevant to ask what assumptions were made about, for example, the impact of natural conservation on forecast energy demand in these various studies.  The Ontario finance ministry outlook is particularly noteworthy for its assessment of a high-growth scenario in which industrial output shifts from labour-based to knowledge-based industries. 


The IPSP forecasts that in this scenario energy consumption and peak demand are even higher than in its reference for gas, despite its observation that such industrial shifts would potentially lower demand. 


The change in the value of the Canadian dollar to rough parity with the American dollar will likely cause stronger and more rapid changes in Ontario's industrial structure than these previous studies had expected. 


Secondly, the reference forecast shows that certain trends in energy consumption - energy intensity per household, per dollar of GDP - have been declining and will continue to decline.  However, apart from the observation that energy consumption in certain uses has declined because consumers have shifted to other fuels, there's virtually no discussion of the reasons for these trends.  It may be, for example, that changes in relative prices have led to significant substitution away from electricity.


Thirdly, the IPSP adopts the energy price forecast used in the techno-vert scenario in the NEB's study, "Canada's Energy Future".  That scenario assumes a world price of oil of $22 US per barrel in constant dollars in 2025 and that the price of natural gas reaches parity with oil.  The IPSP forecasts of electricity prices is also drawn from that scenario.  


The implications are that the concern must be that if the IPSP errs, it errs toward overestimating rather than underestimating energy demand.  It is therefore of interest that some additional simulations and forecasts be undertaken on the basis of current conditions and the expectations for the future. 


If Ontario's industrial structure shifts even more rapidly to lower energy-intensive industries than expected, if consumers substitute away from electricity more quickly and dramatically than over the past 10 years, and if these changes occur substantially on the basis of natural conservation, then it is quite possible that the plans, programs and procurements proposed in the IPSP should be questioned and scaled back. 


That might be the point that Mr. Vegh seeks.  We submit that while the OPA has many experienced people on their staff, this is their first integrated power system plan and they have no track record here. 


Mr. Rubin will now make his comments on nuclear issues. 


SUBMISSIONS BY MR. RUBIN:

MR. RUBIN:  Thank you, David.  Madam Chair, my comments deal with issues concerning nuclear power, and we offer them to urge this Board to do two things:  To stipulate and construe the nuclear issues as broadly as possible; and, in particular, to seek mechanisms to ensure that Ontario ratepayers and taxpayers are protected from the peculiar risks presented by nuclear power. 


In our submission, most people and many documents, including even some of the IPSP documents, are either confused or misleading on the definition of base load power, and we believe this has important ramifications for your decisions.  


Specifically, there is a notion abroad that base load means 24/7 and, therefore, that base load stations are and must be unusually reliable stations.  If anything, the contrary is closer to the truth.  


Nuclear generators, indeed, produce base load power.  They are subject to both planned and unplanned or forced outages, which occasionally last for years, and they are both technically and financially resistant to being dispatched for the grid's convenience.  


As a result, their output, like base load power in general, is clearly much less valuable to the electricity grid and its customers than power from more reliable and more dispatchable sources, including, for example, coal natural gas and peaking hydroelectricity. 


A grid can in fact easily operate reliably with 100 percent flexible, reliable and dispatchable capacity, the kind of capacity we might call peaking capacity.  But it is unlikely to survive for long with 100 percent inflexible, less reliable and non-dispatchable capacity, the capacity we generally call base load capacity. 


By the same token, a grid can accommodate a fair share of unreliable or intermittent base load capacity, provided that it has enough reliable and dispatchable capacity to fill in when the wind won't blow or the sun won't shine, or the uranium won't fission or won't fission safely.  


In fact, the only rational reason to build even a single base load station, a less reliable non-dispatchable generating station, is to save money, to lower the total cost of the system, by which we mean financial and non-financial costs. 


OPG and Bruce Power are currently receiving more per kilowatt-hour for their base load nuclear power than OPG receives for its more reliable dispatchable and clearly more valuable coal-fired power.  


This is true even after a very significant portion of the costs of building those nuclear plants has been excluded from electricity rates and is handled by a separate fee on our bills. 


Clearly, the past decisions to build Ontario's existing nuclear plants, decisions that were all made without the benefit of a single reference to the Ontario Energy Board, did not lower the total financial costs of our electricity system, despite promises from all official participants to the contrary. 


These decisions raised costs, and continue to raise costs, as only a very few independent parties predicted at the time, including of course Energy Probe. 


Incidentally we expect that the management of nuclear waste will continue to produce further cost overruns for a very long time in the future. 


Two main factors account for almost all of the excess costs of today's nuclear power.  A great deal came in the form of cost overruns in the difference between low estimated or promised capital costs and the much higher actual as-delivered costs, and much of the rest came and continues to come in disappointing performance.  


Reactor and reactor component reliability and durability, the cost of maintenance and refurbishment, these have all been very significantly worse than their forecast or promised values.  Predictions that have now been revealed as wildly optimistic were clearly responsible for convincing Ontario Hydro and the Ontario government to commit to a supposedly cost-lowering, supposedly inflation-proof investment, that actually raised costs by many billions of dollars, and continues to do so.  


Even our most recent experiences with the refurbishment of a number of nuclear plants that were fully constructed and paid for many years ago have led to another series of broken promises and further cost increases for Ontario ratepayers. 


In another hearing before this Ontario Energy Board, OPG is currently applying for another substantial increase to its compensation for nuclear generation and for a 25 percent off-loading of the financial risk of further broken nuclear promises. 


They say they are just responding to their real world nuclear costs and to the risks posed by their nuclear capacity. 


In addition to the multi-billion dollar rate impacts of all of these broken promises, they have also presented very serious challenges to the reliability of Ontario's grid, challenges which have been bearable, in part, because of some lucky weather timing, and, in the main, because of Ontario's large surplus of coal-fired generating capacity, an insurance policy that we are told will definitely not be available during the operating lifetime of the next round of new or refurbished nuclear plants. 


And I note, as a sidebar, that Ontario's unfortunate decision to let most of Ontario's coal-fired stations continue to operate using outmoded and highly polluting technology can also, in our submission, be attributed to false promises of high nuclear reliability. 


In these proceedings, OPA is before this Board promising the sort of nuclear plants that Ontario has frequently seen on the drawing board but has never once seen in real life, low cost, high reliability, long lifetime, easy-to-maintain nuclear plants, plants which we are now assured will actually lower the cost of power compared to all of the available alternatives.  This time we are assured will be different. 


Given this consistently painful and embarrassing pattern of false nuclear promises swallowed whole, given the remarkable similarity of today's nuclear promises to those from decades past that have now proven so baseless, and given the fact that the Ontario Energy Board now has its first chance, ever, to apply this Board's independent, transparent, multi-stakeholder, and technically deep process to this enormously important matter, this proceeding, in our submission, must provide assurances, ironclad assurances, that if the Ontario grid is to be committed to the construction of new or refurbished nuclear capacity, then the real world, as-delivered cost of that nuclear power to Ontario ratepayers must actually lower the total costs of the system, and the financial and grid-security risks of it failing to do so, whether from biased forecasting, misleading bait-and-switch claims, predictable surprises, technological obsolescence, broken promises, abbreviated lifetimes or disappointing reliability, or whatever, those risks must be borne in their entirety by private investors, and not by Ontario ratepayers or taxpayers. 


We are long past the point, in our submission, where the enormous risks of broken nuclear promises can be considered theoretical or even unlikely. 


As another sidebar, Madam Chair, because Ontario provides close to a third of Canada's federal tax revenue, any guarantees from Atomic Energy of Canada Limited which simply shift risks to Canadian taxpayers do not, in our submission, provide an adequate or just solution to this problem. 


The failure of this Board to deal with these issues in depth and to deliver those essential assurances or to compel OPA to do so, in our submission, would risk dwarfing and subverting the potentially enormous positive impact of all the remaining decisions made in this proceeding. 


We believe it is vital that this Board and this process have the ability to ensure that essential outcome, and we urge you to include that consideration in your decisions about issues.  Thank you. 


FURTHER SUBMISSIONS BY MR. MacINTOSH: 


MR. MacINTOSH:   Madam Chair, members of the Panel, we did review the OPA's Revised Issues List...


[Technical difficulty]


MR. MacINTOSH:  Sorry.  Madam Chair, members of the Panel, we did review the OPA's Revised Issues List in an attempt to find a home for our proposed issues.  


Mr. Vegh and Mr. Zacher may not agree with the home which we found, and they can comment on that, but for four of our issues, we were unable to place them.  And they are our issues number 1, 6, 7, and 14.  And we would therefore request that they are included as specific issues or sub-issues on the approved Issues List.


And, finally, I want to make a short submission on how the Board might view the approved Issues List.  Certainly Mr. Shepherd of the School Energy Coalition addressed this, as well.  Our submission is that specific issues brought forward by intervenors this week and in their submissions in December will only be represented under a more general issue if the Board adopts a broad view of what those general issues include. 


We request that this Panel provide some statement in the decision that makes clear to the OPA the Board's intention that issues on the list will be broadly construed. And, Madam Chair, those are our submissions.


MS. NOWINA:  Thank you, Mr. MacIntosh.  Ms. Lea?


MS. LEA:  I have no questions, thank you. 


MS. NOWINA:  Thank you very much.  The Panel doesn't have any questions.  


Mr. Vegh, are you ready for your reply?


MR. VEGH:  Thank you, Madam Chair.  For my submissions, I will be referring to the transcripts from the last few days, the Revised Issues List, the Board report, and the PowerPoint package that I initially provided and is marked as Exhibit 1. 


And I notice that the Revised Issues List has not been marked for identification purposes, and I would ask that it be marked now. 


MS. LEA:  Exhibit 17, please. 


EXHIBIT NO. 17:  REVISED ISSUES LIST.

MR. VEGH:  So if you have all of those materials available... 


MS. NOWINA:  Just give us a second, Mr. Vegh, to make sure we do. 


MR. VEGH:  Yes.  



[Pause in proceedings]


MS. NOWINA:  You can go ahead.  


REPLY SUBMISSIONS BY MR. VEGH:

MR. VEGH:  Thank you.  By way of organization, I am going to start with some general observations in reference to the structure of the list, and then I will be making my submissions by reference to the order of the list. 


So I will be following Part 1 of the list and the two parts of the IPSP, Part 2 of the list in respect of the Procurement Process, and Part 3 with respect to Aboriginal Peoples consultation. 


If I could start with a general observation, I would like to say, on behalf of the OPA's perspective, anyway, that this process, in setting Phase 1 of the proceeding, I think so far has been a remarkable success.  


It's given all the parties and the Board the opportunity to think through where this case is going before diving into it, and I think that it is important in all cases, but it's particularly important in this case, where our history with the area of electricity supply planning is not successful.  Some parties have indicated that they thought the DSP process was a success, and I remain unconvinced of that.  


So having the opportunities to address these matters beforehand has been helpful, and the OPA has found it very helpful to hear the perspective and points of view of the other parties.  And, as you know, after reading the other parties' submissions, the OPA revised its Issues List, because some parties made a point that it could be better expressed in another way, and so that's what we have done.


And the Issues List was expressed in a way to set the issues more clearly, to more clearly reflect the areas of discretion that the Supply Mix Directive left open to the planning process. 


And my sense is that most parties, anyway, were of the view that the revised list was an improvement over the initial list, and many parties were largely supportive of the revised list. 


Another way in which the OPA benefitted from the observations and perspectives of parties was with respect to the issues of Aboriginal consultation.  After considering the submissions, especially the submissions by Aboriginal Peoples, that the issue of Aboriginal consultation be added to the list, the OPA was convinced that that was appropriate and proposes to the Board that it be added to the list.  


And you will see there are still some concerns with respect to the language of how that was expressed.  The initial proposal was based on the way in which the Board addressed it in the Bruce-Milton application, and in the course of my submissions I will be addressing the way in which it's been suggested to revise the wording with respect to the duty to consult and accommodate, et cetera.


The result of this process, so far, has been that the OPA's Issues List at least has been improved.  Now, I don't want to suggest, of course, that the parties agree with the issues as put forward, but I think the differences have become more clear and more focussed.  


And I would also point out that there is substantial support for the OPA's list.  It's important to keep this in mind, because in a hearing like this, because of the nature of the structure of the process, we always do tend to focus on where parties disagree.  


There are areas of disagreement, and we will address those, but let's also consider the fact that many parties do agree with the approach proposed in this list and support the list.  There are a broad range of parties who support the list. 


Given the Board's mandate of consumer protection, you can take particular comfort in the fact that a range of consumer interests support this list.  Residential customers have indicated broad support through the Consumers' Council of Canada, Mr. Warren's submissions.  


I will be addressing areas of specific disagreement with VECC, but VECC ended up being largely in support of the Issues List. 


It is clear from the submissions of Consumers' Council and VECC, with respect to substantive issues in this case, there will be disagreement between the OPA and residential customer groups on substantive issues in this case.  I am not trying to downplay that, but the purpose of this phase of the proceeding is to see whether there is agreement on the list and not to set final positions.  


And as the Board indicated in the Bruce-Milton case, really the purpose of the Issues List is to articulate those issues which should be decided. 


So there is support from residential customers to the approach of the OPA.  


There is also support from institutional customers.  BOMA's letter to the Board - that is the Building Owners and Manufacturers Association letter to the Board of November 30th, 2007 - indicated, and I am quoting, that:

"The Issues List adequately addresses the scope of this important review." 


There is also support from the manufacturing sector.  The Canadian Manufacturers and Exporters advised the Board of its support of this list by its letter of December 12th.  A range of consumer participants have indicated their support of this list.  


Other important electricity sector participants also indicated their support.  Both gas and electricity distributors indicated their support.  Enbridge Gas Distribution, Toronto Hydro and the EDA all said they support the Issues List. 


In addition, the IESO indicated its support of the Issues List.  Hydro One indicated its general support of the Issues List. 


During the course of this week, two other participants, Newfoundland & Labrador Hydro and EMIG have advised that they are supportive of the revised Issues List.  


So it's not unanimous, of course.  I don't want to suggest that it is or that there are not outstanding disagreements.  In this sector, I have never seen that happen, anyway, but it is fair to say that the list proposed by the OPA does have a substantive degree of support among a wide range of participants in this sector. 


Now, also, in terms of the support of the Issues List, I don't want to look a gift horse in the mouth, but the Power Workers' perspective on the Issues List is a little unclear to me right now.  


The Power Workers' indicated that it was satisfied with the OPA's Issues List.  It then, however, went on to characterize the Power Workers' initial proposed Issues List simply providing greater detail than the OPA's list, and I reread the Power Workers' Union list and I think I have to agree with Mr. Warren that it is very difficult to come to that conclusion.  


If the Board seeks to use the OPA's list as a starting point, and then flesh out some detail of sub-issues, then my submission is the detail should be found by reference to that list and not to the Power Workers' Union proposed list. So, at the risk of losing a potential ally, I do not agree with the Power Workers' characterization of the two lists as consistent with each other.  


If the Power Workers' are still advocating that its list be the model, then the Board will have to make a choice between the two.


And I will not repeat my submissions in-chief as to why I submit that the OPA's approach is preferable to the Power Workers' approach. 


Now, Mr. Stephenson also suggested, still in terms of the structure of the list, that the order of the OPA's revised list should be changed to reflect the order in the Directive, essentially that coal should come before gas.  And if the Board would find that helpful, the OPA has no objection to that. 


So, in terms of the revised list as a structure, my submission is that the revised list is an appropriate structure, and if there is a need to elaborate on components, then any elaboration should be done consistent with that list. 


Now, finally, in terms of structure, Mr. Stephenson was asked by Dr. Balsillie whether there should be a separate heading for transmission on the list.  In response, Mr. Stevenson noted that, in his reading, the OPA was not trying to exclude any substantive component of the transmission part of the Directive in the way that the list was structured, but, rather, to kind of place it into other areas.  And that is correct. 


The goal was to avoid some duplication and redundancy, but if the Board is of the view that a separate heading for transmission would be valuable to provide some clarity, again, the OPA has no objection to that.  


There may be some redundancy in that approach, but redundancy is okay, especially when you are dealing with transmission.  


You will have to forgive me.  I spent a lot of time with power system planners over the last year and I am adopting their sense of humour. 


I would like to turn, now, to Part 1 of the Revised Issues List - that deals with the IPSP - and sub 1 of Part 1, which addresses compliance with the Directive. 


I would like to, in my reply, reply to some comments made on our submissions in-chief with respect to the terms "consider" and "replace."  


I guess by way of context, with respect to the term "consider", the context is a requirement in the IPSP Regulation that the OPA consider safety, environmental protection and environmental sustainability in developing the plan.  As you will recall, under the Supply Mix Directive, the OEB is directed to review compliance with the IPSP Regulation.  So the issue is here one of compliance with the IPSP Regulation.  


As a result, the Board has to determine whether or not the requirements of that section were met.  


The OPA's revised Issues List repeats the language of the Regulation, and in-chief we urged the Board not to change this language by adding a requirement that the consideration be adequate or reasonable, or any other adjective.  Our submission was that to do that would expand the OEB's review beyond what is in the Supply Mix Directive.  
In this regard, the deck and the materials that we put forward in Exhibit 1 had two cases.  I read you an excerpt from one of those cases, the Bruce County case, which was a Court of Appeal decision, and in that case the court said that when a statutory body is required to consider something, the court does not delve into the adequacy of consideration just to confirm whether it was considered.  


I won't repeat that.  The quotation from that case is at slide 21 of the deck.  


But there were several parties who responded to this particular case and the quotation that I relied upon.  I would like to address those responses, although I do note that I haven't seen any conflicting authorities come forward from the parties.  These are all comments around that case. 


Specifically, Waterkeeper and Green Energy Coalition both made the point that in that case the body that was being reviewed was a municipal council.  And they said that that was why the court did not carry out a substantive review of the way in which that body carried out its consideration.  


Both Mr. Poch and Mr. Faye said that that was the key driver of the Bruce Township decision, the fact that the body that was being reviewed was a municipal council carrying out a legislative act.  


Mr. Poch described it as the crux of the case.  That's at volume 2, page 50 of the transcript.  Mr. Faye makes the same point at page 12 of the transcript. 


Mr. Faye also said that the decision is distinguishable because a municipal council in that case was a decision-maker, and I guess he means the OPA is not a decision-maker.  In other words, the suggestion from both the Ontario Waterkeeper and the Green Energy Coalition is that there is a special law with respect to the requirement to consider when you are a municipality carrying out a legislative function, and a different law when you are a different type of statutory body and you are not democratically elected. 


And I would like to address that proposition.  As I mentioned, we provided two cases in support of our substantive submission that the word "consider" means consider.  And in addition to the Bruce Township case, we did provide the Walters case from the Supreme Court of Canada.  We quoted it in our deck.  I didn't take you to it.  I didn't read you the quotation, but the parties were aware of it.  It was part of our case. 


I would like to take you to that decision.  It is at tab 5 of Exhibit 1.  Now, in this case, the Walters case, the body who was required to consider factors was an expropriation approval body, so it was approving an expropriation or it had the power to approve an expropriation, and it had to consider certain things when it exercised that power.  So it was a power of expropriation.  It was not a legislative power. 


Now, in that case the approval body was a school board, but before anyone says, Oh, you know, school boards are different, too, because they are publicly elected and public authorities, so -- the Court addressed that issue specifically at the top of page 486 and said:

"When acting in its capacity as an expropriation approval body, the school board is not acting as a school board.  It is acting as an expropriation approval body." 


And at the top of page 486 you see the first paragraph, the last sentence, Mr. Justice Laskin of the Supreme Court of Canada says:

"It is a fallacy to say that the respondent board, the school board, sitting as an approving authority sits as a school board.  Rather than being a school board with expropriation powers, it has been legislatively designated as an approving authority."


So my only point is the fact that it is a school board had nothing to do with the Court -- with the Court's determination on what is required to be considered here.  The Court was looking at it as exercising a statutory power. And the Court is clear that it is interpreting the statutory requirement to consider, without reference to whether or not the body carrying out the consideration is democratically elected. 


Now, in this case, what had to be considered by the expropriation approval body was a report of an enquiry officer before authorizing the expropriation.  And so in this case, the enquiring officer said that the expropriation should not be authorized, and recommended against approving the expropriation.  


And the question was, Well, did the expropriating authority consider that in making its decision?  I would like to read you the way in which Justice Laskin, as he then was, addressed this issue, starting at the bottom of page 486, the second-last paragraph.  


And you will see the reference is to the legislative obligation on the body that's being directed to consider.  It says, going to the second sentence, talking about the approving authority:

"It has an independent power to approve or disapprove the proposed expropriation or to approve it with modifications, subject only to a duty to consider the enquiry officer's report.  It is not bound by either the findings of fact nor by any interpretation of law in that report.  That is plain from Section 8 in its relation to the scheme of the Act as a whole." 


And then he goes on to what is really the issue before the Board here:

"What then is involved in its duty to consider the report?  Certainly the Board must have the report before it, and the evidence shows that each member had a copy at least three days before the approval meeting.  Although the word 'consider' imports a time element, I do not think the Court can or should impose any arbitrary temporal standard, any more than it can or should monitor the degree of required concentration upon the contents of the report.  In the present case, the Board was in session on the report in committee of the whole for about one hour and a half and had before it a critical set of opposing reasons, which it ultimately accepted.  I see nothing improper, in view of the independent power of the Board as an approving authority and having its pre-packaged opinion before it prepared by a solicitor, unless the good faith, indeed the honesty of the members of the Board, is called into question.  The fact that they are briefed or counselled in advance to a rejection of the report is not ground for concluding that they did not consider it.  I do not read the duty to consider as imposing upon an approving authority an obligation, if its decision is adverse to the opinion expressed in the report, to show by its written reasons that its adverse decision is reasonably founded, and hence run the risk of review by a Court if they should conclude that it was not." 


So the Supreme Court of Canada is saying, if the duty is to consider, you ask yourself:  Did the body consider it?


Now, some people have argued in this case that if that is the only test, then this hearing becomes a pointless exercise.  It becomes a rubber stamp, and leaves the OPA to effectively have no supervision.  Someone used the word "unfettered authority".  


And they said, for that reason, because you don't -- because of the result of that, this Board should expand the scope of its mandate to give it some substantive review.  And the interesting thing is that a similar argument was made to the Supreme Court of Canada in this case. 


It was argued that the Board should -- or that the Supreme Court should carry out a substantive review of this consideration, because otherwise it would be unfair.  And the interesting thing was, in this case, that the approving authority was also the expropriating authority.  So when the school board had to determine whether or not to approve an expropriation, it was to approve an -- considering whether or not to approve an expropriation that it wanted to carry out.  So it was sitting as a judge in its own case. 


And so people looked at that and said to the Court, There has to be some substantive review.  Otherwise, you are allowing this unfairness, this ability to sit and judge in your own case.  


In fact, the argument there, I would suggest, was even more compelling than the argument that is put forward to you here.  And the Supreme Court of Canada rejected that argument.  The Court said, If you don't like the nature of the requirement of consideration, then your quarrel is with the legislature and you should get them to change the standard.  You don't ask the Court to change the requirements. 


And I would like to read to you where the Court said that.  That's at the -- carrying on on page 487, the last paragraph, third sentence.  It says:

"If there is an appearance of unfairness from the course of the approval proceedings, it lies with the ambivalent position into which the Board was put by the terms of the Expropriation Act.  The Legislature has, in my opinion, left little room for judicial supervision of an approving authority's discharge of its duty to approve or disapprove an expropriation.  And short of an attack on good faith, I see no grounds for enlargement of the scope of judicial supervision merely because the legislature has seen fit to make the respondent judge in its own case." 


And it is the next sentence, I think, that is an unanswerable response to the arguments that have been made to you:

"It is not for this Court in such a case and in respect of such a function in relation to expropriation to revise legislative policy." 


So if the Supreme Court of Canada does not consider itself in the position to revise legislative policy, then neither should this Board.  And with all respect, if you do revise legislative policy by changing a duty to consider into a substantive review by this Board of how that consideration was carried out, you're saying the Supreme Court of Canada was wrong.  And that, in my submission, would be an error of law, a reviewable error of law.


Now, also on the Milton case -- sorry?


MS. NOWINA:  We were just discussing whether or not -- when we wanted to ask questions, Mr. Vegh, whether we should leave them to the end.  I think that what we should do, Ms. Lea, is to pause after logical components of your submission, and then have questions from Ms. Lea and from the Panel, and then move on.  


I have a feeling that through your submissions there is going to be a lot of material, and it might be most effective for us to do that.  


I believe you are still on the same point about this issue and, as you put it, the expansion of the authority in this issue.  If you are still on that same point, we will wait until you finish that point until we ask questions.


MR. VEGH:  I should finish this point shortly.  Then I was going to get to the discussion around the meaning of the word "replace", so it might be helpful if I finish my discussion on this point and the Milton case, and then we can incorporate all of those concerns you may have about the cases. 


MS. NOWINA:  Good.  Throughout your submissions, then, I will ask you to pause and advise us that it might be an appropriate point for us to ask questions. 


MR. VEGH:  Thank you.  I will do that. 


So another point on the Milton case, as you know, Mr. Faye said that the deference was given to the Council because it was a decision-maker, unlike the OPA.  But there is another important consideration that comes from the Milton case, which is at tab 6, that I would like to refer to it.  That consideration is at page 311, where the Court of Appeal makes an observation that I think is relevant here, as well. 


I will read you the distinction, but the Court is driving a distinction between a review of what the body did -- that is, it passed the proposal -- and a review of what the body considered in passing their proposal. 


And the Court considered this to be a significant issue, and, in my submission, that is a significant issue here, as well.  At the bottom of page 311, the context is it's talking about the elected body, and that was emphasized to you, but it is really more about what the elected body did than what they thought about and that the Court said we should be spending our time on.  


At the bottom of page 311, the last sentence at line H, the Court says:

"The issue is the role of the courts for reviewing decisions of validly constituted elected bodies not on the basis of what the elected body did, but, rather, on the basis of an assessment of what the elected body considered in developing their proposal." 


That's important here, because the parties who are focussing on the need of consideration of this issue are not asking you to address what the OPA actually did, only what the OPA -- how it considered it, what it thought about. 


It was suggested that this is the only way the Board can review the plan, which of course is not the case.  There is a substantive review of this plan, and I will address that in the context of economic prudence and cost- effectiveness, but my submission is it's more important that you review the plan than you review what was considered in developing the plan. 


Finally, just before I leave the term "consider", Mr. Stephenson said there was no compelling reason to use the word "consider" when the Board could use the term "weigh and evaluate", and I have just suggested the language of a regulation is a compelling reason.  It should tell you something, that if you have to change the language of a regulation, then you really are departing from the regulation. 


So, with that, I was going to go on to the term "replace", and perhaps this is a good time to address at least your initial questions on this issue 


MS. NOWINA:  Yes.  I should make that caveat, our initial questions.  We may give more thought to it as you present the rest of your submissions and may come back to it.  Ms. Lea. 


MS. LEA:  No questions at this time, thank you.


QUESTIONS BY THE PANEL:

MR. QUESNELLE:  Mr. Vegh, I wonder if you could help me with one -- to make the comparison to what we're looking at here and help me through this as to whether or not you agree or not. 


In the cases that you cited, back to the Bruce case, and use that one specifically, is there a parallel or is there a distinction that could be drawn from that case to the situation we're looking at now, with the OPA submitting a plan to the OEB, as to who is doing the considering?


In the Bruce case, the approving authority was the party that was doing the considering.  And in this situation the OEB, I would suggest, is the approving body, and it is looking at what is being submitted to it.  


Is there a distinction there what you would consider to have any merit or distinction? 


MR. VEGH:  It's a question of what it is you are considering.  So, in this case, the Supply Mix Directive, what the OEB is considering is whether or not the IPSP ensures compliance with the Directive and is economically prudent and cost-effective.  So the Supply Mix Directive says to the OEB, In considering compliance with the Directive, you should consider whether or not there has been compliance with the Regulation. 


That is what you are considering in that -- to use the word "considering" in that sense.  So that is what you are considering.  So now you have to look at, Well, how was this compliance with the Directive carried out?  And the Directive refers you to the Regulation.  The Regulation says:  The OPA shall consider these things in developing the plan. 


So there is no statutory directive anywhere for the OEB to be considering these components of environmental sustainability, et cetera, in reviewing the plan.  So when you ask what's the analogy of who is considering what, the OPA is directed by the Regulation to consider; the OEB is directed by the legislation to determine compliance.  


So the question to you is:  Did the OPA consider?  There is nothing in the Reg. which says the OEB should consider environmental sustainability, et cetera.  And if the Reg. did, and we were in front of a divisional court, you would say, Well, we considered what we were told to consider, which is environmental sustainability.  


But I haven't seen that mandate given to the OEB.  Your only mandate is under the Directive.  The Directive says compliance with the Reg., and you're making a compliance determination.  


You're in the same position as the courts, because the courts are asking themselves, when you cut through it -- it doesn't matter whether if it's a democratically elected body or any other kind of body.  


The Court is saying, Who is responsible for what here?  This body was told to consider something.  Did it consider it?  We're responsible to determine whether or not it actually considered it.  The Legislature hasn't given us the role of carrying out a substantive consideration.  


I think the Court is doing the same thing that the OEB is doing here.  It is considering, in light of the legislation, in light of government policy, what is the appropriate role for the Minister.  The Minister directs you to consider compliance.  What's the appropriate role for the OPA?  The OPA is to consider sustainability.  And what's the appropriate role for the OEB? 


So, in both cases, you kind of are working out the program.  Who is responsible for what here?


MR. QUESNELLE:  Thank you. 


MS. NOWINA:  So specifically with the Board of Education case, the Judge Laskin case, you are comparing the Court's judicial supervision to the OEB's legal responsibility under the legislation to ensure compliance.  That's the comparison you are making; is that correct? 


MR. VEGH:  Yes. 


MS. NOWINA:  And you don't see a distinction because the OEB has the specific responsibility and legislation, as opposed to the Court, which has an overall responsibility for judicial review?


MR. VEGH:  No, that's right.  I think the considerations are the same.  Again, when you read the Supply Mix Directive, there are many provisions which require an interpretation driven by the judgment of the OEB as an economic regulator.  


The direction with respect to the Reg. itself is that the plan should comply with the Reg.  I mean, that's all it says.  So you are determining compliance. 


MS. NOWINA:  Now to go to the practical implications of the meanings of the words we have been discussing.  In our review, if we were to make a finding that we accept your argument that the word that should be used is "considered", we don't need to turn to the "weight and evaluated" wording and we are sticking to the word "considered."


What does that mean from a practical point of view?  If you could give me a specific issue, and choose one of the resources ones, what would be the substance of our review compared to the substance of our review if we use the words "weighed and evaluated"? 


MR. VEGH:  As I've said in-chief, my emphasis here is not on the difference of the meaning between the words "considered" and "weighed and evaluated", but the difference between determining whether or not the OPA has considered -- the difference between that and determining substantive review of that consideration. 


So the distinction, frankly, between "considered" and "weighed and evaluated" is not that key for me and for our submissions.  


In fact, when you read -- when you read the OPA's approach to environmental sustainability, it tends to use those two terms interchangeably.  So I am not as fixated, really, on the difference between those two phrases.  I think one is the one in the Reg., and, therefore, it is better than the other as a starting point.  


But I wouldn't say that it is a reviewable error of law to say we interpreted the word "considered" to mean weighed and evaluated.  I am not going that far.  That is not my proposition. 


So the practical difference between what I am proposing and what others are proposing that you do, I think, is this:  You will find evidence in the application - and I suggest the best approach is to go back and reread that evidence - where the OPA says, We considered environmental sustainability, and here is how.  We had these sessions, we carried out this analysis, we did this work. 


And the question is, in the hearing:  Do you have to determine whether or not they did consider this, or do you go into a more substantive review on, Well, really, what is sustainability?  Is this planned sustainable?  Do we disagree with how the OPA considered sustainability?  Would we have done it differently? 


I think you heard some very effective submissions the other morning, and I wish I could remember off the top of my head where they were from.  Perhaps I can give you a citation later. 


But, you know, the concept of environmental sustainability is a developing one.  It is a large one, a complex one, and it's contestable.  It is open to many different interpretations, and we could easily find ourselves -- and I say this not to be alarmist, but we could easily find ourselves bogged down in a debating society about, What does "environmental sustainability" mean?


And so what we are saying is that the government and the legislature has never directed that to be the subject matter of this hearing.  It hasn't asked the OPA as an economic regulator to come up with that.  


It's directed the OPA, in developing a plan, to give consideration to those factors, but it's not looking for one, you know, sort of conclusive legal meaning on what that term is.


And the practical consequence is a hearing that is a hearing about environmental sustainability and whether or not the plan is environmentally sustainable.  It is a fundamentally different hearing about whether or not the plan is economically prudent and cost-effective. 


MS. NOWINA:  That's helpful.  Let me expand a little.  So you pointed to the -- that there is evidence that would tell the Board that the OPA considered these matters, considered sustainability, for example, and here is how it was considered. 


Would it, under your definition, be an appropriate review in this proceeding to look at the "here is how", how it was considered a matter for review? 


MR. VEGH:  Well, as long as it's not a first step on a slippery slope to -- and we have to determine whether or not we agreed with that. 


MS. NOWINA:  I understand that.


MR. VEGH:  And you will see, when you reread the case from the Supreme Court of Canada, the Supreme Court of Canada said, Okay, the claim was that they considered it.  So what did they do?  Well, they met for an hour and a half and they discussed it.  So, yes, they considered it.


So you can't just -- it is not just a blanket assertion, We considered it.  You can't ask the OPA whether or not they did.  But I think you can appreciate you are going in a different direction when you are asking whether the OPA considered it than when you are asking, Was it adequate, was it reasonable in a substantive way?  


And I appreciate there is a bit of a grey area, but what I would submit is that you make very clear in your reasons what it is -- you are going to have to determine what "consider" means, and what is really the scope of your enquiry going to be?  Is it into -- an enquiry into whether or not the OPA considered it, or whether you agree with the conclusions that the OPA drew on the consideration? 


I think that is the -- those are the two points of the spectrum, and then someone asks an interrogatory.  There could well be, you know, a dispute about what line it is.  But what we are really coming down to is saying that the hearing is not about the consideration of sustainability, whether it was adequate, whether the OEB or Green Energy Coalition could have done a better job with a better definition of "sustainability". 


MS. NOWINA:  Thank you. 


QUESTIONS BY BOARD STAFF:

MS. LEA:  I have one very basic question that came up out of the last discussion, if I might. 


MS. NOWINA:  Go ahead, Ms. Lea. 


MS. LEA:  Mr. Vegh, I just wanted to clarify to make sure that this is understood, that your submissions with respect to the word "consider" are directed to issue 7(7) of the first part of the Issues List.  


In other words, this word is relevant, as I understand it, to safety, environmental protection and environmental sustainability.  That's where the word "considered" comes in, 7(7).  It is not something you're making submissions on, for example, with respect to Part 2 of the Issues List.


MR. VEGH:  My submissions are around issue 1, 7(7). 


MS. LEA:  Right.  And that's where the word "considered" appears, and that's why you are pointing to environmental sustainability. 


MR. VEGH:  That's right. 


MS. LEA:  And there are three things -- safety, environmental protection, environmental sustainability -- to which that word is relevant?


MR. VEGH:  That's right.  And I have always -- maybe the practice hasn't been consistent.  I've tried to say sustainability, et cetera.  I consider that to be the most open-ended and contentious of the terms, but it is also -- to be clear and put it on the record, it is also not a hearing about safety, and it is not a hearing about environmental protection. 


MS. LEA:  I just wanted to make sure that it was understood that that applies to issue 7(7) of the first part of the list, not the whole list. 


MS. NOWINA:  Dr. Balsillie has a question, as well, Mr. Vegh. 


MR. VEGH:  I mean, Ms. Lea, what I would just say is that my submissions -- you know, "considered" might be used somewhere else, as well.  I am focusing my submissions, as you indicated, on 7(7). 


MS. LEA:  Thank you. 


MR. VEGH:  7(7).  Yes, sir.


FURTHER QUESTIONS BY THE PANEL:

DR. BALSILLIE:  Mr. Vegh, I am interested in your definition that -- or your narrowing the definition of the OBA's -- OEB's responsibility here as the economic regulator.  


My question to you is:  Do you consider this particular hearing on the IPSP review to be similar to a rates hearing where the economic regulator acts in a certain fashion, or whether this is a new and unique experience, where the OEB has been asked to review the IPSP in possibly a different light or a broader light than simply being the economic regulator?


MR. VEGH:  I think that the mandate of the OEB is set out in the legislation, obviously.  I'm not -- I don't think -- what's a good way to address this?  


There was a discussion around the relationship between Section 1 of the OEB Act and the requirements of economic prudence, cost-effectiveness that I think it is relevant to answering your question. 


Some people have said, Well, there is a contradiction between those two sections, and where there is a contradiction you choose Section 1 of the OEB Act.  What I would say -- and I will take you to the terms of Section 1, but the point I am going to make is this, that Section 1 of the OEB Act sets out the Board's objectives, why it is -- like, why do we have an Energy Board that makes decisions in the energy sector?  


And those objectives should inform the exercise of your powers under the OEB Act, under the Electricity Act, et cetera.  And so as a formal legal answer, I would say that you apply your objectives to interpret your mandate of economic prudence and cost-effectiveness.  And I will take you to why, as a formal legal answer, that leads you to a direction of economic regulation.


I would also say when you step back, you ask yourself, Okay, we have a fairly complex system here with agencies.  The Minister of Energy plays a role in this planning process.  OPA plays a role in this planning process.  OEB plays a role in this planning process.  And on the implementation process, other agencies of course will play a role.  


So, if you asked, Well, why did the Legislature direct the OEB to carry out a review -- I think you have to ask that question, Why go to the OEB?  I say that the Legislature directed this to the OEB because the OEB is an economic regulator.  It's a financial check on the decisions made by the OPA as a planner. 


As people have mentioned, and one thing we have to focus on, the investment in energy infrastructure over the next decade will be huge, in the range of $60 billion.  You need a financial check when you are spending that kind of money, when you have a plan on how that money is to be spent. 


So there is a need to review that, the system of checks and balances.  So the Minister does the political check and balance, the OPA does the kind of engineering and system planning checks and balances, and the OEB does the financial check and balance.  


There is a logical role for each of these institutions to play, and I don't think the OEB is being asked to sort of carry out the role of what another agency might do, environment or municipal.  The requirement for perhaps municipal approvals of some issues will have to be addressed, as well.  


We have a democracy with lots of different institutions playing lots of different roles, and I appreciate one of the things you have to do in this case is to say, Where does the OEB provide value in this process? 


My submission is that you provide value as an economic regulator.  That's sort of looking at this in the big picture.  Mr. Warren made, I think, very effective submissions on the different roles of the different agencies. 


Let me give you now sort of the chapter and verse on why I say that you are driven to that by law, as well, as by first principles. 


I won't take you back to the OEB decisions where the OEB considered that it had to, in other environments -- for example, in reviewing market rules, IESO market rules, the mandate to the OEB in reviewing those rules was the rules cannot have unjust discrimination, which is a contentious term.  It is open to any form of interpretation. 


What does discrimination mean?  That's a big concept, a big idea.  The Board said, We have to approach that from the reference point of an economic regulator, and said, When we see the term unjust discrimination, we mean unjust economic discrimination, unjust from an economic perspective. 


It's the same consideration here.  


I would like to, as I say, make the more formal point now by reference to the legislation.  If you look at Section 1 of the OEB Act -- I'm sorry I didn't refer to that, and then I would be doing this explicitly, but I think from the question, it is a good way to answer it. 


Do you have that?  I would like to refer to that section, and also have in front of you section 25.30(4) of the Electricity Act, which addresses the Board's review.  You have seen that section a lot this week, but it is helpful to have the two side by side, because your job, again, as a formal legal matter, is to find some coherence in this statutory scheme.  And this is a basic proposition of law.  I am sure you are all aware of it.  


As a decision-maker, you try to find the underlying coherence in legislation.  If you can't, and there is absolute contradiction, then you have to look to the question of rules to say which prevails in the face of a contradiction.  But you try to find coherence.  


And I think there is a coherent way to read section 1(1) together with section 25.30(4).  


If you go to section 1(1), it says:

"The Board, in carrying out its responsibilities under this or any other Act in relation to electricity shall be guided by the following objectives." 


So what you have to do to apply this section is, first, ask yourself, well, what responsibilities are you carrying out under this or any other act?  The responsibility that you are carrying out under the Electricity Act is set out in 25.30(4), which is to review the plan by reference to compliance with the Directive, economic prudence and cost-effectiveness. 


This tells you what you should be bearing in mind, what you should be thinking about when reviewing the plan by reference to that criteria, and the objectives are economic objectives:  To protect the interests of consumers with respect to price, adequacy, reliability of service - that's consumer protection; to protect economic efficiency and cost-effectiveness, generation, transmission, distribution, sale, demand management of electricity; and to facilitate the maintenance of a financially-viable electricity sector.


These are financial drivers.  These are about economics.  And so this is what you think about when you interpret how to meet your responsibilities under 25.30(4).  There is no contradiction between these two.  There would be a contradiction here if this section 1 said, When reviewing an integrated power system plan, you should consider environmental sustainability, or you should apply a test of environmental sustainability, and then you have a conflict between the two.  


Section 1(1) just says how you inform the exercises of your power.  The court has done this on many occasions.  There are many parts of the OEB Act that have their own kind of test.  We talked about the IESO ramp rate appeal - that is section 33 of the Electricity Act - but even in the OEB Act, there are areas where the OEB has a prescribed statutory test.  


The obvious one is in a leave to construct, where the OEB has to consider the impacts - I am going to get this wrong - on customers with respect to price, reliability, quality of service.  That's the test for the OEB when applying that section.  


There is another section dealing with vertical integrations between generation and transmission distribution companies where the test is competition.  What is the impact on competition?  


So there are standards set out, evaluative criteria set out throughout your various decision-making.  You have to apply those.  When you do that, it's not that you are walking away from your objectives, but you are informing those tests by reference to your objectives. 


So the way in which the formal legal answer ties into the bigger picture kind of answer, I think, is the Legislature has to be taken asking itself, Why do we ask the OEB and not the Environmental Review Tribunal to review the IPSP?  Because, when we ask the OEB to review it, they will be guided by these objectives and we believe there is a need for a financial check on the plan. 


[Board Panel confers]


DR. BALSILLIE:  Thank you. 


MS. NOWINA:  Mr. Vegh, before you continue, so I don't interrupt you again, we will aim for a break somewhere around 10:30.  It doesn't matter if it is 10:45 instead, but if you would look for a logical break, that would be helpful. 


FURTHER SUBMISSIONS BY MR. VEGH:

MR. VEGH:  Thank you.  I would also just add before going on to the point about "replace", When we talk about section 1 and how it interacts, I know the point gets a bit -- we are talking in somewhat abstract terms.  It comes down to, again, the language in the Directive and in the Regulations.  


So you could be asked for some of your specific views on various issues, but all I am saying - and I think you know this and I won't get into it again - is you have to look at the language and apply the language.  Sometimes it is more open-ended and sometimes it is quite limited. 


I want to turn - I think I could do this before the break - to the discussion of "replace."  This comes out of the part of the Directive that deals with the coal-fired facilities.  And the question is whether compliance with the coal directive should contain some kind of reference to the operation of the plants.  


Our submission in-chief emphasized that the mandate under the Directive is to replace the generation and not to address the operation of existing generation facilities.


GEC, Pollution Probe and Power Workers took different -- or took an exception to this approach.  GEC said at volume 2, page 53 of the transcripts that and under 25.30(2), and that's the power that gives -- that's the section that gives the Minister the power to create directives, to create directives that the OPA must then implement in developing the plan.


He said, Well, that section gives the Minister the power to direct the OPA to develop a plan for the phasing out of coal-fired generation. 


And, of course, when you go to that section - I don't want to take you back there - that section is illustrative.  So the Minister has a lot of powers under that section on how he can direct the -- what he can direct the OPA to do as an objective of the plan. 


So we don't contest that the Minister does have the power to direct the OPA to come up with a plan for phasing out coal-fired generation, but that is not what the -- that's not what the Directive says.  


The Directive says that the OPA shall come up with a replacement for coal-fired generation.  That's what the plan is to do -- that is what the plan is supposed to do, and that is what the plan seeks to do. 


Someone said - I think it was Mr. Poch, as well, around the same area - that replacement may be gradual.  And we agree with that.  Replacement is a schedule.  It is a replacement schedule.


And if you look at the coal directive, paragraph 2 -- and I used the back of the OEB's report and its list of the Directives, but the coal directive is number 5.  And it says, in the second paragraph we haven't talked as much about:

"The OPA shall work closely with the IESO to propose a schedule for the replacement of coal-fired generation..." 


So it is a schedule:

"...taking into account feasible in-service dates for replacement generation." 


And that is what we're looking at is the replacement generation, and that is what the OPA is planning to come up with, the replacement generation.  How do you replace it with generation?  And you will notice, of course, the Directive doesn't -- says to work with the IESO for the schedule for replacement generation and transmission.  It doesn't say, Work with the IESO to develop new market rules. 


In fact, it would be sort of odd if the Legislature wanted to replace economic dispatch with environmental dispatch.  The Legislature could do that.  It could pass a law directing the IESO to do that.  It could pass a law to environmental regulation, to make that happen. 


It wouldn't -- it would be odd if it goes to a system planner to address.  This is not an issue of system planning.  This is an issue of dispatch.  You wouldn't go to a system planner and say, Come up with a different dispatch schedule. 


And Mr. Rattray from the IESO provided you with a copy of an extract from the Government of Ontario's Environmental Registry.  I think that is Exhibit 6.  And that document addressed the coal shutdown and what the government was doing about it.  And it said the OPA is doing what it can to come up with replacement facilities. 


It didn't see, Oh, the OPA has to come up with a new dispatch rule and present that to the OEB, and then the OEB will consider whether or not to approve that. 


You know, and the fact is, the plan doesn't do that.  The plan is about replacement generation. 


What is interesting, too, in terms of the language of the Directive, Mr. Gibbons stated the following at volume 2, page 82 of the transcript.  I am reading this to you as a quotation:

"The government's directive says phase out coal as soon as possible." 


Well, you've read the Directive.  The government's Directive doesn't say that. 


Mr. Stephenson emphasized the need for a practical approach to coal replacement.  He said this at volume 3, page 12.  And, again, the OPA agrees with that, to be practical.  The Directive says to be practical, and, of course, we are going to be practical.  And he referred back to slide 25 of our submissions.  


I would like to take you to that slide, because it contains a quotation from the Power Workers' submissions on this point.  So that's in Exhibit 1, tab -- the front document at slide 25.  


He said, Look at -- this is the quotation from what the Power Workers' says ought to be the issue; that is, Does the OPA adequately address the practical factors that affect the operation of coal-fired generation until they are replaced?


And he says, We are trying to avoid -- or the OPA in the system plan is trying to avoid this requirement of practicality. 


Now, when you look at our quotation from the Power Workers' submission, our concern is not with the word "practical".  It's with the word "operation".  So if the issue was -- if the concern was that the OPA didn't adequately address the practical factors that affect the replacement of coal-fired generation units, I would say that is fair game.  We should be addressing the practical factors affecting the replacement of coal-fired generation.  


That is what the Directive directs us to do.  The Directive does not talk about operations.  So that is the issue here, not the practicality issue.  And if you replace "operations" with "replacement", then that would come within the Issues List.  


In fact, I say it is already in the Issues List, the way the Issues List is drafted.  


I was going to turn now to economic prudence and cost-effectiveness.  I don't know if you had questions on this point, if you wanted to address them now or after the break.


MS. LEA:  Mr. Vegh, I had a couple of questions specifically about the wording of the Issues List around the coal issue, And I am not sure that this is the time to ask them.  I am quite happy to wait to the end to do that.  It does not concern the question about the word "replace". 


MS. NOWINA:  Shall we take a break now then, Mr. Vegh?  Are you moving to a new topic?


MR. VEGH:  Thank you, yes. 


MS. NOWINA:  Why don't we take our morning break?  And we will resume at ten minutes to 11:00. 


--- Recess taken at 10:30 a.m.


--- Upon resuming at 10:53 a.m. 


MS. NOWINA:  Please be seated.  You can go ahead, Mr. Vegh. 


MR. VEGH:  Thank you, Madam Chair.  I am turning now to part 1(2) of the Issues List, economic prudence and cost-effectiveness.  I will first address the issue of the meaning of economic prudence and cost-effectiveness and address some submissions that were made.  


Many parties submitted that the Board is not required to define the term "economic prudence and cost-effectiveness" in this motion in setting the list.  


I think Mr. Stephenson, on behalf of the Power Workers, put it well.  He said two things with respect to this issue, first, that it is not necessary to determine whether that term carries with it any suggestion of deference to the OPA's decisions, that the issue of whether or not that term does incorporate a concept of deference or presumption of prudence is going to be an issue for the hearing.  The OPA agrees with that. 


The OPA also appreciates that it will have a different view on this than many of the parties, and that even parties who agree on the scope of the issues will not agree with the OPA's approach to the arguments around prudence and whether prudence carries with it a presumption of prudence.  


CCC was very clear about that.  VECC I think was very clear about that in its submissions yesterday.  


So we agree that this is an issue to be determined in the hearing. 


The second thing that Mr. Stephenson said is that you do not have to decide what the term "economic prudence and cost-effectiveness" means in this motion, except to rule some things out of scope.  So you don't have to decide what it means, but it is helpful to decide what it doesn't mean to provide some direction.  The OPA agrees with that approach, as well. 


In your decision on this case, in our submission, you're not required to come up with a final determination or definition of that phrase.  That is best developed in the course of the hearing.  But you can provide, and it would be helpful if you do provide, direction as to your approach to that issue and to make clear what it does not mean. 


I think it is important to set out what it does not mean, in light of some of the submissions that were made in reply, especially by School Energy Coalition and by GEC. 


School Energy Coalition talked about a slide in my deck; in particular, slide 44.  I quoted the reference to stretch targets by reference to conservation and renewable power.  I quoted from the SEC's submissions, where the SEC suggested that the OEB ought to consider whether the IPSP appropriately uses stretch targets by reference to economic, social, environmental or other reasons.  


And the submissions seem to be that the OPA had a concern with respect to the concepts of stretch targets. Well, it wasn't.  It was with respect to the suggestion that the evaluation criteria to determine whether or not stretch targets are appropriate is by reference to economic, social, environmental or any other reason. 


Our point is that the evaluative criteria has to be structured by economic prudence and cost-effectiveness,   and if you interpret that term to mean economic, social, environmental or other reasons, that open-ended, then you are really providing no direction.  You are stretching not the target, but you are stretching the language.  It provides no direction going forward.  


In fact, a bit of a digression, but if you read the IPSP, and I would commend that to people, there is a lot in the IPSP on stretch targets, particularly on renewable power.  The suggestion for wind is that the way you achieve a fixed amount or a target of wind is you try to identify where twice as many economic opportunities are and you plan to achieve half of those, or, for the purpose of the plan, you assume that you can achieve half of those.  That is an incredible stretch target.  


This approach is built into the plan, but it is always justified by reference to whether or not taking this approach and pursuing more opportunities than you think you are going to be able to achieve, whether or not and how that is economically prudent and cost-effective. 


So stretch targets are addressed, but it is always by reference to some context.  And that's what the Board's report says how you treat all of these decisions, not just a stretch target for the components of how you achieve a target, but whether or not you do exceed a target.  


The Board said that in its report.  I won't take you back to it, but it is quoted at slides 29 and 30 of the slide deck, where the Board says:  

"You can seek to achieve the targets for renewables and conservation, provided that you can demonstrate that is economically prudent and cost-effective by reference to alternative sources of supply." 


So my point is more around the qualifier, economic prudence and cost-effectiveness.  I think that the Board should clarify in this case that it does not just mean economic, social, environmental or other reasons. 


GEC also makes the argument that the Board should expand the meaning of economic prudence and cost- effectiveness.  It makes this argument in a much more subtle way.  I am reluctant to use the word "clever", so it is more subtle.  


Essentially what Mr. Poch's argument does, it transforms the test of economic prudence and cost-effectiveness to mean economically prudent, cost-effective, and environmental sustainability.  He takes what is a two-prong test, turns it into a three-prong test.  


In fact, he says at page 50 of the transcript -- he actually uses that term.  He develops a new phrase, planned prudence, cost-effectiveness and sustainability.  So your two-prong test has become a three-prong test.  


In light of these types of submissions, I think it is important for the Board to be clear that economic prudence and cost- effectiveness does have a core meaning.  Especially in light of the submissions you heard around sustainability, I think it is important to say that economic prudence and cost-effectiveness do not mean sustainability.  Those are two different concepts. 


Again, you don't have to provide a precise definition of that term.  My submission is that the appropriate definition is driven by your objectives, your role as an economic regulator.  We talked about that earlier in the context of "consider" and I won't repeat myself. 


Just one more point on this cost-effectiveness issue.  Mr. Poch and others have said the OPA has taken in the IPSP a very narrow view of costs, because we referred to the low-cost solution, and that anything that is not the low-cost solution would have to be adjust justified by reference to something else.  It's not something else can't trump cost, but if it does, you have to justify it.  They're saying that is a very narrow view of costs.  


The OPA's approach is actually adopted from the OEB report, and I just want to refer you to the OEB report on this issue.  It is at page 9 of part 1 of the report.  The Board says:

"To the extent that the OPA proposes something other than the least-cost solution, the onus will be on the OPA to satisfy the Board that this is justified based on relevant considerations other than those of cost or price." 


So the approach that the OPA is taking in the IPSP is entirely consistent with how the Board said it is going to be approaching this issue. 


I was going to turn to the discussions around the issues of forecast, unless there are any preliminary questions on economic prudence and cost-effectiveness. 


MS. NOWINA:  Go ahead, Mr. Vegh. 


MR. VEGH:  Thank you, Madam Chair.  There were a few requests on the record to clarify what the OPA means on the issue of forecast and, in particular, the relevance of forecast, and I apologize if I was too cryptic on this point. 


My point is simply this, that where the forecast is material to a substantive area of the plan, it is in scope.  And "materiality" means that it could have some impact on a discretionary area in the plan.  So that's what I -- what we submit is in scope.  


And what should be out of scope is that it should not stand as a stand-alone issue without reference to its impact on the plan.  In other words, we don't -- there should not be a separate or a kind of a preliminary hearing on the adequacy of the forecast. 


And let me express this by way of an example, how this would actually play out under these two scenarios.  And the one where it has come up a bit is on nuclear and the forecast of base load requirements.  


So here is how I submit the Board should approach this issue of forecast.  The nuclear directive says -- it is short.  I will just read it to you:

"Plan for nuclear capacity to meet base load electricity requirements, but limit the installed in-service capacity of nuclear power over the life of the plan to 14,000 megawatts." 


So the question then is, in order to exercise the discretion and implement this plan, then, you have to say -- or implement this Directive into a plan, you have to -- some questions you have to answer.  The first one you have to answer is -- since it says "plan for nuclear to meet base load electricity requirements", you have to say, Okay, first question is:  What are the base load electricity requirements?  


And that obviously requires a forecast, because you are forecasting the base load electricity requirements.  You then have to determine, well, how do other resources other than nuclear contribute to meeting that requirement?  


And the approach of the plan, as you know, having read it, is you try to exhaust all economically prudent and feasible conservation and renewable contributions to base load supply.  And people will contest about whether or not the OPA has done that and whether there should be more, and that's fine.  


That is all going to be an issue, but you do have to determine:  What is the contribution of everything else to meeting this forecasted base load requirement?  Then once you do that, you are left with the difference.  And so you have to determine, How do you make up that difference?  What is the best way to make up that difference?  


And, again, it doesn't matter what the difference is.  If someone says, We don't think you put in enough conservation and renewables, and you ought to add 10 percent, so you multiply your number by 110 percent, it doesn't matter.  You are still going to have a difference.  And the question is:  How do you make up that difference?


So when you carry out these steps, the forecast is relied upon, and the way in which it is relied upon is made explicit in the application.  And if you go through the application, it will tell you, Here's the forecast base load -- here is the forecasted base load.  Here is what this forecast comes up with.  Here is how it fits into the nuclear portion of the plan. 


And if the Board reads that and requires more information to test it, to challenge it, that information will be available through interrogatories throughout the hearing process, and then the Board can determine whether the OPA's approach in relying upon that forecast was economically prudent and cost-effective. 


So the relevance of the forecast is addressed in areas like:  Did the OPA correctly forecast base load demand?  To me, that's clearly included in Section 1 of the Proposed Issues List, "Nuclear For Base Load", because it asks:  What is the base load requirement after the contribution of existing and committed projects and plan conservation and renewable supply?


So you have to ask that question, and that's perfectly fair game.  


So reviewing the forecast in some context of materiality of its impact on the plan is a useful, relevant exercise, and I think the Board will find that helpful in evaluating this plan.  


But reviewing the forecast outside of that context is not useful, so let's play that scenario out.  If we start this case with an issue respecting planned forecast, then there are all sorts of assumptions and scenarios and models that can be played out, that can be tested, challenged and debated.  This could be endless.  


We could spend an awful lot of time testing and developing models.  You heard some of that this morning, I think.  What's the dollar today?  What was the dollar six months ago?  What's the dollar a year from now?  


It could end up being an entirely academic exercise, unless you also ask at the same time:  How could this forecast impact the planning decision?  How is it material?  There is uncertainty in forecast.  Okay.  How did the OPA deal with the uncertainty in forecast?  How did the OPA plan sufficient flexibility in the near-term period to learn more about the areas of uncertainty? 


These are relevant questions, and they're the kinds of questions that are really worth spending a lot of time upon, because the purpose here of this plan and the hearing is not to create a perfect forecast.  It's not to create a perfect model.  It is to review a plan, and how the planners relied on the information that came from a model. 


So the use of information from forecast, to the extent it is relevant to the exercise of planning judgment, in our view, is inherently part of the plan and part of the review of the plan, because it is part of economic prudence and cost-effectiveness. 


As a stand-alone issue, it just doesn't -- it just doesn't, in our submission, provide the value.  And so to the extent it is relevant, in our submission, it is embedded in the Issues List.  I hope that provides some clarification on forecast.  


I was going to turn now to some other issues that have come up as well. 


MS. NOWINA:  Dr. Balsillie has a question. 


FURTHER QUESTIONS BY THE PANEL:

DR. BALSILLIE:  With regard to the review of the forecast in each of the areas, conservation, renewable supply, et cetera, would we be in a situation of reviewing the forecast several times, as opposed to having an initial review of the forecast overall, and then as we dealt with conservation, renewable supply, et cetera, we would already know what the forecast was and also possibly some of the flexibilities, as you called them, or the -- I have lost the word I want -- anyway, the sensitivities that the model has to certain issues.  Is it sensitive to the dollar?  Is it sensitive to other issues? 


So if we had that overall conversation, would we not have to have it four or five or six times, or are you suggesting that we would have it in each of the areas? 


MR. VEGH:  I think that is an issue more of hearing management.  And how I would just sort of forecast this a bit and fast-forward it, if we start with conservation, on the conservation panel we will have the forecast person.  And so when you want to know, well, how is naturally-occurring conservation taken into account in setting your conservation goals and measuring your conservation goals, that person will be there to answer these kinds of integrated questions. 


You will have the forecasting person, the person who worked on the reserve requirements.  They will be there on supply issues, as well. 


And my -- how I think this will play out in the hearing is if you do it one category after another, you don't have to re-prove everything we all just heard from the -- when we were looking at conservation.  There will be a cumulative effect of the information coming forward. 


But I don't think it's -- again, when you look at the hearing management, I don't think it makes for good hearing management to have, you know, issue number 1 is the forecasters, but not have the planners there who relied on the forecast; right?  


So it is just the -- it's just the forecasters.  Tell us about your models.  Let's take a critical look at the -- you know, the economic forecast for the Province of Ontario.  You relied on that six months ago.  It's out of date; right?  Well...


The question is always one of materiality, say, you know, in -- and I don't want to anticipate too much, but, you know, in forecasting, you try to look at snapshots, and one of the reasons you have a three-year plan instead of a fixed-in-place 20-year plan is you try to be as current as you possibly can. 


I think the difficulty in forecasting is also reflected in the structure of not just the OPA's evidence on particular issues, but the structure of the review.  And what I am proposing that it is valuable to avoid is, as I have called it, a kind of a preliminary hearing on the planned forecast.  I just don't see the value in that. 


And so we're not really saying that if people want to ask about the forecast, or question that, that there is any particular data that is out of scope, but let's do this in the context of materiality.  


And the only way you can address materiality is -- there are two ways to address materiality.  One is:  What is the actual impact of this decimal point?  The other is materiality with respect to the engagement here, which are the discretionary areas under the plan. 


That's really my only point about forecast.  I am not trying to shield some information from review, but to put that review in context. 


DR. BALSILLIE:  Thank you. 


MS. NOWINA:  I would like to follow up on that a little, Mr. Vegh, to make sure we understand.  Whichever one of these resource groupings, if you would like to say, we deal with first -- let's say conservation is the first that's heard, and you will have a forecaster on that panel. 


Then if there are general questions about the forecast, how sensitive is it to a changing dollar, to a downturn in the economic growth of Ontario, those general questions would be answered in that first discussion on forecasting, and I would assume would not have to be answered again as you move forward into the other areas. 


So you are not eliminating the possibility of examination of general questions regarding forecast?


MR. VEGH:  Yes, that's right.  Actually, that is right.  So watch how it plays out.  You ask the forecaster, What is the impact of a dramatic change in the dollar?  They could address that to the forecaster.  


Then you could ask the planner right next to them, How do you take this uncertainty into account in forecasting the impact of naturally-occurring conservation into what you are doing?  


It provides a fuller answer to the very questions that it is you want to address. 


MS. NOWINA:  Not a completely full answer, because then you would have to ask the renewable supply person how they took it into account for that, because we will be discussing that later; right? 


MR. VEGH:  That's right. 


MS. NOWINA:  So there is still some repetition, but I do understand. 


MR. VEGH:  Perhaps, perhaps. 


MS. NOWINA:  Thank you. 


MR. VEGH:  I am just saying we only have one forecaster.  I think she is going to be busy. 


MS. NOWINA:  That's helpful. 


FURTHER SUBMISSIONS BY MR. VEGH:

MR. VEGH:  I wanted to make some comments on two other issues that come up within the context of economic prudence and cost-effectiveness.  The first is what I would call affordability.  The only reason I am addressing this is VECC's submissions requested that I specifically refer to whether the issues listed in paragraph 14 of the VECC submission respecting rate affordability were in or out.  


As we submitted in-chief, distributed issues, such as rate affordability, in our submission, are out of scope in light of the Board's mandate, and I have nothing more to add on that.  I am just providing the clarification that was requested. 


Another matter that was raised was price.  Mr. Rodger, on behalf of AMPCO, took issue with the OPA's submission, and was in fact surprised that the OPA was saying we should not be adding an issue with respect to the price of electricity under the plan.  


He is critical of the IPSP evidence, because it addresses the cost of the plan, but not the price of electricity, and he makes this point at volume 2 at page 28.  


He is right.  Our focus is on the cost of the plan; in particular, the comparative costs of the alternatives that were available to meet resource requirements.  There is, of course, a difference between cost and price.  What the evidence tries to demonstrate is to look at cost by reference to the specific choices made in the plan, and then:  How are these costs aggregated and how are these costs reflected on a per-customer basis?  But it really does not try to develop a price forecast for the plan.  


In looking at cost-effective decisions, the approach of the plan is to be cost-effective, and I guess the theory is that if lower cost approaches are adopted, then, all things being equal, electricity prices would be lower than if higher cost approaches were adopted, you know, on the theory that price has a relationship to cost. 


But there are limits with what kind of granularity or forecasting you could actually say what the price of electricity is going to be for the period of the plan.  That is really not what, in our submission, the Board ought to be looking at in determining whether or not the plan is cost-effective. 


Cost decisions made under the plan are obviously in scope.  If we say something is lower cost than another, that's obviously in the scope and that can be tested, the assumptions that go into that, the judgement, the analysis, the data.  But theorizing on how they have an impact on electricity pricing is not, in my submission, a very useful exercise.  We are not going to get very far in a case which tries to come up with the theory of electricity pricing in the future. 


So I don't think we can help Mr. Rodger.  I don't think this case can help him, if that is what he is looking for.  If his clients are looking for, I want a price forecast so I can plan my commercial activities, this plan is not going to give them a pricing forecast. 


He took you to the Board's report on this point and he referred you to page 9, where the Board did talk about price.  I would like to read to you how the Board approached this.  


The Board talks about cost and price.  So:

"In making these assessments..." 


That is, economic prudence and cost-effectiveness:

"... the Board will require an understanding of the economic and financial cost implications of the IPSP, including the short- and long-term financial impact of IPSP initiatives on electricity system costs..."


Which is what the plan addresses:

"... and how these might affect provincial electricity prices and rates."


The emphasis is on cost and how the plan might affect price.  I am reading from page 9, the second paragraph at the top of page 9.  So the reference is to how the plan might impact price, and I'm emphasizing the word "might", because that demonstrates the tentative nature of any evidence that can be put forward here, anyway.  


There is evidence in the application that's provided.  It's not perhaps as robust as Mr. Rodger would like for the benefit of his clients, and you can understand that.  I wouldn't use it as a price forecast.  I don't think it is being meant to be used as a price forecast.  I don't think there is anyone out there actually selling a price forecast for the period of the plan right now. 


So I think the Board recognizes that, and it is tentatively expressed in the Board report, and I don't think it is appropriate to create a separate issue on the price.  I don't think we're going to get the value of all of the other meaty issues we have to address in this case if we spend a lot of time on pricing models, because at the end of the day, the price is going to be what it is going to be. 


What we have control over are the decisions open to the OPA, the areas of discretion, and the approach is:  Are you taking a low cost approach?  If you are not taking low cost, is there some other reason that ought to trump the low cost approach?  All of that will be addressed.  


So the financial piece of this will all be addressed.  We are not trying to hide from anything, but that is really what is going on in this planning exercise.  All things being equal, low cost approach should lead to a lower cost plan than a higher cost approach, and it should lead to overall lower electricity prices, but there are lots of things that go into pricing. 


Now, before I leave this area on economic prudence and cost-effectiveness, I want to pause, because I have been spending a lot of time addressing areas that, I submit, are out of scope.  


What also came up this week very clearly is that parties are seeking to address areas that are in scope, at least in the OPA's view, and I just want to touch on some of those.  They're in scope.  


I will be referring to our revised Issues List, so you might want to have that handy.  Both GEC and Pollution Probe have addressed and emphasized the implementation of conservation and renewable resources and whether they should be larger components of the plan and implemented earlier in the plan.  In other words, why not more conservation and renewables, and why not faster? 


GEC makes its point at page 83 of the transcript, Pollution Probe at page 66 of the transcript.  Pollution Probe also listed a number of concerns, and I'll just refer them to you.  


And I think it is help -- and it is helpful, when I refer them to you, to actually look at the Issues List, so you can see the relationship between the two.  Both these issues of implementation, in terms of the components, should you exceed the targets, what is the appropriate schedule, those are clearly in scope in the conservation and renewable targets.  


They ask explicitly, would it be more economically prudent and cost-effective to exceed these goals, and is the implementation schedule economically prudent and cost-effective?  And this applies to both conservation and renewables. 


Pollution Probe listed a number of concerns, and I will just go through them, because it is good to be focuSsing on the substantive issues here, and, again, not what people thought about, but what the plan actually does, and what are the tough issues that we're going to have to be addressing over the course of this hearing. 


Pollution Probe raises the issue of, well, what is the contribution of gas-fired generation and whether conservation -- I think peaking gas-fired generation, if I am right, and whether conservation is a lower-cost option.  They raise that point at page 83. 


And if you look at the treatment of natural gas, Issue 3 asks:

"Is the IPSP's plan for additional gas resources for peaking high-value and high-efficiency purposes, and for contributing to transmission capacity constraints, economically prudent and cost-effective?" 


So these will be compared against other alternatives, with respect to CHP and whether CHP should be used to meet base load requirements. 


The question number 2 in nuclear:

"Is the IPSP's plan to use nuclear power to meet remaining base load requirements economically prudent and cost-effective?" 


That contains within it a review of the alternative.


The cost of capital, this was a particularly important point raised by Pollution Probe at page 84.  VECC raised it, as well, at paragraph 12 of its submissions, page 39 of the transcript.  And this was particular with respect to nuclear power, whether the cost of capital being used was appropriate.  That goes into the economic prudence of nuclear.  Of course, it does. 


Mr. -- or, sorry, Pollution Probe addressed the assumed cost of nuclear plants, page 85.  The avoided cost for conservation analysis, that is clearly included in the question of the -- the questions with respect to conservation. 


The definition of base load power, this has come up a few times.  The Issues List clearly has that as a component. 


These are all in scope.  Now, you see how they're all in scope qualified by the requirement of economic prudence and cost-effectiveness.  So it's not free-ranging stuff.  But all of these issues are in scope, provided that this becomes a criteria by which you measure the outcome, and that's the test in the legislation.  


So it is perfectly appropriate to confine these issues by reference to those criteria, but none of those substantive issues are out of scope.  


And, as I said in my submissions in-chief, these are the real issues we ought to be addressing in this case.  These are the meaty issues.  And a review of the IPSP that addresses the real issues that come up with system planning, the real issues of, How are you going to actually replace your current system with a portfolio that looks like this, these are the real issues that we ought to be addressing in this hearing, in my submission. 


And it would make a much better contribution to the needs of the province to carry out a review of how the plan actually meets these requirements, how it addresses these issues, than it would be to have a review about, How did the OPA think about this stuff?  What did you consider?  This is what we did.  Let's review what we did.


And this -- I am saying this with all respect.  It's helpful -- it would be helpful for the parties -- and I know the Board has already done this, has read the evidence, but it would be helpful for everyone to actually go back, read the main evidence in these areas of conservation, renewable, nuclear, coal, transmission, gas.  


Read these areas and review the Issues List against that, and that will tell you that we are addressing these real issues in the Issues List, the logic, the assumptions, the facts, the analysis that's relied upon to come up with a plan and were all addressed transparently, explicitly, in the evidence. 


And when you go back to the Bruce-Milton decision, remember you said -- you said the purposes of the Issues List is to articulate the questions which the Board must address in reaching a decision.  So let's look -- let's just get to it and look at what is the decision you have to decide here. 


And, as I said, I think it is helpful to go back and read the evidence, and what I would suggest, for conservation, read Chapter D-4-1, schedule D-4-1, for renewable power, and you will see where this -- where these views of what are discretionary issues and how decisions were made:  For conservation, D-4-1; renewable resources, D-5-1; nuclear, D-6-1; coal, D-7-1; gas, D-8-1; transmission, E-1-1.  


You will see laid out there explicitly the facts, assumptions, analysis, judgment relied upon to exercise the OPA's discretion to develop a plan, making these decisions in each of these areas, and you get an appreciation of the practical decisions that have been made to develop the IPSP.


And this is, as you are well aware, a practical exercise we are involved here.  This is not theoretical.  And this case, what I submit and what I know you want to do in this case, is to get at these hard issues, even if they're a bit mundane for some of the people in the room.  Let's get at these hard issues. 


And when future generations look back at us, are they going to thank us because we faced these hard issues, made decisions about major infrastructure shortages and how to develop a new sort of system?  


When they look back and evaluate what we did, and if our response is that we developed a three-year process that led to a fascinating debate on forecasting models and the meaning of "sustainability", I don't think they're going to thank us for that.


There are tough decisions.  Let's have a review of these tough decisions.  Let's look at what the OPA did, evaluate it by the criteria, and we will have in front of us a very productive contribution to the people of Ontario.


Now, I was going to turn to the Procurement Process, unless there are any more questions around this issue. 


MS. NOWINA:  I do have one. 


MS. LEA:  I have some questions, also, when you're...


MS. NOWINA:  Sorry, Ms. Lea, then you go first. 


FURTHER QUESTIONS BY BOARD STAFF:

MS. LEA:  Thank you. Mr. Vegh.  These questions are seeking clarification, rather than more -- your argument is very persuasive.  I am trying to understand, though, to clarify some things that perhaps I didn't get yet. 


If we look at the first part of the Issues List, so issue 1(5), regarding coal-fired generation. 


MR. VEGH:  Yes. 


MS. LEA:  Does the Board -- in your view, does the Board's review of your compliance with the Directive regarding coal-fired generation replacement include answering the question of whether the IPSP could plan to do this more quickly?  


And I am also looking at your -- in the second part of the Issues List, issue number 3.  It is the "earliest practical time frame" issue.  Does it include a review of whether you could be doing it more quickly?  


I thought I heard slightly inconsistent submissions from you on that. 


MR. VEGH:  No.  I think that's in.  Sure.  Can it be done more quickly in light of all the other requirements, system reliability, et cetera?  But speed is obviously a factor for the replacement of those facilities. 


MS. LEA:  All right.  So -- okay, thanks. 


I also have some confusion, so pardon me if this isn't particularly coherent, about your approach to Section 1 of the OEB Act.  You referred to it this morning as, I think, a guide to inform the Board's consideration of its jurisdiction under section 25.30(4) of the Electricity Act.


And also this morning you have responded to some submissions by AMPCO and others.  You heard some submissions over the week that folk believed that Section 1 of the OEB Act does apply to this hearing. 


Am I characterizing your submission correctly - and I think you'll have to help me understand it - that Section 1 of the OEB Act can be looked at as a guide to inform the jurisdiction the Board exercises under section 25.30(4) of the Electricity Act, but it doesn't expand -- it does not expand that jurisdiction?  


I am a little confused about your view of that.  


MR. VEGH:  Well, it couldn't expand that jurisdiction, so it informs it.  I think you have put it correctly.  It is a guide to the interpretation of 25.30(4). 


MS. LEA:  All right.  I have a couple of questions about specific wording of part 2 of issue 2 of the Issues List.  Is this the proper time for those or ...


Okay, I can ask them.  In the section entitled "Replacement For Coal-Fired Generation", in part 2 of your Issues List -- 


MR. VEGH:  Yes. 


MS. LEA:  -- in question 1 you mention conservation initiatives, renewable resources and nuclear power as possible contributors to meeting the contribution that coal-fired generation presently gives. 


You don't mention transmission as a possible contributor to that.  Was there a reason for that, or is that because that's what the evidence in the plan showed? 


Perhaps you can also look at question number 3, where you indicate that a combination of gas and transmission resources, can they meet the remaining requirements.  


I guess my question is:  Was the selection of the particular resources and the particular sections deliberate?  Should we take something from it, or was it driven by the evidence in the plan?  


Was there a reason for that wording? 


MR. VEGH:  I will deal with your first question on:  Is there a reason why we excluded transmission as a contributor as a resource?  


No, it is embedded within renewable power.  So, same thing, it is embedded in nuclear.  In conservation, you don't have a transmission component, obviously, so there is a bit of a short forming coming on here.  For renewables, to the extent it requires new transmission -- and that will obviously be a factor -- but there is a logic here, and why it is you first address these other resources, so perhaps it might be helpful if I explain that logic a bit. 


Much like when I talked about the approach in nuclear that is driven by the Directive, you start by saying, What is the base load requirement for the plan, how do other resources contribute to meeting that requirement, and what's left? 


With coal, you do the same thing.  You look at what is the contribution that coal currently makes to the system.  How do the other resources contribute to making that contribution, the other resources being conservation, renewable, nuclear.  


Then you say, Well, what's left?  And you take coal out.  You have to fill up the gap.  How do you fill that gap?  You fill it with the replacement generation and any transmission that is required to be in with that generation. 


So there is a logical ordering of exhausting the other resources first.  Again, to expand on exhausting the other resources, the approach taken in the plan, and I think this is kind of driven by the logic of the Directive, is with respect to conservation and renewables, because you have a target and not a cap, the question is:  Do you meet the target requirements?  You plan to meet that.  And you exhaust that before you apply other resources; right? 


Before you are applying gas, you have exhausted -- by definition you have exhausted conservation, you have exhausted renewables.  Before you plan for nuclear, you have exhausted conservation, you have exhausted renewables.  That's how you determine what the gap is. 


As these questions progress, you follow that logic chain.  For conservation, you just start with:  Should you be exceeding?  Is it economically prudent and cost- effective to exceed the target?  Same with renewables.  You no longer ask that question anymore, because by definition you have exhausted what is the feasible and economic contribution of those resources.  


So you do that, and then you see what is your remaining base load requirement for nuclear.  What's the remaining base load requirement?  You compare the resources that are left after the other ones are exhausted.  You fill it in for base load. 


After you do all of that, you say, Okay, what was the contribution of coal?  How do you make up that contribution by reference to all of the other building blocks you have put together?  Then what's left?  By that stage, the only remaining resource is really gas. So, 


all of these resources contribute to replacing coal, but the incremental or the swing supply that does the last piece ends up being a gas because, again, by definition you have exhausted your other resources. 


MS. LEA:  So, the reference to transmission replacement for coal-fired generation question number 3 is, again, that it is something that makes up that gap? 


MR. VEGH:  That's right.  When you look at the question of renewable, you see transmission is embedded in that. 


MS. LEA:  Okay. In the natural gas section of part 2, why is question 2 there?  I have heard your submissions that your Issues List was driven by the Directive.  Then I come across this question. 


MR. VEGH:  Well, that is a use of gas; right?  So the Directive talks about the ability to use natural gas for high-value applications.  So contributing to meet transmission capacity constraint is a high-value application of use of gas. 


MS. LEA:  All right.  So, in number 1, you talk about peaking high-value and high-efficiency purposes and you wish to highlight, in number 2, one specific high-value use, then, or high-efficiency purpose? 


MR. VEGH:  It's more high value than high efficiency, but I think that is the basic approach.  Because it's an integrated plan, you wouldn't just look at gas as a stand-alone fuel.  You look at what are -- the requirements in gas can serve for system purposes, like, for simple load profile purposes, but then you also determine, Where should this gas be located?  


So you are trying to address both issues with a gas plant, because you have greater optionally around the placement of the gas plant.  So it goes to the high-value use of that plant.  You say, Well, you've located in areas of transmission capacity constraints, because that's the most effective place to locate the gas plant, and that is kind of separate from, What are the system needs for gas?  To meet, you know, the load shape of the system, you also ask, Where do you put it?  


That is an option with gas that you obviously don't have with renewables, in particular.  So it is not really a relevant issue for renewables.  You don't ask, Where do you want to put the waterfall? 


MS. LEA:  Thank you.  Let me know if this is going to be addressed later in your submissions.  We heard from Mr. Cass about question number 3 under "Nuclear For Base Load".  I think Ontario Power Generation's submission was that this question should be removed, or, alternatively, that it should be reworded.  He asked what the intent of the OPA was in putting this question on the list. 


MR. VEGH:  I am happy to address that now.  I have read the transcripts.  I understand where Mr. Cass is coming from on this issue.  The intent of the OPA in drafting this entire list was to identify the discretionary issues for the OPA to meet the requirements of the Directive, and to do this in a way to meets what the Board said its requirements are in part 1 of the OEB's report.  


The OEB report says, in part 1, one of the issues that the OPA should be considering for nuclear is refurbished versus new build.  That is an area for discretion in the sense that it is not dictated by the Directive.  So it is put in here as an issue. 


Now, I think where Mr. Cass is coming from is that is that when you read the plan, you will see that the -- there is no commitment in the plan to any particular type of either nuclear technology or refurbishment versus new build. 


There is the observation that, all things being equal, refurbishment would seem more cost-effective than new build, because you have existing facilities, transmission, corridors, all of that.  But that's the extent of it.  


There is no kind of detailed analysis of new versus refurbishment, because there is no need to make that decision now.  This is a time that plant operators should be developing options, developing their own business case for refurbishment and new builds, not just existing plant operators, but others for new build. 


So what the OPA is saying at this portion of the plan is, at this stage of the plan, you know, generally, all things being equal, if we're asked to make a call on that - and I think the OEB said, We would like to know your views on it' - it is fairly superficial, because you don't have a business case for either proposition. 


So what we have tried to do in the -- what the OPA tries to do in the plan is a couple of things.  You plan for either eventuality.  And I think Mr. Cass was probably more sensitive to this than others.  Maybe he read it, you know, in a lot of detail. 


The plan actually has two scenarios, in particular, with respect to the plant he is thinking of, Pickering B, two scenarios, one where Pickering B is refurbished and one where it isn't refurbished, because that could have an impact.  And so the plan is drawn to consider either scenario and be robust enough to meet either scenario. 


So as a matter of planning process, the plan was for both scenarios of this near-term decision, which is not -- which doesn't involve a commitment by the OPA or approval by the OEB, but we have to plan for either eventuality. 



And you will see the plan has a Case 1 and a Case 1-A, Pickering B refurbished, Pickering B not refurbished.  And I think that is what Mr. Cass is referring to.  


He's saying, when you look at the plan, what the plan tries to do is be robust enough to address either scenario.  That is the plan outcome.  And I think that is a fair reading on what the plan outcome is. 


And what struck me when I heard his submissions, I went back and looked at the OPA's initial proposed Issues List, where we focused more on plan outcomes than more open-ended questions around what discretionary areas are open, and it reads a lot more like what Mr. Cass has said.


So by changing the approach of the Issues List from being focussed on kind of the answers to the questions, by focussing it more to the questions themselves, it is a little more open-ended.  And I think Mr. Cass -- or OPG looks at it and says, Yes, this is really open-ended, but when you look at what you've done in the plan, you have actually -- you haven't said much in this area, and you don't have to say much in this area.  


You don't have the data in this area.  And it is probably not a useful exercise to spend an awful lot of time debating what is right now a theoretical point about refurbished versus new build. 


Now, we think the issue is fairly stated as it is.  And I think the Board, in evaluating -- again, it comes back to evaluating the decision the OPA made.  I would expect the Board, in managing the process and the hearing, is going to give the level of attention and depth on that issue which is commensurate with the nature of the decision, which, again, is, all things being equal, refurbishment has some advantages over new build.  


And we all know all things aren't equal.


MS. LEA:  Thank you. 


MS. NOWINA:  Mr. Quesnelle?


FURTHER QUESTIONS BY THE PANEL:

MR. QUESNELLE:  Mr. Vegh, just one area.  And I apologize, but I would like to go back, after hearing the economic prudence and cost-effective section.  If I can go back to the compliance section just for a moment, and specifically issue number 6.  


And I would like to, if you could, comment.  And the kind of the backdrop to this question is the submissions we heard earlier this week from NOMA, and in addressing their issues and thinking of what -- whether or not the Issues List as it stands is adequate for them, whether or not -- or could you tell me what you would see as within scope on bullet number 3?  


And it is:  

"Promotes system efficiency and congestion reduction and facilitate the integration of new supply, all in a manner consistent with the need to cost-effectively maintain system reliability."


And I will -- emphasis on "reliability" and the level of reliability before and after any changes of new supply and the changing out of the coal in that area.


Would you -- could you comment on the reliability scope, as to whether or not there would be -- what's up for grabs, as far as questioning the before-and-after scenario on reliability?


MR. VEGH:  If I could just speak to Mr. Prasad. 


[Mr. Vegh confers with Mr. Prasad] 


MR. VEGH:  I think what you will see is, in each area of the evidence, the reliability impacts of the discretionary decisions are always considered.  So when we talk about before and after, the way the OPA evaluates its decisions is by reference to a criteria where kind of the threshold points really are feasibility of the resource and the reliability of the system.  


Reliability is looked at both on a system-wide perspective and on local areas, where it is particularly relevant to that local area.  


So reliability is in scope.  So reliability is in scope.  It is a criteria that goes to the prudence and cost-effectiveness, what is the impact of reliability of these different choices.


MR. QUESNELLE:  So would you see that it is within the Board's mandate to make a finding on that reliability subsequent to any changes in the area, based in that area, new supply, and perhaps approve or not approve the plan based on the outcome of what it sees?


MR. VEGH:  I think that in evaluating -- let me put it this way.  In evaluating whether the plan meets this test of prudence and cost-effectiveness, reliability will be a factor for the Board to consider.  I would agree with that.


Now, the reason I am hedging it is I don't think the Board makes a specific finding on reliability; right?  I think the Board would look at whether or not what's being put forward -- what's being put forward is proposed as, you know, meeting a reliable system and meeting reliability standards. 


And so I don't know if you would go through, like, with a checklist and say, you know, you met the reliability test in that specific, isolated way.  But if you were to go through the proposals and say, The problem with this proposal is that it has a reliability impact that takes the reliability to below an acceptable standard, then that would be grounds for not approving the plan. 


MR. QUESNELLE:  Okay.  Thank you. 


MS. NOWINA:  Thanks, Mr. Vegh.  You can continue. 


FURTHER SUBMISSIONS BY MR. VEGH:

MR. VEGH:  Thank you.  I want to turn now to the Procurement Process.  


AMPCO and Brookfield yesterday made submissions on the Procurement Process and, in particular, the relationship between the OEB's review of the Procurement Process, of the OPA's Procurement Process, and the Procurement Regulation. The Procurement Regulation is Regulation 426/04, and it's at the -- my version, anyway, I use is at the last sheet of the Board's report. 


In our submission in-chief, the OPA stated that the way in which the Procurement Process is exercised, as opposed to the process itself, should not be an issue in this case.  And Mr. Rodger, on behalf of AMPCO, suggested that the distinction that we're trying to draw between the process, which is in scope, and the exercise of the process, which is not in scope, is inconsistent with the OPA's evidence, because the OPA's evidence talks about the Regulation, the Procurement Process Regulation. 


And he says the Regulation covers all of this.  It covers both process and how it is exercised.  And, therefore, the Regulation is fair game.  And, in particular, the OPA Procurement Process can be evaluated by reference to all of these components in the Regulation. 


And my submission is that it is not enough to say that the Regulation -- that because the Regulation is discussed, everything within the Regulation addresses the Procurement Process.  The Regulation covers things that address the Procurement Process and cover things that are outside the Procurement Process.  


And I will take you to the Regulation in a minute to demonstrate why that is so, but I also wanted to comment, because Mr. Keizer, in his submissions yesterday, expressed this, but in a much more extreme proposition. 


He said that, basically, if it's in the procurement Regulation, it is in scope for this proceeding.  I won't read it to you.  The quotation is at volume 4, page 102 of the transcript.  


He says that is the test.  If it is in the Reg., then it's all part of the process and the Board should review it. As I said, I think that is a very extreme proposition.  What I would like to do is take you to the procurement process Regulation and to show you it does distinguish between different components. 


This is a very important point in this case.  It is one of the fork in the road issues.  The OPA's position is the legislation could not be more clear:  The Board does not review procurement contracts.  The Board does not review the exercise of the procurement power.  The Board reviews and has to approve the Procurement Process.  


This Regulation deals with all three things.  So it is helpful to see how it deals with all three things, because it deals with them differently.  All that this demonstrates is that the government has the authority to regulate all three things through regulation, which it does.  The Regulation is empowered to the government.  It covers contracts, it covers contracts, it covers governing the Procurement Process, the exercise of the process -- the regulation-making power of the government is very, very broad here, much broader than the OEB's power to review the process. 


If you have regulation 426/04 in front of you, I just want to walk through these components.  Section 1 and section 2 are very explicit.  Both of these sections address the OPA commencing the procurement process under section 25.32 of the Act, because 25.32 of the Act says when the OPA considers it advisable, it can enter into procurement contracts using the Board-approved procurement process.  


The Regulations say before doing that, before commencing the process, you have to consider a number of things.  So it's not about the process.  The process is in place by then.  The process is approved by then.  This is about commencing the process.  


Sections 1 and sections 2 govern the OPA.  They are not components of the procurement process, and there is nothing in the OEB's review of the procurement process that makes it a requirement that the OEB review how the OPA exercises these powers under section 1 and 2. 


Section 3 of this Reg. addresses, look at the heading, "Principles in Procurement Process".  It says that:

"The development of Procurement Processes shall comply with the following principles." 


These are all principles that are relevant to the procurement process.  If someone wants to say it ought to be in the scope to determine whether or not the procurement process actually does comply with these principles, I wouldn't object to that.  


I think that is appropriate, because these are the principles that the Regulation requires.  The OPA has to develop an appropriate procurement process.  And if you want to spell it out and say "appropriate" includes compliance with the Reg., I think that is fair.  It is all about process.  


You see the components of this.  And the OPA's evidence on the procurement process addresses how these principles are taken into account, so it is on the table. 


This Reg. also deals with a third thing, which is procurement contracts.  It says:

"The OPA shall ensure that to the greatest extent possible any contract it enters into under 25.32(1) does not contain any terms or conditions that have an adverse impact..." 


Et cetera:

"... on investment." 


Terms and conditions are part of the contract.  They are not part of the process.  And so when Mr. Keizer looks at this and says, Oh, it is all in the Regs, so it is all part of the process, that is clearly not the case.  The Regulation distinguishes between the procurement process which is in scope, the exercise of the procurement process which is out of scope, and procurement contracts which are clearly out of scope.  


Again, if you look back at the legislation - I won't repeat the references from my submissions in-chief - the Regulation-making power -- the section itself on procurement process says the government may pass regulations addressing procurement contracts.  The Statute even has provisions on mandatory terms of procurement contracts.  There is a difference between contacts and process. 


It's inappropriate to try to open the door a bit and say, oh, we'll only look at some terms of the contracts, because some terms of the contract are fair game, even if other terms aren't.  


There is a very clear line between contracts and process.  The fact that they're all addressed in this Regulation doesn't take away from that.  It illustrates what the difference is.  


Again, VECC asks for some clarification on something, so I will provide it.  VECC sought clarification on whether the OPA agreed with its written submissions that terms and conditions of contracts are in scope, including price.  


In case there is any doubt about that, the OPA's position is that terms and conditions of contracts, including price, are all out of scope.  


Unless there are any questions around procurement process, I was going to turn to part 3 -- sorry, sorry, I have one more on procurement process. 


The argument was made that the procurement process section should include issues addressing Aboriginal participation in procurement process, Aboriginal Peoples' participation in procurement processes.  The proposed issues are listed at volume 1, pages 115 to 116.  I will leave the reference for you to how the issues are framed.  


They're proposed by the National Chief's office of the Assembly of First Nations.  I think they are supported by the Metis Nations of Ontario.  I would like to address how this issue is framed, and that's at volume 1 of the transcript, pages 117 to 118. 


If I could just read it to you, the submission is made that:

"There is a systemic unfairness which this IPSP proceeding can properly address.  Such systematic unfairness may need some action within the IPSP to correct it." 


It is appropriate for the Board to consider what that might be.  Then over page 115 the same point is made:

"There is a systematic injustice in the system as it currently operates and it is appropriate to have those issues addressed in this proceeding."


We're suggesting the issues that are referred to will deal with that.  I just want to see if there is another...


So the point is being made there is a systematic unfairness and the procurement process should seek to remedy that.  Now, when you look at the procurement process as it is described in the legislation, which is to manage electricity supply, capacity and demand in accordance with the IPSP, that's not a mandate of the procurement process, and the Board does not have as its mandate a general leveling of the playing field or eliminating systemic discrimination in society at large.  


I think that is an important point.  I know it is a formal legal point, which is important.  But the fact of the limitations on the Board's authority is important.  It is not meant to suggest that these concerns about systemic discrimination are not legitimate concerns.  


The OPA has heard these concerns during the course of its engagement with Aboriginal Peoples.  It has brought these concerns that fall outside of the OEB's mandate to the attention of the Minister.  The reference to that in the evidence is Exhibit 3.1, attachment 3. 


And it is important, in our submission, in setting the Issues List to not really overpromise that this case can do anything about those systemic concerns.  The Board doesn't have authority to do it.  And I can understand, and the OPA can certainly have sympathy to this -- you can understand why it is you don't like to deny a public forum to air these issues, but, with respect, it is misleading to do that, because you do not have a process that can do anything about it.  So, we submit that this is not an appropriate issue for the Issues List in this case.


I was going to turn to Part 3, on Aboriginal Peoples consultation, unless there are any questions on the procurement process. 


MS. NOWINA:  Ms. Lea, do you have any questions?


Before you leave procurement processes, Mr. Vegh, could you address specifically the submissions of Bullfrog Power?


MR. VEGH:  Yes, we did have a division of --


MS. NOWINA:  And Mr. Zacher -- as long as it is going to be covered.  It will be covered later? 


MR. VEGH:  It will be covered later, and better. 


MS. NOWINA:  All right, that's fine.  And the submissions of the Council of Canadians?


MR. VEGH:  Same thing.


MS. NOWINA:  Same thing.  All right, thank you. 


MR. VEGH:  Okay.  I was going to address -- I am going to turn now to Aboriginal Peoples consultation, and this is the last area of my submissions before I hand it over to Mr. Zacher.  


You know how -- or it is in front of you how the OPA expressed the issue in Part 3 of Exhibit 17.  It was suggested by Mr. Pape, on behalf of the Saugeen Ojibway Nation, that the issue as proposed by the OPA in this area should be changed by replacing the reference to rights that are affected by the IPSP and procurement process to rights that may be affected by the IPSP and procurement process.  That that suggestion is at volume 1, page 151.  


Mr. Madden, on behalf of the Metis Nation of Ontario, stated that with this change, the description of this issue was agreeable to his client, as well.  That's at volume 1, page 168.  


The OPA is agreeable to this change, so that the issue that the OPA would now propose for the Board's consideration in issue 3 would read as follows:

"Have all Aboriginal Peoples whose existing or asserted Aboriginal or treaty rights may be affected by the IPSP or the Procurement Process been identified?  Have appropriate consultations been conducted with these groups, and, if necessary, have appropriate accommodations been made with these groups?" 


And the OPA submits that this should be on the list, and the OPA's submission is that this should be the only issue on this part of the Issues List.  


Another issue was proposed with respect to whether the Board should in this case determine processes and consultation measures to support the implementation of the IPSP, as well as future developments -- or future iterations of the IPSP. 


And, in the OPA's view, that wouldn't be an appropriate thing to do in this case.  The OPA is involved in ongoing engagements with Aboriginal Peoples, even with respect to the development of future IPSPs, and the OPA believe that this is extremely important.


And during the course of his submissions, Mr. Rosekat from the First Nations Energy Alliance quoted from a speech from Mr. Ronald Jamieson of the OPA Board to the Special Chiefs Assembly in November.  


That speech is in the application, if you would like to take a look at it.  It is at Exhibit C-1-1, attachment 3.  The excerpt from the speech that was quoted is at page 125, and I would just like to read the excerpt.  This is excerpting from a speech of Mr. Ronald Jamieson.  He says:

"Another important aspect of the OPA's work where we are seeking to form a partnership with First Nations is the development of an integrated power system plan for the province.  The OPA also recognize that First Nations people have some special interests and concerns with respect to our electricity system, with regard to energy resources, generation, transmission, environmental impacts, economic benefits and other issues.  In fact, one key message I hope to leave with you today is that your interest and concerns will be actively sought out and will be addressed, as we make our way through the process of developing a long-term integrated system plan." 


And the quotation from this speech is accurate.  You can go look at the original speech in the reference.  And the OPA continues to unequivocally endorse this position.  This is the basis for a long-term, ongoing relationship with Aboriginal Peoples.  So that is not an issue. 


With respect to the development of future IPSPs, the question is whether that should be addressed in this case, and the OPA's submission is that it should not.  The government has the authority to pass regulations on the development of the IPSP, and you have seen that we have talked about those regulations in this case.  And it's been able to identify any specific obligations that must be met.


And when you look at the authorities that were quoted from in this -- in the submissions which talk about the need for regulating ongoing engagement, I won't read them all to you, but I would ask that you go back and take another look at them.  They're quoted from at page 173 to 174 of the transcript. 


That is what the Regulations say, that governments ought to do this.  Governments ought to address ongoing engagements, because the issues are very broad.  And the OEB may contribute to this, and I think it is trying to contribute to this through the Aboriginal consultation policy.  


And that applies to all projects that come before the OEB, whether they're contemplated in the IPSP or not.  


But our submission is that the treatment of future IPSPs and the types of engagement for future IPSPs, the type of engagement for projects that may be contemplated in the IPSP, should not be addressed in this case, because there is little practical value in the OEB addressing this issue in this case. 


Mr. Madden, on behalf of the Metis Nations of Ontario, made it very clear that any consultation measures adopted in this case would not replace consultation measures on a project-by-project basis.  It would be in addition to the project-by-project consultation.  


His discussion on this is at volume 1, page 170.  And it would have to be, because the OEB can't, in this case, replace future project-by-project consultation.  And there is nothing that the OEB can do in this case that is going to impose something that would be an alternative to project-by-project duty to consult.  


The duty will continue to exist, and the content of that duty is going to have to be determined by the circumstances for each particular project. 


The other thing is that the parties who are before the Board in this proceeding are not in a position to commit to anything on behalf of any other Aboriginal Peoples.  There are over 130 Aboriginal groups that are not participating in this case.  I don't believe that they're going to be bound by anything that comes out of this case. 


And I did not even hear Mr. Madden say that his own client would accept any guidelines produced by this -- that any guidelines produced by the Board in this case are going to be binding on his clients. 


So the other thing is that any guidance produced in this case is not going to be binding on any other government agency, such as the Ministry of Environment.


So the question is:  What is the value of addressing this in this case?  I don't think it will provide certainty.  In fact, my submission is that what it would do is add an additional layer of complexity to an area that already bristles with complexity.


I will turn it over to Mr. Zacher now to address some other points that came up, unless there are any specific questions on this point.  


MS. NOWINA:  Any questions, Ms. Lea? 


MS. LEA:  No, thank you. 


MS. NOWINA:  Go ahead, Mr. Zacher. 


SUBMISSIONS BY MR. ZACHER:

MR. ZACHER:  Thank you, Madam Chair.  I will try and be a little quicker.  Mr. Vegh told me he was going to be 45 minutes.  What I would like to do is just discretely reply to points that were raised by some of the intervenors that have appeared over the last couple of days.  


And, first off, I would just like to address a point made by the Provincial Council of Women.  Ms. Dover, counsel for the Provincial Council of Women, suggested that this proceeding needs to take into account how those projects that meet the requirements in section 2(2) of the IPSP Regulation may be streamlined in subsequent proceedings. 


And those, of course, are the projects that will require an individual environmental assessment within five years of the plan approval.  


And Ms. Dover indicated that this was of concern to her, because she didn't want -- or her client didn't want to be in a position where they found out down the road that because a project had been included in an approved IPSP, that it was then immune from a subsequent environmental assessment, or that their rights in that process were abbreviated or compromised.


And Ms. Dover made a couple of points.  She said, one, in order to protect against that risk, it is important that this process be just as robust, in terms of ensuring environmental protection, as a subsequent environmental assessment process. 


And the second point she made - and I believe this was in response to a question from Mr. Quesnelle - was that it was important, in this proceeding, that there be an issue on the Issues List that would address how these sorts of projects would dovetail or be coordinated with subsequent environmental assessment reviews. 


I have two points to make on that.  The first one is that this is not an environmental hearing, and to suggest that this process ought to be equally robust as a subsequent environmental assessment process is not what the legislation directs.  I submit that is a non-starter. 


The second point, and this is a little more subtle, is that the Board in this hearing does not have the jurisdiction or the authority to determine how and to what extent, if any, an approved IPSP may be relied upon by a proponent in a subsequent environmental assessment process.


There may be streamlining benefits in some cases.  There may not be in others.  But that will fall to be determined by the Minister, in terms of scope, in terms of reference for an environmental assessment, and/or by the Environmental Review Tribunal. 


If Ms. Dover's client or anyone else is concerned about rights at that time being compromised, they can make submissions and they have all of the rights available then and there.  


I think what is submitted is important, that in this proceeding the Board, discharge the precise obligation that is imposed on it.  Under the Regulation, the IPSP Regulation, the Board is going to have to have a good hard look at whether the OPA provided a sound rationale, including an analysis of the environmental impact, of those projects that fall within the Regulation. 


Certainly in the binders of evidence that the OPA has submitted, there are a number of reports that address the eight or nine projects that fall within this bucket.  But  what has to be noted is that the Board ought not to try to telescope ahead and put itself in the shoes of the Minister or the Environmental Review Tribunal and anticipate what sort of evidence or what sort of findings are necessary for the purposes of streamlining.  That will be made in due course and by the appropriate body. 


I would next like to address submissions paid by Mr. Abdel-Aziz on behalf of the City of Toronto.  Mr. Abdel-Aziz suggested it was not appropriate for the Board, in this proceeding, to be determining what issues fell within and without its jurisdiction by creating an Issues List. 


He said that the proper way to go about that would be to have a formal motion, exchange of materials, et cetera.  With due respect, we disagree with that point.  


The Board is an administrative tribunal.  It has substantial jurisdiction over its own procedures, subject to basic fairness requirements, and in this case those fairness requirements have been met.  


The use of an Issues List to scope out proceedings is well established; it is well known.  In this case, there was ample notice and appropriate notice to all parties, including the city.  


In the notice of application that was published, it clearly stated that the Board was going to use two phases in order to proceed with this and that in Phase 1, the notice specifically said the Board will develop an Issues List, and the list will determine which issues will be addressed in a subsequent review of the application.  Only those issues on the approved Issues List will be considered during the review.  


So that was ample due notice.  Everybody is aware of that, and, as Mr. Vegh indicated, it is not that the Board can at this stage determine what all of the issues are that are going to fall to be determined, but certainly the Board can go some way to delimiting the boundaries.  And that is exactly what this process is about, and it is appropriate to do it through your Reasons and through the creation of an Issues List. 


I just want to make one note with respect to Northwatch.  I think both Northwatch and the Ontario Water Power Association identified one deficiency in the proposed Issues List, and that is with respect to Part 1, Madam Chair.  Under issue 7(8), there is a reference to subsection 8(2) of the Regulation.  As they properly pointed out, that should be a reference to 2(2). 


Turning to the joint submission made by NOMA, Thunder Bay and the Township of Atikokan, when they appeared earlier this week, they had distilled their position to the proposal that one additional issue be added to the list, and that was:  Does the IPSP plan for replacement generation, adequate generating capacity, strengthening the transmission system, system reliability, in the substantially different circumstances of northwestern Ontario. 


And, Mr. Quesnelle, I think as you pointed out, I believe the grounds for that were that there was going to be the removal or the replacement of these two coal-fired stations in northern Ontario, Thunder Bay and Atikokan, and that the IPSP's plans to provide for the losses of those stations wouldn't ensure adequate reliability in northwestern Ontario. 


With due respect, the proposed additional issue is inappropriate, at least in the way that it is framed.  It is not appropriate to ask these questions in a manner untethered to the test of economic prudence and cost-effectiveness in compliance with the Directive.  


That is not to say, as Mr. Vegh pointed out, that the thrust of the issues proposed by NOMA are not appropriate.  They are.  


In the plan, the OPA has an obligation to deliver a plan that will provide overall system reliability that includes the obligation to meet system reliability needs in all regions, including northwestern Ontario, and so to the extent that NOMA wants to challenge the IPSP on the grounds that it does not meet applicable reliability standards in northwestern Ontario, that is absolutely fair game.  


But it shouldn't be phrased the way it is, and I submit it also shouldn't be identified as a separate issue for northwestern Ontario, or for any other region.  


In the same vein, the additional issues that the City proposed earlier this week are, again, Toronto- or GTA-centric issues.  It is not that the thrust of the questions asked are inappropriate, but it is not necessary to ask these questions only in reference to the City of Toronto or only in reference to northwestern Ontario.  They're caught under the framework of the proposed list as it stands.


Turning now to the Council of Canadians, Mr. Shrybman, if I could capture the gist of his position, suggested trade issues can raise barriers to implementation, so we need to identify them and address them at the planning stage lest it is too late when it comes to implementation. 


The OPA agrees that one of the questions that has to be assessed in preparing an economically prudent and cost-effective plan is whether the plan anticipates risks and uncertainties, and, therefore, whether the plan is sufficiently robust and flexible in light of those uncertainties and risks. 


So, as a general proposition, what Mr. Shrybman says is correct and the OPA agrees with that.  To the extent Mr. Shrybman's client wants to put in evidence to suggest that there are trade laws or other trade regimes that fatally jeopardize the robustness and feasibility of the plan, we don't object to that.  


What I submit is inappropriate at this stage is to single out trade laws from environmental laws or municipal laws or land use planning laws or any other sort of laws that bear on the implementation of the plan and have a separate enquiry and airing of those issues.  It is not necessary.  


Even in the way that Mr. Shrybman framed the issues in his written submission and in his oral submission, it is speculative in terms of the potential impact of these issues on implementation. 


Madam Chair, I would submit that when you did ask Mr. Shrybman to walk you through an example of how consideration of these issues would assist in examining the implementability of the plan, the answers he gave, he offered a couple of examples, but the gist of his response is there's bound to be a lot of ways in which these things may -- these sorts of laws may impact on the implementability of the plan, but nothing specific or concrete.


And these can be addressed in a general way if Mr. Shrybman or Mr. Shrybman's client wants to put in evidence, but it is not necessary to have a section of the Issues List addressing trade law issues generally.


Turning to Bullfrog Power, Bullfrog Power has suggested the addition of two additional issues.  Issue 1 is:  Does the Supply Mix Directive's goal to increase Ontario's use of renewable energy, such as hydroelectric, wind, solar, and biomass for electricity generation, require that the environmental attributes to purchased to meet the Directive's renewable targets be retired on behalf of ratepayers?


And I submit that the Directive does not say that.  That is adding language to the Directive that does not exist.  That is not to say that that is not a legal argument that Bullfrog Power can't advance if they want to advance it, but it is not a factual issue that ought to be added to the list. 


With respect to Bullfrog Power's second issue - and this is an issue that was recharacterized or reframed under subsequent submissions - they simply ask:  Does the proposed procurement process comply with the principle that, to the greatest extent possible, the procurement process must not have an adverse impact outside of the OPA procurement process on investment and electricity supply and capacity?


And that is just a restatement of one of the principles that have to be considered in developing the Procurement Process that Mr. Vegh alluded to in section 3, I believe, of the Procurement Process Regulation.  And so that is an appropriate issue, to ask it in that way.  It is simply a restatement.  So no objection to that.


Lastly, let me touch on the submissions made by Mr. Murphy of the Canadian Solar Industries Association.  Madam Chair, I submit that the Solar Industries Association's submissions essentially boil down to the fact that they would like to have more solar in the conservation and renewable parts of the plan. 


And that's a perfectly legitimate position to take.  It's within scope.  They can argue that.  They can put in evidence on that point.  But it doesn't require an alteration of the Issues List.  


And I think, as Ms. Lea pointed out in one of her questions, that is an issue that falls naturally under the questions in Part 2 of the Issues List on renewables and conservation that ask about whether the proposed mix of conservation resources and the proposed mix of renewable resources are economically prudent and cost-effective.  And that's the appropriate home for the Canadian Solar Industries' proposed issues. 


I am happy to say that those are the end of our submissions, subject to your questions.  Thank you. 


MS. NOWINA:  Ms. Lea, do you have questions?


MS. LEA:  If I might have a moment, please. 


MS. NOWINA:  Certainly. 


[Ms. Lea confers with colleagues]


MS. LEA:  Thank you very much.  We have no further questions.  


MS. MITCHELL:  Excuse me, Madam Justice -- Chair...


MS. NOWINA:  We have no further questions.  I'm sorry?


MS. MITCHELL:  Madam Chair, it's Lynn Mitchell.  I just wanted to make a very brief point of clarification, if I may.  I understand, from what I just heard, that there might have been a mischaracterization or misunderstanding about one of the positions of the City of Toronto.  


If I may, if I could just make the point to make sure that we're clear. 


MS. NOWINA:  If it is just a clarification. 


MS. MITCHELL:  It is just a clarification. What I understood was an understanding here that Mr. Abdel-Aziz was putting forward the position that this whole determination, or this -- the jurisdiction of the Board to determine issues was properly the subject of a motion. 


In fact, what was intended and what I understood was said was that it was the question of the jurisdiction of the Board, quite separate from the scope of the issues, which was the contested point about the motion.  I just wanted to make that clarification.


MS. NOWINA:  Thank you.  Mr. Zacher, do you feel you need to respond to that?


MR. ZACHER:  I am not sure I entirely understand the distinction.  My understanding - and, Ms. Mitchell, correct me if I am wrong - was that Mr. Abdel-Aziz's position was that, at least in the context of this part of the proceeding, it was inappropriate for the Board to be ruling on what issues were within and without its jurisdiction in the proceeding by way of an Issues List, and that if those sorts of determinations were to be made, they ought to be made by way of a motion, either by Mr. Aziz's client -- Abdel-Aziz's client or by another party. 


MS. MITCHELL:  And that's what I understood the mischaracterization to be, which is why I wanted to clarify the -- and I guess the distinction is, what we understood was being brought in the argument in-chief was an analysis and a questioning about the scope of the review, as opposed to the Board's jurisdiction to define its issues clearly.


The purpose of this proceeding is to define the issues, and we did not intend that to be left with the impression that we were questioning that as the objective.  Rather, it was the question about the discretion going forward and the scope, which I understood Mr. Vegh alluded to today, in the context of the economic prudence and cost-effectiveness, is that the discretion and the extent to which the Board will go into those questions is a matter for the proceeding itself.  That's what the intent was. 


MS. NOWINA:  I am content to leave it at that, unless anyone feels a compelling need to respond.


MR. ZACHER:  I am content. 


MS. NOWINA:  Thank you.


With that, on behalf of the Panel I would like to very much and very sincerely thank everyone who has participated in this phase of the proceeding.  


The Panel has been very impressed with the quality of submissions.  It is evident to us that everyone has the desire to make the IPSP or the hearing of the IPSP an effective proceeding, and we have seen the evidence of that this week.  


It gives us confidence that the remaining of the proceeding will move forward in an effective way, in a timely fashion, but in a fashion appropriate to review appropriately all the issues.  


And I want to thank you again.  With that, we adjourn this proceeding, and we will see you in the spring or summer.


--- Whereupon the hearing adjourned at 12:33 p.m.
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