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Monday, October 22, 2007


--- On commencing at 9:32 a.m.


MR. KAISER:  Please be seated.


The Board is sitting today in connection with a proceeding initiated on August 28th with respect to certain matters of storage allocation identified in the NGEIR decision.  The Board's decision of November 7th in NGEIR addressed certain methodologies used by Union Gas Limited and Enbridge Gas Distribution to allocate cost-based storage to unbundled and semi-bundled in-franchise customers.


The Board at page 90 of that decision required both Union and Enbridge to make certain filings with respect to those allocation policies for Board review, which both Union and Enbridge did on February 2nd and 6th, respectively.  


The Board issued a procedural order in this matter on October 12th and set down today as the day at which the Board would hear submissions with respect to issues, particularly any contested issues.


May we have the appearances, please?

Appearances


MR. RYDER:  My name is Ryder.  I act for the City of Kitchener.


MR. KAISER:  Mr. Ryder.


MR. THOMPSON:  Peter Thompson for the Industrial Gas Users Association.


MR. KAISER:  Mr. Thompson.


MR. HARBELL:  Jim Harbell.  I act for a company that has been known as Coral Energy Canada Inc.  It has changed its name to Shell Energy North America (Canada) Inc.


MR. KAISER:  Thank you.


MR. CASS:  Fred Cass for Enbridge Gas Distribution.


MR. KAISER:  Mr. Cass.


MS. WONG:  Sharon Wong and Glenn Leslie for Union Gas.


MR. KAISER:  Thank you.


MR. BUONAGURO:  Michael Buonaguro, counsel for VECC.


MR. KAISER:  Mr. Buonaguro.


MS. YOUNG:  Valerie Young, with Aegent Energy Advisors.


MR. KAISER:  Thank you.


MS. DeMARCO:  Elizabeth DeMarco for Innophos Canada Inc, TransAlta Cogeneration LP and TransAlta Energy Corp.

MR. KAISER:  Thank you.


MR. MORAN:  Pat Moran for the Association of Power Producers of Ontario.


MR. KAISER:  Mr. Moran.


MS. CAMPBELL:  Donna Campbell for Board Staff with Colin Schuch.


MR. KAISER:  Thank you.  Any preliminary matters, 

Ms. Campbell?

PRESENTATION OF THE ISSUES BY MS. CAMPBELL

MS. CAMPBELL:  In conversations that I had with counsel immediately prior to the beginning of this proceeding, it was indicated that in accordance with directions that were given to the participants of this hearing by Mr. Schuch, that participants are ready to make submissions and deal with Issue No. 5 on the proposed issues list that was circulated.  Number 5 is:   

"Should Union be ordered at the outset of the hearing to roll over the storage entitlements relating to the existing T1 and T3 contracts until the Board has determined the storage issues allocation in this proceeding?"


I believe that Mr. Thompson will be taking the lead on this motion, or at least beginning it.

     MR. KAISER:  All right.  Mr. Thompson.

ISSUE 5
Submissions by Mr. Thompson


MR. THOMPSON:  Thank you very much, Mr. Chairman, Members of the Board.


I have handed out two documents.  One is a brief of materials that I would like to draw your attention to, as quickly as I can, to sort of set the context for my client's concerns here.  And the second is an illustration that I prepared with respect to obligated deliveries that helps or hopefully helps illustrate my client's concerns.


The topic -- 


MR. SCHUCH:  I wonder if it is a good time to assign exhibit numbers to these two documents.  The first one would be Exhibit I1.1, and that would be the obligated deliveries storage space and storage injection withdrawal requirements illustration.

EXHIBIT NO. I1.1:  OBLIGATED DELIVERIES STORAGE SPACE AND STORAGE INJECTION WITHDRAWAL REQUIREMENTS ILLUSTRATION.


MR. SCHUCH:  The second would be I1.2, and that is the brief for storage allocation issues list submitted by the Industrial Gas Users Association.

EXHIBIT NO. I1.2:  BRIEF FOR STORAGE ALLOCATION ISSUES LIST SUBMITTED BY THE INDUSTRIAL GAS USERS ASSOCIATION.

     MR. THOMPSON:  My client's concerns, Mr. Chairman, focus on the T1 semi-unbundled customers, and, more specifically, they're the concerns of T1 semi-unbundled customers who had existing contracts at the time the NGEIR decision was rendered.


An important aspect of the concerns of these clients to appreciate is that their deliveries are obligated.  They are required to deliver their DCQ to Union 365 days of the year.


They are different from the non-obligated T1 customers and the non-obligated new delivery services that Union designed to respond to the power generators' needs.


At a very high level, from my client's perspective, the deliverability features, the injection and withdrawal features of these existing T1 semi-unbundled obligated delivery customers were not an issue in the NGEIR proceedings.


What happened after the decision was rendered is that Union took a part of the decision that deals with the new services with respect to non-obligated deliveries, and tried to use that to change the injection and withdrawal parameters in the contracts of these existing customers.  


And, in essence, what they were trying to do was subdivide the existing injection and withdrawal parameters between the tranche which Union said was going to be priced at market and the tranche that would be continued to be priced at cost-based rates.


And they used the 1.2 percent deliverability feature of the new services that had been designed to meet the needs of power generators under non-obligated delivery arrangements as the basis for making this attempt to change contract parameters.


We say that is incompatible with your decision and that it's incompatible with the settlement agreement that preceded your decision.


What brought this to a head -- and I will take you to a few of the relevant documents in a moment, but what brought it to -- well, the concerns were initially expressed when Union held a customer meeting in December of 2006 following the rendering of the NGEIR decision, and it laid out its proposals, and, as part of them, they had this little deliverability change feature.

Mr. Ryder recorded his concerns at that time.  Union subsequently, in February of 2007, sent out a notice to T1 customers, and I will come to that in a minute.  They also filed their compliance material with this Board on February the 2nd, and that prompted some further correspondence from both Mr. Ryder and from myself on behalf of IGUA as to what would prevail during the status quo, pending the Board's review of Union's proposal.

We raised these concerns subsequently, and I will come to those pieces of the material in a moment.  Essentially what I am requesting on behalf of this subset of customers -- and I don't know the size of it, because I have asked Union the question but they haven't told me how many people fall into this category.

What is of concern, though, and I will take you to this now because I think it helps provide the context, is a notice that Union sent to some T1 customers, and you will find it at tab 22 of our brief.  Tab 22 contains some interrogatories that we have asked of Union in this process, and one of them relates to a notice that has been sent out, and the notice that I am referring to is found at the last page under the tab.

This is an illustration; the date of the notice in this particular case is October 1, 2007.  I believe it relates to a contract that expires December 31, 2007.  And you will see, it's entitled:  "Contract termination and replacement."  Then Union serves this notice and it is entitled:  "Changing contracts."  They say:
"As a result of the Natural Gas Electricity Interface Review (NGEIR) hearings, recently completed by the Ontario Energy Board, and the OEB decision coming from these hearings, Union is changing the way we contract for deliverability and related services."

They go on:
"In accordance with the NGEIR decision from the OEB, Union Gas will now be offering cost-based deliverability injections and withdrawals up to 1.2 percent of contracted storage space at cost-based rates.  Customers who elect levels of deliverability over and above this level of service will be able to contract for additional deliverability at market prices."

Then if you drop down a little bit, they're now telling what's going to be done with your existing contract:
"In the near future, Union will deliver to you a new T1 contract that will maintain the deliverability and storage space allocation in your existing contract..."


So stopping there, that's compatible with your decision where you said:  Hold contract quantities at their current levels until we decide the allocation methodology.  "But will reflect market prices for any deliverability in excess of 1.2 percent..." 


Then they add this: 

"...consistent with the NGEIR decision."

That little passage is a reference to new services; nothing to do with existing services.  Then they go on:
"This notice serves as notice under section 3 of your existing contract that your current T1 gas storage contract and distribution contract will not roll over, but will be terminated as of December 31, 2007."

So anybody that had any obligated DCQ customer, that had injection and storage withdrawal rights in its contract, which when expressed as a percentage of space produced a number larger than 1.2 percent, Union is saying:  Well, the 1.2 percent of that number, you're going to pay cost-based rates and for the other part, you're going to pay something else.  

The "something else" you can see in materials at 
tab 8, which is a letter that was sent to T1 customers by e-mail, which is, again, describing what we're going to do.

Then if you flip over where they have a summary, you will see they tell the customers, the current market price is $2.28 versus $1.98 per gJ cost-based rates.  So they're saying it is 30 cents more.  My clients ask in their questions:  Where do you get that?  And how long is that good for?  But that's what has triggered the concerns of my client.

So with that, if I could just take you quickly to the other elements of this brief, so that you can appreciate the context.

The NGEIR proceeding was -- one of its primary purposes was to deal with new services for the gas-fired generators.  And the negotiations on those new services were primarily bilateral, in the sense APPrO and Union did their thing.  And my client was content to sit on the sidelines in that matter, because of the assurances we had from Union that existing services to existing T1 customers would not be harmed either financially or in service quality.

The first document here is the settlement proposal.  If you go to page 7, you will see this principle expressed as the first principle.
"When proposing new services or modifications to existing services, Union has adhered to the following guiding principles.  The introduction of new services or service enhancements should have no negative impact on the service to existing customers, either financial burden or reduction in service quality."

Specifically, when we got over to the firm high-deliverability service from storage with customer options for 1.2 percent, 5 percent and 10 percent deliverability, that starts at page 14.  We had incorporated into the material a representation about no impacts on existing customers, and you will find that at pages 15 and 16.
"The settlement of this issue has no identifiable adverse impacts on existing customers, because the provision of storage services to these new T1 and U7 customers does not involve the claw-back of storage space or deliverability from existing customers and the costs associated with the new high deliverability storage service will be recovered from the customers involved."

So my client understood that to mean existing T1s would not have their injection and withdrawal rights tampered with until -- well, after your decision, until after this review took place.  Nor would they have their rights to space tampered with until your review was completed.

Now, Union didn't raise the issue in NGEIR and no customers raised the issue.  And we understood the issue between Kitchener and Union to be a space issue, and it was presented by Union as a discrete issue as between Union and Kitchener. 


And in support of that, at tab 2 I have an excerpt from the transcript, July 17th, when Mr. Leslie introduced the Union panel.  And over at page 20 at the top, Mr. Leslie, in introducing the panel, said:  

"Mr. Chair, this part of the hearing deals with a discrete issue, which is storage allocation as it relates to the City of Kitchener."


In terms of Union's submissions on the point, during the course of argument, at tab 3, I have referred to tab 16, which is a letter from Mr. Ryder.  And if you would just go there quickly, at page 2, at the bottom of the page, Mr. Ryder quotes some excerpts from Union's argument-in-chief about the fact that it was not proposing any change to providing services at the cost-of-service rates to in-franchise customers.


At tab 4, we have the excerpts from your NGEIR decision which deal with the allocation of cost-based storage.  They go from pages 83 to 90, and I know you will be familiar with those.  I don't need to read these to you.


You do address, in this section of the reasons, that particular exhibit that Union had provided which showed different allocations to T1 customers not being in accordance with the average and excess methodology.  And that document, if you want to refresh your memory, is attached to my interrogatories to Union at tab 22, at about four pages from the back.  That was marked as Undertaking No. 45.


The attachment there was contracted space for these customers, and then the aggregate and excess allocation and the variance in the column 3.  This was the subject of some comment in your decision.


What I have asked Union to do, in terms of my interrogatories, is show us the DCQ, show us the annual load factor for these clients.  And there is further information that is needed to fully understand this exhibit, in terms of those that are subject to the obligation to deliver DCQ 365 days a year.


If I could just digress, then, for a moment to illustrate the concerns of my client.  This is Exhibit I1.1.


I don't know yet, but what my clients tell me is that those of them that have obligated to deliver contracts, their injection and withdrawal in some, and perhaps all of them, are up to the limit of their DCQ.  That makes sense, because on some days they will be shut down completely and they will have to put the DCQ into storage.


So what I have tried to do here is illustrate, in this simple case, how injection and withdrawal, when expressed as a ratio of space, varies depending on the load factor of these clients.  So it is different from the non-obligated delivery customers.  


These are simple illustrations and they're intended to illustrate.


In the first case -- all of the cases are CD of 100 a day.  The first case is 90 percent load factor, second case is 80 and the third is 75.


At 90 percent load factor, the DCQ would be 90 units a day.  Technically, you could ask yourself, Well, what does this customer need if its load factor of 90 is the result of operating 90 percent of the year at 100 percent load factor and shut down for the remaining 10 percent of the time?


So what you get is a space requirement of 90 units a day.  That is the amount that has to go into storage, because they're delivering that to Union every day, for the 36.5 days.  That's 10 percent of 365.  


So that produces a space requirement of 3285.  Your injection and withdrawal, that should be up to 90 units a day.  We express that as a ratio -- the point is it is higher than 1.2 percent and it is probably, in the case of a 90 percent load factor customer, more than double.


You do the same thing for the 80 unit per day, the 80 percent load factor DCQ.  They're -- in theory, you might not be using any CD at the plant for 73 days and that 80 would have to go into space, and then it would come out to top up DCQ when CD was 100 a day at the plant.  


You go through the math and the ratio there is 1.3 percent.  If you take a 75 percent load factor case, it is lower, 1.10 percent.


So for the obligated delivery customers, what you can see is that the deliverability injections and withdrawal when expressed as a ratio of space varies.  It's not any particular standard.  And these are the services that were up and running when NGEIR was decided.


The variability of this -- and of course the same thing happens in the M7 class.  They have a DCQ which they're obliged to deliver to Union day in and day out, and on days when their CD is less than DCQ, that amount is going into storage.  And on days when their CD at the plant is higher than DCQ, that amount is coming out of storage.


Mr. Ryder, in his correspondence - and you can find this at tab 6 - attached a document from a prior Union proceeding.  It's an undertaking response provided from Union which showed this variable level of deliverability by different rate classes, taking the 0063 case:  M2, 2.18; M4, 2.50; M9, 1.71; M7, 2.52; T3, 1.50.


In terms of your decision, then, when you flagged these concerns about these space allocations for some T1s not being compatible with the aggregate and excess method, but directing that -- recognizing that some customers -- for some customers, the aggregate and excess will not work -- what you said at page 90, and this is at tab 4, last page:
"The Board is not ordering any change in the contract quantities of T1 customers at this time, for the following reasons.  First, although it appears likely that one or more additional allocation methods may be necessary, the Board does not have enough information to reach a firm conclusion.  Further evidence is required.  Second, the Board is conscious that many of the existing contracts with volumes above the aggregate excess amounts have been in effect for several years.  The Board does not accept the estoppel argument advanced by IGUA, AMPCO, but even if one or more appropriate additional allocation methodologies were already developed, any changes to contracts should be done in a controlled and deliberate manner."

Then you went on and directed the companies to submit some proposals, and it was to those proposals that -- and in particular, this proposal to try and introduce a change even before the issues had been considered, that Mr. Ryder's client reacted, as did ours.

Just to complete the factual fabric.  You will see Mr. Ryder's initial letter on this is at tab 6.  It came on December 20th.  This was shortly after this customer meeting that I mentioned, in early December.  And the slide presentation with respect to that meeting, you will find at tab 5.  There are excerpts of it in Mr. Ryder's letter.

The Board's response to Mr. Ryder's letter -- where he was in effect saying injections and withdrawals under existing contracts were not an issue in NGEIR, and that Union was misinterpreting the decision -- the Board's response was, at tab 7:
"The Board believes that this issue can be addressed when Union submits its allocation methodology as directed in the NGEIR decision."

Then there was this note, e-mail letter to customers that I mentioned, at tab 8.  Union filed its evidence, and I have just had the covering letter there at tab 9, but that, again, triggered some concerns from Mr. Ryder, which he expressed in his letter of February 13th, and we also expressed concerns in a letter of February 14th.

The last paragraph, we said similarly IGUA has questions -- we asked:
"Can we assume for the time being the status quo, with respect to storage services for T1 customers, will prevail?"

That's the last sentence in the second paragraph.  The last paragraph:
"Similarly, IGUA has questions about Union's proposals to change the deliverability access rights for T1 customers."

IGUA did not understand the issue of deliverability access rights for Union T1 customers to be a matter in issue in the NGEIR proceedings.  We said we would work with Union, and we asked:  Can we assume that the status quo will prevail until we have the review?

Your notice with respect to this proceeding is at tab 12 where, at page 3, you say:
"The Board is now undertaking a proceeding on its own Motion to consider the appropriateness of the proposed storage allocation policies filed by Union and Enbridge."

At about the same time as the notice was sent out to parties, we had received in our capacity as solicitors of IGUA, notice of some contract-specific storage approval applications: the Lanxess five-year contract extension and the St. Clair Power 20-year contract.  And that prompted us to record, once again, -- and you will find this at tab 13 -- our concern with Union's attempt; this is the last paragraph on page 1:
"A matter of particular concern to IGUA is Union's attempt within the last several weeks to impose on some of its existing T1 customers so-called market-priced rates for a portion of the storage injection and withdrawal services.  These T1 customers are currently receiving from Union under the auspices of cost-based rates."

We then recited the history where we had raised this before -- Mr. Ryder had raised this before -- and said, in the second-last paragraph on the page:
"We had no desire to prevent these contracts from commencing to operate, as long as the rights of IGUA members are protected and issues with respect to storage space allocation and deliverability access are not prejudged in any way."

And we then set out what we thought would be appropriate conditions to achieve that objective.  And one of them was (d):
"Until such time as the proceeding on natural gas storage allocation policies has been completed, the space and deliverability features of all the T1 contracts existing as of the date of the NGEIR decision..." 

I should add, parenthetically, with obligated delivery obligations – 
"...will continue in full force and effect."

We then intervened in this proceeding, and the letter of intervention is at tab 14.  Paragraphs 8, really, through 12 reiterates the history that I described.  And in 12, we ask, again, for a direction about adhering to the status quo. 

That, then, prompted a letter from counsel for Union, which you will find at tab 15, where Union refers, or counsel for Union refers to a part of the NGEIR decision that deals with new services.  Page 67 is dealing with new services.  It's not dealing with the existing services.  And the debate with respect to APPrO that is referenced on the next page, in my respectful submission, was a debate over new services; not these existing services.

That, then, prompted another letter from Mr. Ryder where he goes into considerable detail on these points, and we certainly support what Mr. Ryder had to say.

We then submitted a further letter on the topic, which you will find at tab 17.  Counsel for TransAlta submitted a letter, which you will find at tab 18.  Mr. Cass got into the fray.  You will find his input at tab 19.  Mr. Ryder responded to Mr. Cass at tab 20.  We responded to Mr. Cass, and we indicated then that we were in the midst of drafting evidence with respect to our client's proposals, and that we had questions both of Enbridge and Union with respect to their proposals.

Just in terms of where my -- we need answers to these questions before we can finalize what we think responds to the needs of these particular types of customers that we're focussing on.  The process loads, people that are shut down at times other than during the summer, may have zero under the average and excess method.

Where we think it lands is a multiple of DCQ.  It is not 10, as Union has proposed, but it is probably somewhere between 60 and 90.  But what we have asked Union is:  Let's see how everybody lined up, in terms of that multiple, in that T1 -- sorry, in that document that was the focus of part of your decision, as a multiple of DCQ and then we can, perhaps, put something forward that the Board would find to be fair and reasonable.

So you will find questions in our interrogatories, which are found at tab 22.  You will find questions there that are designed to help us understand what is the prevailing situation on a class basis, on an individual customer basis, as a multiple of DCQ for obligated delivery customers.


Mr. Aiken also submitted some interrogatories, and you will find those at tab 24.


The procedural order doesn't make provision for interrogatories or require Enbridge to answer them, but we are hopeful that they will be answered.


So where does that leave us?  In my respectful submission, it is this.  The issues as to what is appropriate for obligated delivery customers for whom the aggregate and excess method really doesn't work are yet to be decided, and we haven't got all of the evidence in on what is appropriate.


We have Union's proposal, which is essentially to treat them as if they were non-obligated.  The ten times deliverability proposition that they have advanced is one that was developed for customers who have non-obligated deliveries.  And, in my submission, it doesn't work for these people that have to deliver 365 days a year.


It's our submission that the status quo should remain until -- for these existing T1s that Union is trying to mess with, until such time as these issues have been resolved by you.  We submit that that relief is in accordance with your decision, the language of your decision, which I referenced a few moments ago, where you said you were not ordering contract quantities changes, any changes at this time.


And what Union is in effect doing, in my respectful submission, is trying to reduce the amount of cost-based storage to which existing T1 customers are currently entitled under their contract.


So I suggest it is incompatible with your reasons for decision at page 90, and I also suggest that it is incompatible with the provisions of the settlement agreement which was approved by the Board, where we were told the settlement of the deliverability issue for non-obligated deliveries would have no identifiable adverse impacts on existing customers, that there would be no claw-back of this space, and that the principle of the agreement was the introduction of new services or service enhancements should have no negative impact on the service to existing customers, either financial burden or reduction in service quality.


So it is for those reasons I request the rollover relief that I have described in our letters and intervention.


Those are my submissions, unless there are any questions.


MR. KAISER:  Thank you, Mr. Thompson.  Mr. Ryder.

Submissions by Mr. Ryder


MR. RYDER:  Limiting my remarks to -- 


MS. CHAPLIN:  Mr. Ryder, is your microphone on?


MR. RYDER:  I assume I am required to limit my remarks now to the appropriateness of the proposed issue 5, and with respect to that, I can simply say that Kitchener has an obligated DCQ and it is currently negotiating a new T3 contract, and so it agrees fully with Mr. Thompson and adopts his submissions.


MR. KAISER:  Thank you.


MR. RYDER:  I can't effectively add to them.


MR. KAISER:  Who is next?  Ms. DeMarco.

Submissions by Ms. DeMarco


MS. DeMARCO:  I guess that would be me.  First and foremost, I would like to certainly support Mr. Thompson's submissions and add to them in three ways.


The first is I would like to touch upon the NGEIR decisions and, in particular, the NGEIR issues list.  I should say that certainly the client I am representing here, Innophos Canada and TransAlta, certainly Innophos was not a party to the NGEIR proceedings, and I am getting the sense that that may have been a benefit, given the baggage that goes along with those proceedings.  So certainly we're judging and basing our submissions on the record as it exists and a fresh view of the record as it exists.


So three things I would like to touch upon:  First of all, NGEIR and the issues list; secondly, the impact of not ordering a rollover, if the Board were to choose to do so, and, in particular, the impact on the draft issues list and the uncontested issues on the existing draft issues list in this proceeding, and, secondly, the right of parties to be heard in this proceeding.


Finally, I would like to touch upon the consistency of those impacts with the Board's objectives relating to customers and consumers.


So first let me indicate that my understanding of the NGEIR decision is consistent with that of Mr. Thompson's, specifically that the injection and withdrawal rights for existing T1 customers was not under review in those proceedings, and at this point this point maybe I should mark the first document I will introduce.  I apologize for the form.  It is a book of material for Issues Day.  I think that counsel and Board Staff has it and will pass it out now.


[Mr. Schuch passes out document]


MS. DeMARCO:  I should just note for parties we have a number of extra copies that are at the far left end of each of the benches.


MR. SCHUCH:  Mr. Chair, we should assign an exhibit number to that document.  That would be Exhibit I1.3, the book of materials for Issues Day submitted on behalf of TransAlta and Innophos.


MR. KAISER:  Thank you.

EXHIBIT NO. I1.3:  BOOK OF MATERIALS FOR ISSUES DAY SUBMITTED ON BEHALF OF TRANSALTA AND INNOPHOS.


MS. DeMARCO:  Let me just say that many of the materials contained herein have also been included in Mr. Thompson's brief of authorities, so I don't intend to duplicate his effort.


Certainly it was our understanding, based on the actual decision in NGEIR, which is an excerpt outlined at tab 6 of our materials, and based on the issues list, which is at tab 5 of our materials -- and I will ask you to turn to that specifically.


Looking at the series of number 2 issues pertaining to storage regulation.  At no point there is the injection or withdrawal for existing T1 customers identified as a specific issue in that proceeding, and there is no specific notice of that.  And I would like to contrast that with the Board's and Board Staff's draft issues list in this proceeding, where in the situation where the Board was contemplating interfering, potentially, with existing customer contracts, it went to great pains and stakes to identify that as an issue so parties would have the right to respond.  They would be duly notified that this was certainly an issue of imminent importance and would have notice and the ability to prepare submissions.  


And I recall evidence, cross-examined and probed evidence, on the specific issue where existing contracts are at issue.


Certainly it is our understanding, based on the Board's past pattern of practice, that the Board does not interfere with valid contracts voluntarily entered into between consenting parties unless extraordinary causes or circumstances arise.


So on that basis, it is our understanding that this has never been an issue and it is precisely within the scope of what the Board intends to contemplate in the existing proceeding, as indicated by the draft issues list and the Board's notice of proceeding in this matter.

In terms of the specific references within the decision, I support Mr. Thompson's references, and they are specifically page 89 and 90 of the NGEIR decision, and page 83 of that decision.

So based on that understanding, it follows that there has been no order of the Board in relation to injection and withdrawal rights for existing T1 customers.  Pursuant to section 36 of the Ontario Energy Board Act, which prevents gas distributors or storage companies from selling gas or charging for storage without an order of the Board, it stands to reason that, in this instance, Union or Enbridge should not be permitted to effectively change existing contracts without that order, without that ruling of the Board.

So in that regard, it is our submission that section 36 effectively prevents anything but a rollover on existing terms, until the Board has the opportunity to judiciously exercise its discretion and thoroughly consider these matters.

Looking at the second issue that I would like to add to Mr. Thompson's submission, and that is the impact of not rolling over the contracts.  I will ask you to do that in the context of the draft issues list, which is set out at tab 1 of our materials.

I should highlight that this is a very pressing issue and thank the Board specifically for bringing this to the forefront by way of motion at this point, given that many customers, including Innophos, are facing contract renewal with a November 1st deadline.  Certainly there is considerable pressure in the marketplace to get these contracts rolled over, and/or Union is providing significant pressure to have these contracts renewed on the terms they propose in the very short term.

So with that by way of background, the impact of that would be to effectively change the way that deliverability is charged, and potentially mandate one form of storage allocation methodology prior to the Board determining that in this proceeding, prior to the Board determining, What are the appropriate alternate methods for storage allocation in this proceeding?  What are the appropriate methods for cost-based, market-based deliverability in this proceeding for existing T1 customers?

The implications of that are:  Should customers sign up immediately, based on Union's proposed method of proceeding, and the Board decides something different following its thorough exercise of discretion in this proceeding, customers could be faced with a flip-flop.  They could be faced with multiple changes in their method of charging for deliverability and the allocation method that is applied to them, and certainly it is our submission that that's not in the best interests of consumers.

I emphasize this particularly in the case of Innophos.  That is not a seasonal load, and certainly would fall within the class of alternate method, storage method allocation customers.

If you look at, specifically, Issue No. 1 in the draft issues list, which begs the question, begs the consideration of what is the appropriate alternative method.  And then Issue No. 4, which begs the question:  What is the appropriate transition to such methods?

I would like to stop and note that neither of these issues is contested.

If you examine those two issues in the context of customers being forced to agree to new contracts on differing terms, it is fairly easy to see that these two issues are effectively being predetermined by Union, at least in the short term.  And it is it our submission that that predetermination is neither consistent with the Board's direction in NGEIR to consider storage allocation methods, nor its notice of application in this proceeding, nor its intent through the issues list to thoroughly canvass these issues.

So certainly on behalf of Innophos and TransAlta, we would submit that those issues should not be predetermined.  The automatic termination and renewal on different terms of contracts should not be permitted, and the Board should act to order rollover until these issues are determined.

We support that submission on the basis of, first, the legal maxim.  And you should have two further handouts in front of you at this point.  The first handout I am referring to is an excerpt from the "Pocket Dictionary of Canadian Law", and it's the definition six definitions down.  Specifically it's the legal principle of nemo judex in causa sua debet esse, which effectively states that no one ought to be a judge in his own cause; and there is the supporting Canadian authorities listed below for that proposition.

Our submission here is that if the contracts are not rolled over -- in particular, Union is permitted to be the judge in the cause that the Board seeks to have reviewed in this regard, specifically in relation to the appropriate storage allocation methodologies and, secondly, in relation to the appropriate transition method to those allocation methodologies.  Clearly this is not consistent with the law as it stands, and we would submit, respectfully, this should not be the case that the Board should order rollover.

The second impact - and now I am referring to an excerpt from Sarah Blake's "Administrative Law in Canada" - if the rollover is not ordered by the Board, and contracts are changed prior to the Board's making an order in this regard, it is our submission that customers, existing T1 customers who did not have notice, who did not understand this to be a functional decision that their injection and withdrawal rights were changed or could be changed in existing contracts, would effectively be denied the right to make submissions in this proceeding.

Specifically, they would not have, at least in the short term, they would not fully be able to present their case, adduce evidence, probe evidence, cross-examine, consider all issues and effectively have the rights to audi alteram partem be respected prior to a decision being made and implemented.

It may very well be that that might be the end-point decision of the Board, but it is our submission that no change in the existing contracts should be effected until the Board has made that decision.

MR. SCHUCH:  We should probably assign exhibit numbers to these documents.  The first one would be Exhibit I1.4, and that is the "Pocket Dictionary of Canadian Law".
EXHIBIT NO. I1.4:  EXCERPT FROM THE "POCKET DICTIONARY OF CANADIAN LAW"

The second would be I1.5, "Administrative Law in Canada", Sara Blake.  
EXHIBIT NO. I1.5:  EXCERPT FROM "ADMINITRATIVE LAW IN CANADA", BY SARA BLAKE


MS. DeMARCO:  Finally, it is our last submission that allowing for the possibility of the interference with existing contracts and potential multiple changes is not consistent with the Board's objective and interest in protecting the interest of customers with respect to prices and reliability and quality of gas services.


It's our submission that that objective is best served by ordering the rollover.  Those are my submissions.


MR. KAISER:  Thank you.  Who is next?  Mr. Moran, do you have anything on this?

Submissions by Mr. Moran


MR. MORAN:  Thank you, Mr. Chair.


On behalf of APPrO, let me just simply indicate that APPrO is in support of the submissions that you have heard from IGUA and Kitchener and Ms. DeMarco's clients.


There are important issues that come out of what the Board has directed to be addressed in this proceeding, and, in my submission, the Board has to take into account what it means for any kind of allocation methodology in the context of a service like T1, which is a no-notice service and a semi-bundled service, what it means in the context of an obligated DCQ where there are days where that volume is going to produce system benefits, and what it means to add a market premium to a storage component of that.


These are all issues that are all live issues, in my submission, and at this stage, giving Union a green light to go ahead and revise all of its existing contracts essentially prejudges many of those issues and deprives all of the customer groups that you see here before you from having a reasonable opportunity to make submissions on what are important issues.


The generators aren't here because they like to sit around in regulatory proceedings all the time.  They're here because there are significant and genuine issues that are raised as a result of how allocation methodologies are supposed to work, and we would urge you to conclude that for the purposes of this proceeding, there ought to be rollover until you have a proper opportunity to understand the details of how this works.  


The NGEIR proceeding was a very important proceeding.  You made a very important decision in that proceeding.  It's in large part a policy decision that has a lot of implementation behind it, and you haven't had the opportunity to understand, properly, in a proceeding how implementation is going to work and what the issues are with respect to implementation and arising out of what the utilities are proposing in terms of implementation.


Those are my submissions, Mr. Chair.


MR. KAISER:  Thank you.  Mr. Buonaguro, anything?


All right.  Sorry, did you have something on this?


MR. HARBELL:  No, Mr. Chair.  No submissions on this point.


MR. KAISER:  All right, thank you.  Union, Ms. Wong.

Submissions by Ms. Wong


MS. WONG:  Thank you, Mr. Chairman.


I should preface my comments by saying that Union's position is that issue 5 is directly related to issue 2, which is the issue as to whether or not the standard deliverability rate ought to be on the issues list.


Initially, I had thought about suggesting to you that I put off most of my submissions until we get to issues 2, but rather than doing it that way, I think I am going to suggest that I do all of my submissions with respect to issues 2, because I think they are related to the motion, and then when we get to issues 2, I may just be recapping what I am now say to you with respect to issue 5.


Union believes that the Board has already ruled that unbundled and semi-unbundled storage customers are only entitled to receive up to 1.2 percent storage deliverability at cost-based rates, and the NGEIR decision ruled that if a T1 or T3 customer wants storage deliverability above 1.2 percent, that customer must pay market rates.


The contract termination and replacement notice that Mr. Thompson took you to earlier is being sent to T1 customers whose contracts will soon be expiring to give them notice that the customers will be charged market-based rates for any deliverability above 1.2 percent, and Union submits that that course was authorized by NGEIR and is one of the steps necessary to implement NGEIR.


That is why we think it is closely and directly related to issue 2.  In a minute, I will go through my submissions with respect to why Union's position is that the 1.2 has already been set.  Before I move on to that, let me also say, secondly, with respect to the rollover motion, the second key point is that the order IGUA is asking for is so broadly worded that it would prevent customers and Union from voluntarily agreeing to make changes to the storage parameters.


So if a customer's service requirements changed, the order would prevent Union and the customer from agreeing to make changes.


If, in the end, the Board decides that if -- let's say issue 2 stays on the list and the Board goes on to ultimately decide this in the allocation proceeding, and as we submit you come back to the 1.2.  What you will have is a prolonging of the time for the transition, the prolonging of the time when customers will have different deliverability rates, when the Board's decision was clear that you want consistent rates for cost-based services.


So why do I say, why does Union say that the 1.2 percent has already been set?


Before I get into the meat of my submissions, perhaps I should pass up my book at this point.  Just a little bit of housekeeping.  You will notice tab 4 is empty.  That is deliberate, so don't get confused if you see there is nothing there.  That was just a mistake.


MR. SCHUCH:  Mr. Chair, we should probably enter it as an exhibit.  It will be Exhibit I1.6, and that is Union Gas Limited's book of materials for Issues Day.

EXHIBIT NO. I1.6:  UNION GAS LIMITED'S BOOK OF MATERIALS FOR ISSUES DAY.


MS. WONG:  The first place to start is page 66 of the NGEIR decision.


Now, I am not sure if the panel members have their own complete copy of NGEIR.  If you don't, I have extra copies, but I presume everyone has a complete copy?  Great.


If you could turn up page 66, please.  This portion is very important, because my friend, Mr. Thompson, indicated that Union -- that -- let me back up.  


This is the portion of the NGEIR decision that Union referred to in the letter that was sent to the Board indicating why we thought the 1.2 percent issue had already been decided.  In his submissions to you a few minutes ago, Mr. Thompson said that this portion was only in respect of new storage services.


My submission is, if you read this portion in context, it is clear that the 1.2 percent was talking about standard deliverability to existing customers, not to the new services.  It starts on 66:

"The storage requirements for dispatchable gas-fired power generators are very different from existing customers."


So that is the existing T1s and T3s.

"Whereas existing customers use storage for seasonal or daily balancing, dispatchable generators want to use storage for intra-day balancing, and whereas existing customers can meet their needs with a standard deliverability (daily deliverability of 1.2 percent of storage space allocation), dispatchable generators want deliverability as high as 10 percent of their storage space allocation."


In this portion, my submission is you were acknowledging that daily deliverability of 1.2 percent of storage space allocation was the standard deliverability for existing customers.  In a minute, I am going to take you through the evidence which clearly established that.


But the fact is that the 1.2 percent standard rate was never disputed in NGEIR.  If you look through the evidence, which I have and which I will take you to, no one contested it.  The 1.2 percent rate is the standard rate in the industry.


So there is not a lot in your decision about why it's the standard rate, because no one contested it was the standard rate, and the evidence was overwhelming that it was the standard rate.


The second important point.  In your decision in NGEIR you made it very clear that it was essential that the available in-franchise, cost-based storage services were to be allocated to the semi-unbundled and the unbundled customers on a clear, standardized and consistent basis.  And that requirement is set out on page 88 of your decision.  If you could turn that up.

I am looking at the last paragraph under the heading "Board Findings", on page 88.  It says:
"The Board concludes it is essential that there be clear, standardized and consistently applied rules for allocating cost-based storage to unbundled and semi-unbundled in-franchise customers.  These types of rules clearly are not in effect today.  The current allocations to a large proportion of Union's T1 and T3 customers bear no resemblance to aggregate excess volumes due to grandfathering."

That second portion deals with aggregate excess.  It deals with allocation of space, which was the purpose of this proceeding.  But it is clear in the context here that you're talking about clear standardization for all cost-based services.

The reason why you required clear and consistent rules is set out on page 57 of your decision, so if you could flip back there, please, 57.  Looking at the first full paragraph that starts "However":
"However, customers taking unbundled and semi-unbundled services do have greater control over their acquisition and use of storage than do bundled customers.  It is also the Board's expectation that these customers will have access to and use services from the secondary market.  Therefore, the Board concludes it is particularly important to ensure that the allocation of cost-based, regulated storage to these customers is appropriate."

This issue is addressed in chapter 6, which is the chapter we were just looking at.

So the whole idea was to make sure that cost-based services were allocated fairly and consistently, that everybody got their fair share.

The theme of fairness and equal treatment was repeated again back on page 89.  Sorry that we're having to do all of this flipping, but that's the way it works.  Page 89, starting at the first full paragraph:
"The Board supports the continued use of aggregate excess method as the default method for allocating cost-based space."

Then dropping down to the last paragraph:
"The Board does not, however, support a unique allocation approach for each customer.  In the Board's view, the objective of allocation of cost-based storage space is to assign an amount that is reasonably in line with what a customer is likely to require.  The objective is not to allocate precisely the amount of a particular customer's claims it might need.  That would require in-depth knowledge of each customer's expected consumption, its gas supply portfolio, and the non-storage options, such as spot gas purchases, the customer might use to manage its needs.  That would be impractical for the utilities to implement, both administratively and because it would never be possible to determine that one and only one allocation of storage is the right amount for any particular customer."

Now, this part is key:
"Unbundled or semi-unbundled franchise customers that desire more storage than allocated to them by the utilities under the standard methods have the ability, as they do today, to purchase additional storage services at market-based rates, or alternative services in the market."

Union's submission's is that its proposal to start transitioning existing customers to market-based deliverability over 1.2 percent is a direct result of the Board's direction that consistency was to be applied, and cost-based was only for the standard allocation, as set out in this paragraph.

Let me pause a moment to deal with Mr. Thompson's exhibit dealing with the various amounts that customers might require, depending on their load factor.  I am looking at Exhibit I1.1.

You will see that Mr. Thompson has given you examples that are based upon individual customer requirements.  So an individual customer might need more than 1.2 percent, if it chooses to manage its storage in that way.

Our submission, Union's submission, is that this is clearly the situation the Board was requiring us to avoid, when the Board said:
"The Board does not support a unique allocation approach for each customer."
I am reading now from page 89.
"The Board's view is that an objective allocation of cost-based storage space is to assign an amount that is reasonably in line with what a customer is likely to require."  

If a customer needs more for a particular reason or particular concern of that customer, the customer can manage its storage space in its own fashion, or it can go out and acquire services in the market at market prices.  But in order to have consistency, there must be a standard.  The Board has already ruled for deliverability that standard is 1.2 percent.

MS. CHAPLIN:  Ms. Wong, just for a minute, can you take me to where we ruled that that was the standard?  I take your point where you put where there is a reference in passing to it, but was there actually a specific finding that that is the standard?

MS. WONG:  There is no specific finding for the reason I said before, that it was never at issue.  That the evidence was clear that it was 1.2 was the standard.  No one put it in issue.  And the Board accepted that evidence, in that portion that I took you to earlier.

My submission would be that when the Board talks about a standard allocation, on page 89, it must be a standard allocation of both space and deliverability, because space and deliverability are the two sides of the same coin.  It would make no sense to have a standard allocation of space without a standard allocation of deliverability, because one could use the other to circumvent -- for instance, if there was a standard space allocation, you could use a non-standard deliverability allocation to circumvent the standardized space allocation.

However, in your reasons, you required Union to come up with an alternative space allocation methodology, not a deliverability methodology, because there was that standard methodology already accepted in the industry.

Your particular mandate to Union, or your direction as to what Union was to do, was set out on the next page, page 90, in the second full paragraph.  If you look at that, you will see that the mandate was to go out and find an alternative for the space allocation, because the aggregate excess, although it was appropriate for many customers, was not appropriate for some customers.  But there is nothing here requiring Union to come up with an alternative deliverability allocation, for the reasons I just gave, Ms. Chaplin, that there was already one accepted in the industry.

Now, I have mentioned on a number of occasions that the evidence was overwhelming that the 1.2 was a standard.  What I would like to do now is take some time to take you through that evidence.  It is all set out in that book that I passed up to you.

Starting on tab 1.  Tab 1 was Union's prefiled evidence with respect to issues 1 and 3, and the question of the 1.2 being the standard was addressed on page 16 and again on page 30.  So if you turn to page 16.  It should be sidebarred in your copy.
"Union is also not proposing any changes in the rate design of storage service provided under the T1 rate schedule.  Storage service is an optional service available to T1 customers at cost for space up to the amount determined, applying the aggregate excess methodology and deliverability up to 1.2 percent."

Flipping over to page 30:
"Currently customers receiving T1, U7, R20, R100 and R25 service have the option of contracting for a range of storage deliverability services from Union or from a third-party storage provider.  Customers do not have to contract for Union storage services.  T1 or U7 customers who choose to contract with Union for storage services can contract for firm and/or interruptible deliverability.  Customers in Union north contract for only firm deliverability.  Union's standard storage deliverability is 1.2 percent of the total amount of space contracted for and is priced at cost.  To the extent customers wish to contract for storage deliverability in excess of 1.2 percent, i.e., 5 percent or 10 percent, they have that option either through Union or with a third party.  At the customer's request, Union will conduct an analysis to determine what facilities or third-party services would be required to provide a higher level of deliverability."

So that was the first evidence filing.  The question or the amount of standard allocation was addressed again in subsequent prefiled evidence, which is at tab 2, and this was the evidence filed in respect of the issue of whether or not the Board should refrain from regulating.

If you could turn to page 21:
"Some customers may seek storage services in excess of their seasonal load balancing requirements as determined through the aggregate excess calculation or seek deliverability in excess of the standard storage deliverability of 1.2 percent.  In these circumstances, customers would seek this storage capacity for market reasons beyond their seasonal load-balancing requirements.  Customers are free to pursue storage service from all third-party storage providers, including Union.  As such, those customers should pay market prices for storage services that are in excess of their base requirements.  This will ensure that customers efficiently assess their need for incremental storage capacity based on market value.  Further, pricing incremental storage requirements at market value will provide the correct and necessary pricing signals required to develop and attract storage to Ontario."

It is clear from this provision or from this part of the evidence that customers did have notice that Union's position was market-based prices should apply for anything in excess of 1.2 percent.

Moving on, then, to tab 3.  Tab 3 is an aggregation of a number of transcript references, and what I have tried to do is, before I start at the various transcripts, I have put at the beginning the front page of the transcript so you would know where we're at.

The first one is the transcript from the technical conference on April 5th, where there was quite a bit of discussion about the 1.2 rate and the origin of the 1.2 rate.

On 47, just above the sidebarring, I would like you to look at the sentence that starts, "And the first question".  So I am on page 47, which is near the beginning of tab 3.

This is a question from Ms. Campbell on behalf of Board Staff:
"And the first question under this part is:  'What amount of storage space does Union currently have that can provide 1.2 percent, 5 percent and 10 percent deliverability?'"

Then dropping down to the side-barred portion where Mr. Isherwood from Union is speaking:
"Twenty pools, that's correct, and a total of space is 163 petaJoules or pJs.  On average, those pools will deliver 1.2 percent deliverability.  We obviously have a wide range of pools.  Some are quite a bit below 1 percent deliverability and some are quite a bit higher than 1.2, but from the point of view of looking at customers' specific requests, we don't necessarily tie their request to an individual pool.  
"From an operating point of view and from a marketing point of view, we actually look at space and deliverability quite differently.  Space comes naturally with the 1.2 percent on average.  So if a customer came to us looking for 5 or 10 percent, we wouldn't necessarily look to an individual pool to provide that.  We look at the total integrated system and find a way to create additional deliverability."

Then dropping down on page 48 to the sidebarred portion, Ms. Campbell's question:

MS. CAMPBELL:  So what you're saying is out of the 20 pools, you could provide the 1.2 percent, the 5 percent, and the 10 percent?
"MR. ISHERWOOD:  Out of the 20 pools, you can provide the 1.2 percent.

"MS. CAMPBELL:  Right, but the 5 and 10 percent?

"MR. ISHERWOOD:  If a customer wanted 5 or 10 percent, depending on how large that customer was, we may have to go and actually construct new facilities, and that could be more wells or more compression."

So Mr. Isherwood's evidence was that the 1.2 was, on average, what Union's deliverability was, and that's the normal amount that comes out of storage without building super-facilities, if you will, by extra compression or putting in extra wells.

Turning over to page 51 -- so there is a page 50 which is there for context.  You can skip that.  Go to page 51, Ms. Campbell's question on the bottom of the page:

"MS. CAMPBELL:  Moving on to the next question and getting away from rates, what are the time lines for developing the storage, the 1.2 percent, the 5 percent and the 10 percent?

"MR. ISHERWOOD:  In terms of the actual 1.2 percent, that would come with the storage that we would use to serve the power customer.  That would be already naturally there.  So we wouldn't need to incur any development to provide the 1.2 percent to the in-franchise power customer."

Then turning to the page after the blue divider, we go to page 91 of the transcript.  This is Mr. Moran's questioning:
"MR. MORAN:  What's the aggregate deliverability of Union Gas's existing storage?  
"MR. ISHERWOOD:  It's approximately 2.2 Bcf per day.

"MR. MORAN:  And on a percentage basis, on a deliverability percentage basis, what would it be?

"MR. ISHERWOOD:  As I said earlier this morning, it's approximately 1.2 percent.

"MR. MORAN:  So that's the existing aggregate deliverability for the entire storage system?
"MR. ISHERWOOD:  That's correct."

Turning over to the next page, 102, Mr. Moran's question:  
"MR. MORAN:  What criteria does Union use to determine the amount of firm and interruptible deliverability that a customer is allowed to contract for at cost-based rates?
"MR. SHORTS:  It's up to the 1.2 percent at cost-based rates.
"MR. MORAN:  And then everything after that is at market?
MR. SHORTS:  That's right."

Page 158, starting about halfway through that question by Mr. Thompson:
"MR. THOMPSON:  ...and you indicated that -- I think you indicated there were some T1 customers that had deliverability from storage and into storage in excess of 1.2 percent.  Just stopping there, did I understand that correctly? 

"MR. SHORT:  Yes, that's correct.

"MR. THOMPSON:  Okay.  And so if they're 1.2 percent or less, their costs would be 31 cents per gJ, roughly?
"MR. KITCHEN:  Yes.
"MR. THOMPSON:  Okay, and so if a customer wants, let's say, 3 percent instead of 1.2, how does that get reflected in the contract and the price?  Do we have 1.2 percent at cost and the difference at something else, or how does it work?
"MR. SHORTS:  Yes.  They would have 1.2 percent deliverability under the T1 contract.  They would then need to have a supplemental service added on top for anything higher at market-based rate.
"MR. THOMPSON:  So it's actually a separate contract?  Or is it a supplemental service?
"MR. SHORTS:  It's a supplemental service.
"MR. THOMPSON:  And the authority for the supplemental service to in-franchise customers is what?
"MR. SHORTS:  If you look at appendix A, page 2 of 5, the short-term storage and balancing service, because essentially we would equate that on a short-term basis and re-contract for it if the assets were available.
"MR. THOMPSON:  Okay.  And in determining the price for that increment, if you will, of deliverability, how is it determined?  What's the market option that is considered?"

Then Mr. Isherwood's answer:
"MR. ISHERWOOD:  ...The market option for deliverability is, when buying gas from a producer or marketer, you have a choice of taking it out of storage today at a higher volume or buying a service to get it out storage.  That service could be from Union or it could be from other parties, so there are lots of options for deliverability."

Turning over the page, we skip page 218 and go to page 219.  Mr. Isherwood's answer:
"MR. ISHERWOOD:  I don't know the exact question, but that was one of the questions that the Board Staff had presented to us a couple of days ago, and I guess the way we look at storage and deliverability is they're really two different assets.  Storage, on average, comes with 1.2 percent deliverability.  To the extent we had a customer interested in higher deliverability, 5 or 10 percent, we would look at that quite independently of developing more space or using a specific pool.  We would look at what project we can do to develop the deliverability by itself, and provided the customer was prepared to contract long-term and we recover our costs, obviously, then we would build project to do that.  
"So it's not really looking at how much we have.  It's really looking at the current system is 1.2 percent across the whole 163 petaJoules of space that we have today.  If somebody wanted an extra 100,000 in deliverability to get up to an extra 
5 or 10 percent, then we'd need to go build for that.  
"I don't want you to have the impression that we have a bunch of 5 ask [sic] 10 percent deliverability sitting on the shelf waiting to be sold.  We would very quickly have to go build some."

That's the end of the technical conference that day.
The next transcript that we have an excerpt from is a transcript from the actual Hearing itself on June 26th, transcript 3.  This is Mr. Isherwood answering some questions from Mr. Brown, starting on page 93.
"MR. BROWN:  Coming back to the rationale that Union is relying on to ask the Board to make an order that deliverability of greater than 1.2 percent to in-franchise customers should be provided at market-based pricing, I have gone over three rationales with you before.  The first is status quo:  We do this for the ex-franchise.  I take it that rationale doesn't apply in this particular circumstance?"

Then Mr. Isherwood denies that.  He says:
"MR. ISHERWOOD:  Same rationale we use today.  Existing in-franchise customers wanting more deliverability than 1.2 percent would be paying market prices today.  
"MR. BROWN:  That is only because in-franchise customers today only take deliverability at 1.2 percent; isn't that correct?  
"MR. ISHERWOOD:  It's consistent with the aggregate excess methodology.  1.2 percent is sort of a very standardized product through the industry.  To the extent that people need more than that, it would be available at market."
"MR. BROWN:  [Right.]  It is standard because the aggregate excess methodology is based on customers whose storage is driven by seasonal needs, and I think Mr. Moran and Mr. Thompson, perhaps, went over with you at great length that this new class of customer, the dispatchable gas-fired generators, have storage driven by intra-day or multiple short-day storage needs, not seasonal needs...  
MR. ISHERWOOD:  I think that is partly true, but I think there are probably some customers that have low load factors that may warrant or benefit by having more than 1.2 percent deliverability.  It is available to them.  It is just available at market rates.

"MR. BAKER:  I just want to make one other point, as well, while we're on this topic, which is, as we sit here and look forward as Union, and subsequent to this process we know we're going to be entering discussions or processes through this Board on an incentive regulation mechanism, we know as we sit here today that the cost to develop new incremental storage deliverability is going to be far in excess of what our current cost-based rates have in place.  
"So, again, it goes back to the ability to attract the capital.  To the extent that we're under four- or five-year incentive regulation framework, we just can't go and try to get the capital and develop an asset that we're going to be compelled to provide at cost, when it is going to generate a loss to Union, until such time as we come back in and re-base rates."

We're getting close to the end.  The next transcript is transcript 5.  This is not evidence from Union.  I had indicated to you this is a standard, that the 1.2 percent is a standard rate, and there was some evidence from other parties other than Union to that effect.

So this transcript is some evidence from Mr. Redford of Market Hub Partners, on page 78.  Mr. Moran asks Mr. Redford:
"MR. MORAN:  What kind of storage services are you planning to offer?

"MR. REDFORD:  Our storage services would be firm and interruptible storage services.  I think we would open at standard deliverability service.  To the extent that we may find out what our reservoirs are capable of, we may be able to offer varying deliverability services.  
"We would also, of course -- as part of that package, there would be balancing services, park and loan services [and] short-term storage...
"MR. MORAN:  Your reference to standard deliverability, that is to the 1.2 percent deliverability that people have referred to in various ways as standard?

"MR. REDFORD:  Yes, I would refer to 1.2 percent as standard deliverability."

The next transcript is a portion from a technical conference where the witness giving evidence was from Enbridge Gas Distribution, Mr. Grant.  Page 57, Mr. Grant gives similar evidence about standard deliverability.

Starting about half-way down the page:
"MR. GRANT:  We haven't done a calculation as to how much would be associated with, say, 5 percent or 1.2 percent.  But if I can book-end my answer here for you, I would say that at the 1.2 percent deliverability, which again is a typical utility type of profile, so in other words, if you assumed the utility profile, single-cycle throughout the year and only 1.2 percent deliverability, so it's what -- I would not call it premium service, that's just simply doing more of what we do today..."

So, once again, evidence of the 1.2 percent being the standard deliverability.  

Just to recap --

MS. CHAPLIN:  Sorry, Ms. Wong.  At the risk of interrupting you again, you have taken us through a variety of these references to the evidence.

What I glean from them, at least in a couple of places, is if not an explicit statement, certainly a strong implication that the current arrangements are such that Union is contracting with customers for cost-based storage at 1.2 percent deliverability, but that any amounts of deliverability in excess of that are at market rates.

So I am a bit confused, if that is the case for all customers, then why there is this issue between IGUA and Union as to whether or not the current contractual arrangement should be rolled over.  Because the implication I'm getting from IGUA's submissions are that there are T1 customers with deliverability in excess of 1.2 percent, that they are contracted for at cost-based rates, and that's certainly not the implication of this evidence.

MS. WONG:  There was some evidence I took you to that indicated there were some T1 customers that had deliverability rates above 1.2 percent.

MS. CHAPLIN:  Mm-hmm.

MS. WONG:  And there are some that have deliverability above 1.2.

At the time, there was not perceived to be a particularly large difference between the cost-based and the market-based rates.  So some customers did get higher deliverability than 1.2, and in practice they may have been paying the same amount, dollar-wise or percents per gigaJoule.  But that was the practice, because there wasn't perceived to be a significant difference.

MS. CHAPLIN:  I'm sorry.  The practice was to charge cost-based rates, because Union's perception was there was not a substantial difference between market-based rates and cost-based rates?

MS. WONG:  For deliverability at that time.

MR. KAISER:  I wonder if I could ask you a related question.

Mr. Thompson referred to the e-mail that your client sent to some of these customers, saying that when your contract terminates on such-and-such a date you're going to get a new contract and the new contract is going to provide market-based prices for above 1.2.  What did the old contract say in that regard?

MS. WONG:  Let me just double-check to make sure.  
The old contract referenced the T1 rate schedule, which was a cost-based rate, for the reasons I just gave Ms. Chaplin.  

I should also say that some of these customers were grandfathered under the unbundling provision from the rate case in 1999, which was made reference to in the NGEIR proceeding, the 0017.  In that unbundling procedure, there was a commitment to grandfather some customers at their original allocations.  So Union didn't go back and make changes to those contracts.

Our submission would be that in light of your findings in NGEIR, that there should be a consistent allocation of storage services at this point.  Any grandfathering that might have been in play under the unbundled decision, or the settlement agreement from that time, should now be brought to an end, consistent with your requirement that there should be fairness and equal treatment for all of the parties.

MR. KAISER:  And this change relates only to new contracts, i.e., the existing contracts are being terminated on their face?

MS. WONG:  That's correct.

MR. KAISER:  They're coming to a natural end?

MS. WONG:  That's correct.  And, to give you a preview of some of the other issues, is why none of the parties wanted the provision in the draft issues list which talked about conditioning long-term contracts, because Union does want to respect the existing contract arrangements.  So the change is only being made as the contracts come to their natural end.


MS. CHAPLIN:  But they're annual contracts; right?


MS. WONG:  Most of them are annual contracts, not all.  There are some existing long-term contracts.


MS. CHAPLIN:  Okay.


MR. RUPERT:  Could I just follow up on that?  I want to make sure I understand roughly how big a group of contracts we're talking about.


I think you implied a little while ago that a lot of these contracts had 1.2 percent deliverability in it now.


MS. WONG:  Yes, yes.


MR. RUPERT:  So of the population of contracts in question, including I guess these grandfathered contracts, are we talking about half of them, 10 percent, two or three?  I'm just trying to understand and get a sense of how many contracts are coming up for renewal that you are telling people have to be ratcheted down to 1.2 percent.


MS. WONG:  I don't think we have that number for you available today.  What I can say is that within the incentive regulation proceeding, which was ongoing at the same time, there was a question as to what the dollar effect would be.  Union has quantified the dollar effect at $380,000 for the year, so not a particularly large number.  


If you took all of the customers that are currently over 1.2 percent now and took that increment and charged it at market based, it would only be an extra $380,000.


MR. RUPERT:  That's in Union's incentive --


MS. WONG:  That's in Union's incentive -- there was some evidence as to that on the technical conference, and an undertaking was given to that effect.  And I am not sure the undertaking answer has been filed yet, but that will be the answer when it is filed.


MR. RUPERT:  Thanks.


MR. KAISER:  What does that mean, in terms of the total volume?  To go back to Mr. Rupert's point, the percent, what is that, less than 1 percent of the revenue involved?


MS. WONG:  I can tell you in terms of gJs, and 

Mr. Packer might be able to tell us in terms of percentage.


My understanding is that for the T1 customers, there is approximately 83,000 gJs above 1.2 percent.  For the T3 customer, which is Kitchener, it's approximately 22,489.  So it adds up to 105,500, roughly, gJs, which comes out at $380,761.


MR. RUPERT:  Sorry to be pursuing this.  I'm interrupting your flow, but you said gJs.  I thought we were talking about deliverability here.


MS. WONG:  This is after you take the percentage and translate it into the actual quantities being delivered.


MR. RUPERT:  gJs per day?


MS. WONG:  gJs per day, that's correct.


MR. RUPERT:  Sorry, okay.


MS. WONG:  I actually do have a sheet which sets out the calculation which was prepared.  It has already been filed, so it is not a problem filing it in this proceeding, as well, if you would prefer.


It's Exhibit JTA.31 or point 31.  It was an undertaking given to City of Kitchener.  If the Panel would like, I could have photocopies made over the break and passed up, if that would be helpful to you.


MR. KAISER:  Okay, thank you.  Give that a number.


MR. SCHUCH:  Yes.  That would be Exhibit I1.7.

EXHIBIT NO. I1.7:  SHEET FILED AS EXHIBIT JTA.31.


MS. WONG:  If there aren't any more questions, this would be a good time, because I don't have that much more to say.  Don't be concerned about breaking my flow.  


MR. RUPERT:  Could I ask you a question then?


MS. WONG:  Certainly.


MR. RUPERT:  In this contract, I call it renegotiation process that you have been doing with your customers, clearly I think everyone agrees, and it is not a contested issue, that the methodology for allocating space is an issue in this proceeding.


MS. WONG:  Right.


MR. RUPERT:  You are entering into new or revised contracts with a space, cost-based space in those contracts.


What is your arrangement or understanding with those customers, knowing full well this issue of the methodology or space allocation is open?  So a contract is signed for, say, a year or some term with a space in it.  Now, that space may or may not equal whatever comes out of this proceeding.


MS. WONG:  If you look at that contract renewal notice that Mr. Thompson took you to, what it says is that the current allocation for space will stay the same, unless it changes under what the pre-existing methodology.


You will recall there was a pre-existing methodology, that if the contract amount changed than 5 percent, it would change in response to that.  But, otherwise, Union had agreed to grandfather the initial space allocation.


In response -- the Board itself had indicated on page 90 in the provision that Mr. Thompson took you to that the space allocation was to stay the same until this proceeding took place.


Our submission would be that that provision that Mr. Thompson took you to was specifically with respect to the space allocation, not the deliverability allocation.  And the deliverability allocation had already been set, as I have taken you through the evidence.  


So if you were to look at it, you will see it talks specifically to space.


MR. RUPERT:  Right.  Okay, thank you.


MS. WONG:  Just to close the loop on that, Mr. Rupert, whatever the outcome of this proceeding would be, then we would make that change in the next go-round of the contract renewal with respect to the space allocation.


MR. RUPERT:  Okay.


MS. WONG:  Assuming that the Board doesn't require it to be done in the interim.  That's one of the issues on the issues list.


MR. RUPERT:  Right.  Okay, thanks.


MS. WONG:  So just to finish off and sort of summarize where I have taken you.  If you look at the mandate that the Board gave Union in the NGEIR reasons on page 90, I believe it is, the mandate was very specific to reviewing the use of storage space.


It's talking about finding an alternative to the aggregate excess method, and that is a space allocation methodology.  Nothing on page 90 or in the preceding pages talk about reviewing the deliverability methodology, because that was a standard methodology used by the industry.


Keep in mind that to be consistent with your position that there should be consistent allocation of cost-based services, the Board will have to come to a finding as to what the standard deliverability rate ought to be.


Union says you've already made that determination; that's 1.2.  But if you disagree, and you want to look at that issue, the submission would be that eventually you're going to have to come to a number in order to maintain the consistency that you want.


So it's either going to be 1.2 or 1.3 or 1.5, or something in that range, because people can't get as much as -- you know, there is a limited supply of this product.  The deliverability, as Mr. Isherwood said in his evidence, the average is 1.2.


So there is no basis, really, to go to anything other than 1.2, because that is the industry average and that is what normally comes with this space.  So it is perfectly consistent with your finding that cost-based storage services should be allocated on a fair basis so that it is not unique to the customer's own situation, and anything the customer might need to meet its own unique situation they ought to acquire at market-based rates, because you already found that there is competition in these service and they can acquire these things at market rates.


MR. KAISER:  Can I ask you a question?  Let's suppose you are right and we have to come up with some number for obvious reasons, be it 1.2 or 1.3 or whatever.


What's the harm to your client if we leave that issue open, as with the space issue, until this proceeding is finished?  Is it just some money you lose in the interim?  Which doesn't sound like a lot of money, from what you told us.  That was for a whole year, I take it?


MS. WONG:  That is for a whole year.  The $380,000 is for the whole year.


MR. KAISER:  So you lost some incremental revenue for a period of three months or something.  Is that the downside for your client?


MS. WONG:  And there would be the sort of the inefficiency of having to address that issue again later on when you do the renewals of the contract.  


It really is this question of -- you've already indicated that there ought to be consistency.  So if you have determined that that is the case, then it really would be inefficient to have to go back and do that again.  The money, as you say, is not really a material amount.


MR. RUPERT:  If I could just confirm on the money side, I think you said $380,000 a year.  That is, I would take it, before any sharing.  As you recall in the NGEIR decision, we had various things for short-term and long-term margins, and all that.  So that $380,000 would be before the allocation of some of that distribution back to customers?


MS. WONG:  That's correct.


MR. RUPERT:  Thank you.


MS. WONG:  The final reference and point I wanted to bring to your attention, I believe is with respect to the review decision, which Union submits confirmed all of this, because the Board once again addressed the question of high deliverability, and the fact that it applies to in-franchise customers.

The review decision is in the book I handed up.  You may have your own copy of it, if you wish to use that.  But it is in my book at the last tab, tab 6.I just wanted to draw your attention to the portion on page 11.  I sidebarred the last paragraph, but I think it would be useful if we start at the first paragraph on page 11.
"In the NGEIR decision, the Board found that it would not regulate the rates of new storage services by Union or Enbridge, including high deliverability storage.  The services in question included Enbridge proposed rate 316, and services related to the Tecumseh storage enhancement project and Union's proposed high deliverability storage service."

And then skipping to the bottom of the page:
"APPrO argued that the Board's finding in the NGEIR decision do not address storage service for in-franchise customers.  This is clearly incorrect.  The NGEIR decision, in describing new storage services, explicitly included Enbridge's rate 316, new services from Tecumseh, and Union's high deliverability storage services."

I will just stop there.  High deliverability storage services must be storage services above 1.2 percent.  Nothing else was ever in play as to what would define high deliverability.

So the submission is:  In the review decision, you expressly considered whether or not service requirements or service requests over 1.2 percent, being at market-based rates for in-franchise customers, was covered by the NGEIR decision, and confirmed that it was.

Now, I would just like to take a second to address a few of the points that my friends raised in their submissions.

Mr. Thompson said that Union indicated that the settlement agreement would not impact on existing T1 customers, and he took you to some provisions that talked about the settlement agreement not involving claw-back of space, not having financial impacts.

Union's submission is that the settlement agreement didn't impact on existing T1 customers.

What led and what is leading to the change in the amount of cost-based deliverability allocated to the T1 customers is the Board's direction that storage services were to be allocated on a consistent basis; essentially, your direction that grandfathering was to come to an end.

It is in response to that requirement that Union is now implementing the market-based rates for anything above the standard deliverability.

I mentioned before that Mr. Thompson had taken you to the portion on page 90 of the NGEIR decision, which he says required Union to roll over contracts, and not to make any changes pending this proceeding.

I would just ask you to look at that portion of the decision carefully, because it only talks about holding the space allocation consistent.  Nothing is said about deliverability, because that, as I said to you, was always consistent at 1.2 percent.  The portion Mr. Thompson took you to is the first paragraph with the two bullet points, on top of page 90.

Finally, I believe Mr. Thompson said that the 1.2 percent was developed just for the new storage services, and just for the power generators.  And as I took you through in great detail, there was lots of evidence that the 1.2 was the average standard deliverability for all customers, based on the fact that is the average amount that comes out of the pool.  So the 1.2 wasn't a number generated just for the power generators, or generated just for the settlement agreement.  It's the standard industry number.

There have been some submissions to you that parties didn't understand that they might be affected by the NGEIR decision this way.  I would submit that if you look at the issues list in NGEIR, it was clear that refraining from regulation was the key issue, or one of the key issues.  And there was lots of evidence that market-based rates for anything over 1.2 percent was what was intended.  Parties knew that, and could have responded and chose to act as they did, but they had the knowledge that 1.2 percent was the standard deliverability rate.

Subject to any questions that you might have, those are my submissions.

MR. KAISER:  Thank you.

Mr. Cass, did you have anything on this?

MR. CASS:  No, sir, not on issue 5, thank you.

MR. KAISER:  Mr. Thompson, do you have any reply?  We can take the morning break and give you a moment, if that would assist.

MR. THOMPSON:  Yes.  If we can take the morning break and just give me a few minutes to put my thoughts together.  Thanks.

--- Recess taken at 11:29 a.m.


--- Upon resuming at 12:02 p.m.


MR. KAISER:  Please be seated.


MS. WONG:  Mr. Chairman, before we start, I have an exhibit that I offered to provide.


MR. KAISER:  Yes.  Thank you, Ms. Wong.  This is the calculation of the $380,000?


MS. WONG:  Yes it is.  I already provided a copy to all of my friends.


MS. CHAPLIN:  Thanks.


MR. KAISER:  Mr. Thompson.

Further submissions by Mr. Thompson


MR. THOMPSON:  Yes.  Thank you, Mr. Chairman, Members of the Board.


I will try to be brief.  I think there are nine topics I just wanted to touch on by way of reply.


The first one deals with counsel for Union's argument with respect to the evidence to the effect that deliverability in excess of 1.2 percent was being provided to existing obligated delivery customers at market, not cost.


That submission, in my respectful submission, is quite inconsistent with the evidence that has been filed in this proceeding by Union.  If you have it there, this is the February 2 filing.  If you go to page 23, it says:

"In the past, Union has sold additional deliverability to T1 and T3 customers above the standard 1.2 percent level indicated above at cost-based rates."


Certainly that's my information based on the contract customers that I have been in touch with.  Further information on that point, though, will be forthcoming for you to consider, and I thought I would just, with your indulgence, draw your attention, once again, to the IGUA interrogatories, which are at tab 22 of the brief.


Just quickly, what we requested in question 1 is that the company take that list of T1 customers, which I think had 44 in it initially, and broaden it to include all the T1 customers, so we know the extent, if you will, of the problem, in terms of the number of customers for which the aggregate and excess may not be an appropriate method of allocation.


Then, in the second question, if you would go to page 2 of this document, I provide a preamble apropos of what I provided to you in-chief about the DCQ and load factor having an influence on requirements.  Then what I have asked is that the DCQ contract demand estimated annual load factor and contracted injection and withdrawal for each of those customers be broken out.  


Then in terms of how much is going to be market versus how much is going to be cost-based, you will see in question 9 what I've asked for is that that information be added to the schedule.


My only point is that the information that you were seeking from counsel for Union about the extent to which obligated deliverers under T1 are obtaining cost-based deliverability above 1.2 percent will be available when these questions are answered.  


My suggestion is the fair way to deal with that is wait until that information is available, and then consider it.


Moving to my next point.  This deals with the evidentiary references that Ms. Wong was reading from, which include references that occurred during the technical conference.  My recollection is that the technical conference was structured so that the initial phase dealt with rates for gas-fired generators, so much of what was being quoted there came during that initial phase of the technical conference.  Then subsequent dates were set dealing with the method, storage regulation method.


So in the context of the way the issues list was structured, which had required Enbridge and Union to consider new services for gas-fired generators in relation to various levels of deliverability, the 1.2 percent, the 5 percent and the 10 percent, I think if you go back and take a look at the context of that examination that was occurring in the first tranche, you will see that all of those questions were in the context of new T1 services for the gas-fired generators.  And Ms. Wong's suggestion that they were dealing with the broader obligated-to-deliver constituency, in my respectful submission, is not correct.


The third point I just wanted to mention briefly is the settlement agreement.  As I understood counsel for Union's submission, it's to this effect:  Yes, we did agree in the settlement agreement that these new services would have no impact on existing obligated deliverers under T1, but we didn't ask for any changes, and nobody else asked for any changes.  And it was only the Board's decision that basically undermined that agreement.


I submit that, in fairness, the record does not support that interpretation, and I would urge you to reject that point.


The next point that I would like to touch on, Ms. Wong criticized the illustration that I had prepared and suggested that it conflicted with the observation in your decision that you did not favour unique approaches, meaning a customer-specific approach for every customer.


I would like to respond to that by saying this.  First of all, the obligated-to-deliver customers need injection and withdrawal up to the level of their DCQ.  I don't think anybody can reasonably question that.


My guess is when we see a lot of these contracts, we will see injection and withdrawal and the DCQ are the same.


What this illustration is attempting to show is that there is a connection between DCQ and injection and withdrawal.  That's not a unique approach, that is simply the concept.  What the illustration is also trying to show is that there is a connection between space requirement, DCQ and load factor.


So those are the concepts that we believe produce a fair result.  When we have the information, we will hopefully be able to demonstrate that to your satisfaction.  


So this is not an illustration that is off-side, in my respectful submission, the observations in your NGEIR decision about separate customer-specific allocations being inappropriate.


At this stage, we don't have any evidence on the relationship between DCQ, injection and withdrawal and space, and, as I have indicated, we have asked for that.


I would submit that in the absence of that kind of evidence, it's a stretch for counsel for Union to suggest you decided that DCQ would have no implications for either space or injection and withdrawal for the obligated delivery customers.


The suggestion that you have already decided that matter, I submit, is without merit.


On that point, counsel for Union took you to pages 66-67 of your decision, trying to argue, as I understood it, that this part of the decision was addressing the rights of obligated deliverers to storage.  I simply observe that the heading of the entire section at page 66 is:  "New storage services including high deliverability storage".  So I urge you to reject her submission to the effect that that section of your decision deals with the concerns that my client is raising.

Questions that were put to counsel for Union about how many customers will this affect.  As I have indicated, the information on that is yet to come, and I urge you to wait until that information is available before we judge any of these issues.

There is another point about the money issue.  We have this exhibit that was filed in the incentive regulation proceedings, showing $380,000 for the pricing of storage deliverability.

I'm not sure my client accepts this as accurate yet.  I have asked the company to set out, in these broadened exhibits that my interrogatories referred to, the dollar impacts on the customers whose deliverability -- whose injection and withdrawal rights are being changed by this notice.  

But there is another aspect of this money-impacts issue that I think you should be aware of, and it's the subject matter of my Interrogatory No. 10 at tab 22.

Union, in its proposal, has a space entitlement of ten times deliverability.  So Union is saying:  You decided space is ten times deliverability, at least as I understand it, being injection and withdrawal.  We say:  No, you didn't.

But then they say that space for these obligated customers be capped at ten times DCQ.

If you just look at our illustrations here that we developed for the illustrative load factor customers, the space requirements are substantially greater than ten times DCQ, if you assume shutdown for 30 days or 60 days, whatever these companies need to maintain operation.

So there is a money aspect to that, as well.  In this notice that has been served, they're saying:  We're going to renew your space entitlement at its current level.  But if this proposal goes through, there will be quite a claw-back of space, and we have asked for the financial implications of that.

So my point is there are two aspects to this money question, stage 1, and stage 2.  Let's get the information from Union, and we can then consider it fairly.

The second-last point I would like to make is about the scope of the rollover relief.  Ms. Wong said that we were asking for way too much.  I tried at the outset to make it clear that I am concerned about the people that got this notice.  So, to my mind, these are existing T1 customers, as of the time of the NGEIR decision, for whom Union is attempting to change, it would appear, injection and withdrawal parameters.

I don't know the size of that constituency, but that is the constituency that I am addressing.

I would submit that the rollover relief should be granted, whether or not they have actually capitulated to this notice by signing something, because Union is the monopoly services provider, and you have found that services to in-franchise users are monopoly services.

My last point deals with the question of prejudice.  
I submit that it would be very prejudicial to the constituency that I represent to find favour with Union's submissions this morning, whereas to allow the matter to be fully aired on the record, and on a complete record, would not appear to have any materially prejudicial impacts on Union.

So for those reasons, I would request that you grant the motion.

MR. KAISER:  Thank you.

MR. THOMPSON:  Thank you.

MR. KAISER:  Mr. Ryder, do you have anything?

MR. RUPERT:  Excuse me, Mr. Ryder.  Can I ask Mr. Thompson one question?  It concerns the direction or the order that you requested.

I want to make sure that I understand the point you made about the date.  Does that mean that the order that you would like this Board to issue would cover any renewals or extensions, call it what you will, of contracts subsequent to November 6th, or whatever the date was, November 7th of 2006?

We're now in October of 2007.  Would your suggestion be that any contracts that were renewed between November 7th last year and now, would be, what, unwound?

MR. THOMPSON:  I don't think so, but let me try and explain why.  


There are some for whom the average and excess works.  So I wouldn't be seeking any relief for that subset of the constituency.  It is those, as I say, that received this notice where they are re-pricing something that -- the quantity, and subdividing it in a manner that is incompatible with your decision.  I assume that all of the others were rolled over on the basis of their contract parameters, in accordance with your decision.

MR. RUPERT:  Sorry.  I put my question badly.  I am just asking you if you're asking or requesting that we give an order saying:  A contract that might have been renewed in January of 2007, just to make it up, previously had one-and-a-half percent deliverability, was renewed at 1.2 percent.  Is your request to us that we do something about that renewal?

MR. THOMPSON:  Yes.  Yes.  That would be reversed.

MR. RUPERT:  All right.  Thanks for clarifying that.

MR. THOMPSON:  Thank you.

MR. RUPERT:  Sorry, Mr. Ryder.
Further submissions by Mr. Ryder

MR. RYDER:  I have no reply submissions on issue 5.  I have some submissions on issue 2, which no one has addressed, but it would probably be best if I gave my submissions on Issue 2 when you deal with Issue 2.

MR. KAISER:  I think that would be best.  Ms. DeMarco.
Further submissions by Ms. DeMarco

MS. DeMARCO:  I have a few brief submissions and I will try and track the order that Mr. Thompson followed, the first in relation to Mr. Thompson's first point, related to 1.2 percent being the standard and Ms. Wong's submissions relating to the Board having decided that.

As I say, I may be disadvantaged having not lived with the nitty-gritty of this proceeding in the first instance, but I have scoured the decision and I certainly cannot find any order of the Board that indicates that 1.2 percent is the standard deliverability rate, and that all customers must now be charged market-based rates for deliverability above 1.2 percent, even if it means interfering with existing contracts.


In fact, my reading of the decision - and I am going to ask you to turn to tab 6 of our materials - specifically at page 90, the first line is: 

"The Board is not ordering any change in the contract quantities of T1 customers at this time for the following reasons..."


And the Board, in its decision and order, specifically goes on to indicate, in the first bullet, "Further evidence is required".


Then the Board goes on to talk about how this should be done and any transition should be done in a controlled and deliberate manner.


I may be viewing this too simply, but as I understand the issue here, there is a palpable concern about not individual customers receiving unique allocations, but a very significant class of customers, group of customers, that are not well-served by the existing methodology.


My friend referred you to page 89 of the decision and read the first line of the second paragraph relating to the aggregate excess method.  I am sure it was just an oversight, but I find the next several lines to be particularly telling of the Board's intent.  They say that method, talking about the aggregate excess method:

"...is clearly designed for customers with traditional seasonal load balancing needs and fits well with storage needs of any unbundled or semi-unbundled customers, but it appears that the storage requirements of at least some of the larger industrial and commercial customers may have little or nothing to do with seasonal load balancing.  Allocating cost-based storage using a method that is on assumptions that are materially at odds with the customer's circumstances in the Board's view would be unfair and unsupportable."


In my view, the Board has decided that a further review is most definitely required, particularly when the issues here pertaining to allocation and deliverability are, in effect, a function of each other, in many instances a mathematical function of each other.


So I am challenged to see where the Board has ordered this in the past, and it could be, as I say, my oversight, not having lived it firsthand.


The second issue in relation to Mr. Thompson's comments relates to the financial impact, which was his comment 6.  I want to put on the record my understanding of Ms. Wong's Exhibit I1.7, in that the actual pricing differential is contingent on the assessment of market price.


So we certainly could be talking a larger impact on customers contingent on what market price was notionally.  I am not certain as to how the calculation is arrived at in the first column; that is, the deliverability above 1.2 percent, whether that is the maximum or an average, and certainly those are issues that we would love to probe and really understand.  I am sitting here before you representing two customers, both of whom are very much impacted by the purported change in existing contracts.


To Mr. Rupert's question, as my final point, in relation to the impact and scope of the decision, my understanding is that the real scope or impact of the changes follows Union's notice to customers.  So it would be customers after that notice point.  And certainly I am aware that certain customers have felt compelled, in light of the November 1st deadline, to sign a new T1 storage contract.


And certainly to the extent that the Board rules on this motion that existing terms of allocation and deliverability should be rolled over, we would hope that those customers that felt compelled would at least be provided with the option of having their contracts rolled over.


Those are my final submissions.


MR. KAISER:  Thank you.  Mr. Buonaguro, did you have something?


MR. BUONAGURO:  Not on this issue, but when we're done this issue, I was going to ask the Board's leave to interject two minor issues before we go on to another topic.


MR. KAISER:  I see.  Do Board Counsel have any submissions?


MS. CAMPBELL:  No, but I believe Mr. Moran has some.


MR. KAISER:  I'm sorry, Mr. Moran.


MR. MORAN:  Thank you, Mr. Chair.

Further submissions by Mr. Moran


MR. MORAN:  In my submission, the key to this whole discussion that has unfolded in front of you today has to do with how you meet the reasonable balancing requirements of customers, and obviously we have seasonal needs; there are process needs; there are intra-day needs, and the question is:  What's the reasonable approach? 


I think based on what you have heard today, customers approach this on the basis of what their reasonable balancing needs are.  And what you see from Union, in particular today, is a response that is based on dividing those needs somehow between 1.2 percent deliverability and something higher than that.


That doesn't mean that there is agreement that that's the appropriate division, and certainly Union is free to pursue that that is as a demarcation point in the context of the issue as it is raised in this proceeding, and I think customers ought to be in a position to pursue that point, as well.  


I'm simply saying that there is something that in issue before you.  And given that it is in issue, this issue conference isn't the place to decide that issue.  The proceeding is, and it should at least go forward as an issue.


MR. KAISER:  Thank you.  What's next?


MS. CAMPBELL:  What's next is deciding -- moving on to the proposed issues list.


MR. KAISER:  Mr. Buonaguro, you had something?


MR. BUONAGURO:  Thank you.  We're only interested in issue 7, which we proposed, and then a general comment as it relates to all of the issues, and combined, that should take no than ten minutes.  I was wondering if I could interject that now before the Board proceeds with, say, issue 2, which I get the feeling is going to take quite a bit of time.


MR. KAISER:  Any objection to Mr. Buonaguro going ahead with issue 7?  All right, please proceed.

ISSUE 7
Submissions by Mr. Buonaguro


MR. BUONAGURO:  Issue 7, which is proposed by VECC, is:  

"How should the premium associated with any storage allocation methodology change be treated in a rate-making context?"


This is specific to Union's proposal to charge a premium for storage deliverability for existing services to existing T1 and T3 customers.


The point of the issue is simply this.  If the Board accepts the proposal, then there is going to be a premium which is going to have to be treated in rates one way or another, and we have suggested that it be treated in this case as an issue.  I think during the settlement conference it was suggested by others that it might be something that could be dealt with in the gas IR proceeding as an adjustment to base rates, as an issue there.


In either event, we brought up the issue to flag it for the Board as something that needs to be dealt with.  


Those are my submissions on that discrete issue.


MR. KAISER:  All right, thank you.


MR. BUONAGURO:  Then if -- I don't know if anybody has something in response, but I have a separate submission to make.


MR. RUPERT:  Can I ask you a question?  I think I understand your issue, but I am just not sure I understand the reasons why you would think this proceeding is better a place to deal with that than the gas IRM proceeding.


MR. BUONAGURO:  Ultimately, I think we're indifferent, as long as it is dealt with.  Presumably the Board could deal with the -- is dealing with the proposal in this case, and then it could be picked up in the gas IR proceeding.  There is always the issue of timing.  


If it is going to be treated as an adjustment in the gas IRM proceeding, then a decision on whether or not the premium is going to be charged and the conditions under which it will be charged, all of the details would have to be settled in this case and available to the gas IRM proceeding, which is scheduled for hearing in December.  


So maybe it is just a practical point in terms of when the Board can issue a decision on that.


MR. RUPERT:  Are there any new issues of principle that are raised by this?  Let's say that Union's position prevails and storage in excess of 1.2 percent of market-based rates leading to a bigger premium.


Are there any issues of principle, though, as to how that should be dealt with that weren't covered in the NGEIR decision as to the short-term and long-term premiums, transition mechanisms and so on?  Is there something new that this gives rise to?


MR. BUONAGURO:  I don't think so, not in the sense that -- there will be -- there will be revenue coming to the company, and the question is:  How is it going to affect rates?  I don't think it is a new principle.  It is just a matter of applying the old principles to this new charge.  That's how I understand it.

MR. RUPERT:  Okay.  Thanks.

MR. KAISER:  Did I understand you're proposing this issue and others -- you're proposing it, and others are opposing it?

MR. BUONAGURO:  My understanding is -- I wasn't at the settlement conference, but my understanding is that it was opposed to being heard in this particular proceeding, but not that it was opposed that it should be heard somewhere.  If somebody wants to elaborate on their opposition, I am happy to hear it.

MR. KAISER:  Your position is you don't care whether it is heard here, as long as it gets heard, you're assured that it gets heard in gas IRM?

MR. BUONAGURO:  That would be acceptable to us, yes.

MS. WONG:  Mr. Chairman, Union contested on principle for the reasons that Mr. Rupert just mentioned, that the principles have already been dealt with in the NGEIR proceeding, specifically chapter 7.  And the details of working it out should be dealt with in the gas IRM, as indicated in the NGEIR decision itself.  I can give you that in more detail if you want, but that is the overall position from Union.

MR. KAISER:  As I have just heard you, you would agree with Ms. Wong?

MR. BUONAGURO:  We're happy to have it dealt with in the gas IR proceeding.  It is just not an issue there yet.  I guess it could be subsumed under one of the existing issues as an adjustment to rates.  I don't think it was anticipated when that issues list came out.

MR. KAISER:  You're not proposing to oppose principles, as set out in NGEIR?

MR. BUONAGURO:  Not that I'm aware of.

MR. KAISER:  That's what you told Mr. Rupert.

MR. BUONAGURO:  Yes.

MS. WONG:  That's fine with us.

MR. KAISER:  On that basis you would agree with 
Mr. Buonaguro?

MS. WONG:  I would agree, yes, I think so.  But I think we're getting to the same position, that it shouldn't be on this list.

MR. KAISER:  Right.  But you want it on the other list as well?

MS. WONG:  Just to deal with the details, the NGEIR decision had said that some details would be dealt with in gas IR, so I think it is already there for that reason.

MR. KAISER:  Thank you.

MR. BUONAGURO:  If I may, my second point which, if I might make it.  Again it will be very brief, and which, I guess it applies generally to all the other issues on the issues list.  Not to be glib, but I am trying to make sure that we're not interested in this proceeding, so that we don't have to participate.

To do that, we're looking at the effects of the storage proposals on bundled customers in general.  Our informal understanding, having attended the settlement conference, is that there is no effect on bundled customers, but we don't see anything on the record that confirms that.

So I guess to put it bluntly, we would ask the utilities if they could confirm that our understanding is correct, and that these proposals which the Board is hearing in this proceeding aren't going to affect bundled customers.

MR. KAISER:  Ms. Wong.

MS. WONG:  I can confirm that on behalf of Union the proposals are only to affect unbundled and semi-unbundled storage customers.

MR. KAISER:  Thank you.  Mr. Cass?

MR. CASS:  Yes, Mr. Chair.  Enbridge Gas Distribution is not proposing anything in this proceeding that would affect bundled customers.

MR. KAISER:  Is that satisfactory?

MR. BUONAGURO:  That's great.  Thank you.  With that, I can leave.

MR. KAISER:  Yes.  Thank you.

[Mr. Buonaguro withdraws from hearing room]

Procedural Matters


MR. KAISER:  Ms. Campbell, should we go back to the top of the list?

MS. CAMPBELL:  Yes.  I believe, however, one of the issues that -- I don't know how you wish to deal with this, but there was an issue on the initial draft issues list that was circulated, that was dropped off.  That's Issue No. 5 on the original proposed draft issues list.

MR. KAISER:  "Should long-term storage contracts be conditioned to incorporate any future methodology?"

MS. CAMPBELL:  Yes.  That was not put on the proposed issues list that is before you, with the underlined contested issues on it.  I don't know whether you want to deal with the missing issue first, or leave that to the end.

MR. KAISER:  Let's deal with the missing issue first.  But let's take the lunch break at this point and come back in an hour.  We will start with old number 5 and then proceed down the list.  Possibly you can tell us beforehand who is for them and who is against them, so we can organize the order of argument.

MS. CAMPBELL:  Thank you.

--- Luncheon recess taken at 12:35 p.m.

--- Upon resuming at 1:39 p.m.


MR. KAISER:  Please be seated.  Are we missing some people?  We will wait until Mr. Thompson gets here.


MS. CAMPBELL:  I will see if they're outside.


MS. CAMPBELL:  Mr. Harbell has just informed me that certain of the intervenors' counsel have been delayed for about five minutes and he's asked if it would be possible to stand down for five minutes.  He anticipates they will be here shortly.


MR. KAISER:  All right.  We will do that.


MR. HARBELL:  Thank you, sir.


--- Recess taken at 1:42 p.m.


--- Upon resuming at 1:45 p.m.


MR. KAISER:  Please be seated.

DECISION

MR. KAISER:  
We will deal first with the Board's decision with respect to the matter raised this morning by Mr. Thompson and others, because that may determine where we go from here.

This had to do with Issue No. 5:  
"Should Union be ordered at the outset of the hearing to roll over the storage entitlements relating to the existing T1 and T3 contracts until the Board has determined the storage allocation issues in this proceeding?"

This matter was raised, in large part, by Mr. Thompson on behalf of IGUA, but was supported by Kitchener, TransAlta and APPrO.

Mr. Thompson's position is set out in his letter of September 4th, which he reiterated this morning.  He indicates that a particular matter of concern to IGUA is Union's attempt in the last several weeks to impose on some of its existing T1 customers so-called market-based rates for a portion of the storage injections and withdrawal services these T1 customers are currently receiving from Union under the auspices of cost-based rates.

He referred in his submissions to the Union letter of October 1st to one of his clients.  This is at tab 22 of Exhibit I1.2.  The letter to this client indicated that their existing contract would terminate as of December 31st of this year, and that under the new contract they would face market prices for any deliverability in excess of 1.2 of contracted storage space, "consistent with the NGEIR decision."


In his letter and again this morning, he seeks a ruling that until such time as this proceeding on the natural gas storage allocation policies is completed the space and deliverability features of all T1 contracts existing as of the date of the NGEIR decision will continue in full force and effect.

The position of Union in response (Enbridge taking no position on this matter), is also set out in Union's correspondence, in particular Ms. Wong's letter of September 30th.  Ms. Wong reiterated this position this morning.  She says the issue of pricing for deliverability greater than 1.2 percent was clearly dealt with by the Board as part of the NGEIR decision which was released November 7th.  She refers to page 67 of that decision, defining what she describes as "a standard deliverability service" as daily deliverability at 1.2 percent of storage space allocation.  

She also referred, in that letter and today, in her oral submissions to the NGEIR Review Motion Decision to the same effect.

The Board does not accept Union's submissions.  To the extent that the 1.2 deliverability is a standard, it is a standard within the context of the aggregate excess methodology.  That in fact was alluded to by Ms. Wong herself when she noted deliverability and space allocation are two sides of the same coin.  

Ms. DeMarco added that the concepts were in fact mathematically linked.  The Board also notes Mr. Isherwood's evidence as quoted in this proceeding.  That particular evidence is at page 93 of the June 26th transcript.  There he said (and this is at line 15) referring to the 1.2 percent deliverability:
"It's consistent with the aggregate excess methodology.  1.2 is sort of a very standardized product through the industry.  To the extent that people need more than that, it would be available at market."

So, in other words, the two concepts are tied.  No one in this proceeding questions that space allocation is an issue.  That was acknowledged very clearly in the NGEIR decision.  For the same reasons, we think the deliverability is an issue and should be explored in this proceeding. 

There are additional factors that support this ruling.  One is that we don't know how many customers are affected by Union's approach to repricing deliverability above 1.2 percent at market-based prices.  We don't know the impact on these customers.  

There has been some attempt to examine that through Exhibit I1.7, but it really has not been tested.  It was delivered today on short notice.   But it's clear, from the submissions of Mr. Thompson and others, that there is considerable evidence on these two related concepts that remains outstanding.

Accordingly, we will grant the relief that 
Mr. Thompson requests.  These contracts will roll over on their existing terms until such time as the Board issues a decision in this proceeding.  That decision will likely deal with further transition dates.  So we will leave it on that basis at the moment.

That leaves open a further issue which was raised by Mr. Rupert and others at the conclusion of the hearing.  That has to do with the status of those contracts that may have been renewed prior to today's date.

We don't know how many there are.  We will ask Union to advise us of any contracts that have been renewed under the new proposed terms.  That is contracts providing for market-based prices for deliverability above 1.2 percent.  Union should give notice to those customers that they are entitled to the same relief the Board is granting today, should they wish it.  

They can deal with Union directly on it.  If need be, they can address the Board in that regard.  But they will have the same relief as the other customers who have not yet signed or renegotiated their contracts.


That completes the Board's ruling on this matter.  

Any questions?  Thank you.

Procedural Matters 


MR. KAISER:  With that, Ms. Campbell we will proceed at the top of the list.


MS. CAMPBELL:  Just perhaps a related matter.  As the result of that ruling, is there any additional evidence that Union might wish to file in this matter?  If so, first question, does Union wish to file additional evidence as a result of this ruling?  If so, there may be some issues that arise from that with regard to timing.


MS. WONG:  I believe Union may want to file more evidence.  We're not certain at this point, but I believe the last procedural order already had a date for that.  So the issue has been dealt with.


MS. CAMPBELL:  I suppose what I was really getting at is whether or not additional time would be needed for the filing of the evidence.  Perhaps the best way to deal with this is perhaps if Union can consider whether or not the time lines that exist are adequate to file the additional evidence.  If not, if you could advise me and I, in turn, can attempt to deal with it, and if additional dates are needed, we can deal with it going forward.


MS. WONG:  Thank you.  I appreciate that concession or that indulgence.


MS. CAMPBELL:  So --


MR. KAISER:  Who is up to bat on issue 1?

ISSUE 4

MS. CAMPBELL:  Actually, I believe at the end of the session we had discussed dealing with old 5.  If you will remember, there is an old number 5, which was on appendix B, "Board Staff draft issues list", which is:  
"Should long-term storage contracts be conditioned to incorporate any future methodology?"

From discussions that I had immediately following the end of the session, I know Mr. Harbell wishes to make representations on why it should be left off, and I believe that Ms. DeMarco would like to speak to new issue 4, which is related to old issue 5.

So perhaps Mr. Harbell could put his argument on.

MR. KAISER:  Mr. Harbell.
Submissions by Mr. Harbell


MR. HARBELL:  Sir, I am going to begin by filing a document with you, the Board order from 2002.  It approves my client's long-term contract.  I have handed copies around to my friends.  I will turn to that in a few moments.

Let me begin, first, by raising the question, if I may.  The old issue 5, which reads, for the record:  
"Should long-term storage contracts be conditioned to incorporate any future methodology?" 
was taken by our client, Shell, to potentially mean that the Board would contemplate, as part of this proceeding, re-opening its 20-year contract which the Board approved in 2002.  And it's for that purpose that I was requested to attend today and to speak to the matter, in support of leaving this issue struck from the issues list.

Shell has a similar interest in also requesting the Board to leave in place the modification that was agreed to on Thursday in the issue 4 before you, which says:  
"Upon expiry of existing contracts."  

I will turn to that at the end of my submissions.

So on the basis that old issue 5 appeared to suggest that the Board, as part of this proceeding, would contemplate re-opening a Board-approved 20-year contract, I have the following submissions to make to you.  


They are divided into three categories.  The first one is that it is our understanding that there is none of the parties or intervenors to this matter are requesting that this issue be included.  So all of the parties and intervenors before you agree with the position that it ought to be struck.

Second, it will be my submission to you that the public interest supports protecting the sanctity of contracts and protecting the finality of Board's decisions.

Third, from the purpose of hearing efficiency, if the result appears self-evident, it would be a whole lot more efficient, from my client's perspective, to know that the issue is not in play at the beginning of the proceeding, rather than have to deal with the full proceeding.

Let me begin with the first one, that no one is asking for it to be included.  In my submission to you, what happened on Thursday where parties got together and had an informal discussion about what they thought should be on the issues list, is important but it's clearly not determinative.  That matter is certainly left to your discretion today.  I think, though, it is certainly helpful that Union, as the counterparty to this agreement and as a party before you, is not requesting that this matter be re-opened.  Union's conduct in this has been quite clear.

For purposes of making this easy, if I could turn you to Ms. DeMarco's materials, which was Exhibit I1.3, and at tab 3 of those materials.  My point in taking you to these materials is to show that from the start, approximately ten months ago, Union has been quite clear in saying that it is going to respect existing contracts, that on any proposal that they put before the Board, they are going to respect existing long-term contracts.  I will take you to the specific provisions that support that.

Now, why is that important?  Well, that's important because people did not come last Thursday, hearing for the first time about this issue.  It has been clear on the public record that that's the approach that Union was going to take, and that's part of the evidence that they filed with you back in December.

If we first turn to page 17 of tab 3, which is the Union evidence that was filed at the start of this matter.  I am looking at lines 10 through 19.  Union is talking in that paragraph -- I am not going to read the whole thing -- about how they're going to approach the response to the NGEIR decision.  They talk about T1 customers.  They talk about those customers that were grandfathered, and at the end of that paragraph, at lines 18 and 19 Union says:
"The only exception to this is the customers currently under multi-year contracts."

So they are the ones that, in Union's view, as of that time, that are not open to the potential change in policy.  

Union notes further, at page 25 of the filed evidence -- and this is a paragraph beginning at line 7, that talks about flexibility to nominate incremental injections or withdrawals -- the very bottom of the page there, line 22, Union notes:

"The customers with long-term contracts will enjoy this greater flexibility only at the time of contract renewal and subsequent storage recalculation of allocation based on one of the Board-approved storage allocation methods."

The contract holds both for the good and the bad, is how Union seemed to express that as part of this evidence.

Then finally, with respect to the Union evidence, if I can turn your attention to page 15 of the attachment, which are a series of PowerPoint slides that appear to have been part of a Union public presentation, particularly to its T1 customers.  Page 15, noted down at the bottom, talks about the fact on the second bullet point that:
"Adjustments to existing long-term contracts will be made upon contract renewal."

So this was part of the stakeholdering process, that all entities with these long-term contracts were invited to, last December, and Union at that point confirming that they were going to deal with these existing long-term contracts upon renewal.  What they told the public Union then put in their filed evidence with you in February.  

So the Union position has been quite clear for the last ten months, and I use that to support that you ought to rely on the fact that the parties before you have had good notice of Union's intent, have had an opportunity to think about it.  They're sophisticated entities, and they're all agreeing that this matter ought to be struck.

The second point that I want to raise with you is the public-interest issue, and I divide that into two; first of all, the sanctity of contract, and the second, the finality of the Board's process.

With respect to the sanctity of contract, my client has entered into a carriage service contract as a T1 customer of Union.  I understand that that contract was filed with the Board in February as part of a confidential filing, so I have chosen not to file it with you today.  The contract was dated April 30th, 2002.  It has a 20-year term.  The term, 20 years, runs after the commercial operation date of the Brighton Beach power generating facility.  The purpose of the contract is to support that facility.  The contract runs until December 31st, 2023.  Among other matters, it provides for storage, for injection and for withdrawal parameters.  

It is my submission to you today that the sanctity of contract is a very long upheld legal principle.  In this case, where you have sophisticated parties on their own free will, have chosen to embind themselves in an enforceable contract that lasts for 20 years.  The law in this matter has been that the courts, and in my submission to you, you as an administrative tribunal, should be strongly inclined to hold the parties to the bargain to ensure, as has been said, that there is certainty in commercial matters and to protect the parties' reasonable expectation.  


The parties entered into this contract.  They each expected the other to perform during the term of the contract, and that is why the courts have upheld the sanctity of contract.


There have been equitable reasons why courts have intervened in contracts.  There is no doubt that there have been cases over the years where parties have been unsophisticated, for example, and they have been taken advantage of.  That kind of equitable intervention appears not to be very relevant in this circumstance where this Board, wearing its public hat, looked at the contract after both Union and Coral, in that case, had entered into it.


So the process is more than just a contract in this case.  This Board went through a proceeding to contemplate whether that contract was in the public interest and reached the conclusion that it was.  That, in my submission to you, goes all the more to the fact that there is no reason on its face, from an equitable perspective, to re-open the contract and you ought to uphold the sanctity of contract.


I say to you -- and at this point, it is early in the proceeding and hopefully, from my client's perspective, they don't have to proceed in this proceeding, but we have not put forward evidence with respect to the commercial reliance, although I will turn you to the fact that the panel at the time was certainly aware of it.  


But it is, I think, clear to say that parties, particularly 20-year contracts that support multi-million dollar generating stations, rely on those contracts.  And I would ask you to take into account that it would be significantly prejudicial for parties who have, in effect, banked on those contracts, to run the risk that they're now potentially being re-opened, particularly when there is nobody asking you to re-open that contract.


Now, that turns me to the Board's decision on this matter, and if I could ask you to turn to it.  Perhaps we should give it an exhibit number, if you wish.


MR. SCHUCH:  Mr. Chair, we will label this Exhibit I1.8, and that would be the decision and order dated December 20th, 2002.

EXHIBIT NO. I1.8:  BOARD DECISION AND ORDER DATED DECEMBER 20, 2002.


MR. HARBELL:  If we could turn to this order in the first paragraph, you see that it is a request pursuant to section 39(2) of the OEB Act for approval of the parties to, the period of, and the storage that is subject to a long-term contract between Union and Coral.  It's for a maximum volume of 1 Bcf with a term of 20 years, and the Board acknowledges that the term concludes December 31st, 2023.  And the Board notes that Coral is a T1 in-franchise customer.  


Down at the bottom it says:

"In response to Board Staff interrogatories, Union indicated that there was sufficient capacity to meet the needs of the Coral contract, as well as any growth in in-franchise storage requirements.  Union also indicated that the pricing of the contract is in accordance with the Board-approved T1 rate schedule."


The Board then went on to note that in its previous decision dated November 25th, 2002, it approved Union's application to construct pipeline facilities serving the Brighton Beach power station:

"The Board also notes Coral's contention that the proposed storage contract is an essential component of Coral's gas supply arrangements that support the economics of its commitment to the Brighton Beach power station.  The Board has examined Union's application, the proposed contract and the supporting documentation, including responses to Board Staff interrogatories.  The Board finds it in the public interest to approve the storage contract."


Then goes on in its order to specifically approve the parties, the period of time, obviously the 20 years, and the storage, particularly the amount that is subject to this agreement.  


My submission to you -- one could say the matter should stop there, the combination of sanctity of contract together with a Board-approved order having thoroughly canvassed the specific issues; but there is no doubt, and it would be remiss of me not to say to you, that you do have the inherent jurisdiction to potentially re-open your own orders under certain very narrow circumstances.  


The Statutory Powers Procedure Act and your own Rules do provide for that.  While I have just said it is inherent, it is actually quite narrow.  It is not an inherent jurisdiction.  The Board, as I am sure you well know, are functus officio as it relates to that order, except for specific opportunities, such as a change in fact or circumstance that would cause you to re-open that matter.


Today is not the day to go through that in thorough detail, but I do want to raise with you that to keep 

issue 5 on the issues list, from my client's perspective, is tantamount to re-opening its previous Board order that it has relied upon for the last five years.


The Board's own rules with respect to timing say that if somebody wants to re-open a matter, they ought to do so within 20 days of the decision.  Five years is a considerable period of time for these two parties to rely on that decision.


Has there been any fact or circumstance that would suggest that the results of this NGEIR proceeding was something that the Board should now contemplate?  In my submission to you, I am using the text of my former partner, Mr. Brown, who on gas storage talks about the fact that the Union decision, which the Board issued in 2001:

"The Board at that point questioned whether storage services can evolve to become workably competitive.  The Board believes that it is wise to exercise care with respect to long-term contracting of storage and to keep options open for the design and development of the storage market in Ontario."


That decision was issued in 2001.  It was obviously apparent to the Board, prior to the decision issued on the Union/Coral matter, to support its contract, that there may be an evolution with respect to the storage market in Ontario, and that they ought to use care with respect to long-term contracting of storage.


So one can anticipate that in balancing the various Board objectives, particularly of supporting new generators in this province, that the Board determined that in the Brighton Beach case, with Coral, that it was in the public interest to support the 20-year, long-term contract that the Board approved.


We know of no other change in fact or circumstance that the Board could contemplate at this point.  It is still serving Brighton Beach, which is an active power plant in this province.  If the Board at this point decides that it wants to put in place a new policy, then it is our submission to you, when you weigh the various public interests that are before you, overwhelmingly the support is not to put in place that policy until either renewal or termination of a current long-term contract, and that the public-interest decision that the Board gave in 2002 should continue to be upheld.


As I have said, to not do so, I think should be apparent on the face of the record, would be highly prejudicial to Shell.


Finally, I said to you that now is the time to deal with this, and kind of nip it in the bud, if you will.  The parties have agreed it ought to be struck.  My submission to you, there is quite sufficient public-interest argument to leave it struck and from my client's perspective, in a hearing efficiency matter, while they may well wish to monitor this proceeding going forward, they would not need to actively participate in it, provided that this issue was struck from the issues list and we dealt with issue 4, as I am about to turn to.


The matter of hearing efficiency is, I think, a reasonable matter for this Panel to consider as part of making its decision on the issues list.


Then as it relates to issue 4.  I will be very brief with respect to this matter.  The issue that was left potentially contested or at least open was the first phrase that was added into issue 4, which says "upon expiry of existing contracts."  We had understood that this Panel wanted submissions with respect to that matter.  


It's my submission that that phrase should stay part of this issue, but that we ought to move it to try to get the grammar to work just a little bit better.  So my submission to you is that the issue should start:  
"What is the appropriate transition process for existing unbundled and semi-unbundled customers..." 
and then add in the phrase, 
"...upon expiry of existing contracts."  
And then continue with the issue that is before you in the same language that it is in.

At that point, then, I think that it is clearer that the issue is going to be dealt with, of transition, only upon the expiry of these existing contracts.

Mr. Chairman, those are my submissions in this matter.

MR. KAISER:  Thank you.  Mr. Thompson.
Submissions by Mr. Thompson

MR. THOMPSON:  Yes, thank you.  My client support the views expressed by counsel for Shell.

We agreed that this issue should be removed from the list, on our understanding that no one -- neither Board Staff nor anyone else -- was advocating that the storage allocation methods be considered in this proceeding, be implemented prior to the term of an existing contract.  

The upshot of that is that changes in methods will be implemented after the decision has been rendered, and on the first renewal date after the decision has been rendered.

As you know, we support the sanctity-of-contract principle.  We made submissions on that point with respect to grandfathering, which you didn't accept, but the sanctity of contract, I think, you have accepted in several prior proceedings.

And on issue 4, I simply endorse what counsel for Shell had to say, is that that phrase was added just to reflect the same sanctity-of-contract concept, which we support.

Those are my submissions.

MR. KAISER:  Thank you.  Mr. Moran, do you have anything on this?  
Submissions by Mr. Moran

MR. MORAN:  Thank you, Mr. Chair.  Just to note that, on behalf of generators, we support the submissions that were made by counsel for Shell and IGUA.

Clearly from a power-generation perspective, contracts are entered into that have considerably long terms, partly driven by the fact that they have long-term contracts with the OPA.  They make business arrangements on that basis, and they get a certain amount of certainty based on those arrangements.  So, clearly, it is important that that kind of certainty and those kinds of arrangements be left in place.

MR. KAISER:  Thank you.  Mr. Ryder, anything?
Submissions by Mr. Ryder

MR. RYDER:  With respect to issue 4, we agree that the transition period should begin upon expiry of existing contracts, either as originally worded or with the suggested amendment.

With respect to the former issue 5 that has been dropped, the reason Kitchener is content to drop that issue is that it -- and I think most contract customers, have a clause by which future changes in regulation trump any provision in the contract, so it's unnecessary.

MR. KAISER:  All right.  That's helpful.  Ms. DeMarco.
Submissions by Ms. DeMarco

MS. DeMARCO:  Thank you, Mr. Chair.  We support the submissions of Shell and others that have gone before us.  And, in particular, on Issue No. 4, the movement of the phrase "upon existing of contracts", we think is an improvement on the issue, as it's stated.

On the historical issue 5, it was my original reading that that issue pertained to future long-term contracts, as the term was used there, in relation to future methodologies.  But certainly, to the extent that it applies to existing long-term contracts, we certainly support the submissions of others that it not be included on the issues list, on the basis of sanctity of contract.

Those are my submissions.

MR. KAISER:  Thank you.  Ms. Wong.
Submissions by Ms. Wong

MS. WONG:  Mr. Chair, I don't really have anything to add to Mr. Hanley's submissions.  


Just on the last point raised by Ms. DeMarco, Union had some doubt as to whether it was supposed to apply to future contracts or existing contracts.  In our submission, it should be struck altogether, so it really doesn't matter.  But if you are inclined to leave it in, we would ask that you clarify the wording because the wording as it is now is somewhat vague.

But Union does support the sanctity of contract and Mr. Harbell's submissions on behalf of Shell.

MR. RUPERT:  I just have a couple of questions.  Maybe if it is okay, I could ask the first question to you, Union, Ms. Wong, or someone.

When it comes to multi-year contracts, can anyone sign a multi-year contract with Union, as long as they decide it's three, five, 10, 20 years?  Are there any conditions on who is eligible to sign a contract of more than one year?

MS. WONG:  Not that we're aware of right now, so long as the parties agree on the terms.  Obviously it is harder to agree, the longer the terms.

MR. RUPERT:  Mr. Harbell, I just want to understand your comments a little bit.  The pricing of your client's contract, I take it by the reference to the T1 rate schedule, means that the price is not known for the 20-year period.  It will depend upon actions by this Board, I assume, or approved tariff sheets for Union for the 20 years?

Further submissions by Mr. Harbell


MR. HARBELL:  Certain of the pricing was known and certain of it is based on the tariff sheet.  It was a combination, as I understand it.

MR. RUPERT:  And the provision Mr. Ryder just mentioned about contract termination, does that mean if your client doesn't like a regulatory decision for the tariff sheet on the pricing in the future, the contract can be voided by your client?

MR. HARBELL:  That is not our reading of it, sir.  Our reading, sir, was if the provincial legislature, for example, changed the law on the parties, then the parties at that point had the ability to deal with it.  But we didn't -- our client doesn't read it that they simply have a right to walk at this point.

MR. RUPERT:  So it's a variable price.  I am just trying to understand the provisions that you think would be upset if the Board-approved allocation deliverability were to be inserted in a future contract, back to Ms. Wong's point.

MR. HARBELL:  Certain of the methodology and prices above the 1.2 percent are specifically dealt with in the contract.

MR. RUPERT:  Sorry, I don't follow.

MR. HARBELL:  The quantity, and certain of its pricing, particularly the quantity as it relates to the aggregate excess methodology, so it has a quantity greater than would work out through the aggregate excess methodology, of course, and the pricing of that has in part been set, sir, so that they can rely on that pricing over the 20 years.  It is based on a price, plus a certain index, so that price is known to them.  And they can take that into account when they do their modelling with respect to the economics of the Brighton Beach plant, and they can take it into account in their pro forma.

MR. RUPERT:  I'm not talking about your client.  I am just trying to understand the implications of leaving issue -- whatever we said it was -- old issue five off the list.

Because there don't seem to be any conditions on how long a contract a customer can enter into with Union for storage, does that mean that there may well be an incentive for people to enter into very long-term contracts at whatever the current methodologies are, in order to put off for a long time any changes in methodologies that might occur, because the contract expiry will be many years in the future?  I am just trying to figure out what the implications of this could be.

MR. HARBELL:  I wondered that too, and I am going -- Union may be in a better position to answer that than I.

What I know is that there are three existing long-term contracts.  There are only three, to my knowledge, that fit into this category, where they were entered into after the Board's decision was issued in 2001, are based on the revised storage methodology.  So they're not the kind of so-called grandfathered contracts from the 1990s.  There are only three of them.

I would have thought that it would have been prudent on Union's part, during the period of this proceeding, not to enter into any more long-term contracts until the Board issues the decision in this particular matter.  One of the things I had thought about.  So that simply you have out there are these three contracts, and the Board says:  With respect to those three, you will accept both your previous decision and the sanctity of contract to protect them, but you will want to be able to deal with future long-term contracts as part of this proceeding.

That's why I think what we're collectively saying to you on the issues list is, any contract that is open, that is either a new contract or open for renewal, ought to be within the Board's jurisdiction to issue a decision on.

MR. RUPERT:  I'm not talking about your client's situation.  I'm struggling here, as you can tell, to say I'm not sure it is issue five.

But is there not an issue here somewhere for this Board to consider, as far as the lengths of contracts go?  I think -- I would characterize what we're talking about now is how do we determine the quantity, and I guess the Board always does pricing, of a regulated service?  We are saying people are entitled to certain storage space, certain deliverability at a cost-based price.  I will call it a regulated service, loosely.


If there is only this on contract terms or no re-opening contracts or something in this here somewhere, does that mean that the Board really has no control over the question of the access to that regulated service if in fact people can enter into 20- and 30-year contracts and freeze the methodology in the past?


MR. HARBELL:  Sir, as I understand it, but I certainly stand to be corrected, because I, like Ms. DeMarco, was not involved in the NGEIR background on this, is that the Board's jurisdiction with respect to approving long-term storage contracts going forward remains in place.


So doesn't the Board have the inherent jurisdiction, in answer to your question, to look at those contracts as they're presented to the Board and to make a determination as to whether they're in the public interest, the same way they did in 2002 with respect to the Coral contract?


So I would have thought that was one answer.  I would have thought another answer would be that it may be appropriate on the issues list for the Board to contemplate whether new contracts ought to have a maximum term to deal with that issue.  And that may kind of deal with your issue without raising to the Board's stakeholders that even though you have a decision and a contract, that that may be at risk of re-opening it, because that would be, in itself, a very significant signal to the marketplace that would create a great deal of uncertainty, using the word Mr. Moran suggested.


So if you're wrestling with this issue, my submission to you is you balance it by saying that once the Board has made a determination, the Board will live by that determination unless there is a significant change in fact or circumstance to create the unusual situation of a rehearing.  


But in this process, you can either contemplate the Board's future approval of long-term storage contracts, or you can deal with the issue of the Board wants a term of not more than X years with respect to new contracts that are entered into pursuant to any decision that you may issue in this matter.


MR. RUPERT:  Okay, thanks.

Further submissions by Ms. Wong


MS. WONG:  Mr. Rupert, if I could just add a couple of comments with respect to your questions.


You had asked what was the limitation on parties' contracting for long periods of time, and I would submit to you that there is a practical reason why parties will be very careful about entering into long-term contracts, because they are committing themselves to demand charges over a long period of time, and, in some cases, to demand charges that haven't even yet be set, because they will be set in relation to whatever the applicable cost base rate is at the time.  


So parties will not be entering into these things lightly, and as various counsel have put to you, the Board does have a jurisdiction in unusual circumstances to open up particular contracts.  But what we're suggesting to you is that there is no reason to do that on sort of a grand basis or on wide-sweeping basis at this point, but if a particular contract comes before you that causes you concern, I think you have that jurisdiction.


MR. RUPERT:  Mr. Harbell said -- I think you said that there is only, to your knowledge, three long-term contracts right now; is that what you said?


MR. HARBELL:  Yes.  In the Board's issuance of this proceeding, I thought the Board said that they requested of Union to file three long-term contracts back in February.


MR. RUPERT:  Right.  I didn't know whether -- does Union agree with that?


MS. WONG:  I believe that's correct, and the three contracts have been filed.  It's the Coral contract, the contract with IOL and a contract with Suncor, I believe, all of which have been filed with the Board.


MR. RUPERT:  There are no other multi-year contracts, to your knowledge?


MS. WONG:  I will just check that, please.


MS. DeMARCO:  I don't believe that to be the case, 

Mr. Rupert.  


MS. WONG:  There are two contracts pending for approval right now, the Lanxess and the St. Clair contract.


MR. KAISER:  Ms. DeMarco, did you have something?


MS. DeMARCO:  I believe TransAlta has for one of its facilities a long-term contract, as well.


MS. WONG:  I didn't hear that.


MR. KAISER:  She says TransAlta has a long-term contract with your client.


MS. DeMARCO:  In particularization, that may very well be with Enbridge, as I recall.


MS. WONG:  I couldn't speak to the TransAlta contract one way or another.  We could look into it, if you would like us to.


MR. KAISER:  Is it with Union or Enbridge?


MS. DeMARCO:  To the best of my understanding, it is with Enbridge.


MR. KAISER:  All right.  Is that so, Mr. Cass?


MR. CASS:  It sounds correct to me, sir.


MR. KAISER:  Thank you.  Ms. Campbell, do you have anything on this?


MS. CAMPBELL:  No, actually, I don't.


MR. KAISER:  Everyone is opposed to this.  Is anyone for it?  All right.  Go to the next issue.

ISSUE 1


MS. CAMPBELL:  I believe that now takes us, if we're going to try to move a bit more chronologically than we have been going or a bit more numerically than we have been going, perhaps we should now start with number 1.


MR. KAISER:  Is this contested?


MR. RYDER:  No.


MR. KAISER:  I didn't think so. 


MS. CAMPBELL:  We are now on to number 2.


MR. RUPERT:  Sorry, could I ask a question on the rewording of that one, to whoever the authors of the rewording are.  My question is this:  The old No. 1 and new number 1 are largely the same, except the new No. 1 says it is the determination of the customer.


So it says: 

"In situations where the customer determines that aggregate excess is not appropriate for that customer, what is the appropriate alternative?"


The first draft list just said:  "What are the appropriate method or methods?"


I just didn't know whether I am reading too much into this revised one as to putting the decision on the customer.  Is it the customer that is going to decide?  Is that the issue, or is it the Board is going to decide there are two, three, four or one method?


MS. WONG:  My understanding is that some of the customers wanted the words put in, because they do believe it is the customer's choice, and Union did not object to that.  So the customer has a choice between the aggregate excess, and if they don't want the aggregate excess, then they would take whatever the alternative is.


MS. DeMARCO:  Mr. Rupert, I believe that I am the genesis of that addition.  The intent is that the customer chooses of the options that the Board approves, so not that the customer will have the choice of methodology.  


In the first instance, rather, the Board will make available a suite of methodologies.   The customer then can choose which is most appropriate for it.


MR. RUPERT:  Thanks.  That's helpful.  Thank you.

ISSUE 2


MR. KAISER:  Where are we with issue 2?  Who are the good guys and who are the bad guys on this?


MS. CAMPBELL:  It obviously depends on your perspective, Mr. Chair.  Using a neutral term, I can say that, generally speaking, the intervenors support the inclusion of No. 2.  The utilities do not.


Just as an aside on that, you will notice that in Question No. 2, only Union is named.  Mr. Cass has successfully kept the Enbridge name out of No. 2, and he may wish to speak to as to why that should continue.


MR. CASS:  Yes.  For clarity, Mr. Chair, Enbridge Gas Distribution takes no position on issue 2 the way it is worded, because it does not refer to Enbridge.  I understand, though, that there was a question raised on Friday as to why Enbridge Gas Distribution is not referred to in issue 2.  


I would certainly be prepared to address that.


MR. KAISER:  All right.  Why don't you go ahead?

Submissions by Mr. Cass 


MR. CASS:  Mr. Chair, if I might begin with two points.


First, as the Board would have appreciated from much of the discussion that has already occurred today, the issues in this case, to a large extent, revolve around services that were provided by Union Gas prior to the NGEIR proceeding.  Those are specifically the T1 and T3 services.  Enbridge Gas Distribution had no similar services prior to the NGEIR proceeding.


The second point that I would like to make at the outset, Mr. Chair, is that in this disputed issue, the key reference, from the point of view of Enbridge Gas Distribution, are the words "level of storage deliverability".


This is an issue, in particular, that has apparently something to do with an appropriate level of storage deliverability.  From the point of view of Enbridge Gas Distribution, it is our submission that there is no issue arising out of the NGEIR proceeding about the appropriate level of storage deliverability that relates to Enbridge Gas Distribution. 


Now, in order to address that, let me, if I may, just remind the Board about some of the history of Enbridge's services that was the subject matter of the NGEIR proceeding.  I know this Panel has heard very much about this, and I won't spend a lot of time on it.


The Panel will remember, though, that Enbridge Gas Distribution had evidence that in a scenario where high deliverability storage services are not regulated, it would look at whether it could proceed with an enhancement to its Tecumseh gas storage facilities in order to enable it to a high deliverability service.  That was one aspect of my client's evidence in the NGEIR proceeding.

There was another aspect of the evidence that I think is important for today's purposes.  This related to what Enbridge Gas Distribution had put forward as a proposed new Rate 316.  To try to summarize, the company's proposal under this Rate 316 was that there would be the standard level of deliverability that the Board has heard about, and that it would offer a high deliverability service above that standard level, that it would essentially put together for customers and provide to them on a cost-pass-through basis.

Cost pass-through, in this context of the high deliverability service, meant that the prices that Enbridge Gas Distribution might pay in the market to acquire what it needs to provide these services would pass through to the customers.

Now in the NGEIR decision -- I think the Board Panel Members indicated they have it here.  If I might just quickly remind the Board what it decided in respect of Enbridge's two proposals that I have just described.  That is at page 70 of the decision, in the third full paragraph on page 70.  The Board indicates:
"It will refrain from regulating the rates for new storage services."

If I could stop there.  This is why if is important in the Enbridge Gas Distribution context that there weren't pre-existing services that are of any relevance to today's proceeding.  So the Board was refraining from regulating the new storage services, including Enbridge's high deliverability service from Tecumseh, and the high deliverability portion of Rate 316.

Both of those new high deliverability services that Enbridge Gas Distribution was talking about are specifically said by the Board, in this decision, to be part of the forbearance decision.

Now the other aspect on page 60 that I would like to remind the Board of, because it is relevant to what is happening now, is that Enbridge had made the commitment to provide the high deliverability service as I have described it, it had proposed to be part of Rate 316.  The Board said it was not going to regulate that high deliverability portion, but that it expected Enbridge to fulfill this commitment.  You will see that in the first full paragraph on page 70:
"The Board expects Enbridge to fulfil this commitment."

That, in fact, is what has happened on an unregulated basis.  Enbridge has offered to the marketplace the high deliverability service that is essentially a cost pass-through of services it would acquire on behalf of customers.

Now, Mr. Chair, this was all addressed in the context of the review motion, and I brought with me the submissions that were made by Enbridge Gas Distribution there.  I'm sorry, if I'd known the direction things were going to take today, I would have brought copies of this for everyone.  However, I think most people in the room have seen this already, and certainly this Board Panel has read this.

This argument was made by Enbridge Gas Distribution on June 21st, 2007, after the threshold issue.  So it was after the threshold had been determined, threshold issue, Enbridge put in its submissions, and I believe it was this Panel that reached the decision on those submissions.

So just quickly, these submissions, I'm looking at page 4 of the submission that was put in on June 21st.  It goes through what I've described in relation to Enbridge's services.  It says:
"During the hearing, the services that might be provided by Tecumseh as a result of an enhancement to its facilities, were clearly distinguished from the proposal by EGD to offer high deliverability storage services as part of Rate 316.  The company's Rate 316 proposal had two aspects or offerings, both delivered at Dawn.  The first was a standard 1.2 percent ratcheted deliverability storage service, and the second was a high deliverability storage service.
  
"In addition, the company committed that as part of Rate 316, it would offer Board-regulated high deliverability storage to in-franchise customers, based on the acquisition of the underpinning services in the market..." 

et cetera.  I won't read it all.

What this submission does also is put in context the other new service that, for storage purposes, was relevant from Enbridge Gas Distribution in the NGEIR proceeding; that was Rate 315.

The difference with Rate 315 – again, it's addressed in this document - is it was a new standard -- again, standard deliverability unbundled storage offering, but delivered to the customer's delivery area.  Not to Dawn.  

So we have Rate 315, standard deliverability to the customer's delivery area; Rate 316, standard deliverability to Dawn.  There was the company's proposal to have an additional high deliverability aspect of Rate 316.  The Board decided that would be unregulated so it is proceeding as an unregulated offering.

Now what is important, in my submission -- and again, I would have brought this if I'd known the importance that this 1.2 percent deliverability was going to take on today.  This argument quotes from the rate orders that flowed out of NGEIR in respect of Enbridge Gas Distribution's offerings.  I won't read it all.  It is in this argument that was submitted on June 21st.

This is the rate order for EGD arising from NGEIR:
"All customers taking service under Rate 315 or 316 are entitled to an allocation of cost-based, standard 1.2 percent deliverability storage, to be calculated in accordance with the company's Board-approved excess-over-average methodology."

So, yes, excess-over-average methodology is an issue in this proceeding.  As far as Enbridge Gas Distribution is concerned, its only Board-regulated storage offerings of relevance to this proceeding are Rate 315, and the standard deliverability portion of Rate 316.  The Board's rate order for both of those indicate they are based on standard 1.2 percent deliverability storage.

So, in my submission, Mr. Chair, there is no issue insofar as Enbridge Gas Distribution is concerned, about an appropriate level of storage deliverability available at cost-based rates.

The rate order itself for those two services, which are the regulated services, makes clear it is the standard 1.2 percent deliverability.

Now, just before I leave that, Mr. Chair, I think the rate order is in itself enough, but there is a little more background that the Board might just want to remember in relation to Enbridge Gas Distribution's position.

First is the settlement proposal filed in respect of Enbridge Gas Distribution's proposed offerings.  Again, if the Board has the NGEIR decision, that settlement proposal is at the back of the decision.

My submission to the Board is that in relation to Enbridge Gas Distribution, 1.2 percent was assumed or accepted in the settlement proposal as what the standard deliverability would be.

So it is attached at the back of the NGEIR decision, and I won't take the Board to all the references, but there are quite a number of them under issue 1.5, which is discussed starting at page 23 of the Enbridge Gas Distribution settlement proposal.  Again, I won't read them all, but there are quite a number of references that make clear that this is premised on a 1.2 percent deliverability level as being a standard.

So I am at page 23 of 24, under Issue 1.5, and it starts out by saying:
"There is an agreement to settle this issue on the following basis."
And then the very first paragraph under those words:
"The existing Board-approved methodology used by the company for allocating cost-based standard storage at 1.2 percent deliverability is called excess over average."

Next paragraph, second sentence:
"Gas-fired generators, like other Enbridge Gas Distribution customers" -- and I emphasize that, other customers -- "are entitled to an allocation of cost-based standard storage at 1.2 percent deliverability."

I will stop there, Mr. Chair.  I don't think I need to beat a dead horse, but you will see the standard storage at 1.2 percent deliverability in the next sentence; in the first sentence of the next paragraph; in the first sentence of the bottom paragraph on page 23, you will see a reference to cost-based standard storage at 1.2 percent deliverability.  You will see a reference in paragraph C on the next page, paragraph E on the next page, the words immediately above paragraph G on the next page.

This settlement proposal was premised on the understanding that the standard cost-based storage deliverability for Enbridge Gas Distribution would be 1.2 percent.  That was reflected in the Board's order arising out of NGEIR, in relation to Rate 315 and Rate 316, which are the Board's regulated rates.

The only other deliverability services that Enbridge Gas Distribution has on offer are both unregulated.  They would be the Tecumseh offering, should the Tecumseh enhancement proceed, and the high deliverability portion that is now posted on the website.  


In my submission, if what any party is attempting to do or wants to do through issue 2 is to inquire into those unregulated services, that's quite beyond the bound of anything that would be proper for this proceeding.


So I am sorry for spending so much time on that, Mr. Chair, but those are the reasons why Enbridge Gas Distribution believes that this issue 2 has no application to it.


MR. KAISER:  Thank you.  What's the position of Union on issue 2?

Submissions by Ms. Wong


MS. WONG:  Mr. Chair, Union's position is essentially what I laid out for you this morning.  In many respects, I think you have already decided, as far as Union goes, that the issue would go ahead.


I do, however, have a question, because in the course of your remarks on the ruling on the motion, you indicated that 1.2 deliverability may have been standard, but standard only for the aggregate excess methodology.  As drafted, 2 would leave open that question with respect to the aggregate excess methodology.  


I would submit that if the Board is inclined to let issue 2 go through with respect to the alternative methodology, with respect to the aggregate excess methodology my submissions, as I made this morning, would still hold, that that has been set at 1.2.  


I could repeat --


MR. KAISER:  In other words, the 1.2 could not change with respect to aggregate excess, but it could change to some alternative methodology?


MS. WONG:  That's correct.  That would only be as a result of -- the way I understand your earlier ruling today.


Union's first portion is the issue should be struck altogether, but my understanding was based upon what you said in the motion ruling that that was not something you were inclined to accept.


MR. KAISER:  I think what we were saying was that to the extent the space allocation methodologies were in play, the deliverability standards were also in play.  I don't think we were tying them together.  I mean, they're tied now, but they may not be tied in the future.


MS. WONG:  Well, Mr. Chair, I can only repeat what I have just said, which is with respect to the aggregate excess, that I think your ruling was that it has been set at the 1.2.


Just to clarify and to sort of summarize, the position I took this morning was 1.2 was set as a standard rate for deliverability --


MR. KAISER:  For any methodology?


MS. WONG:  For any methodology, correct, and I articulated the reasons for that submission this morning.


If the Board has found that it is not set for an alternative method, then I would submit that if you're going to leave 2 in, it should only be left in with respect to the alternative method, because it has already been set for the aggregate excess methodology.


MR. KAISER:  All right.


MR. RUPERT:  Could I ask a question of Mr. Cass?


MR. CASS:  Very timely, Mr. Rupert, because it just occurred to me I'd forgotten to say one other thing.  Perhaps you could go ahead with your question.


MR. RUPERT:  I'm trying to compare and contrast what you have said about your situation with what Union has said about its.  


Both of you have settlement agreements in respect of gas-fired generators, both of which had lots of references to 1.2 percent standard deliverability.


Union has a number of contracts with unbundled or semi-unbundled customers for storage at 1.2 percent or other deliverability.  I don't know that Enbridge has any unbundled contracts at this point, so that is different.  You have no contracts today.


MR. CASS:  Sorry, I should clarify.  It had none leading into NGEIR.


MR. RUPERT:  But I just was trying to struggle to figure out where your circumstances are markedly different than Union's and if we have decided on issue -- I've forgotten the number now -- 5, I guess it was, I wasn't sure why your circumstances on the deliverability question is any different from Union's, except to the extent you don't have as much business, if you will, in the unbundled customer area.


MR. CASS:  Yes.  It would be this, Mr. Rupert.  I can't comment on Union's situation, and I want to be very careful not to say anything that sounds like I'm on one side or other of Union's issue, because I'm not.  I don't even pretend to get an understanding of that issue.


However, I do hear that there is an issue around services of Union that existed prior to NGEIR, those being T1 and T3 services.


I then compare that to Enbridge Gas Distribution.  First of all, Enbridge Gas Distribution did not have those pre-existing services.  Second, all it has is what came out of the NGEIR process.


As far as Enbridge Gas Distribution is concerned, I'm suggesting to you that the NGEIR process, it was very clear that there were two unregulated services, both Rate 315 and the standard deliverability of Rate 316, and if you want to look at the rate orders for those two, they are very clear that the standard deliverability that is contemplated in those two is 1.2 percent.


So, again, I can't comment on Union, but it is certainly very clear to me that there is no issue, as far as Enbridge Gas Distribution is concerned, and the services that it has now approved about any level of deliverability being the appropriate level for cost-based services, other than 1.2 percent.


MR. RUPERT:  It sounds like to me you're saying the principal difference is your rate order?


MR. CASS:  Again, I know what our rate order says.  I don't know what Union's rate order says.  


The one thing I did neglect to mention to the Board, if you don't mind my just going back to it, there is one other element.  The document I was taking you to from June 21st was the submissions on the review motion.  I didn't actually take you to this Panel's decision on the review motion, which is at tab 6 of Union's materials.  That is Exhibit I1.6, in particular, page 14.  


This is specifically in relation to Rate 316, and the Board says it itself here in relation to Rate 316:

"The Board can confirm that Rate 316 is regulated for 1.2 percent deliverability in recognition that this is not a new service and consistent with the finding in the NGEIR decision that existing in-franchise services would continue to be regulated."


Again, completely consistent with the submission that I am making to you that in relation to Enbridge Gas Distribution, that the 1.2 percent deliverability was the standard cost-based deliverability that would continue to be regulated by the Board.


Again --


MR. KAISER:  Mr. Cass, the fact that there is a current rate order that refers to 1.2 percent, does that mean that as a result of this proceeding there could not be a new service defined by the Board?


MR. CASS:  I don't know about that.


MR. KAISER:  Subject to a new rate order?


MR. CASS:  I don't know about a new service, Mr. Chair.  I am indicating to you that --


MR. KAISER:  Or new terms of deliverability?


MR. CASS:  In relation to what Enbridge Gas Distribution did, how it conducted its case in the NGEIR proceeding, it went ahead on the basis of what it saw to be a settlement proposal that was underpinned by 1.2 percent as the standard cost-based deliverability.  


Again, I know I went through it very quickly, but that is certainly our position, that that was the settlement proposal we went forward on.  


Again, I am not here to comment on Union's settlement proposal or Union's rate order.


MS. CHAPLIN:  Mr. Cass, the Rate 316, as you characterize it, that's the service, the unbundled service at Dawn; correct?


MR. CASS:  That's correct.


MS. CHAPLIN:  Whereas it is Rate 315 which is the equivalent, if I may say, of the T1, it is the unbundled in-franchise option?


MR. CASS:  That's correct.


MS. CHAPLIN:  Which may have been new and may well have 1.2 percent deliverability at cost.  I guess I'm looking for where, in any of the NGEIR decisions, the Board explicitly found that for Rate 315 in-franchise Enbridge customers, that the deliverability greater than 1.2 percent would be unregulated.


MR. CASS:  I don't think -- I am just trying to remember, Ms. Chaplin.  I don't recall that there were any Rate 315 issues needed to be determined by the Board.  If I recall, it was -- 


MS. CHAPLIN:  That's presumably because there were not any customers taking it; right?


MR. CASS:  If I recall, there were no unsettled issues on Rate 315.  The issue from Enbridge Gas Distribution's point of view that went to the Board was the high deliverability service that it was proposing to include as part of Rate 316 and how it would be priced.


From Enbridge Gas Distribution's point of view, there was no issue around the standard 1.2 percent deliverability service that it was proposing when the NGEIR case went to the hearing, from the best of my recollection.  It was the pricing of the high deliverability portion that was at issue.


MS. CHAPLIN:  Okay, thanks.


MR. KAISER:  Mr. Thompson.

Submissions by Mr. Thompson


MR. THOMPSON:  Yes.  Just briefly, Mr. Chairman.  I will try to explain to you why I understood Enbridge was not included in this issue that we're concerned about at number 2.  Mr. Cass touched on it.

The answer, as far as my client was concerned, was because Enbridge wasn't proposing changes to the method of allocating storage space and deliverability to my clients who took service under what would be called a bundled Rate 115, Rate 110, that kind of service.

Nobody was on these unbundled rates that Enbridge was proposing, and they were being structured to primarily respond -- well, section 1.5 of the agreement, Mr. Cass referred to is headed:  "Storage allocation methodology for gas-fired generators."

From my client's perspective, Enbridge has no service that is comparable to T1, and they weren't, as I understood it, proposing one.

So these rules around 1.2 percent deliverability are like they were for Union.  They pertain to new services, and we were told there would be no negative impacts on my clients.

What I have asked Enbridge, in this case, by way of interrogatories -- and you can find this at tab 23, question 3 -- is to confirm that the amount by which the mean daily volume exceeds CD -- and this is under T-service, under Rates 110, 115 and so on -- confirm that that differential moves into storage under the auspices of cost-based charges for space and injection, and when it is going the other direction, it moves out of storage under cost-based charges for withdrawal.  My understanding is that's the way Enbridge continues to operate.  From my client's perspective, we didn't have any alteration of existing services, so that is why I understood it was appropriate to take Enbridge out of issue 2.

That's not the case for Union, of course, and that's why we say Union is in.

In response to your question, well, suppose Enbridge did design something that was more or less equivalent to the T1 service; would that involve problems of the type that we're talking about on T1?  I think it probably would, because I'm assuming you would have to have the DCQ and you would have some high load factor customers, so you would run into it.  But my simple response on Issue 2 is:  It stays on the List, because of the ruling you made with respect to the motion, and I think the words "of Union" are appropriate, because Enbridge wasn't proposing anything differently, and isn't now proposing anything differently for my clients.

I hope that helps.

MR. KAISER:  Thank you.

MS. CHAPLIN:  Mr. Thompson, I'm just curious to understand what you think the impact, the potential impact on your clients, if they'd want to move from a bundled.  Your interrogatory to Enbridge seems to cover off what the potential impact is on your clients' many changes to the bundled arrangements.

But what I am interested in knowing is what potential impact you see if your clients want to move to unbundled service.

MR. THOMPSON:  Right.

MS. CHAPLIN:  Are you content that Enbridge's arrangements are such that they will be able to get comparable sort of storage parameters, which I think was what the Board's concern was in the NGEIR decision, at page 90 where there is the observation that Enbridge only has one customer taking unbundled service, and therefore the Board made the same direction on Enbridge that it had made on Union, to look at the storage allocation policies for-in franchise customers?


MR. THOMPSON:  Well, I will try to answer your question, Ms. Chaplin, this way.  We didn't know what the impact would be.  There was an exhibit, I think, that we actually attached to IGUA's testimony, where Enbridge showed what would happen.  They said if these people move from the bundled to the unbundled -- and I think a number of them went up and a number of them went down -- and TransAlta was one that was going to move.  That was going to have over a million dollars' advantage to them, but as it turns out they haven't moved.  So obviously TransAlta is not terribly convinced that this service is better for them.

The only thing I was going to say is, I don't really know the answer to that question, but in the settlement we did have a deferral account, as I recall it, or a variance account, and I think it is in -- I am looking at the settlement agreement in the decision.  We talked about who would qualify for a move, and that was in -- so far as rate 300 and 315.  That was in subparagraph (g).

Then somewhere in this document - maybe Mr. Cass can show it to me - there was a forecast as to some assumed movement, and then if it doesn't take place, the debits and credits will be picked up and flowed back to customers.  I think it is in sub (u), page 33, the customer migration variance account.

But in answer to your question, on the basis that nobody has moved, my suggestion is the parameters of this service do not appear to be as favourable as the T-service under 115, 140, 170 and 110.

I hope that helps.

MS. CHAPLIN:  Thanks.

MR. KAISER:  Anyone else with any submissions on 2? Mr. Ryder?

MR. RYDER:  Yes, sir.
Submissions by Mr. Ryder


MR. RYDER:  Most of what I had proposed to say has been pre-empted by your ruling earlier, and by others, but there are some observations that I think would be useful.

Before I get to the specifics of issue 2, there are preliminary observations that I put forward with the idea of perhaps clarifying some points.

One is the notion that 1.2 percent represents a standard.  I think it is useful to be clear that it is not a standard of the deliverability service to customers.  Rather, it is a standard or average of the deliverability which flows from the storage pools before one adds extra pipe and more compression, to complete the deliverability service that the customer actually receives.  


That is clear from the explanation given by Union's witnesses, Mr. Isherwood, in tab 3 of Union's filings today, at pages 47 and 48.

Now, with respect to the level of deliverability of the service itself that customers actually receive, the most recent evidence -- and this is by no means actually recent -- but the most recent evidence is contained in Mr. Thompson's brief of documents, tab 6, the second-last page, which shows the deliverability levels as they existed in August of 2003.

Mr. Thompson has already shown these to you.  But you can see that my client, which is CCK, then had at 0063 a deliverability of 1.5 percent.  So well above any so-called standard of 1.2 percent.  And all of the other rate classes - unbundled, bundled rate classes - had deliverability well above 1.2 percent.

You will note in the final page, I think there is a reference to the deliverability service to the unbundled, U-service, U2, the residential unbundled.  And that is a mandatory 10 percent.

So if you just are serving the residential customers, you need -- more than significant deliverability above 1.2 percent.  So to suggest that there is a standard level of deliverability service to customers is quite erroneous, and to suggest that it is at 1.2 percent is quite erroneous.


The second point I would like to leave with relates to the so-called need for a common level of deliverability.  I think some care has to be taken here, because you have fixed the level of storage for seasonal load balancing from my client at aggregate excess and for other customers using storage for the same purpose.  But that doesn't set a fixed level of storage space.  


It fixes a common method for calculating the storage space, but the resulting answer to that method will vary up or down, depending on the numbers that go into the formula.


So the final point, before I address the specifics of issue 2, is the notion that deliverability is tied to the space allocation.  I submit care has to be taken here, as well, because the only link between the two is that deliverability is expressed as a percentage of space, but we're seeing that the percentage of space goes up and down.  So just because people get aggregate excess doesn't mean they get the same amount of deliverability.  


So I think there must be a method for determining what is an appropriate level of deliverability that is not dependent upon the actual space that the customer receives.


With respect to the wording of issue 2, I would like to touch on the evidence.  Just one more observation on the evidence that is missing from the record that you will need in order to address that question.


First of all, I think it is necessary to know what is the deliverability service that exists today that you are being asked to change, because now it is at 100 percent cost-based rates.  And with respect to the level, it's negotiated and set in the contracts of T1 and T3.


As I say, Kitchener is at 1.5 percent of its space, but that is not aggregate excess space.  It is the space that it used to have and will continue to have until the transition on March 31, 2008.


So in order to retain the same level of deliverability that we get today, we're going to have to get it -- because our space has gone down, our level of -- the percentage of that space representing our deliverability is going to have to go up if we are entitled to the same level of deliverability.


So I would expect that would be the same for the T1 class, as well.


Now, finally, with respect to the deliverability service that we get, it's really a bundled service, as I understand the term, in the sense that it comes as a no-notice service by Union.  Union delivers from storage to Kitchener day and night the amount from storage that is necessary to meet demand, whatever the demand is.  So we don't nominate -- or we don't manage the system, at all.  It is completely managed by Union.


So two things.  One is, it is an extremely convenient and valuable service; it is the Union people that are watching the monitors in their offices at night, not Kitchener's people.  They go to bed at night safe in the knowledge that Union is managing this service to them.


So as I say, it is a bundled service.  We are unbundled with respect to billing, but we're bundled with respect to the deliverability service from storage.


Because it is a bundled service, we wonder why we should be treated differently than the other bundled customers of Union with respect to the pricing and allocation of deliverability.


And also, because of the importance of the service, that means, to me, that if it had been threatened by -- or we had had any suspicion that it was threatened by the NGEIR proceedings, we would have filed evidence and cross-examined and argued on the point.  As you know, we did so with respect to the space allocation method, but we didn't do so with respect to the deliverability service.


So that is a reason why we say that the Board in NGEIR did not engage the issue respecting a possible change in the deliverability service to T3.


Now, the only other submissions that I have on this final point that it's not an issue that you have decided were set out in my letter, which Mr. Thompson included in tab 16.  I will briefly restate them.


We say the issue wasn't on the NGEIR issues list.  We say that Union didn't put forward any evidence that provided you with an evidentiary basis upon which you could make such a finding to change the existing service to something new.  


And as to pricing, for example, we have no evidence that would permit you to forebear from any portion of deliverability, and what happens -- what changes in the market between below 1.2 percent and after 1.2 percent that somehow introduces sufficient competition.


And there is no evidence as to how a competitive service could be delivered by any alternative provider that manages Union's deliveries from its own storage for us on a no-notice basis.


So that, and other evidentiary features that you would have to have are lacking.  So I think Union is really in the position of asking you to say that you decided an issue now that wasn't on the issues list, without an evidentiary basis.  And I simply say that is an untenable position, and so the issue should stay.


Those are my submissions.  Thank you.


MR. KAISER:  Thank you.  Mr. Moran, did you have anything on this?

Submissions by Mr. Moran


MR. MORAN:  Thank you, Mr. Chair.  Given your ruling on the first question from this morning, and given the fact that Union has conceded that, as a result of that, issue 2 is appropriately left on the list, I don't have a lot to add.  


I can give you a little insight as to what the generators' thinking was in terms of whether Enbridge should be included in issue 2.  It really comes down to, again, what you heard Mr. Cass say, I guess, for the third time, perhaps, that as far as the high deliverability component of 316 is concerned, I mean, they have committed to doing that on a cost-based pass-through basis.  So I guess that is where we are, and we will wait to see how that plays out.  But that was really the only thinking behind that.


MR. KAISER:  Thank you.  Ms. DeMarco, do you have anything?

Submissions by Ms. DeMarco


MS. DeMARCO:  Thank you, Mr. Chair.  In two parts, first in relation to the inclusion of the issue, I am in agreement with others and Union's concession that, given the ruling this morning, it should appropriately be on the issues list.

In relation to the second part of your consideration as to whether or not Enbridge should be included on the issue, I have to admit a failing on my part.  Certainly, as it was discussed with my client group, it was pertaining to the perception of their position in relation to the existing services, and it's only upon contemplation of the Board's questions related to future services that I realize that this could certainly be an issue.

I have tried to, by BlackBerry, seek instructions in short order, and hope to have something further for you on that point imminently.

Last, but certainly not least, I do need to make a current correction to the record in relation to your questions as to whether or not TransAlta's contracts were with Union or with Enbridge.  I do have confirmation that the long-term contract of TransAlta is with Union.

MR. KAISER:  With Union?

MS. DeMARCO:  Yes.

MR. KAISER:  Thank you.
Further submissions by Ms. Wong


MS. WONG:  Mr. Chair, if I could pick up on that last point you had asked earlier, or Mr. Rupert had asked earlier whether or not it was just the three contracts.  I think we told you at the time that we thought it was.

On going back and looking at the NGEIR decision and thinking about it, it appears the NGEIR decision referred to those three contracts as being long-term contracts with gas-fired power generators.  Sitting here today, we don't know if there are any other long-term contracts.

So if the Board would like, we could take that as an undertaking and provide that information.

MR. KAISER:  All right.  Thank you.  We will take the afternoon break at this point and come back in 15 minutes.

--- Recess taken at 3:15 p.m.

--- Upon resuming at 3:49 p.m.


MR. KAISER:  Please be seated.


Are we now on six?


MR. SCHUCH:  Mr. Chair, if I may, there was an undertaking given just prior to the break and I thought we should assign a number to that undertaking.


MR. KAISER:  Yes.  


MR. SCHUCH:  I propose we number it IU1.1, Union to provide information on long-term storage contracts.  

UNDERTAKING NO. IU1.1:  UNION TO PROVIDE INFORMATION ON LONG-TERM STORAGE CONTRACTS.


MR. KAISER:  Was that the number of contracts or the contracts themselves?


MR. SCHUCH:  Perhaps Union can help us with that.


MS. WONG:  I think I asked them what they wanted, so perhaps you should tell me what you want.  We can provide the number.


MS. CAMPBELL:  I think you need to turn your microphone on.


MS. WONG:  Sorry.  I was actually responding to a question from Mr. Rupert, who had asked the question.  I think the question had been the number, so we are certainly able to provide the number.  If Mr. Rupert wants something else...


MR. RUPERT:  Yes, the number.  I don't think we need to have actual contracts.  You filed some contracts already in response to an earlier request.


But the number of contracts and maybe some information on the aggregate space covered by those contracts, and the -- some measure of the remaining term or original term of the contract, something to give a sense of how long those are.


I don't think we need it by individual contract, but just to get some sense of what the pot is and the size of gJs for storage, term of contract and number of customers.


MS. WONG:  Yes, sir.


MR. KAISER:  All right.  Thank you.  So with are we on six?


MS. CAMPBELL:  Well, actually, 3, just moving through it logically.  We finished with 2.  Three is not at issue.  We have dealt with 4.  We have dealt with 5.  You have made a ruling on it.  

ISSUE 6 


MS. CAMPBELL:  That leaves you now at 6, which is:  

"What is the methodology for determining market prices above the cost-based deliverability for unbundled and semi-unbundled customers?"


No surprise to learn this is propounded by the intervenors.  Mr. Thompson, do you wish to take the lead?

Submissions by Mr. Thompson


MR. THOMPSON:  Yes.  Very briefly, Mr. Chairman, Members of the Board.  This issue goes to the question of how Union determines the so-called market price for storage deliverability above 1.2 percent which it's proposing to charge to in-franchise customers.


You will recall that earlier in the day I drew your attention to tab 8 of the brief, and this was a note that Union had sent to its T1 customers, where they just, as a bullet point on the second page, say Current market price equals 2.28 versus 1.98 per gJ.


My clients would like to know where these numbers come from, because Union is proposing -- as I understand it, if their proposal is adopted, the market price is going to change year by year.


So it was in that context that we have asked Union some interrogatories, which I think probably best illustrates our concerns with this topic, at tab 22, question 15.  We have asked essentially:  Where is the information that helps us with understanding this price?  


There are some further questions on page - sorry, page 8, question 17, a bit of a repeat, I think, of what is in 15. 


With 18 we ask some questions about the open season from which Union supposedly determines a market price and how that helps customers understand whether what is being quoted is fair and reasonable.


So it is in that context that my client submits this is at issue, falls within the ambit of these proceedings and should be considered.  


Those are my submissions, unless there are any questions.


MR. KAISER:  Thank you.  Mr. Ryder?


MR. RUPERT:  Mr. Ryder, your microphone.

Submissions by Mr. Ryder


MR. RYDER:  Sorry.  If Union is successful in the position it takes in the debate under issue 2, then this issue will arise and will have to be determined.  So I agree with Mr. Thompson.


MR. KAISER:  Thank you.  Mr. Moran.

Submissions by Mr. Moran


MR. MORAN:  Thank you, Mr. Chair.  Certainly from the generators' perspective, this is an issue that needs to be included on the list.  It is related to Issue No. 2.


In the context of the generators, it has a special or more focussed point to it, which is that if you're looking at short-notice or firm all-day balancing services, services that you can call on during the course of the day as opposed to on the day-ahead market, the question is:  How does that work?  When you look at Union's proposal where they say that they will tell you what the price is for the high deliverability component that you're going to rely on for intra-day balancing services, and they're going to tell you it's the price from the last open season, how does that actually work?


In the context of being able to choose between that and what the alternatives are, well, what are the alternatives in that context?


For example, you can't use park and loan, which is an interruptible service.  You can't use that for a firm all-day intra-day balancing requirement.  Are there other alternatives out there and how do we access those?  How do you get discoverability of the price and so on?  And what is that price and where does it come from?  


Just so there is an understanding of how this is supposed to work.  These are important issues for the generators, because they are struggling -- and I can't emphasize this enough.  They're struggling to understand the ability to implement the intra-day balancing service that they were interested in and which the Board found was something that was required, and they need help from the Board on this issue and are hopeful that the Board will be in a position to provide further direction on that.


MR. KAISER:  Thank you.  Ms. DeMarco.

Submissions by Ms. DeMarco


MS. DeMARCO:  Thank you, Mr. Chair.


MS. CHAPLIN:  Microphone, please.


MS. DeMARCO:  We are also in support of the inclusion of this issue.  And if I can turn you to my brief of materials at tab 3, which includes Union's original evidence.  At page 24 of that evidence, Union has, in the middle of page, two paragraphs pertaining to how it intends to charge market-based prices, and certainly it indicates that Union will price market-based deliverability at the levels supported by Union's most recent storage deliverability open season.  


It goes on to say:

"Further, Union will post the market price of deliverability on its website and will communicate on a timely basis any change in this price based on the most recent open season market pricing."


It goes on to indicate what the current differential will be.


It is difficult to determine whether or not that price is the average price from the open season, the median price, the maximum price, any of the parameters that would be supportive of some crystallization of precision and predictability in what that price might be.  


You can imagine that the precision and predictability are important to commercial entities seeking that service in a competitive or other marketplace, as the case may be.


 Just by analogy to, for example, the emissions trading market, where a market is developing, in our contractual arrangements we often define precisely what we mean by market price.  How do you calculate that?  It can be on the basis of a quote from three brokers.  It can be on the basis of any number of parameters.  


Certainly this is in the evidence and, as such, we would submit is fair game and should be canvassed, so we certainly understand precisely how Union intends to go from its open season, particularly as it pertains to intra-day balancing services, to a market-based price.  


So it's for that reason that we would strongly suggest this be included in the issues list.


MR. KAISER:  Thank you.  Mr. Harbell, did you have anything on this?


MR. HARBELL:  I have no submissions on this, sir.


MR. KAISER:  Ms. Wong?

Submissions by Ms. Wong


MS. WONG:  Thank you, Mr. Chair.


Let me start off by saying that my friend Mr. Moran indicates that he sees a linkage between issue 2 and this issue.  I would say that in Union's view, there is a linkage only to this extent, and this is really a comment as well that would apply to issue 2, that the parties never really took issue with the standard deliverability of 1.2 percent, because they were intent -- or the intervenors' issue was whether or not standard deliverability, or anything above standard deliverability, the high deliverability, would be at cost or market.

So as I said to you earlier this morning, the parties assumed that standard deliverability was 1.2 percent, and then after that, the issue was whether or not that would be priced at cost or market.

That was how the NGEIR proceeding went forward, and that is reflected in the settlement agreement from both Union and Enbridge.  That is why Union's position was that issue 2 ought not to be on the list, because it had already been determined, because the parties assumed it was 1.2.

Having said that, the issue also then went on to look at what should happen to high deliverability. 


However you set high deliverability -- and Union's position certainly is that high deliverability was set at 1.2 -- but however it is set, the Board has determined in NGEIR, that it is to be a market-based price, and market-based price, by definition, is a non-regulated price.  It is a price that is set by market forces.

So to the extent that NGEIR has already determined that it is market-based, i.e. not regulated, then that issue clearly has already been dealt with, and ought not to be on this issues list again.

So Union says that 6 should be struck from the list, because the methodology for determining market price is whatever Union determines.  Now Union has already indicated to the Board that it intends to use an open-season process, but in principle, a market price is set by market forces and the Board is not regulating it, and therefore it is not an appropriate subject for this hearing.

Grant me a moment's indulgence.  I will check my notes to see if I had anything else I wanted to say, but that was the primary thrust of my point.

MR. KAISER:  While you are looking, couldn't the open-season price differ from some other price that commentators might regard as a market price?  Do you think it is perfectly clear that there is an immediately transparent definition of what the market price is?

MS. WONG:  If by "transparent" you mean what is the actual number, the dollar value?

MR. KAISER:  Right.

MS. WONG:  That price would have to be put into the contract when the parties come to negotiate.

If the customer doesn't like that price, because they think it is too high, then they're free to go elsewhere.  That was the whole point of finding that there was competition in this area.

If the customers don't like the market price, they're entitled to go off and find other sources.

Mr. Moran raises the issue that the power generators are struggling with intra-day balancing.  That was the very issue that Mr. Moran put to this Board in the review hearing, and the Board dealt with that issue.  And this might be a good time to look at your response on that.


If you can turn up the review decision, which in my book, which is Exhibit I1.6, or you may have your own copy, I am looking at the review decision starting on page -- well 11 is where APPrO puts forward its argument.  Sorry.  In my book it is tab 6.  


In Exhibit I1.6, it is tab 6, page 11, then moving on to page 12.  The specific point that I wanted to point out to you is on the top of page 12:
"APPrO's position primarily is the moving parties' further argued that the decision to refrain from regulating new high deliverability storage services contradicts the NGEIR decision that storage services for in-franchise customers will continue to be regulated.  APPrO also asserted that in-franchise generation customers have no access to competitive alternatives for the high deliverability storage to be made available as a result of the Union settlement agreement, and therefore this monopoly service should be regulated."

That is essentially the argument that the various intervenors are putting forward to you today.  And this was the Board's finding:
"The Board disagrees with both arguments.  First, the NGEIR decision very clearly distinguished new storage services for in-franchise and ex-franchise customers from the whole of storage services taken by in-franchise customers."

Then there is the quotation, which I won't put to you right now, but going to the point that I have raised with you, the last paragraph on the page:

"Second, the Board explicitly acknowledged that these services were not being offered currently and that investments would be required in order to develop these services.  However, the Board concluded these services are substantially different from the bundled, unbundled and semi-unbundled distribution services.  There is demand for them from marketers, and customers that hold these services expect to be able to offer and trade them in the competitive market.  Given the difference, the Board concluded that the best way to ensure the services are developed in a competitive framework is to refrain from regulating them.  The NGEIR finding is clear..."

 
Then their finding is set out:

"The Board finds that competition in these services will be sufficient to protect the public interest."

Keep going to the next paragraph:
"The moving parties have raised no new evidence to question that finding.  Rather they assert that because there was a settlement on the allocation of standard deliverability storage space, there is no competitive alternative to the associated high deliverability storage from that space.  The Board agrees that when a party contracts for a service from a supplier, it may well be unable to acquire a component of that service from other suppliers.  That is axiomatic. However, what is relevant is whether there are or will be competitive alternatives for the service as a whole."

And my submission, Mr. Chair, is that last paragraph goes to the submissions that Mr. Moran was making again today, that the industry as a whole is competitive.  And you have already found, as I said, that the pricing is to be at market rates, and therefore by definition there is to be no regulation.

Those are my submissions on that point, sir.

MR. RUPERT:  Just one question -- I guess maybe to you, Mr. Thompson, since you led this off -- but in reading again just now the notice for this proceeding and Procedural Order No. 1, I can't see the words "market prices" anywhere.

I am just trying to figure out how that issue, which I can understand is of interest to your members, how that issue properly fits within an exercise to work out how much cost-based storage to give someone.

MR. THOMPSON:  Well, let me try it this way, 
Mr. Rupert.

I come back to where I started this morning, which is what we're talking about here are obligated deliveries.  We're not talking about non-obligated deliveries, where the customer taking that kind of service doesn't have to deliver to Union's system.  So he is not forced to put the difference between DCQ and CD, if it's excess, into storage and nor when it is going the other way, does it come out of storage.

So we are talking about that limited subset, so the extent to which DCQ exceeds CD that goes into storage mandatorily -- the extent to which CD exceeds DCQ, it comes out of storage.  You have no choice, unless you make some advance arrangements with Union.

So I see it as essentially a part of a monopoly service for this subset of customers that we're trying to address.  And so market-based price; is that is the right word?  Maybe market-bases rates.

But the focus my clients have difficulty understanding   is, if their proposal flies, then how do they test what's appropriate, when technically they really have no choice without some contract amendment?

That is what I am driving at.  I don't know if that is responsive to your question, but that's the concern.

You have said that people that take these services are monopoly customers.  There has been no determination that the semi-unbundled customers are operating in some sort of free market.  That is different from the new services and the non-obligated deliveries, I quite concede.

That's where I'm coming from.  You're looking puzzled, so I guess I haven't answered the question.

MR. RUPERT:  No, I was consuming what you said.  Thank you.  

MR. KAISER:  Ms. DeMarco.
submissions by Ms. DeMarco


MS. DeMARCO:  If I can offer help in being responsive to Mr. Rupert's question, for TransAlta in particular, the distinction lies around the difference between availability and pricing, and, particularly in Union's proposal on page 24, how the two might interrelate.


So, for example, if insufficient supply availability of storage is made through the open season, that can alter the pricing, and the pricing, then, from Union's evidence, would be used to calculate what is market price on that basis.


So Mr. Thompson has in his book of materials at page 18 our letter written precisely on this point, that really goes into the concerns around manipulation of availability to affect price.  So to the extent that that is an issue, certainly it is one of those contiguous infiltrated issues that affects how you may, in fact, determine the market price.


And certainly, it is not our understanding that the market price is anything Union says it is, particularly where there are critical services that the Board has a duty to ensure are available to all consumers, including electricity generators.


MR. RUPERT:  I'm still struggling.  That hasn't helped me much, because you're suggesting, then, that a proceeding that is aimed and restricted to a question of allocating space, and now deliverability at cost-based rates, is obviously something where you investigate market prices.  That's what you're saying?


MS. DeMARCO:  No.  I think it's a definitional issue, Mr. Rupert.  I think we're struggling around the semantics of what we mean by market price as opposed to investigating what market price should be.


We understand the clear decision that has been taken by this Board, and TransAlta, in particular, in no way wants to retread that ground.  But I don't understand precisely what they mean in the evidence saying that market price will be based on the open season and how that translates into a number.


MR. RUPERT:  Don't get me wrong.  I'm not quibbling with your concerns or that you don't have questions.  I'm just struggling with, is this the right forum for these questions that you have on a proceeding which has a reasonably narrow scope?


MS. DeMARCO:  It may very well be that the Board has to examine these issues at a later date in relation to availability of service and ensuring that customers have those services.  And we're certainly open to that possibility.  


But the corollary is, by default, we do not want the presumption to be that this is never an issue, particularly as it pertains to the availability of intra-day balancing services.


MR. RUPERT:  Thank you.


MR. KAISER:  Here is the problem I have with your concept.  Let's suppose Enbridge says, Here's our price on the market.  We offer it to everyone.  And you come along and say, But I can get it cheaper somewhere else.  And they say, Ms. Wong says, Go buy it somewhere else.  


Are you suggesting that if you can find a lower price by some other market supplier, that somehow Union has to lower their price?


MS. DeMARCO:  No, and I apologize for being unclear on that point.  Maybe I should take you to the letter and point out precisely where the issues arise.


As I said, it is tab 18 of Mr. Thompson's book of materials.  At the third paragraph therein, we refer to the settlement agreement between Union, specifically, and others permitting intra-day balancing to be offered to meet the needs of gas-fired generators, in particular, and how that settlement agreement stands.


And certainly the Board expressly acknowledged the duty and necessity of ensuring that the availability of storage, deliverability and intra-day balancing service was part of the decision in that regard, particularly where, as we understand it, Union is the sole provider of intra-day balancing services.


So it is really around that duty, not relating to the pricing, and the second page really makes the distinction.  
In no way, shape or form is TransAlta questioning the ability of the utilities to make pricing decisions, but certainly we understand that the availability of such services is at issue and we're at your discretion as to whether it is appropriately in this proceeding or some other proceeding, and particularly where that availability may be used to modify or affect prices.


MR. KAISER:  But 6 doesn't talk about the availability of services, it talks about methodology for determining the market price.


MS. DeMARCO:  And our connection there, Mr. Chair, is in relation to if insufficient services are made available through the open season, it could dramatically affect what one would consider to be market price.


MR. KAISER:  Yes, but what are you suggesting?  They're going to hold back storage to try and raise the price at which they sell it?


Now, if we've already ruled that the market is competitive and you don't need regulation to protect the consumer in terms of either availability or price, then isn't this just reregulating it in some fashion?


MS. DeMARCO:  Certainly that is not my intent.  I guess I am being unartful in my submissions.


The intent is really to ensure that sufficient supply is made available in that regard.


MR. KAISER:  Mr. Cass, I think I interrupted you.

Submissions by Mr. Cass


MR. CASS:  Sorry, Mr. Chair, I did just want to be sure that I got an opportunity to make a very brief submission on behalf of Enbridge Gas Distribution.


Most of what's been said seems to relate to issues that are argued between Union and intervenors.


The concern of Enbridge Gas Distribution with this issue is that it talks about the methodology for determining market prices above cost-based deliverability.  To the best of my knowledge, the only circumstances in which Enbridge Gas Distribution would be doing that - in other words, conducting a methodology for determining these market prices - is in the context of the two types of service that I have already described that the Board has said are unregulated services.  


The concern then of Enbridge Gas Distribution is how broadly this issue is raised, if it is an appropriate issue at all, such that it appears on its face to sweep in the methodology that Enbridge Gas Distribution would be using under unregulated services for determining market prices.


MR. KAISER:  Anything further?  Ladies, gentlemen?  Yes, Mr. Moran.

Further submissions by Mr. Moran


MR. MORAN:  Yes, Mr. Chair.  I wanted to follow up on the responses you got to the questions from Ms. DeMarco and Mr. Thompson.


I want to make it as clear as I can that the generators aren't here to re-open the forbearance decision, and we have not attempted to do that at any point after the NGEIR decision when it was first issued.  


The question is actually much narrower than that, and it has to do with what you really did in your original decision.  I mean, there is no doubt about it that in your original decision you came up with a conclusion that there was a geographic marketplace of a certain size that went beyond Ontario, and all of the forbearance evidence that you listened to examined that market in the context of the day-ahead market.  And we haven't been quibbling with any of that at all.


On a much narrower footing, the generators have been saying the day-ahead market is one thing, but, in fact, generators are looking for something that is different from the day-ahead market.  They're looking for intra-day balancing services.


So if you have, for example, the ability to develop those short-notice services in Michigan, for example, as alternatives for intra-day balancing purposes in Ontario, they're not accessible as things stand, and they won't be accessible until the Dawn hub ends up allowing for firm all-day services across the Dawn hub.  It doesn't, and there is no commitment at this point for that to happen.


The commitment on the record from Union is that it will examine the possibility of doing that over the course of the next number of years, and it may or may not happen.  


So the challenge, I guess, for the Board is to figure out how to create incentives for that to happen so that, in fact, there will be, in the future, alternatives available for intra-day balancing.


For example, one possibility would be that on an interim basis, perhaps the additional deliverability required for intra-day balancing purposes offered from the utility is going to be priced one way until there are clear alternatives available elsewhere.


Again, just so I am crystal clear:  The generators are not arguing that there are no alternatives to storage and that there are no alternatives even to high deliverability service.  That has never been the generators' issue.  The issue has to do with the intra-day balancing requirements, which will use storage, but because it is intra-day balancing and because it is firm all day service - so that I can nominate at 3 o'clock in the afternoon as opposed to having to do it the day ahead - that changes the availability of alternatives that are currently available, and which will be available even in the near future or even longer-term future.

Nothing is going to happen of any significance until you are able to get those services across the Dawn hub, and until that happens, they're only available from the utility.

So I think this Board has to look at that issue and consider how to manage that issue, and how to create incentives for real competition to happen in that context, because as long as Union controls the Dawn hub, it doesn't have an incentive to open it up to other competitors.  I mean, why would they?  They can take their time doing that, and they may never do it, and if it is not possible, well, that's an important thing to find out as well.  

But in the meantime, the generators still need that intra-day balancing service, and that is really all it has ever been about for the generators.

So, as I say, we're not here to re-open the forbearance decision.  I mean on the day-ahead market, forbearance rules the day, and it is now incumbent upon the Board to take a look at how it works in the intra-day market.  That is really the only issue that we seek to bring forward.

In that context, then, what is the methodology?  Is there an interim methodology pending the opening up of the Dawn hub?  Those are the kinds of issues that I think this proceeding does open, because at the end of the day, the allocation methodology is all about meeting the reasonable needs for balancing purposes and for generators, that's an intra-day need.

MR. KAISER:  Haven't you just said that in the interim there is no market price, as we understand that term?  It's an administered price, therefore it needs to be regulated?

MR. MORAN:  That's right.  The one thing I can say to you, Mr. Chair, with great certainty is that if you go back through the entire NGEIR record, you will not find any evidence whatsoever that there is an intra-day balancing market price to be obtained anywhere in Ontario.  It's just not there.  

The marketers gave evidence on this point.  The marketers said:  All we can do is optimize what the utility provides.  That was their clear evidence.  The forbearance experts were very clear on that.  They said they confined their review to the day-ahead market, and forbearance expert after forbearance expert ended up saying:  You know, if there's a problem getting stuff across Dawn, well that makes a difference to whether there is a market.

So those things are also on the record.  There are two things on the record: the day-ahead market, and the intra-day issue.

Unfortunately, the intra-day issue has gotten subsumed or lost in the context of the much larger day-ahead issue, day-ahead market analysis that the Board ultimately ended up ruling on.  

So the fallout from that needs to be handled, so that the generators are still in a position to get the intra-day balancing service that the Board clearly said was a demonstrated need.

MR. KAISER:  Are you saying 6 is limited to what you call the intra-day balancing market?

MR. MORAN:  Certainly for the purpose of the generators, absolutely.  Yes.

Mr. Thompson had submissions with respect to other aspects of it, but for the generators, that's what Issue No. 6 is about.

MR. KAISER:  Mr. Thompson, did you have something to add?
Further submissions by Mr. Thompson


MR. THOMPSON:  Yes.  I just want to come back to 
Mr. Rupert's question about the notice of this proceeding, and try to be a little more responsive there.

On page 3 of the notice, the Board says: 
"The Board is now undertaking a proceeding on its own motion, to consider the appropriateness of the proposed storage allocation policies filed by Union and Enbridge."


Union's proposal, the part of it that concerns my clients, as those obliged to deliver under T1, is at page 24, where they say:

"Additional deliverability, if wanted by customers in excess of 1.2 percent, would be available at market prices."

And so in trying to look at this issue and respond to your concerns that might, at first blush, appear to be too broad, from my client's perspective, I think what I am interested in is:  How is the market price above the cost-based deliverability for -- it would be semi-unbundled customers who have the obligation to serve -- how is that determined?

I don't know if that helps or hurts, but that's where we are coming from on this.

Mr. Rupert:  Okay.

MR. THOMPSON:  I say it is an issue relevant to Union's proposal.

MR. KAISER:  Do you support Mr. Moran, in that there really isn't a market price, as we understand that term?  I.e. that the price -- you don't believe the price is going to be set by competitive forces?  He has stated that it is really an administered price in the short term.  So those competitive alternatives for that subset of the market that he is interested in, what I call the intra-day market, they're not there.  Therefore the price is not going to be a market price, if you equate market price with a competitor's price.  Are you in the same position?

MR. THOMPSON:  I don't know enough about that.  That's not a segment of the market in which my --

MR. KAISER:  You have a different segment of the market you're interested in?

MR. THOMPSON:  We're the obligated-to-deliver.  He is the non-obligated delivery.  So it is a different kettle of fish.

I think the way I would try and articulate this on the forbearance question is, I would suggest that your forbearance order didn't extend to, in effect, saying one little tranche of the storage and injection rights that obligated deliverers have from Union falls within a competitive market.  I don't think that is what the decision said and that is what issue 2 is about, and I agree that issues 2 and 6 do have some relationship.  I'm just trying to narrow it to address my client's concerns.

MR. RUPERT:  Can I ask, Mr. Thompson, if that were true, then were why are we here?  If there is no differential between what is allocated under a policy and differential pricing, and some additional amounts that customers may want, why are we in this room?

If customers can get everything they want at cost-based rates, then we should just go home, right?

MR. THOMPSON:  I'm not so sure I follow your question, sir.  I'm sorry.

MR. RUPERT:  Well, unless you have a third price out there -- you have cost-based rates and market-based rates.  Unless there is a third price that you think will happen, if there is more than 1.2, 1.3, 1.5 percent deliverability, what are you talking about?  Why are we allocating it at all?

MR. THOMPSON:  Well, I think my primary position is it should all be cost-based to this obligated delivery subset.  I hope I have made that clear.

MR. RUPERT:  I understand that is your position, but clearly the IGUA decision had the conclusions it did.  We're starting this proceeding to look at methodologies, one or more or multiple, to allocate space on cost-based rates.

If the allocation at cost-based rates doesn't have some consequences to it, then I'm not sure what we're doing here.  I just don't know why we're even in the room.

I am trying to struggle with what beyond market-based pricing above some threshold, you would see as a possible outcome of this proceeding that would also be consistent with the NGEIR decision and this notice.

MR. THOMPSON:  Well, I will try and respond.  I guess what I would see as an outcome of this issue, if it is explored as we think it should be explored, is that the Board would help parties understand where Union gets the 2.28, and is it going to be 9.28 in the next year.


I would think, if that was the evidence, you would have concerns about that, because that would tend to, I believe, support the conclusion that this isn't a competitive market in this little tranche of service.

But, you could still approve a proposal that they charge market-based rates for this tranche if you felt there was something there that people could latch on to.

I guess all my clients are asking is:  Where did this number come from and how do we audit it?

MR. RUPERT:  Thanks.

MR. KAISER:  Anything further?  Ms. Campbell.


MS. CAMPBELL:  Unless you want, for purposes of the record, to clarify that there are no additional submissions on question 7, the conditions have all been made on 7. 

MR. KAISER:  Are there any further submissions on question 7?

All right.  Thank you.  We will come back in 15 minutes.

--- Recess taken at 4:30 p.m.

--- Upon resuming at 4:54 p.m.


MR. KAISER:  Please be seated.

DECISION



MR. KAISER:  The Board has heard submissions today regarding the proposed issues list which formed Appendix B to the Procedural Order of October 12 in this proceeding on natural gas storage allocation policies.  


Taking them in order, with respect to issue 1, this is uncontested and the Board agrees this should form an issue as stated.  I won't bother reading it into the record right now, but the revised issues list will form an Appendix A to this decision.


Turning next to issue 2, we would restate this as follows:  

For each of the space allocation alternatives or methodologies considered in issue 1, what is the appropriate level of storage deliverability available at cost-based rates to in-franchise unbundled and semi-unbundled customers?


Issue 3 is accepted by the parties and will form part of the issues list as stated.


Issue 4 is accepted as an issue by the Board, subject only to the wording change suggested by Mr. Harbell, which essentially involved moving the term "upon expiry of existing contracts" to a different position in the statement.


Issue 5 is no longer an issue, it having been dealt with by the Board's decision earlier this afternoon.


That brings us to Issue No. 6.  The Board does not believe this should form an issue in this proceeding.  The Board does not believe it should be regulating market prices or determining methodologies for the determination of market prices.


That brings us to Issue No. 7.  The Board does not believe this should be an issue in this proceeding, either.  We understand Mr. Buonaguro's concern.  We would expect this matter would be raised in Union's rate case.  

Mr. Buonaguro should take whatever initiatives he considers necessary with the panel in that case.


Finally, there was some discussion regarding the possibility of bringing on to this list old issue 5.  That was the question:  Should long-term storage contracts be conditioned to incorporate any future methodology?  This was opposed by virtually all of the parties, if not all of them.  The Board agrees it is not necessary to bring old issue 5 into this issues list.


That completes the Board's ruling in this matter, unless there are any questions.

Thank you.


--- Whereupon the hearing adjourned at 4:57 p.m.
APPENDIX A

Final Issues List

Natural Gas Storage Allocation Policies

Union and Enbridge

EB-2007-0724/ EB-2007-0725

1. In situations where an unbundled or semi-unbundled customer determines that the aggregate excess method is not appropriate for that customer, what is the appropriate alternative method or methods to be available to such customers for the allocation of storage space at cost-based rates for reasonable load balancing purposes?
2. For each of the space allocation alternatives or methodologies considered in issue one, what is the appropriate level of storage deliverability available at cost-based rates to in-franchise unbundled and semi-unbundled customers? 

3. Once a storage space allocation and storage deliverability level is set for an unbundled and semi-unbundled in-franchise customer, how and when would those amounts change in the event of changed circumstances by the customer? 
4. What is the appropriate transition process for existing unbundled and semi-unbundled customers, upon expiry of existing contracts, to adopt any new storage allocation method or methods that may be approved by the Board in the context of customer impacts and other relevant factors?
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