
500 Consumers Road
North York ON M2J 1P8
P.O. Box 650
Scarborough , ON
M1K 5E3

September 28, 2007

VIA COURIER

Patrick Hoey
Director, Regulatory Affairs
Tel 416-495-5555
Fax 416-495 -6072
Email patrick .hoey@enbridge.com

ENBRIDGE

Ms Kirsten Walli
Board Secretary
Ontario Energy Board
2300 Yonge Street, Suite 2700
Toronto, Ontario
M4P 1E4

Dear Ms Walli:

Re: Enbridge Gas Distribution Inc. Application for Recovery of Class Action Suit
Deferral Account (CASDA) Ontario Energy Board File No. EB-2007-0731

Enclosed are ten paper copies, and one electronic copy on CD, of an Application and
supporting evidence by Enbridge Gas Distribution Inc. (the "Company") for an order or
orders approving the final balance in the 2007 Class Action Suit Deferral Account (the
"CASDA") and the disposition of that balance over eight years, commencing
January 1, 2008 (the "Application"). In the event that there is no final Order in this
Application prior to December 31,2007, the Application also seeks an Order that the 2007
CASDA be continued in 2008.

In bringing this Application as a stand-alone Company-specific Application, the Company
has complied with the Ontario Energy Board's (the "Board") direction in its letter of
August 17, 2006 (attached as Exhibit C1, Tab 1, Schedule 31), where the Board advised
that an Application for clearance and recovery of amounts in CASDA should be made
separately from any rate case application and should be constituted as a utility-specific,
and not a generic, application.

The Application seeks full recovery of costs and expenses included in the CASDA that
have been incurred over the last several years in connection with the Company's defence
and settlement of a class action lawsuit related to late payment penalties ("LPPs")
charged to customers. Similar lawsuits related to LPPs are also proceeding against Union
Gas Limited and local electricity distributors such as Toronto Hydro. It can be expected,
as a result, that issues considered and determined in this Application may impact on
Union Gas and the members of the Electricity Distributors Association ("EDA"). The EDA
represents more than 50 electricity distributors in Ontario. The Company requests,
therefore, that any schedule that is set take into account the fact that there may be broad
participation from a variety of constituencies in this proceeding.



Please do not hesitate to contact me with any questions.

Patrick Hoey
Director, Regulatory Affairs

cc. Dennis M. O'Leary, Aird & Berlis LLP, counsel to Enbridge Gas Distribution
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EXHIBIT INDEX 

A - ADMINISTRATION 

EXHIBIT TAB SCHEDULE DESCRIPTION 

A 1 1 Index 

  2 Application 

EXHIBIT B - EVIDENCE 

EXHIBIT TAB SCHEDULE DESCRIPTION 

B 1 1 Overview and Summary of Application 

 2 1 History of the Company’s Late Payment Penalty (LPP) 
prior to the Garland Class Action 

  2 Garland Class Action 

  3 Changes to the Company’s LPP following the Garland 
Class Action 

  4 Settlement of the Garland Class Action 

  5 Background and History of the Class Action Suit 
Deferral Account (CASDA) 

  6 Clearance of the 2007 CASDA 

C- SUPPORTING DOCUMENTATION 

EXHIBIT TAB SCHEDULE DESCRIPTION 

C 1 1  Relevant Sections from the E.B.R.O. 302-II Decision 
with Reasons 

  2  The Minister’s Statement to the Legislature, dated 
November 21, 1978 

  3  Relevant Sections from the E.B.R.O. 369-II Decision 
with Reasons  
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C- SUPPORTING DOCUMENTATION 

EXHIBIT TAB SCHEDULE DESCRIPTION 

C 1 4  Relevant Sections of Ontario Hydro’s Standard 
Application of Rates  

  5  Relevant Sections from the E.B.R.O. 452 Decision 
with Reasons  

  6  Relevant Sections from the E.B.R.O. 412-III and 
E.B.R.O. 456 Decisions with Reasons 

  7  Pleadings in the Garland Proceeding  

  8  Decisions of the Ontario Court - General Division 
(1995), Ontario Court Of Appeal (1996) and Supreme 
Court of Canada (1998) in the Garland Proceeding  

  9  Decision of the Ontario Superior Court (April 2000) in 
the Garland Proceeding 

  10  Decision of the Ontario Court of Appeal               
(December 2001) in the Garland Proceeding 

  11  Decision of the Supreme Court of Canada                    
(April 2004) in the Garland Proceeding 

  12  Pleadings in the LPP Proceedings against Union Gas 
and Electricity Distributors  

  13  Letter from the Board to the Ontario Gas Utilities, 
dated November 6, 1998 

  14  Relevant Pages from the Transcript of the  
E.B.R.O. 499 Proceeding   

  15  Board’s January 30, 2001 Notice and the Board Staff 
Discussion Paper Re LPPs 

  16  Submissions from Some Interested Parties in 
Response to the Board Staff Discussion Paper  
Re LPPs 
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C- SUPPORTING DOCUMENTATION 

Exhibit Tab Schedule Contents 

C 1 17  Board’s Directive to Electricity Distributors and the 
Board‘s Letters of October 1, 2001 Re LPPs 

  18  Board’s “Utility Late Payment Penalties” Factsheet  
  19  Company’s December 14, 2001 Letter, the Board’s 

Procedural Order and the Company’s Pre-Filed 
Evidence, Filed in the RP-2001-0032 case Re.  New 
LPP 

  20  Board’s Interim Decision and Order dated                       
January 31, 2002 in the RP-2001-0032 Case 

  21  Notice of Motion, and Affidavit of Dorothy Fong 
(Without Attachments), in Support of Motion for 
Approval of Settlement in the Garland Proceeding 

  22  Minutes of Settlement in the Garland Proceeding 
  23  Endorsement of Cullity J. dated September 25, 2006 

Related to Motion for Approval of Settlement  
  24  Amendments to the Minutes of Settlement  
  25  Materials Filed by Counsel for the Class in Support of 

the Second Motion for Approval of Settlement 
  26  Reasons For Decision Of Cullity J. Released on 

December 8, 2006, Approving Settlement 
  27  January 23, 2007 Implementation Order (Re. Approval 

of Settlement) 
  28  2006 Annual Report for the Toronto Winter Warmth 

Fund, and a Letter from the United Way of Toronto 
dated October 20, 2006 Addressing how the 
Endowment will be Used 
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C- SUPPORTING DOCUMENTATION 

Exhibit Tab Schedule Contents 

C 1 29  Prefiled Evidence, Settlement Proposals and Board 
Decisions Related to CASDA in Enbridge Gas 
Distribution Rate Proceedings 

  30  Board’s Decision and Accounting Order in the               
RP-2003-0203 case re. 2004 CASDA 

  31  Company’s Letter to the Board on July 20, 2006 (Re. 
Settlement of Garland Proceeding) and the Board’s 
August 17, 2006 Letter in Response  
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ONTARIO ENERGY BOARD 

IN THE MATTER OF the Ontario Energy Board Act, 1998, 
S.O. 1998, c. 15, Sched. B, as amended; 

AND IN THE MATTER OF an application by Enbridge Gas 
Distribution Inc. for an order or orders approving the balance 
and clearance of the Class Action Suit Deferral Account; 

AND IN THE MATTER OF an application by Enbridge Gas 
Distribution Inc. for an order or orders amending or varying 
the rates charged to customers for the sale, distribution, 
transmission, and storage of gas commencing as of January 
1, 2008  

APPLICATION  
1. The Applicant, Enbridge Gas Distribution Inc. (“Enbridge Gas Distribution” or the 

“Company”), is an Ontario corporation with its head office in the City of Toronto.  

It carries on the business of selling, distributing, transmitting and storing natural 

gas within Ontario.   

2. Enbridge Gas Distribution hereby applies to the Ontario Energy Board (the 

"Board"), pursuant to section 36 of the Ontario Energy Board Act, 1998 as 

amended (the "Act"), for an Order or Orders approving the final balance in the 

2007 Class Action Suit Deferral Account (the “CASDA”) and the disposition of 

that balance.   

3. The CASDA contains costs related to a proposed class action lawsuit launched 

by Gordon Garland against the Company in April 1994, alleging that some of the 

Company’s Board approved late payment penalties (“LPPs”) collected from 

customers may have exceeded the Criminal Code limit on interest rates.  The 

claim sought $112 million in “restitutionary payments” and other relief and was 

brought on behalf of all people who were customers of the Company and who 

had paid or been charged for LPPs since April 1, 1981. 
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4. The Garland class action lawsuit had a long history in the Courts.  Ultimately, in 

April 2004, the Supreme Court of Canada held that the Company was liable to 

refund any LPP amounts paid by Mr. Garland (and by extension, all affected 

ratepayers if the action were to be certified as a class action) in excess of the 

Criminal Code limit since April 1994.  In July 2006, following extensive mediation 

and settlement sessions, the Company entered into Minutes of Settlement with 

representatives of the plaintiff class.  The settlement was considered and 

approved by the Ontario Superior Court of Justice.   

5. The CASDA was created in 1995.  The Board has previously approved the 

clearance of balances in the CASDA for years from 1995 to 2004.  The total 

amount recorded in the 2007 CASDA, as of August 1, 2007, is a debit of 

$23,537,600 plus interest of $682,400.  Interest continues to accrue and there 

will be modest additional principal amounts incurred and included in the 2007 

CASDA over the balance of this year.   

6. All amounts collected in the CASDA since 2004 have been rolled forward into the 

2007 CASDA, and there are no outstanding amounts in the CASDA accounts for 

2004, 2005 and 2006.  The Company requests approval of the collection of all 

amounts into the 2007 CASDA and requests that the actual amount recorded in 

the 2007 CASDA at the date of decision in this Application be approved by the 

Board.  The Company further requests, in the event that there is no final Order in 

this Application prior to December 31, 2007, that the 2007 CASDA be continued 

in 2008. 

7. The Company further requests that the balance in the 2007 CASDA be cleared to 

ratepayers over the course of eight years from 2008 to 2015, to be cleared each 

year at the same time as other deferral and variance accounts are cleared.  The 

Company proposes that the recovery from ratepayers of the 2007 CASDA 

through this eight year annual clearance would be allocated on the basis of 
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customer numbers.  The Company requests that interest continue to accrue, in 

the ordinary fashion, on the remaining balance in the 2007 CASDA until it is fully 

cleared in 2015. 

8. In general terms, the impact of the Company’s request for recovery of 

approximately $3.5 million per year over eight years equates to approximately 

$1.90 per year per customer (or 16¢ per month).   

9. Enbridge Gas Distribution therefore applies to the Board for such final and 

interim Orders (including but not limited to Rate Orders for 2008 to 2015), 

accounting orders and deferral and variance accounts as may be necessary in 

relation to clearance of the amounts in the 2007 CASDA.  The Company further 

applies to the Board pursuant to the provisions of the Act and the Board's Rules 

of Practice and Procedure for such final and interim Orders and directions as 

may be necessary in relation to the Application and the proper conduct of this 

proceeding. 

10. The persons affected by this Application are the customers of Enbridge Gas 

Distribution.  It is impractical to set out the names and addresses of the 

customers because they are too numerous. 

11. Enbridge Gas Distribution requests that a copy of all documents filed with the 

Board by each party to this proceeding be served on the Applicant and the 

Applicant's counsel as follows: 
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OVERVIEW AND SUMMARY OF APPLICATION 

1. Enbridge Gas Distribution Inc. (“Enbridge Gas Distribution” or the “Company”) is 

an Ontario corporation with its head office in the City of Toronto.  It carries on the 

business of selling, distributing, transmitting and storing natural gas within 

Ontario.  References in this prefiled evidence to Enbridge Gas Distribution or the 

Company are intended to include The Consumers’ Gas Company Limited where 

appropriate. 

2. In this proceeding, Enbridge Gas Distribution is applying to the Ontario Energy 

Board (the “Board”), pursuant to section 36 of the Ontario Energy Board Act, 

1998 as amended (the “Act”), for an Order or Orders approving the current 

balance in the 2007 Class Action Suit Deferral Account (the “2007 CASDA”), plus 

additional amounts to be incurred by the date of decision in this matter, and the 

disposition of that balance.  The amounts currently included in the 2007 CASDA, 

as of August 1, 2007, total $23,537,600, along with interest totalling $682,400.  In 

the event that there is no final Order in this Application prior to December 31, 

2007, the Company requests that the 2007 CASDA be continued in 2008. 

3. Since 1975, the Company has charged late payment penalties (“LPPs”) to 

customers who do not pay their accounts in a timely manner.  Starting in 1981, 

the LPP used by the Company was changed to conform with Guidelines 

recommended by a Task Force of the Ontario Legislature and the Minister of 

Energy.  The Company’s LPP has been approved each year by the Board in 

decisions and rate orders, and constitutes part of the rates that the Company is 

authorized and required to charge to its customers. 

4. The amounts forecast to be collected in LPPs by the Company over the relevant 

time period were collected in accordance with Board Rate Orders and were 

credited to ratepayers, such that the overall level of rates was lower than it would 

have been, absent the LPPs.  The credit of LPP revenue to ratepayers is 
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allocated on the basis of customer numbers, which means that the bulk of the 

credit accrues to Rate 1 (and Rate 6 to some extent).  The existence of the LPP 

also caused the Company to forecast lower working cash requirements and bad 

debt expense than would otherwise have been the case.  This resulted in lower 

rates; to the extent that rates are now adjusted for the recovery of CASDA, that 

recovery should be from the same rate classes that benefited from LPP revenues 

in the first place. 

5. Since 1994, the Company has been facing a class action lawsuit, initiated by 

Gordon Garland, alleging that some of its Board-approved LPPs collected from 

customers may have exceeded the Criminal Code limit on interest rates and that, 

as a result, the Company must refund those LPPs.  The lawsuit sought damages 

in excess of $112 million.  The Company successfully defended the lawsuit in the 

Ontario Courts, but was unsuccessful in two different hearings before the 

Supreme Court of Canada, with that Court ultimately finding that the Company 

may have some liability to repay some of the LPPs that were collected between 

1994 and 2002. 

6. In 2006, the Company negotiated a favourable settlement of the class action 

lawsuit, which resulted in a payment of $22 million, in exchange for the resolution 

of all related claims from all customers, other than those who chose to “opt out” 

of the settlement.  The settlement was mediated by Mr. Justice Winkler (who is 

now Chief Justice of Ontario) and was approved by the Ontario Superior Court of 

Justice.  It is this $22 million settlement payment, along with associated defence 

costs, that is recorded in the 2007 CASDA and that the Company now seeks to 

recover in rates. 

7. The CASDA was established in 1995, and the Company was permitted to 

recover the amounts recorded in the CASDA in respect of each year until 2004.  

The CASDA has not been cleared since the RP-2003-0048 proceeding (2004), 
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with the Board approving and/or parties agreeing to roll over the CASDA into 

subsequent test years.  

8. The following is a timeline of the key events in this case.  Details of the events 

are set out in the balance of this prefiled evidence. 

Date Event 

1975 E.B.R.O. 302-II: the Board approves the Company’s move 
to a 5% LPP 

1978 Ontario’s Minister of Energy introduces “Residential 
Guidelines for Credit Collection and Cut-Off Practices of 
Public Utility Suppliers”. 

1980 E.B.R.O. 369-II : the Board approves the Company’s new 
LPP which adopts the Government’s Guidelines 

1981 Section 347 is added to the Criminal Code of Canada 

1981-2002 The Board continues to approve the Company’s LPP each 
year 

1988 E.B.R.O. 452 – the Board (which had approved the 
Company’s LPP each year without comment) expressly re-
approves the LPP, rejecting the lone stakeholder 
expressing reservations 

April 1994 Gordon Garland initiates class proceeding against the 
Company 

1995 Ontario Court (General Division) dismisses Garland 
proceeding 

1995 The Board approves the creation of CASDA 

September 
1996 

Ontario Court of Appeal upholds the dismissal of Garland 
proceeding 

1997 The Board (and stakeholders as part of a settlement 
agreement) approves the clearance of CASDA 
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October 1998 Supreme Court of Canada decision allowing appeal and 
sending the matter back to the Ontario Court for further 
proceedings 

November 
1998 

E.B.R.O. 499 – the Board indicates that it will not address 
whether gas utility LPPs should be changed and will wait 
for the Court’s decision 

April 2000 Ontario Superior Court of Justice again dismisses the 
Garland proceeding 

2000 The Board (and stakeholders as part of a settlement 
agreement) approves the clearance of CASDA 

April 2001 The Board initiates a review of utility (gas and electric) 
LPPs in light of the Supreme Court’s first decision in the 
Garland proceeding 

2001 The Board (and stakeholders as part of a settlement 
agreement) approves the clearance of CASDA 

December 
2001 

Ontario Court of Appeal upholds the dismissal of the 
Garland proceeding but identifies the need for the Board to 
design a new LPP 

January 2002 The Company proposes new LPP options and a new LPP 
is approved as of February 1, 2002 

2002, 2003 and 
2004  

The Board (and stakeholders as part of settlement 
agreements) approves the clearance of CASDA in each 
year 

April 2004 The Supreme Court of Canada issues a decision in favour 
of Garland and the case is returned to the Ontario Court 
for trial 

2005 and 2006 Settlement discussions and a mediation are held in the 
Garland Proceeding 

2006 Through a Settlement Agreement, the description of 
CASDA is expanded to include costs and amounts paid for 
any final resolution of the matter  



Filed:  2007-09-28 
EB-2007-0731 
Exhibit B 
Tab 1 
Schedule 1 
Page 5 of 7 

 

 

July 2006 Settlement is reached in the Garland proceeding 

August 2006 The Board issues a letter to the Company indicating that 
any application for clearance of CASDA should occur after 
a final Court Order and should be separate from any rate 
case 

December 
2006 

Ontario Court approves the settlement of the Garland 
proceeding and issues an Implementation Order in 
January 2007 

 
9. As set out in the prefiled evidence that follows, the amounts included in the                   

2007 CASDA are reasonable and represent prudent costs of the Company 

defending itself and minimizing exposure to itself and its ratepayers from the 

substantial damages that could have resulted from a trial of the class action 

proceeding.  In these circumstances, it is appropriate that the balance in the 

2007 CASDA be recovered in rates. 

10. The Company proposes that the balance in the 2007 CASDA (as at the date of 

decision in this proceeding) be recovered in roughly equal amounts during each 

of the next eight years commencing January 1, 2008.  The eight year recovery 

period is consistent with the fact that the LPPs at issue in the Garland proceeding 

were collected during the eight years between 1994 and 2002. 

11. The recovery would be accomplished by clearing portions of the 2007 CASDA 

each year during the 2008 to 2015 period, at the same time that other deferral 

and variance accounts are cleared each year, with the amounts to be allocated 

and recovered on the basis of customer numbers.  The Company requests that 

interest continue to accrue, in the ordinary fashion, on the remaining balance in 

the 2007 CASDA until it is fully cleared in 2015. 

12. In general terms, the Company’s proposal will result in the recovery of 

approximately $3.5 million per year over eight years.  This equates to 
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approximately $1.90 per year per customer (or 16¢ per month).  Given that the 

large majority of the Company’s customers are in Rate 1, most of the recovery 

will come from that rate class.  

13. The Company therefore submits that based upon the evidence, the Board is 

capable of making the following findings: 
 

• The Company has, at all times, acted in the public interest by imposing an 

LPP which discouraged late payment by delinquent payers, thereby 

reducing the burden on the balance of ratepayers who would otherwise be 

required to shoulder the costs of the delinquent payers; 

• The Company, as did other public utilities, dutifully adopted the 

recommendations of the Legislative Assembly which were subsequently 

reviewed by the Board, considered by intervenors, and found to be a just 

and reasonable rate; 

• The application of the LPP reduced the cost of providing service and the 

revenue requirement; 

• For each of the relevant years, the Board has approved the inclusion of 

the LPP in the Company’s rates; 

• The Board rejected the position taken by the one intervenor that 

challenged the LPP, and approved its continuation; 

• Intervenors have supported and the Board has approved the clearance of 

the CASDA over numerous years; 

• It was not self-evident that the LPP contravened the Criminal Code, in that 

two lower Court decisions and two Ontario Court of Appeal decisions 

found in the Company’s favour; 
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• The Board indicated that it did not wish to consider changes to gas utility 

LPPs until final Court decisions in the Garland proceeding were received; 

• The Garland settlement was the subject of review and approval by a 

Judge of the Superior Court; 

• There would have been significant additional legal fees and experts’ costs 

payable had the Garland proceeding continued to trial, and to appeal; 

• The Company and its ratepayers would have been at considerable risk of 

paying damages and costs to Garland and members of any approved 

class significantly in excess of the settlement amount; 

• The substantial time and expense of attempting to determine those 

customers eligible to receive a repayment and the cost of administering 

such a settlement process would have added significantly to the amounts 

payable by the Company and its ratepayers; 

• Intuitively, the $9 million payment to the United Way Winter Warmth Fund 

that is part of the overall $22 million settlement makes a continuing fund 

(based on income from the payment) available to those customers that 

have the least ability to pay the Company’s charges on a timely basis; and 

• The Company has acted in a prudent fashion and in the best interest of 

ratepayers by negotiating a favourable settlement and proposing the 

allocation of the amounts in CASDA over an eight year period and from 

those ratepayer classes which primarily benefited from the LPP. 



 
 

2 



Filed:  2007-09-28 
EB-2007-0731 
Exhibit B 
Tab 2 
Schedule 1 
Page 1 of 8 

 
HISTORY OF THE COMPANY’S LATE PAYMENT PENALTY (LPP) PRIOR TO THE 

GARLAND CLASS ACTION 

1. In 1975, as part of the Company’s E.B.R.O. 302-II proceeding, the Board 

approved a 5% LPP to be charged by the Company to customers whose bills 

were outstanding beyond a 10 day grace period.  This replaced the previous LPP 

of 10% that had applied to most customers.  The decision of the Board in that 

case discussed the purpose of the LPP and referred to the LPP as “a well 

established and practical device in widespread use in Ontario and elsewhere to 

encourage prompt payment of utility bills”. 

2. In its Decision with Reasons in E.B.R.O. 302-II, the Board observed that “if a bill 

is paid very soon after the due date, the penalty can, if calculated as an interest 

charge be shown to represent a very high rate of interest.  However, all 

customers can avoid it by paying their bills on time”.  The Board also observed 

that, although interest charged on overdue accounts (as opposed to flat penalty 

charges) has theoretical appeal, “it gives little incentive to pay by a named date, 

gives little weight to collection costs and seems complicated”. 

3. Finally in the E.B.R.O. 302-II case, the Board noted the Company’s practice of 

waiving the LPP in certain circumstances, such as for old age pensioners and 

persons on welfare, and commented that “the Board commends the Applicant for 

this policy and observes that, except for it, the Board would have been more 

inclined to extend the grace period for payment of bills”. 

4. A copy of the relevant sections of the Decision with Reasons in the E.B.R.O. 

302-II case is included as Exhibit C, Tab 1, Schedule 1. 
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The Company Adopts a New LPP to Comply with Government Guidelines 

5. In 1978, a new form of LPP, that was a product of the efforts of a joint utility task 

force operating under the auspices of the Ministry of Energy, was proposed for 

use by Ontario utilities. 

6. At the time, gas, electric and water utilities across the province operated under a 

myriad of billing, collection, credit and termination of service policies.  The 

function of this task force was to review these practices and develop common 

guidelines that could be applied province-wide.  The task force included 

representatives of the Ontario Natural Gas Association, the Ontario Municipal 

Water Association, the Association of Municipal Electrical Utilities, the Ontario 

Municipal Electrical Association and Ontario Hydro.  The task force developed a 

set of voluntary guidelines that were introduced to the Ontario Legislature on 

November 21, 1978.  These Guidelines were titled “Residential Guidelines for 

Credit Collection and Cut-Off Practices of Public Utility Suppliers”. 

7. On November 21, 1978, James Auld, the Minister of Energy, introduced the 

Guidelines and made a statement in the Ontario Legislature about public utility 

credit, collection and cut-off practices. 

8. The Minister stated in the Legislature that it was his hope and expectation that 

the Guidelines would be adopted by most of the public utilities over the course of 

the following few months.  He also said that he would be communicating with the 

various utility organizations in the Province and asking them to encourage their 

members to adopt the Guidelines.  The Minister concluded by expressing his 

view that the Guidelines would provide a balanced measure of protection, not 

only for individual customers, but also for the broader public interest. 
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9. The Minister’s statement included the following: 

Late payment charges should not be imposed if payment is mailed within 16 days 
of the billing date.  Late payment charges should not exceed 5 percent.  
Compliance with the guidelines is not legally required, but they are the 
benchmark of the practices accepted as reasonable by the majority of utility 
suppliers in Ontario. 

10. A copy of the Minister’s Statement to the Legislature, dated November 21, 1978, 

is attached as Exhibit C, Tab 1, Schedule 2. 

11. As noted later in this prefiled evidence, virtually every Ontario utility, including the 

Company, adopted these Guidelines. 

12. The Company’s proposed new form of LPP, which was in conformance with the 

Guidelines, was initially reviewed and approved by the Board as part of its April 

2, 1980 decision in the Company’s E.B.R.O. 369-II rate proceeding. 

13. Copies of relevant pages from the E.B.R.O. 369-II Decision with Reasons are 

included as Exhibit C, Tab 1, Schedule 3. 

14. The LPP, as approved by the Board, was a one-time charge equal to 5% of the 

customer’s current month’s gas charges (exclusive of charges for other items, 

such as water heaters).   

15. The LPP was identified on the customer’s current bill.  The actual amount of the 

penalty billed was calculated at the time the customer’s next bill was prepared, 

after any amounts paid and the dates of such payments had been established.  It 

was a non-recurring charge.  The LPP charge was not compounded. 

Other Utilities Adopted the Same Form of LPP 

16. Other Ontario utilities also adopted the late payment penalty recommended by 

the Guidelines. 
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17. For instance, at or around the same time that the LPP was approved and 

implemented for Enbridge Gas Distribution, an equivalent LPP was adopted and 

approved for Union Gas Limited (“Union Gas”). 

18. Similarly, as part of Ontario Hydro’s “Standard Application of Rates” most 

electricity distributors also adopted LPPs where a flat penalty of 5% was imposed 

on bills that were more than 16 days overdue.  The “Standard Application of 

Rates” was deemed to apply to each local distributor unless a separate tariff was 

specifically approved. The “Standard Application of Rates” discussed the LPP 

and provided, among other things, that: 
The late payment charge is implemented according to the voluntary Residential 
Guidelines for Credit, Collection and Cut-Off Practices of Public Utility Suppliers 
tabled in the Ontario Legislature in 1978.  …. Legally, it is considered to be a pre-
estimate of damages and therefore should be a reasonable and conscionable 
amount to cover the costs associated with collection and reconnection activities 
related to non payment of account. 

19. A copy of the relevant sections of Ontario Hydro’s Standard Application of Rates 

is included as Exhibit C, Tab 1, Schedule 4. 

The Company’s LPP was Approved by the Board Each Year 

20. Enbridge Gas Distribution’s LPP has been part of the Company’s Board 

approved rate orders for every year when such orders were issued from 1981 to 

the present.  The LPP and the revenues that it is forecast to generate have been 

part of the Company’s proposed rates that are filed as part of the (generally) 

annual rate case proceedings for comment and approval.  The inclusion of LPPs 

as part of the Company’s rates operates to reduce the revenue requirement, with 

the forecast LPP revenue being allocated and credited to ratepayers on the basis 

of customer numbers (meaning that all customers receive equal benefit). 

21. In each rate case proceeding, it has been open for Intervenors, representing 

different constituencies of customers and other stakeholders, and for Board Staff, 
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representing the public interest, to challenge any aspect of the Company’s filing.  

To the best of the Company’s knowledge, except as set out below, the LPP was 

never challenged in the Company’s rate proceedings.  Instead, the Company’s 

LPP was presented and approved each year, generally without debate and often 

as part of a settlement agreement with all interested stakeholders. 

22. As a matter of law, the Company is not permitted to charge for the distribution 

and sale of natural gas, except in accordance with Board approved rate orders.  

The Board considers each rate or charge and, if appropriate, finds that the rate or 

charge is just and reasonable.  Once a final rate order is issued, the Company is 

required to ensure that its charges are consistent with the provisions of those 

rate orders.  Indeed, if the Company fails to abide by its rate orders, it faces the 

prospect of sanctions, including substantial fines.  Accordingly, the Company was 

required to implement and charge its LPP, as soon as the rate orders including 

the LPP became effective.   

23. In the period of time from 1981 to 1989, the Board rate orders for Enbridge Gas 

Distribution approved rate schedules that were attached to the rate orders.  

These rate schedules described the LPP, stating as follows (for residential 

customers): 
PENALTY FOR LATE PAYMENT 

When payment in full is not made within sixteen (16) days of the date of 
mailing, or hand delivery of the bill, a penalty of five per cent (5%) of the 
current amount billed shall be levied.  Where payment is made by mail, 
payment will be deemed to be made on the date postmarked. 

24. In 1988, the objection of one of the Company’s customers (Julius C. Olsen) to 

the LPP was addressed as an issue in the E.B.R.O. 452 proceeding (1989 rate 

case).  The customer objected to the LPP and said that it became effective too 

quickly, as compared to other late payment penalties for credit cards.  He further 
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objected to the fact that the penalty was not based on a commercial interest rate.  

Mr. Olsen was represented by PIAC (who now represent VECC). 

25. There is no evidence from the Board’s Decision with Reasons in E.B.R.O. 452, 

that any other party supported Mr. Olsen’s position.  The Board’s Decision, 

however, notes that Board Staff submitted that the number of days allowed for 

payment and the level of the penalty for late payment were appropriate since 

both requirements are in compliance with the statement of The Honourable 

James Auld.  The Board’s Decision also noted that Board Staff argued that since 

the penalty is applied only once, it cannot be regarded as an interest charge, 

unlike credit card charges, to be used as a form of Company financing. 

26. In E.B.R.O. 452, the Company argued that there was no credible evidence to 

support the contention that the LPP is oppressive and unfair.  The Company also 

noted though, that to the extent that the Board believed that changes to the LPP 

were necessary, then it would be appropriate to recommend that the Government 

Task Force be re-convened.  In this way, it can be seen that the Company was 

prepared to have all issues related to the LPP re-examined, if the Board believed 

this to be appropriate. 

27. In response to the customer’s complaint, the Board’s E.B.R.O 452 Decision 

stated that: 
In the Board’s opinion, it must be emphasized that the guidelines 
proposed by the Ontario government in 1978, though minimal, were 
optional guidelines.  In the Board’s view, the Company can hardly be 
criticized for voluntarily adopting and adhering to the Government’s own 
guidelines, in respect to both the time allowed for payment and the 
penalty. 

The Board takes the position that the guidelines ought to be followed 
unless there is good reason to change them.  … The Company’s late 
payment policy will remain unchanged. 
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28. The Board went on to say that: 

While the Board may be prepared to support a recommendation to the 
Ministry of Energy that the task force be reconvened, as proposed by 
Consumers Gas, the Board would need to be convinced beforehand that 
there was a considerable body of informed public opinion that such a 
review is justified.  On the basis of this case, which heard evidence put 
forward by the Public Interest Advocacy Centre on behalf of only one 
member of the consuming public, the Board remains unconvinced that 
such a review can be supported at the present time. 

The Board declines to meet Mr. Olsen’s request.   

29. The Board therefore expressly approved the Company’s continued use of the 

LPP. 

30. A copy of the relevant pages from the E.B.R.O. 452 Decision with Reasons is 

included as Exhibit C, Tab 1, Schedule 5. 

31. Commencing in 1989, the Board rate orders applicable to Enbridge Gas 

Distribution indicated that the provisions of the Company’s Rate Handbook 

applied to the Company’s rate schedules 

32. Part III of the Rate Handbook that was approved for the Company starting in 

1989 described the LPP and provided as follows: 
SECTION F - PAYMENT CONDITIONS 

Payment in full should be received by the Company, or by an institution 
authorized by the Company to accept payments on its behalf, on or 
before the due date specified in the monthly bill, which date is at least 
ten (10) days (sixteen (16) days in the case of Rates 1, 2, 6 and 9), after 
the date of rendering the bill.  A penalty of five (5) percent of the unpaid 
portion of the current amount billed shall be added to the amount due if 
payment is not received as outlined above.  When payment is mailed, 
the penalty will be added if the postmark on the envelope containing 
such payment is later than the due date. 

33. This provision of the Company’s Rate Handbook, which describes the Board 

approved LPP applying to the Company’s rates, was approved annually but 

remained unchanged until 2002. 
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Union’s LPP was Approved by the Board Each Year 

34. The Board also approved the same form of LPP for Union Gas each year. 

35. In proceedings related to Union Gas’ 1988 rate year (E.B.R.O. 412-III), the 

National Farmers Union (“NFU”) challenged Union Gas’ LPP (which was the 

same as the Company’s) and argued that the rate should be decreased from 5% 

to 2% and that the LPP should be effective 30 days after the bill is rendered, 

rather than 16 days later.  The Board declined to grant NFU’s request, stating 

that “The Board is reluctant to change the status quo, which is based on 

Government of Ontario guidelines, without more compelling evidence.”  The 

Board directed Union Gas to re-evaluate its late payment policies in its next rate 

proceeding (E.B.R.O. 456). 

36. In Union Gas’ 1989 rate proceeding (E.B.R.O. 456), Union Gas filed evidence 

setting out an increase in cost of service of $3.3 million resulting from the 

increased working cash requirements that would result from NFU’s proposal.  

The Board determined that no other party objected to the LPP and that “the 

evidence supports Union’s proposed continuation of its present delayed payment 

policies”. 

37. Copies of the relevant sections of the E.B.R.O. 412-III and E.B.R.O. 456 cases 

are included as Exhibit C, Tab 1, Schedule 6. 
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GARLAND CLASS ACTION 

Background 

1. Gordon Garland launched a proposed class action proceeding against the 

Company in April 1994, alleging that some of its Board-approved LPPs collected 

from customers may have exceeded the Criminal Code limit on interest rates and 

that, as a result, the Company must refund those LPPs.  The lawsuit sought 

damages in excess of $112 million.   

2. The plaintiff’s argument was that, depending on when a customer paid a bill, the 

effective rate of interest associated with the LPP could have been higher than 

5%.  For example, if a customer paid his or her bill only a few days late, then the 

5% LPP would be applied, and on a notional annualized basis the effective rate 

of interest paid could be substantially more than 5%, arguably in some instances 

more than the allowable maximum.   

3. In response, the Company filed a Statement of Defence, asserting that the claim 

should not succeed for a number of reasons, including because the LPPs were 

considered and approved by the Board and were part of rate orders which the 

Company was obliged to implement.  The Company also asserted that the LPPs 

did not constitute “interest” and were not subject to section 347 of the Criminal 

Code.  Finally, the Company argued that, because of the fact that LPP revenues 

are taken into consideration when determining the Company’s revenue 

requirement, there could be no “unjust enrichment” by the Company collecting 

these LPPs. 

4. Copies of the pleadings in the Garland proceeding are included as Exhibit C,  

Tab 1, Schedule 7. 
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Initial Proceedings in the Garland Class Action 

5. After the pleadings were exchanged, the Company brought a motion for 

summary judgment in 1994.  This motion, which sought the dismissal of the case, 

was based on the threshold issue of whether the LPP constituted an interest 

charge to which Section 347 of the Criminal Code could apply.  The Company 

asserted that the LPP is not an interest charge, and the claim could not succeed.  

Mr. Justice Winkler of the Ontario Court of Justice (General Division) (as he then 

was) granted the Company’s motion, dismissing the action in February 1995. 

6. Mr. Garland initiated an appeal of Mr. Justice Winkler’s decision in March 1995.  

The Ontario Court of Appeal unanimously upheld the lower Court’s decision and 

dismissed Mr. Garland’s appeal in September 1996. 

7. Mr. Garland sought and was granted leave to appeal by the Supreme Court of 

Canada, which heard his appeal in March 1998.  In October 1998, a majority of 

the Supreme Court (Bastarache J. dissenting) ruled that the Company’s LPP 

charge did constitute interest for the provision of credit.  The Supreme Court 

returned the matter to the trial court in Ontario for disposition. 

8. Copies of each of the Court decisions referred to above are included at Exhibit C, 

Tab 1, Schedule 8. 

Second Round of Proceedings 

9. Following the Supreme Court of Canada’s 1998 decision, the parties to the 

Garland proceeding agreed that because there were few factual issues in 

dispute, the appropriate way to proceed was by way of a new summary judgment 

proceeding. 
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10. Both parties brought cross-motions for summary judgment to the Ontario 

Superior Court.  The hearing dealt with the question of whether any of the 

Company’s remaining defences to the action were valid. 

11. In April 2000, the Ontario Superior Court issued its decision, which agreed with 

the Company’s position and again dismissed the Garland class action.  The 

Court found, among other things, that the action was an impermissible collateral 

attack on Board Orders (the rate orders), that compliance with Board Orders was 

a complete defence to any action and that the Board Orders were a valid juristic 

reason for the Company to have collected the LPPs, such that there could be no 

unjust enrichment.  In his reasons for decision, Mr. Justice Winkler stated that 

“the OEB is the most appropriate forum to deal with the matters outlined in the 

plaintiff’s cause of action”. (at para. 78) 

12. A copy of the decision of the Ontario Superior Court referred to above is included 

as Exhibit C, Tab 1, Schedule 9. 

13. Mr. Garland appealed the April 2000 decision of Mr. Justice Winkler to the 

Ontario Court of Appeal, and in December 2001 a majority of the Ontario Court of 

Appeal upheld the lower Court’s decision dismissing the action. 

14. In its December 2001 decision, the Court of Appeal made it clear that the 

Company and the Board should amend Enbridge Gas Distribution’s LPP: 
Allowing the plaintiff to bring this action in the courts does not encroach on the 
Board’s exclusive jurisdiction over setting the LPP.  Regardless of the success of 
the plaintiff’s claim for restitutionary relief, the Board will need to design a new 
penalty for late payments that does not have the capacity to result in a 
contravention of s. 347(1)(b). 

15. On the other hand, however, the Ontario Court of Appeal also found that it was 

appropriate for the Board to have waited for the Court to address the issues in 

the Garland proceeding before requiring changes to the LPP: 
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The Board, quite properly, has advised that it will await the court’s resolution of 
these proceedings before addressing the LPP issue:  see Board statement in 
E.B.R.O. 499 (30 November 1998). (para. 34) 

16. A copy of the Court of Appeal’s decision is included as Exhibit C, Tab 1, 

Schedule 10. 

17. After the Court of Appeal’s December 2001 decision, Mr. Garland sought and 

was granted leave by the Supreme Court of Canada to hear an appeal of the 

Ontario Court of Appeal’s second decision. 

18. The appeal was argued in October 2003.  In April 2004, the Supreme Court ruled 

in favour of Mr. Garland and held that the Company was liable to refund any LPP 

amounts paid by Mr. Garland in excess of the Criminal Code limit since                    

April 1994, which is the date on which Mr. Garland initiated his action.  The 

Supreme Court returned the matter to Ontario Superior Court for disposition. 

19. A copy of the Supreme Court of Canada’s April 2004 decision is included as 

Exhibit C, Tab 1, Schedule 11. 

20. In its April 2004 decision, the Supreme Court of Canada ordered the Company to 

pay Mr. Garland’s legal costs incurred from April 1994 through the completion of 

the second appeal to the Supreme Court of Canada.  In response, the plaintiff 

brought forward its cost claim. 

21. As a result of settlement discussions with Mr. Garland’s counsel, the parties 

agreed to settle the costs award for the amount of $825,000, based on the 

assessable costs and tariffs from the Ontario Courts and the Supreme Court of 

Canada.   
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22. Following the Supreme Court’s second decision, the matter was returned to the 

Ontario Superior Court of Justice, and was ultimately resolved.  The settlement is 

described in Exhibit B, Tab 2, Schedule 4. 

Class Actions against Union Gas and Electricity Distributors 

23. Similar class proceedings have been brought against Union Gas, as well as 

Toronto Hydro and other electricity distributors in Ontario. 

24. The Statement of Claim in Colleen Atkinson and 1192573 Ontario Inc. carrying 

on business as Collins Formal Wear v. Union Gas Limited was issued on 

January 30, 2004 and cites section 347 of the Criminal Code and claims 

damages in the amount of $160 million resulting from Union’s late payment 

penalty.  The representative personal plaintiff in that case is now Laurie Walker.   

25. Similarly, Tamar L. Pichette v. Toronto Hydro, which was issued on April 28, 

1994, is a proposed class proceeding that cites section 347 of the Criminal Code 

and claims damages in the amount of $64 million resulting from Toronto Hydro’s 

late payment penalty. 

26. Subsequently, on November 5, 1998, another class proceeding was issued 

against Toronto Hydro-Electric Commission, as the representative of all 

municipal electric utilities in Ontario.  That proceeding, titled Jonathan Griffiths v. 

Toronto Hydro-Electric Commission, cites section 347 of the Criminal Code and 

claims damages in the amount of $500 million resulting from the late payment 

penalties employed by the various municipal electric utilities. 

27. These other class proceedings were held in abeyance pending the final 

resolution of the legal and factual issues in the Garland proceeding.  The 

determination of the complex common legal issues that has been made by the 

Supreme Court of Canada in the Garland proceeding appear applicable to those 
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other proceedings.  As a result, no utility and/or its ratepayers will be put to the 

same level of costs and expense as Enbridge Gas Distribution in responding to 

the legal questions raised in these other lawsuits. 

28. Given the resolution of the Garland proceeding, it is expected that these other 

proceedings will be pursued in the near future.  If and when these other 

proceedings/class actions are resolved or determined, it is expected that the 

utility defendants in these other proceedings will then make application to the 

Board for recovery in rates of any amounts awarded to the class in those 

proceedings, whether as a result of trials or settlements, plus defence costs and 

disbursements. 

29. Copies of the pleadings in the proceedings against Union Gas and Toronto 

Hydro are included as Exhibit C, Tab 1, Schedule 12. 
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CHANGES TO THE COMPANY’S LPP FOLLOWING THE GARLAND CLASS ACTION 

Background 

1. Up until the time that the Supreme Court of Canada issued its October 1998 

decision, no participant in Board proceedings expressed any disagreement with 

the Company’s position, as set out in its Statement of Defence, that the LPP was 

not subject to the provisions of section 347 of the Criminal Code.  A respected 

Judge (who is now Ontario’s Chief Justice) from the Ontario Court (General 

Division) and three judges of the Ontario Court of Appeal agreed.  Accordingly, 

there seemed to be no reason to seek to change the LPP. 

2. Indeed, there was a prospect that changing the LPP would lead to an increase in 

distribution rates, because of a reduction in offsetting LPP revenues.  Moreover, to 

change the LPP at that time brought with it the risk that it would somehow validate 

or give weight to Mr. Garland’s complaints.  Neither the Board, nor any Intervenor, 

indicated that they disagreed with this approach. 

3. Following the Supreme Court of Canada’s October 1998 decision, which reversed 

the decisions of the lower Courts, the Board sent a letter indicating that it wished to 

have discussions with Enbridge Gas Distribution and Union Gas to discuss issues 

around the then-current LPPs. 

4. A copy of a letter from the Board to the Ontario gas utilities, dated November 6, 

1998, is included as Exhibit C, Tab 1, Schedule 13.  

5. A meeting was held amongst Board Staff, Union Gas and Enbridge Gas 

Distribution in November 1998 to address issues around the then-current LPPs.   

6. Shortly thereafter, on the first day of in the Union Gas E.B.R.O. 499 proceeding, it 

became apparent that the Board did not wish to address whether the LPPs being 

used by Ontario utilities should be changed until after the matter had been                          
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re-heard at the trial level and the Ontario Court had come to a decision on the 

Garland proceeding.  Specifically, on November 30, 1998, the Board stated as 

follows: 
Another matter requires comment from the Board. The Board has noted the 
Supreme Court of Canada’s recent decision in Garland vs. Consumers Gas, a 
decision concerning the late payment penalty provisions of that utility.  The 
Supreme Court has referred the matter back to the Ontario Court (General 
Division) for determination on the facts of the case.  Given the similarity between 
the late payment provisions of Union Gas and the one under consideration by the 
Court, the Board wishes to inform the Company [Union] and intervenors that the 
Board does not intend, on its own motion, to address this matter in EBRO 499. 

Rather, the Board will await the Court’s determination on this matter before 
addressing the current late payment penalty provisions of Union and Enbridge 
Consumers Gas. 

7. A copy of the relevant pages from the transcript of the E.B.R.O. 499 proceeding is 

included as Exhibit C, Tab 1, Schedule 14. 

8. As described above, at Exhibit B, Tab 2, Schedule 2 of this proceeding, the Ontario 

Superior Court of Justice subsequently (in April 2000) dismissed Mr. Garland’s 

claim and found that the Board was the appropriate forum to address issues 

related to the LPP. 

The Board Initiates a Process to Review LPPs 

9. Some time after the Ontario Superior Court of Justice’s April 2000 decision, the 

Board indicated that it would proceed to review LPPs.  To that end, on January 30, 

2001, the Board issued a Notice indicating that it was appropriate “at this time” for 

the Board to review its policy with respect to setting of LPPs.  At that time, most 

utilities in Ontario still employed an LPP similar to Enbridge Gas Distribution’s, 

consistent with the Guidelines. 

10. In April 2001, Board Staff issued a discussion paper titled “Electricity & Gas 

Distributor Late Payment Charge Policy”, the purpose of which was “to solicit input 

from stakeholders on various options for electricity and gas distributor late payment 
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penalty”, which options “have been proposed in response to the Supreme Court of 

Canada’s decision” in the Garland case. 

11. The Board Staff discussion paper began by setting out the history of LPPs, noting 

that: 
Late payment charge policy in today’s distribution utility is rooted in the voluntary 
Residential Guidelines for Credit Collection and Cut-Off Practices of Public Utility 
Suppliers tabled in the Ontario Legislature in 1978.  These guidelines stipulate a 
one-time flat rate (maximum 5%) charge on the current portion of the bill (exclusive 
of previous arrears) and a 16 day credit period from date of mailing or hand 
delivery of the bill. 

12. The discussion paper noted that, as of that time (April 2001), many electricity 

LDCs, as well as Enbridge Gas Distribution and Union Gas, had LPPs in place that 

imposed a 5% penalty if the bill was not paid within 16 days of the billing or bill 

delivery date. 

13. The April 2001 Board Staff discussion paper stated that: 
In light of the Supreme Court of Canada’s 1998 decision, the Board has decided 
that it should take action now by reviewing its position with regard to the types of 
late payment penalties which it may accept in setting rates rather than await the 
final resolution of the Garland case. 

14. The Board Staff discussion paper recommended that Ontario utilities should adopt 

LPPs more like those used in the commercial context for overdue bills.  In terms of 

process, the Board Staff discussion paper indicated that “[u]pon finalization and 

issuance of the Board’s policy statement, electricity and gas distributors would be 

notified and instructed to review their late payment charge policies, propose 

appropriate revisions, and submit with their next regulatory filing for Board review 

and approval.” 

15. Copies of the Board’s January 30, 2001 Notice and the Board Staff discussion 

paper are included as Exhibit C, Tab 1, Schedule 15. 



Filed:  2007-09-28 
EB-2007-0731 
Exhibit B 
Tab 2 
Schedule 3 
Page 4 of 6 

 

 

16. Many parties submitted comments in response to the Board Staff discussion 

paper. 

17. One of the common themes in the comments from gas and electricity distributors 

was that changes to the LPP would result in increased rates for all customers.  

This is seen, for example, in the comments from Union Gas and Veridian 

Connections. 

18. In its submissions in response, Enbridge Gas Distribution stated that, because of 

the Supreme Court of Canada’s decision, it supported the consideration of 

alternative LPP options as initiated by the Board.  The Company did warn, 

however, that changes would take some time to implement, and could result in 

higher rates for many consumers. 

19. Several Intervenors also submitted comments.  No Intervenor took the position that 

the Board’s approval of the LPP up to that time had been misguided or 

inappropriate.  CCC indicated that it did not favour an LPP approach that used a 

commercial interest rate.  VECC questioned “what is the rush” for a change.  

VECC also noted that: 
[a]s these charges come about as a result of obligations sanctioned by the 
Board’s rate and rule making authority, it is a dubious proposition to suggest that 
the establishment of a late payment policy is part of the prerogatives of distributor 
management. 

20. Copies of submissions from some interested parties, including Enbridge Gas 

Distribution, in response to the Board Staff discussion paper are included as 

Exhibit C, Tab 1, Schedule 16. 

21. On October 1, 2001, after reviewing the recommendations of Board Staff, and the 

submissions of stakeholders in response, the Board issued a directive to electricity 

distributors, stating that: 
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… the Board requires electricity distributors to review the late payment policies 
and establish collection policies in accordance with common commercial 
practices for overdue payments, reflecting the time-value of money and 
consistent with the specific requirements of the Criminal Code, section 347. 

22. There was no similar directive to natural gas distributors, although the Board did 

issue a letter of direction on October 1, 2001, directing the Company to review its 

LPP in its 2002 rate case proceeding.  A similar letter was issued to Union Gas. 

23. Copies of the Board’s directive to electricity distributors and the Board’s letters of 

October 1, 2001 are included as Exhibit C, Tab 1, Schedule 17. 

The Company’s LPP is Changed 

24. As discussed in Exhibit B, Tab 2, Schedule 2, the Court of Appeal’s second 

decision (released in early December 2001) indicated that “the Board will need to 

design a new penalty for late payments”.  The Court of Appeal also noted, 

however, that it was appropriate for the Board to have waited for the Court to 

address the issues in the Garland proceeding before requiring changes to the LPP. 

25. The Board referred to this finding of the Ontario Court of Appeal in its May 4, 2004 

“Factsheet” titled “Utility Late Payment Penalties”, where it stated: 
While these issues [related to the legality of LPPs] were being addressed by the 
Courts, the Board carried out stakeholder consultations to review utilities’ policies 
on late payment penalties and interest rates.  The 5% penalty remained in place 
during this period of court proceedings and stakeholder consultations, which the 
Ontario Court of Appeal stated was “quite properly” done. 

26. A copy of the Board’s “Utility Late Payment Penalties” Factsheet is included as 

Exhibit C, Tab 1, Schedule 18. 

27. Following the Board’s letter of direction on October 1, 2001 and the Court of 

Appeal’s decision in December 2001, Enbridge Gas Distribution moved quickly, 

under the direction of the Board, to reduce the LPP charge. 
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28. In a letter to the Board dated December 14, 2001, the Company proposed two 

options – a reduction of the LPP from 5% to 2%, or the adoption of a revolving 

credit style interest charge.  The Company recommended the first option, at least 

as an interim step that could be implemented quickly. 

29. On January 2, 2002, the Board issued a Procedural Order in the RP-2001-0032 

case, ordering the Company to file evidence in support of its proposal, so that a 

revised LPP could be implemented by February 1, 2002. 

30. The Company prefiled evidence in support of its proposal on January 10, 2002. 

31. Copies of the Company’s December 14, 2001 letter, the Board’s Procedural Order 

and the Company’s prefiled evidence, filed in the RP-2001-0032 case, are included 

as Exhibit C, Tab 1, Schedule 19. 

32. The Board agreed with the Company’s proposal to reduce the LPP from 5% to 2% 

in its Decision and Interim Order in the RP-2001-0032 rate case, dated January 31, 

2002. 

33. A copy of the Board’s Interim Decision and Order dated January 31, 2002 is 

included as Exhibit C, Tab 1, Schedule 20. 

34. Effective February 1, 2002, the Company’s LPP was reduced to a one time 2% 

charge.  As before, this charge was only applicable to the customer’s current 

month’s gas charges.  The LPP remained a non-recurring charge that is not 

compounded.  At the time the LPP was reduced from 5% to 2% the Company also 

made several changes to the way its charges are presented on the Enbridge Gas 

Distribution bill.  Changes were also made to the Company’s terms and conditions 

regarding billing and payment to clarify when the Company’s charges are due and 

when the LPP charge becomes applicable. 
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SETTLEMENT OF GARLAND CLASS ACTION 

1. After the Supreme Court of Canada released its second decision, the Garland 

proceeding was referred back to the Ontario Superior Court in order for it to 

proceed to trial.  It is the LPPs related to the April 1994 to January 2002 period 

that remained in issue at that time.  In late 2004, the plaintiff brought a 

certification motion, seeking to have the action approved as a class action and 

then proceed expeditiously to hearing. 

2. Ultimately, as a result of the mediation process described below, the parties 

reached a settlement.  Counsel for the plaintiff filed extensive materials with the 

Court in connection with a subsequent motion for approval of the settlement.  

These materials included an Affidavit of Dorothy Fong, one of the lawyers acting 

for the plaintiff.  These materials set out the background to the mediation, and the 

reasons why the proposed settlement is fair and appropriate.  The Notice of 

Motion, and Affidavit of Dorothy Fong (without attachments), are included as 

Exhibit C, Tab 1, Schedule 21. 

Mediation Process  

3. Case conferences were held in 2004 and 2005 before Chief Justice Winkler (at 

the time a judge of the Ontario Superior Court) to discuss the remaining 

outstanding issues following the Supreme Court’s decision, including the timing 

of a motion seeking certification of the action as a class proceeding and, if 

certification was granted, the process for determining the amount payable to the 

class.  At that time, Justice Winkler urged the parties to make efforts to try to 

resolve the matter without proceeding to trial.  

4. In response to Justice Winkler’s urging, a considerable amount of time and effort 

was expended educating plaintiff’s counsel and his experts as to the nature of 

the billing data, how it should be interpreted and to clarify the assumptions and 
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positions that the expert actuaries on both sides were making in support of their 

respective findings.  While the specifics of these dealings are the subject of legal 

privilege, it is important to recognize that this work helped frame the potential 

exposure in terms of damages of proceeding to trial.  Both sides developed a 

relatively clear understanding of their best and worst case scenarios. 

5. The parties, along with their experts, then participated in a formal mediation 

before Mr. Justice Winkler over several days in April, May and June 2006.  The 

goal and objective of this mediation was to determine if the matter could be 

resolved without the need of proceeding to what clearly would be a lengthy and 

expensive trial.  Mr. Justice Winkler, who had presided over the two summary 

judgment motions, was knowledgeable about all aspects of the proceeding and 

well-placed to mediate the case. 

6. Through the mediation process, with the assistance of Mr. Justice Winkler, the 

parties presented their positions and sought to identify whether a comprehensive 

settlement was achievable.  As set out in the Affidavit filed by class counsel in 

support of the approval of the settlement, the parties were far apart in their 

positions at the outset of the mediation.  This is not surprising in the context of a 

case where, as the Judge who ultimately approved the settlement noted, there 

was an immense range between the possible damages outcomes at trial.   

7. It is often the case in such negotiations that parties come in with divergent 

positions which might never ultimately succeed at trial.  In the Garland mediation, 

this meant that the Company started with the position that it had no exposure, 

and the plaintiff started from the position that the Company had immense 

exposure.  Mr. Justice Winkler was able to assist the parties in understanding 

and assessing the legitimacy of each others’ positions.   Class counsel attests to 

this in her Affidavit, stating that “[t]he settlement negotiations were difficult and 
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protracted … I do not believe that any settlement would have been reached if we 

had not had a mediator of Justice Winkler’s high caliber”.   

8. As noted in class counsel’s Affidavit, when the negotiations seemed destined to 

fail, Mr. Justice Winkler held a further mediation session.  At that time, he 

assisted the parties to narrow the substantial gap which existed, recommending 

terms of settlement which, if accepted, would resolve the matter.  

9. Following that final recommendation, a settlement was reached between the 

parties as to the basic monetary terms of settlement, involving payment of                   

$22 million, in early June 2006.  The outstanding non-monetary issues were 

resolved by mid-July, 2006, and the parties entered into Minutes of Settlement 

dated July 19, 2006.  The specific terms of the settlement are described below 

and in the Minutes of Settlement that are included as Exhibit C, Tab 1, Schedule 

22. 

Settlement is Approved by the Court 

10. In order to implement the proposed settlement, counsel for the plaintiff brought a 

motion to Mr. Justice Cullity of the Ontario Superior Court on September 6, 2006 

for approval of the settlement.  As set out above, counsel for the plaintiff filed 

extensive materials on the approval motion. 

11. By Endorsement released on September 25, 2006, the Court indicated that it was 

not yet prepared to approve the proposed settlement.  Mr. Justice Cullity 

requested that certain amendments be made to the Minutes of Settlement 

entered into by the parties in order to give the Court more discretion to lower the 

proposed legal fees and increase the endowment for the Winter Warmth Fund 

(described below) accordingly. 
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12. A copy of the Court’s September 25, 2006 Endorsement is included as Exhibit C, 

Tab 1, Schedule 23. 

13. The parties agreed to the amendments requested by the Court and sought to 

have the matter referred back to Mr. Justice Cullity.  The amendments to the 

Minutes of Settlement are included as Exhibit C, Tab 1, Schedule 24. 

14. Counsel for the class also filed additional evidence setting out the 

appropriateness of the proposed settlement.  The materials filed by counsel for 

the class in support of the second motion are included as Exhibit C, Tab 1, 

Schedule 25. 

15. The return of the plaintiff’s motion seeking approval of the Amended Minutes of 

Settlement was heard on November 21, 2006, at which time the Court reserved 

its decision. 

16. In Reasons for Decision released on December 8, 2006, Justice Cullity approved 

the settlement reached by the parties.  A copy of the Reasons for Decision is 

included as Exhibit C, Tab 1, Schedule 26. 

17. The Implementation Order for the settlement was entered on January 23, 2007.  

A copy of the Implementation Order is included as Exhibit C, Tab 1, Schedule 27. 

18. The total amount paid by the Company in connection with the settlement is                 

$22 million, which amount includes the $825,000 already paid to the plaintiff’s 

counsel following the April 2004 decision of the Supreme Court of Canada.  A 

payment of $2 million was made on account of the plaintiff’s costs, on a partial 

indemnity basis, in July 2006 after the settlement was reached.  A further 

payment of $19.175 million was made after the settlement was approved by the 

Court.   
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Terms Of The Settlement 

19. The settlement approved by the Court, totaling $22 million, is significantly less 

than the plaintiff had been seeking in its claim, or might have recovered at trial.  

The settlement clearly provides that no admission of liability is being made by the 

Company.   

20. The settlement funds were allocated among fees, legal costs and a substantial 

endowment to the Winter Warmth Fund, as follows: 

Cy pres distribution to Winter Warmth Fund $9,000,000 

Class Proceedings Fund levy $1,917,500 

Repayment of disbursements to Class Proceedings Fund $311,825.30 

Disbursements and GST not paid by Class Proceedings 
Fund 

$31,050.55 

Counsel Fees (including costs and compensation for the 
representative plaintiff) 

$10,130,469.20 

GST $609,154.95 

Total $22,000,000 

 
21. The categories of allocation of the settlement funds are described in detail in the 

following paragraphs. 

A)  Payment to Winter Warmth Fund 

22. All parties recognized that it would be unduly expensive and ineffective (given the 

small amount at issue on a per-customer basis) and perhaps impossible to 

identify all the ratepayers who had paid LPPs, and how soon they paid the LPPs 

after the due date on their bills, over the period from 1994 to 2002.  It was further 

recognized that even if this could be done, many of those ratepayers will have 

moved and/or may no longer be customers of the Company.  Finally, it would be 

disproportionately expensive to administer the modest refunds that could be at 

issue.  As a result, parties agreed that it is appropriate that amounts paid in 
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settlement of this action would be directed to a charitable end that would benefit 

the same or a similar class of persons who would otherwise receive the benefits 

of any settlement.  This is referred to as a “cy-pres distribution”. 

23. Parties agreed that the Winter Warmth Fund would be an appropriate recipient of 

settlement proceeds.  The Winter Warmth Fund provides eligible low-income 

customers of participating utilities with financial assistance for the payment of 

their natural gas and electricity bills.  Initially launched by the Company, Toronto 

Hydro and the United Way in 2004, other Ontario natural gas and electric utilities 

have since joined the Winter Warmth Fund. 

24. A copy of the 2006 Annual Report for the Toronto Winter Warmth Fund, as well 

as a letter from the United Way of Toronto dated October 20, 2006 addressing 

how the endowment resulting from the settlement of the Garland proceeding will 

be used, are included as Exhibit C, Tab 1, Schedule 28. 

25. Pursuant to the Court-approved settlement, $9 million of the settlement funds 

have been directed to an endowment for the Winter Warmth Fund. 

26. The manner in which this contribution will be used is set out in the 

Implementation Order of the Court.  The Order provides that “an amount equal to 

the estimated annual income from the funds shall be used to assist Enbridge 

customers, who qualify under the Winter Warmth Fund program operated by the 

United Way and its affiliates, to pay their gas bills”.  In practice, at the beginning 

of each year, the United Way of Greater Toronto will estimate the needs of the 

Winter Warmth Program for the year and will distribute to the agencies 

participating in the Winter Warmth Program the lesser of the income from the               

$9 million or the actual estimated amount needed.  To the extent that there is 

additional income from the $9 million endowment, then the surplus will be 
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distributed to local United Way agencies to be spent for charitable purposes as 

they see fit. 

27. The Winter Warmth Fund does not currently (prior to the endowment resulting 

from the settlement) receive sufficient funding to meet the needs of all eligible 

Enbridge Gas Distribution (and other utility) customers.  The United Way has 

indicated that it has no intention to discontinue the Winter Warmth Fund, and that 

all the income from the endowment will likely be needed and used by the Winter 

Warmth Fund. 

28. The Company has annually contributed approximately $300,000 to the Winter 

Warmth Fund every year since its inception.  These monies have been directly 

distributed to qualifying Enbridge Gas Distribution customers each year by the 

United Way agencies involved in the Winter Warmth program.  As part of the 

settlement, the Company has also agreed that it will continue, for at least five 

years (or until it has given two years notice), to donate at least $300,000 per year 

to the Winter Warmth Fund. 

B)  Payment of class counsel’s fees 

29. The settlement also required the Company to make payments of approximately 

$10,257,500 to class counsel on account of the plaintiff’s legal fees and 

expenses and the class representative’s compensation.  This payment is in 

addition to the $825,000 that was already paid. 

30. The total $11,082,500 paid on account of the plaintiff’s legal fees and expenses 

and the class representative’s compensation is divided such that $2,825,000 

relates to the plaintiff’s costs, agreed to on a “partial indemnity basis”, with the 

balance of $8,227,500 relating to the fees of class counsel, including Mr. Garland 

who will receive $25,000.   
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31. From the total $11,082,500 in class counsel fees, the payments set out in the 

chart above related to GST ($609,154.95), the repayment of disbursements to 

the Class Proceedings Fund ($311,825.30) and disbursement and GST not paid 

by Class Proceedings Fund ($31,050.55) must be made.  As seen in the chart, 

this leaves a net payment of approximately $10,130,500 in counsel fees.   

32. The amount to be paid to Mr. Garland personally remains in dispute, with an 

appeal pending as between class counsel and Mr. Garland.  The appeal is 

scheduled to be heard by the Ontario Court of Appeal in December 2007.  The 

resolution of that appeal will have no impact on the total amount paid by the 

Company because the issue is one of allocation among the plaintiff and class 

counsel.  No party seeks to increase the Company’s contribution. 

33. The Affidavit of Dorothy Fong, filed in support of the plaintiff’s motion for approval 

of the settlement, contains substantial discussion about and justification for the 

amount to be paid to class counsel.  

34. According to Ms Fong, in total, class counsel docketed more than 11,000 hours 

to work on the proceeding, from 1992 to present.  The docketed value of this time 

would have been approximately $4 million.  As is the case with most class 

proceedings, the work was done on a contingency basis where the lawyers are 

only entitled to be paid if the action is successful, and where the bulk of the 

lawyers’ fees will be paid out of the damages awarded to the plaintiff.  In such 

cases, successful lawyers are paid substantially more than the docketed value of 

their time, meaning that the relative share of the damages retained by the plaintiff 

is reduced. 

35. Given the risk taken on by class counsel,  which arises from the uncertainty of 

the result in this case (as seen by the fact that it proceeded twice to the Supreme 

Court of Canada on legal issues) and given the immense time and effort involved 
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with the case, class counsel took the position that as part of any overall 

resolution they should be entitled to payment equal to 4.8 times the value of their 

time on a docketed basis.  That would equate to a fee of approximately                    

$19.2 million.  Class counsel cited a number of precedents for that position. 

36. Ultimately, however, as noted in Ms Fong’s Affidavit, class counsel recognized 

that no settlement would be reached unless the fees sought were reduced 

significantly. 

37. To address this issue within the context of the overall $22 million settlement, 

class counsel indicated that they have notionally allocated approximately 25% of 

their time spent on the Garland case to the Toronto Hydro case.  The stated 

reason for this is that the Garland case has proceeded as a sort of “test case” 

where many of the common legal issues that would apply to the similar class 

proceedings initiated against other Ontario utilities have been addressed and 

determined in this proceeding.  According to class counsel, it is appropriate, 

therefore, that some of the time spent on the Garland case by the plaintiff’s 

lawyers be allocated to those other proceedings. 

38. Class counsel submitted to Mr. Justice Cullity that the fees and expenses agreed 

upon in the settlement of the Garland proceeding, which total $10,257,500, 

equate to a multiplier of 4 once the notional allocation of time is made to the 

Toronto Hydro case.  Class counsel provided the Court with a number of 

precedents supporting the approval of fees using a multiplier of 4 times the value 

of time and disbursements. 

39. While the ultimate approval of the settlement of the Garland proceeding by Cullity 

J. did not address class counsel’s proposed transfer of hours to the Toronto 

Hydro case, the proposal does show that class counsel sees some connection 
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between the various LPP class actions and the work and proceedings completed 

to date. 

C)  Payment to Class Proceedings Fund 

40. Finally, the settlement of the Garland proceeding provides for a payment to the 

Class Proceedings Fund, operated by the Law Foundation of Ontario, of 

$1,917,500. 

41. The Class Proceedings Fund provides grants to support the costs of class 

actions which it deems worthy of support.  In the Garland proceeding, the Class 

Proceedings Fund provided financial support to class counsel for disbursements 

and other costs.  Ontario Regulation 771/92 under the Law Society Act, which is 

the legislation governing the Class Proceedings Fund, provides that a party who 

has received support from the fund must pay 10% of any judgment or settlement 

amount to the Class Proceedings Fund.  The amount being paid to the Fund is 

equivalent to 10% of the settlement, exclusive of the $2,825,000 agreed upon for 

the plaintiff’s costs on a partial indemnity basis. 

A Prudent and Reasonable Settlement is Achieved 

42. As described below, the settlement reached was prudent and reasonable and in 

the best interests of the Company and its ratepayers.  The settlement represents 

a compromise reached after lengthy and intense mediation sessions led by now 

Chief Justice Winkler, during which parties each had the benefit of expert 

actuarial advice and experienced counsel.  The settlement was reviewed in detail 

and approved by Mr. Justice Cullity, an experienced class action Judge.  The 

settlement takes away the risk inherent in a trial of the class action, along with 

the inevitable appeals that would follow.  In its materials filed in support of the 

approval of the settlement, class counsel indicated that in the best case scenario, 

they would have obtained judgment for more than $70 million, plus prejudgment 
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interest dating from 1994.  When one considers the potential exposure to the 

Company and its ratepayers had the matter proceeded to trial and appeal, in 

terms of damages (including interest and the Plaintiff’s costs), and in terms of the 

Company’s own costs of defending itself, the amount of the settlement is 

prudent.   

A) Court Approval Of The Settlement   

43. As noted above, there were two Court hearings to approve the settlement, held 

before Mr. Justice Cullity of the Ontario Superior Court on September 6 and 

November 21, 2006. 

44. In his Endorsement after the first hearing, dated September 25, 2006, Cullity J. 

stated that “the total benefits provided by the settlement represent a fair and 

reasonable compromise of the issues between the parties, and it is in the 

interests of class members that they should be approved.” (at para. 25).  His 

finding that the settlement is a fair compromise was based on his observation 

that while the plaintiff succeeded in having many legal issues determined in its 

favour, “there remain the difficult problems relating to the computation of 

damages”, including those related to the size of the class, the uncertainty of what 

aggregate award would be deemed appropriate and issues relating to how 

interest is calculated. 

45. Mr. Justice Cullity continued on and found that: 
The total settlement amount of $21.175 million [exclusive of the costs already 
paid] was arrived at after the issues relating to damages had been fully 
canvassed at the mediation sessions and after a recommendation had been 
made by the mediator, Mr. Justice Winkler. On the basis of the material filed – 
and the complexity and uncertainty attaching to the issues relating to damages - I 
am satisfied that it is reasonable and in the interests of the class that it should be 
approved, and that it is not necessary to delve deeply into the course of the 
negotiations between the parties and their counsel. On this question, and in the 
circumstances of this case, I believe I should give considerable deference to the 
recommendation of class counsel and the supporting affidavit sworn by one of 
their solicitors. (para. 28) 
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and 
I am also satisfied that this is pre-eminently a case in which a cy pres distribution 
would be the appropriate method of providing benefits to the class. The class is 
too large and the settlement amount too small to make a distribution of even an 
equal amount to each class member a reasonable, and an economically viable, 
alternative. The distribution proposed in the minutes of settlement would require 
the settlement fund - net of the fees of class counsel and the payment to the 
Class Proceedings Fund - to be paid to the United Way of Greater Toronto 
(“United Way”) in trust to be invested and the income applied to form part of its 
Winter Warmth Fund program and, by so doing, to assist needy customers of the 
defendant to pay their gas bills. (para. 30) 

46. At the conclusion of his Endorsement, Cullity J. indicated that while he was 

satisfied as to the appropriateness of the overall level of the settlement, there 

were several matters that he wished to have addressed in more detail. 

47. First, he asked for more information about the nature of the Winter Warmth Fund, 

and whether it will have a continuing role and need and use for the proposed 

endowment. 

48. Second, he required more detail and justification for the level of fees to be paid to 

class counsel. 

49. Finally, he sought more information and justification for the amounts being 

claimed as compensation for Mr. Garland, the representative plaintiff. 

50. As set out above, the parties agreed to amendments to the Minutes of Settlement 

and filed those, along with additional Affidavit evidence, with the Court.  After 

class counsel and Mr. Garland had filed additional information supporting the 

settlement, and their fees, parties appeared again before Mr. Justice Cullity on 

November 21, 2006. 

51. Following that hearing, Cullity J. issued Reasons for Decision on December 8, 

2006 in which he approved the Amended Minutes of Settlement, finding that he 
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was satisfied that the Winter Warmth Fund was an appropriate recipient of the cy 

pres distribution. 

52. Based on the additional facts presented to him, Cullity, J. determined that the fee 

being paid to class counsel is reasonable and ought to be approved.  He 

determined that, once appropriate adjustments were made to the time docketed 

by class counsel, the proposed fees represented a multiplier of 2.78 times the 

docketed value of the time and this is reasonable in the circumstances of this 

case. 

53. As part of his decision, however, Cullity J. limited the compensation to Mr. 

Garland to $25,000.  It is that finding that is currently under appeal. 

54. Among other things, the effect of the Court-approved settlement in this case is 

that any future claims by customers related to the LPP are now barred, unless a 

party has given explicit notice that it wishes to be excluded from the settlement 

so that it can pursue its own specific claim.  Only four account-holders have 

given notice that they are opting out of the settlement and the Company does not 

expect that the individual claims of those persons, even if successful, will result in 

any material amounts. 

B)  Prudence Of The Settlement 

55. Apart from the factors cited by Cullity J. in approving the settlement, as set out 

above, and as described in his September 25, 2006 Endorsement and his 

December 6, 2006 Reasons for Decision, there are a number of other facts and 

circumstances which demonstrate the fairness and appropriateness of the 

resolution that was reached. 
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56. From the Company’s and ratepayers’ perspective, the settlement is fair and 

appropriate because it takes away the risk that was inherent in proceeding to 

trial.  

57. There was every expectation that the action would be certified as a class action.  

This expectation seems all the more reasonable in light of the recent decision of 

the Ontario Court of Appeal in Markson v. MBNA Canada, where the Court 

overturned decisions of the lower Courts and held that a class action asserting 

that credit card customers had been charged interest in excess of the limit 

prescribed by section 347 of the Criminal Code can proceed as a class action.  

Similarly, the British Columbia Court of Appeal recently allowed a class action by 

customers of a payday loan company to proceed, taking a very broad view of the 

ambit of section 347 of the Criminal Code and relying upon the Supreme Court 

decisions in the Garland proceeding (see Kilroy v. A OK Payday Loans Inc., 

March 21, 2007).   

58. As set out above, and in Ms Fong’s Affidavit, the plaintiff was seeking more than 

$70 million in damages, plus interest and costs. 

59. In terms of interest, the plaintiff was seeking compound interest at a high rate for 

the entire period in question (some of which goes back 12 years and all of which 

goes back more than 5 years).  Any award of damages would, therefore, have 

been substantially increased with the addition of the appropriate amount of 

interest. 

60. In terms of costs, the plaintiff’s counsel had docketed in excess of 11,000 hours 

to the matter, valued at more than $4 million (without interest).  Like any other 

plaintiff, Mr. Garland (or the class) would have been eligible to receive 

compensation for their costs, at least on a partial indemnity basis, if they had 
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succeeded at trial.  Of course, the plaintiff’s legal costs would have increased if a 

trial had taken place.   

61. In these circumstances, even a modest award of damages against the Company 

would have become a large overall award, when interest and costs are included. 

62. Of course, the plaintiff was not seeking a “modest award”.  To the contrary, the 

plaintiff was taking the position that a large proportion of the LPPs collected 

during the 1994 to 2002 period was subject to repayment.  With interest and 

costs, the plaintiff’s “best case” scenario could have led to an award of between 

$70 and $100 million against the Company. 

63. There were a number of issues that would have impacted on the amount of any 

damages award.  These related to the determination of which LPP transactions 

might have to be refunded, and in what amounts.  Among the main issues were:  

(a) The determination of the date on which credit was advanced to a 

customer.  This would impact on the effective rate of interest as of the 

date of repayment and the number of transactions that could potentially 

have been in breach of section 347 of the Criminal Code.  Essentially, the 

later it is determined that credit was advanced, relative to the repayment 

date, the higher the effective rate of interest will be. 

(b) The determination of whether credit was being advanced for gas 

(commodity and distribution charges) only, or for all items on the 

customer’s bill.  If credit advanced was for the gas charges only, then the 

effective rate of interest would be higher because the amount of the LPP 

would be compared to a smaller principal amount.   
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(c) The determination of whether any refund that a Court might order would 

be for the full amount of the LPPs paid or just the amount in excess of a 

60% effective rate of interest.   

64. Depending on the resolution of each of these issues, the amount of any damages 

award would have varied greatly.  As Ms Fong stated in her Affidavit, “[t]here is 

little or no caselaw regarding the damage issues.  It is impossible to say with any 

degree of confidence how much would be awarded if the case went to trial.”  It is 

certainly fair to state, though, that parties recognized that there was a real risk 

that the plaintiff could obtain a substantial damages award at trial, to which 

interest and costs would be added.  Indeed, there is no reason that an 

experienced class action jurist and mediator such as Mr. Justice Winkler would 

have recommended the ultimate settlement terms agreed upon had he not 

understood the Company to have faced real risk at trial. 

65. Moreover, even if the Company had been successful at a trial, such that there 

were only modest damages, or even no damages awarded, this would have still 

been a costly process. 

66. First, the Company estimates that it would have cost between $500,000 and               

$7 million to obtain and organize either an additional representative sample of, or 

all of the relevant billing data (which runs to tens of millions of transactions) for all 

of the LPPs charged in the 1994 to 2002 period and to then have the necessary 

actuarial and financial analysis completed. 

67. Second, there would have been substantial expert and legal fees incurred by the 

Company to proceed to trial.  Given the history of the case, it is certainly 

reasonable to expect that the plaintiff would have appealed any outcome that 

was deemed unsatisfactory, adding to the costs of the proceeding. 
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68. Finally, any award in favour of the plaintiff, no matter how small, would have 

exposed the Company to pay some amount of costs to the plaintiff’s counsel. 
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BACKGROUND AND HISTORY OF THE CLASS ACTION SUIT DEFERRAL 
ACCOUNT (CASDA) 

1. The Board first approved the CASDA in February 1995, in response to a request 

from the Company after Mr. Garland commenced his action.  At the time, the 

account was intended to record the costs arising from the Company’s defence of 

the class action, net of any award of costs by the Court in favour of the 

Company. 

2. In its E.B.R.O. 490 case (F1996), the Company proposed to continue the 

CASDA, indicating in prefiled evidence that its LPP is consistent with the 

Government’s Guidelines and that it had been reviewed in a number of 

proceedings by the Board and found to be just and reasonable.  The Company’s 

prefiled evidence also indicated that “Consumers Gas will continue to apply the 

late payment penalty as a means of ensuring that all customers pay promptly so 

as to minimize the costs of carrying and collecting accounts that must be borne 

by all customers in rates charged for the sale of natural gas”.  In the settlement 

agreement in that case, all parties agreed to the continuation of the CASDA and 

no party took issue with the Company’s approach.  In the Decision with Reasons 

in the E.B.R.O. 490 case, it was stated that “[t]he Board anticipates that the class 

action litigation covered by this account will likely be resolved by the end of the 

1996 fiscal year.”  Of course, this did not happen.   

3. Again in its E.B.R.O. 492 case (F1997), the Company sought to continue the 

CASDA.  Again in its prefiled evidence, the Company indicated that “Consumers 

Gas will continue to apply the late payment penalty as a means of ensuring that 

all customers pay promptly so as to minimize the costs of carrying and collecting 

accounts that must be borne by all customers in rates charged for the sale of 

natural gas”.  All parties agreed in the settlement agreement in that case to the 

continuation of CASDA. 
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4. In its Decision in the E.B.R.O. 492 case, the Board allowed the Company to clear 

amounts that had accrued in the 1996 CASDA (which included carry-forward 

from 1995), stating that the amounts in the account had been prudently incurred. 

5. The Company applied again in its E.B.R.O. 495 case (F1998) to continue the 

CASDA.  The Company indicated in its prefiled evidence that “Consumers Gas 

will continue to apply the late payment penalty as a means of ensuring that all 

customers pay promptly so as to minimize the costs of carrying and collecting 

accounts that must be borne by all customers in rates charged for the sale of 

natural gas”.  All parties agreed in the settlement agreement in that case to the 

continuation of CASDA. 

6. In its E.B.R.O. 497 case (F1999), the Company applied to continue the CASDA.  

Again in its prefiled evidence, the Company indicated that “Consumers Gas will 

continue to apply the late payment penalty as a means of ensuring that all 

customers pay promptly so as to minimize the costs of carrying and collecting 

accounts that must be borne by all customers in rates charged for the sale of 

natural gas”.   

7. During the hearing of E.B.R.O. 497, the Board considered the issue of whether 

CASDA should be cleared to rates.  One party (OCAP) took the position that no 

decision should be made on that clearance until the Supreme Court of Canada 

issued its then-pending decision.  In its Decision with Reasons in the                     

E.B.R.O. 497 rate case, the Board agreed that it was appropriate to wait to see 

what the Supreme Court’s decision said, because it could result in a cost award 

in favour of the Company that would offset amounts in CASDA.  Of course, given 

that the plaintiff was successful in the first proceeding before the Supreme Court 

of Canada, there was ultimately no cost award in favour of the Company. 
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8. In its RP-1999-0001 rate case (F2000), the Company proposed to continue the 

CASDA and to clear amounts that had accumulated in CASDA to date.  In its 

prefiled evidence, the Company indicated that “Enbridge Consumers Gas will 

continue to apply the late payment penalty as a means of ensuring that all 

customers pay promptly so as to minimize the costs of carrying and collecting 

accounts that must be borne by all customers in rates charged for the sale of 

natural gas”. 

9. All parties agreed, in the settlement proposal for the RP-1999-0001 case, that all 

amounts in CASDA, including amounts that had accrued in 1998, should be 

cleared to rates.  The Board approved this settlement proposal. 

10. In the Company’s RP-2000-0040 rate case (F2001), all parties agreed in the 

settlement proposal that the CASDA would be continued and that balances in the 

existing CASDA would be cleared to rates. 

11. In the Company’s RP-2001-0032 rate case (F2002), all parties again agreed in 

the settlement proposal that the CASDA would be continued and that balances in 

the existing CASDA would be cleared to rates. 

12. In the Company’s RP-2002-0133 rate case (F2003), all parties again agreed in 

the settlement proposal that the CASDA would be continued and that balances in 

the existing CASDA would be cleared to rates. 

13. In the Company’s RP-2003-0048 rate case (F2004), all parties again agreed in 

the settlement proposal that the CASDA would be continued and that balances in 

the existing CASDA would be cleared to rates. 

14. It appears, therefore, that there has been no principled objection on the part of 

stakeholders or the Board to the clearance of amounts recorded in CASDA.  It is 
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submitted that there is no principled reason to treat the 2006 and 2007 CASDA 

any differently. 

15. Copies of the prefiled evidence, settlement proposals and Board decisions 

referred to above related to CASDA are included as Exhibit C, Tab 1, Schedule 

29.  

16. Union Gas has a similar deferral account related to its LPP litigation.  Union Gas 

has received Board approval to clear the balances in that account in each of 

2005 and 2006.   

17. As outlined above, after the Supreme Court of Canada’s second Garland 

decision, the plaintiff brought forward its cost claim and the parties agreed to 

settle the costs award for the amount of $825,000.  The Company subsequently 

applied to the Board, as part of its F2005 rate case, to expand the scope of 

CASDA to include the plaintiff’s legal costs. 

18. The Board approved this request in its Reasons for Decision in the                                 

RP-2003-0203 rate case, dated December 3, 2004.  The Board’s decision was 

that the amounts of the payments towards the plaintiff’s legal costs could be 

included in the CASDA, but that any decision as to the recovery of such amounts 

in the CASDA would be made in a subsequent proceeding. 

19. A copy of the Board’s Decision and Accounting Order in the RP-2003-0203 rate 

case is included as Exhibit C, Tab 1, Schedule 30. 

20. In its EB-2005-0001 rate case (F2006), the Company requested that the actual 

amount recorded in the CASDA be cleared to rates in 2006.  The issue was 

settled as follows: 
 

The parties agree that no amounts in the 2005 CASDA shall be cleared in the 
2006 Test Year but, rather, all amounts recorded in the 2005 CASDA at 
December 31, 2005 should be transferred to a 2006 Test Year CASDA in which 
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further amounts attributable to the litigation, and the judgment, if any, will be 
recorded. 

21. In the Settlement Proposal for the EB-2006-0034 rate case (F2007), parties 

agreed to the establishment of the 2007 CASDA (Exhibit N, Tab 1 Schedule 1, 

Issues 3.12 and 3.13) and agreed that amounts in CASDA would be addressed 

by the Board in a future proceeding.  The 2007 CASDA now includes all amounts 

that had been accrued in the 2005 and 2006 CASDA.   

22. The total amount recorded in the 2007 CASDA, as of August 1, 2007 is a debit of 

$24,220,000. This figure breaks down as follows: 

• $9 million payment to the Winter Warmth Fund; 

• $11,082,500 for class counsel’s legal costs disbursements and  
compensation; 

• $1,917,500 payment to the Class Proceedings fund; 

• $859,510 for the Company’s legal, actuarial and consulting and expert 
costs of defending the Garland proceeding from 2004 onwards; 

• $678,090 for data extraction, analytical services and media notices; and 

• $682,400 for interest 

23. There may be small additional amounts added to the 2007 CASDA, related to  

Mr. Garland’s appeal to be heard until late 2007.  These additional amounts are 

not expected to exceed $15,000. 

24. Enbridge Gas Distribution seeks approval of the above total and constituent 

elements being included in the 2007 CASDA. 

25. In the event that there is no final Order in this Application prior to                          

December 31, 2007, Enbridge Gas Distribution request that the 2007 CASDA be 

continued in 2008. 
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CLEARANCE OF THE 2007 CASDA 

1. In July 2006, the Company informed the Board of the settlement reached with 

class counsel and sought the Board’s guidance as to how to proceed to apply for 

the clearance of the CASDA. 

2. By letter dated August 17, 2006, the Board stated that the final costs should be 

booked into the CASDA and recorded once the Court approves the settlement 

(which occurred in December 2006).  The Board further stated that: 
While some issues raised by the class action may be relevant to other utilities, 
the Board believes the most efficient way of proceeding is by way of a specific 
utility application.  The Board expects that in the first application filed both the 
general issues of principles to be applied and the specific circumstances of the 
applicant would be considered.  The Board would not expect such an application 
to be filed prior to the final disposition of the matter before the courts and would 
prefer that the matter not be combined with any other rate application of the 
utility. 

3. A copy of the Company’s letter to the Board on July 20, 2006 and the Board’s 

August 17, 2006 letter in response are included as Exhibit C, Tab 1, Schedule 

31. 

4. The Company requests that the actual amount recorded in the 2007 CASDA as 

of the date of the decision in this proceeding, including interest, be cleared to 

ratepayers in equal amounts over an eight year period from 2008 to 2015.  

Spreading the recovery over eight years will avoid any possibility of rate shock 

impacts, and is consistent with the fact that the LPPs at issue were collected over 

an eight year period from 1994 to 2002.  The Company requests that interest 

continue to accrue, in the ordinary fashion, on the remaining balance in the              

2007 CASDA until it is fully cleared in 2015. 

5. The recovery of the 2007 CASDA from ratepayers through an eight year annual 

clearance would be allocated in the same manner as LPP revenues were 

credited to ratepayers in relevant years.  Specifically, the allocation of the 

recovery of the 2007 CASDA would be done on the basis of the number of 
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customers in each class, which is the methodology that the Company has used 

to allocate late payment revenues to the rate classes in the Board-approved fully 

allocated cost study.   

6. The balance in the 2007 CASDA, including accrued interest, will be cleared in 

equal amounts for eight years, beginning in 2008, at the same time as deferral 

and variance accounts are cleared each year.  The combined clearance would 

appear as a one-time adjustment each year on the customers’ bills.  For each 

year’s clearance, the Company will allocate the amount to be cleared to the rate 

classes based on the number of customers in each rate class in that year.  

Subsequently, the Company will determine unit rates based on customers’ actual 

volumes for the year of disposition. 

7. In general terms, the recovery of approximately $3.5 million per year over five 

years equates to approximately $1.90 per year per customer (or 16¢ per month).  

Given that the large majority of the Company’s customers are in Rate 1, most of 

the recovery will come from that rate class.  

8. The circumstances of this case, as set out in the Company’s prefiled evidence, 

and the attached additional Exhibits, support the Company’s application for full 

recovery of the amounts recorded in the 2007 CASDA. 

9. In summary, there are many reasons why it is appropriate that the amounts in the 

2007 CASDA be cleared into rates, including: 

(i) The LPP that was at the root of the Garland proceeding was implemented 

in accordance with Government policy and was approved by the Board on 

an annual basis; 

(ii) The LPP was in the public interest because it protected ratepayers who 

pay their accounts on time; 
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(iii) The LPP used by the Company was consistent with LPPs used by other 

Ontario utilities at the relevant time; 

(iv) The Company acted in good faith at all times and changed its LPP 

promptly when the Board indicated that it was time to do so; 

(v) Ratepayers benefited from the existence and use of the LPP because 

rates were lower over the relevant period than they otherwise would have 

been without the LPP and because the LPP discouraged late payers; 

(vi) Where the Company relies on Rate Orders that are later found to be 

unenforceable or improper, the costs consequences of such should be 

recoverable.  This is particularly appropriate where the intended purpose 

of the Rate Orders is to benefit ratepayers, and they do benefit; 

(vii) For many years, up to 2004, the Company has been permitted to recover 

its costs included in the CASDA, without serious opposition.  There is no 

principled reason to now differentiate that outcome from the payment of 

the costs incurred since that time; 

(viii) The settlement of the Garland class action represents good value for the 

Company and its ratepayers.  It was negotiated by the Company in good 

faith, with no assurances of recovery in rates, which acted as an additional 

incentive to achieve the best deal possible.  It takes away the substantial 

risk that existed of a large unfavourable judgment against the Company;   

(ix) The amounts in the 2007 CASDA are reasonable and justified; 

(x) The amounts in the 2007 CASDA  are current expenses of the Company, 

incurred in the course of its business of the storage, sale and distribution 

of natural gas; and 
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(xi) The amounts included in the 2007 CASDA all result from the Company 

defending its past use of the LPP, something that was implemented in 

accordance with Government policy and something that was approved by 

the Board on an annual basis. 
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4. 7 Late Payment Pemal ty"

The o ue s.t.Lon of the imposition of a penalty for late

payment of bills (also referred to as delayed payment

ren~lty or forfeited discount) rpccivcd considcrabl~

Attention during the hnaring. The Applicant proposed

a latc ' payment penalty of St to app~y when payment in

full is not made within ten days of the date of rendering

of the bi 11 (Exhibi 1: 210, Schedule 2). This would

replace a present charge of 10% applicable in most cases

and a somewhat lower amount applicable to residential

and sffiall commercial and' industrial service in the

Provincial and Grimsby areas.

The primary ol:j (lct!. vc: of this charge is to encourage

customers to pay promptly a nd ~hus minimize the growing

co~t of carrying accounts rece~vable (Exhibit 385, p. 37).

The Applicant submits that these costs as well as extra

ordinary collection costs should be borne by cus t.omez-s

who cause them to be incurred.

The Applicant believes that the 5% late payment charge

will be substanti~lly as effective as the ~resent ~iqher
, -

ch~rge 6ut docs not think thd period of grace should

be extended (Exhibit 385, p. 38). The Applicant believes

that an extension of time for payment would res~lt in

- a n immediate increase in the carrying costs of the

accounts rcceivahlc (Exhibit 385 , p. 38).
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Counsel for the City of Toronto regarded the ).ate p..x :

ment penalty as unreason~ble in that it provides a

p~rverse incentive not to pay promptly once the 10

day gra~e period has elapsed, and as unjust in that it

is not related to the actual costs imposed by' la~e

payers. He submitted that in economic terms the late

~ayment penalty constitutes an exorbitant interest

charge and referred to two ' published articles filed at

the hearing in support of his view . (Tra~script, pp.

524.9-5253) •

He recommended:

ftfirstly, a lS-day due and payable .per i od after
the bill is issued and secondly, that no late .
payment charge for the' first late payment per
year· be made if paid on ·the second bill: thirdly,
a 1.5\ interest charge for the first month overdue
and a 2\ for each month overdue thereafter:
fourtr~y, elimination of net gross terminolo~

'a nd ~nstead the amount should be clearly stated
as an interest charge- (Transcript, p. 5254).

The late payment penalty was the centre of interest, in

the Board's proceedings, for Mr. Segal. In Exhibits 333,

333A and 334, he presented his alternatives to the proposal

of the Applicant. The first alternative suggested

was to charge a simple interest at 24\ on all overdue

account~, calculated on4 daily basis. The second

alternative was to charge a l' flat rat~ charge for the

.f i r s t month and a 1.St flat rate ch~rge for each month

thercaftr.r a full month's intnrest wheth~r pain one'

dilly or JI) dl1ys late. lie nlso recommendC"d that . the' annual

i n t e r es t charge for late payment be s hown•
. •. te;.•+;:yo' ~ '<$"'"~_~
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Board 'Co u ns e l accepted the Applicant's proposal for a 5%

late payment penalty but suggested, among other matters,

an 'a d d i tional modos t, monthly interest ch arqe on arrears

~nd an incrr~sc in the grace Fcriod to 15-25 ~ays.

(

:.'
The late payment penalty charge is a well established and

practical device in widespread use in Ontario and e'lse

where 'to encourage 'prompt payment of utility bills.

Certainly, if a bill is paid very soon after the due date,

the penalty can, if calculated as an interest charge, be

shown to represent a very high rate of interest. However,

111 customers can avoid it by paying their bills on time

and, in the case of the average bill, th~ d~llar amount is

no t; very large. In the ' case of a large hill, the doll az

amount can be very large 'b u t the large-volume customer s

~pparently make a pointo! payinq their bills on time.

":'he large-vo~.ume customers .who intervened in this case did

not object to the penalty charge.

The Board recognizes that a few regulatory Boards and

text-book writers have been critical of a penalty charge

of "t he Yo ind used by the l\pplic,mt. However, the Board

does not think thnt n monetary incentive for prompt payment

is wrong in principle. Interest charged on over-cue

accounts on a daily basis has an appeal on theoretical

rounds, but it gives .little incentive to pay by a named

date, gives little weight to collection costs und seems

complicated . If inte rest is changed on a monthly basis,
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it is sUbject to the same criticism, although not to the

same degree as the ordinary penalty charge. The Board does

not think that total elimination of the Applicant's p€nalty

charge is warranted at this time. An attempt to justify

either its retention or its ~limination by precise cost-

bcne f Lt d a t a would be somewhat unrealistic. The best

information could only be obtained by discontinuing the

practice, assessing the effects and then, if necessary,

restoring it. Without goi~g that far, some useful further

information can be obtained, and the Applicant has under

taken to make further studies. The Applicant has acted

ze asonabLy at this tiine in proposing. tp retain the practi ce

until the Applicant or the Board is satisfied that it does

not serve its intended purpose, and to mitigate its harsh~es s .

On the: c v i dcn cc before it the noard docs not consider the

proposed 5\ penalty excessive.

The Board has considered reco~mendati6ns that the Applicant

be required to extend the period of ·grace from 10 days to

15 days or more, but is unable to find on the evidence that

the lO-day period is unduly harsh. Asked by r~r. Segal if

it were not true that most late payers are welfare recipients ,

old age pensioners or persons living on small fixed incomes

who "i1rc pClyirq this penalty, not h<?cnuse they .:lrc not

hono s t c i t Lzons ... but because of cd r cums t ances beyond

~leir control, find ·themselve~ unable to pay ·o n ~he due

date ... ," ~pplicnnt's witness; Morton, answered that "I

have c~rtainly ~o doubt that spme late payment charges

WQT O co l lec ~ed from t h os e ?eople, howe ver, I would l i ke to
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point out that ... we do. make exceptions and will ~aive ~ne

latc pay~ent pcnalty in the case of old agc pensioners and

people 011 welfare, this type of thing, if we know about

them. It (Transcript, pp. JalO-J8ll.)

The Board commends the ~pplicant for this polic~ and

Qbserves that, except for it, the Doard would have been

more inclined to adopt the suggestions made at the hearing

to extend the grace period for payment of bills. In the

opinion of the Board, the bills should describe the charge

quite plainly as what it is, i.e., . as a late payment

penalty charge, and state clearly and simply how and when

it applies.

4.8 Automatic Adjust~ent Clause

This Board has never specifically approved, for any of the

companies under its juris.diction, an automatic purchased

gas adjustment clause. However, the system of range rates

has enahled the companies to make contracts containing such

clauses ~nd the ~pplicant has done so. It~ stundard clau5e

is as I'c Ll ows :

"In the event of any increase in the cost per Hcf
of gas to the company under its · gas purchase
contracts, pr in the event of any increase in the
cost per Mcf of gas to the company reSUlting from
the application of ~ny valid law, order, rule or
regulation of any legislative body or duly
constituted authority now or hereafter having
jurisdiction, or in the event of any changes in, '
or impositions of any taxes, excises or duties by
any governmental authority during the lifetime
of this con tract, on t h e iMportat ion, transmission~
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MR. SPEAKER 1 OVER THE PAST F!W MONTHS A TASK FORCE

~ ~ ONTARI O PUBLIC UTILITIES, IN CONSULTATION WITH THE

MI NI STRY OF ENERGY 1 HAS L~D T6 DEVELOPMENT OF A SET OF

v QL UNTARY GUiDELINES DEALING WITH THE CREDIT 1 COLLECTION ARD

, ij7- a FF PRACTICES OF PUBLIC UTILITIES.

THE TAs~ FORCE I NCLUDED RE?RESENTATIVES OF THE

0i'fA RI O NATURAL GAS ASSOCIATION, THE ONTARIO MUNIiIPAL WATER

ASSOCIATI ON1 THE ASSOCIATION OF MUnICIPAL ELECTRICAL

UT I LITI ES1 THE ONTARIO MUNICIPAL ELECTRICAL ASSOCIATION AND

nNTARI O HYDRO.

IT IS MY HOPE AND EXPSCTATION THAT THESE

GUI DELI NES WILL BE ADOPTED BY MOST OF THE PUBLIC UTILITIES

;N ONTARIO OVER THE NEXT FEW MONTHS·

WHILE THE NUMBER OF COMPLAINTS ABOUT PUBLIC

UTI LITY CREDIT 1 COLLECTION A~D CUT-OFF PRACTICES HAS ALWAYS

BEEN VERY SMALL COMPARED TO THE TOTAL NUMBER OF CUSTOMERS I

PRESENT PRACTICES OFTEN VARY WIDE~Y AMONG UTILITIES 1 AND AT

TIMES HAVE NOT REFLECTED FUL~ A?PRECIATION OF THE CONSUMER'S

POINT-OF-VIEW.

As A RESULT 1 THE FUB L!C UTILITIES ON THE TASK

F ~ R C E HAVE DISCUSSED WAYS TO IMPKovE THEIR OFERATIO~S ON

SUC H HATTERS AS:
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HOTICE TO CU~TOMERSI Ann OTHER AF

IHbIVIDUALS~ BEFORE·SERVICE CURTA

' CUT- OFFS;

THE .ROLE OF SECURITY DEPOSITS AND SUCH

RELATEb MATTERS AS THEIR NECESSITY J SIZE J

METHOD J AND TIMING;

STANDARD POLICY ON LATE PAYMENT CHARGES; AND 1

' THE ADJUSTMENT OF OVER AND UNDE~-BILLING.

THE VOLUNTARY GUIDELINES DEVELOPED FROM THE TASK

FORCE ARE CONSISTENT WITH BILL 163 J THE RESIDENTIAL

TENANCIES ACT· THEY SET OUT THE MANNER IN WHICH IT IS '

RECOMMENDED THAT PUBLIC UTILITIES PROVIDE STANDARD SERVICES

TO THE PUBLIC AS FOLLOWS:

. 1.

2·

CREDIT CHECKS

UTILITIES SHOULD ADVISE THE CUSTOMER WHEN

CONSUMER CREDIT REPORTS ~RE BEING OBTAINED;

SECURITY DE~OSITS

RESIOENTIAL CUS70MERS SHOULD BE REQUIRED TO

GIVE SECURITY DE?OSITS ONLY WHEN THERE IS

REASONABLE DOUBT THEY WILL PAY THEIR BILLS;

DEPOSITS BY RESIDENTIAL CUSTOMERS SHOULD BE

REFUNDED AFTER TWO YEARS OF SATISFACTORY

, PAYMENT RECORD HAS BEEN ESTABLISHED;
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03.

REASONS SHOULD BE GIVEn BY oUTILI~ °

ASKED BY CUSTOME~SJ FOR REQUESTI,

FOR REFUSING TO REFUND - SECURITY DEPOSITSj

INTEREST SHOULD BE PAloD ON DEPOSITS HELD BY

UTILITIES FOR SIX MONTHS OR "ORE;

BILLING E~RORS

RESIDENTIAL CUSTOMERS SHOULD NOT} IN MOST

CASES} BE CHARGED RETROACTIVELY MORE THAN TWO

YEARS FOR BILLING ERRORS THAT WERE IN THEIR

FAVOUR; CASES IUVOlVING FRAUD WOULD GO BACK

S~X YEARS} HOWEVER;

RESIDENTIAL CUSTOMERS OVER-BILLED WOULD BE

COMPENSATED FOR UP TO A SIX-YEAR PERIOD

RETROACTIVELY;

LATE PAYM~NT CHARGES

LATE PAYMENT CHARGES SHOULD NOT BE IMPOSED IF

PAYMENT IS MAILED WITHIN 16 DAYS OF THE

BILLING DATE ;

LATE PAYMENT CHARGES SHOULD NOT EXCEED

5 PERCENT; AND
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5. DISCONNECT NOTICES

PISCONNECT NOTICES SHOULD BE GIVEN AT LEAST

SEVEN DAYS BEFORE CUT-OFF. LANDLORDS AND

TENANTS WHO ARE "NOT UTILITY CUSTOMER~ BUT

HAVE AN I~TERESTJ SHOULD~ IF THEY HAVE

REQUESTED IN ADVANCE, ALSO RECEIVE SEVEN DAY~

.NOTICE BEFORE CUT-OFF;

IMMEDIATELY PRIOR TO ANY CUT-OFF, REASONASLE

EFFORTS SHOULD BE MADE BY THE UTILITY TO

ESTABLISH PERSONAL CONTACT WITH THE CUSTOMER

AND THE OCCUPANTS OF THE BUILDING;

ME~BERS WILL NOTE THIS IS CONSISTENT WITH

BILL 163~ THE HESIDENTIAL TENANCIES ACT J IN

WHICH THE INTEREST OF TENANTS IS BEING

PROTECTED· -

I AM CONFIDENT THAT T~ESE GUIDELINES WILL INCREASE

CONSUMER UNDERSTANDING hND CONFIDENce IN THE CREDIT~

COLLECTIO~ AND CUT-OFF PRACTICES OF THEIR PUBLIC UTILITIES.

THEY SHOULD ALSO RESULT I N A MORE UN I FORM POL ICY, AN.J;:l

PUaLICLY-RECOGNIZED PROCESS ACROSS THE PROVINCE.

I WILL BE TABLING, AT THE APPROPRIATE TIME THIS

AFTERNOON J GUIDELINES THAT SET OUT THIS SUGGESTED POLICY IN

MORE DETAIL· I WILL BE COMMUNICATING WITH THE VARIOUS

UTILITY ORGANIZATIONS IN THE PROVINCE J ASKING THEM TO

ENCOURAGE THEIR MEMBERS TO ADOPT AND PUBLICIZE THE

GUIDELINES. I AM TABLING TODAY A SUGGESTED fORMAT WHICH

ANTICIP ATE UTILITIES WILL ADAPT TO SUIT THEIR LOCAL
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THESE GijIDELINES PROVID( MINIMUM ~TAN

RETAIL CREDIT, COLLECTIOU AND CUT-OFF ~HACTICEf

" .

WATER AND ELECTRICITY SUPPLIERS IN ONTARIO. WHILE HANY

UTIUTY SUPpLIER"S HAVE HET OR EXCEE:!)ED THESE STANDARDS FOR

"MANY YEARS, THE GUIDELINES WILL HELP UTILITY CONSUMERS

RECEIVE AT LEAST THE ACCE~TED MINIMUM OF DUE PROCESS IN

THEIR UTILITY PURCHASES. COMPLIANCE WITH THE GUIDELINES IS

NOT LEGALLY REQUIRED, BUT THEY ARE A BENCHMARK OF THE

PRACTICES ACCEPTED AS REASONABLE BY THE MA~ORITY OF UTILITY

SUPPLIERS IN ONTARIO-

" MR. SPEAKER, I WOUL~ LIKE TO EXPRESS MY SINCERE

APPRECIATION TO THE PUBLIC UTILITIES' ASSOCIATIONS AND T~EiR

MEMBERS FOR TAKING THIS INITIATIVE, AND FOR ASSISTING

OFFICIALS FROM BOTH MY MINISTRY AND THE MINISTRY OF CONSUME R

AND COMMERCIAL KELATIONS IN CARRYING OUT THE ~ORK OF THIS

TASK FORC~.

WE ARE VERY FORTUNATE IN THIS PROVINCE TO BE

SERVED BY MEN AND WOMEN, BE THEY AT THE POLITICAL OR

PROFESSfONAL LEVEL, WHO DEDltATE THEIR LIVES TO PROVIDING

ESSENTIAL "PUBLI C UTILITY SERVICES TO THEIR COMMUNITIES. IN

LARGE PART, IT IS A DECENTRALIZED DECISION-MAKING SYSTEM

WHICH SERVES THIS PROVINCE WELL· AND Ii IS ONE OF WHICH WE

CAN BE JUSTLY PROUD· IT IS FOR THIS REASON - AS WELL AS THE

FACT THAT CREDIT, COLLECTION AND CUT-OFF PROBLEMS AFFECT

ONLY A VERY SMALL PERCENTAGE OF UTILITY CUSTOMERS - THAT

VOLUNTARY GUIDELINES SEE~ HOST APPROPRIATE.
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MAY 1 SAY I ALS0 1 THAT I BELIEVE THES

GUIDELINES WILL PROVIDE A BALANCED ·MEASURE OF

HOT ONLY FOR THE InDIVIDUAL CUSTOMER 1 BUT ALSO TO THE

~RO A D E R PUBLIC INTEREST·
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Board
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~. Other Cha~ges

Section 19(1)of t,he Act empowers the &CJard to makt!

orders ·approving or fixing just and reasonable rates and

other charges far the sale of gas.·

Three subjects related to ·other charges· were

discossed 1n the current proceedin~ (i) late payment

penalties. (ii) security deposits, and (iii) credit

checks.

The Board invited parties interested In these

subjects to address the scope of the Board's jurisdiction

with respect to these matters.

First, it is clear from paragraph (cl of

subsection 7 of section 19 that ·prompt payment discounts

or delayed-payment penaltie~· ~all within the scope of

what the Legislature intended by th~ words ·other

charges·. Secondly, the Board'~ jurisdiction with

respect to security deposits was dealt with In

£~B,R.O. 314-11 dated November 24, 1977, where the Board

found that it had no jurisdiction ·t o adjudicate on the

subjec~ of security deposits.

Mr. Horton testified, tbat the. majority of credit

checks are ~btained when the Applicant 15 selling

merchandise to customers. Since such credit checks are

not in the nature of a charge for the sale of gas the

Compan~'s practises with respect to credit checks do not,

in the opinion · of th~ Board, fall within the Board's

jurisdiction.
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S. General Review

- (3 -

AI part of Exhibit 136, the Applicant filed its

proposal for changes respect to l·ate. payment penalties.

These chanqes ariae · from qUiaelines issued as ~he result

of discussions among the gas utilities in Ontario an~ the

Ministry ot Energy. In accordance with the 9uidelines,

Consumers' proposes that Rate Schedules 11, .3, '4 and '6

be change~ so that the tim. period before a late payment

penalty is .char qed ~il l be 16 days instead of 10 days .

The above guidelines alao dealt with the subject of

security deposits and credit checks and the Board n~es

the Applicant's undertakinq to abid.• by theaeguidelines.

reference. However, in the case of natural gas

Hr. Johnston, M.P.P. in his submission observed that

there might be value in a proceeding concerned with a

general review of the princ~ples ·of costing and pricing

with rea~ct to natural gas·. This observation may

arise, in part, from the fact that the Board has

~ornpleted such ·. revie~ in the case of electricity. That

review Brose from a reference by the Minister of Energy

to the Board of the principles of power costing and

ratemaking appropriate for use by Ontario Hydro. The

Board had not considered Buch Datters prior to thAt

distributors in Ontario, the Board examines in detail the

basis of cost allocation and rate cesign for each company

I'--- --=------_~-
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Standard Application of Rates and Charges Section II
Page 2

*********

5.

6.

7.

8.

9.

10.

Where the SupplyAuthorityhas established optional TOU rates, an
amount representing the additional monthly cost associated with the
use ofTOU metering equipment over non-TOU metering
equipment is to be included in the charges to the customers
choosing these optional rates, either through the optional rates or
through a capitalcontribution.

Electric service shall be provided at the voltages and numberof
phases as available from the SupplyAuthorityfor residential,
generalservice, commercial, industrial, or for specialpurposes.

There shall be no undue discrimination amongcustomers of the
SupplyAuthorityas to rates, chargesor service.

As outlined in Section 3(1) of the Municipal Franchises Act, R.S.O.
1990 c.M.55, no person shallacquire the right to supplyto
inhabitants of a municipality any energy, unless a by-law has been
assented to by the municipal electors.

As a result, unless such a by-law has been assented to, no customer
of the SupplyAuthority shall resell any energy supplied by the
Supply Authority. It is the responsibility of the SupplyAuthority to
ensure that any submetering arrangement is not a resale. The
Attorney General is responsible for the prosecutionof a customer
who is accused of reselling electricity. For further information,
refer to Example 1 of SectionX - Examples and Explanatory
Notes.

As outlined in Section 50 of the Public Utilities Act, R.S.O. 1990
c.P.52, the SupplyAuthorityhas the right to free access to a
customer'spremises for the inspection and reading of meters and
other equipment and the removal ofthe same, if deemed necessary.
Normally, meters should be read bya representative of the Supply
Authorityat least once a year.

Bills are due when rendered by the SupplyAuthority. A customer
may pay the bill without the application of a late payment charge up
to a due date, which shall be a minimum ofsixteencalendardays
from the date of mailing or hand delivery ofthe bill. This due date
shall be identified clearly on the customer's bill.

Time-of-use
metering costs

Supply
voltages

Non-dis
crimination

Resale
restrictions

Access to and
inspection of
equipment,
including
meters

Payment of
bills
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Standard Application of Rates and Charges

Where payment is made by mail, payment willbe deemed to be
made on the date post marked. Wherepayment is made at a
financial institution acceptable to the SupplyAuthority, payment
will be deemed to be madewhen stamped/acknowledged by the
fmancial institution or an equivalent transactionrecord is made.

A partialpayment will be applied to any outstanding arrears before
being applied to the current billing, unless special considerations
have been made by the SupplyAuthority. For further information,
refer to Example 2, Section X • Examples and Explanatory Notes.

Section II
Page 3

*********

11.

12.

Where the total amount of the billhas not been paid withinthe time
outlined in Clause 10, a one time 5% late payment charge shall be
applied to the amount ofthe bill outstanding on the due date
exclusive of any applicable taxes (eg. G.S.T.) as well as the arrears
from previous billings. The charge is intended to cover part of the
costs associated with collection efforts created by customers
delinquent on their accounts. It is not an interest charge. For
further information, refer to Example 3, Section X - Examples and
Explanatory Notes.

Steps should be taken by the SupplyAuthorityto collect the total
amount of the bill, ifnot paid within the time outlined inClause 10.
A collection of account charge maybe made if a representative of
the SupplyAuthority is dispatched to collect the account. However,
this charge shall only be applied if the SupplyAuthority is
successful in collecting an acceptable portion of the account. The
customer shall be subjecteither to a collection of account charge or
a reconnection charge, as outlined in Clause 14, in any billing
period, unless partialpayments of the account have been accepted
by the Supply Authority. If partialpayments have beenaccepted
through a collection trip, more than one collection ofaccount
charge or a reconnection charge may be made in one billing period,
but the number of such charges should not exceed the number of
partial payments received by the SupplyAuthority.

Late payment
charge

Collection of
account
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Standard Application of Rates and Charges Section X
Page 1

*********

SECTION X EXAMPLES AND EXPLANATORY NOTES

1. Resale Restrictions - SectionII Clause 8

Subject to the passing of the appropriate by-law mentioned in
Section II Clause 8, where a multi-unit establishment e.g. apartment
building, shopping plaza, office building, is supplied through one
service and metered on a bulk basis, the customerof the Supply
Authority (e.g. the landlord) can not resell the electric power and
energy to the tenants.

The Supply Authority should clearly stipulate the resale restrictions
in anycontractual arrangements madewith its customers.

The customer may collect the amount billed by the Supply
Authority from the tenants in one of the following ways:

-include the amount billed by the Supply Authority inthe
total costs and recover it in the rent paid bythe tenants;

or

-allocate the amount billed by the Supply Authority among
the tenants based on the number of apartments, stores,
offices etc., or based on squarefootage of use by tenantsor
by means of individual unit meters.

Where individual unitmeters are used, the owner of the meters
must be registered with Industry Canada and the meters must meet
Industry Canada's specifications. The amount collected from the
tenants for electricity consumed must not exceed the amount billed
by the Supply Authority.

Resale
restrictions
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Standard Application of Rates and Charges Section X
Page4

*********

3. Late Payment Charge - Section II Clause 11

The late payment charge is implemented according to the voluntary
Residential Guidelines for Credit. Collection and Cut-OffPractices
of Public Utility Suppliers tabled in the Ontario Legislature in 1978.

The late payment charge is applied whena customerdoes not pay
its bill prior to the due date. It is a one time flat rate chargeset at
5% and is applied onlyto the amount outstanding on the due date
exclusive of any applicable taxes as well as previous arrears. As a
result of a customer's action (or inaction) inthe payment of its
account, the Supply Authority must provide services beyond the
routine collection activities. Legally, it is considered to be a pre
estimate of damages and therefore should be a reasonable and
conscionable amountto cover the costs associated with collection
and reconnection activities related to non payment of account.

As shown in the previous Example 2, inthe late payment charge
associated with Bill 1, if there was no partial payment, it would
have been $9.60. This is calculated on the amount charged for the
electricity consumed and other services suchas the water heater
rental ($192.00) but excludes the G.S.T. amountof$13.44.

Because of the partial payment, the actual late payment charge of
$1 .52 is based onlyon the $30.44 outstanding arrears after the due
date.

The late payment charge shown in Bil12 is calculated as 5% of the
amount charged for the electricity consumed and other services
such as the water heater rental exclusive of any arrears, i.e. 5% of
($243.96 - 31.96) = $10.60.

Late payment
charge
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December 21, 1988.
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D A. Dean
Presiding Member

a.x.a. Higgin
Member

E.B.R.O . 452

IN THE MATTER OF the Ontario Energy
Board Act, R.S.O . 1980, Chapter 332;

AND IN THE MATTER OF an application by
The Consumers' Gas Company Lt~. to the
Ontario Energy Board, under sections
15(8) and 19 of the 's aid Act" for an
Order or Orders approving or fixing
rates and 'ot he r charges for the sale
and transportation of 9 a,s • -

BEFORE:
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Late p~yment penalty
Minimum bill provisions
Unbilled and unaccounted for gas (UUF)

Compressor fuel gas

Backstopping Service Charge
Unauthorized Overrun Ch~rge

Transportation Service Charg~

This Chapter deals with the following matters:

This subject was added to the list of Phase II
issues at the request· of Julius C. Olsen wh!,
was given late intervenor status . Mr. Olsen
did not appear as a witness but was represented

by Dr. R.E. Horwood of the ' Public Interest

Advocacy Centre, Ottawa.

( i ).

(ii)

(iii)

(iv)

(v)

(vi)
(vii)

. 16. OTHER RATE-REUTEo MITERS

Late Payment Penalty(1)

16.1

16 .2

l
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DECISIO!\ ~1TH REASO\S

positions of the Parties
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Julius C. Olsen

Mr. Olsen stated that his January 198B Consumers
Gas bill arrived at his house on January 27,
1988 with II due date of January 29, 1988. He
was charged a penalty for late payment of this
bill. The pill indicated that Mr. Olsen's
account showed II credit balance after payment

of the Decembe.r bi 11, 1. e ., before charl1es for
January 1988. Consumers Gas admitted under
croSs examination that Mr. Olsen'~ payment
record .had been good .

Mr. Olsen objected to the late payment penalty
in correspondence with· the Miriistry of Consumer
and Commercial Relations and with Consumers
Gas. By letter dat~d July 29, 1986 to the
Board Secretary, he requested that the matter
of late payment penalty be addressed in this
hearing.

..

16 .3

16.4

16.5 The Company's policy is that custo~ers on Rates
1,2,3,6 and 9 have 16 days from the date of
mailinq or hand delivery to pay the full amount
due, fa1l1n9 which a one~time penalty of 5
percent of the current amount bliled is payable.

If payment of the b111 is mailed, the penalty

is payable .if the postmark date is l.ater than
the due date. While Consumers Gas may waive II

late payment penalty, Mr . Olsen objected that a

J

I
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waiver must be i!litiated by the customer, that

the Company's waiv~r policy is not pUblicized,

and that a waiver is aubj ec t to v~gue criteria

and the discretion of Consumers Gas' employees .

Mr ; Olsen submitted that the general commercial

practice is to provide 30 days for bill payment,

with credit card bills having a ranOqe of grace

periods. These typically allow 21 days wi th

varying annual interest rate charges: VISA is

16.5 percent and Mastercard 18. 9 percent.

Ret~il stores hav~ a payment period of 30 days

and an interest rate of 28°, B . pe r ce nt per year.

Gasoline r e t a i Ler s a Ll ow 25 days 'a nd charge 24

percent interest per year ~ Travei c a rd s

generally allow 30 days for paytnent and charge

24-30 percent per year. according to Mr. Olsen.

11
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I,
I

STMt.. • " 'i1M '...
.
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Mr. Olsen stated :hat a late payment pena1ty 

should carry l!l deterrent. penalty rate which

would have the effect of inducinq customers to

pay their bills within the time allowed. It

should be based, he argued, on the cost of

borrowing, with the addition of a detetctent

component.: He cited CRTC tariffs which reflect

the bank prime rate at the high end of the

range plus 7 percentage points as a deterrent,

~dividea by 12 to arrive at the monthly rate.

'~ I n My. Olsen's view, such a formula is prefer

able to a one-time charge fixed at B high

monthly ° deterrent r~te. He ar9ued that the

16.6

16.7

I

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 5 
Page 5 of 13



16.8

16.9

DECISIO~ \\lTH REASOSS

present Consumers Gas one-time, fixed, 5 percent

penalty charge could lead to favourable financ-. .
ing for the Company of II non-payin9 customer I s

bill. Hr. Olsen arque~ that a deterrent of 1

percent per month ' added to the customer I s

~onthly ra~e of bank borrowing would almost

certainly exceed the cost of consumer credit ';

hence. a customer with resources ' to pay only

one bill, would rationally pay his glls bill

first, even without the consequences of discon

nection.

Mr. Olsen submitted that customer expectations,

based .on grace periods allowed in other commer

cial and retail practices, shou~d be the 'start

point for the Company's just an~ reasonable

grace period ' for a . late payment penalty. A ,

grace period of only 16 days is unfair and

unreasonable, according . to Mr. Olsen, since it

places the risk of postal delays on. cus t omers .

He contended tha t even if payment is deemed to

have ~een made on the ~ate postmarked, the

Company had admitted that mistakes are made

when identifying payments reed ved wi th post- ·

marks.

Mr. Olsen fi led a survey by Clarkson Gordon on

post office performance . He 1Ir9ued that while

the petformance fi9ures ' look good, excessive

delays in postal deliveries do occur. .Mr.

Olsen' 5 January bi 11 was an example, where the

/324
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DECISIO~ \l;1TH R.EASO~S

evidence indicated that it had been mailed on

Ja~uary 13, 1988 but had not been delivered to

him in Missi5sauga uhtil January 27, 1988. He

pointed out that the Clarkson Gordon study did ,

not examine deliveries between major urban

centres a~d rural areas. He arq,ued that it, is

unfair and unreasonable to have a orace period

so ~hort that ,some customers may have , to pay , 8

penal~y because of delayed postal deliveries.

As \o/ell, customers may be away and not return

before incurring a penalty charge, in which

event. Mr. ' Olsen sUbmit~ed, it is no answer to

have to rely on a waiver system that favours

the educated ZlOd articulate and is, moreover,

dlscretionary. Hr. Olsen argued 't h a t while he

is articulate. it did not' prevent the levying

of an unavoidable late' payment charge in his

case.

Mr. Olsen submitted that, based on 'the Company's

evidence, extensions of 7, 14 and 21 days to

the grace period would cost the Company $5. $10

and $15 million respectively, assuming e deter

rent penalty charge. On a worst case basis,

the average monthly bill would be increased by

$0 .45, $0.90 or $1.35 respectively. Mr. Olsen

arQued that some 67 percent of low volume

customers now P'sy within the current grace

perio~! If the 9rl!1ce' period were extended and

the penalty charge remained a deterrent, he

claimed that past oehaviour would indicate ,t h a t

/325
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16.11

DEOSIO:-; WTrH REASO~S

a total of some 88 pe~cent of low-volume custom

ers w~uld pay within 5 days, and a totel of 94

percent within 10 days, af,ter a late payment

penalty had been incurred. Mr. Olsen pointed .

out that such a successful deterrent penalty

shows that the Company's costs associated with

late payment penalties are not the costs of

collection of delinquent , accounts. The' t~ue

cost to the Company, he concluded, is simply

the cost of short-term borrowing, ' or long-term

deb~ rolled over .

Mr. Olsen pointed out, however. that the Company

was unable to provide information ' as ·t o the

finan.cing cost of an unpaid ' customer bill of
$100 , $2,00 , $400 or $800 when payment is not

received 3D, 37 or ' 45 days after billing. He
, ,

stated that this information co'u1d enable the

the cost· to the Company if the ' grace period

were exte~ded by 14, 21 and 29 days respectively

to be calculated.

Mr. Olsen requested the Board to . rule that a

late payment penalty shoul~ be based on a

formula tied to a majo r bank' s lending fa te

with a deterrent penalty added; a~~ that the

grace period be eztended to at least 30 days

from the date of e;pected receipt of a monthly

bil.l, or 37 days from the date of billinq,

excluding weekends.
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Consumers Gas

The Company ar~ued that its existing late

P8yn\l~nt charge ' is the resul t of seve r a1 past
proposa~s, , Boa r d decisions a~d government
policies. the most recent being the adoption by
the Company in 1978 of Ontario government

guidelines . The gu.idelines were the result" of

a hsk force of public ' utilities formed by the
Ministry of Energy to .d e ve l op 'a set of volun
tary guidelines dealing ' · with the credit,

. collection and ,cut-off practices of public

utilities: Consumers Gas stated that the
guidelines were minimum standards which the

utilities had the option to adop~.

The then Minister of Energy, th~ Honourable
James Auld, made a statement to the Legislature
.on November 21, 1978, setting out the (jluide
li~es developed by 't he task force and the

Ministry of Energy. He stated that:

Late payment charges should 'no t be ..
imposed if payment is mailed within
16 days of . the billing date. Late
payment charges should 'not exceed 5
percent. .c omp t I ance w.ith the ' guide
lines is not leqally required, but
they are the benchmark of the
practices accepted as reasonable by
the majority of utility suppliers in
Ontario. "

The Company adopted the above guidelines in

E.B.R.O. 369-II and the Board, in its Decision

/327
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16 . 17

16 .18

DECISiOS \l;ITH R£..c.SO\~

in that case, recoQnized the Compa~y·.s under

taking to abide by them, which it has done ever

since.

Consumers Gas argued that no credible ev i de nce

was adduced that would support Mr. Olsen's
'c ont ent i on that the lite payment penalty is

oppressive and udair. The Company cd ticized

the manner in which letters and documents were
filed which, in its opinion, served to'minimize

the weight that should be placed on this

material; since there w~s no witness to attest
to it, t he r e was no opportunity to test the

material by cross-examination.

The Company ar9ued that there is no ~ood reason

to inter fe re with its exi sting p r ac t ice.

However, if the Board is convinced that chanQes

to the existing poi~cy are necessary, Consumers

Gas suggested that the Soard should make a

recommendation to the Ministry of Energy that

the task force be reconvened to reconsider the
existing Quidelines.

Board staff

Boerd Staff submitted that the present number

of days allowed for payment and the level of

the penalty for late payment were appropriate

since both requirements are i-n compliance with

the statement of the Honourable James Auld on. .

November 21, 1978.

/328
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The Board's Findings

I

16.19

16.20

16.21

16.22

DF.CISIOI\ ~1T1I RB.SOSS

Board Staff also considered that the Company's

practice is hir, in that it accepts the post
mark ~ate as the payment · date, and has stated

that it is flexible in applying the late
payment penalty.

Board Staff argued that since the penalty is

applied only once , i t cannot be r e9a rded as an
interest charge; unlike credit card charges, to
be used .a s a form of Company financing.

Mr. Olsen ter~ed the Company's late payment
penalty -opp~essive and uhfair-. 1n the Bo~rd's

opinion. it ~ust be empbasized that the guide
lines proposed by the Ontario governm~nt in
1978, though minimal, were optional guidelines.
In the Board's view, the Coropany can hardly be

criticized for voluntarily adopting and adhering
to the Government' s own guidel ines, in respect
to both the time allowed for payment and the
penalty.

The Board takes the position that the guidelines
ought to be followed unless there is good reason
to change them. The quesHon is whether the

guidelines ought to be reviewed, either in . the

light of the general experience of the past ten

years, or because there is presently significant

pressure from the consuming pUblic that they are
inappropri ate.

/329
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16.23

16.24

DECISIO~ \\:1TH R[..\~'\S

The Board agrees that the late payment penalty

shou~, be large e~ough to deter those customers
who otherwise might be tempted to defer payment.

\

There Vii'!.. no doubt be delays in getting bills

to custo~I:,S, for example. tbrou9h' - postal

dellYs. Howe~er. the imposition of , higher
'cos t s on other 'l1tility customers who manage to

pay thflir bills " in the time allowed. through
, -

extending the 9race period to offset postal
dehys, puts the coat, of those delays where

they are least deserved,·: Furthermore. delayed

bill delivary caused by poit'l ~elays. is

already largely, offset by the Company's willing

ness (Which goes beyond the 1978 voluntary

guidelines) to iccept the date of postmarK ' as
. '

the date of plyment._ The Board ~lso observes

tha t. on the face -~f it. the penal ty. however
determined, appears to be approp-riate in

practice'.

In respect to the Company's right .to exercise

discretion to waive it~ rules of payment. the

quesl:!on of whfJther Consumers GalS should have

exercised that discretion in Mr. Olsen's favour

was not an is~ue in this hearing: the issue was
whether the Company .hould be Ible to exercise
discretion on the blsis of unpublished criteria .
It seems to the Board ' t o be r••sonable that the

Company reserve to 1tlelf the discretion to

mitiglte its own payment rules. To publish, in

advance, the terms under which it would be

1330
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prepar~d to re l az those rules would, in the
Board's opinion, be an invitation to abuse; the

deterrent would be weakened~

The Board 'deelines to meet Hr. Olsen's request.

The Company's late payment ~o1iC]' vill remain
unchanged.

While the Board may be prepared to support a
recommendation t.o the Ministry 'of EnEtrgy ' that

·t he task force be reconvened, as propo.ad by

Consumers Gas, the Board would need to be

convinced be(orehand that there. was I consider

able body of informed public opinion that such

a review'is justified. On the basis of this

case, which heard evi~ence put forward by the

Public .Interest Advocacy Centre on behalf of
only one member of the consUlIIing public, the
BOlrd remains unconvinced that such a review
can be supported at the present time.

/331

In the May.. Decision, the Board accepted the

concept of . a minimum bill ' but rejected

Consumers Gas' proposals on the qlound that

they went beyond recovery of fixed costs. The

Board direct~d the company ' to include in its

proposals for this hearin9 a minimum bi 11 pro

vision that more closely matc~ed the recovery
of fixed costs.

OECISIO:-: \l1T11 R.EA$O~S
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Ontario
Energy
Board

In the matter of the
Ontario Energy Board Act
and
In the matter of an
application by

Union Gas Limited

for
Rates
(Re: Rate Design)

E.B.R.O 41O-II A/B/C
E.B.R.O 411-II A/B/c
E.B.R.O 412-II A/B/c
E.B.R.O 412-III
E.B.R.o. 429
E.B.R.O 433
E.B.R.O 438
E.B.R.O 439
E.B.R.O 413
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7,2 The NFU requested intervenor status in these

proceedings because of the following concerns:

7.1 The NFU intervened in this proceeding for the

specific purpose of requesting that Union's

billing practices and treatment of~t

~s be revised.

DECISION WITH REASONS

billing

noting

periods

to extend its

to 30 days I

have payment

the NFU wanted Union

period from 17 days

that most businesses

of 30 to 90 days; and

7 • OTHER ISSUES

Statement of Issue

Positions of the Parties

1.

287

Other Issue: Concerns of the NFU
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DECISION WITH REASONS

2. the NFU wanted Union to reduce its late

payment charge from 5 percent to

2 percent, noting that most businesses

charge a rate of 1 or 2 percent on overdue

accounts.

Board Staff

7.3 Board Staff submitted that, if the Board were

to order Union to change its existing policies

as requested by the NFU, there could be a

resul ting impact on the proposed rates because

the cost of service might increase.

7.4 Board staff stated that it is apparent that

these issues need further consideration. Board

Staf f supported the drop from 5 percent to 2

percent (compounded monthly) for late payment

charges. Staff pointed out that Union has not

presented any evidence to suggest that the 5

percent is more of a deterrent against late

payments than is 2 percent. According to

Staff, two percent per month should be

sufficient to deter customers from using Union

as a source of financing. Board Staff

submitted that the late payment charge should

be based upon the costs associated with late

payments and that the Board should require

Union to produce a study that quantifies

Union 's costs as a result of late payments and

defines the extent of the problem.

2 88
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The Board's Findings
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7.5

7.6

7.7

DECISION WITH REASONS

Board Staff submitted that these issues should
be further addressed in Union I s next Phase 1

rate proceeding. Staff argued that Union
should be indifferent to the proposed changes

as it would be compensated. According to

Staff, the issues are whether the resulting

impact would be harmful to other customers, or

whether customers would want to pay a small

additional amount in order to have the benefit
of paying later.

Union (Reply Argument)

Union noted that the flat 5 percent charge was

adopted for all non-contract customers pursuant
to policies recommended by the Ontario

Government, and it is ~ therefore reluctant to

effect the proposed change in its payment

terms. union submitted that a 2 percent charge
may not be a sufficient deterrent to late

payment in the case of customers whose bi Ll s

are relatively small.

The Board considers that evidence was lacking
in this hearing as to the potential effect on
rates of the NFU's proposed changes . The Board

is reluctant to change the status quo, which is
based on Government of Ontario guidelines,

289
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DECISION WITH REASONS

without more compelling evidence. Accordingly,
the Board finds that no changes will be made at

this time. The Board directs Union to
re-evaluate its late payment policies at its
next rates hearing.
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IN THE MATIER OF THE
ONTARIO ENERGY BOARD ACT
AND
IN THE MATIER OF
AN APPLICAnON BY

I
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Ontario
Energy
Board

UNION GAS LIMITED
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~1IlIIII'Ontario

I
I
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I
I
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I

FOR RATES

E.B.R.O. 456 - 1990 TEST YEAR
PHASE I
AND
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BEFORE:

DECISION WITH REASONS

E.B.R.O. 456

IN THE MATTER OF the Ontario Energy
Board Act, R.S.O. 1980, Chapter 332,
as amended;

AND IN THE MATTER OF an application by
Union Gas Limited to the Ontario
Energy Board under Section 19 of the
said - Act for an Order or Orders
approving or fixing just and reason
able rates and other charges for the
sale, distribution, transmission and
storage of gas;

AND IN THE MATTER OF an Order by the
Ontario Energy Board for a limited
review of certain matters relating to
Union Gas Limited pursuant to section
13(5) of the said Act.

S.J. Wychowanec, Q.C.
Chairman and Presiding Member

O.J. Cook
Member

DECISION WITH REASONS

September 26, 1989

ISBN 0-7729-5939-0
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Positions of the Parties
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2.143

2.144

2.145

DECISION WITH REASONS

Late Payment Policies

The Company'S late payment policies remain

unchanged from its last rate case. Union's

revised forecast of revenue from late payment

charges for the 1990 test year is $3,604,000 .

Board Staff

Mr. Campion observed that the Board directed

Union, in E.B.R.O. 412-III, to re-evaluate its

late payment policies at its next hearing. Mr.

Campion submitted that, other than simply

calculating the impact on working capital and

cost of service, there xas no indication that

Union did any analysis in response to the

Board's directive. Further questioning on late

payment policies was deferred until the

Phase II portion of this proceeding.

Mr. Campion noted that Union forecasts revenue

arising from late payment charges by using a

regression equation based on rate M2 sales

revenues. He submitted that Union should

increase the forecast revenue for late payment

charges to $3.878 million for fiscal 1990,

representing an increase of $274,000 or 7.6

percent, which was the average variance from '

1987-1989.

/54
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2.146

2.147

DECISION WITH REASONS

Union

Mr. Leslie pointed out that the Board stated
its reluctance to change Union I s late payment
charges without more "compelling evidence" in

E.B.R.O. 4l2-III. Mr. Leslie submitted that
the only new evidence presented in this pro
ceeding was the analysis by Union of the cost
of implementing the National Farmer's Union's
proposal. This evidence indicates that the
effect of the proposal would be to increase the
Company's working capital requirements by $18.7

million with a resulting increase in Union's

cost of service of $3.3 million.

Respecting the forecast of revenues from late
payment charges, Mr. Les~ie noted that Union
uses a regression equation that correlates rate
M2 revenue with late payment revenue over a
three year period. Mr. Leslie submitted that
the forecast arising from this equation is a

.mor e reliable basis for determining late payment
revenue than the arbitrary 7.6 percent increase
recommended by Board Staff. Mr. Leslie also
noted that there was no variance between
forecast and actual amounts for 1989 but rather
a revision to the original forecast for the
current fiscal year to reflect increases in
revenue from the rate M2 rate class.
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DECISION WITH REASONS

Board Findings

2.149 The Board also notes that the 1990 forecast
delayed payment revenues of $3,604,000 are
$171,000 less than the actual revenue of
$3,775,000 for the 1988 fiscal year. It

appears to the Board that Union's forecast of
delayed payment penalties for 1990 are
understated.

Cost of Gas Items

The Board notes that rate M2 sales revenue is
forecast to increase by 2.4 percent in 1990
over 1989 on a weather-normalized basis.
Delayed payment penal ties revenue are forecast

to increase by 0.45 percent for the same
period. The Board notes that on May 26, 1989
it released its E.B.R .O. 456 Order by which
rate M2 rates were ordered reduced by approxi
mately 7 percent effective November 1, 1988.

identified as

that an upward

1990 test year

Accordingly the Board finds
adjustment of $200,000 to the
revenues is reasonable.

The following four items were
Cost of Gas issues:

2.148

2.150

2.151

I
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I
I
I
I
I
I
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Introduction

Positions of the Parties

Delayed Payment Charges
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Union should be
in its ' payment

DECISION WITH REASONS

The National Farmer's Union (the NFU) intervened
in E.B.R.O. 412-III, and urged the Board to
amend Union's delayed payment charges by

extending ~he collection period from 16 to 30
days and by reducing the charge or penalty from
5 percent to 2 percent. At that time, the
Board considered the evidence on this issue

insufficient, and ordered Union to investigate
the matter further. In this proceeding, Union
did not propose a change in its current late

payment charges on the basis that there has
been no material change in circumstances since
E.B.R.O. 405-2. The Company further testified
that, if the collection period were extended as
proposed by the, NFU, and assuming only rate M2
would be affected, the increase in Union's 1990
test year cost of service would be $3.3 million.
At present, M2 customers pay a one-time 5
percent penalty, and all other customers pay 2
percent compounded monthly.

Board Staff

Board Staff submitted that
indifferent to any changes·

/242
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9.113

9.114

9.115

DECISION WITH REASONS

policies, should such a change be deemed
necessary. However, as Union had not received

any further complaints concerning its late
payment policies for M2 customers, Board Staff
submitted that they should re~ain unchanged.
Board Staff indicated a need to revisit this
issue periodically, especially if customer
discontent becomes apparent.

Union

Union made no corranent with regard to delayed
payment charges, as there were no objections to
their policies presentp.d in this case.

The Board notes that the estimated cost of
service for the 1990 test year would increase

by $3.3 million if the NFU's recommendations to
extend the collection period by 14 days were
implemented. The Board further notes that
Union's policy in this regard is in line with
other major Ontario local distribution
companies.

The Board finds, therefore, that the evidence
supports Union I s proposed continuation of its
present delayed payment policies.

/243
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ONTARIO COURT OF JUSTICE
(GENERAL DMSION)

BE1WEEN:

GORDON GARlAND
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TO THE DEFENDANT

Proceeding under the Class ~eedlngsAct, 1992

STATEMENT OF CLAIM:
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THE CONSUMERS' GAS 'COMPANY LTD.

Plaintiff

Defendant
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A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU"
by the plaintiff. The claim made against you is ' set out in the following pages.

IF YOU WISH TO DEFEND THIS 'PROCEE.DING. you or an Ontarlo
lawyer acting for you must prepare a statement of defence In Form 18A
prescribed by the Rules of Civil Procedure. serve it on the plaintiffs lawyer
or. where theplaintlff does not .have a lawyer. serve It on the p1aJntlff 'and
file tt, with proof of service, in this court office, WITBIN' TWENTY nAYS
after this statementof claim is served on you. if rou are served in Ontario. .

If you are served in another province 'or territory of Canada or In
the United States of America. the period for serving and filing your
statement of defence Is forty days. If you are served outside Canada,and the
United States of America, the period is sixty'days. .

, Instead of serving and filing a statement of defence" you 'may
. serve and file anotlce of intent to defend in, Form 18B prescribed by the

Rules of Civil Procedure. nus will entitle you to ten more days within which ,
to serve and'file your statement of defence. ' . '
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L
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Date: April 25, 1994

-2- .
IF YOU FAIL TO DEFEND TffiS PROCEEDING, JUDGMENT MAY

BE GIVEN AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURT~R

NOTICE TO YOU.

If you wish to defend this proceeding but are unable to pay legal .
fees, legal aid may be available to you by contacting a local Legal Aid office.

Issued ,by: ~CO"t. ct;
Local Registrar - '
145 Queen Street West.

.Toronto , Ontario.
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TO: The Consumers' Gas Company Ltd.
500 Consumers Road,
Willowdale. Ontario.
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1.

- 3-

The Plaintiff claims:

(a) $112 million in restltutionary payments:

(b) .a declaration that Late Payment Penalties (defined below)

imposed by the defendant offend s. 347 of the Criminal Code. are

illegal and void, and need not be paid by the Class (defined below);

(c) if necessary, a declaration that e, 18 of the Ontario Energy Board

Act, R.S.O·, 1990. c. 0.13 is ultra vlres insofar as it purports to permit

the defendant to receive or to retain. or to enter into agreements or

arrangements to receive or to retain. Late Payment Penalties which

offend s. 347 of the Criminal Code:

r
l. .

c
r
f '

(d) an interim. interlocutory. and perm3?ent Injunction restraining

the defendant from Imposirig Late Payment Penalties;

(e) an interim. interlocutory. and permanent injunction restraining

the defendant from terminating the supply of gas to any member of

the Class for failure to pay Late Payment Penalties:

(0 prejudgment interest as provided by law;

(g) postjudgmenttnterest as provided by law;

(h) . the costs of this action; and

(1) such further and other relief as may seem just

Partie.

2. The plaintiff is' a customer or the defendant (hereinafter referred to as

"Consumers Gas") and resides in the MUnicipality of Metropolitan Toronto,

3. Consumer. Gas is a corporation Incorporated under the laws' of Ontario

and' operates a monopoly for the dtstnbutlon of natural gas In certain areas of
. .
southern and eastern Ontario including the Municipality of Metropolitan

Toronto.
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3

Clas8 Definition

4. The plaintiff brings this action under the Class Proceedings Act, '1992

on behalf of a class (hereinbefore and hereinafter referred to as the "Class")

consisting of all persons who (a) are or were customers of Consumers Gas

and (b) paid or have been ,charged for Consumers Gas' 'Late Payment

Penalties at any time between 1 April 1981 and the date of judgment herein. ' .

Arrangements or Agreements with the Class

5. , At all material times the relationship between Consumers Gas and the

Class was governed by arrangements or by agreements which required

Consumers Gas to determine the charges for gas being provided to the Class

by measuring or estimating the gas and rendering bills to tile Class. Each bill

specified a Due Date which was either 16 d,ays after the rendering of the,bill'

'in the "case of gas supplied for residential central heating purposes (rate

category 1), for residential general purposes (rate category 2). for general

purposes (rate category 6). or for container purposes (rate category 9)• .or

10 days after the rendering of the bill in the case of gas supplied for all

other purposes (all other rate categortesl.

Late Payment PeDa1tieti Impcsed

6. At 'all material times in the event a bill were 'not paid by the Due Date,

Consumers Gas Imposed a late payment penalty (hereinbefore and

hereinafter referred to as "Late Payment Penalty" or collectively "Late

Payment Penalties") calculated as being 5% of the amount of the current. . .

charges contained in the bill.
-,

7. The Late Payment Penalties are "Interest" within the meaning of s. 347

of the Criminal Code.
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8. The effective annual rate of interest charged to the Class by way of Late

Payment Penalties exceeds 60%.

Contravention of Criminal Code

9. The arrangements or agreements entered into by Consumers Gas to

charge Late Payment Penalties to the Class were foreseen and intended by

Consumers Gas to result in Consumers Gas receiving interest at rates in

excess of 60% per year. .Accordingly they were arrangements or agreements

to receive interest at a rate In excess of 60% per year and contravene s.

347(1}(al. of the Criminal Code. The arrangements and agreements are

therefore Illegal and void.

10. In the alternative, Consumers Gas in fact received payments of interest
, ,

at rates 'in excess of 60% per year from members of the Class.'The receipt of

such payments contravenes s. '347(l }(b) of the Criminal Code. All such

payments are therefore illegal and void,

Unjust Enrichment of Conl!iumen au
11. Late Payment Penalties collected by Consumers Gas from the Class

total about $7 million per year, full particulars of which 'are within the. ,

knowledge of Consumers Gas but are not known to the plairitlff.

12. Consumers Gas .has been unjustly enrlched at the expense of the Class

and the Class is therefore entitled to restitution of all Late Payment ,Penalties

paid to Consumers ,Gas.

Ontario Energy Board Act, 10 18

13. The plaintiff states that s. 18 of the Ontario Energy Board Act was not

intended to permit and does not permit Consumers Gas to receive or to

retain, or to enter into agreements ' or arrangements to receive Of to retain,

Late Payment Penalties which offend s. 347 of the Criminal Code.
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14. In the alternative, s, 18 is ultra vires Insofar as it purports to permit

Consumers Gas to receive or to retain, or to enter into agreements or

.arrangemen ts to receive or to retain. Late Payment Penalties which offend s.

347 of the Criminal Code.

15. The plaintiff proposes that the trial of this action take place in the City

of Toronto.
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Date:

•

25 April 1994 FRASER &: BEAn'Y
Barristers and Solicitors
P.O. Box 100
1 First Canadian Place
Toronto, Ontai1o
.M5X IB2

Michael McGowan
(416) 863-4350

Barbara. L. Grossman
(416) 863-4417

. Ralph Cuervo-Lorena
{4.l6} . 367-6755

Solicitors for the Plaintiff
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Court File No. 94-00·50711

ONTARIO COURT' (GENERAL DIVISION)

BETWEEN:

GORDON <;1ARLAND

Plaintiff

and

Defendant

1. The Defendant,The Consumers' Gas Company Ltd, ("Consumers Gas")

admitsthe allegations contained in paragraph1of the Statement of Claim but denies

all other allegations and puts the Plaintiff to the strict proof thereof.

2. Consumers Gas isa company incorporated bySpecial Act ,in 1848. By

letters patent dated September 30, 195~, the Company was continued under The

CorporationsA~ 1953 (Ontario) as if it had been incorporated under that Act. The

Company is now subject to the provisions of the Ontario Business Corporations Act,

RS.O. 1990, c. B.16.

3. . The principal business of Consumers Gas is the storage, transmission

and distribution of natural gas to meet the needs of customers located primarily in

central and eastern Ontario. ~Y virtue of the fact that it is a gas storage,

::
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·2·

transmission 'and distnbution company, Consumers Gas is regulated by the Ontario

Energy Board pursuant to the Ontario Energy Board Act, R.S.O. 199'0, c. 0.13 (the

r:

~ ,.

..
\ '

r
-..
to'

4. The provisions of the OEB Act manifest the intention of the

Legislature of the Province of Ontario to vest in the Ontario Energy Board the widest

possible powers to control the supply and distribution of natural gaz to the people

of Ontario "in the public interest". In the exercise of its powers under the OEB Act

the Ontario Energy Board has, ~t all times material to this action, made Orders

approving or fixing the just and reasonable rates and other charges which Consumers

Gas is permitted to charge its customers for the storage, transmission and distribution

of natural gas.

F '

L
F
l

storage, transmission or distribution of natural gas is found in section 19 of the OEB
- ,

~ Subsection 19(1) of the OEB Act provides as follows;

5. The power of the Ontario Energy Board to fixor approve rates for the
[

[

SUbject to the regulations, the Board may make orders
approving or fixing just and reasonable rates and other
£harges for the sale of gas by transmitters, distributors
and storage Companies, and for the transmission,
distribution and storage of gas.

(Emphasis added.)

r
~ :L

f ' ·
r
r
I '
~

6. Consumers Gas pleads that rate Orders made by the Ontario Energy
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·3-

Board not only authorize it to, but also require it to, impose and collect the rates and

other charges fixed or approved by the Ontario Energy Board. In this regard,

Consumers Gas relies on subsection 19(8) of the OEB Act, which provides as follows:

Subject to the regulations, no transmitter, distributor or
storage company shall sell gas or charge .for the
transmission, distribution or storage of gas except in
accordance .with an order of the Board, which is not
bound by the terms of any contract.

At all times material to this action, Consumers Gas has had In place

a late payment policy designed to provide a monetary incentive to customers to make

.p rompt payment of gas bills. For residential and general service customers, the

essence of the policy has been that, when payment in full is not made within 16 days

of the date of mailing. (or hand delivery) of a bill, a charge of 5% of the unpaid

portion of the current amount billed will be added to the amount due. Where

payment is made bY mail, payment is deemed to have been made on the date of the

postmark. The late payment policy has been the same for large volume customers

except that the time for payment is within ten days of the date of mailing or hand

delivery of the bill.

ro
i. ,
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8. The Consumers Gas late payment policy has been specifically

considered and approvedby the Ontario Energy Board in the following cases before

the Board:

r. :
(: .

L·:·-.".
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(a)

(b)

",
(c)

(d)

(e)

9.

Docket E.B.R.O. 302-I1, Reasons for Decision, September 4, 1975;

Docket E.B.R.O. 341-11, Reasons for Decision, April 7, 1977;

Docket E.B.RO. 363-II, Reasons for Decision, October 17; 1978;

Docket RB.RO. 369-II, Reasons for Decision, April 2, 1980; and

Docket liB.R.O. 452, Decision with Reasons, December 31, 1988.

Further, at all times material to this action, the Consumers Gas late

rr-
~:

f
f
i

payment policyhas been incorporated, directly or indirectly, into rate Orders made

by the Ontario Energy Board. All late payment charges levied by. Consumers Gas

have been calculated, imposed and: collected. strictly in compliancewith such Orders .

of the Ontario Energy Board. In this regard, Consumers Gas relies upon section 18

of the OEB Act, which provides as follows:

An order of the Board is a good and sufficient defence
to any action or other proceeding brought or taken
against any person in so far as the act or omission that
is the SUbject of such action or other proceeding is in
accordance with the order.

. 10. Pursuant to the late payment policy and the Orders of the Ontario

EnergyBoard, Consumers Gas imposes and collects onlya one-time charge. Failure

to paythe late payment charge does not result in any further charge and no interest

islevied on outstanding late payment charges.

11. Consumers Gas specifically denies the allegations contained in

paragraph 7 'of the Statement of Claim, Section 347 of the Criminal Code can have

r
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- 5 •

no application to late payment charges levied and collectedpursuantto Orders issued

by a provincial tnbunaI pursuant ,to a provincial regulatory scheme.

i
f ,

F.'i:
"I.1-,

f '~

!.,

12 Further, the late payment charges in issue in~ action cannot be

classified as "interest" within the meaning of s, 34(2) of the Criminal Code because,

inter alia, the late payment charge does not constitute a charge or expense "paid or

payable for the advancing of ~edit" by Consumers Gas. The late p~yment charge

is an incentive for timely payment of the Company's bills; it is not a charge for the

advancing of credit. No credit of any kind is advanced by Consumers Gas to its.

customers in relation to the payment of such customers' gas bills.

13. With respect to paragraphs 8 to' .10 of the Statement of Claim,

Consumers Gas specifically denies that the late payment charge constitutes a

"criminal rated of interest within the meaningof that term in s, 347(2)of the Criminal '

Code, The late payment charge is not an interest rate and, in any event, does not

exceed d60% on the credit advanced"within the meaning of that phrase in s, 347(2)

of the Criminal Code.

14. Consumers~ pleads that no civil action lies against it for a breach

of the Oiminal Code such as that allegedby the Plaintiff. As weD, Consumers Gas

pleads that no claim can be made by ~e Plaintiff for recovery of late payment

charges in respect of which the limitationperiod specified in s. 45 of the Limitations

Act, R.S.O. 1990, c. L15 has expired.
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·6·

With respect to the Plaintiff's claim based upon unjust enrichment,

, .

i
! .

Consumers Gas states that late payment charges are taken into consideration by the

Ontario Energy Board in the calculation of reasonable amounts. for working capital
. ,

under section 19(3)(b) of the OEB Act. To the extent that accounts are n~t paid on

a timely basis, the allowance for working capital is increased and the rates and other

charges paid by customers increase accordingly. The beneficiaries of the late

paymen; charges are aD customers of Consumers Gas, whose rates and charges are

less than they would otherwise be, but for the late payment policy. Revenues arising

byway of late payment charges decreasethe defendant's forecast operating costs and

therefore lower the cost of service for all customers of Consumers Gas. Consumers

Gas therefore states that itbas not'been unjustly 'enriched, or enriched at all, by the

collection of ,la te payment charges pursuant to fate Orders made In the public

interest by the Ontario Energy Board.

16. Consumers Gas therefore submits that this action should be dismissed with
, .

costs payable to it OD a solicitor and client basis,

f
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.Date: May1$,1994 AIRD & BERLIS
Barristers & Solicitors
BCB Place
Suite 1800, Box 754
181BayStreet
Toronto, Canada
MSJ2T9

Peter Y. Atkinson
F. D. Cass
(416) 364--1241
Solicitors for the Defendant
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TO: FRASER & BEA'ITY
P.o. Box 100
First Canadian Place
Toronto, Ontario
M5X 1B2

Michael McGowan
(416) 863~435Q

Barbara L Grossman
(416) 863-4417 .

Ralph Cuervo-Lorena
(416) 367.0755

Solicitors for the Plaintiff
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GARLAND V. CONSUMERS' GAS CO.

Garland v. The Corrs'umez-s' Gas Co.

451

c

d

•

,

g

h

[Indexed as: Garland v. Consumers' Gas Co.]

Ontario Court (General Division), Winkler J . February 13, 1995

Criminal law - Interest - Late payment penalty charged by gas utility
- Late payment penalty being a one-time charge without compounding
- Depending on when penalty paid and if classified as interest, then
exceeding criminal rate - Late payment penalty, however, not being
interest - Whether rate a criminal rate independent of borrower's dis
cretion about timing of payments - Late payment penalty not consti
tuting credit transaction - Meaning of "credit advanced" including
supplying of goods or services without loan of money - Criminal Code,
R.S.C. 1985, c. C-46, s, 347(2) "credit advanced".

Interest - Criminal rate - Late payment penalty charged by gas util
ity - Late payment penalty being a one-time charge without compound
ing - Depending on when penalty paid and if classified as interest, then
exceeding criminal rate - Late payment penalty, however, not being
interest - Whether rate a criminal rate independent of borrower's dis
cretion about timing of payments - Late payment penalty not consti
tuting credit transaction - Meaning of "credit advanced" including
supplying of goods or services without loan of money - Criminal Code,
R.S.C. 1985, c. C-46, s, 347(2) "credit advanced".

Statutes - Interpretation - Grammatical interpretation yielding to
intention of legislature - Meaning of "credit advanced" including sup
plying of goods or services without loan of money - Criminal Code,
R.S.C. 1985, c. C-46, s, 347(2) "credit advanced".

The defendant was a gas distribution utility, regulated by the Ontario Energy
Board. In annual hearings, the Board approved and fixed the rates and charges
of the defendant. For residential customers, the charges included a late payment
penalty of five per cent of the unpaid amount of the bill if the bill was not paid
by a due date. Depending on the type of residential account, the due date was
ten or 16 days from the mailing date. The penalty was a one-time charge that
was not compounded. The Board approved the penalty charge to encourage the
prompt payment of bills, which was desirable because it reduced the base rate
for gas charges.

The plaintiff commenced a class action against the defendant and alleged that
the late payment penalty was an interest charge contrary to s. 347 of the Crirn-
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452 ONTARIO REPORTS 22 O.R. (3d)

inal Code, which makes it an offence to enter into an agreement to receive an
effective annual rate of interest for the advancing of credit that exceeds 60 per
cent on the credit advanced. The evidence established that if regarded as interest
and if paid shortly after the due date, the late payment penalty could exceed a
60 per cent interest rate.

The plaintiff sued for restitution of $112 million that allegedly had been unlaw
fully charged since 1981, when s. 347 came into force. The defendant moved for
summary judgment and advanced three arguments. First, the defendant submit
ted that given the definition of "credit advanced", s. 347 did not apply. Section
347 states that credit advanced means "the aggregate of the money and the mon
etary value of any goods, services or benefits actually advanced ", and the defen
dant argued that while the section might apply where money was lent or where
both money was lent and also goods supplied, it did not apply where only goods,
services, or benefits were supplied as in this case. Second, the defendant relied
on Nelson v. C.T.C. Mortgage Corp., a British Columbia decision that had been
affirmed by the Supreme Court of Canada, as authority that s. 347 did not apply
where the person paying the rate was not required to do so or where the rate
became unlawful only by reason of the discretionary acts of the borrower in mak
ing or failing to make payments. Third, the defendant argued that the agreement
between the plaintiff and the defendant was not a credit transaction and the late
payment penalty was not interest.

Held, the motion for summary judgment should be allowed and the action
dismissed.

Accepting the defendant's argument that as a matter of grammatical construc
tion, "money" must be advanced for s. 347 to apply, the modern approach to stat
utory interpretation was not restricted to a narrow grammatical interpretation
where that interpretation did not give effect to the intention of Parliament. The
operative word in the definition of "credit advanced" was the word "aggregate".
The purpose of the definition was to qualify, in monetary terms, the total value
of money and goods, services, and benefits advanced, or to be advanced, under
an agreement. The definition ensures that the total value of money, goods, serv
ices and benefits advanced is factored into the equation. Applying the modern
principle of statutory interpretation led to the conclusion that s. 347 was opera
tive in situations in which only goods and services were advanced. Therefore, the
defendant's first argument did not succeed.

The defendant was entitled to succeed relying on the Nelson case. That case
established three principles applicable to the immediate case: first, whether an
agreement violates s. 347 must be determined at the time the agreement is
entered into; second, whether the lender is in breach of s. 347 cannot turn on the
voluntary conduct of the borrower; and third, there is no violation of s . 347 where
the payment of a criminal interest rate is not required by the agreement. Here,
the plaintiff could have avoided the penalty altogether by paying on time or could
have avoided the illegal rate by delaying payment of the penalty.

In any event, s. 347 was not applicable because of the characterization of the
transaction. The penalty was not levied to allow late-payers more time to pay
and it bore few similarities to conventional interest. It was a one-time payment
that did not increase over time. The transaction did not involve advancing credit.
It is not the case that, just because a customer does not pay on time, there has
been a deferral of payment or that credit has been advanced, particularly where
the company has done what it could to encourage the customer to pay on time.

a

b

c

d

e

f

9

h
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GARLAND V. CONSUMERS' GAS CO. 453

The late payment penalty was not an interest charge paid for an advance of
credit.

a Nelson v. C.T.C. Mortgage Corp. (1984), 16 D.L.R (4th) 139, [1985] 2 W.W.R
560, 59 B.C.L.R 221 (C .A.), affd [1986] 1 S .C.R 749, 29 D.L.R (4t h) 159, [1986]
4 W.W.R 481, 67 N.R 161, apld

Other cases referred to

e

9

b

d

c

360305 British Columbia Ltd. v. Pay Less Gas Co. (1972), Ltd., [1994] B.C.J.
No. 1902; 677950 Ontario Ltd. v. Artell Developments Ltd. (1992),93 D.L.R (4th)
334, 75 C.C.C. (3d) 343, 24 RP.R (2d) 113 (ant. C.A.), affd [1993] 2 S.C.R 443,
82 C.C.C. (3d) 192, 153 N.R 238, 32 RP.R (2d) 286 sub nom. Horvat v. Artell
Developments Ltd; Aectra Refining & Marketing Inc. v. Lincoln Capital Funding
Corp. (1991),6 O.R (3d) 146,85 D.L.R (4th) 595, 4 B.L.R (2d) 45 (Gen. Div.); In
the matter ofApplications by The Consumers' Gas Company Ltd. for Rates, ant.
Energy Board, December 21, 1988; In the Matter ofa Rate Application under the
OEB Act by Consumers' Gas, Phase II, ant. Energy Board, September 4, 1975;
Mira Design Co. v. Seascape Holdings Ltd., [1982] 1 W.W.R 744,22 RP.R 193
(B.C.S.C.), supp. reas. (1982), 36 B.C.L.R 355, [1982] 4 W.W.R 97, 23 RP.R 219
(S.C.); R. v. Duzan (1993), 105 Sask. R 295, 79 C .C.C. (3d) 552 (CA.); R. v.
McRobb (1984), 20 C.C.C. (3d) 493 (ant. Co. ce.i affd (1986),32 C.C.C. (3d) 479n
(ant. C.A.); Terracan Capital Corp. v. Pine Projects Ltd. (1993), 100 D.L.R (4th)
431, 75 E.C.L.R (2d) 256, [1993] 3 W.W.R. 724, 30 RP.R (2d) 119, 18 C.B.R (3d)
54 (C.A.); Union Gas v. Dawn (Township) (1977), 15 O.R. (2d) 722, 2 M .P.L.R. 23,
76 D.L.R (3d) 613 (Div, Ct.)

Statutes referred to

Class Proceedings Act, 1992, S.O. 1992, c. 6
Criminal Code, RS.C. 1970, c. C-34, s, 305.1 [en. 1980-81-82-83, c. 43, s. 9] 

now R.S.C. 1985, c. C-46, s. 347
Criminal Code, R.S.C. 1985, c. C-46, s. 347(1)(a ), (b), (c), (d ), (2)
Municipal Franchises Act, R.S.O. 1990, c. M.55
Ontario Energy Board Act, RS.O. 1990, c. 0 .13, ss. 18, 19(1), (2), (3 )(b), (8)

Authorities referred to

Cote, Pierre-Andre, The Interpretation ofLegislation in Canada (Cowansville: Les
Editions Yvon Blais, 1991), pp. 254-55

Goode, RM., Consumer Credit Law (London: Butterworths, 1989), pp. 105-06
Sullivan, Ruth, Driedger on the Construction of Statutes, 3rd ed. (Toronto:

Butterworths, 1994), pp. 3-4

MOTION for summary judgment.

Michael L. McGowan, Barbara L. Grossman and Ralph
. Cuervo-Lorens, for plaintiff.

Peter Y Atkinson and Fred D. Cass, for defendant.

h WINKLER J.: -

,

I. INTRODUCTION

The plaintiff, Gordon Garland, has commenced this class
action against the defendant, The Consumers' Gas Company
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454 ONTARIO REPORTS 22 O.R. (3d)

Ltd., for the restitution of some $112 million representing late
payment penalties ("LPP's") alleged to have been paid by custom
ers of Consumers' Gas since April 1, 1981. This claim is based
on the assertion that the policy of Consumers' Gas concerning
late payment of utility bills offends s. 347 of the Criminal Code,
R.S.C. 1985, c. C-46 ("Code"), and is, therefore, illegal and void.

The plaintiff became a customer of Consumers' Gas in 1983.
Since that time, he has paid approximately $75 in LPP's.

Consumers' Gas is a gas distribution utility. Its affairs are reg
ulated by the Ontario Energy Board ("OEB") pursuant to the
Ontario Energy Board Act, R.S.O. 1990, c. 0.13 ("OEB Act"), and
the Municipal Franchises Act, R.S.O. 1990, c. M.55 ("MF Act").
Consumers' Gas cannot, by virtue of the OEB Act, sell its gas
except in accordance with an order of the OEB. As such, the OEB,
pursuant to its powers to make orders approving or fixing just
and reasonable rates and other charges for the sale of gas, has
specifically approved the late payment policy which is at the cen
tre of this proceeding.

The late payment policy provides that bills rendered to resi
dential customers which are not paid by the due date (16 or ten
days, depending on the account category, from the mailing date)
will be subject to a penalty of five per cent of the unpaid amount.
This is a one-time charge which is not compounded.

Section 347 of the Code, which came into force in 1981, deals
with criminal interest rate. This section makes it a criminal
offence to enter into an agreement or arrangement to receive, or
to receive pursuant to such agreement or arrangement, an effec
tive annual rate of interest for the advancing of credit that
exceeds 60 per cent on the credit advanced.

The plaintiff has brought a motion for certification under the
Class Proceedings Acr, 1992, S.O. 1992, c. 6, to advance the claim
on behalf of all customers who have paid late payment penalties
since 1981, when s. 347 of the Code came into force. Both the
plaintiff and the defendant have brought cross-motions for sum
mary judgment. In the alternative, the defendant's motion is for
the determination of a question of law and judgment accordingly.
This hearing, by agreement of counsel, dealt only with the pre
liminary issue raised by the defendant's motion; that is, whether
s. 347 has any application to the present circumstances. If the
defendant is correct in the contention that it does not, counsel
agree, the matter ends here.

The defendant contends that the LPP does not constitute inter
est for credit advanced. Rather, LPP's are voluntarily paid by
customers and are not required by the arrangement with Con-
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sumers'. In the defendant's submission, the LPP ought properly
to be characterized as an incentive to pay on time.

The plaintiff advances the argument that the LPP is interest
for credit advanced. It is at the pleasure of Consumers' and
hence, not voluntarily incurred by customers. While it may be an
early payment incentive, in substance, it constitutes interest.

For the reasons which follow, in my opinion, s. 347 has no
application to the LPP's charged by Consumers' Gas with the
result that the defendant's motion for summary judgment must
be allowed and the action dismissed.

II. FACTS AND EVIDENCE

Consumers' Gas is a gas distribution utility which is regulated
by the OEB. Rates and other charges levied by Consumers' Gas
are regulated by the OEB pursuant to the OEB Act and the MF
Act. Section 19(1) of the OEB Act authorizes the OEB to set rea
sonable rates and other charges for the sale of gas by transmit
ters, distributers and storage companies. Section 19(8) of the
OEB Act provides that a gas distributor may not sell gas or
charge for the distribution of gas except in accordance with an
order of the OEB. Annual hearings are held before the OEB at
which the OEB determines reasonable rates and other charges
which may be levied by Consumers' Gas and other distributors
of gas. At each such hearing, the OEB must determine the "rate
base" and whether the return on the rate base is reasonable
(OEB Act, s. 19(2)). The rate base is to include a "reasonable
allowance for working capital" (OEB Act, s. 19(3)(b)). Integral to
this determination is the forecasting of the time within which
customers will pay their bills.

Decisions of the OEB are made following complex rate hear
ings. On numerous occasions before the OEB since 1981, the
LPP's charged by Consumers' Gas have been considered. Indeed,
every rate order issued during the relevant period of time has
approved Consumers' LPP's. In its reasons, the OEB has recog
nized that if the LPP is paid very shortly after the due date, it
can represent a high rate of interest. It has, nevertheless, upheld
the LPP as being a legitimate device to encourage the prompt
payment of utility bills. The OEB has expressly denounced the
use of interest charged on a daily basis because it provides little
incentive to pay by a named date. The issue of the potential vio
lation of s. 347 has never been raised before the OEB.

If customers pay their bills on time, the working cash allow
ance, and therefore rates, are reduced. Gas distributors, regula
tors and governments have, therefore, always been interested in
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developing mechanisms to encourage the prompt payment of uti1
ity bills. In 1978, a task force of Ontario utilities recommended
and the Minister of Energy endorsed a policy whereby LPP's
would not be imposed by public utilities if payment were made
within 16 days of the billing date and that LPP's were not to
exceed 5 per cent. Accordingly, Consumers' LPP policy, which was
approved by the OEB at that time, was to charge 5 per cent on
bills unpaid 16 days after the billing date. Between 1981 and
1989, the LPP clause contained in Consumers'rate schedules for
residential customers read:

PENALTY FOR LATE PAYMENT

When payment in full is not made within sixteen (16 ) days of the date of
mailing, or hand delivery of the bill, a penalty of five per cent (5 %) of the
current amount billed shall be levied. Where payment is made by mail, pay
ment will be deemed to be made on the date postmarked.

Commencing in 1989, the provision for LPP's was contained in
Consumers' Handbook of Rates and Distribution Services as
follows:

SECTION F - PAYMENT CONDITIONS

Payment in full should be received by the Company, or by an institution
authorized by the Company to accept payments on its behalf, on or before
the due date specified in the monthly bill, which date is at least ten (10)
days (s ixt een (16) days in the case of Rates 1, 2, 6 and 9), after the date of
rendering the bill. A penalty of five (5) percent of the unpaid portion of the
current amount billed shall be added to the amount due if payment is not
received as outlined above. When payment is mailed, the penalty will be
added if the postmark on the envelope containing such payment is later than
the due date.

Consumers' Gas has two payment plans, the regular plan and
the Equal Billing Plan ("EBP"). Customers paying by the regular
plan are billed monthly for the amount of gas consumed. EBP
customers receive bills in equal amounts for 11 months and then
in month 12 an adjustment is made by crediting or debiting the
customer's account depending on whether the customer over- or
underpaid for the 11 months prior. The result of the latter system
is that in summer months customers pay more than the monthly
value of gas consumed whereas in the winter they pay less.
Approximately 50 per cent of Consumers' customers subscribe to
the EBP.

Consumers' Gas also offers an optional automatic bank debit
system whereby the customer's bank withdraws the funds from
its account and advances them to Consumer's Gas on the due
date. This ensures that customers who subscribe to the system
are never required to pay LPP's. '
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The evidence of the plaintiff's actuary, Murray Segal, was that
for regular billing customers, if the amount of the bill was not
paid on time, but rather was paid after the due date, such that
an LPP was incurred, the effective annual interest rate exceeded
60 per cent from the day following the due date until 38 days
following the due date, after which time, the rate fell below 60
per cent. For EBP customers, Mr. Segal's evidence indicated that
the period during which interest exceeded 60 per cent was 90
days from the due date for the month of September and 23 days
from the due date for January.

Mr. Segal's calculations were based on a single month analysis.
Thus, if a customer incurred a late payment penalty and then
paid the bill within a number of days of the due date, Mr. Segal
took the number of days between the due date and payment and
the LPP rate of 5 per cent and annualized it, thereby arriving at
the effective annual rate of interest.

The plaintiff acknowledged on cross-examination that there
was nothing that required him to pay the late payment charges.
He stated that he could have paid his bills on time, thereby
avoiding the LPP, but through inadvertence he neglected to do
so and, therefore, incurred the charge. By subscribing to the
automatic debit system of payment, he could have avoided ever
paying LPP's. Further, once having overlooked the due date on
the bill, he could wait 38 days thereafter at which time the effec
tive annual interest rate would fall below 60 per cent. In each of
these scenarios, he could have avoided paying the LPP at what
he asserts to have been a criminal rate of interest.

The LPP is a once only charge. Interest is not charged on the
LPP if it remains unpaid, so that it is not compounded.

The evidence is that between 1981 and 1991, an average of
65.7 per cent of customers paid on or before the due date, 27.9
per cent paid within ten days after the due date and 6.4 per cent
paid more than ten days after the due date. The plaintiff has
never requested the prosecution of Consumers' Gas under s. 347
of the Code.

III. ISSUE AND SUBMISSIONS

The issue for determination in this proceeding is whether s.
347 of the Code is applicable to this transaction with the result
that LPP's levied by Consumers' Gas on accounts which remain
unpaid after the due date constitute a criminal rate of interest
within the meaning of the section. In order to constitute a crim
inal rate of interest, the LPP's must constitute interest charged
by Consumers' Gas for the advancement of credit pursuant to an
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agreement or arrangement and must exceed an effective annual
rate of 60 per cent.

The defendant, moving party, put forward a multi-faceted
argument, which in condensed form, was as follows:
1. There must have been money advanced and not merely

goods, services or benefits in order for s . 347 to apply.
2. There was no credit advanced in the present situation. It is

the defendant's position that, consistent with the expressed
view of the OEB, the purpose for the LPP's is to act as an
incentive to encourage the timely payment of bills by custom
ers. The defendant reinforced its contention by reference to
the OEB's characterization of the LPP as an incentive for
timely payment and also by the fact that the LPP is a one
time charge which is not compounded. Conventionally, inter
est is compounded so that the amount owing to the party
advancing the credit increases over time.

3. Even if credit was advanced in the present case such that s.
347 applies, the situation is governed by the decision of the
Supreme Court of Canada in Nelson v. C. T.C. Mortgage Corp.
(1984), 16 D.L.R. (4th) 139, 59 B.C.L.R. 221 (C.A.), affirmed
[1986] 1 S.C.R. 749,29 D.L.R. (4th) 159. The principles estab
lished in Nelson lead to the conclusion that there has been
no contravention of s. 347 in this case, and this section, there
fore, has no application.

In response, also stated with brevity, the plaintiff submitted
that:
1. Section 347 applied to transactions in which either money or

goods, services or benefits, or both, had been advanced.
2. The arrangement between Consumers' Gas and the plaintiff

involved the advancement of credit. Counsel argued that the
LPP's constituted an interest charge for the advancement of
credit pursuant to an arrangement within the meaning of s.
347 of the Code. The credit which is said to have been
advanced is the privilege of being able to pay late. Counsel
further submitted that the date on which credit was
advanced was the due date.

3. Nelson is distinguishable from the present situation and is,
therefore, not applicable.

Counsel for the defendant conceded that there was an arrange
ment between Consumers' Gas and the plaintiffwithin the mean
ing of s. 347. He also conceded, for the purposes of this
proceeding, that if it were found that credit had been advanced,
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the date of such advance was the due date, although the defen
dant's stated position was that the credit, if any, had been
advanced on the date on which the gas was supplied. The due
date in this case refers to the date stated to be the due date on
the customers' accounts, which is either 10 days or 16 days from
the billing date, depending on the type of account.

IV. LAw AND DISCUSSION

The fact situation presented here is wholly unlike those of any
prior case decided under s. 347. Counsel agreed that this was a
matter of first impression for judicial determination.

A. Interpretation and Application ofSection 347 of the Criminal
Code

Section 347 of the Criminal Code states:
347(1) Notwithstanding any Act of Parliament, every one who

(a) enters into an agreement or arrangement to receive interest at a
criminal rate , or

(b) receives a payment or partial payment of interest at a criminal
rate, is guilty of

(c) an indictable offence and is liable to imprisonment for a term not
exceeding five years, or

Cd) an offence punishable on summary conviction and is liable to a fine
not exceeding twenty-five thousand dollars or to imprisonment for
a term not exceeding six months or to both.

Section 347 contains the following definitions in s-s. (2 ):
"credit advanced" means the aggregate of the money and the monetary value

of any goods, services or benefits actually advanced or to be advanced
under an agreement or arrangement minus the aggregate of any
required deposit balance and any fee, fine, penalty, commission and
other similar charge or expense directly or indirectly incurred under
the original or any collateral agreement or arrangement;

"criminal rate" means an effective annual rate of interest calculated in accor
dance with generally accepted actuarial practices and principles that
exceeds sixty per cent of the credit advanced under an agreement or
arrangement;

"in t er e s t " means the aggregate of all charges and expenses, whether in the
form of a fee, fine, penalty, commission or other similar charge or
expense or in any other form, paid or payable for the advancing ofcredit
under an agreement or arrangement, by or on behalf of the person to
whom the credit is or is to be advanced, irrespective of the person to
whom any such charges and expenses are or are to be paid or payable,
but does not include any repayment of credit advanced or any insurance
charge, official fee, overdraft charge, required deposit balance or, in the
case of a mortgage transaction, any amount required to be paid on
account of property taxes;

(Emphasis added)
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1. Definition of Credit Advanced

The first argument advanced by counsel for the defendant was
that s. 347 was of no application because the present case did
not involve the borrowing and lending of money. Furthermore,
relying on parliamentary debate and grammatical construction,
the section, it was argued, was targeted at traditional loan
sharlting transactions and hence had no application on the facts
before the court. I reject the latter submission that this provision
applies only to loan-sharking. The provision is clearly intended
to protect borrowers from persons who advance credit at usurious
rates of interest, whether or not the transaction may be charac
terized as loan-sharking.

In support of the first contention, that the lending of money is
a required element of the offence, counsel for the defendant relied
on the wording of the definition of "credit advanced" in s. 347.
He stated that the placement of the word "the" before "money"
juxtaposed with the placement of the word "any" before "goods,
services or benefits" led to the inevitable conclusion that Parlia
ment intended the provision to apply only in situations in which
money had been advanced. He stated that while the section
might apply where a combination of money and goods, services
or benefits had been advanced, the section did not apply where
only goods or services had been advanced, as in the present case.

The plaintiff countered the defendant's argument stating that
the word "the" before "money" should be viewed as parallel to the
"the" before "monetary value" and that the resultant symmetry
led to the conclusion that the two were interchangeable; that is,
"the money" and "the monetary value of any goods, services or
benefits". Thus, on the plaintiff's grammatical construction of the
section, it is applicable where either "money" or "goods, services
or benefits" or both have been advanced.

I accept the defendant's grammatical construction of the defi
nition of "credit advanced", to the extent that "money" and
"goods, services or benefits" are the subjects of the sentence and,
therefore, are parallel concepts. It follows from this analysis that,
because the first subject is modified by the definite article "the",
and the second subject is modified by the indefinite article "any",
the first subject, "money", must be present, whereas the second
subject need not be present, in order for the provision to apply.
However, while this may be grammatically correct, I do not
accept that the issue of whether s. 347 is applicable to the pres
ent situation can be decided on the basis of a narrow grammat
ical interpretation of the definition of "credit advanced".
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Moreover, I do not believe it was the intention of Parliament that
the section be so strictly construed. It is necessary for the court
to ascertain not only the grateful sense.

In Driedger on the Construction of Statutes, 3rd ed. (Toronto:
Butterworths, 1994), the author, Ruth Sullivan, states at pp. 3
4, under the heading "Repudiation of the plain meaning rule":

Repudiation of the plain meaning rule: The key to modern interpretation is
its repudiation of the two-stage approach imposed by the plain meaning rule.
Today, in every case, the meaning that emerges from reading the words in
their immediate context must be considered in light of a larger context and
tested against other sources of legislative meaning. The purpose of the leg
islation must be taken into account, even where the meaning appears to be
clear, and so must the consequences. At the end of the day, a court may
decide to go with its first impression, the meaning that emerged simply from
reading the text. But no modern court would consider it appropriate to adopt
that meaning, however "plain", without first going through the work of inter
pretation. As explained by Rouleau J. in ECG Canada Inc. v. M.N.R. [[1987]
2 F.C. 415, at p. 423 (T.n.)] :

There is no question that the literal approach is a well established one
in statutory interpretation. Nevertheless, it is always open to the Court
to look to the object or purpose of a statute, not for the purpose of
changing what was said by Parliament, but in order to understand and
determine what was said. The object of a statute and its factual setting
are always relevant considerations and are not to be taken into account
only in cases of doubt.

The proposition that a strict grammatical construction need not
be adhered to where it does not give effect to the intention of
Parliament in enacting legislation is further supported by Pierre
Andre Cote, at pp. 254-55 of his work, The Interpretation ofLeg
islation in Canada (Cowansville: Les Editions Yvon Blais, 1991),
where he states:

At the end of the last century, Francois Geny expressed what is today
called the "modern principle" of interpretation:

.. . it is a fruitless exercise to oppose ... the grammatical interpretation
to the logical one. It is all too clear that they necessarily complement
each other, and that rational inferences applied with basic common
sense will lead to a full comprehension of that intent whose expression,
when analysed grammatically, can only represent its skeleton. Nor is it
appropriate for the reader to choose childishly between the text and the
spirit of the law. As the object of the exercise is to recreate the will of
the legislator, the search for his intention must necessarily predomi
nate: but the text intervenes as an authentic and solemn expression of
the spirit of the law, a spirit which it serves to promote and from which
it is inseparable.

Counsel for the defendant cited the following passage from the
decision of the British Columbia Court of Appeal in Nelson,
supra, in support of his submission that because s. 347 is con-

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 8 
Page 11 of 73



462 ONTARIO REPORTS 22 O.R. (3d)

tained within a penal statute it should be given a narrow inter
pretation which favours the subject. Seaton J.A., speaking for the
majority of the court, stated at p. 145:

Where a criminal statute is capable of two reasonable interpretations, the
interpretation which favours the subject should be chosen.

The plaintiff's counsel submitted that the traditional role that
penal statutes should be construed narrowly to favour the sub
ject, had recently fallen out of favour. I accept the position of the
plaintiff that the provisions of penal statutes are to be construed
by balancing the interest of the subject and those of the public
and that they should not simply be construed narrowly to favour
the subject. This position finds support in both Driedger and
Cote. In the former authority, the author states, at p. 360:

Qualification of strict construction rule: In recent years the strict construc
tion rule has attracted some critical attention. The rule is difficult to
reconcile with federal and provincial Interpretation Acts which provide that
all legislation is to be deemed remedial and given a liberal and purposive
interpretation. In the clearest possible language, this statutory directive
requires doubts and ambiguities in penal legislation to be resolved in a man
ner that promotes the purpose of the legislation, regardless of the impact on
accused persons. It is also arguable that the strict construction of penal
legislation is too narrowly focused on the rights of the accused. The courts
must be sensitive to the range of rights and interests involved in a criminal
prosecution, including the importance of protecting the public from harmful
conduct.

(Footnotes omitted)
The operative word in the definition of credit advanced in s.

347 of the Code is "aggregate". The purpose of the definition is
to quantify, in monetary terms, the total value of money and
goods, services and benefits advanced, or to be advanced, under
an agreement or arrangement. The definition ensures that the
total value of money, goods, services and benefits advanced is
factored into the equation. Applying the modern principle of stat
utory interpretation, enunciated above, leads to the conclusion
that the definition of credit advanced in s. 347 of the Code does
not preclude the application of the section to situations in which
only goods and services, but not money, have been advanced, as
in the present case.

It was argued by counsel for the defendant that all of the cases
considering s. 347 to date have dealt with the advancement of
money, and that no cases have been decided in which goods, serv
ices or benefits alone were advanced. Counsel for the plaintiff ,
cited two decisions, Mira Design Co. v. Seascape Holdings Ltd.,
[1982] 1 W.W.R. 744, 22 R.P.R. 193 and supplementary reasons
[1982] 4 W.W.R. 97, 36 B.C.L.R. 355 (S.C.), and 360305 British
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Columbia Ltd. u. Pay Less Gas Co. (l972)~ Ltd., [1994] B.C.J. No.
1902, as having dealt with the advancement of benefits, but not
money. It is my view that those decisions, which will be discussed
in greater detail, involved the lending of money.

2. Nelson u. C.T.C. Mortgage Corp.

Counsel for the defendant submitted that the LPP charged by
Consumers' Gas did not come within the ambit of s. 347 because,
although there was an agreement or arrangement between Con
sumers' Gas and Mr. Garland within the meaning of the section,
that agreement or arrangement did not require Mr. Garland to
pay an effective annual interest rate in excess of 60 per cent. By
the plaintiff's own admission, he could have avoided incurring
the LPP by paying before the due date or by paying 38 days or
more following the due date. Furthermore, he could have sub
scribed to the automatic bank debit system of payment. Thus, it
was argued that the plaintiff was not required to pay the LPP at
what he alleged to have been a criminal rate of interest. The
decision to do so was solely within his control.

The decision of the British Columbia Court of Appeal in Nel
son, which was affirmed without reasons by the Supreme Court
of Canada, was cited in support of the position that it is only if
the agreement or arrangement contemplated in s. 347 requires
the payment of a criminal interest rate, that the section is con
travened. This authority was put forward as providing a com
plete answer to the plaintiff's claim.

In Nelson, the court addressed the question of whether the
exercise of a prepayment clause in a mortgage violated s. 305.1
(now s. 347, used throughout for ease of reference) of the Crim
inal Code, if taken advantage of by the mortgagor. The mortgage
in that case was for a six-month term. However, the mortgagor
exercised its right of prepayment. It was determined that the
effective annual interest rate calculated in accordance with s. 347
was 52.49 per cent, if calculated over the term of the mortgage,
but was 84.1 per cent if calculated over the period between the
advancement of the funds and the time of repayment by the
mortgagor. The court held that the effective annual interest rate
had to be calculated over the term of the mortgage. Although the
mortgagor had an option to prepay the mortgage, it was not
required to do so, and was, consequently, not required by the
agreement to pay an effective annual interest rate in excess of
that permitted by s. 347. It was further stated that the interest
rate was to be determined by the terms of the mortgage, rather
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than by a voluntary act of the mortgagor. At pp. 144-45, the
majority of the British Columbia Court of Appeal stated:

(4) The construction proposed by the appellants that the "effective annual a
rate of interest" be calculated over the period of time that the mortgage is
outstanding would mean that the meaning of "cr im in a l rate" in s. 305.l(1 )(a)
would be different from the meaning of "crim in a l rate" in s . 305.l(1)(b ). The
"a greem en t or arrangement" in s . 305.1(1 )(a ) was to receive interest at a
legal rate (in t er est over the term of the mortgage). If, however, the mortgage
was prepaid prior to the end of term, as here, the respondent would be b
receiving a "paym en t of interest at a criminal rate". Parliament cannot have
intended that the words "criminal rate" have two different meanings within
the same section or that an innocent mortgagee who has entered into a
perfectly lawful agreement should as the result of the voluntary act of the
mortgagor in prepaying the mortgage become guilty of an offence under s .
301.1(1)(b).

The purpose of s. 305.1 was to make unlawful agreements or arrange
ments which require the borrower to pay interest at a "crim in a l" rate.
The mortgage here does not require payment of interest at an unlawful
rate. The exercise of an option by a borrower does not, therefore, fall
within s. 305.l(1)(a ) or (b).

Section 305.l(1 )(b) was intended to catch those persons receiving "inter
est at a criminal rate" where the agreement required the borrower to
pay "interest at a criminal rate" and thus the words "criminal rate" have
the same meaning in both paragraphs.

(5) If it could be said that the mortgage contemplates that a "crim in a l rate"
may be charged depending on the will of the mortgagor, every mortgage
containing a prepayment option would contain an unlawful "criminal
rate". Such an interpretation is preposterous.

(Emphasis in original)
The time for determining whether s. 347 is contravened is at

the time the agreement or arrangement is entered into. In this
regard, Seaton J.A. stated at pp. 141-43:

The major issue at trial was the method of calculation of the interest rate
of the mortgage for the purposes of s. 305.1. While there was conflict in the
evidence as to the proper method of calculating interest, it was conceded
that, if interest were calculated over the period that the mortgage was out
standing (Ma y 6, 1981 to July 31, 1981), the interest rate exceeded 60% ...

The learned trial judge held that the effective interest rate was less than
60%. He said that the "correct approach in calculating the effective annual
rate is to look to the security document to determine when it is repayable".
The trial judge rejected the argument that the period from the date of the
agreement to the date of actual repayment (in this case July 30, 1981) is the
term to be applied. The trial judge expressed the following concern:

By applying a repayment date which is solely in the discretion of the
borrower, there is no certainty as to what the rate will be. It will never
be known and could never be ascertained and a prospective lender could
be in an anomalous position in a perfectly innocuous interest rate of 6%
being repaid the following day that could amount to a rate in excess of
60%.
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In my opinion, "the effective annual rate of interest" is to be calculated
over the term of the mortgage, namely, in this case, a six-month term.

These passages indicate that under s. 347, the lender is enti
tled to certainty at the outset of the transaction as to whether
he is guilty of a criminal offence. This conclusion is further sup
ported by Aectra Refining & Marketing Inc. v. Lincoln Capital
Funding Corp. (1991), 6 O.R. (3d) 146, 4 B.L.R. (2d) 45 (Gen.
Div.). Mr. Justice Borins stated, at p. 150:

. . . the critical time at which a lender commits an offence contrary to s.
347(1)(a), which is the subsection relied on by Aectra, is when the lender
"enters into an agreement ... to receive interest". It is at that time that the
court must determine whether the rate of "interest", which is very broadly
defined in s, 347(2), provided for by the agreement constitutes the "criminal
rate" which is also defined in s. 347(2). If the effective annual rate of interest
provided for by the agreement does not exceed 60 per cent it is not a "crim 
inal rate" of interest.

and at p. 156:
To adopt the reasoning of Seaton J.A., the interest rate should be determined
by the language of the loan agreement and not by the act of the borrower in
pre-paying the loan or committing an act of default. In my view, because s.
347(1)(a) is contained in a penal statute it is necessary to adopt a consistent
and reasonable approach to its interpretation so that a lender will be able
to know before entering into a loan agreement whether or not it is "an agree
ment or arrangement to receive interest at a criminal rate".

Counsel for the plaintiff argued that the above passages from
Aectra supported her position that the LPP charged by Consum
ers' Gas constituted a criminal rate of interest because, based on
historical data, Consumers' Gas could predict that many of its
customers would pay after the due date and thereby incur the
LPP. In my view, the historical evidence of payment patterns does
not make the paying of LPP's a certainty as contemplated by the
cases. Therefore, this line of authority does nothing to bolster the
plaintiff's position.

Counsel for the plaintiff submitted that Nelson was distin
guishable from the present situation. To deflect the suggestion
that the customer could wait until the interest rate fell below 60
per cent, she stated that because, in this case, Consumers' could
sue for payment of the amount owing and the LPP as soon as
the due date had passed, it was "at the pleasure of" Consumers'
Gas whether the customer would pay a criminal rate of interest.
In Nelson, the borrower made a voluntary paym.ent during the
alleged criminal interest rate period, whereas in this case, the
customer could be compelled to pay during the criminal interest
period. I do not accept this argument, nor, in my opinion, is it a
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466 ONTARIO REPORTS 22 O.R. (3d)

legitimate basis upon which to distinguish Nelson. Rather, coun
sel's argument may be better characterized as having applied the
principle laid down in Nelson, that the interest rate could not be
determined by a voluntary act of the borrower, and argued that
this requirement was satisfied in the present case, whereas in
Nelson it was not.

Counsel for the plaintiff cited R. v. Duzan (1993), 105 Sask. R.
295, 79 C.C.C. (3d) 552 (C.A.), in further support of her position
that the payment of the alleged criminal interest rate in this case
was not within the borrower's control. In that case, a pawnbroker
paid $100 to the owner of items to be pawned and received in
return monthly payments of $20. The length of time over which
payments were to be advanced was within the discretion of the
owner of the goods. The question, as stated by the court, was
whether the interest rate, in those circumstances, could be con
sidered to be criminal when the amount paid was in the control
of the person responsible for payment, rather than the party
against whom the charge had been laid. The actuarial certificate
indicated that the effective annual interest rate was 526 per cent.
The court held that, because the pawnbroker had designed the
agreement, and because the agreement could have been designed
so as to avoid the risk of offending the Criminal Code, the basic
responsibility for what had arisen remained with the pawnbro
ker, and not the party who pawned the article. I fail to see how
this case assists the plaintiff. In Duzan, the pawnbroker entered
into an agreement with the owner of the pawned article for the
lending of money and, in exchange, received monthly payments.
Duzan is unlike the present case, because here, no such agree
ment was entered into. At any rate, it appears that it had not
been drawn to the court's attention that the decision in Nelson
had been affirmed by the Supreme Court of Canada.

I disagree with counsel's characterization of the facts in the
present situation. There is no evidence that Consumers' Gas
could or would sue for payment as soon as the due date had
passed. In fact, the bill received by the customer states the
amount "payable by due date", the "due date" and the amount
"payable after due date". The bill does not indicate that payment
must be made by the due date and I question the ability of Con
sumers' to sue as soon as the due date has passed.

Counsel for the plaintiff euphemistically described Nelson as
creating a "loophole", rather than as establishing aptly applicable
principles of law. On the other hand, counsel for the defendant
submitted that Seaton J.A. went beyond the facts of the case in
enunciating the principles set out in Nelson, and that he ana-
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lyzed the substance of s. 347 and its application using a common
sense approach.

I am not persuaded that Nelson is distinguishable from the
present situation. Rather, I am of the view that Nelson estab
lishes three principles which are applicable in this case; first,
that whether an agreement or arrangement violates s. 347 must
be determined at the time the agreement is entered into; second,
that whether the lender is in breach of s. 347 cannot turn on the
voluntary conduct of the borrower, and third, that there is no
violation of s . 347 where the payment of a criminal interest is
not required by the agreement or arrangement.

As stated, counsel for the defendant argued that, based on Nel
son, s. 347 did not apply to the LPP's paid by Mr. Garland or any
other of the defendant's customers because they were not
required to pay the LPP's at all. If Mr. Garland had paid his bills
on time, the LPP's would not have been levied. Furthermore, if
he had inadvertently omitted to pay his bill on time, he was still
not required to pay the LPP such that it would constitute a crim
inal rate of interest within the meaning of s. 347, because 38
days from the due date, the effective annual interest rate would
fall below 60 per cent.

I accept the defendant's application of Nelson to the facts of
the present case. It is clear that it could not be determined at
the outset of the arrangement between Consumers' Gas and its
customers, or in any given month, whether LPP's would be paid,
and if so, whether they would be paid at a point in time when
they would constitute an effective annual interest rate in excess
of 60 per cent. The existence of historical data indicating what
percentage of Consumers' customers have traditionally been late
payers does not alter the result. It is the customer in this case
who determines whether to pay the LPP during the time when
it may be considered criminal. In short, the arrangement
between Consumers' and Mr. Garland does not require that Mr.
Garland pay the LPP at all. As stated by counsel for the defen
dant, Mr. Garland could have subscribed to the automatic bank
debit system and thereby avoided the risk of inadvertently
neglecting to pay his bills on time.

In any event, even if the decision in Nelson is not dispositive
of the issues in this case, in my view, the arrangement between
Consumers' Gas and Mr. Garland does not constitute a credit
transaction, and s. 347 is, therefore, not applicable.

3. Characterization of the Transaction

Counsel for the defendant submitted that the LPP did not con
stitute interest for the advancement of credit because the present
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situation did not involve a credit transaction, and because the
LPP does not constitute interest, as that term is defined in s.
347. The payment of the LPP was not levied in order to allow
late-payers more time in paying their bills. Rather, it was
intended to discourage them from so doing. Furthermore, the
LPP bears few similarities to conventional interest. It is a one
time payment which does not increase over time, it is not com
pounded and there is no immediate consequence which results
from the non-payment thereof. The essence of interest, a time
factor, is conspicuously absent.

The defendant emphasized that its position that the LPP did
not constitute an interest charge was substantiated by decisions
of the OEB. The plaintiff included in its compendium the OEB's
reasons for decision in several Consumers' Gas rate cases. In the
matter ofa Rate Application under the Ontario Energy Board Act
by the Consumers' Gas Company, Phase II, September 4, 1975,
the OEB stated at pp. 118-20:

The late payment penalty charge is a well established and practical device
in widespread use in Ontario and elsewhere to encourage prompt payment
of utility bills. Certainly, if a bill is paid very soon after the due date, the
penalty can, if calculated as an interest charge, be shown to represent a very
high rate of interest. However, all customers can avoid it by paying their
bills on time and, in the case of the average bill, the dollar amount is not
very large.

The Board recognizes that a few regulatory Boards and text-book writers
have been critical of a penalty charge of the kind used by the Applicant.
However, the Board does not think that a monetary incentive for prompt
payment is wrong in principle. Interest charged on over-due accounts on a
daily basis has an appeal on theoretical grounds, but it gives little incentive
to pay by a named date, gives little weight to collection costs and seems
complicated. If interest is changed [sic] on a monthly basis, it is subject to
the same criticism, although not to the same degree as the ordinary penalty
charge.

In the opinion of the Board, the bills should describe the charge quite plainly
as what it is, i.e. as a late payment penalty charge, and state clearly and
simply how and when it applies.

In a subsequent hearing of the OEB, In the Matter of Appli
cations by The Consumers' Gas Company Ltd. for Rates, reasons
delivered on December 21, 1988, the Board staff argued that
"since the penalty is applied only once, it cannot be regarded as
an interest charge, unlike credit card charges, to be used as a
form of Company :fmancing" (para. 16.20). In the OEB's reasons,
it confirmed the position expressed in earlier decisions that the
LPP is a legitimate means of deterring the late payment of bills.
At para. 16.23, the Board stated:
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The Board agrees that the late payment penalty should be large enough to
deter those customers who otherwise might be tempted to defer payment.
There will no doubt be delays in getting bills to customers, for example,
through postal delays. However, the imposition of higher costs on other util
ity customers who manage to pay their bills in the time allowed, through
extending the grace period to offset postal delays, puts the costs of those
delays where they are least deserved.

The Board also observes that, on the face of it, the penalty, however deter
mined, appears to be appropriate in practice.

Prior to these decisions, the "penalty" had been referred to by
the OEB as a forfeited discount. In the matter of a Rate Appli
cation under the OEB Acz by Consumers' Gas, Phase II, Septem
ber 4, 1975, at p. 116, the Board stated:

The question of the imposition of a penalty for the payment of bills (also
referred to as delayed payment penalty or forfeited discount) received con
siderable attention during the hearing.

From the foregoing decisions, it is apparent that the OEB does
not view the LPP charged by Consumers' Gas as an interest
charge for the advancing of credit. Instead, as the defendant sub
mits, the OEB considers it to be an incentive for timely payment.
In my view, while this is not determinative of the issue, it is one
of several indicia to be considered in characterizing the LPP. Its
persuasiveness is reinforced by the court's curial deference to the
decisions of administrative tribunals. In particular, it has been
recognized that the OEB has exclusive jurisdiction with respect
to the production, distribution, transmission and storage of nat
ural gas. In Union Gas v. Dawn (Township) (1977), 15 O.R. (2d)
722, 2 M.P.L.R. 23 (Div, Ct.), Mr. Justice Keith stated for the
court, at p. 731:

In my view this statute makes it crystal clear that all matters relating to
or incidental to the production, distribution, transmission or storage of nat
ural gas, including the setting of rates, location of lines and appurtenances,
expropriation of necessary lands and easements, are under the exclusive
jurisdiction of the Ontario Energy Board and are not subject to legislative
authority by municipal councils under the Planning Act.

These are all matters that are to be considered in the light of the general
public interest and not local or parochial interests. The words "in the public
interest" which appear, for example, in s. 40(8), s. 41(3) and s. 43(3), which
I have quoted, would seem to leave no room for doubt that it is the broad
public interest that must be served. . . .

Persons affected must be given notice of any application for an order of
the Energy Board and full provision is made for objections to be considered
and public hearings held.

In the final analysis, however, it is the Energy Board that is charged with
the responsibility of making a decision and issuing an order "in the public
interest".
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Considering the OEB Act, Keith J. stated, at p. 734:
In the case before this Court, it is clear that the Legislature intended to

vest in the Ontario Energy Board the widest powers to control the supply
and distribution of natural gas to the people of Ontario "in the public inter
est" and hence must be classified as special legislation.

Furthermore, s . 18 of the OEB Act, although it is provincial
legislation over which the Code is paramount, lends further sup
port to the authority of the OEB to establish utility rates and
incidental fees. The section states:

18. An order of the Board is a good and sufficient defence to any proceed
ing brought or taken against any person in so far as the act or omission that
is the subject of the proceeding is in accordance with the order.

It is the plaintiff's position that Consumers' Gas offers two pay
ment options to its customers, the no-credit option and the credit
option. By the plaintiff's reasoning, all customers who pay their
bills on time adhere to the no-credit option, because there is
never a time when payment is due and payable but when pay
ment has not been made. By contrast, customers who do not pay
on time receive credit commencing on the due date and ending
when the bill is paid.

Counsel argued that the LPP is paid by Consumers' customers
in exchange for the privilege of paying late and the arrangement
whereby the LPP is payable, therefore, constitutes a credit trans
action. Relying on academic authority, she defined credit as a
deferral of payment and stated that there had been a deferral of
payment in this case. She cited R.M. Goode, Consumer Credit
Law (London: Butterworths, 1989), where the author states, at
pp. 105-06:

This brings us to the crucial element of debt deferment. This is the
essence of credit, and features explicitly in two American definitions.
Section l03(e) of the Federal Truth In Lending Act states that the term
"credit" means the right granted by a creditor to a debtor to defer pay
ment of debt or to incur debt and defer its payment.

The same idea is adopted, in somewhat expanded form, in s. 226.2 of Reg
ulation Z, made under the Truth in Lending Act, which defines credit as

the right granted by a creditor to a customer to defer payment of debt,
incur debt and defer its payment or purchase property or defer payment
therefor.

Hence the obverse of credit is not debt simpliciter but debt deferred; and the
obverse of instalment credit is not instalment debt as such but debt repay
able by instalments at least one of which is deferred. This, however, merely
rolls the problem back a stage; for we still have to consider what constitutes
debt, when debt is considered to be incurred and what amounts to deferment
of debt. .

On this basis, she argued that the arrangement between Con
sumers' Gas and Mr. Garland involved the advancing of credit

a

b

c

d

e

f

9

h

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 8 
Page 20 of 73



GARLAND V. CONSUMERS' GAS CO. 471

a

b

c

d

e

f

9

h

within the meaning of s. 347. I accept the plaintiff's argument
that a deferral of payment constitutes credit. However, I do not
agree that just because a customer does not pay on time means
that there has been a deferral of payment or that credit has been
advanced, particularly where the company has done what it
could to encourage the customer to pay on time. A distinction
must be drawn between the situation in which a customer fails
to pay within a stipulated time, because of inadvertence, choice
or because he does not have the money, and the situation in
which an agreement is entered into whereby the lender of money
or issuer of goods agrees to delay its demand for payment, in
exchange for the consideration of an additional charge. In my
view, s. 347 is applicable only to the latter situation. The facts
before me reveal the former situation.

Counsel for the plaintiff cited the decisions in Pay Less and
Mira Design, supra, in support of her position that the provision
for LPP's in the arrangement between Consumers' Gas and its
customers is a credit arrangement, and that the LPP constitutes
interest payable for the advancement of credit.

Mira Design dealt with the buying and selling of real property.
The vendor agreed to take a mortgage back from the purchaser
in the sum of $84,000, representing the balance owing for the
purchase price of the property. The mortgage back stated that
the mortgage secured $100,000. If the money was not paid within
30 days, the vendor could demand payment of $100,000 from the
purchaser. Thus, in effect, a penalty of $16,000 would be levied
after that time. The court held that the penalty, which consisted
of the $16,000 plus interest, constituted interest within the
meaning of s. 347 of the Code. In my view, the case is distin
guishable from the present situation because it dealt with a loan
transaction and the credit advanced was the money lent. It
resembles the present situation only because the additional
interest (i.e. the $16,000) did not begin to run until 30 days after
the loan was made. The interest in that case was calculated over
the term of the loan and the agreement itself provided for a crim
inal rate of interest. Whether a criminal rate of interest would
be charged was not within the power of the borrower to deter
mine. It does not, therefore, support the plaintiff's position that
the LPP constitutes interest in this case.

In Pay Less, two companies took out mortgages in the amount
of $3,000 from the petitioner at bank prime plus one per cent
interest. The mortgages were for three-year terms. At the end of
the terms, agreements were reached to extend the mortgages for
four months for an extension fee of $250,000 and an increased

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 8 
Page 21 of 73



472 ONTARIO REPORTS 22 O.R. (3d)

interest rate of 9.25 per cent. The issue before the court was
whether the extension fee of $250,000 and the interest rate of
9.25 per cent together constituted a criminal rate of interest. The
actuarial evidence indicated that if interest were calculated over
the whole term of the mortgage the effective annual rate would
be at most 20 per cent, whereas if it were calculated only over
the period of the extension agreement, it would be well in excess
of 60 per cent. The court held that the extension agreement con
stituted a credit transaction, even though no new monies had
been advanced, because the petitioner had extended the time in
which the mortgagor was required to pay. At p. 8, the court
stated:

Was there credit advanced under the extension agreement? I think so.
Although no new monies were advanced, the extension of time to repay the
principal amount of a loan is in my view an advance of credit within the
meaning of s. 347. If the extension of time to pay a loan is not encompassed
within the meaning of money actually advanced, although it may well be,
the extension of the repayment date clearly amounts to a benefit actually
advanced under the agreement. The monetary value of that benefit is the
principal amount that the borrower does not have to repay immediately.

The court concluded that interest referred to the cost payable for
the advancing of credit, and that because the $250,000 was pay
able for the extension of time, the interest calculation had to be
done over the term of the extension agreement and not the whole
term of the loan.

Counsel for the plaintiff seized on the above-cited words of Sig
urdson J. to support her position that an extension of time in
which to pay a loan constitutes credit advanced within the mean
ing of s. 347 of the Code. In my view, this case is also unlike the
present situation because, as I have stated, in this case there is
no agreement whereby the customers of Consumers' Gas are per
mitted or even encouraged to pay late. Rather, customers are
encouraged to pay on time by the imposition of a penalty to be
added to payments which are overdue.

Furthermore, I do not believe that the following authorities
cited by the plaintiff provide assistance to the plaintiff's argu
ment that the arrangement between Consumers' Gas and its cus
tomers constitutes a credit transaction: 677950 Ontario Ltd. v.
Artell Developments Ltd. (1992), 93 D.L.R. (4th) 334, 24 R.P.R.
(2d) 113 (Ont. C.A.), affirmed [1993] 2 S.C.R. 443, 32 R.P.R. (2d)
286, R. v. McRobb (1984), 20 C.C.C. (3d) 493 (Ont, Co. Ct.),
affirmed (1986), 32 C.C.C. (3d) 479n (Ont, C.A.), Terracan Capi
tal Corp. v. Pine Projects Ltd. (1993), 100 D.L.R. (4th) 431, 30
R.P.R. (2d) 119 (B.C.C.A.), Aectra Refining & Marketing Inc. v.
Lincoln Capital Funding Corp., supra.
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The plaintiff cited several decisions in which courts have held
that it is the substance and not merely the form of a transaction
which must be considered in determining its character. In Pay
Less, the court stated, at p. 11:

The authorities interpreting s . 347 and its predecessor s . 305 indicate that
the judicial approach has been to look at the substance of a transaction
rather than its form in ascertaining whether there has been a breach of s.
347.

I agree with counsel's submission that it is the substance and
not the form of a transaction which is determinative of its char
acterization. However, I do not agree that by looking at the sub
stance of this transaction one is led to the conclusion that it
involves the advancing of credit. Indeed, it is my view that the
indicia which are prominent here lead to the opposite conclusion,
that no credit has been advanced. First, the penalty is not com
pounded. Although it is expressed as a percentage of the amount
owing, it is in fact a lump sum which is charged only if payment
is not made by the due date. Second, the penalty is a one-time
payment which does not increase over time. Third, there is no
sanction for the non-payment of the penalty. Finally, the penalty
triggers contemporaneously with the account becoming overdue.
While in other circumstances this might not be pertinent, when
taken with the other factors, it supports the conclusion that the
LPP is not an interest charge which is paid for the advancing of
credit.

V. CONCLUSION

The fact that the transaction between Consumers' Gas and its
customers in the present case deals only with goods does not
preclude the application of s. 347 of the Code.

The principles set out in Nelson are applicable here. Therefore,
even if credit is advanced within the meaning of that term in s.
347 of the Code, those principles, when applied, are dispositive
of the issue raised by this case. When considered at the time the
agreement is entered into, it is clear that whether an interest
rate contravenes s. 347 is determined by a voluntary act of the
borrower. The payment of a criminal interest rate in these cir
cumstances is not perforce required by the arrangement contem
plated by s. 347.

Finally, the facts of the case at bar do not support the notion
that this is a credit transaction. Rather, what is reflected is a
transaction which is more appropriately described as an incen
tive to customers to pay their bills by a certain date. It is a two
price system by which customers can opt to pay one price by the

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 8 
Page 23 of 73
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due date or another price thereafter. In other words, it represents
a discount which is forfeited if payment is not made by the due
date. The indicia which lead to the conclusion that this is not a
credit transaction are that: the LPP is a one-time payment which
does not increase over time; the LPP is not compounded; and the
absence of a sanction for the non-payment of the LPP.

The authorities presented by the plaintiff do not, in my opin
ion, lead to the conclusion that the present transaction is one
involving an advance of credit. The nature of the transaction is
not to require the payment of a criminal interest rate. On the
contrary, it is intended to discourage it. In my view, the LPP
charged by Consumers' Gas to its customers is not interest pay
able for credit advanced pursuant to an agreement or arrange
ment with the result that s. 347 of the Code is not applicable to
it.

The action is accordingly dismissed. I wish to express my grat
itude to all counsel for their careful preparation and thoughtful
submissions. I may be spoken to respecting costs.

Judgment accordingly.
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Garlalidv. The Consum.ers' Gas Co.

[Indexed as: Garland v. Consumers' Gas Co .]

9

_ [22 O .R. (3d ) 451, 767J

Crinrinal law - Interest - Late payxnent penalty charged by gas util-
ity - Laee payxnent penalty being a one-tiine charge without com.pound- h
ing - Depending on when penalty paid and if classified as interest, then
exceeding criminal rate · - . Late payxnent. penalty, however, not .being
interest - Whether rate a criminal rate independent of boz-rower-ts dis
cretion about timing of paym.ents - Latepa:im.ent penalty not constitut-
ing credit transaction - Meaning of "credit advanced" including
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supplying of goods or services without loan of money - Criminal Code,
R.S.C. 1985, c. C-46, s, 347(2) "credit advanced".

Interest - Criminal rate - Late paym.ent penalty charged by gas util
ity - Late paym.ent penalty being a one-time charge without compound
ing - Depending on when penalty paid and if classified as interest, then
exceeding criminal rate - Late paym.ent penalty, however, not being
interest - Whether rate a criminal rate independent of borrower's dis
cretion about timing of paym.ents - Late paym.ent penalty not constitut
ing credit transaction - Meaning of "credit advanced" including
supplying of goods or services without loan of money - Criminal Code,
R.S.C. 1985, c. C-46, s, 347(2) "credit advanced".

Statutes - Interpretation - Gram.m.atical interpretation yielding to
intention of legislature - Meaning of "credit advanced" including sup
plying of goods or services without loan of money - Criminal Code,
R.S.C. 1985, c. C-46, s. 347(2) "credit advanced".

NOTE: The appeal from the above-cited judgment of the
Ontario Court (General Division) to the Court of Appeal for
Ontario (Doherty; Abella and Charron JJ.A.) was dismissed with
out costs on September 18,1996. The court's endorsement was as
follows:

By THE COURT: - The appellant commenced a class action
seeking restitution of late payment penalties paid by customers
of the respondent since 1981. All rates, including the late pay
ment penalties, charged by the respondent are set by order of the
Ontario Energy Board after public rate hearings. The appellant
claimed that, depending on when the payments were made, they
could constitute the payment of a criminal interest rate in con
travention of s. 347 of the Criminal Code , R.S.C. 1985, c. C-46.
Both the appellant and respondent moved for summary judg
ment on several bases.

Winkler J. made a careful and thorough analysis ofs. 347. He
first accepted the appellant's contention that s. 347 applied to
transactions where the credit advanced consisted solely of the
monetary value of goods, services, or benefits advanced. He
next concluded, based on Nelson v. C.T.C. Mortgage Corp.
(1984), 16 D.L.R. (4th) 139, 59 B.C.L.R. 221 (C.A.), affirmed
[1986] 1 S.C.R. 749, 29 D.L.R. (4th) 159, that as the penalty pro
visions did not necessitate payment at a criminal interest rate,
there was no breach of s. 347. Finally, Winkler J. held that the
late payment penalties did not constitute interest within the
meaning of s. 347 as they were not "payable for the advancing of
credit under an agreement or arrangement". The second and
third points were decided in favour of the respondent. Success
on either entitled the respondent to a dismissal of the action. In
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the result, Winkler J. allowed the respondent's motion and dis
missed the action.

This appeal was limited by court order to the three issues
dealt with by Winkler J. in his reasons (reported at (1995), 22
O .R. (3d) 451, 122 D.L.R. (4th) 377, supplementary reasons 22
O.R. (3d) 767, 17 B.L.R. (2d) 239n). The issue, therefore,
whether this was a collateral attack on the order of the Ontario
Energy Board was not before us. Nor was the issue before us of
whether s. 347 could have application where the alleged
"lender" is obliged by an order of a provincial regulatory body to
charge the rates which are said to result in the violation of s.
347. We do not wish to be taken as having in any way decided
these two issues.

We agree with Winkler J. that Nelson, supra, is dispositive. In
so holding, we have particular regard to the comments of Seaton
J.A. at pp. 144-45. Counsel for the appellant argued that the dis
tinction between s. 347(1)(a) and (b) made in the dissenting rea
sons of Hutcheon J .A. (pp. 160-61) is compelling and should be
adopted by this court. Counsel submitted that subsequent appel
late decisions have followed the dissenting opinion: see R. v.
Duzan (1993), 79 C.C.C. (3d) 552, 105 Bask. R. 295 (C .A. );
Degelder Construction Co. v. Dancorp Developments Ltd., [1996]
B.C.J. No. 621, 21 B.C.L.R. (3d) 112 (C.A.).

Even if we were to accept the appellant's interpretation of the
subsequent cases, neither of which expressly purport to digress
from the majority position in Nelson, we feel bound to follow the
majority position in Nelson in the light of the disposition of Nel
son in the Supreme Court of Canada. In dismissing the appeal,
that court said ''We agree in substance with the majority reasons
of the British Columbia Court ofAppeal."

Our conclusion that Nelson controls is sufficient to dispose of
the appeal and affirm the decision dismissing the appellant's
action. While it is unnecessary to address the other two issues
considered by Winkler J., we note our concurrence with his con
clusion that s. 347 of the Criminal Code can reach transactions
where the credit advanced consists solely of the monetary value
of goods, services, or benefits advanced.

We express no opinion on his interpretation of the words
"p a y a b le for the advancing of credit under an agreement or
arrangement".

The appellant also asks that the costs order made against the
appellant on the motion to vary the judgment be set aside. We
are not persuaded that Winkler J. did not have jurisdiction to
make the order and see no reason to interfere with the exercise
of his discretion.
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The appeal is dismissed, but in the circumstances without costs.

Michael L. McGowan and Barbara L . Grossman, for appellant.
Fred D . Cass and D.R. Hiscocks, for respondent. .
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Gordon Garland Appellant

v.

The Consumers' Gas Company
Limited Respondent

INDEXED AS: GARLAND v. CONSUMERS' GAS CO.

File No.: 25644.

1998: March 23; 1998: October 30.

Present: L'Heureux-Dube, Cory, McLachlin, Iacobucci,
Major, Bastarache and Binnie JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Criminal law - Criminal interest rate - Late pay
ment penalty - Gas utility charging late payment pen
alty offive percent on accounts not paid by due date 
Whether late payment penalty constitutes "interest at a
criminal rate" - Criminal Code, R.S.C., 1985, c. C-46,
s.347.

Costs - Class actions - Class proceedingsfund 
Costs ofprocedural motion awarded against class rep
resentative in his personal capacity - Whether costs
award should be set aside - Law Society Act, R.S.O.
1990, c. L.8, s. 59.4 - Class Proceedings Act, 1992,
S.O. 1992, c. 6.

The respondent gas utility, whose rates and payment
policies are governed by the Ontario Energy Board, bills
its customers on a monthly basis, and each bill includes
a "due date" for the payment of current charges. Cus
tomers who do not pay by the due date incur a late pay
ment penalty ("LPP") calculated at five percent of the
unpaid charges for that month. The LPP is a one-time
penalty which does not compound or increase over time.
It was implemented in 1975 following a series of rate
hearings conducted by the Board. In granting the
respondent's application to impose the penalty, the
Board noted that the primary purpose of the LPP is to
encourage customers to pay their bills promptly, thereby
reducing the cost to the respondent of carrying accounts
receivable. The Board recognized that if a bill is paid
very soon after the due date, the penalty can be shown to
represent a very high rate of interest, but it noted that
customers could avoid such a charge by paying their

Gordon Garland Appelant

c.

Consumers' Gas Company Limited Intimee

RtPERTORIE: GARLAND c. CONSUMERS' GAS CO.

N° du greffe: 25644.

1998: 23 mars; 1998: 30 octobre.

Presents: Les juges L'Heureux-Dube, Cory, McLachlin,
Iacobucci, Major, Bastarache et Binnie.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Droit criminel - Taux d'interet criminel - Penalite
pour paiement en retard- Entreprise de distribution de
gaz imposantune penaliti de 5 pour 100pour les comp
tes non payes ala date d'echeance - La penalite pour
paiement en retard equivaut-elle a des «interets a un
taux criminel»? - Code criminel, L.R.C. (1985),
ch. C-46, art. 347.

Depens - Recours collectifs - Fonds d'aide aux
recours collectifs - Representant des membres du
groupe de personnes dans un recours collectif con
damne personnellement aux depens d'une motion d'or
dreprocedural- La condamnation aux depens devrait
elle etre annulee? - Loi sur le Barreau, L.R.O. 1990,
ch. L.8, art. 59.4 - Loi de 1992 sur les recours collec
tifs, L.O. 1992, ch. 6.

L'entreprise de distribution de gaz intimee, dont les
tarifs et les politiques de paiement sont regis par la
Commission de l' energie de l' Ontario, envoie chaque
mois a ses clients une facture qui prevoit une «date
d'echeance» pour le paiement du montant du. Les
clients qui n' ont pas acquitte leur facture a la date
d'echeance se voient imposer une penalite pour paie
ment en retard (<<PPR») qui correspond a5 pour 100 du
montant en souffrance pour ce mois. Cette penalite est
calculee une seule fois, eile ne comporte aucun in16ret
compose et n'augmente pas avec le temps. Elle a e16
etablie en 1975 a la suite d'une serie d'audiences tari
faires de la Commission. En accedant a la demande de
l'intimee visant I'imposition de la PPR, la Commission
a fait remarquer que cette penalite a pour objet premier
d'inciter les clients aacquitter leurs factures sans tarder
de maniere areduire les frais qu'entraine pour l'intimee
Ie report des comptes clients. La Commission a reconnu
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bills on time. The appellant commenced an action on
behalf of a large number of the respondent's customers
alleging that the LPP violates s. 347 of the Criminal
Code because - for a significant number of customers
each month - it constitutes interest at a rate exceeding
60 percent per year. He submitted actuarial evidence
showing that under the normal billing plan, the LPP
gives rise to an interest rate exceeding 60 percent per
annum for customers who pay within 37 days after the
due date. Under the equal billing plan, the point at
which the interest rate falls below 60 percent is between
24 and 90 days after the due date, depending on the
month. The appellant also submitted statistical evidence
indicating that while many of the respondent's custom
ers pay late, most pay only a few days late. In support of
this action, the appellant applied for and received finan
cial assistance from the Ontario Class Proceedings
Committee. He also moved for certification of a class
proceeding on behalf of all customers who paid LPP
charges after April 1, 1981, when s. 347 of the Code
came into force. Prior to the disposition of that motion
both the appellant and the respondent moved for sum
mary judgment on various grounds. A judge of the
Ontario Court (General Division) granted summary
judgment in favour of the respondent and dismissed the
action. The respondent moved for an order amending
the judge's formal judgment. The appellant refused to
consent to the motion. The motion was granted and the
judge assessed costs to be payable by the appellant per
sonally. The Court of Appeal dismissed the appellant's
appeal of the dismissal of his action.

Held (Bastarache 1. dissenting): The appeal should be
allowed and the matter remitted to the Ontario Court
(General Division).

Per L'Heureux-Dube, Cory, McLachlin, Iacobucci,
Major and Binnie JJ.: Section 347 of the Code applies to
the LPP imposed by the respondent. For the purposes of
s. 347, "interest" is an extremely comprehensive term
which expressly includes charges or expenses "in the
form of a . . . penalty". However, not every charge or
expense will be subject to the criminal interest rate pro
vision. In order to constitute "interest" under s. 347, a
charge - whatever its form - must be "paid or paya
ble for the advancing of credit under an agreement or

que , dans le cas d'une facture acquittee rapidement
apres la date d'echeance, la penalite peut representer un
taux d'interet tees eleve, mais elle a fait observer que les
clients pouvaient eviter ces frais en payant leurs factures
a temps. L'appelant a intente une action au nom d'un
grand nombre de clients de l'intimee en alleguant que la
PPR contrevient a I'art. 347 du Code criminel parce
qu' elle represente, chaque mois, pour un nombre consi
derable de clients, des interets aun taux qui depasse 60
pour 100 par annee, n ressort de la preuve actuarielle
soumise par l'appelant que, selon Ie plan normal de fac
turation, la PPR engendre un taux d'interet qui depasse
60 pour 100 par annee pour les clients qui paient dans
les 37 jours suivant la date d'echeance. Dans le cas du
plan de paiements egaux, le moment OU le taux d'interet
devient inferieur a60 pour lOOse situe, selon le mois,
entre Ie 24e et le 90e jour qui suit la date d'echeance,
L'appelant a egalemenr produit une preuve statistique
indiquant que, meme si un grand nombre de clients de
l'intimee paient en retard, la plupart le font avec
quelques jours de retard seulemenl A l'appui de son
action, l' appelant a demande et obtenu une aide finan
ciere du Comite des recours collectifs de l'Ontario. n a
egalement presente une motion en certification d' un
recours collectif au nom de tous les clients ayant paye
des frais pour paiement en retard apres le lee avril 1981,
date d' entree en vigueur de l' art. 347 do Code. Avant
qu'une decision soit rendue sur cette motion, I'appelant
et I'intimee ont presente une motion visant aobtenir un
jugement sommaire, fondee sur divers motifs. Un juge
de la Cour de I'Ontario (Division generale) a rendu un
jugement sommaire en faveur de l'intimee et a rejete
I'action. L'intimee a presente une motion en vue d'obte
nir une ordonnance modifiant le dispositif du jugement
dujuge. L'appelant a refuse de consentir acette motion .
Le juge a fait droit a la motion et a accorde des depens
payables par l'appelant personnellemenl La Cour d'ap
pel a rejete l'appel interjete par l'appelant contre le rejet
de son action.

Arret (Ie juge Bastarache est dissident): Le pourvoi
est accueilli et l'affaire est renvoyee devant la Cour de
-l' Ontario (Division generale),

Les juges L'Heureux-Dube, Cory, McLachlin,
Iacobucci, Major et Binnie: L'article 347 du Code s'ap
plique a la PPR imposee par l'intimee. Aux fins de
l'art. 347, l' «interet» est un terme qui a un sens tees
large et qni inclut expressement les frais sous forme de
«penalites». Toutefois, la disposition relative au taux
d'interet criminel ne s'applique pas ataus les frais. Pour
constituer un «interet» au sens de I'art. 347, les frais,
quels qu'ils soient, doivent etre «payes ou payables [. . .]
en contrepartie du capital prete ou apreter [dans Ie cadre
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arrangement". Under s. 347(2), "credit advanced"
encompasses not only "the money" advanced under an
agreement or arrangement, but also "the monetary value
of any goods, services or benefits" which may be so
advanced. The most plausible interpretation of s. 347(2)
is that an "advance" of "the monetary value of any
goods, services or benefits" means a deferral of payment
for such items. The respondent provides goods and ser
vices to its customers, for which a specified amount of
money is payable each month on a certain date. The
deferral of that payment past the due date constitutes
"credit advanced" within the meaning of s. 347(2),
assuming that such deferral is permitted under the pay
ment relationship which exists between the parties.
Moreover, the credit is advanced by the respondent to its
customers "under an agreement or arrangement". The
arrangement between the parties creates two payment
options: a short-term option, which costs nothing, and a
longer-term option, which involves an additional
charge. While it is clear that the respondent neither
encourages late payments nor seeks to profit from them,
under the terms prevailing between the parties custom
ers are permitted to defer their payment, albeit for a
price. That is an arrangement for the advancing of credit
under the broad language adopted in s. 347. On the facts
of this case, a penalty incurred, pursuant to the terms of
a standing arrangement between the parties, for the
deferral of payment of a specified amount of money
owing for goods, services or benefits is an "interest"
charge within the meaning of s. 347 and is subject to
that law's prohibitions against requiring or receiving
interest at a criminal rate.

Section 347 creates two separate offences. Section
347(1)(a) makes it illegal to enter into an agreement or
arrangement to receive interest at a criminal rate, while
s. 347(1)(b) makes it illegal to receive a payment or par
tial payment of interest at a criminal rate. Section
347(1)(a) should be narrowly construed. Whether an
agreement or arrangement for credit violates the provi
sion is determined as of the time the transaction is
~teredinto.fftheagreememorarrangemempermits

the payment of interest at a criminal rate but does not
require it, there is no violation of s. 347(1)(a), although
s. 347(1)(b) might be engaged. It is clear that there is no
violation of s. 347(1)(a) in this case. The arrangement
between the respondent and its customers does not, on
its face, require the payment of interest at a criminal
rate. Section 347(l)(b) should be broadly construed.
Whether an interest payment violates the provision is
determined as of the time the payment is received. For

d'une convention ou d'une entente]». Aux termes du
par. 347(2), le «capital prete» englobe non seulement les
«sommes d'argent» pretees dans le cadre d'une conven
tion ou d'une entente, mais aussi «la valeur pecuniaire
[...] de tous biens, services ou prestations» qui peuvent
etre ainsi pretes . Selon l'interpretation la plus plausible
du par. 347(2), le «pret» de «la valeur pecuniaire [...]
de tous biens, services ou prestations» s'entend du paie
ment differe de ces elements. L' intimee fournit a ses
clients des biens et des services en contrepartie d'une
somme d'argent precise qui est payable chaque mois, a
une certaine date. Le paiement repone aune date peste
rieure a la date d'echeance constitue un «capital prete»
au sens du par. 347(2), a supposer que la relation de
paiement qui existe entre les parties permette ce report.
De plus, I'intimee prete ce capital ases clients «dans le
cadre d'une convention ou d'une entente». L'entente
entre les parties cree deux options de paiement: l' option
acourt terme, qui ne coftte rien, et l' option aplus long
terme, qui comporte des frais supplementaires. Bien
qu'il soit clair que I'intimee n'encourage pas les paie
ments en retard et ne cherche pas non plus aen profiter,
selon les conditions qui existent entre les parties, les
clients sont autorises adifferer leur paiement, aun prix
toutefois. n s'agit d'une entente de pret qui est visee par
le texte large de l' art. 347. D' apres les faits de la pre
sente affaire, une penalite imposee, conformement aux
conditions d'une entente permanente entre les parties, en
contrepartie du paiement differe d'une somme d'argent
determinee qui est exigible pour des biens, services ou
prestations, constitue un «interet» au sens de l'art. 347
et est visee par les interdictions d' exiger ou de percevoir
des interets aun taux criminel que renferme cette dispo
sition.

L'article 347 cree deux infractions distinctes. Aux
termes de l'al. 347(I)a), il est illegal de conclure une
convention ou une entente pour percevoir des interets a
un taux criminel, alors que, d'apres l'al. 347(1)b), il est
illegal de percevoir, meme partiellement, des interets a
un taux criminel. L' alinea 347(1)a) doit etre interprete
restrictivement. La question de savoir si une convention
ou une entente de pret viole cette disposition est deter
minee ala date alaquelle I'operation est effectuee, Si la
convention ou I'entente permet le paiement d'interets a
un taux criminel mais ne l'exige pas, il n'y a aucune
violation de l' al. 347(l)a), quoique l' al. 347(l)b) puisse
s'appliquer. n est clair qu'il n'y a aucune violation de
l'al. 347(I)a) en l'espece, L'entente conclue entre l'inti
mee et ses clients n'exige pas, apremiere vue, le paie
ment d'interets a un taux criminel. L'alinea 347(l)b)
doit etre interprete de facon liberale. La question de
savoir si un paiement d'inrerets viole cette disposition

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 8 
Page 31 of 73



[1998] 3 R.C.S. GARLAND C. CONSUMERS' GAS CO. 115

the purposes of s. 347(1)(b), the effective annual rate of
interest arising from a payment is calculated over the
period during which credit is actually outstanding. Pur
suant to the decision in Nelson, there is no violation of
s, 347(l)(b) where a payment of interest at a criminal
rate arises from a voluntary act of the debtor, that is, an
act wholly within the control of the debtor and not com
pelled by the lender or by the occurrence of a determin
ing event set out in the agreement The actuarial evi
dence submitted in this case shows that if a regular
billing customer waits 38 days or longer to pay, the
annual interest rate represented by the five percent
charge drops below the criminal threshold of 60 percent
per annum. It cannot be said, however, that payment of
the LPP within 38 days is a "voluntary" act within the
meaning of Nelson. While strictly speaking, it is true
that customers may delay their payment of the LPP
beyond 38 days, there is clearly no invitation to do so,
and it would bedisingenuous to conclude that customers
actually perceive themselves to be at liberty to wait that
long. Statistical evidence submitted by the appellant
strongly supports the opposite conclusion.

The motions judge erred in awarding costs against the
appellant in his personal capacity. The purpose of
s. 59.4 of the Law Society Act is to protect class repre
sentatives from personal exposure to costs in actions
where financial support has been granted by the Class
Proceedings Fund. Since the appellant has successfully
applied for support from the Class Proceedings Fund, he
should not be exposed to personal liability for any costs
arising in this action, including costs incurred in the
context of procedural motions.

Per Bastarache J. (dissenting): While the definition of
"interest" includes the notion of "penalty", the applica
tion of s, 347 is also predicated upon the existence of an
"agreement or arrangement" for the advancement of
credit. On the facts of this case, the respondent has not
entered into an agreement or arrangement to give credit
to the appellant or to any other customers who have paid
the LPP. Far from being a consensual extension of
credit, the respondent's LPP represents an effort to pre
vent or deter customers from unilaterally taking credit.
The decisions of the Ontario Energy Board approving
the LPP confirm that the penalty is not "paid or payable
for the advancing of credit", but is an incentive for
timely payment. Further indicia supporting this view are
the fact that the penalty is not compounded, the fact that
it is a one-time payment which does not increase over

est determinee ala date II. laquelle Ie paiement est recu,
Aux fins de I'al. 347(l)b), Ie taux d'interet annuel effec
tif resultant d'un paiement est calcule en fonction de la
periode pendant ·laquelle le pret est reellement en cours.
Conformement aI' arret Nelson, il n'y a aucune violation
de I'al. 347(l)b) lorsqu'un paiement d'lnterets aun taux
criminel resulte d'un acte volontaire du debiteur, c'est
a-dire un acte qui releve entierement de son controle et
qui n'est pas impose par Ie preteur en raison d'un evene
ment determinant prevu dans la convention. D'apres la
preuve actuarielle soumise en l'espece, si un client qui
est facture selon Ie plan normal attend 38 jours ou plus
pour payer, Ie taux d'interet annuel represente par les
frais de 5 pour 100 tombe sous Ie seuil criminel de 60
pour 100 par annee. Cependant, on ne saurait affirmer
que Ie paiement de la PPR dans les 38 jours est un acte
«volontaire» au sens de I'arret Nelson. Meme si, astric
tement parler, il est vrai que les clients peuvent attendre
plus de 38 jours pour payer la PPR, on ne les invite pas
a Ie faire, et il serait malhonnete de conclure que les
clients ont vraiment I'impression de pouvoir attendre
aussi longtemps. La preuve statistique soumise par l'ap
pelant etaye fortement la conclusion contraire.

Le juge des requetes a commis une erreur en condam
nant I'appelant personnellement II. des depens. L'article
59.4 de la Loi sur le Barreau vise II. proteger les repre
sentants des membres d'un groupe de personnes dans un
recours collectif contre toute condamnation personnelle
aux depens dans le cadre d'une instance OU une aide
financiere a ete accordee par Ie Fonds d'aide aux
recours collectifs. Vu que I' appelant a reussi II. obtenir
une aide financiere du Fonds d' aide aux recours collec
tifs, il ne devrait pas risquer d'etre tenu personnellement
responsable des depens decoulant de la presente action,
notamment des depens accordes dans Ie cadre de
motions d' ordre procedural.

Le juge Bastarache (dissident): Bien que la definition
d' «interet» inclue la notion de «penalite», l'application
de l'art, 347 depend aussi de I'existence «d'une conven
tion ou d'une entente» de pret, D'apres les faits de la
presente affaire, I'intimee n'a conciu aucune convention
ou entente de pret avec I' appelant ou avec tout autre
client qui a paye la PPR. Loin d' etre un pret consensuel
de capital, la PPR imposee par l'intimee represente une
tentative d'empecher ou de dissuader les clients de s'ap
proprier unilateralement un capital. Les decisions de la
Commission de I'energie de l'Ontario qui approuvent la
PPR confirment qu'elle n'est pas «paye[e] ou payabI[e]
[...] en contrepartie du capital prete ou apreter», mais
constitue une mesure d'incitation a payer a temps. Le
fait que la penalite ne comporte aucun interet compose,
Ie fait qu'elle soit calculee une seule fois et qu'elle
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time, the fact that there is no sanction for the non-pay
ment of the penalty, and the fact that the penalty triggers
contemporaneously with the account becoming overdue.
Since s. 347 of the Code is not applicable, the action
should be dismissed. A contract for the extension of
credit should not be implied in every case where there is
late payment, pursuant to a sale of goods. This case
involves a regulated industry and a rate approval
scheme has been established with the specific purpose
of protecting consumer interests. To limit the choice of
means of the regulator by resorting to the criminal law
power is inappropriate and unwarranted
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Fred D. Cass, John J. Longo, Daniel Boivin and
Janet Clark, for the respondent.

The judgment of L'Heureux-Dube, Cory,
McLachlin, Iacobucci, Major and Binnie J1. was
delivered by

MAJOR 1.- This appeal concerns the interpreta
tion and application of s. 347 of the Criminal
Code, RS.C., 1985, c. C-46 - the "Criminal Inter
est Rate" provision. Section 347 makes it an
offence to enter into an agreement for, or to
receive, interest at a rate exceeding 60 percent per
year. The respondent sells natural gas to Ontario
residents. Customers who do not pay their bills on
or before a specified date each month are subject
to a five percent penalty for late payment. The
main issue is whether that penalty, depending on
when it is paid, may be said to constitute "interest
at a criminal rate" within the meaning of s. 347 of
the Code.

A subsidiary issue is whether the trial judge
erred in awarding $500 in costs a.gainst the appel
lant personally in connection with a procedural
motion. The appellant submits that because this
putative class action has been approvedfor support
by the Ontario Class Proceedings Committee, any
award of costs must be assessed against the Class
Proceedings Fund and may not be awarded against
him in his personal capacity.

I. Facts

The respondent, Consumers' Gas Company
Limited ("Consumers' Gas" or "CG"), is a regu
lated utility which provides natural gas to commer
cial and residential customers throughout Ontario.
Its rates and payment policies are governed by the
Ontario Energy Board ("DEB" or "Board") pursu
ant to the Ontario Energy Board Act, R.S.O. 1990,
c. 0.13, and the Municipal Franchises Act, R.S.O.
1990, c. M.55. The respondent cannot sell gas or

Fred D. Cass, John J. Longo, Daniel Boivin et
Janet Clark, pour l'intimee.

Version francaise du jugement des juges
L'Heureux-Dube, Cory, McLachlin, Iacobucci,
Major et Binnie rendu par

LE JUGE MAJOR- Le present pourvoi concerne
I'interpretation et l'application de l'art. 347 du
Code criminel, L.RC. (1985), ch. C-46, qui est la
disposition relative au taux d'interet crimineI. Aux
termes de cet article, commet une infraction qui
conque conclut une convention pour percevoir des
interets a un taux qui depasse 60 pour 100 par
annee, L'intimee vend du gaz naturel ades resi
dents de l'Ontario. Les clients qui n'acquittent pas
leur facture au plus tard a une date determinee,
chaque mois, sont sujets anne penalite de 5 pour
100 pour paiement en retard. La principale ques
tion en litige est de savoir si cette penalite, selon la
date alaquelle elle est payee , peut etre consideree
comme equivalant a des «interets aun taux crimi
neb>, ausens de l'art. 347 du Code.

n s' agit subsidiairement de savoir si le juge du
proces a commis une erreur en condamnant I' appe
lant personnellement ades depens de 500 $ relati
vement aune motion d'ordre procedural. L'appe
lant soutient que, puisque le Comite des recours
collectifs de I'Ontario a approuve la demande
d'aide financiere pour le recours collectif envisage,
les depens qui peuvent etre accordes doivent etre
preleves sur le Fonds d' aide aux recours collectifs
et ne peuvent lui etre imposes personnellement.

I. Les faits

L'intimee, Consumers' Gas Company Limited
(<<Consumers' Gas» ou «CG»), est une entreprise
de services publics reglementee qui fournit du gaz
naturel a des clients residentiels et commerciaux
partout en Ontario. Ses tarifs et ses politiques de
paiement sont regis par la Commission de l'ener
gie de l'Ontario (<<CEO» ou «Commission») con
formement ala Loi sur La Commission de l' energie
de l'Ontario, L.R.O. 1990, ch. 0.13, et ala Loi sur
les concessions municipaLes, L.R.O. 1990, ch.
M.55. L 'intimee ne peut vendre du gaz ou facturer
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charge for gas-related services except in accor
dance with rate orders issued by the Board.

Consumers' Gas bills its customers on a
monthly basis, and each bill includes a "due date"
for the payment of current charges. The due date
normally falls on the 10th day (for commercial
customers) or the 16th day (for residential custom
ers) after the bill is issued. Customers who do not
pay by the due date incur a late payment penalty
("LPP") calculated at five percent of the unpaid
charges for that month. The LPP is a one-time pen
alty, and does not compound or increase over time.
Customers can avoid the LPP by participating in a
pre-authorized payment system, whereby the
amount of their monthly bill is deducted automati
cally on the due date from a designated bank
account.

Consumers' Gas offers its customers two billing
plans. Under the normal plan, customers are sim
ply billed for the cost of goods and services which
they consume each month. Under the "Equal Bill
ing Plan", CG estimates the customer's yearly con
sumption, bills an equal amount each month for 10
months, settles any balance in the 11th month, and
bills for actual use in the 12th. About half of CG' s
customers subscribe to each type of plan. Late
paying customers are subject to the LPP regardless
of which plan is used.

The LPP was implemented in 1975 following a
series of rate hearings conducted by the OEB. In
granting CG's application to impose the penalty ,
the Board noted that the primary purpose of the
LPP is to encourage customers to pay their bills
promptly, thereby reducing the cost to CG of car
rying accounts receivable. The Board also held that
such costs, along with any special collection costs
arising from late payments, should beborne by the
customers who cause them to be incurred, rather
than by the customer base as a whole. In approving
a flat penalty of five percent, the OEB rejected the
alternative course of imposing a daily interest
charge on overdue accounts. The Board reasoned

des services connexes que conformement aux
ordonnances tarifaires de la Commission.

Chaque mois, les clients de Consumers ' Gas
recoivent une facture qui prevoit une «date
d'echeance» pour Ie paiement du montant du.
Cette date correspond normalement au loe jour
(pour les clients commerciaux) ou au 16e jour
(pour les clients residentiels) qui suit la date de
facturation. Les clients qui n'ont pas acquitte leur
facture ala date d'echeance se voient imposer une
penalize pour paiement en retard (<<PPR») qui cor
respond a5 pour 100 du montant en souffrance
pour ce mois. Cette penalite est calculee une seule
fois, elle ne comporte aueun interet compose et
n'augmente pas avec Ie temps. Les clients peuvent
eviter la PPR en adherant a un programme de pre
Ievements automatiques qui permet de prelever
automatiquement, a la date d'echeance, le montant
de leur facture mensuelle sur un compte bancaire
designe.

Consumers' Gas offre deux plans de faeturation
a ses clients. Selon le plan normal, seulle cottt des
biens consommes et des services utilises pendant
le mois figure sur la facture du client. Seion le plan
de paiements egaux, CG evalue la consommation
annuelle du client et facture un montant egal
chaque mois pendant 10 mois, puis Ie solde, s' il y
a lieu, Ie IIe mois, et entin, la consommation reelle
le 12e mois. Environ la moitie des clients de CG
adherent a chaque plan de faeturation . Les clients
qui reglent leur facture en retard sont sujets a la
PPR, quel que soit Ie plan de facturation choisi.

La PPR a ete etablie en 1975 a la suite d'une
serie d'audiences tarifaires de la CEO. En accedant
ala demande de CG visant l'imposition de la PPR,
la Commission a fait remarquer que cette penalite
a pour objet premier d'inciter les clients a acquitter
leurs factures sans tarder de maniere '11 reduire les
frais qu' entraine pour CG le report des comptes
clients. La Commission a aussi conclu que ces
frais, ainsi que les frais de recouvrement speciaux
resultant des paiements en retard, devraient etre
supportes par les clients qui en sont al'origine plu
tot que par l'ensemble de la clientele. En approu
vant une penalite uiliforme de 5 pour 100, la CEO
a rejete la solution de rechange qui consistait aper-

4

5

6
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that an interest charge would not provide sufficient
incentive to pay by a named date, would give little
weight to collection costs, and might seem overly
complicated. The Board recognized that if a bill is
paid very soon after the due date, the penalty can,
if calculated as an interest charge, be shown to
represent a very high rate of interest However, it
noted that customers could avoid such a charge by
paying their bills on time, and that in any event in
the case of the averagebill the dollar amount of the
penalty would not be very large.

On several occasions since its adoption, the LPP
has been reviewed and re-approved by the OEB in
essentially the same form. From 1981 until 1989,
rate orders issued by the Board with regard to Con
sumers' Gas incorporated the following provision
(applicable to residential customers):

PENALTY FORLATE PAYMENT:

When payment in full is notmade within sixteen (16)
days of the date of mailing, or the hand delivery of the
bill, a penalty of five per cent (5%) of the current
amount billed shall be levied ....

Beginning in 1989, CG rate orders incorporated
this statement from the respondent's Handbook of
Rates and Distribution Services (applicable to all
customers):

SECTION F - PAYMENT CONDmONS

Payment in full should be received by theCompany ...
on or before the due date specified in the monthly bill,
which date is at least ten (10) days (sixteen (16) days in
thecase of Rates 1, 2, 6 and 9), after thedate of render
ing the bill. A penalty of five (5) percent of the unpaid
portion of the current amount billed shall be added to
the amount due if payment is not received as outlined
above ....

The record indicates that every rate order of the
OEB regarding the respondent issued between

cevoir des frais d'interet quotidiens sur les comp
tes en souffrance. La Commission estimait que la
perception de frais d'interet ne suffirait pas pour
inciter les gens a payer au plus tard a une date
determinee, accorderaitpeu d'importance aux frais
de recouvrement et pourrait sembler trop compli
quee. La Commission a reconnu que, dans le CaE

d'une facture acquittee rapidement apres la date
d'echeance, la penalize peut, si elle est calculee
sous forme de frais d'interet, representer un taux
d'interet tres eleve. Elle a toutefois fait observer
que les clients pouvaient eviter ces frais en payanl
leurs factures a temps et que, de toute facon, le
montant de la penalite ne serait pas tres elevedans
Ie cas d'une facture moyenne.

Aplusieurs reprises depuis son adoption, la PPR
a e16 revisee et approuvee de nouveau essentielle
ment sous la meme forme par la CEO. De 1981 a
1989, les ordonnances tarifaires que la Commis
sion a rendues relativement a Consumers' Gas
comportaient la clause suivante (applicable aux
clients residentiels):

[TRADucrroN)

PENALITE POURPAIEMENT EN RETARD:

One penalite de cinq pour cent (5%) du montant fac
ture sera imposee si le paiement complet de la facture
n'est pas effectue dans les seize (16) jours suivant la
date de son expedition parla poste oudesa livraison par
messager...

A partir de 1989, les ordonnances tarifaires de CG
comportaient l'enonce suivant tire d'un document
de l'intimee, intitule Handbook of Rates and Dis
tribution Services (applicable atous les clients):

[TRADucrrON)

SECTION F - MODAL:rr:ES DE PAIEMENT

Le paiement complet doit parvenir ala compagnie [...)
au plus tard ala date d'echeance inscrite sur la facture
mensuelle, laquelle date est fixee a au moins ·dix (10)
jours (seize (16) jours dans le cas des tarifs 1, 2, 6 et 9)
apres la date de facturation. Vne penalite de cinq (5)
pour centde la portion impayee du montant facture sera
ajoutee au montant dO si le paiement n'est pas fait tel
que mentionne plus haut, . .

n ressort du dossier que la PPR figure en tant
qu'element de la structure tarifaire de l'intimee
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1981 and the filing of this action has incorporated
the LPP as a component of the respondent's rate
structure.

Customers are made aware of the LPP in several
ways. The due date for payment of current charges
appears at the top of every residential bill, and is
defined on the reverse as "the date that your
account must be paid to avoid a late payment pen
alty". The significance of the due date is also con
veyed by the fact that two different amounts paya
ble appear on the face of the bill: one amount is
"payable by due date" while the other, somewhat
higher, is "payable after due date". In addition, a
variety of informational brochures are provided by
CG to its customers. The pamphlet entitled "Get
ting to Know Us" includes the following defini
tions of terms contained in the monthly bill:

6. Payable by due date - This is the total amount paya
ble on or before the due date in order to avoid a late
payment penalty charge.. ..

7. Due date - The date on which your account must be
paid in full in order to avoid a late payment penalty
charge.

8. Payable after due date - The total amount payable
after the due date. This amount includes the late pay
ment penalty charge.

Elsewhere in the same brochure, it is explained
that:

You should pay your gas bill on or before the due date
shown on the bill, in order to avoid late payment
charges. These charges are designed to encourage late
paying customers to pay their accounts promptly, thus
minimizing the cost of carrying outstanding
accounts....

If you do not pay your account by the due date, you
must pay the amount "payable after due date" that
includes a late payment penalty.

The appellant, Gordon Garland, is a resident of
Ontario and has been a Consumers' Gas customer
since 1983. He and his wife paid approximately
$75 in LPP charges between 1983 and 1995.
Garland asserts that the LPP violates s. 347 of the
Criminal Code because - for a significant number

dans chaque ordonnance tarifaire que la CEO a
rendue ason sujet entre 1981 et le depot de la pre
sente action.

Les clients sont avises de l'existence de la PPR
de plusieurs facons. La date d'echeance fixee pour
le paiement des frais courants est inscrite dans Ia
partie superieure de chaque facture residentielle et
est definie a I' endos comme etant «la date a
laquelle votre facture doit etre payee pour eviter un
supplement de recouvrement». L'importance de Ia
date d'echeance ressort egalement du fait que deux
montants payables sont inscrits sur Ia facture: I'un
est le «montant dtl avant echeance», alors que
l' autre, un peu plus eleve, est Ie «montant dtl apres
echeance», CG offre en outre a ses clients toute
une gamme de brochures destinees ales rensei
gner. Dans la brochure intitulee «Pour mieux nous
connaitre», certains termes employes dans la fac
ture mensuelle sont ainsi definis:

6. Montant dfi avant echeance - Montant total apayer
au plus tard a la date d'echeance afin d'eviter les
frais pour paiement en retard.. .

7. Echeance - Date a laquelle votre compte doit etre
paye en entier afin d'eviter des frais pour paiement
en retard.

8. Montant dfi apres echeance - Montant total apayer
apres la date d'echeance. Ce montant inclut les frais
pour paiement en retard.

Ailleurs, dans Ia meme brochure, on explique ceci:

Vous devez payer votre facture de gaz au plus tard ala
date d'echeance inscrite sur la facture, afin d'eviter des
frais pour paiement en retard. Ces frais sont concus pour
inciter les usagers qui paient en retard aacquitter leurs
comptes rapidement pour ainsi minimiser les frais de
service entraines par les comptes en souffrance.. .

Si vous ne payez pas votre compte ala date d' echeance,
vous devez payer Ie «montant dll apres echeance» qui
comprend une penalite pour paiement en retard.

L'appelant, Gordon Garland, reside en Ontario
et est un client de Consumers' Gas depuis 1983.
Entre 1983 et 1995, son epouse et lui ont verse une
somme approximative de 75 $ a titre de PPR.
Garland affirme que la PPR contrevient a I'art. 347
du Code criminel parce qu' elle represente, chaque

8

9
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of customers each month - it constitutes interest
at a rate exceeding 60 percent per year. He com
menced an'action on behalf of over 500,000 Con
sumers' Gas customers seeking restitution of LPP
charges received by the respondent in violation of
s. 347 of the Code.

Garland contends that because the LPP is a one
time charge, the effective rate of interest arising
from it depends on when a customer actually pays
his or her overdue bill. Actuarial evidence submit
ted by Garland shows that, under the normal bill
ing plan, the LPP gives rise to an interest rate
exceeding 60 percent per annum for customers
who pay within 37 days after the due date. It is
only on the 38th day after the due date that the
interest rate falls below 60 percent and so within
the legal limit. It thereafter decreases gradually
from 60 percent until paid. Under the Equal Billing
Plan, the calculation is more complex - Garland's
actuarial evidence indicates that for such custom
ers, the point at which the interest rate falls below
60 percent is between 24 and 90 days after the due
date, depending on the month. For the purpose of
this appeal, these calculations are presumed to be
accurate.

Garland has also submitted statistical evidence
indicating that while many of the respondent's cus
tomers pay late, most pay only a few days late.
Specifically, the evidence shows that between
1981 and 1991, an average of 34.3 percent of cus
tomers failed to pay by the due date on at least one
of their bills, but 81 percent of those customers
paid within 10 days thereafter. Thus, overall dur
ing that period, 27.9 percent of CG's customers
paid an LPP charge within 10 days after the due
date, i.e., well within the time period during which
the rate of interest arising from that charge is
alleged to have exceeded 60 percent. Again, these
figures are presumed to be true for the purposes of
this appeal.

Finally, Garland has submitted documentary
evidence showing that for budgeting purposes,

mois, pour un grand nombre de clients, des interets
aun taux qui depasse 60 pour 100 par annee, Il a
intente une action au nom de plus de 500 000
clients de Consumers' Gas afin d'obtenir la restitu
tion de la PPR percue par l'intimee en violation de
l'art. 347 du Code.

Garland soutient que, vu que la PPR est calculee
une seule fois, Ie taux d'interet effectif qui en
resulte depend de la date alaquelle un client paie
reellement sa facture en souffrance. n ressort de la
preuve actuarielle soumise par Garland que, selon
le plan normal de faeturation, la PPR engendre un
taux d' interet qui depasse 60 pour 100 par annee
pour les clients qui paient dans les 37 jours suivant
la date d'echeance. Ce n'est qu'a partir du 38e jour
suivant la date d'echeance que Ie taux d'interet
devient inferieur a60 pour 100 et ainsi, conforme
ala limite fixee par la loi. Il diminue ensuite pro
gressivement jusqu'au paiement. Le caleul est plus
complexe dans Ie cas du plan de paiements egaux
- selon la preuve actuarielle de Garland, Ie
moment ou Ie taux d'inreret devient inferieur a. 60
pour 100 pour les clients qui choisissent ce plan de
facturation se situe, selon Ie mois, entre Ie 24e et Ie
90e jour qui suit la date d' echeance. Pour les fins
du present pourvoi, ces ealculs sont presumes
exacts.

Garland a egalement produit une preuve statis
tique indiquant que, meme si un grand nombre de
clients de l'intimee paient en retard, la plupart le
font avec quelques jours de retard seulement. Plus
precisement, cette preuve revele qu'entre 1981 et
1991 il y a eu en moyenne 34,3 pour 100 des
clients qui ant omis d'acquitter au mains une de
leurs factures avant l'echeance, mais que 81 pour
100 de ces clients ont effectue leur paiement dans
les 10 jours suivants. Ainsi, dans l'ensemble au
cours de cette periode, 27,9 pour 100 des clients de
CG ant paye une PPR dans les 10 jours suivant la
date d'echeance, c-a-d. pendant la periode au
cours de laquelle Ie taux d'interet qui en resulte
aurait depasse 60 pour 100. Une fois de plus, ces
chiffres sont presumes exacts aux fins du present
pourvoi.

Enfin, Garland a soumis une preuve doeumen
taire indiquant que Consumers' Gas fait des previ-
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Consumers' Gas makes and relies on forecasts of
the revenue it will receive from LPP charges each
year. For 1994, the estimate was $7.1 million, and
for 1995, the budget forecast was $7.4 million.
Garland has also submitted evidence showing that
the total of LPP charges received by CG between
1981 and 1993 was $71.2 million.

In support of this action, Garland applied for
and received financial assistance from the Ontario
Class Proceedings Committee, pursuant to s. 59.2
of the Law Society Act, R.S .O 1990, c. L.8.
Garland also moved, pursuant to the Class Pro
ceedings Act, 1992, S.O. 1992, c. 6, for certifica
tion of a class proceeding on behalf of all custom
ers who paid LPP charges after April 1, 1981,
when s. 347 of the Code came into force. Prior to
the disposition of that motion, both Garland and
Consumers' Gas moved for summary judgment on
various grounds. Summary judgment was granted
in favour of Consumers' Gas and the action was
dismissed . Garland's appeal was dismissed by the
Ontario Court of Appeal. This appeal follows.

n. Relevant Statutory Provisions

Criminal Code, R.S.e., 1985, c. C-46

Criminal Interest Rate

347. (1) Notwithstanding any Act of Parliament,
every one who

(a) enters into an agreement or arrangement to
receive interest at a criminal rate, or

(b) receives a payment or partial payment of interest
at a criminal rate,

is guilty of

(c) an indictable offence and is liable to imprisonment
for a term not exceeding five years, or

(ti) an offence punishable on summary conviction and
is liable to a fine not exceeding twenty-five thousand
dollars or to imprisonment for a term not exceeding
six months or to both.

sions quant aux recettes de PPR qu' elle touchera
chaque annee et s'appuie sur ces previsions pour
etablir son budget. Le montant estimatif etait de
7,1 millions de dollars en 1994, alors que les previ
sions budgetaires etaient de 7,4 millions de dollars
pour l'annee 1995. Garland a egalement produit
une preuve indiquant que les frais pour paiement
en retard percus par CG entre 1981 et 1993 avaient
totalise 71,2 millions de dollars.

A l'appui de son action, Garland a demande et
obtenu une aide financiere du Comite des recours
collectifs de l'Ontario, conformement al'art. 59.2
de la Loi sur le Barreau, L.RO. 1990, ch. L.8.
Garland a egalement presente, conformement ala
Loi de 1992 sur les recours collectifs, L.O. 1992,
ch. 6, une motion en certification d'un recours col
lectif au nom de taus les clients ayant paye des
frais pour paiement en retard apres Ie 1er avril
1981, date d'entree en vigueur de I'art. 347 du
Code. Avant qu'une decision soit rendue sur cette
motion, Garland et Consumers' Gas ont presente
une motion visant a obtenir un jugement som
maire, fondee sur divers motifs. Un jugement som
maire a ete rendu en faveur de Consumers' Gas et
1'action a e16 rejetee, La Cour d'appel de l'Ontario
a rejete 1'appel de Garland, d'ou Ie present pour
voi.

II. Les dispositions legislatives pertinentes

Code criminel, L.Re. (1985), ch. C-46

Tauxd'interet criminel

347. (1) Nonobstant toute autre loi federale, qui-
conque, selon le cas:

a) conclut une convention ou une entente pour perce
voir des interets aun taux criminel;

b) pereoit, meme partiellement, des interets aun taux
criminel,

est coupable:

c) soit d'un acte criminel et passible d'un emprison
nement maximal de cinq ans;

ti) soit d'une infraction punissable sur declaration de
culpabilite par procedure sommaire et passible d'une
amende maximale de vingt-cinq mille dollars et d'un
emprisonnement maximal de six mois, ou de l'une de
ces peines.

13
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(2) In this section,

"credit advanced" means the aggregate of the money
and the monetary valueof any goods, servicesor ben
efits actually advanced or to be advanced under an
agreement or arrangement minus the aggregate of any
required deposit balance and any fee, fine, penalty,
commission and other similar charge or expense
directly or indirectly incurred under the original or
any collateral agi:eement or arrangement;

"criminalrate" means an effectiveannual rate of interest
calculated in accordance with generally accepted
actuarial practices and principles that exceeds sixty
per cent on the creditadvancedunder an agreement or
arrangement;

"interest" means the aggregate of all charges and
expenses, whether in the form of a fee, fine, penalty,
commission or other similar charge or expense or in
any other form, paid or payable for the advancing of
credit under an agreement or arrangement, by or on
behalf of the person to whom the credit is or is to be
advanced, irrespective of the person to whom any
such charges and expenses are or are to be paid or
payable, but does not include any repayment of credit
advanced or any insurance charge, official fee, over
draft charge, required deposit balance or, in the case
of a mortgage transaction, any amount required to be
paid on account of property taxes;

(3) Where a personreceives a paymentor partial pay
ment of interest at a criminal rate, he shall, in the
absence of evidence to the contrary, be deemed to have
knowledge of the nature of the payment and that it was
received at a criminal rate.

(4) In any proceedings under this section, a certificate
of a Fellow of the Canadian Institute of Actuaries stat
ing that he has calculated the effective annual rate of
interest on any credit advanced under an agreement or
arrangement and setting out the calculations and the
information on which they are based is, in the absence
of evidence to the contrary, proof of the effective annual
rate without proof of the signature or official character
of the person appearing to have signed the certificate.

(2) Les definitions qui suivent s'appliquent au present
article.
«capitalprete»L'ensemble des sommes d'argent et de la

valeur pecuniaire globale de taus biens, services ou
prestations effectivement pretes ou qui doivent l'etre
dans le cadre d'une convention ou d'une entente,
deductionfaite, Ie cas echeant, du depClt de garantieet
des honoraires, agios, commissions, penalites, indem
nites et autres frais similaires resultant directement au
indirectement de la convention initiale au de toute
convention annexe.

«interet» L'ensembledes frais de tous genres, y compris
les agios, commissions, penalites et indemnites, qui
sont payes ou payables aqui que ce soit par l' emprun
teur au pour son compte, en contrepartie du capital
prete au a preter, La presente definition exclut un
remboursement de capital prete, les frais d'assurance,
les taxes officielles, les frais pour decouvert de
compte, le dep5t de garantie et, dans Ie cas d'un pret
hypothecaire, les sommes destinees a l'acquittement
de l'irnp6t foncier.

«taux criminel» Tout taux d'Interet annuel effectif,
appliqueau capitalprete et calcule conformement aux
regles et pratiquesactuarielles generalement admises,
qui depasse soixante pour cent

(3) Quiconque recoit paiement, total ou partiel, d'in
terets ~ un taux criminel est presume connaitre, jusqu'a
preuve du contraire, l' objet du paiement et le caractere
criminel de celui-ci.

(4) Dans toute poursuite intentee en vertu du present
article, l' attestation du taux annuel effectif applicable a
un capital prete, fait foi jusqu'apreuve du contraire si
elle est faite par un Fellow de I'lnstitut canadien des
actuairesavec chiffres et elements justificatifsal'appui;
il n'est pas necessaire de prouver l'authenticite de la
signature qui y est apposee au la qualite officielle du
signataire.
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m. Judicial History

A. Ontario Court (General Division) (1995), 22
O.R (3d) 451

As noted, cross-motions for summary judgment
were filed by Garland and Consumers' Gas before
this action was certified as a class proceeding. By
agreement of the parties, a hearing was held before
Winkler 1. on the threshold question raised in CG's
motion, i.e., whether s. 347 has any application to
the circumstances of this case.

Consumers' Gas raised three arguments to sup
port its contention that s. 347 does not apply and
that Garland's action should be dismissed. First, it
asserted that the purpose of the LPP is to
encourage timely payment, not to achieve a rate of
return on an advancement of credit, and therefore
the LPP is not "interest" within the meaning of
s. 347. In particular, CG pointed out that unlike an
interest charge, the LPP is a one-time penalty
which does not increase over time. Second, CG
argued that s. 347 is intended to cover loans of
money, and does not apply where, as here, the
alleged "credit" consists solely of the value of
goods, services or benefits advanced. Finally, CG
relied on the decision in Nelson v. c.T.C. Mort
gage Corp. (1984), 16 D.L.R. (4th) 139 (B.C.C.A),
aff'd [1986] 1 S.C.R. 749, to argue that even if the
LPP is a charge for the advancement of credit, it
cannot violate s. 347 because the payment of the
penalty and the interest rate arising from it are
determined by voluntary acts of the customer, not
by any agreement between the parties.

In response, Garland argued that "credit
advanced" need not involve a loan of money. He
asserted that the arrangement between CG and its
customers, which allows for the deferral of pay
ment for goods and services, is a credit arrange
ment within the meaning of s. 347. Garland further
contended that the LPP is, in substance, an interest
charge payable for the advancement of such credit.
Finally, Garland asserted that the decision in
Nelson is distinguishable from this action, because

m. Historigue des procedures judiciaires

A. Cour de l'Ontario (Division generale) (1995),
22 O.R (3d) 451

Comme nous I' avons vu, Garland et Consumers'
Gas ont presente des motions incidentes visant a
obtenir un jugement sommaire avant que la pre
sente action ne soit certifiee comme un recours
collectif. Avec l' accord des parties, une audience a
eu lieu devant Ie juge Winkler sur la question preli
minaire soulevee dans Ia motion de CG, soit la
question de savoir si I'art. 347 s'applique aux cir
constances de la presente affaire.

Consumers' Gas a invoque trois moyens a. l' ap
pui de sa pretention que l'art. 347 ne s'applique
pas et que I' action de Garland devait etre rejetee,
Premierement, elle a affirme que Ia PPR vise non
pas aobtenir un rendement du capital prete, mais a
inciter les clients apayer atemps, et qu'elle n'est
done pas un «interet» au sens de I'art. 347. En par
ticulier, CG a fait remarquer qu'a la difference des
frais d' interet la PPR est calculee une seule fois et
n' augmente pas avec le temps. Deuxiemement, elle
a soutenu que l'art. 347 est destine aviser les prets
de sommes d' argent et ne s' applique pas lorsque,
comme en l'espece, Ie «capital» presume se
resume a la valeur des biens, services ou presta
tions pretes, Enfin, CG a invoque l'arret Nelson c.
c.T.c. Mortgage Corp. (1984), 16 D.L.R. (4th)
139 (C.A.C.-B.), conf. par [1986] 1 R.C.S. 749,
pour faire valoir que, meme si Ia PPR represente
des frais payables en contrepartie d'un capital
prete, elle ne contrevient pas a I'art. 347 parce que
Ie paiement de la penalite et Ie taux d' interet qui en
resulte sont determines par des aetes volontaires du
client et non par une convention entre les parties.

Garland a repondu acela qu'il n'est pas neces
saire que Ie «capital prete» comprenne un pret de
somme d'argent. n a affirme que I'entente conclue
entre CG et ses clients, qui permet de differer le
paiement de biens et services, est une entente de
pret au sens de l' art. 347. Garland a en outre pre
tendu que la PPR represente essentiellement des
frais d'interet payables en contrepartie d'un tel
capital prete. Entin, Garland a soutenu qu'une dis
tinction peut etre faite entre l'arret Nelson et la

15
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19

incurring and paying the LPP are not "voluntary"
acts of the customer within the meaning of Nelson.
In his submission, the actual receipt of interest at a
criminal rate by CG constitutes a violation of para.
(b) of s. 347(1), even if such an interest rate is not
necessarily required on the face of the arrangement
between the 'parties.

Winkler J. focused his analysis largely on the
significance of the Nelson decision. In his view,
Nelson established three principles applicable to
the case at bar (at p. 467):

[F]irst, that whether an agreement or arrangement vio
lates s. 347 must be determined at the time the agree
ment is entered into; second, that whether the lender is
in breach of s. 347 cannot turn on the voluntary conduct
of the borrower, and third, that thereis no violation of s.
347 where the payment of a criminal interest is not
required by the agreement or arrangement

Applying these principles, Winkler J. concluded
that the LPP could never give rise to an offence
under s. 347 because the payment of the penalty at
a criminal rate of interest turns on the voluntary
conduct of the customer. Winkler J. found that, as
in Nelson, no payment of illegal interest is required
under the arrangement between Consumers' Gas
and its customers, at the time that arrangement is
entered into. If the customer pays on time, no LPP
will be levied. Likewise, if the customer misses the
due date but then further delays payment of the
LPP for a sufficient amount of time (e.g., 38 days),
the resulting rate of interest falls below 60 percent.
Winkler J. gave no weight to statistical evidence
indicating that a consistent percentage of CG's
customers every month do in fact pay an LPP at an
illegal interest rate. He held that in any given case,
it is always the customer who determines whether
or not to incur the LPP and whether to pay it dur
ing the window of time when it may be considered
a criminal rate.

Despite this conclusion, Winkler J. went on to
consider whether the LPP may be said to constitute
"interest" payable for the "advancing of credit
under an agreement or arrangement" within the

presente action, vu que le fait de se voir imposer et
de payer la PPR ne sont pas des actes «volon
taires» du client, au sens de l'arret Nelson. Selon
lui, la perception reelle d'interets aun taux crimi
nel par CG contrevient al'al. 347(1)b), meme si un
tel taux n' est pas forcement requis ala lecture de
I' entente entre les parties.

Le juge Winkler a fait porter en grande partie
son analyse sur le sens de l' arret Nelson. Selon lui,
trois principes applicables a la presente affaire y
ont 6te etablis (a la p. 467):

[TRADUCTION] [Pjremierement, la question de savoir si
nne convention ou une entente viole I'art. 347 doit etre
tranchee en fonction de la date alaquelle cette conven
tion ou entente est conclue; deuxiemement, la question
de savoirsi le preteur contrevient al'art. 347 ne saurait
dependre de la conduite volontaire de I'emprunteur;
troisiemement, il n'y a pasde violation deI'art. 347 si la
convention ou I'entente n'exige pas le paiement d'inte
rets aun taux criminel.

Appliquant ces principes, le juge Winkler a conclu
que la PPR ne pourrait jamais contrevenir a
I'art. 347 parce que le paiement de la penalite aun
taux d'intere; criminel depend de la conduite
volontaire du client. Le juge Winkler a statue que,
com.me dans l'arret Nelson, l'entente entre Con
sumers' Gas et ses clients n'exige pas Ie paiement
d'un interet illegal au moment OU elle est conclue.
Si Ie client paie atemps, aucune PPR n' est impo
see. De meme, si le client ne respecte pas la date
d'echeance et attend ensuite assez Iongtemps (par
exemple, 38 jours) pour payer Ia PPR, le taux d'in
teret qui en resulte devient inferieur a60 pour 100.
Le juge Winkler n' a accorde aucune importance a
Ia preuve statistique selon laquelle un pourcentage
constant de la clientele de CG paie en realite
chaque mois une PPR aun taux d'interet illegal. n
a decide que, dans tous les cas, c'est toujours Ie
client qui decide si la PPR lui sera imposee et s'il
la paiera pendant Ie delai au cours duquel elle peut
etre consideree comme representant un taux d'inte
ret criminel.

Malgre cette conclusion, le juge Winkler s' est
ensuite demande si la PPR peut etre consideree
com.me representant un «interet» payable «en con
trepartie du capital prete ou apreter», au sens de
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meaning of s. 347. He noted that s. 347 is broadly
written and covers a wide range of transactions. In
particular, he rejected the contention that the provi
sion applies only to lenders and borrowers of
money, and held that "credit advanced" can also
refer to the deferral of payment for goods or ser
vices. However, he did not agree that any late pay
ment is necessarily a deferral of payment or an
advancement of credit, particularly where, as here,
substantial efforts have been made to encourage
the customer to pay on time. He stressed the dis
tinction between the situation where a customer
simply fails to pay by a stipulated time - which
he held to be the case on the facts before him 
and the situation where a lender agrees to delay its
demand for payment in exchange for considera
tion. He found that s. 347 applies only to the latter
situation. Winkler J. emphasized that the LPP is a
one-time payment which does not compound over
time, and that there are no immediate conse
quences for failing to pay it by a given date once it
has been incurred. He concluded that the LPP is
not levied in order to allow customers to take more
time in paying their bills, but rather to discourage
them from so doing. Accordingly, he found that
the LPP is not an interest charge within the scope
of s. 347.

Winkler 1. granted summary judgment in favour
of Consumers' Gas and dismissed the action.

B. Ontario Court of Appeal (1996), 30 O.R. (3d)
414

The Ontario Court of Appeal (Doherty, Abella
and Charron JJ.A.) agreed with the conclusion of
Winkler J. that Nelson is dispositive, and noted in
particular that the reasons in Nelson were substan
tially affirmed by this Court. In obiter dictum, the
Court of Appeal also agreed that s. 347 applies to
transactions where the alleged "credit advanced"
consists entirely of the value of goods, services, or
benefits. However, the court expressed no opinion
on the question of whether the LPP can be charac
terized as "interest" payable for the "advancing of

I'art. 347. n a note que I'art. 347 est redige en
tennes generaux et vise une large gamme d'opera
tions. En particulier, i1 a rejete I'argument voulant
que cette disposition ne s'applique qu'a ceux qui
pretent ou empruntent de l' argent, et a statue que le
«capital prete» peut aussi designer le paiement dif
fere de biens ou de services. Toutefois, i1 n'etait
pas d'accord pour dire que tout paiement en retard
est necessairement un paiement differe ou un capi
tal prete, en particulier lorsque, comme en l' es
pece, des efforts appreciables ont ete deployes
pour inciter les clients a payer a temps. n a sou
ligne la difference entre la situation ou un client
omet simplement de payer sa facture dans le delai
prevu - ce qui , selon lui, etait le cas d' apres les
faits qui lui etaient soumis - et celIe ou un preteur
consent a retarder sa demande de paiement en
echange d'une contrepartie. II a conclu que
I'art. 347 ne s'applique qu'a la derniere situation.
Le juge Winkler a insiste sur Ie fait que la PPR est
calculee une seule fois et ne comporte aucun inte
ret compose avec le temps, et que le defaut de la
payer aune date donnee apres qu 'elle a ete impo
see n'entratne aucune consequence immediate. n a
conclu que la PPR vise non pas a donner plus de
temps aux clients pour regler leurs factures , mais
plutot a les dissuader de prendre plus de temps
pour le faire . En consequence, il a statue que la
PPR ne constitue pas des frais d'interer au sens de
l'art. 347.

Le juge Winkler a rendu un jugement sommaire
en faveur de Consumers' Gas et a rejete I'action.

B. Cour d'appel de l'Ontario (1996),30 O.R. (3d)
414

La Cour d'appel de l'Ontario (les juges Doherty,
Abella et Charronja souscrit a la conclusion du
juge Winkler que l'arret Nelson est determinant et
a fait remarquer notamment que les motifs exposes
dans Nelson ont ete dans une large mesure con
firmes par notre Cour. Dans une opinion incidente,
la Cour d'appel a egalement convenu que l'art. 347
s' applique aux operations ou le pretendu «capital
prete» consiste entierement en la valeur de biens,
services ou prestations. Toutefois, la cour ne s' est
pas prononcee sur la question de,savoir si la PPR
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credit under an agreement or arrangement" within
the meaning of s. 347. The appeal was dismissed .

IV. Issues

(1) Does the late payment penalty charged by
Consumers' Gas come within the scope of
s. 347 of the Criminal Code?

(2) Did the motions judge err in awarding costs
against Garland in his personal capacity?

V. Analysis

A Does the late payment penalty charged by Con
sumers' Gas come within the scope of s. 347 of
the Criminal Code?

Section 347 (formerly s. 305.1) of the Criminal
Code, which came into effect on April 1, 1981,
created Canada's first general anti-usury provision
since Confederation. Prior to the adoption of
s. 347, lenders and borrowers enjoyed absolute
freedom under federal law to agree upon any rate
of interest, subject only to the contractual restraints
imposed at common or civil law and the special
disclosure requirements arising under the Interest
Act, R.S.e., 1985, c. 1-15 (formerly RS.e. 1970, c.
1-18). The main exception to that rule was the
Small Loans Act, RS.C. 1970, c. S-ll , s. 3, which
limited the imposition of interest and other charges
on loans of $1,500 or less. That Act, which was
designed to protect borrowers seeking small per
sonal loans, was repealed by the bill which created
s. 347. See William E. Thomson Associates Inc. v.
Carpenter (1989), 69 O.R. (2d) 545 (C.A.), at
pp. 548-49. The current provision goes far beyond
the scope of the Small Loans Act, both by
criminalizing a particular interest rate for the first
time, and by imposing a generally applicable ceil
ing on all types of credit arrangements without
regard to the sophistication of the parties or the
amount in issue.

peut etre consideree comme un «interet» payable
«en contrepartie du capital prete ou apreter», au
sens de l'art 347. L'appel a ete rejete,

IV. Les questions en litige

(1) La penalite pour paiement en retard imposee
par Consumers' Gas releve-t-elle de l'art. 347
du Code criminel'l

(2) Le juge des requetes a-t-il commis une erreur
en condamnant Garland personnellement ades
depens?

V. Analyse

A. La penalise pour paiement en retard imposee
par Consumers' Gas releve-t-elle de l'art. 347
du Code criminel?

L'article 347 (auparavant l'art 305.1) du Code
criminel, qui est entre en vigueur Ie 1er avril 1981,
a cree la premiere disposition anti-usuraire gene
rale au Canada depuis la Confederation. Avant
l'adoption de l'art. 347, les preteurs et les emprun
teurs avaient, en vertu des lois federales, toute lati
tude de convenir d'un taux d'interet, sous reserve
uniquement des restrictions contractuelles impo
sees par la common law ou Ie droit civil et des exi
gences particulieres de divulgation decoulant de la
Loi sur l'interit, L.Re. (1985), ch. 1-15 (aupara
vant S.R.C. 1970, ch. 1-18). La principale excep
tion acette regle figurait al'art. 3 de la Loi sur les
petits prsts, S.RC. 1970, ch. S-ll , qui limitait Ie
montant des interets et des autres frais qui pou
vaient etre imposes a l'egard des prets de 1 500 $
ou moins. Cette loi, qui visait a proteger les
emprunteurs desireux d' obtenir de petits prets per
sonnels, a ete abrogee par Ie projet de loi a l'ori
gine de l'art. 347. Voir William E. Thomson Asso
ciates Inc. c. Carpenter (1989) , 69 O.R (2d) 545
(CiA), aux pp. 548 et 549. La disposition actuelle
va beaucoup plus loin que la Loi sur les petits
prets en criminalisant pour la premiere fois un taux
d'interet particulier et en imposant un plafond
general a tous les types d' ententes de pret sans
egard a la subtilite des parties ou au montant en
cause.
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Under s. 347, an effective annual rate of interest
which exceeds 60 percent of the credit advanced
under an agreement or arrangement is a criminal
interest rate. The statute creates two offences with
regard to such interest. Section 347(1)(a) makes it
illegal to enter into an agreement or arrangement
to receive interest at a criminal rate . Section
347(l)(b) makes it illegal to receive a payment or
partial payment of interest at a criminal rate. The
scope of the language in s. 347 is extremely broad.
Interest is defined, with the exception of six spe
cific items, as the aggregate of all charges and
expenses, in any form, that are paid or payable for
the advancing of credit under an agreement or
arrangement. The definition of credit is similarly
expansive. It includes the aggregate of the money
and the monetary value of any goods, services or
benefits advanced under an agreement or arrange
ment, minus any fees, commissions or similar
charges incurred by the creditor.

The ostensible purpose of s. 347 was to aid in
the prosecution of loan sharks. See House of Com
mons Debates, 1st Sess., 32nd Parl., vol. ill, July
21, 1980, at p. 3146; Thomson, supra, at p. 549.
However, it is clear from the language of the stat
ute - e.g., its reference to insurance and overdraft
charges, official fees, and property taxes in mort
gage transactions - that s. 347 was designed to
have a much wider reach, and in fact the section
has most often been applied to commercial trans
actions which bear no relation to traditional loan
sharking arrangements. Although s. 347 is a crimi
nal provision, the great majority of cases in which
it arises are not criminal prosecutions. Rather, like
the case at bar, they are civil actions in which a
borrower has asserted the common-law doctrine of
illegality in an effort to avoid or recover an interest
payment, or to render an agreement unenforceable.
For this reason, the provision has attracted criti
cism from some commercial lawyers and academ
ics, and calls have repeatedly been made for its
amendment or repeal. See, e.g., 1. S. Ziegel, "The
Usury Provisions in the Criminal Code: The
Chickens Come Home to Roost" (1986), 11

Aux termes de I' art. 347, un taux d'interet
annuel effectif qui depasse 60 pour 100 du capital
prete dans Ie cadre d'une convention ou d'une
entente est un taux d'interet criminel. Ce texte
Iegislatif cree deux 'infractions relativement aun
tel interet. L'alinea 347(1)a) prevoit qu'il est ille
gal de conclure une convention ou une entente
pour percevoir des interets a un taux criminel.
Selon l'alinea 347(1)b), il est illegal de percevoir,
meme partiellement, des interets a un taux crimi
nel. Le texte de l'art. 347 a une portee tres gene
rale. On y definit I'interet comme l'ensemble des
frais de tous genres, a l' exclusion de six elements
precis, qui sont payes ou payables en contrepartie
du capital prete ou a preter dans Ie cadre d'une
convention ou d'une entente. La definition du
capital est tout aussi large. Ce terme designe l'en
semble des sommes d' argent et de la valeur pecu
niaire globale des biens, services ou prestations
pretes ou a preter dans Ie cadre d'une convention
ou d'une entente, deduction faite des honoraires,
commissions ou autres frais similaires supportes
par le creancier,

Le but apparent de I'art. 347 etait d'aider apour
suivre Ies usuriers. Voir Debats de la Chambre des
communes, Ire sess., 32e legisl., vol. ill, 21 juillet
1980, ala p. 3146; Thomson, precite, ala p. 549.
Toutefois, i1 ressort clairement de cette disposition
- notamment de la mention qu'elle fait des frais
d' assurance, des frais pour decouvert de compte,
des taxes officielles et des taxes foncieres dans Ie
cas de prets hypothecaires - qu' elle etait destinee
a avoir une portee beaucoup plus large, et en fait,
elle a tres souvent ete appliquee a des operations
commerciales qui n'ont rien a voir avec les prets
usuraires classiques. Bien que l'art. 347 soit une
disposition en matiere criminelle, la plupart du
temps il n'est pas invoque dans le cadre de pour
suites criminelles . n s' agit plutot, comme en I'es
pece, de poursuites civiles dans lesquelles un
emprunteur invoque la theorie de l'illegalite en
common law dans Ie but d'eviter ou d'obtenir un
paiement d'interet, ou dans Ie but de rendre une
entente non executoire, Pour cette raison, la dispo
sition a ete critiquee par certains avocats et auteurs
de doctrine specialises en droit commercial, et sa
modification ou son abrogation .a ete reclamee a
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CBLl. 233; "Section 347 of the Criminal Code"
(1994), 23 CBLl. 321. Nevertheless, it is now
well settled that s. 347 applies to a very broad
range of commercial and consumer transactions
involving the advancement of credit, including
secured and unsecured loans, mortgages and com
mercial financing agreements.

The extent of s. 347' s scope is the subject of this
appeal. At issue is whether the section applies to
penalties for late payment, and in particular the
five percent LPP imposed by Consumers ' Gas on
customers who fail to pay their bills by a pre
scribed due date. The question has two parts. The
first is whether the LPP can be said to constitute
"interest" under s. 347, as opposed to being simply
an incentive for timely payment The second is
whether the principles set forth in the Nelson case
preclude the application of s. 347 here on the
ground that any interest rate arising from the LPP
depends on the voluntary conduct of the customer.
These issues will be addressed in tum.

1. Is the LPP "interest" within the meaning of
s. 347?

Pursuant to s. 347(2), "interest" is defined as:

. . . the aggregate of all charges and expenses, whether
in the form of a fee, fine, penalty, commission or other
similar charge or expense or in any other form, paid or
payable for the advancing of credit under an agreement
or arrangement ... but does not include any repayment
of credit advanced or any insurance charge, official fee,
overdraft charge, required deposit balance or, in the case
of a mortgage transaction, any amount required to be
paid on account of property taxes;

It is apparent from this definition that for the pur
poses of s. 347 "interest" is an extremely compre
hensive term, encompassing many types of fixed
payments which would not be considered interest
proper at common law or under general accounting
principles. In particular, charges or expenses "in

maintes reprises. Voir, par exemple, 1. S. Ziegel,
«The Usury Provisions in the Criminal Code: The
Chickens Come Home to Roost» (1986), 11
CBLl. 233; «Section 347 of the Criminal Code»
(1994), 23 CBLl. 321. Cependant, iI est mainte
nant bien etabli que I'art. 347 s'applique aune tres
large gamme d'operations en matiere de commerce
et de consommation qui comportent un pret de
capital, notamment les prets garantis et non garan
tis, 1es prets hypothecaires et les contrats de finan
cement commercial.

Le rpresent pourvoi conceme la portee de
l'art. 347. Il s'agit de savoir si cette disposition
s' applique aux penalites pour paiement en retard
et, en particulier, a la penalite de 5 pour 100 que
Consumers' Gas impose ases clients qui n'ont pas
acquitte leur facture a l'echeance, Cette question
comporte deux volets. Premierement, i1 s' agit de
savoir si la PPR peut etre consideree comme un
«interet» au sens de l'art 347, par opposition aune
simple mesure d'incitation a payer a temps.
Deuxiemement, iI s'agit de savoir si les principes
enonces dans l'arret Nelson empechent I'applica
tion de l' art. 347 en l'espece pour Ie motif que tout
taux d' interet qui peut resulter de 1a PPR depend
de la conduite volontaire du client. Ces questions
seront examinees l' une apres l' autre.

1. La PPR est-elle un «interet» au sens de
I'aft. 347?

L' «interet» est defini ainsi au par. 347(2):

. . . L'ensemble des frais de taus genres, y compris les
agios, commissions, penalites et indemnites, qui sont
payes au payables [...Jen contrepartie du capital prete
au aprater. La presente definition exclutun rembourse
ment de capital prete, les frais d'assurance, les taxes
officielles, les frais pour decouvert de compte, le depl)t
de garantie et, dans Ie cas d'un pret hypothecaire, Ies
sommes destinees al'acquittement de I'impot fancier.

n ressort de cette definition que, pour les fins de
l' art. 347, l'«interet» est un terme qui a un sens
tres large et qui designe de nombreux types de
paiements fixes qui ne seraient pas consideres
comme un interet proprement dit en common law
ou selon des principes comptab1es generaux. En
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the form of a ... penalty" are expressly included
as interest under s. 347. At common law, interest is
a charge for the use or retention of money which
accrues day by day; it does not include penalties .
See Tomell Investments Ltd. v. East Marstock
Lands Ltd., [1978] 1 S.C.R. 974, at p. 983;
Immeubles Fournier Inc. v. Construction St
Hilaire ue« [1975] 2 S.C.R. 2, at pp. 10-11 ;
Attorney-General for Ontario v. Barfried Enter
prises Ltd., [1963] S.C.R. 570.

In adopting s. 347, Parliament opted for the
more inclusive "cost of the loan" concept derived
from the Small Loans Act, which s. 347 replaced.
Section 2 of that Act provided:

2....
"cost" of a loan means the whole of the cost of the loan

to the borrower whether the cost is called interest or
is claimed as discount, deduction from an advance,
commission, brokerage, chattel mortgage and record
ing fees, fines, penalties or charges for inquiries,
defaults or renewals or otherwise .. ..

The broad language of s. 347 was presumably
intended (as it was in the Small Loans Act) to pre
vent creditors from avoiding the statute simply by
manipulating the form of payment exacted from
their debtors - a practice which has historically
undermined the effectiveness of anti-usury laws
applying a strict definition of interest: Thomson,
supra, at pp. 548-49; see also K. Keest, The Cost
of Credit (1995), at p. 38. It is the substance, and
not merely the form, of a charge or expense which
determines whether it is governed by s. 347.

The LPP at issue in this appeal is a fixed pay
ment, rather than a charge which accrues day by
day. The motions judge emphasized that point in
concluding that the LPP does not come within the
scope of s. 347. At p. 473, he stated in part:

First, the penalty is not compounded. Although it is
expressed as a percentage of the amount owing, it is in

particulier, les frais sous forme de «penalites» sont
expressement inclus dans la definition de I'interet
al 'art. 347. En common law, l'interet s'entend des
frais qui sont imposes pour utiliser au retenir des
sommes d' argent et qui s' accumulent quotidienne
ment; i1 ne comprend pas les penalites. Voir Tomell
Investments Ltd. c. East Marstock Lands Ltd.,
[1978] 1 RC.S. 974, ala p. 983; Immeubles Four
nier Inc. c. Construction St-Hilaire Ltee, [1975] 2
RC.S. 2, aux pp. 10 et 11; Attorney-General for
Ontario c. Barfried Enterprises Ltd., [1963] RC.S.
570.

Lorsqu'il a adopte l'art. 347, Ie Iegislateur a opte
pour la notion plus large du «coat de l'emprunt»
au «cont du pret» puisee dans la Loi sur les petits
prits, que I'art, 347 remplacait, L'alinea 2 de cette
loi se lisait ainsi:

2... .
«cotlt de l'empruno ou «collt du prel:» signifie le cout

global pour l'emprunteur, que ce cout soit designe
comme interet ou reclame a titre d'escompte, de
deduction sur une avance, de commission, de cour
tage, de frais d'hypotheque mobiliere et de droits
d'enregistrement, d'amendes, de sanctions, au de
frais de recherches, defauts de paiement, renouvelle
ments au autrement ...

Le texte general de l'art. 347 visait probablement
(comme c'etait Ie cas dans la Loi sur les petits
prets) aempecher 1es creanciers de contoumer la
loi en manipulant simplement la forme du paie
ment exige de leurs debiteurs - une pratique qui,
dans Ie passe, a mine l'efficacite des lois anti-usu
raires qui recouraient a une definition stricte de
I'interet: Thomson, precite, aux pp. 548 et 549;
voir aussi K. Keest, The Cost ofCredit (1995), ala
p. 38. C'est la nature, et non seulement la forme,
des frais qui determine s' ils sont regis par
I'art. 347.

La PPR dont il est question dans Ie present pour
voi represente un paiement fixe et non des frais qui
s' accumulent quotidiennement. Le juge des
requetes a insiste sur ce point en concluant que la
PPR ne releve pas de I'art. 347. A. la page 473, il
affirme notamment:

[TRADUcrION] Premierement, la penalite ne comporte
aucun interet compose. Bien qu' elle se presente sous
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fact a lump sum which is charged onlyif payment is not
made by the due date. Second, the penalty is a one-time
payment which does not increase over time.

The same argument has been advanced by the
respondent in this appeal. To distinguish between
fixed and time-sensitive charges is inconsistent
with the plain language of s. 347, and to the extent
the motions judge relied on such a distinction, such
reliance was unfounded. As noted, Parliament
expressly expanded the meaning of interest under
s. 347 to include one-time charges, whether paya
ble at the outset of a transaction (e.g., fees and
commissions) or after repayment is due (e.g., fines
and penalties). A time factor, while essential to the
definition of common-law interest, is not neces
sary to bring a payment within the ambit of s. 347,
and the LPP cannot be excluded on that ground.

It is equally clear, however, that not every
charge or expense will be subject to the criminal
interest rate provision. In order to constitute "inter
est" under s. 347, a charge - whatever its form
must be "paid or payable for the advancing of
credit under an agreement or arrangement"
(emphasis added). To contend that the LPP comes
within the scope of s. 347 simply because it is a
"penalty" is a formalistic and unpersuasive argu
ment. The issue is whether that penalty constitutes,
in substance, a cost incurred by customers to
receive credit under an arrangement with Consum
ers' Gas.

There is a basic disagreement in this case about
how the LPP should properly be characterized for
the purposes of s. 347. The appellant asserts that
the LPP is a price paid by customers for the privi
lege of retaining money that is owed to Consum
ers' Gas beyond a certain date. As such, he sub
mits, it is in essence a charge for credit under a
standing arrangement between the parties. The

forme de pourcentage du montant dCi, il s'agit en realite
d'une somme forfaitaire qui n'est eligible que si le paie
mentn'a pas ete effectue ala date d'echeance. Deuxie
memento la penalite est calculee une seulefois et n' aug
mente pas avec le temps.

L'intimee a avarice le meme argument dans le pre
sent pourvoi. Etablir une distinction entre des frais
fixes et des frais qui varient en fonction du temps
est incompatible avec les termes clairs de l'art. 347
et, dans la mesure OU le juge des requetes s' est
appuye sur une telle distinction, il a eu tort de le
faire. Comme nous l' avons vu, le legislateur a
expressement elargi le sens du mot «interet» a
I'art. 347, de maniere a inclure les frais calcules
une seule fois, qu'iIs soient payables au debut
d'une operation (par exemple, les honoraires et les
commissions) ou une fois que Ie remboursement
est exigible (par exemple, les amendes et les pena
lites). Un facteur temps, bien qu'essentiel ala defi
nition de l'interst en common law, n'est pas neces
saire pour assujettir un paiement aI'art. 347, et la
PPR ne saurait etre exclue pour ce motif.

n est tout aussi clair, cependant, que la disposi
tion relative au taux d'interst criminel ne s'ap
plique pas atous les frais. Pour constituer un «inte
ret» au sens de l'art. 347, les frais, quels qu'ils
soient, doivent etre «payes ou payabIes [...] en
contrepartie du capital prete ou a preter [dans Ie
cadre d'une convention ou d'une entente]» (je sou
Iigne). Pretendre que la PPR releve de I'art. 347 du
simple fait qu'il s'agit d'une «penalite» est un
argument formaliste et peu convaincant. La ques
tion est de savoir si cette penalite constitue, au
fond, un coat assume par les clients pour recevoir
un capital dans le cadre d'une entente avec Con
sumers' Gas.

En I' espece, il existe un desaccord fondamental
quant a la facon de qualifier 1a PPR aux fins de
l' art. 347. L'appelant affirme que la PPR est un
prix paye par les clients pour beneficier du privi
lege de retenir un montant dO aConsumers' Gas
apres une certaine date. C'est pourquoi, soutient-il,
elle represente essentiellement des frais de capital
prete dans Ie cadre d'une entente permanente entre
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respondent submits that the LPP is merely an
incentive for timely payment and has nothing to do
with credit. It asserts that because it lends no
money to its customers, but merely bills them for
goods and services, there is no extension of credit
within the meaning of s. 347. Furthermore, it sub
mits that even if the deferral of payment for those
goods and services is in fact a form of credit, such
credit is unilaterally taken by late-paying custom
ers, not advanced under any agreement or arrange
ment between the parties.

The dispositive question, therefore, is whether
the LPP may be said to constitute a charge or
expense "paid or payable for the advancing of
credit under an agreement or arrangement". In
answering that question, the Court should look to
the substance, not merely the form, of the payment
relationship which exists between Consumers' Gas
and its customers. The basic features of that rela
tionship are not in dispute and may be briefly
stated: Consumers' Gas provides goods and ser
vices to its customers, but does not bill them
immediately upon delivery or performance.
Instead, it issues a bill each month for the total
charges incurred in the preceding service period.
The amount owing on the bill is due by a specified
date. Customers who do not pay by that date must
pay the amount owing plus an additional five per
cent penalty.

"Credit Advanced"

As a first step, it is necessary to determine
whether the relationship between Consumers' Gas
and its customers involves any advancement of
credit within the meaning of s. 347. Although s.
347 is not confined to loan-sharking, in general the
section arises in transactions which involve an
advance of money in some form, whether in a con
ventional loan, a mortgage, a commercial financ
ing agreement or otherwise. This case presents a
more unusual situation, since it is clear that Con
sumers' Gas does not actually lend any money to
its customers.

les parties. L'intimee pretend que la PPR est une
simple mesure d'incitation apayer a temps et n'a
rien a voir avec un pret de capital. Elle affirme
qu'il n'y a pas de pret de capital au sens de
l'art. 347 parce qu'elle ne prete pas d'argent ases
clients, mais leur facture simplement des biens et
des services. De plus, elle fait valoir que meme si
le paiement differe de ces biens et services est en
realite une forme de capital, ce capital n'est pas
prete dans le cadre d'une convention ou d'une
entente entre les parties, mais est approprie unilate
ralement par les clients qui paient en retard.

La question determinante est done de savoir si la
PPR peut etre consideree comme des frais «payes
ou payables [...] en contrepartie du capital prete
ou a preter [dans Ie cadre d'une convention ou
d'une entente]». Pour repondre acette question, la
Cour devrait examiner la nature, et non pas simple
ment la forme, de la relation de paiement qui
existe entre Consumers' Gas et ses clients. Les
caracteristiques fondamentales de cette relation ne
sont pas contestees et peuvent se resumer ainsi:
Consumers' Gas fournit des biens et des services a
ses clients, mais ne les facture pas des qu'ils sont
livres ou fournis. EIle leur envoie plutot, chaque
mois, une facture pour le total des frais engages au
cours de la periode de service precedente. Le mon
tant inscrit sur la facture est payable aune certaine
date. Les clients qui ne respectent pas cette
echeance doivent payer le montant dO auquel
s'ajoute une penalite de 5 pour 100.

«Capital prete»

n faut tout d'abord decider si la relation qui
existe entre Consumers' Gas et ses clients com
prend un pret de capital au sens de l'art. 347. Bien
que cette derniere disposition ne se limite pas aux
prets usuraires, eIle s'applique generalement aux
operations comportant un pret quelconque d'ar
gent, que ce soit sous forme de pret ordinaire, de
pret hypothecaire, d'accord de financement com
mercial ou autrement La situation est plus inhabi
tuelle en l' espece etant donne qu' il est clair que
Consumers' Gas ne prete vraiment pas de l' argent
ases clients. .'
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In keeping with the thrust of the section in gen
eral, "credit advanced" is broadly defined in
s. 347(2):

"credit advanced" means the aggregate of the money
and the monetary value of anygoods, services or ben
efits actually advanced or to be advanced under an
agreement or arrangement minus the aggregate of any
required deposit balance and any fee, fine; penalty,
commission and other similar charge or expense
directly or indirectly incurred under the original or
any collateral agreement or arrangement;

Notably, this definition encompasses not only "the
money" advanced under an agreement or arrange
ment, but also "the monetary value of any goods,
services or· benefits" which may be so advanced.
The scope of s. 347 therefore is not confined
exclusively to loans of money. The respondent
submits, however, that the reach of s. 347 is lim
ited to cases in which at least some money has
been advanced. This argument is based on a gram
matical analysis of s. 347(2), since "money" is pre
ceded by the definite article "the", whereas the
phrase "goods, services or benefits" is modified by
the indefinite article "any" . Both the motions judge
and the Court of Appeal rejected that contention as
overly formalistic, and I agree. Section 347 applies
to arrangements involving the monetary value of
goods, services or benefits even in the absence of
an outright advance of money.

The most plausible interpretation of s. 347(2) is
that an "advance" of "the monetary value of any
goods, services or benefits" means a deferral of
payment for such items. A debt is deferred - and
credit extended - when an agreement or arrange
ment permits a debtor to pay later than the time at
which payment would otherwise have been due.
See R. M. Goode, Consumer Credit Law (1989), at
p. 109. The substance of such "credit" is a deter
mined amount of money which is payable over
time. Unlike the principal of a loan, however, such
credit is not initially paid out to the debtor in the
form of money, but arises when a debt is incurred
for goods, services or benefits, and that debt is

Conformement al'economie de la disposition en
general, l'expression «capital prere».est definie de
maniere large au par. 347(2):

«capital prete» L'ensembledes sommes d'argentet de la
valeur pecuniaire globale de tous biens, services ou
prestations effectivement pretes ou qui doivent l'etre
dans Ie cadre d'une convention ou d'une entente,
deduction faite, le cas echeant, du dep6tde garantie et
des honoraires, agios, commissions, penalites, indem
nites et autres frais similaires resultant directement ou
indirectement de la convention initiale ou de toute
convention annexe.

Il convient de faire remarquer que cette definition
englobe non seulement les «sommes d'argent» pre
tees dans le cadre d'une convention ou d'une
entente, mais aussi «la valeur pecuniaire [...] de
tous biens, services ou prestations» qui peuvent
etre ainsi pretes. L'article 347 ne s'applique done
pas exclusivement aux prets d'argent. L'intimee
soutient toutefois que I' art. 347 ne s' applique que
dans les cas ou au moins une somme d'argent
guelcongue a e16 pretee . Cet argument repose sur
une analyse grammaticale du par. 347(2), ou l'ar
ticle defini «des» precede l'expression «somme
d'argent», alors que l'expression «biens, services
ou prestations» est modifiee par I' adjectif indefini
«tous», Le juge des requetes et la Cour d'appel ont
rejete tous les deux cet argument pour Ie motif
qu'il etait trop formaliste, et je partage leur point
de vue. L'article 347 s'applique ades ententes ou
il est question de la valeur pecuniaire de biens, ser
vices ou prestations, meme en l'absence d'un pret
d' argent comptant

Selon I'interpretation la plus plausible du
par. 347(2), Ie «pretx de «la valeur pecuniaire [...] .
de tous biens, services ou prestations» s'entend du
paiement diff6re de ces elements. Il y a paiement
d'une dette - et pret de capital-Iorsqu'une con
vention ou une entente permet aun debiteur d'ef
fectuer un paiement aune date posterieure acelle a
laquelle ce paiement aurait par ailleurs 616 exi
gible. Voir R. M. Goode, Consumer Credit LAw
(1989), a la p. 109. La nature de ce «capital» est
une somme d'argent determinee qui est payable
avec Ie temps. A la difference du principal d'un
pret, toutefois, ce capital n' est pas initialement
verse au debiteur sous forme d'argent, mais se
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then deferred in full or in part by agreement of the
parties.

An example is a credit sale. Such transactions
are analogous to loans even though no money actu
ally changes hands. In place of borrowing funds to
pay for goods or services which have been pro
vided, the debtor retains possession of his or her
own money and the vendor assumes the position of
a creditor by virtue of deferring the debt. Ordina
rily in such circumstances, a premium is charged
on the deferred amount, reflecting the value of the
money which is now owed to the creditor but
remains in the control of the party who has been
permitted to delay payment. Under this interpreta
tion of s, 347, the retailer who provides financing
on a sale at an interest rate exceeding 60 percent
per year is subject to the same criminal sanctions
as the loan shark who lends money directly at such
a rate.

It is crucial to bear in mind that the "credit
advanced" in such situations consists of "monetary
value" - a specific amount of money that is owed
for goods, services or benefits pursuant to an
agreement or arrangement - and not the goods,
services or benefits themselves. If every sale, per
formance of services or conveyance of benefits
were understood to be an advance of "credit",
there would be virtually no limit to the application
of s. 347. That section, despite its broad scope, is
essentially concerned with regulating the relation
ship between creditors and debtors, not the rela
tionship between commercial actors in the ordi
nary course of business.

This distinction can be illustrated with an exam
ple. Assume the purchase of a car for $1,000. Pay
ment of the purchase price will normally be due at
a date specified in the sale agreement or when the
car is tendered. No credit exists in such a situation,
regardless of whether the seller is in fact paid on
time, because the car is not advanced to the pur
chaser as "credit". However, if the seller and pur
chaser enter into an arrangement to delay payment
of the purchase price for one month, then credit

materialise lorsqu'une dette est contractee pour des
biens, services ou prestations, et Ie paiement de
cette dette est ensuite differe en totalite ou en par
tie avec I' accord des parties.

Une vente a credit est un exemple. Une telle
operation s' apparente aun pret meme si aucune
somme d'argent ne change vraiment de mains. Au
lieu d'emprunter des fonds pour payer des biens ou
services qui ont ete fournis, Ie debiteur demeure en
possession de son propre argent et Ie vendeur
devient un creancier en raison du paiement differe
de la dette. Ordinairement, dans de telles circons
tances, Ia somme dont Ie paiement est differe est
majoree d'une prime qui reflete la valeur du mon
tant qui est desormais dO au creancier mais qui
demeure sous le controle de la partie autorisee aen
retarder Ie paiement. Suivant cette interpretation de
l'art. 347, le detaillant qui finance une vente aun
taux d' interet superieur a 60 pour 100 par annee
est passible des memes sanctions penales que
l'usurier qui prete directement de I'argent aun tel
taux.

n est tres important d' avoir a I'esprit que Ie
«capital prete» en pareil cas est une «valeur pecu
niaire» - une somme d'argent precise qui est due
pour des biens, services ou prestations obtenus
dans Ie cadre d'une convention ou d'une entente
- et ne represente pas Ies biens, services ou pres
tations memes. Si chaque vente effectuee, chaque
service fourni ou chaque prestation accordee etait
considere comme un pret de «capital», I'applica
tion de I'art. 347 n'aurait pratiquement pas de
limite. Malgre sa vaste portee, cette disposition
vise essentiellement aregir Ia relation entre crean
ciers et debiteurs, et non celle entre des acteurs
commerciaux dans le cours normal des affaires.

Cette distinction peut etre illustree au moyen
d'un exemple. Prenons le cas de l'achat d'une voi
ture de 1 000 $. Le paiement du prix d'achat sera
normalement dO ala date mentionnee dans le con
trat de vente ou encore ala livraison de Ia voiture.
n n'est pas question de capital en pareil cas, peu
importe que Ie vendeur soit au non effectivement
paye atemps, parce que Ia voiture n' est pas pretee
a l'acheteur a titre de «capital». Toutefois, si Ie
vendeur et l'acheteur concluent une entente en vue
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has been advanced and any premium charged by
the seller for that extension of time must comply
with the requirements of s. 347. The "monetary
value" of the car is now a fixed amount - $1,000
- under their agreement, and the advancement of
that credit begins at the moment when payment
would otherwise have been due.

The car itself, which may in reality be worth
more or less than $1,000, is not the "credit
advanced" and is not relevant for the purposes of
s. 347. If the opposite were true, it would be virtu
ally impossible to calculate an interest rate arising
from such a transaction, since the value of the
credit would be undefined. In addition, and more
importantly, any transaction involving an
"advance" of goods, services or benefits - such as
a rental or leasing agreement - would be swept
within the ambit of s. 347, and many such transac
tions would undoubtedly give rise to "interest"
exceeding the legal limit Assume that instead of
being purchased, the car is rented for a day at a
price of $50. If the car were to constitute credit
advanced under s. 347(2), then the return of the car
to the rental agency would presumably be a repay
ment of principal, and the charge paid for the
advancing of that credit - $50 for one day 
would give rise to an astronomical interest rate
based on the value of the car. Such an absurd result
could not have been intended by Parliament when
it adopted s. 347. For the deferral of a debt to con
stitute "credit advanced" under s. 347, there must
be a specified amount owing, and that amount
must actually be due in the absence of an arrange
ment permitting later payment

In the case at bar, Consumers' Gas provides
goods and services to its customers, for which a
specified amount of money is payable each month
on a certain date. In light of the principles stated
above, the deferral of that payment past the due
date constitutes "credit advanced" within the
meaning of s. 347(2), assuming that such deferral
is permitted under the payment relationship which
exists between the parties. The remaining question,

de retarder Ie paiement d'un mois, il y a alors pret
de capital et toute prime que Ie vendeur peut exiger
en contrepartie de cette prorogation de delai doit
satisfaire aux exigences de l' art. 347. La «valeur
pecuniaire» de la voiture est desormais un montant
fixe - soit 1 000 $ - aux termes de leur entente,
et le pret de ce capital commence au moment ou le
paiement aurait par ailleurs ere duo

La voiture en tant que telle, qui peut en realite
valoir plus ou moins que 1 000 $, n'est pas Ie
«capital prete» et n' est pas pertinente aux fins de
l'art. 347. Si l'inverse etait vrai, il serait pratique
ment impossible de calculer Ie taux d'interet resul
tant d'une telle operation, etant donne que la
valeur du capital serait indeterminee, En outre, et
qui plus est, une operation comportant un «pretx
de biens, de services ou de prestations - comme
un contrat de location ou de credit-bail - tombe
rait sous Ie coup de l'art. 347, et bon nombre de
ces operations entraineraient indubitablement l'im
position d'un «interet» superieur ala limite legale.
Supposons que la voiture soit 10u6e pendant une
journee pour la somme de 50 $, au lieu d' etre
achetee. Si elle constituait un capital prete au sens
du par. 347(2), la remise de la voiture a l'entre
prise de location constituerait vraisemblablement
un remboursement du principal, et les frais payes
en contrepartie de ce pret de capital - soit 50 $
par jour - representeraient un taux d'interet astro
nomique compte tenu de la valeur de la voiture. Le
legislateur ne saurait avoir voulu un resultat aussi
absurde lorsqu'il a adopte 1'art. 347. Pour que Ie
paiement differe d'une dette constitue un «capital
prete» au sens de I'art. 347, un montant precis doit
etre du, et ce montant doit, en fait, etre du en I' ab
sence d'une entente permettant de Ie payer plus
tard.

En I' espece, Consumers' Gas fournit a ses
clients des biens et des services en contrepartie
d'une somme d'argent precise qui est payable
chaque mois, aune certaine date. Compte tenu des
principes enonces plus haul, Ie paiement repone a
une date posterieure ala date d'echeance constitue
un «capital prete» au sens du par. 347(2), asuppo
ser que la relation de paiement qui existe entre les
parties permette ce report. Il reste done adecider si
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therefore, is whether credit is advanced by Con
sumers' Gas to its customers ''under an agreement
or arrangement".

"Agreement or Arrangement"

As noted at the outset, "interest" under s. 347 is
a charge which is "paid or payable for the advanc
ing of credit under an agreement or arrangement".
Consumers' Gas contends that even if credit may
be said to include the deferral of payment for
goods or services, no "agreement or arrangement"
for the advancing of such credit exists where a cus
tomer simply fails or refuses to pay a bill on time
and thereby takes such "credit" unilaterally. In the
respondent's view, an agreement or arrangement
for credit only arises when the creditor agrees to
delay its demand for payment, normally in
exchange for some form of consideration.

The respondent submits that in the case at bar
there is no such consensual arrangement - the
LPP is imposed not as compensation for credit but
as a means to deter customers from paying late.
The respondent emphasized, as it did in the courts
below, that the LPP does not have the "characteris
tics which one would expect" of a charge for
credit, since it is a one-time payment which does
not repeat, compound or increase over time, and
no additional penalties accrue if a customer fails to
pay it by any particular date. It is contended that
the LPP is more akin to the late payment penalties
which are authorized under federal and provincial
statutes, such as the Excise Tax Act, RS.C., 1985,
c. E-15, s. 7(1), the Income Tax Act, RS.C., 1985,
c. 1 (5th Supp.), ss. 163.1 and 227(9), and the
Commercial Concentration Tax Act, RS.O. 1990,
c. C.16, s. 15(10). The respondent submits that
Parliament could not have intended for those pro
visions to constitute agreements or arrangements
for the advancing of credit within the meaning of
s.347.

Consumers' Gas prete ce capital ases clients «dans
le cadre d'une convention ou d'une entente».

«Convention ou entente»

Comme nous l'avons vu au depart, un «interet»
au sens de l'art. 347 s'entend des frais «payes ou
payables [. ..] en contrepartie du capital prete ou a
preter [dans le cadre d'une convention ou d'une
entente]». Consumers' Gas soutient que meme s'il
est possible d'affirmer qu'un capital inc1ut le paie
ment differe de biens ou de services, il n' existe
aucune «convention [ni aucune] entente» de pret
d'un tel capital lorsqu'un client omet ou refuse
simplement de regler une facture atemps, et s'ap
proprie ainsi ce «capital» unilateralement, Selon
I'intimee, il y a convention ou entente de pret uni
quement lorsque le creancier consent aretarder sa
demande de paiement, normalement en echange
d'une contrepartie quelconque.

L'intimee soutient qu'il n'existe en I'espece
aucune entente consensuelle de ce genre - la PPR
est imposee non pas en contrepartie d'un pret de
capital, mais dans Ie but de dissuader les clients de
payer en retard. L'intimee a souligne devant notre
Cour, comme elle l'a fait devant les tribunaux
d'instance inferieure, que la PPR ne presente pas
les [TRADUCTION] «caracteristiques qu'on s'atten
drait de trouver» dans des frais de pret de capital
puisqu'elle est calculee une seule fois, ne comporte
aucun interet compose et n' augmente pas avec Ie
temps, et qu' aucune autre penalite n' est imposee si
un client ne paie pas aune date donnee, La PPR,
pretend-on, s' apparente davantage aux penalites
pour paiement en retard qui sont autorisees par des
lois federales et provinciales comme 'Ia Loi sur la
taxe d'accise, L.RC. (1985), ch. E-15, par. 7(1), la
Loi de l'imptr: sur le revenu, L.R.C. (1985), ch. I
(5e suppl.), art. 163.1 et par. 227(9), et la Loi de
l'impot sur les concentrations commerciales,
L.RO. 1990, ch. C.16, par. 15(10). L'intimee sou
tient que le legislateur n'a pas pu vouloir que ces
dispositions constituent des conventions ou des
ententes de pret au sens de l' art. ':347.
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43 The respondent also relies on decisions of the
OEB to support its argument regarding the purpose
of the LPP. In particular, it cites the original order
of the OEB approving the implementation of the
penalty. In that decision, the Board emphasized the
deterrent effect of such penalties, and specifically
rejected the ..option of imposing a conventional
interest charge on overdue accounts. See Reasons
for Decision, E.B.R.O. 302-IT (September 4,
1975). The Board held at pp. 116-18:

The primary objective of this charge is to encourage
customers to pay promptly and thus minimizethe grow
ing cost of carrying accounts receivable.... The Appli
cant [Consumers' Gas] submits that these costs as well
as extraordinary collection costs should be borne by
customers who cause them to be incurred.

The late payment penalty charge is a well established
and practical device in widespread use in Ontario and
elsewhere to encourage prompt payment of utility
bills. ...

The Board recognizes that a few regulatory Boards and
text-book writers have been critical of a penalty charge
of the kind used by the Applicant. However, the Board
does not think that a monetary incentivefor promptpay
ment is wrongin principle. Interest chargedon over-due
accounts on a daily basis has an appeal on theoretical
grounds, but it gives little incentive to pay by a named
date, gives little weight to collection costs and seems
complicated.

Similarly, in 1988 the OEB reviewed the fairness
of the LPP and concluded that it should be main
tained in its existing form. See Reasons for Deci
sion, E.B.R.O. 452 (December 21, 1988). In so
finding, the Board noted at p. 330 that "the late
payment penalty should be large enough to deter
those customers who otherwise might be tempted
to defer payment". Consumers' Gas submits that
the Board's characterization of the LPP should be
accorded curial deference by this Court.

L'intimee invoque egalement des decisions de la
CEO aI' appui de son argument concernant I' objet
de la PPR. En particulier, elle cite l'ordonnance
initiale de la CEO approuvant I'etablissement de la
penalite, Dans cette decision, la Commission a
insiste sur l'effet dissuasif de telles penalites et a
expressement ecarte la possibilite d'imposer des
frais d'interet conventionnels sur les comptes en
souffrance. Voir les motifs de decision, E.B.R.O.
302-IT (4 septembre 1975). La Commission statue
aux pp. 116 et 118:

[TRADUCTION] L'objectif premier de ces frais est d'inci
ter les clientsapayer sans tarder de maniereareduire au
minimum Ie coat croissantdu report des comptesclients
[. ..] La requerante [Consumers' Gas] soutient que ces
cents de meme que les frais de recouvrement extraordi
naires devraientetre supportes par les clients qui en sont
aI'origine.

La penalite pour paiement en retard est un moyen pra
tique, bien etabli et tres repandu en Ontario et ailleurs
d'inciter les gens a regler sans tarder leurs factures de
services publics.. .

La Commission reconnait que quelques organismes de
reglementation et auteurs de doctrine ont critique Ie
genre de penalite qu'impose la requerante, Toutefois, la
Commissionne pense pas qu'un moyen pecuniaire d'in
citer les gens apayer sans tarder soit mauvais en prin
cipe. La perception d'interets quotidiens sur les comptes
en souffrance est attrayante sur Ie plan theorique, mais
elle incite peu les gens apayer au plus tard aune date
determines, accorde peu d'importance aux frais de
recouvrement et semble compliquee,

De meme, en 1988, la CEO a examine Ie caractere
equitable de la PPR et conclu qu'il y avait lieu de
1a maintenir sous sa forme existante. Voir les
motifs de decision, E.B.R.O. 452 (21 decembre
1988). En statuant ainsi, la Commission a note, a
la p. 330, que [TRADUCTION] «la penalitepour paie
ment en retard devrait etre assez elevee pour dis
suader les clients qui seraient par ailleurs tentes de
differer leur paiement». Consumers' Gas soutient
que notre Cour devrait faire preuve de retenue a
l'egard de la facon dont la Commission qualifie la
PPR.
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The respondent's arguments on this point were
accepted by the motions judge, who held as fol
lows at pp. 469-71:

From the foregoing [OEB] decisions, it is apparent
that the OEB does not view the LPP charged by Con
sumers' Gas as an interest charge for the advancing of
credit Instead, as the defendant submits, the OEB con
siders it to be an incentive for timely payment. ...

I accept the plaintiffs argument that a deferral of pay
ment constitutes credit. However, I do not agree that just
because a customer does not pay on time means that
there has been a deferral of payment or that credit has
been advanced, particularly where the company has
done what it could to encouragethe customer to pay on
time. A distinction must be drawn between the situation
in whicha customerfails to pay withina stipulatedtime,
because of inadvertence, choice or because he does not
have the money, and the situation in which an agree
ment is entered into whereby the lender of money or
issuer of goods agrees to delay its demandfor payment,
in exchange for the consideration of an additional
charge. In my view,s. 347 is applicable only to the latter
situation. The facts before me reveal the former situa
tion.

The Court of Appeal dismissed Garland's appeal
on separate grounds and declined to reach the issue
of whether the LPP is a charge "payable for the
advancing of credit under an agreement or arrange
ment".

It is true that there is an important difference
between the consensual granting of credit and the
unilateral taking of it. See, e.g., Goode, supra, at
p. 108. As noted, s. 347 does not apply to situa
tions in which a buyer or consumer fails to pay on
time, without the consent of the other party, for
goods, services or benefits provided. The facts in
this case, however, present a different situation.
The payment relationship which exists between
Consumers' Gas and its customers is defined by a
standing arrangement. The terms of that arrange
ment are imposed by Consumers' Gas, after
approval by the OEB. They are clearly conveyed
to every customer and do not change from month
to month. Those terms provide, in plain language,

Les arguments de I' intimee sur ce point ont ete
acceptes par le juge des requetes, qui a statue, aux
pp. 469 et 471:

[TRADUcrroN] n ressort des decisions[de la CEO] qui
precedentque la CEO ne percoit pas la PPRimposee par
Consumers' Gas comme des frais d'interet percus en
contrepartie d'un pret de capital. Au contraire, commela
defenderesse le soutient, la CEO les considere comme
une mesure d'incitation apayer atemps...

J'accepte l'argument du demandeur qu'un paiementdif
fere constitue un capital p~te. Toutefois, je n'accepte
pas qu'il y a paiement differe ou pret de capital simple
ment parce qu'un consommateur ne paie pas atemps, en
particulierlorsque la compagnie a fait ce qu'elle pouvait
pour inciter ce client apayer a temps. n faut faire une
distinction entre la situation ou un client ne paie pas
dans le delai prevu, par inadvertance, par choixou parce
qu'il n'a pas d'argent, et celle ou it y a conclusion d'une
entente awe termes de laquelle Ie preteur d'argent ou le
fournisseur de biens accepte de retarder sa demande de
paiement en contrepartie de frais supplementaires. A
mon avis, l'art, 347 ne s'applique qu'a la dernieresitua
tion.D' apres les faits dont je suis saisi, c' est la premiere
situation qui existe.

La Cour d'appel a rejete l'appel Garland pour des
motifs distincts et a refuse d'examiner la question
de savoir si la PPR represente des frais «payables
[...] en contrepartie du capital prete ou a preter
[dans Ie cadre d'une convention ou d'une
entente]».

nest vrai qu' i1 existe une difference importante
entre un pret consensuel de capital et I' appropria
tion unilaterale de ce capital. Voir, par exemple,
Goode, op. cit., ala p. 108. Comme nous l'avons
vu, I' art. 347 ne s'applique pas aux situations OU
un acheteur ou un consommateur omet de payer a
temps, sans le consentement de I' autre partie, des
biens, des services ou des prestations qui ont ete
foumis. Toutefois, les faits de la presente affaire
revelent une situation differente. La relation de
paiement qui existe entre Consumers' Gas et ses
clients est definie par une entente permanente. Les
conditions de cette entente sont imposees par Con
sumers' Gas apres avoir ete approuvees par la
CEO. Elles sont communiquees clairement a
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that a customer's gas bill may be paid either before
or after the due date. As the motions judge
observed at p. 466:

[Tjhe bill received by the customer states the amount
"payable by due date", the "due date" and the amount
"payableafterdue date". The bill does not indicate that
payment must be made by the due date and I question
the ability of Consumers' to sue as soon as the due date
has passed.

It is also made clear, however, that Consumers'
Gas prefers to receive payment by the due date,
and that customers who, for whatever reason, fail
to meet that deadline must pay a price of five per
cent on top of the amount owing for that month.

In short, the arrangement between the parties
creates two payment options: a short-term option,
which costs nothing, and a longer-term option,
which involves an additional charge. The motions
judge recognized this as well in the closing words
of his decision, when he observed (at pp. 473-74)
that the transaction between the parties "is a two
price system by which customers can opt to pay
one price by the due date or another price thereaf
ter". He concluded that such an arrangement "rep
resents a discount which is forfeited if payment is
not made by the due date" (p. 474). It can just as
easily be said that the LPP represents a premium
imposed when payment is made over the longer
period. Customers who do not like these terms pre
sumably may end their relationship with the
respondent; by continuing to subscribe to its ser
vices they accept the terms of the prevailing
arrangement, including the imposition of the LPP.
It cannot properly be contended that Consumers'
Gas, having designed those terms itself, does not
consent to the customer acting in accordance with
them.

The respondent does not deny that the LPP is
imposed under an arrangement, but disputes the
nature of that arrangement. As noted, it argues that
the intended purpose of the LPP is not to exact a

chaque client et ne changent pas d'un mois a
I' autre. Ces conditions precisent clairement que la
facture de gaz d'un client peut etre payee avant ou
apres echeance, Comme le juge des requetes I' a
fait observer, ala p. 466:

[TRADUCTION] [L]a facture recue par le client indique le
«montant dCi avantecheance», l' «echeance» et Ie «mon
tant dil apresecheance». La facture ne precise pas que Ie
paiement doit etre fait au plus tard ala date d'echeance,
et je doute de la capacite de Consumers' d'intenter des
poursuites imrnediatement apres la date d'echeance,

nest egalement precise, toutefois, que Consumers'
Gas prefere recevoir Ie paiement au plus tard 11 Ia
date d'echeance, et que Ies clients qui, pour
quelque raison que ce soit, ne respecteront pas
cette date d'echeance devront payer des frais sup
plementaires de 5 pour 100 du montant dn pour Ie
mois en cause.

Bref, l'entente entre Ies parties cree deux
options de paiement: I'option 11 court terme, qui ne
cofite rien, et I'option aplus long terme, qui com
porte des frais supplementaires, Le juge des
requetes a egalement reconnu cela 11 la toute fin de
sa decision quand il a fait remarquer (aux pp. 473
et 474) que l'operation entre les parties [TRADUC
TION] «est un systeme de double prix qui permet
aux clients de choisir de payer un prix au plus tard
a la date d' echeance, ou un autre prix a une date
ulterieure», n a conclu qu'une telle entente [TRA
DUCTION] «represente un rabais qui est perdu en
cas de non-paiement a la date d'echeance»
(p, 474). On peut tout aussi aisement affirmer que
la PPR represente une prime imposee Iorsque Ie
paiement est fait au cours de la periode plus lon
gue. Les clients qui n'aiment pas ces conditions
peuvent vraisemblablement mettre fm 11 leur rela
tion avec I'intimee; en demeurant abonnes a ses
services, ils acceptent les conditions de l'entente
en vigueur, y compris I'imposition de la PPR. On
ne saurait affrrmer a juste titre que Consumers'
Gas, qui a elle-meme fixe ces conditions, ne con
sent pas ace que Ie client les respecte.

L'intimee ne me pas que Ia PPR est imposee
dans Ie cadre d'une entente, mais elle conteste Ia
nature de cette entente. Comme nous I' avons vu,
elle fait valoir que la PPR a pour objet non pas

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 8 
Page 57 of 73



[1998] 3 RC.S. GARLAND C. CONSUMERS' GAS CO. Le juge Major 141

price for credit but to discourage the taking of
credit in the first place . That assertion is not
entirely supported by the record. The OEB found
that deterrence of late payments is the "primary
objective" of the LPP. However, it also held that
when such deterrence is not effective, another pur
pose of the penalty is to ensure that the "cost of
carrying accounts receivable" is recovered from
customers who, by delaying payment, cause such
costs to be incurred (Reasons for Decision,
E.B.RO. 302-II, supra, at p. 116). Before approv
ing the respondent's request to implement the LPP
in 1975, the OEB held a series of hearings, during
which the Associate Comptroller of the respondent
was examined with regard to the purpose of the
LPP. He stated in part:

Q: The cost of money is a real problem is it?

A: Yes, sir.

Q: You don't want the customers to be sitting with lots
of the company's money for long periods of time.
You require cash flow. Is that fair?

A: Yes, sir, that is correct

Q: It costs the company money to borrow money?

A: Yes, sir.

Q: Isn't this late payment charge then a charge to the
customer for keeping the money past a certain time
period, for keeping themoney for a certain length of
time?

A: Partly thatandpartly to recover our collection costs.

Transcript of Examination of D. C. Morton, Janu
ary 24, 1975 (Case on Appeal, at pp. 376-77). Sim
ilarly, in one of its informational brochures
("Some special billing charges"), Consumers' Gas
explains the purpose of the LPP to its customers as
follows (Case on Appeal, at p. 680):

The primary purpose of this charge is to encourage our
customers to payon or before the due date and thereby
maintain the company's cash flow. Revenue from this

d'exiger un prix pour du capital, mais de dissuader
les gens de s' approprier ce capital au depart. Cette
affirmation n'est pas entierement etayee par le dos
sier. La CEO a conclu que 1'[TRADUCTION]«objec
tif premier» de Ia PPR est de dissuader les gens de
payer en retard. Toutefois, elle a egalement statue
que, si cette mesure de dissuasion est inefficace, un
autre objet de la penalite est d' assurer que Ie [TRA
DUCTION] «cout [. ..] du report des comptes
clients» soit assume par les clients qui, en retardant
leur paiement, en sont la cause (Motifs de decision,
E.B.RO. 302-II, precite, ala p. 116). Avant d'ap
prouver Ia demande d'etablissement de la PPR pre
sentee par I'intimee en 1975, Ia CEO a tenu une
serie d'audiences au cours desquelles Ie controleur
de gestion adjoint de l'intimee a ete interroge au
sujet de l'objet de la PPR. n a notamment declare
ce qui suit:

[TRADucrlON]

Q: Le cout de I'argent est un veritable probleme, n'est
ce pas?

R: Oui, monsieur.

Q: Vous ne voulez pas que les clients gardent pendant
de longues periodes de grandes quantites d'argent
appartenant a la compagnie. Vous avez besoin de
rentrees de fonds. Est-ce exact?

R: Oui, monsieur, c'est exact

Q: La compagnie doit payer pour emprunter?

R: Oui, monsieur.

Q: Ces frais pour paiement en retard ne sont-ils pas
alors des frais imposes au client parce qu'il garde
I'argent apres une certaine date, parce qu'il garde
l' argent pendant un certain temps?

R: C'est en partie pourcelaet en partie pourrecuperer
nos frais de recouvrement .

Transcription de I'interrogatoire de D. C. Morton,
24 janvier 1975 (dossier, aux pp. 376 et 377). De
meme, dans l'une de ses brochures (<<Some special
billing charges»), Consumers' Gas explique ainsi
l'objet de la PPR (dossier, ala p. 680):

[TRADUcrION] L'objet premier de ces frais est d'inciter
nos clients apayerau plus tard ala date d'echeance et
de maintenir, par ce moyen, lesren~ de fonds de la
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penalty helps to offset ourcosts of carrying outstanding
gas accounts receivable and collecting delinquent
accounts.

Compensation for the cost of payment deferred is
the hallmark of a credit arrangement

Even if deterrence were the only intended pur
pose of the LPP, that would not be determinative
of the issue before the Court. The nature of the
arrangement between Consumers' Gas and its cus
tomers is a question of law. That question turns on
how the LPP operates in substance, not on what
the respondent hopes to achieve by imposing it.
Nor does the Court owe curial deference to the
DEB with regardto the characterization of the pen
alty. It is clear that Consumers' Gas neither
encourages late payments nor seeks to profit from
them. The issue, however, is not what the company
would prefer but what it has consented to. Under
the termsprevailing between the parties, customers
are permitted to defer their payment, albeit for a
price. That is an arrangement for the advancing of
credit under the broad language adopted in s. 347.
As the DEB recognized, a five percent penalty is
an effective deterrent precisely because it consti
tutes a high cost, in economic terms, for the reten
tion of money. It is the severity of that cost which,
in the view of the appellant, runs afoul of s. 347.

This conclusion is not affected by the fact that
late payment penalties exist in certain federal and
provincial statutes. Such penalties are readily dis
tinguishable from the LPP at issue here. The con
tractual relationship between a public utility and its
customers regarding the payment of monthly
charges is not comparable to the political relation
ship between a government and its citizens regard
ing the paymentof taxes. There is no agreement or
arrangement between the latter parties governing
the imposition of taxes, let alone permitting the
payment of one amountby a due date and another
amountthereafter. In any event, for the purposes of
s. 347, tax is not the monetary value of goods, ser- .
vices, or benefits providedby the government, and
the deferral of tax, even if such deferral were per
mitted, would not constitute "credit" within the

compagnie. Les recettes tirees de cette penalite aident a
compenser nos frais de report des comptes de gaz en
souffrance et les frais de recouvrement de ces comptes.

L'indemnisation du cout d'un paiement differe est
la caracteristique d'une entente de pret,

Meme si la dissuasion etait le seul objet de la
PPR, cela ne regleraitpas la question soumise ala
Cour. La nature de I'entente entre Consumers' Gas
et ses clients est une question de droit. Cette ques
tion depend de la facon dont la PPR fonctionne
essentiellement, et non de ce que l'intimee compte
obtenir en l'imposant. La Cour n'a pas non plus a
faire preuve de retenue al'egard de la facon dont
la CEO qualifie la penalite, Il est clair que Con
sumers' Gas n' encourage pas les paiements en
retard et ne cherche pas non plus aen profiter. La
question n'est cependant pas de savoir ce que la
compagnie prefererait, mais ce aquoi elle a con
senti. Selon les conditions qui existent entre les
parties, les clients sont autorises a differer leur
paiement, a un prix toutefois. II s'agit d'une
entente de pret qui est visee par le texte large de
l'art. 347. Comme la CEO l'a reconnu, une pena
lite de 5 pour 100 est une mesure de dissuasion
efficace precisement parce qu'elle represente un
coat eleve, en termes economiques, pour retenir
une sommed'argent. C'est le caractereeleve de ce
cout qui, de I'avis de l'appelant, contrevient a
I'art. 347.

Le fait que certaines lois federales et provin
ciales prescrivent des penalites pour paiement en
retard ne change rien acette conclusion. On peut
aisementetablir une distinction entre ces penalites
et laPPR en cause dans la presenteaffaire. La rela
tion contractuelle qui existe entre une entreprisede
services publicset ses clients en ce qui concerne le
paiement de frais mensuels n'a rien de comparable
avec la relation politique qui existe entre un gou
vernement et ses citoyens en matiere de paiement
de taxes. II n'y a, entre ces dernieres parties,
aucune convention ni aucune entente regissant
l'imposition de taxes et, encore moins, autorisant
le paiement d'un montant au plus tard a une date
d'echeance et celui d'un autre montant aune date
ulterieure. Quoi qu'il en soit, pour les fins de
l'art. 347, une taxe n' est pas la valeur pecuniaire
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meaning of s. 347(2). See Delta v. Active Chemi
cals Ltd. (1984),57 B.C.L.R 213 (C.A.), at p. 217.

For these reasons, I conclude that the LPP
imposed by Consumers ' Gas is a "charg[e] ... in
the form of a ... penalty ... payable for the
advancing of credit under an agreement or arrange
ment". As such it is an interest charge for the pur
poses of s. 347.

The conclusions reached in this appeal may not
follow intuitively from the concepts of "credit"
and "interest" as those terms are employed at com
mon law and in everyday life. The result here is
mandated by the extremely broad compass given
to those terms by Parliament under s. 347. As Hud
dart LJ.S.C. observed in Mira Design Co. v. Sea
scape Holdings Ltd. (1981), 34 B.C.L.R 55, at
p.60:

The thrust of the definitions of"credit advanced" and
"interest" is to cover all possible aspects of any transac
tion to ensure that the cost of using someone else's
money never exceeds the criminal rate. Thus, they focus
on the actual benefit given to the borrower and the real
cost of borrowing. The actual benefit is the real amount
in the borrower's hands minus all the penalties, com
missions and other costs incurred. The cost of borrow
ing is also widely defined. Clearly the intention of the
legislature was to concentrate on the substance of the
transaction, not on its mechanics or form.

It should be noted however that s. 347 is a
deeply problematic law. Some of its terms are
most comfortably understood in the narrow con
text of street-level loan sharking, while others
compel a much broader application. The two facets
of the statute do not comfortably co-exist. The
Court is aware that the present decision may have
the effect of increasing the importance of s. 347 in
some consumer and commercial transactions.

de biens, services ou prestations fournis pat le gou
vemement, et Ie paiement differe dtune taxe,
meme s'il etait permis, ne constituerait pas un
«capital» au sens du par. 347(2). Voir Delta c.
Active Chemicals Ltd. (1984), 57 B.C.L.R 213
(C.A.) , ala p. 217.

Pour ces motifs, j' arrive a la conclusion que la
PPR imposee par Consumers' Gas represente des
«frais» sous forme de «penalites [...] payables
[...] en contrepartie du capital prete ou a preter
[dans le cadre d'une convention ou d'une
entente]». n s'agit done de frais d'interet aux fins
de I'art, 347.

n se peut que les conclusions tirees dans le pre
sent pourvoi ne decoulent pas intuitivement des
notions de «capital» et d' «interet» utili sees en
common law et dans la vie de tous les jours. Le
resultat en l' espece est commande par la portee
extremement large que le legislateur donne aces
termes a I'art. 347. Comme Ie juge local Huddart
de Ia Cour supreme l'a fait rernarquer dans l' arret
Mira Design Co. c. Seascape Holdings Ltd.
(1981), 34 B.C.L.R 55, ala p. 60:

[TRADUCTION] L'objet des definitions de «capital
prete» et d' <<interet» est de viser taus les aspects pos
sibles d'une operation afin de garantir que le coOt de
l'utilisation de sommes d' argent appartenant a quel
qu'un d' autre ne depasse jamais Ie taux criminel. Ainsi,
ces definitions sont axees sur l' avantage reel qui est pro
cure a l' emprunteur et sur Ie coat reel de l' emprunt
L'avantage reel est Ie montant veritable qui est entre les
mains de l' emprunteur, deduction faite de l'ensemble
des penalites, commissions et autres frais supportes, Le
coat de l'emprunt est egalement defini de maniere gene
rale. De toute evidence, Ie legislateur avait I'intention de
se concentrer sur la nature de l'operation, et non pas sur
ses modalites ou sa forme.

n y a lieu toutefois de noter que; l'art. 347 est
une disposition tres problematique. Certains de ses
termes se cornprennent mieux dans Ie contexte res
treint du pret usuraire ordinaire, alors que d'autres
commandent une application beaucoup plus large.
Les deux aspects de cette disposition ne coexistent
pas facilernent La Cour est consciente que la pre
sente decision peut avoir pour effet d'accroitre
l'importance de l'art. 347 dans c~rtaines operations

50

51

52

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 8 
Page 60 of 73



144 GARLAND V. CONSUMERS ' GAS CO. Major J. [1998] 3 S.C.R.

53

54

Given the interpretive difficulties inherent in the
provision and the volume of civil litigation which
it has already spawned, it is with some reluctance
that we are legally driven to this conclusion. How
ever, the plain terms of s. 347 must govern its
application. If the section is to be given a more
directed focus, it lies with Parliament, not the
courts, to take the required remedial action.

In any event, the result reached in this appeal is
limited. On the facts of this case, a penalty
incurred, pursuant to the terms of a standing
arrangementbetween the parties, for the deferral of
payment of a specified amount of money owing
for goods, services or benefits is an "interest"
charge within the meaning of s. 347 and is subject
to that law's prohibitions against requiring or
receiving interest at a criminal rate.

2. Is the Application of s. 347 Precluded by the
Principles Set Forth in Nelson v. c.r.c.
Mortgage Corp.?

As noted, s. 347 creates two separate offences.
Section 347(1)(a) makes it illegal to enter into an
agreement or arrangement to receive interest at a
criminal rate. Section 347(1)(b) makes it illegal to
receive a payment or partial payment of interest at
a criminal rate. The relationship between these two
provisions has been the subject of much comment
in the courts below and in academic writings. In
particular, controversy exists about whether an
agreement which does not expressly require the
payment of criminal interest at the time it is
entered into may nevertheless give rise to an actual
payment of interest at an illegal rate. Such cases
can arise if an additional charge is incurred while
credit is outstanding, or if the actual period for
repayment is shortened by the occurrence of a
determining event or an act by one of the parties.
See, e.g., Mira Design, supra; Aectra Refining &
Marketing Inc. v, Lincoln Capital Funding Corp.
(1991), 6 O.R. (3d) 146 (Gen. Div.); S. Antle, "A
Practical Guide to Section 347 of the Criminal
Code - Criminal Rates of Interest" (1994), 23

en matiere de commerce et de consommation.
Etant donne les difficultes d'interpretation inhe
rentes a cette disposition et Ie nombre de pour
suites civiles qu'elle a deja suscitees, c'est avec
une certaine hesitation que nous sommes amenes
en droit a tirer cette conclusion. Toutefois, les
termes clairs de I'art. 347 doivent regir son appli
cation. Si cette disposition a besoin d'etre plus pre
cise, c'est au legislateur et non aux tribunaux qu'il
appartient de prendre les mesures correctives
necessaires,

De toute facon, le resultat auquel on arrive en
l'espece est limite. D'apres les faits de la presente
affaire, une penalite imposee, conformement aux
conditions d'une entente permanenteentre les par
ties, en contrepartie du paiement differe d'une
somme d'argent determinee qui est exigible pour
des biens, services ou prestations, constitue un
«interet» au sens de I'art. 347 et est visee par les
interdictions d'exiger ou de percevoir des interets a
un taux criminel que renferme cette disposition.

2. Les principes enonces dans Nelson c. c.r.c.
Mortgage Corp. empechent-ils I'application
de I'art. 347?

Comme nous l'avons vu, I'art. 347 cree deux
infractions distinctes. Aux termes de l'al. 347(1)a) ,
il est illegal de conclure une convention ou une
entente pour percevoir des interets a un taux crimi
nel. D'apres l'al. 347(1)b), il est illegal de perce
voir, meme partiellement, des interets a un taux
criminel. Le lien entre ces deux dispositions a e16
amplement comments devant les tribunaux d'ins
tance inferieure et dans la doctrine. En particulier,
il existe une controverse sur la question de savoir
si une entente qui n'exige pas expressement Ie
paiement d'interets aun taux criminel au moment
oil elle est conclue peut malgre tout entrainer un
paiement reel d'interets aun taux illegal. De telles
situations peuvent se presenter si des frais supple
mentaires sont imposes pendant la duree du pret ou
si la periode reelle de remboursement est abregeea
la suite d'un evenement determinant ou d'un acte
accompli par I'une des parties. Voir, par exemple,
Mira Design, precite: Aectra Refining & Market
ing Inc. c. Lincoln Capital Funding Corp. (1991),
6 O.R. (3d) 146 (Div. gen.); S. Antle, «A Practical
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C.BLl. 323, at p. 334; Ziegel, ''The Usury Provi
sions in the Criminal Code: The Chickens Come
Home to Roost", supra, at p. 240; M. Feldman,
"Criminal Interest Rates in the Context of Early
Payment of a Debt Obligation" (1985), 2 Bus. & L
70.

The leading decision on this issue is Nelson,
supra. The facts and judgments in Nelson are set
forth in detail in the companion case to this appeal,
Degelder Construction Co. v. Dancorp Develop
ments Ltd., [1998] 3 S.C.R. 90, and need not be
fully repeated. Briefly, the Nelsons were guaran
tors of a mortgage on which a number of fixed fees
were payable in addition to conventional interest
Had the mortgage been repaid when it was due, the
fees and interest would have produced an effective
interest rate of 52.49 percent per annum. However,
the mortgage contained a right of prepayment
which was exercised by the debtor early in the life
of the agreement When the interest rate was calcu
lated over the term during which the mortgage was
actually outstanding, it was 84.1 percent per
annum. The Nelsons sued the lender alleging that
the mortgage agreement was void and unenforce
able under s. 305.1 (now s. 347).

The issue at trial and on appeal was whether the
rate of interest should be calculated over the full
term of the mortgage as stated in the agreement, or
over the shorter period that the mortgage was actu
ally outstanding. The British Columbia Court of
Appeal split on the question. Hutcheon J.A., dis
senting, held that the case turned on the distinction
between ss. 347(1)(a) and 347(1)(b). In his view,
subs. (1)(a) prohibits entering into an agreement
which, on its face, requires the payment of illegal .
interest; he found that such a situation was not
before him. However, he held that subs. (1)(b) pro
hibits the actual receipt of an illegal interest pay
ment, and the rate in such situations must be based
on the time elapsed since the money was
advanced, even if that period differs from the term
foreseen in the agreement The majority, per Sea
ton lA., found that such an approach would pro-

Guide to Section 347 of the Criminal Code 
Criminal Rates of Interest» (1994), 23 C.BLl.
323, ala p. 334; Ziegel, «The Usury Provisions in
the Criminal Code: The Chickens Come Home to
Roost», loco cit., ala p. 240; M. Feldman, «Crimi
nal Interest Rates in the Context of Early Payment
of a Debt Obligation» (1985), 2 Bus. & L. 70.

L'arret de principe sur cette question est Nelson,
precite, Comme les faits et les jugements dans I' ar
ret Nelson sont relates en detail dans l'arret con
nexe Degelder Construction Co. c. Dancorp
Developments Ltd., [1998] 3 R.C.S. 90, il est inu
tile de les reprendre au complet. En resume, les
Nelson etaient garants d'un pret hypothecaire a
l'egard duquel certains frais fixes etaient payabies
en plus de I'interet conventionnel. Si Ie pret hypo
thecaire avait ete rembourse a l' echeance, les frais
et interets auraient donne un taux d'interet annuel
effectif de 52,49 pour 100. Toutefois, Ie pret hypo
thecaire comportait un droit de remboursement
anticipe que Ie debiteur a exerce au debut de la
duree du contrat. Quand Ie taux d'interet a ere cal
cule pour la periode pendant laquelle Ie pret hypo
thecaire avait reellement ete en COUTS, il etait de
84,1 pour 100 par annee. Les Nelson ont poursuivi
Ie preteur en faisant valoir que la convention hypo
thecaire etait nulle et non executoire en vertu de
l'art. 305.1 (maintenant I'art, 347).

La question litigieuse en premiere instance et en
appel etait de savoir si le taux d'interet devait etre
calcule pour toute la duree du pret hypothecaire,
tel que prevu dans la convention, ou pour la
periode plus breve au cours de laquelle Ie pret
hypothecaire avait reellement ete en cours. La
Cour d' appel de la Colombie-Britannique etait
divisee sur ce point Le juge Hutcheon, dissident, a
statue que l'affaire reposait sur la distinction entre
I'al. 347(l)a) et l'al. 347(1)b). Selon lui, l'al. (l)a)
interdit de conclure une convention qui, apremiere
vue, exige Ie paiement d'interets illegaux: il a con
clu que ce n'etait pas la situation dont il etait saisi.
Toutefois, il a juge que l'al. (l)b) interdit la per
ception reelle d'inrerets illegaux, et que Ie taux, en
pareil cas, doit etre calcule en fonction du delai
ecoule depuis le moment ou l' argent a ete prete,
meme si ce delai differe de celui prevu dans la
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duce an absurd result in a situation where the
period of repayment is within the exclusive control
of the debtor. As Seaton I.A. held at pp. 144-45,
Parliament cannot have intended that "an innocent
mortgagee who has entered into a perfectly lawful
agreement should as the result of the voluntary act
of the mortgagor in prepaying the mortgage
become guilty of an offence under [so 347(1)(b)]".
The majority recognized that the same might not
be true if a mortgage were payable on the demand
of the creditor rather than at the debtor's option.
The reasons of the majority were agreed to in sub
stance by this Court.

The gravamen of Nelson is that an agreement or
arrangement for credit which is legal on its face
cannot become illegal under s. 347 through the
voluntary act of the debtor. Consumers' Gas con
tends that this principle precludes the application
of s. 347 in the case at bar, because incurring and
paying the LPP are voluntary acts of the customer.
The motions judge accepted the argument that Nel
son is dispositive of this case and dismissed the
action on that basis.. The Ontario Court of Appeal
agreed. In particular, the Court of Appeal noted
that the decision in Nelson was affirmed by this
Court.

The reasons in Dancorp, which are being
released simultaneously with this decision, revisit
Nelson and set forth the following general princi
ples governing the interpretation of s. 347 (at para.
34):

(1) Section 347(l)(a) should be narrowly construed.
Whether an agreement or arrangement for credit
violatess. 347(l)(a) is determined as of the time the
transaction is entered into. If the agreement or
arrangement permits the payment of interest at a
criminal rate but does not require it, there is no vio
lation of s. 347(l)(a), although s. 374(l)(b) might
be engaged.

(2) Section 347(1)(b) should be broadly construed.
Whetheran interestpayment violates s. 347(1)(b) is
determined as of the time the payment is received.
For the purposes of s. 347(1)(b), the effective
annualrate of interestarisingfrom a paymentis cal-

convention. Les juges majoritaires ont conclu, par
l'intermediaire du juge Seaton, qu'une telle inter
pretation donnerait un resultat absurde dans une
situation ou la periode de remboursement releve du
controle exclusif du debiteur. Comme le juge Sea
ton l'a statue, aux pp. 144 et 145, le legislateur ne
saurait avoir voulu qu' [TRADUCTION] «un creancier
hypothecaire de bonne foi qui a conclu un contrat
parfaitement legal devienne coup able d'une infrac
tion a [l'al. 347(1)b)] parce que Ie debiteur a
volontairement rembourse l'hypotheque par antici
pation». Les juges majoritaires ont reconnu que la
situation pourrait etre differente si une hypotheque
etait remboursable ala demande du creancier plu
tot qu'au gre du debiteur. Notre Cour a souscrit,
pour l'essentiel, aux motifs des juges majoritaires.

L'arret Nelson veut essentiellement qu'un acte
volontaire du debiteur ne puisse pas rendre ille
gale, en vertu de l'art. 347, une convention ou une
entente de pret qui est legale apremiere vue. Con
sumers' Gas soutient que ce principe empeche
l'application de l'art. 347 en l'espece parce que Ie
client encourt et paie volontairement la PPR Le
juge des requetes a retenu l' argument selon lequel
l'arret Nelson est determinant en l'espece, et a
rejete l'action pour ce motif. La Cour d'appel de
l'Ontario partageait Ie meme avis et a notamment
fait remarquer que l'arret Nelson avait e16 con
firme par notre Cour.

Dans les motifs de l'arret Dancorp, qui sont
deposes en meme temps que le present arret, on
revoit l'arret Nelson et on enonce les principes
generaux suivants qui regissent I'interpretation de
l'art. 347 (au par. 34):

(l) L' alinea 347(l)a) doit etre interprete restrictive
ment, La question de savoir si une convention ou
une entente de pret viole I'al. 347(1)a) est determi
nee ala date alaquelle l'operation est effectuee. Si
la conventionou l' entente permet Ie paiement d'in
teretsaun taux criminelmais ne I'exige pas, il n'y a
aucune violation de I'al. 347(l)a), quoique I'al.
347(l)b) puisse s'appliquer.

(2) L'alinea 347(1)b) doit etre interprete de facon libe
rale. La question de savoir si un paiementd'mterets
viole l'al. 347(l)b) est determinee a la date a
laquelle le paiement est recu, Aux fins de l'al.
347(1)b), Ie taux d'interet annuel effectif resultant
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culated over the period during which credit is actu
ally outstanding.

(3) There is no violation of s, 347(1)(b) where a pay
ment of interest at a criminal rate arises from a vol
~ act ofthe debtor, that is, an act wholly within
the control of the debtor and not compelled by the
lender or by the occurrence of a determining event
set out in the agreement [Emphasis in original.]

Applying the first principle stated above, it is
clear that there is no violation of s. 347(l)(a) in
this case. The arrangement between Consumers'
Gas and its customers does not, on its face, require
the payment of interest at a criminal rate. The pay
ment of such interest depends on the occurrence of
subsequent events.

With regard to s. 347(1)(b), Consumers' Gas
makes two arguments. First, it contends that a cus
tomer can avoid the LPP entirely by paying on
time, and therefore any customer who incurs the
penalty does so voluntarily. Second, it contends
that the amount of time which passes between the
due date and the actual payment of the LPP - and
therefore the effective rate of interest arising from
the penalty - is entirely within the control of the
customer. Consumers' Gas submits that under the
third principle stated above, receipt of the LPP
cannot constitute a violation of s. 347(1)(b).

The respondent's assertion that customers "vol
untarily" pay the LPP is unpersuasive. The prepay
ment of the mortgage in Nelson was a voluntary
act because it was wholly at the debtor's initiative
and was not compelled by the lender's demand or
by a determining event set out in the agreement. A
customer's failure to pay the LPP by a named date
is not voluntary in the same sense. The LPP is
automatically triggered by an event specified in the
arrangement between the parties, i.e. the passage
of time. The fact that the respondent consents to
the possibility of late payment, and thereby
presents its customers with the option of paying
before or after the due date, does not mean that a
customer "voluntarily" incurs the LPP when he or
she fails to pay on time. A penalty is not "volun
tary" simply because it could conceivably be

d'un paiement est calcule en fonction de la periode
pendant laquelle Ie plit est reellement en cours.

(3) Il n'y a aucune violation de l'al. 347(l)b) lorsqu'un
paiement d'interets aun taux crimine1 resulte d'un
acte volontaire du debiteur, c'est-a-dire un acte qui
releve entierement de sa volonte et qui n'est pas
impose par le preteur en raison d'un evenement
determinant prevu dans la convention. [Souligne
dans l'original.]

Si on applique le premier principe susmen
tionne, i1 est clair qu'il n'y a aucune violation de
l'al. 347(l)a) en l'espece, L'entente conclue entre
Consumers' Gas et ses clients n' exige pas, apre
miere vue, le paiement d'interets aun taux crimi
nel. Le paiement de ces interets depend d' evene
ments subsequents.

En ce qui conceme l'al. 347(1)b), Consumers'
Gas avance deux arguments. Premierement, elle
soutient qu'un client peut eviter completement la
PPR en payant atemps, de sorte que Ie client qui
encourt cette penalite le fait volontairement.
Deuxiemement, elle pretend que le delai qui
s' ecoule entre la date d' echeance et la date a
laquelle la PPR est reellement payee - et done le
taux d'interer effectif resultant de la penalite 
releve entierement du controle du client. Con
sumers' Gas fait valoir que, suivant le troisieme
principe susmentionne, la perception de la PPR ne
peut pas constituer une violation de l'al. 347(l)b).

L'affirmation de l'intimee selon laquelle les
clients paient «volontairement» la PPR n' est pas
convaincante. Le remboursement anticipe du pret
hypothecaire dans Nelson etait un acte volontaire
parce qu'il avait ere fait completement al'initiative
du debiteur et n' avait pas ete exige par le preteur ni
impose par un evenement determinant prevu dans
la convention. Le defaut d'un client. de payer la

. PPR a une date donnee n'est pas volontaire dans le
meme sens. L'imposition de la PPR est declenchee
automatiquement par un evenement prevu dans la
convention entre les parties, c'est-a-dire l'ecoule
ment du temps. Le fait que l'intimee consente ala
possibilite d'un paiement en retard et donne ainsi a
ses clients le choix de payer avant ou apres la date
d'echeance ne signifie pas qu'un client encourt
«volontairement» la PPR s'il ne paie pas a temps.
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avoided through prompt payment. If that were the
case, then all penalties could be considered volun
tary ,and the inclusion of the term "penalty" in
s. 347(2) would become meaningless. When a pen
alty is specified in an agreement or arrangement
for credit, the lender bears the risk that the pay
ment of thatpenalty might give rise to a violation
of s. 347(1)(b).

It is unnecessary, in the context of this appeal , to
create a general rule regarding which kinds of pay
ments are "voluntary" within the meaning of Nel
son. It bears noting in particular that the "volunta
riness" of certain automatic payment terms, such
as acceleration clauses triggered by the debtor's
default or insolvency, remains an open question.
Some writers have suggested that a distinction
should be drawn between clauses which accelerate
repayment automatically, and those which give the
lender the option of demanding repayment upon
the occurrence of a stated event. In the latter case,
it would be the lender's demand which attracts
s. 347, and the lender could avoid liability by
declining to accelerate repayment. See, e.g., Antle,
supra, at p. 327. In my view, such a distinction is
not required in this case, since the issue presented
here concerns a penalty - which is provided for
explicitly in s, 347 - and not an acceleration
clause.

The respondent's second argument with regard
to "voluntariness" presents a closer question. The
actuarial evidence submitted in this case shows
that if a regular billing customer pays the LPP
within 38 days of incurring it, the five percent
charge represents an annual interest rate exceeding
60 percent per annum. If the customer waits 38 ·
days or longer to pay, the rate drops below the
criminal threshold. The respondent submits that
because the LPP does not compound or increase
over time, and because no further sanctions are
imposed by the company for late payment once the
due date has passed, it is open to the customer to

Une penalite n' est pas «volontaire» pour la simple
raison qu'on pourrait theoriquement l'eviter en
payant sans tarder. Si tel etait le cas, toutes les
penalites pourraient etre considerees comme
volontaires, et l' emploi du terme «penalites» au
par. 347(2) perdrait tout son sens. Quand une con
vention ou one entente de pret prevoit une penalite,
le preteur court le risque que le paiement de cette
penalite engendre une violation de I'al. 347(I)b).

IT est inutile, dans le contexte du present pour
voi, d' etablir une regle generale concernant les
genres de paiement qui sont «volontaires» au sens
de l'arret Nelson. IT convient de noter en particulier
que la question du «caractere volontaire» de cer
taines conditions de paiement automatique, comme
les clauses de remboursement anticipe que declen
che le defaut ou l'Insolvabilite du debiteur,
demeure non resolue, Certains auteurs ont affirme
qu'il faudrait etablir une distinction entre les clau
ses qui entrainent automatiquement un rembourse
ment anticipe et celles qui donnent au preteur la
faculte d' exiger un remboursement lorsque se pro
duit un evenement particulier. Dans ce dernier cas,
ce serait la demande de remboursement du preteur
qui entrainerait I'application de l'art. 347, et ce
dernier pourrait eviter d'engager sa responsabilite
en refusant le remboursement anticipe, Voir, par
exemple, Antle, loco cit., ala p. 327. A mon avis, il
n' est pas necessaire de faire une telle distinction en
l'espece, etant donne que la question litigieuse
concerne une penalite expressement prevue a
l'art. 347, et non pas une clause de remboursement
anticipe,

Le deuxieme argument de l'intimee concernant
le «caractere volontaire» souleve une question plus
precise. D' apres la preuve actuarielle soumise en
l'espece, si un client qui est facture selon le plan
normal paie la PPR dans les 38 jours de son impo
sition, les frais de 5 pour 100 representent un taux
d'intere; annuel qui depasse 60 pour 100. Si le
client attend 38 jours ou plus pour payer, le taux
tombe sous Ie seuil crimineL L'intimee soutient
que parce que la PPR ne comporte aucun interet
compose et n'augmente pas avec le temps, et parce
qu' aucune autre sanction pour paiement en retard
n'est imposee par la compagnie une fois passee la

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 8 
Page 65 of 73



[1998] 3 R.C.S. GARLAND c. CONSUMERS' GAS CO. Le juge Major 149

pay the LPP at any time after it has been incurred,
including after the date when the interest rate aris
ing from the penalty would no longer be illegal. It
is claimed that to find liability under s. 347 in such
circumstances would offend the principle of "vol
untariness" set forth in Nelson.

This case is unlike Nelson in several important
respects. In Nelson, the mortgage was not yet due
when the debtor chose to repay it and he was pre
sumably under no pressure from the lender to pay
early. Here, by contrast, payment of the monthly
bill is overdue and the LPP is already owing at the
time the customer actually pays Consumers' Gas; .
the question is not whether to pay early, but rather
how late is too late. Because there is no specific
contractual term governing the time for payment
after the imposition of the LPP, technically it may
be argued that there is an indefinite extension of
credit. It is obvious, however, that that is not really
the case - the customer does not have the option
of never paying his or her bill. There is an implied
limit to the term for which credit is extended, after
which the respondent will undertake to recover the
money that is owed to it. The record does not dis
close if or when Consumers' Gas would actually
sue a customer for non-payment or discontinue
service. However, in one of its informational
brochures ("To Your Credit"), the respondent
explains to its customers the procedures which it
employs for "collecting past due bills" (Case on
Appeal, at p. 687):

We send out a broad range of bill messages and notices
to remind customers to pay past due bills. The sequence
of bill messages and notices depends upona customer's
credit rating and the particular circumstances surround
ing the account.

The respondent gives examples of "what happens
if bills are not paid on time", including the follow-
ing (Case on Appeal, at p. 688): .

Probability of the gas supply being cut-off to severely
overdue accounts. This will result in personal inconve-

date d'echeance, il est loisible au client de payer la
PPR n'importe quand apres son imposition, y com
pris apres la date alaquelle le taux d'interet resul
tant de la penalite cesserait d'etre illegal. On fait
valoir qu'une declaration de culpabilite fondee sur
l'art. 347 dans de telles circonstances irait a l'en
contre du principe du «caractere volontaire»
enonce dans Nelson.

La presente affaire differe de l'arret Nelson sous
plusieurs aspects importants . Dans Nelson, Ie pret
hypothecaire n'etait pas encore exigible lorsque Ie
debiteur a decide de Ie rembourser, et Ie preteur
n'avait vraisemblablement exerce aucune pression
pour qu'il rembourse promptement. Par contre, en
l' espece, le paiement de la facture mensuelle est en
retard et la PPR est deja exigible lorsque Ie client
paie Consumers' Gas; Ia question n' est pas de
savoir s'il convient de payer promptement, mais
plutot de savoir quand tard est trop tard. Comme il
n' existe aucune clause contractuelle precise qui
regit Ie moment du paiement apres l'imposition de
Ia PPR, on peut theoriquement faire valoir qu'il y a
pret de capital pendant une periode indeterminee.
Il est evident, toutefois, que ce n' est pas vraiment
Ie cas; Ie client n'a pas Ia faculte de ne jamais
payer sa facture. IT y a une limite implicite a Ia
duree du pret, apres quoi l'intimee entreprendra de
recouvrer I' argent qui lui est du. Le dossier ne
revele pas si ou quand Consumers' Gas engagerait
des poursuites contre un client pour non-paiement
ou interromprait Ie service. Toutefois, dans l'une
de ses brochures (e'I'o Your Credit»), I'intimee
explique a ses clients comment elle precede pour
[TRADUCTION] «recouvrer les factures en souf
france» (dossier, a la p. 687):

[TRADUCTION] Nous envoyons une foule de messages de
facturation et d'avis rappelant aux clients de payer leurs
factures en souffrance. La sequence de ces messages et
de ces avis depend de la cote de solvabilite du client et
des circonstances particulieres du compte.

L'intimee donne des exemples de [TRADUCTION]
«ce qui se passe si une facture n'est pas payee a
temps», notamment celui-ci (dossier, ala p. 688):

[TRADUCTION] Interruption probable d.~ l' approvisionne
ment en gaz pour les comptes en souffrance depuis
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nience, a service reconnection charge and a security
deposit payment

Strictly speaking, it is true that customers may
delay their payment of the LPP beyond 38 days,
but there is clearly no invitation to do so, and it
would be disingenuous to conclude that customers
actually perceive themselves to be at liberty to wait
that long. Statistical evidence submitted by the
appellant strongly supports the opposite conclu
sion. Approximately 81 percent of late payers pay
the penalty within 10 days of incurring it, that is, at
an effective rate of interest far beyond the criminal
limit. Consumers' Gas and the OEB have been
aware of such statistics since at least 1988. See
E.B.R.O. 452, at pp. 325-26. Indeed, the respon
dent tracks such statistics carefully for the purpose
of budgeting revenue collected under the LPP as a
component of its cash flow. In light of these facts,
it cannot be said that payment of the LPP within
38 days is a "voluntary" act within the meaning of
Nelson.

For the foregoing reasons, the LPP charged by
Consumers' Gas comes within the scope of s. 347
of the Criminal Code.

B. Did the motions judge err in awarding costs
against Garland in his personal capacity?

On September 13, 1995, Consumers' Gas
moved for an order amending the formal judgment
of the motions judge. Garland refused to consent to
that motion. The motion was granted, and the

. judge assessed $500 in costs "payable to the defen
dant ... by the plaintiff personally, forthwith".
Garland asserted that that award contravenes
s. 59.4 of the Law Society Act, which was added by
s. 3 of the Law Society Amendment Act (Class Pro
ceedings Funding), 1992, S.O. 1992, c. 7.

Section 59.4 provides:

59.4-(1) A defendant to a proceeding may apply to
the board for payment from the ClassProceedings Fund
in respect of a costs award made in the proceeding in

longtemps. n en resultera undesagrement personnel, des
frais de rebranchement et un depot de garantie.

A strictement parler, i1 est vrai que les clients
peuvent attendre plus de 38 jours pour payer la
PPR; mais on ne les invite certainement pas a le
faire, et i1 serait malhonnete de conclure que 1es
clients ant vraiment I' impression de pouvoir atten
dre aussi longtemps . La preuve statistique soumise
par l'appelant etaye fortement la conclusion con
traire. Environ 81 pour 100 des clients qui paient
en retard acquittent la penalite dans les 10 jours de
son imposition, c'est-a-dire a un taux d'interet
effectif qui depasse largement le seuil criminel.
Consumers' Gas et 1aCEO sont au courant de ces
statistiques depuis au moins 1988. Voir E.B.R.O
452, aux pp. 325 et 326. En fait, l'intimee suit
minutieusement ces statistiques pour budgetiser les
recettes tirees de 1aPPR en tant que source de ren
trees de fonds. Compte tenu de ces faits, on ne sau
rait affirrner que le paiement de 1aPPR dans les 38
jours est un acte «volontaire» au sens de l'arret
Nelson .

Pour les motifs qui precedent, 1a PPR imposee
par Consumers' Gas releve de l'art. 347 du Code
criminel.

B. Le jugedes requites a-toil commis une erreur
en condamnant Garland personnellement ades
depens?

Le 13 septembre 1995, Consumers' Gas a pre
sente nne motion en vue d'obtenir une ordonnance
modifiant le dispositif du jugement du juge des
requetes . Garland a refuse de consentir a cette
motion. Le juge a fait droit a 1a motion et accorde
des depens de 500 $ [TRADUCTION] «payables sans
delai ala defenderesse [...] par le demandeur per
sonnellement». Garland a soutenu que l' attribution
de ces depens contrevient al'art. 59.4 de 1aLoi sur
le Barreau, qui a 6t6 ajoute par l'art. 3 de la Loi de
1992 modifiant la Loi sur le Barreau (financement
des recours collectifs), L'O. 1992, ch. 7.

L'article 59.4 se lit ainsi:

59.4 (1)Le defendeur dans un recours ou uneinstance
peut presenter au conseil une demande de paiement sur
le Fonds d'aide aux recours collectifs a regard des
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the defendant's favour against a plaintiff who has
received financial support from the Class Proceedings
Fund in respect of the proceeding.

(3) A defendant who has the right to apply for pay
ment from the Class Proceedings Fund in respect of a
costs award against a plaintiffmay not recover any part
of the award from the plaintiff.

The purpose of this provision is to protect class
representatives from personal exposure to costs in
actions where financial support has been granted
by the Class Proceedings Fund. Such protection is
important for promoting the purposes of the Class
Proceedings Act, 1992. Garland has successfully
applied for support from the Class Proceedings
Fund. Accordingly, he should not be exposed to
personal liability for any costs arising in this
action, including costs incurred in the context of
procedural motions. The award of personal costs
against Garland is set aside.

VI. Conclusions and Disposition

The appeal is allowed with costs in the cause. (i)
Section 347 of the Criminal Code applies to the
LPP imposed by the respondent. The LPP is an
interest charge within the meaning of s. 347(2),
and the law's application is not precluded by the
principles set forth in the Nelson decision. Sum
mary judgment is set aside, and this action is
remitted to the Ontario Court (General Division)
for proceedings in accordance with the Class Pro
ceedings Act, 1992. (ii) The award of costs in the
amount of $500 against the appellant in his per
sonal capacity is set aside.

The following are the reasons delivered by

BASTARACHE 1. (dissenting) - The late payment
policy of the Consumers' Gas Company Limited
provides that bills rendered to residential custom
ers which are not paid on the due date will be sub-

depens adjuges en sa faveur contre Ie demandeur qui a
recu une aide financiere du Fonds a l'egard de ce
recours ou de cette instance.

(3) Le defendeur qui a Ie droit de demander un paie
ment sur Ie Fonds d'aide aux recours collectifs al'egard
de depens adjuges contre le demandeur ne peut recou
vrer aupres de celui-ci aucune partiedu montant adjuge.

Cette disposition vise aproteger les representants
des membres d'un groupe de personnes dans un
recours collectif contre toute condamnation per
sonnelle aux depens dans Ie cadre d'une instance
ou une aide financiere a ete accordee par Ie Fonds
d'aide aux recours collectifs. Cette protection est
importante pour promouvoir les objectifs de la Loi
de 1992 sur les recours collectifs. Garland a reussi
a obtenir une aide financiere du Fonds d' aide aux
recours collectifs. Par consequent, il ne devrait pas
risquer d'etre tenu personnellement responsable
des depens decoulant de la presente action, notam
ment des depens accordes dans Ie cadre de motions
d'ordre procedural. La condamnation de Garland a
des depens atitre personnel est annulee,

VI. Conclusions et dispositif

Le pourvoi est accueilli avec depens, (i) L'ar
tide 347 du Code criminel s'applique a la PPR
imposee par I'intimee, La PPR represente des frais
d'interet au sens du par. 347(2), et les principes
enonces dans l'arret Nelson ne font pas obstacle a
l'application de cette disposition. Le jugement
sommaire est annule et l'affaire est renvoyee
devant la Cour de l'Ontario (Division generale)
pour y etre instruite conformement a la Loi de
1992 sur les recours collectifs . (ii) La condamna
tion ades depens de 500 $ prononcee contre I' ap
pelant atitre personnel est annulee.

Version francaise des motifs rendus par

LE JUGE BASTARACHE (dissident) - La poli
tique de Consumers' Gas Company Limited en
matiere de paiement en retard prevoit que les fac
tures adressees aux clients residentiels, qui n'ont
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ject to a penalty of five (5) percent of the unpaid
amount.

Between 1981 and 1989, the late payment pen
alty policy clause contained in Consumers' rate
schedules for residential customers read:

PENALTYFOR LATEPAYMENT:

When paymentin full is not made within sixteen (16)
days of the date of mailing, or the hand delivery of the
bill, a penalty"of five per cent (5%) of the current
amount billed shall be levied. Where payment is made
by mail, paymentwill be deemedto be made on the date
postmarked.

Commencing in 1989, the provision for late
payment penalties was contained in Consumers'
Handbook of Rates and Distribution Services as
follows:

SECTIONF - PAYMENTCONDmONS

Payment in full should be receivedby the Company, or
by an institution authorized by the Company to accept
payments on its behalf, on or before the due date speci
fied in the monthly bill, which date is at least ten (10)
days (sixteen (16) days in the case of Rates 1, 2, 6 and
9), after the date of rendering the bill. A penalty of five
(5) percent of the unpaid portion of the current amount
billed shall be addedto the amountdue if payment is not
received as outlined above. When payment is "mailed,
the penalty will be added if the postmark on the enve
lope containing such payment is later than the specified
due date.

It is the appellant's position that Consumers'
Gas offers two payment options to its customers,
the no-credit option and the credit option. By the
appellant's reasoning, all customers who pay their
bills on time adhere to the no-credit option. By
contrast, customers who do not pay on time
receive credit commencing on the due date and
ending when the bill is paid . In my view, no such
option exists. Customers have only one option,
which is to pay on time. The only question remain-

pas ete payees a la date d'echeance, font l'objet
d'une penalite de cinq (5) pour cent du montant du.

De 1981 a1989, la clause penale pour paiement
en retard contenue dans les grilles de tarifs de Con
sumers, applicables aux clients residentiels, etait
redigee ainsi:

[TRADUCTION]

PENALITE POUR PAIEMENT EN RETARD:

Une penalite de cinq pour cent (5%) du montant fac
ture sera imposee si le paiement complet de la facture
n'est pas effectue dans les seize (16) jours suivant la
date de son expedition par la poste ou de sa livraisonpar
messager. Lorsque le paiement est effectue par la poste,
le cachet de la poste fait foi de la date de paiement

A. partir de 1989, la disposition relative aux
penalites pour paiements en retard incluse dans Ie
Handbook of Rates and Distribution Services de
Consumers se lisait ainsi:

[TRADUcrION]

SECTION F - MOD.ALI.TEs DE PAIEMENT

Le paiementcomplet doit parvenir ala compagnie, ou a
un etablissement autorise par la compagnie a accepter
des paiements en son nom, au plus tard a la date
d'echeance inscrite sur la facture mensuelle, laquelle
date est fixee aau moins dix (10) jours (seize (16) jours
dans le cas des tarifs 1,2, 6 et 9) apres la date de factu
ration. Une penalite de cinq (5) pour cent de la portion
impayee du montant facture sera ajoutee au montant dO
si le paiementn'est pas fait tel que mentionneplus haut
Lorsquele paiementest effectue par la poste, la penalite
est ajoutee si le cachet de la poste appose sur I'enve
loppe contenant Ie paiement en question indique une
date ulterieure al'echeance fixee,

L'appelant soutient que . Consumers' Gas offre
deux options de paiement ases clients, la premiere
sans pret de capital, la deuxieme avec pret de capi
tal. Selon Ie raisonnement de I' appelant, tous les
clients qui paient leurs factures atemps choisissent
l' option sans pret de capital. Par contre, les clients
qui ne paient pas a temps obtiennent un pret de
capital a compter de Ia date d'echeance jusqu'au
paiement de la facture. A mon avis, aucune de ces
options n' existe. Les clients n' ont pas Ie choix: ils
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ing is then the characterization of the late payment
policy.

Section 347(2) of the Criminal Code, RS.C.,
1985, c. C-46, defines "interest" in these terms:

"interest" means the aggregate of all charges and
expenses, whether in the form of a fee, fine, penalty,
commission or other similar charge or expense or in
any other form, paid or payable for the advancing of
credit under an agreement or arrangement, by or on
behalf of the person to whom the credit is or is to be
advanced, irrespective of the person to whom any
such charges and expenses are or are to be paid or
payable, but does not include any repayment of credit
advanced or any insurance charge, official fee, over
draft charge, required deposit balance or, in the case
of a mortgage transaction, any amount required to be
paid on account of property taxes;

The definition of interest includes the notion of
"penalty". However, the application of s. 347 is
also predicated upon the existence of an "agree
ment or arrangement" for the advancement of
credit. The term "agreement" is defined in the
Oxford English Dictionary (2nd ed. 1989), as "an
arrangement between two or more persons as to a
course of action". The term "arrangement" is
defined as a "settlement of mutual relations or
claims between parties".

The application of s. 347 is then predicated upon
a consensual extension of credit. There is a critical
difference between, on the one hand, a unilateral
taking of credit and, on the other hand, an exten
sion of credit by mutual consent between the
debtor and the creditor. As R M. Goode, in his
book Consumer Credit Law (1989), states, at
p.108:

If a person takes credit without having been granted it
- as where he is slow in paying his dentist's bill or his
solicitor's account - there is no extension of credit
within the Consumer Credit Act. ... [I]f a person allows
delay in settlement of a debt without binding himself to
grant time to the debtor, there is no agreementfor credit.
This is so whether the delay in the demand for payment
arises from inadvertence or inactivity - as where the
supplier is simply dilatory in sending out his accounts
- or is an intentional indulgence, as where the supplier

doivent payer a temps. La seule question qui reste
alors est celle de la qualification de la politique en
matiere de paiement en retard.

Le paragraphe 347(2) du Code criminel, L.RC.
(1985), ch. C-46, definit «interet» dans les termes
suivants:

«interet» L'ensemble des frais de tous genres, y compris
les agios, commissions, penalites et indemnites, qui
sont payes ou payabies aqui que ce soit par l' empnm
teur ou pour son compte, en contrepartie du capital
prete ou a preter, La presente definition exclut un
remboursement de capital prete, les frais d'assurance,
les taxes officielles, les frais pour decouvert de
compte, Ie depOt de garantie et, dans Ie cas d'un pret
hypothecaire, les sommes destinees a l' acquittement
de l'impot foncier.

La definition d'interet inclut la notion de «pena
lite». Toutefois, I'application de I'art. 347 depend
aussi de l'existence «d'une convention ou d'une
entente» de pret, Le Nouveau Petit Robert (1996)
definit Ie terme «convention» comme un «[a]ccord
de deux ou plusieurs personnes portant sur un fait
precis». Le terme «entente» y est defini comme
«[l]e fait de s'entendre, de s'accorder; etat qui en
resulte».

L'application de I'art. 347 depend done d'un
pret consensuel de capital. Il y a une difference
cruciale entre, d'une part, l'appropriation unilate
rale de capital et, d'autre part, Ie pret de capital par
consentement mutuel du debiteur et du creancier,
Comme R. M. Goode I'affirme dans son livre Con
sumer Credit Law (1989), ala p. 108:

[TRADUCTION] Si une personne s'approprie du capital
qui ne lui a pas ere accorde - par exemple, lorsqu'elle
tarde apayer les honoraires de son dentiste ou de son
avocat - il n'y a pas de pret du capital au sens de la
Consumer Credit Act. [.. .] [S]i quelqu'un autorise un
delai pour le reglement d'une dette sans s'engager a
accorder un delai au debiteur, \l n'y a pas de convention
de pret, n en est ainsi peu importe que le retard dans la
demande de paiement resulte de l'inadvertance ou de
l'inaction - comme dans Ie cas OU Ie fournisseur tarde
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agrees to allowfurthertime to payor to accept payment
by instalments. Only where this deferment is not just an
indulgence but contractual is there an agreement for
credit. . . .

On the facts of this case, there is no such con
sensual extension of credit. I believe that Consum
ers' Gas has not entered into an agreement or
arrangement to give credit to the appellant or to
any other customers who have paid the late pay
ment penalty. Indeed, far from being a consensual
extension of credit, the respondent's late payment
penalty represents an effort to prevent or deter cus
tomers from unilaterally taking credit. It is simply
a penalty exacted by the respondent because the
appellant has not paid his bills on a timely basis.
To illustrate my view, here is a statement from an
American case: Coffelt v. Arkansas Power & Light
Co., 451 S.W.2d 881 (Ark. ]970), per Smith 1., at
p.884:

The late charge, far from being an exaction of exces
sive interest for the loan or forbearance of money, is in
fact a device by which consumers are automatically
classifiedto avoiddiscrimination. Its effect is to require
delinquent ratepayers to bear, as nearly as can be deter
mined, the exact collection costs that result from their
tardiness in paying their bills. The appellant's argument
actually means in substance not that the utility company
be prevented from collecting excessive interest but that
its customers who pay their bills promptly be penalized
by sharing the burden of collecting costs not of their
making.

See also State ex rel. Utilities Commission v. North
Carolina Consumers Council, Inc., 198 S.E.2d 98
(N.C. Ct. App. 1973).

In the present case, there is no agreement
whereby the customers of Consumers' Gas are per
mitted or even encouraged to pay late. Rather, cus
tomers are encouraged to pay on time by the .impo
sition of a penalty to be added to payments which
are overdue.

simplement Ii envoyer ses factures - ou d'une indul
gence intentionnelle, comme lorsque le foumisseur
accorde plus de temps pour payer ou accepte un paie
ment echelonne. Ce n'est que lorsque ce report resulte
non pas de I'indulgence seulement, mais d'un contrat,
qu'il y a convention de pret ...

D'apres les faits de la presente affaire, il n'y a
pas de tel pret consensuel de capital. Je crois que
Consumers' Gas n' a conclu aucune convention ou
entente de pret avec l'appelant ou avec tout autre
client qui a paye la penalite pour paiement en
retard. En fait, loin d'etre un pret consensuel de
capital, la penalite pour paiement en retard impo
see par l'intimee represente une tentative d'empe
cher ou de dissuader les clients de s' approprier
unilateralement un capital. 11 s 'agit simplement
d'une penalite imposee par I'intimee parce que
l'appelant n'a pas paye ses factures a temps. Pour
illustrer mon point de vue, voici un enonce tire
d'une affaire americaine: Coffelt c. Arkansas
Power & Light Co., 451 S.W.2d 881 (Ark. 1970),
Ie juge Smith, a Ia p. 884:

[TRADUCTION] Les frais pour paiementen retard, loin
de constituer un interet excessif en contrepartie d'un
pret au de la non-perception d'une sommed'argent, sont
en fait un dispositif par lequel les consommateurs sont
automatiquement classesde maniere Ii eviter la discrimi
nation.Leureffet est d'exiger que les contribuables con
trevenants assument, de maniere aussi exacte que possi
ble,.les frais de recouvrement resultant de leur retard a
payer leurs factures. En realite, I'argument de I'appelant
signifie essentiellement non pas que la compagnie de
services publics devrait etre empechee de percevoir des
interets excessifs, mais que ses clients qui paient leurs
factures sans tarder devraientetre penalises en etant for
ces de partager des frais de recouvrement dont ils ne
sont aucunement responsables.

Voir egalement State ex rel. Utilities Commission
c. North Carolina Consumers Council, Inc., 198
S.E.2d 98 (N.C. Ct App. 1973).

En l'espece, il n'existe aucune convention aux
termes de Iaquelle Ies clients de Consumers' Gas
peuvent payer en retard ou sont meme incites aIe
faire. Les clients sont plutot encourages apayer a
temps par l'imposition d'une penalite devant etre
ajoutee aux paiements en retard.
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The decisions of the Ontario Energy Board
approving the late payment penalty confirm that
the penalty is not "paid or payable for,the advanc
ing of credit" . Instead, the Ontario Energy Board
considers it to be an incentive for timely payment.
In fact, the Board specifically rejected the credit
option in its .decision ,on the rate application in
these terms (E.B.RO. 302-11, September 4, 1975,
at pp. 118-19): '

. .. the Board does not think that a monetary incentive
for prompt payment is wrong in principle. Interest
charged on over-due accounts on a daily basis has an
appeal on theoretical grounds, but it gives little incen
tive to pay by a nameddate, gives little weight to collec
tion costs and seems complicated. If interest is charged
on a monthly basis, it is subject to the same criti
cism.. ..

While this is not determinative of the issue, it is
one of several indicia to be considered in charac
terizing the late payment penalty . Winkler J., of
the trial court, also considered the fact that the pen
alty is not compounded; the penalty is a one-time
payment which does not increase over time; there
is no sanction for the non-payment of the penalty;
the penalty triggers contemporaneously with the
account becoming overdue.

Because in this case there is no consensual
extension of credit, it follows that the late payment
penalty is not "paid or payable for the advancing
of credit under an agreement or arrangement"
within the definition of "interest". Section 347 of
the Criminal Code is not applicable and therefore
the action should be dismissed. I adopt Winkler
L's conclusion on this issue, 22 O.R (3d) 451, at
p.471:

I accept the plaintiff's argument that a deferral of pay
mentconstitutes credit. However, I do not agree thatjust
because a customer does not pay on time [this] means
that there has been a deferral of payment or that credit
has been advanced, particularly where the company has
done what it could to encourage the customer to pay on

Les decisions de Ia Commission de I' energie de
I'Ontario qui approuvent la penalite pour paiement
en retard confirment qu'elle n'est pas «paye]e] ou
payabl[e] [.. .] en contrepartie du capital prete ou a
preter» . Au contraire, la Commission de l'energie
de l'Ontario Ia considere comme une mesure d'in
citation apayer atemps. En fait, dans sa decision
sur la demande d' approbation de tarif, la Commis
sion a expressement ecarte I' option de paiement
avec pret de capital (E.B.RO. 302-ll, 4 septembre
1975, aux pp. 118 et 119):

[TRADUCTION] •.. la Commission ne pense pas qu'un
moyen pecuniaire d'inciter les gens apayer sans tarder
soit mauvais en principe. La perception d'interets quoti
diens sur les comptes en souffrance est attrayante sur le
plan theorique, mais elle 'incite peu les gens apayer au
plus tard aune date determinee, accorde peu d'impor
tance aux frais de recouvrement et semble compliquee,
Un interet calcule mensuellement ferait l'objet des
memes critiques...

Bien que cela ne soit pas determinant en l'es
pece, c'est un indice parmi plusieurs autres qu'il
faut prendre en consideration pour qualifier la
penalite pour paiement en retard. Le juge Winkler,
du tribunal de premiere instance, a aussi tenu
compte du fait que la penalite ne comporte aucun
interet compose: elle est calculee une seule fois et
n'augmente pas avec Ie temps; il n'y a aucune
sanction pour Ie non-paiement de la penalite et elle
devient exigible des que le compte est en souf
france .

Etant donnequ'en l'espece il n'y a aucun pret
consensuel de capital, il s' ensuit que la penalite
pour paiement en retard n'est pas «payeje] ou
payabl[e] [. ..] en contrepartie du capital prete ou a
preter [dans le cadre d'une convention au d'une
entente]», au sens de la definition d'«interet».
L'artic1e 347 du Code criminel ne s'applique pas
et, par consequent, il y a lieu de rejeter l'action. Je
fais mienne la conclusion que le juge Winkler tire
sur ce point, a 22 O.R (3d) 451, p. 471:

[TRADUCTION] J' accepte l'argument du demandeur
qu'un paiement diff6re constitue un capitalprete. Toute
fois, je n'accepte pas qu'il y a paiement diff6r6 ou pret
de capital simplement parce qu'un consommateur ne
paie pas atemps, en particulier lorsque la compagnie a
fait ce qu'elle pouvait pour inciter ce client apayer a

79
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time. A distinction must be drawn between the situation
in which a customer fails topay within a stipulated time,
because of inadvertence, choice or because he does not
have the money, and the situation in which an agree
ment is entered into whereby the lender of money or
issuer of goods agrees to delay its demand for payment,
in exchange for the consideration of an additional
charge. In my-view, s. 347 is applicable only to thelatter
situation. The facts before me reveal the fanner situa
tion.

Section 347 of the Criminal Code cannot be
interpreted as a complete code for consumers. The
protection of consumers against such penalty
clauses cannot be done by way of an undue exten
sion of these terms. Other options, such as to inval
idate abusive penalty clauses, are available to pro
tect consumers. I do not believe that a contract for
the extension of credit should be implied in every
case where there is late payment pursuant to a sale
of goods. This implication, in my view, is an inter
ference with the freedom to contract. I would also
note that in the present case, we are dealing with a
regulated industry and that a rate approval scheme
has been established with the specific purpose of
protecting consumer interests. To limit the choice
of means of the regulatorby resorting to the crimi
nal law power is inappropriate and unwarranted.

For the above reasons, I would dismiss the
appeal.

Appeal allowed with costs, BASTARACHE I. dis
senting.

Solicitors for the appellant.' McGowan & Asso
ciates, Toronto.

Solicitors for the respondent.' Aird & Berlis ,
Toronto.

temps. n faut faire une distinction entre la situation au
un client ne paie pas dans le delai prevu, par inadver
tance, parchoix au parce qu'il n'a pas d'argent, et celie
au il y a conclusion d'uneentente aux termes de laquelle
le preteur d'argent au le foumisseur de biens accepte de
retarder sademande depaiement en contrepartie de frais
supplementaires, A man avis, I'art. 347 ne s'applique
qu'a la demiere situation. D'apres les faits dont je suis
saisi, c'est la premiere situation qui existe.

L'article 347 du Code criminel ne peut pas s'in
terpreter comme un code complet destine aux con
sommateurs. La protection des consommateurs
contre ce genre de clauses penales ne peut etre
garantie au moyen d'une telle interpretationexces
sive de ses tennes. D'autres options existent pour
proteger les -consommateurs, notamment I'invali
dation des clauses penales abusives. Je ne crois pas
qu'il y ait lieu de conclure aI'existence d'un con
trat de pret implicite chaque fois que le paiement
d'une marchandise est effectue en retard. Une telle
conclusion irait, a mon avis, a l'encontre de la
liberte contractuelle. Je soulignerais aussi qu'en
l'espece nous sommes en presence d'un secteur
reglemente et qu'un regime d'approbation des
tarifs a ete etabli dans Ie but expres de proteger les
interets des consommateurs. Limiter Ie choix des
moyens dont dispose I'organisme de reglementa
tion, par le recours ala competence en matiere de
droit criminel, est inapproprie et injustifie,

Pour les motifs qui precedent, je rejetterais le
pourvoi.

Pourvoi accueilli avec depens, le juge
BASTARACHE est dissident.

Procureurs de l'appelant: McGowan &
Associates, Toronto.

Procureurs de l'intimee: Aird & Berlis, Toronto.
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Garland v, Consumers' Gas Co.; Toronto
Hydro-Electric System Ltd., Intervener

[Indexed as: Garland v. Consumers' Gas Co.]

Court File No. 94-CQ-507 11

Onta rio Superior Court ofJustice
WinklerJ.

Heard: March 20, 21, 22, 23, 27, 28, 29 and 30, 2000
Ju dgment rendered: April 19, 2000

Administrative law - Jurisdiction - C olla teral attack - Dlegal penalties
for late payment of utility bills - Penalties authorized by regulatory board 
No action lies in supe rior court for restitution.

Public utilities - Boards and commissions - Jurisdiction - Illegal
penalties for late payment of utility bills - Penalties authorized by Energy
Board - No action lies in superior court for restitution.

Restitution - Unjust enrichment - Absence of juridical reason - illegal
penalties for late payment of utility bills - Penalties a u thorized by regulatory
board - Authorization constitutes juridical reason for enrichment.

A class action was commenced claiming restitution of late payment penalties
collected by a gas company since 198 1. On appeal from a motion, the Supreme
Court of Canada held that the penalties were illegal, as imposing an excessive rate
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GARLAND V. CONSUMERS' GAS CO. 537

of interest contrary to s. 347(1)(a) of the Criminal Code, R .S.C. 1985, c. C-46, and
remitted the case to the Ontario Superior Court of Justice. The penalties had been
expressly authorized and required by the Ontario Energy Board under the Ontario
Energy Board Act, R.S.O. 1980, c . 332. By s. 18 of the Act: "An order of the Board
is a good and sufficient defence to any action or other proceeding brought or taken
against any person in so far as the act or omission that is the subject of such action
or other proceeding is in accordance with the order."

On a motion and cross-motion for summary judgment, held, there should be
judgment for the defendant,

The action amounted to an impermissible collateral attack on the order of the
board. Penalties, being an integral part of the complex process of rate-setting, were
within the exclusive jurisdiction of the board. Further, s. 18 constituted a complete
defence to the action. In any event, the claim for restitution could not succeed, since
the order of the board constituted a valid juridical reason for the receipt of the
penalties.
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MOTION and CROSS-MOTION for summary judgment in a class
action for restitution of penalties collected by a gas company.

Michael McGowan, Barbara Grossman and Dorothy Fong, for
plaintiff.

Fred D. Cass and Paul U McCallen, for defendant.
Julie Rosenthal and Alan Mark, for intervener.

WINKLER J.:-
Introduction

[1] The essence of this intended class proceeding is a claim by the
plaintiff for restitution of late payment Penalties paid by customers
of the defendant, Consumers' Gas since 1981. Incidental to this, the
plaintiff also seeks a declaration that the late payment penalties
imposed by the defendant offend section 347 of the Criminal Code,
R.S.C. 1985, c. C-46, are illegal and void, and need not be paid by
the proposed plaintiff class. Although the representative plaintiff's
claim Personally is for the sum of $75.00, as of the date of the close
of pleadings in 1995, Consumers' Gas had collected approximately
$85 million in LPPs. The parties agree that this number is now closer
to $100 million. To that end, the plaintiff also requests an interim,
interlocutory and permanent injunction restraining Consumers' Gas
from imposing the late payment penalties.

[2] Both parties have brought cross-motions for summary judg
ment. This hearing, by agreement of counsel, dealt only with the
following specific issues: (a) whether the plaintiff is entitled to a
"preservation order"; (b) whether the plaintiff has a valid claim for
restitution; (c) whether section 18 of the Ontario Energy Board Act,
R.S.O. 1990, c. 0.13, is a complete defence to this action; (d)
whether the "regulated industries" doctrine provides a complete
defence to this action; (e) whether section 15 of the Criminal Code
provides the defendant a complete defence to the plaintiff's claim;
and (f) whether this action is an impermissible collateral attack on
the orders of the Ontario Energy Board ("OEB").
Parties

[3] The defendant, Consumers' Gas, is a gas distribution utility
which is regulated by the OEB pursuant to that Ontario Energy
Board Act, 1998, S.O. 1998, c. 15, Sch. B, and the Municipal
Franchises Act, R.S.O. 1990, c. M.55. Prior to the amendments
resulting in the Ontario Energy Board Act, 1998, Consumers' Gas
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GARLAND V. CONSUMERS' GAS CO. 541

was regulated pursuant to the provisions of the former Ontario
Energy Board Act, R.S.O. 1990, c. 0.13. Throughout these reasons,
I have made reference to both the current Act and its predecessor.

[4] The regulation of Consumers' Gas under the OEBA is part of
a comprehensive provincial scheme regulating all aspects of the
industry. Among the many important aspects of the business of
Consumers' Gas regulated by the OEB is the sale and distribution
of gas-related services . To this end, the defendant cannot, by reason
of section 36(1) of the current Act, sell its gas except in accordance
with an order of the OEB. Section 36(2) of the Act provides that the
OEB may make orders approving or fixing just and reasonable rates
for the sale of gas. "Rate" is defined in section 3 of the statute to
mean "a rate, charge or other consideration and includes a penalty
for late payment". Because of this power to set and approve rates,
the OEB has issued orders approving the late payment penalties,
which are at the centre of this action.

[5] Gas distributors, regulators and governments have always
been interested in developing mechanisms to encourage prompt
payment of utility bills. If customers pay their bills on time, the
working capital for the distributor is reduced, thereby reducing rates,
which are fixed in accordance with the cash allowance available. In
1978, a task force of Ontario utilities developed a set of credit,
collection and cut-off practices for the industry. The Minister of
Energy endorsed a policy whereby late payment penalties would not
be imposed by public utilities if payments were made within 16 days
of the billing date and that LPPs were not to exceed 5%. In the
period of time from 1981 to 1989, the OEB rate orders pertaining to
Consumers' Gas included the LPP clause, which read as follows:

PENALTY FOR LATE PAYMENT

When payment in full is not made within sixteen (16) days of the date of
mailing, or hand delivery of the bill, a penalty of five per cent (5%) of the
current amount billed shall be levied. Where payment is made by mail,
payment will be deemed to be made on the date postmarked.

Commencing in 1989, the provision for LPPs was contained In
Consumers' Handbook of Rates and Distribution Services as
follows:

SECTION F - PAYMENT CONDmONS

Payment in full should be received by the Company, or by an institution
. authorized by the Company to accept payments on its behalf, on or before the
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due date specified in the monthly bill, which date is at least ten (10) days
(sixteen (16) days in the case of Rates 1, 2, 3, 6 and 9), after the date of
rendering the bill. A penalty of five (5) percent of the unpaid portion of the
current amount billed shall be added to the amount due if payment is not received
as outlined above. When payment is mailed, the penalty will be added if the post
mark on the envelope containing such payment is later than the due date.

[6] The OEB fixes or approves rates for gas distributors, which
are designed to recover the overall "revenue requirement" of that
company. This revenue requirement, approved by the Board,
includes all the money that Consumers' Gas must take in to cover its
costs, including operating expenses, return on debt capital, and
return on common shareholders' equity. The money collected from
late payment penalties, just like the money collected from other
charges, is set by the OEB so as to meet the revenue requirement.

[7] The plaintiff, Gordon Garland, is a resident of Ontario and has
been a Consumers' Gas customer since 1983. He paid approximately
$75.00 in late payment penalty charges between 1983 and 1995. The
plaintiff contends that because the LPP is a one-time charge, the
effective rate of interest arising from it depends on when a customer
actually pays his or her overdue bill. The actuarial evidence shows
that for regular customers, like the plaintiff, there is a window of 38
days after credit is advanced during which the effective annual
interest rate exceeds 600/0, in direct violation of s. 347 of the Criminal
Code. Section 347, which I set out below, provides that it is a crimi
nal offence to charge an effective rate of interest which exceeds 60%
per annum. The evidence also established that the vast majority of
late paying customers pay within this window during which the
interest rate represented by.the LPP is greater than 60% per year.

[8] On consent, I granted Toronto Hydro-Electric Systems
Limited intervener status to participate in these motions as a friend
of the court, pursuant to rule 13.02 of the Rules of Civil Procedure,
R.R.O. 1990, Reg. 194. Toronto Hydro, a public agency, was estab
lished under the Public Utilities Act, R.S.O. 1990, c. P.52, with a
mandate to manage and control the electricity distribution system in
the City of Toronto. Under the Ontario Energy Board Act, 1998, the
OEB replaced Ontario Hydro as the regulator of Toronto Hydro's
rates and charges and, since the coming into force of the legislation
in November 1998, the OEB has authorized all rates and charges,
including late payment charges, levied by Toronto Hydro. Presently,
Toronto Hydro is a defendant in two proceedings commenced under
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the Class Proceedings Act, 1992, S.O. 1992, c. 6, both of which, like
this action, raise issues relating to the late payment charges
authorized by the OEB. Toronto Hydro supported the position of the
defendant on these motions.
History ofProceedings

A. Ontario Court (General Division) (1995), 22 O.R. (3d) 451,
122 D.L.R. (4th) 377

[9] This matter was first before this court in February 1995, at
which time the parties, by agreement, sought a determination of the
threshold question of whether section 347 applies to Consumers'
Gas and the LPPs levied by it pursuant to the OEB rate orders.
Section 347 of the Criminal Code states:

347(1) Notwithstanding any Act of Parliament, every one who

(a) enters into an agreement or arrangement to receive interest at a
criminal rate, or

(b) receives a payment or partial payment of interest at a criminal rate,

is guilty of

(c) an indictable offence and is liable to imprisonment for a term not
exceeding five years, or

(d) an offence punishable on summary conviction and is liable to a fine
not exceeding twenty-five thousand dollars or to imprisonment for a
term not exceeding six months or to both.

Section 347 contains the following definitions in subsection (2):
"credit advanced" means the aggregate of the money and the monetary value

of any goods, services or benefits actually advanced or to be advanced
under an agreement or arrangement minus the aggregate of any required
deposit balance and any fee, fine, penalty, commission and other similar
charge or expense directly or indirectly incurred under the original or any
collateral agreement or arrangement;

"criminal rate" means an effective annual rate of interest calculated in
accordance with generally accepted actuarial practices and principles that
exceeds sixty per cent of the credit advanced under an agreement or
arrangement;

"interest" means the aggregate of all charges and expenses, whether in the
form of a fee, fine, penalty, commission or other similar charge or
expense of in any other form, paid or payable for the advancing of credit
under an agreement or arrangement, by or on behalf of the person to
whom the credit is or is to be advanced, irrespective of the person to
whom any such charges and expenses are or are to be paid or payable, but
does not include any repayment of credit advanced or any insurance
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charge, official fee, overdraft charge, required deposit balance or, in the
case of a mortgage transaction, any amount required to be paid on account
of property taxes;

[10] I concluded that the LPP could never give rise to an offence
under either s. 347(l)(a) or (b) because the payment of the penalty
at a criminal rate of interest turns on the voluntary conduct of the
customer. This decision largely relied upon Nelson v. C.T. C.
Mortgage Corp. (1984), 16 D.L.R. (4th) 139 (B.C.C.A.), affirmed
[1986] 1 S.C.R. 749, 29 D.L.R. (4th) 159, in which the court con
cluded that whether a lender is in breach of section 347 cannot tum
on the voluntary conduct of the borrower. In result, Consumers' Gas
succeeded in its motion for summary judgment and the action was
dismissed. None of the issues now before the court were addressed
or in any way dealt with in this first decision.

B. Ontario Court ofAppeal (1996), 30 o.s. (3d) 414, 155 D.L.R.
(4th) 671

[11] The Ontario Court of Appeal agreed with my conclusion that
Nelson is dispositive in these circumstances. The court also pointed
out that the issues now before the court on these cross-motions were
not dealt with in the appeal. The court stated at page 416:

The issue, therefore, whether this was a collateral attack on the order of the
Ontario Energy Board was not before us. Nor was the issue before us of
whether s. 347 could have application where the alleged "lender" is obliged by
an order of a provincial regulatory body to charge the rates which are said to
result in the violation of s. 347. We do not wish to be taken as having in any
way decided these two issues.

C. The Supreme Court of Canada, [1998J 3 S.C.R. 112, 165
D.L.R. (4th) 385

[12] The plaintiff's appeal to the Supreme Court was successful and
the Court of Appeal's decision was overturned. Writing for the major
ity, Major J. determined that section 347 of the Criminal Code applied
to the LPPs charged by Consumers' Gas and allowed by the OEB.

[13] With respect to section 347, Justice Major explained, at page
129 [para. 25], that while the ostensible purpose of s. 347 was to aid
in the prosecution of loan sharks, "it is clear from the language of the
statute - e.g., its references to insurance and overdraft charges, offi
cial fees, and property taxes in mortgage transactions - that s. 347
was designed to have a much wider reach, and in fact the section has
most often been applied to commercial transactions which bear no
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relation to traditional loan-sharking arrangements". He also noted
that while s. 347 is a criminal provision, the great majority of cases
in which it arises are civil actions in which a borrower claims the
common law doctrine of illegality in an effort to avoid or recover an
interest payment, or to render an agreement unenforceable.

[14] Justice Major concluded that section 347(1)(b) of the
Criminal Code applies to the LPPs imposed by the defendant, and
that these late payments are interest charges within the meaning of
section 347(2). He further concluded that Nelson is distinguishable
from the circumstances of this case. In Nelson, the mortgage was not
yet due when the debtor chose to repay it and he was presumably
under no pressure from the lender to pay early. In this case, however,
the monthly bill is overdue and the LPP is already owing at the time
the customer actually pays Consumers' Gas. There is no invitation to
customers to delay their payment of the LPP in order to avoid the
illegal interest, and therefore it cannot be said that the payment of
the LPP within a certain number of days is a "voluntary" act within
the meaning of Nelson. The majority then applied the principles set
out in Nelson and held that the payment of the LPP was an offence
pursuant to s. 347(l)(b) of the Code. Consumers' Gas did not, how
ever, enter into contracts with its customers for which they would
owe the company an illegal rate of interest; therefore. s. 347(1)(a) is
not applicable. The illegality results from the receipt of the penalty
payment at an interest rate that exceeds 60%. The majority of
the court concluded that the matter should be remitted back to
the Ontario Superior Court for a determination of the merits in
accordance with the Class Proceedings Act, 1992.

[15] In reviewing the nature of the late payment penalties, and of
the OEB's characterization of the LPPs, Justice Major concluded that
the court owed no deference to the determination of the Board as to
the nature of the penalty structure. He stated at page 142 [para. 48]:

The nature of the arrangement between Consumers' Gas and its customers is a
question of law . . . Nor does the Court owe curial deference to the OEB with
regard to the characterization of the penalty.

While Justice Major determined that the Court owed no deference to
the decision of the Board on this issue, his comments are clearly
restricted to the Board's decision regarding the LPPs. This is by no
means a broad statement respecting the general deference owed to
the OEB.

18 - 185 D .L.R. (4th)

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 9 
Page 10 of 41



546 DOMINION LAW REPORTS 185 D.L.R. (4th)

Relevant Statutory Provisions
[16] This action was commenced in 1994, and at that time, the

Ontario Energy Board was governed by the Ontario Energy Board
Act, R.S.O. 1990, c. 0.13. In 1998, however, that Act was replaced
with the current Ontario Energy Board Act, 1998, S.O. 1998, c. 15,
Sch. B. Below, I have reproduced the pertinent provisions from both
the current and predecessor Acts.

[17] A number of provisions found with the OEBA speak directly
to its broad and far-reaching jurisdiction over gas distributors,
vendors, and transmitters. It is clear that the Ontario Legislature
intended that the Energy Board would have exclusive jurisdiction
over all aspects of the gas distribution industry. In particular, the
statute provides that part of the Board's role is to approve and set
rates for the sale of gas-related products. In the current OEBA,
"rate" is defmed in section 3 to include a penalty for late payment.
In the previous OEBA, the OEB has the power, pursuant to section
19(1), to set rates and "other charges". "Other charges" was inter
preted to include discounts and late payment penalties.
Section 2 of the current OEBA provides in part:

2. The Board, in carrying out its responsibilities under this or any other Act
in relation to gas, shall be guided by the following objectives:

2. To maintain just and reasonable rates for the transmission, distribu
tion and storage of gas.

5. To facilitate opportunities for energy efficiency consistent with the
policies of the Ontario government.

Section 36(2) (section 19(1), OEBA, 1990):
36(2) The Board may make orders approving or fixing just and reasonable

rates for the sale of gas by gas transmitters, gas distributors and storage
companies, and for the transmission, distribution and storage of gas.

Pursuant to section 36(2), and its predecessor section, the Energy
Board, upon reviewing the forecasted revenue requirements of
Consumers' Gas, approves appropriate rates and other charges,
including a rate for the late payment penalty. Section 36(1) and its pre
decessor section specify that gas shall not be sold except in accordance
with an order of the Board. Also, if the Board is not satisfied that any
rates applied for are just and reasonable, it may fix such rates as it finds
to be so, pursuant to section 36(5) (section 19(10), OEBA, 1990).

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 9 
Page 11 of 41



GARLAND V. CONSUMERS' GAS CO. 547

Section 23 (section 16, OEBA, 1990) provides in part:
23 . The Board in making an order may impose such conditions as it con

siders proper, and an order may be general or particular in its application.

Section 19(1) and (6) (s. 13(1) and (6), OEBA, 1990) provides for
the OEB's exclusive jurisdiction:

19(1) The Board has in all matters within its jurisdiction authority to hear
and determine all questions of law and fact.

(6) The Board has exclusive jurisdiction in all cases and in respect of all
matters in which jurisdiction is conferred by this or any other Act.

An individual may appeal from a rule or order of the Board to the
Divisional Court or may take advantage of a number of review
provisions available in both the current and predecessor OEBA:
Section 31(1) (s. 30, OEBA, 1990) provides:

31(I) In addition to its powers under section 21.2 of the Statutory Powers
Procedure Act, the Board may at any time rehear or review any matter before
deciding it.

Section 34(1) and its predecessor section [So 33] provide for a
petition to the Lieutenant Governor in Council who may require the
Board to review all or part of a Board order:

34(1) Upon the petition of any party or person interested, filed with the
Clerk of the Executive Council within 28 days after the date the Board makes
a rule under Part III or an order, the Lieutenant Governor in Council may,

(a) con:fmn the Board's rule or order; or

(b) require the Board to review all or any part of the Board's rule or
order.

An appeal from a Board decision lies to the Divisional Court,
pursuant to section 33(1) (at section 32(1) of the predecessor statute
leave to appeal was required):

33(1) An appeal lies to the Divisional Court from any rule made under Part
III or any order of the Board.

(2 ) An appeal may be made only upon a question of law or jurisdiction and
must be commenced not later than 30 days after the making of the rule or order.

Finally, s. 25 (s . 18, OEBA, 1990) provides:
25. An order of the Board is good and sufficient defence to any proceeding

'brought or taken against any person in so far as the act or omission that is the
subject of the proceeding is in accordance with the order.

Issues in the Present Cross-Motions
[18] As mentioned above, the parties have agreed to deal with a

specific number of issues arising out of the plaintiff's action, in light
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of the Supreme Court's decision. The defendant seeks summary
judgment and an order dismissing the plaintiff's claim. Consumers'
Gas argues that while the Supreme Court confirmed that the LPP
plan is in violation of s. 347(l)(b) of the Criminal Code, the plan is
being operated pursuant to an order of the Board, and accordingly,
section 18 of the previous Ontario Energy Board Act (section 25,
OEBA, 1998) as set out above, provides a complete or "good and
sufficient" defence to the plaintiff's claim. Furthermore, the defen
dant argues that pursuant to the "regulated industries defence",
section 347 of the Code cannot apply to late payment charges
imposed and collected pursuant to orders issued by an administrative
tribunal under a valid provincial regulatory scheme, and, in any
event, the plaintiff's claim is an improper collateral attack on the
orders made by the DEB. In addition to the defences raised by
Consumers' Gas, the intervener, Toronto Hydro, submits that by
virtue section 15 of the Criminal Code, the receipt by Consumers '
Gas of the late payment charges did not violate s. 347(l)(b) and was
therefore not illegal.

[19] The plaintiff contends that the defences raised by
Consumers' Gas on this motion are not available in these circum
stances. The plaintiff submits that section 18 of the predecessor
DEBA was never intended to and does not shield gas distributors
from the civil consequences of criminal activity. As well , section 18
is not available to the defendant because Consumers ' Gas did not
comply with the DEB orders relating to the LPP plan. The plaintiff
further contends that the "regulated industries defence" is a compe
tition law doctrine intended to protect monopolies from the usual
consequences of monopolistic activities. The defence has never been
applied to the law of usury. Likewise, the plaintiff submits that the
defence available under section 15 of the Criminal Code is not
applicable in these circumstances, given that it raises a criminal
defence and given that it is intended to protect individuals acting
under the authority of a de facto "sovereign power". Finally, the
plaintiff submits that this action does not constitute a collateral
attack on the DEB orders. Alternatively, the plaintiff contends that
the legislature intended to permit collateral attacks of the kind
contained in this claim.

[20] The plaintiff, on his motion for summary judgment, asserts
that a preservation order is appropriate in these circumstances. The
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plaintiff first served his motion for a preservation order in 1994 to
ensure that even if restitution was not possible for LPPs collected
prior to the lawsuit, restitution would be available for the LPPs
collected during the course of the action. Further, the plaintiff
contends that there is a valid claim for restitution of the LPPs paid
to the defendant since 1981. He alleges that receipt of the LPPs
enriched Consumers' Gas at the expense of the plaintiff and there is
no juristic reason why the defendant should be permitted to retain
the LPPs collected in violation of s. 347(1)(b) of the Criminal Code.
Test for Summary Judgment

[21] Rule 20.04(2) provides that:
20.04(2) Where the court is satisfied that there is no genuine issue for trial

with respect to a claim or defence, the court shall grant summary judgment
accordingly.

[22] On a summary judgment motion, the role of the court has
been clearly set out in Aguonie v. Galion Solid Waste Material Inc.
(1998), 38 O.R. (3d) 161 at 173, 156 D.L.R. (4th) 222 (C.A.)
[para. 32]. Borins I.A., writing for the court stated that a court
hearing a summary judgment motion should never "assess credi
bility, weigh the evidence, or find the facts. Instead, the court's role
is narrowly limited to assessing the threshold issue of whether a
genuine issue exists as to the material facts requiring atrial."

(23] The Supreme Court of Canada recently considered the test
for summary judgment under Rule 20 of the Ontario Rules of Civil
Procedure, in Guarantee Co. of North America v. Gordon Capital
Corp. (1999), 178 D.L.R. (4th) 1. The Court concluded at page 10
[para. 27] that, "[t]heappropriate test to be applied on a motion for
summary judgment is satisfied when the applicant has shown that
there is no genuine issue of material fact requiring trial, and there
fore summary judgment is a proper question for consideration by the
court". See also, ~K. Mason Construction Ltd. v. Canadian General
Insurance Group Ltd. (1998), 42 O.R. (3d) 618 (C.A.); and
Transamerica Occidental Life Insurance Co. v. Toronto-Dominion
Bank (1999), 44 O.R. (3d) 97 , 173 D.L.R. (4th) 468 (C.A.).

[24] In the case at bar, since both parties are seeking summary
judgment, there is general agreement that there are no factual disputes
regarding the subject issues. The controversial matters are essentially
issues of law that may be decided on this motion according to rule
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20.04(4). All parties agreed that summary judgment was the proper
procedure for determination of the issues on this motion.
Disposition

[25] In my view this is an appropriate case for summary judgment
under rule 20.04(4). On the undisputed facts, the plaintiff's claim
cannot succeed in law. I find that there is no serious issue to be tried.
With respect to the defences raised by Consumers' Gas and Toronto
Hydro, I find that neither the "Regulated Industries Defence", nor
section 15 of the Criminal Code provides Consumers' Gas with a
good and complete defence against the plaintiff's action. I do find,
however, that the plaintiff's claim is an impermissible collateral
attack, and as such, cannot proceed. Further, I find that section 18 of
the OEBA provides the defendant with a complete defence to the
plaintiff's action. For both these reasons, the defendant's motion for
summary judgment succeeds, and the plaintiff's claim is dismissed.

[26] While it is unnecessary for me to determine the validity of
the plaintiff's claim for restitution, I nonetheless have concluded that
there is a juristic reason for the enrichment, and as such, the claim
for restitution cannot succeed. A juristic reason has been defined as
a legal or equitable underlying justification for the enrichment. I
agree with the plaintiff that there has been both an enrichment and a
corresponding deprivation, but I cannot accede to the submission
that there is no juristic reason to support such an enrichment. It is
clear that the OEB orders represent a valid juristic reason for the
demand and receipt of the late payment penalties.

[27] The manner in which the plaintiff has framed this lawsuit is
fatal to this action. The plaintiff takes the view that the claim is not
a collateral attack on the orders of the OEB, which provide for the
LPPs. As a consequence of such a characterization the plaintiff is
required to confront directly s. 18 (s. 25, OEBA, 1998), which pre
cludes a civil action against Consumers' Gas because the LPPs
charged by the company arose out of rate orders, which are in full
force and effect. Moreover, for the same reason, the plaintiff cannot
overcome the existence of the Board order as constituting a juristic
reason and he therefore cannot meet the third element of the test for
a claim in unjust enrichment.

[28] My reasons follow, beginning with the validity of the
defences raised by Consumers' Gas in its motion for summary
judgment. I then turn to the plaintiff's claim in restitution.
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"Regulated Industries" Defence
[29] Consumers' Gas raises the "regulated industries" defence as

a complete answer to the plaintiff's claims and in support of its
position that this action warrants dismissal. This doctrine provides
that an act authorized by a valid provincial regulatory statute cannot
be contrary to the public interest or an offence against the state. In
Canada (Attorney General) v. Law Society of British Columbia,
[1982] 2 S.C.R. 307, 137 D.L.R. (3d) 1, Justice Estey concluded that
an essential element of a criminal proceeding is conduct contrary to
the public interest. Such conduct can be entirely negated by the
authority extended by a valid provincial regulatory scheme. He
stated at"page 354:

So long as the CIA [Combines Investigation Act], or at least Part V, is styled as
a criminal prohibition, proceedings in its implementation and enforcement will
require a demonstration of some conduct contrary to the public interest. It is
this element of the federal legislation that, these cases all conclude, can be
negated by the authority extended by a valid provincial regulatory statute.

[30] Consumers' Gas relies upon a number of cases in which
courts have specifically applied the "regulated industries"- defence
where a party acting under the authority of a validly enacted provin
cial regulatory statute is shielded from any sanction under a federal
criminal or quasi-criminal prohibition. See R. v. Chung Chuck,
[l929} 1 D.L.R. 756 (B.C.C.A.); Cherry v. The King, [1938] 1
D.L.R. 156 (Sask. C.A.); and Reference re The Farm Products
Marketing Act, R.S.O. 1950, c. 131, as amended, [1957] S.C.R. 198,
7 D.L.R. (2d) 257.

[31] It is clear from an examination of the legislation governing
the OEB and by extension the defendant that the Legislature has
vested in the DEB a broad and comprehensive jurisdiction to deal
with all matters relating to the regulation of the gas industry.
The OEB's encompassing jurisdiction over the gas industry for
the protection of the public interest has been confirmed by the
Divisional Court in Union Gas Ltd. v. Dawn (Township) (1977), 15
O.R. (2d) 722 at 734, 76 D.L.R. (3d) 613 (H.C.J.):

... it is clear that the Legislature intended to vest in the Ontario Energy Board
the widest powers to control the supply and distribution of natural gas to the
people of Ontario "in the public interest" and hence must be classified as spe
cial legislation.

[32] The OEB is specifically empowered to make orders approving
and/or fixing "just and reasonable rates" for the sale of gas. As
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mentioned above, "rates" include penalties for late payments. The
OEB issues its rate orders in the public interest. The LPPs, which
form an integral part of the rate orders, are designed to provide
incentive to pay bills on time and to ensure that customers who do
pay on time are not burdened by rate increases to make up for the
cost of late payments. The defendant submits that compliance with
the OEB's orders, which are squarely within the board's jurisdiction,
is accordingly in the public interest and as such cannot be considered
an offence to the public good or to the state.

[33] The plaintiff contends that the "regulated industries" defence
is not available to Consumers' Gas in this action because the "regu
lated industries" defence does not apply in the context of s. 347 of
the Criminal Code and is limited to the area of competition law. The
plaintiff states that in each of the cases relied upon by the defendant,
the court is dealing with specific competition law statutes or parti
cular provisions in the Criminal Code that deal with competition
law. These cases recognize that where the nature of an industry is
such that full competition is not possible or desirable and a province
has established a regulatory system to protect the interests of the
public, some practices which would otherwise violate the federal
competition law must be tolerated. In my view, this argument is self
defeating because the circumstances in which the plaintiff states the
doctrine ought to apply are precisely those in the present case. The
OEBA, as administered by the OEB, regulates a monopolistic
industry for the specific purpose of ensuring "just and reasonable"
rates for energy customers. .

[34] The fine point is whether the statutory language of section
347 permits an application of the "regulated industries" defence. The
plaintiff submits that the "regulated industries" defence can only be
relied upon where, by express statutory language, Parliament
permits provincial bodies to give exemptions and protections from
criminal provisions. The defendant can point to no case which
allows the defence unless the federal statute in question uses the
word "unduly" or the phrase "in the public interest". In fact, in Law
Society of British Columbia, Justice Estey explains that the word
"unduly" in a federal prohibition connotes substantially the same
meaning as the words "in the public interest". An element of the
"public interest" must be explicitly present in the federal statute in
order to recognize that there is the potential leeway for a provincial
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exception. The plaintiff contends that there is nothing in section 347
of the Criminal Code upon which the defendant could possibly rely
to support its "regulated industries" defence. Section 347 does not
provide for the "public interest", nor does it suggest that the offence
is created only by "unduly" charging interest in excess of the
approved amount.

[35] I conclude that the "regulated industries" defence does not
provide a complete defence for Consumers' Gas in the present
circumstances. However, I do not wish to be understood as
accepting the plaintiff's contention that the "regulated industries"
defence is only applicable in competition law cases. As I read the
applicable cases, the dominant consideration is whether or not the
express statutory language affords a degree of flexibility to provin
cial regulators. In this case, however, the federal government has not
provided the province or this court with a statute that explicitly, or
by necessary implication, exempts the gas distributors regulated by
the OEB from s. 347 of the Code.

[36] In R. v. Jorgensen, [1995] 4 S.C.R. 55, 129 D.L.R. (4th) 510,
Justice Sopinka noted that Parliament can only by express statutory
language permit provincial bodies to give exemptions from criminal
sanctions. The intent to do so, however, must be clearly set out in the
statute. He stated at pp. 118-19 [paras. 118, 119]:

While Parliament has the authority to introduce dispensation or exemption
from criminal law in determining what is and what is not criminal, and may do
so by authorizing a provincial body or official acting under provincial legisla
tion to issue licenses and the like, an intent to do so must be made plain.

. . . the exercise of this power by Parliament, however, must be in terms which
are sufficiently specific that exemption from criminal liability is not left to the
unfettered discretion of provincial legislation.

[37] In Jorgensen, the federal statutory provision in question
specifically recognized the defence of "lawful justification or
excuse"; nonetheless, the court held that approval of a film by the
Ontario Film Review Board is no defence to an obscenity charge
under s. 163 of the Criminal Code. Section 347 of the Code provides
for no such exemptions. There is nothing in the plain meaning of that
section to suggest that Parliament intended to give provincial regula
tors the authority to provide defences to the offences created under s.
347. The "regulated industries" defence is not available in this case.
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Section 15 of the Criminal Code
[38] Section 15 of the Criminal Code provides:

15. No person shall be convicted of an offence in respect of an act or
omission in obedience to the laws for the time being made and enforced by
persons in de facto possession of the sovereign power in and over the place
where the act or omission occurs.

[39] Toronto Hydro, the intervener, submits that by virtue of
section 15, the receipt by Consumers ' Gas of the late payment
charges did not violate the Criminal Code, and was therefore, not
illegal. Hydro contends that the OEB is in defacto possession of the
sovereign power in Ontario, since, pursuant to the OEBA, it is has
the delegated authority to make orders.

[40] I do not accept this submission. Section 15 has limited appli
cation. It is derived from a provision originally enacted in England
to protect persons serving the Monarch de facto who might tum out
to be on the wrong side of a civil war, and to make it clear that it was
not treason to the successful claimant to the throne to have remained
faithful to the then reigning monarch. The section could have a more
contemporary application. It is intended to protect someone carrying
out the will of a de facto government, later found to lack lawful
authority. However, the language of the provision on its face
specifically limits its application to actions or omissions taken
pursuant to the authority of a sovereign power. The OEB is not
sovereign. It is subject to the will and control of the Ontario
Legislature. Neither the intervener nor the defendant directed the
court to any authority to suggest that section 15, a clear criminal
defence, could be used as a defence in a civil action. In short, I find
that section 15 of the Criminal Code does not provide Consumers'
Gas with a complete defence to this action.
Collateral Attack Doctrine

[41] The defendant states that by attacking the late payment
penalties directly, the plaintiff is indirectly attacking the OEB orders,
which authorize the LPPs. In support of its contention, the defendant
points to submissions made in the plaintiff's factum in which the
plaintiff puts in issue the invalidity and unconstitutionality of the
Board orders. By challenging the orders within this action for resti
tution, and not directly, the defendant submits that the plaintiff has
placed it in the impossible position of either having to charge the
penalties in potential violation of the Criminal Code; or having to
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refuse to charge the penalties in direct opposition to what is required
of the company, pursuant to the DEB orders. As set out above, from
1981 to 1989 the rate schedules attached to the DEB rate orders
stated that when payment was not made within 16 days a "penalty of
five per cent (5 %) of the current amount billed shall be levied".
From 1989 onwards, the OEB rate orders incorporated by reference
the payment conditions found in the Handbook which also states that
a penalty "shall be added" to the amount due if payment is not
received within 16 days. The defendant submits that if the plaintiff's
position is accepted, then Consumers' Gas would be acting illegally,
whether or not it collected LPPs. Because the plaintiff has not attacked
the DEB orders directly, his action cannot be allowed to proceed.

[42] The collateral attack doctrine has its genesis in the context of
court orders. A collateral attack has been defined as "an attack made
in proceedings other than those whose specific object is the reversal,
variation or nullification of the order or judgment". The general
proposition behind the doctrine is that an order will be considered
final and binding, unless it is reversed on appeal. See, R. v. Wilson,
[1983] 2 S .C.R. 594 at 599, 4 D .L.R. (4th) 577; and R. v. Litchfield,
[1993] 4 S.C.R. 333. The Supreme Court, however, has recently
considered the role of the collateral attack doctrine in the area of
orders issued from administrative tribunals, like the DEB. In the
companion decisions, R. v. Consolidated Maybum Mines Ltd.,
[1998] 1 S.C.R. 706,158 D.L.R. (4th) 193; and R. v. Al Klippert Ltd.,
[1998] 1 S.C.R. 737, 158 D.L.R. (4th) 219, the Supreme Court
concluded that the question of whether a criminal court may deter
mine the validity of an administrative order on a collateral basis will
depend upon a number of factors. In Maybum, the accused was
charged with failing to comply with an order issued under the
Environmental Protection Act, R.S.D. 1980·, c. 141, and in Klippert,
the accused was charged with failing to comply with an order issued
pursuant to the Planning Act, R.S.A. 1980, c. P-9. In both cases, the
court determined that the trial judge lacked the jurisdiction to rule on
the validity of the tribunal's orders. Persons charged with failing to
comply with such orders may not collaterally attack the validity of
the order after failing to avail themselves of the appeal mechanisms
provided by the administrative body's governing statutes.

[43] The Supreme Court concluded in those cases that whether a
collateral attack is possible must be determined by reviewing the
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legislature's intention as to the appropriate forum in which to
challenge the order. To that end, Madame Justice L'Heureux-Dube
summarized a number of factors, which may help to discern the
legislature's intention. These factors are not meant to be exhaustive,
nor are they necessary criteria that must be present in order to invoke
the collateral attack doctrine. In Klippert, L'Heureux-Dube J.
reviewed the factors at page 746 [para. 13]:

. . . I stated that it might be helpful to consider, in particular, the following
factors: (1) the wording of the statute under the authority of which the order
was issued; (2) the purpose of the legislation; (3) the existence of a right of
appeal; (4) the kind of collateral attack in light of the expertise of raison d'etre
of the administrative appeal tribunal; and (5) the penalty on a conviction for
failing to comply with the order.

[44] Applying the factors listed in Klippert and Maybum, it is
clear that the OEB orders are most appropriately dealt with by the
Energy Board and through the appeal mechanisms provided under
the Ontario Energy Board Act. The wide range of appeal and review
mechanisms are set out above and noted below. Mr. Garland took no
steps to avail himself of any of these rights of appeal and review.
While these factors are neither exhaustive nor determinative of the
issue, a brief analysis of the scheme of the Act and set-up of the
Board in light of some of these factors illustrates that the plaintiff's
action is an inappropriate attack on the Board's orders.

[45] The purpose behind the Ontario Energy Board Act, both in
its current and past form, is clear. The Act provides a detailed and
comprehensive scheme upon which the Energy Board relies in order
for it to carry out its very specific objectives. Rate-setting is at the
core of the Energy Board's jurisdiction. In section 2 of the current
Act, for example, the OEB is encouraged to maintain just and
reasonable rates for the transmission, distribution and storage of gas.

[46] In addition to providing the Energy Board with guidelines,
the OEBA provides the Board with specific and broad-ranging
powers. Pursuant to section 36(2) of the current Act, the OEB may
make orders approving or fixing just and reasonable rates for the
sale, distribution and storage of gas. Subsection 36(7) authorizes the
Board to fix or approve such rates of its own motion or upon the
request of the Minister. In addition to the provisions outlining the
Board's expansive rate-making power, section 23 of the current Act
is an expression of the provincial legislature's intention to bestow
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upon the OEB broad powers, which allow the Board to attach con
ditions to its orders as a means of fashioning effective and
far-reaching decisions.

[47] Each of the subsections listed above points to the exclusivity
of the Energy Board over matters found within its jurisdiction. This
exclusivity is codified in section 19(6) of the current Act, which
states that, "[t]he Board has exclusive jurisdiction in all cases and in
respect of all matters in which jurisdiction is conferred on it by this
or any other "Act" . This exclusive jurisdiction is an important factor
for the purposes of the collateral attack doctrine.

[48] Interested parties may intervene at any stage in the Energy
Board's rate-setting process. The Vice President of Regulatory
Affairs of Consumers' Gas, Keith Walker, deposed that the defen
dant's rate cases are generally heard on an annual basis, and at such
rate cases numerous interveners are involved. Further, Walker
deposed that the OEB normally orders that intervener funding be
provided under the Intervenor Funding Project Act, R.S.O. 1990,
c. 1.13. In addition, where individuals participating in the Energy
Board's rate-setting cases have acted responsibly in their inter
vention, they can anticipate a 100 percent cost award from the OEB.
None of Walker's evidence in this regard was contested. Mr. Garland
did not seek to avail himself of any of these avenues to participate in
the hearings or to challenge the LPPs.

[49] At the annual rate-setting hearing, the Energy Board, in
ensuring that the public interest is served and protected, balances the
competing interests of consumers and shareholders. In doing so, the
OEB first determines an appropriate level of expenses incurred by
the utility to meet the total system requirements. The OEB then
determines the costs imposed on the system by the varying demands
of different classes of customers. The Energy Board sets rates as low
as possible while still providing shareholders of the utility company
with the opportunity to earn a fair return. Rates should be just and
reasonable for both customer and shareholder. The Board practice in
this regard is set out in its 1992-1993 Annual Report.

[50] It is clear from the statute, that the LPP is one of the factors
to be taken into account by the Board in its exercise of balancing
interests in rate-setting. Indeed, it is clear from the evidence, that the
LPP is an inextricable part of the rate in the sense that a variation of
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it, in one way or another, will be reflected in some other way. That
is, revenues will be reduced or rates will go up if the LPP were
reduced or eliminated.

[51] The extensive appeal rights available under the Act further
illustrate the legislature's intention to provide parties affected by
OEB orders with a specific appeal route. Pursuant to section 3,3, an
appeal lies to the Divisional Court from any order of the OEB, but
only on a matter of law or jurisdiction. This right of appeal confirms
that the legislature did not intend for the Energy Board's jurisdiction
to be excluded where legal issues are in dispute. On the contrary, the
Act specifically contemplates that the Energy Board will make legal
and jurisdictional determinations, which are only subject to review
under the specific appeal route provided. In addition, the OEB has
broad powers to review its own decisions pursuant to section 31(1)
of the Act, and section 21.2 of the Statutory Powers Procedure Act,
R.5.0. 1990, c. 5.22.

[52] Notwithstanding this availability for interested parties to
participate in the OEB hearings, and the systemic scheme for review
of Board orders, in the present case, the plaintiff made no attempt to
challenge the LPPs or otherwise take part in any of the Board hear
ings, in which the LPPs were approved. Nor did Mr. Garland avail
himself of the review and appeal rights available under the Act to
challenge the LPPs. Instead, the plaintiff has chosen the courts to
challenge the validity of the OEB· orders and the LPP structure
approved under such orders.

[53] The plaintiff's claim includes a request for a declaration that
the LPPs imposed by the defendant offend s. 347 of the Criminal
Code and are illegal and void. Further, the plaintiff seeks an interim,
interlocutory and permanent injunction restraining the defendant
from terminating the supply of gas to any member of the proposed
class for failure to pay an LPP. The rate orders under which the LPPs
are authorized are still in effect, and any declaratory or injunctive
relief granted by this court would not affect the validity or effective
ness of such orders. Unless attacked directly, the OEB rate orders,
and by necessary implication the LPPs, are valid and binding upon
the defendant and its consumers. The OEB is not a party to this
proceeding. Its orders are not before this court. The LPPs are such
integral parts of the Board orders that the suggestion that they can be
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attacked without attacking the rate orders themselves is artificial and
inconsistent with the evidence before the court. The Board, in
furtherance of its objective to provide just and reasonable rates, must
balance the interests of a number of parties, including consumers,
when it determines appropriate rates. In this balancing exercise, the
Board considers the impact of the LPPs and the role they will play
in setting the annual rate. The Board also allows for full participa
tion at its hearing when determining annual rates. Interested parties
are encouraged to take an active part in the rate-setting process, by
appearing before the Board. In asking for both a permanent injunc
tion and a declaration, the plaintiff is seeking to attack the Board rate
orders indirectly and in doing so disregards this purpose and pro
cedure. The requested relief is clearly illustrative of the.fact that the
plaintiff's action is a collateral attack on the Board orders, and not a
simple case in contract, as described by the plaintiff.

[54] Three recent decisions of this court are instructive as to the
court's reluctance to interfere with an expert tribunal's jurisdiction,
particularly when such interference amounts to a collateral attack on
the tribunal's orders.

[55] In Sprint Canada Inc. v. Bell Canada (1997), 79 C.P.R. (3d)
31 (Ont. Ct. (Gen. Div.)), affirmed at (1999), 116 O.A.C. 297 (C.A.),
Justice MacPherson granted the defendant's motion for summary
judgment on the basis that the plaintiff's action constituted an imper
missible collateral attack on a regulatory decision made by the
CRTC. The defendants operated as telecommunications carriers in
Canada, and for several years, the defendants had paid commissions
to hotels and motels in respect to calls made by guests. The CRTC
was always aware of this commission structure. The plaintiff, Sprint
Canada, sought from the defendants, the same discounts it provided
its hotel and motel customers. Prior to commencing his action for
damages framed in both tort and unjust enrichment, the plaintiff
applied to the CRTC for an order directing the defendants to provide
to it the same discounts. The CRTC agreed with the plaintiff's
contention that the discount structure was contrary to the
Telecommunications Act, S.C. 1993, c. 38, but it did not order the
remedy sought by Sprint, namely inclusion in the discount plan.
Instead, the Commission ordered the termination of the discount
plan after a six-month transition period.
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[56] Justice MacPherson concluded that the plaintiff's action,
while framed in tort and unjust enrichment, was in reality nothing
more than a collateral attack on the CRTC's decision to terminate the
discount plan and refusal to award Sprint its remedy. At page 38, the
court found that such an attack went to the "core jurisdiction of the
CRTC - the regulation of the telecommunications industry".
Sprint's action covered essentially the same subject matter dealt with
by the CRTC in its decision regarding the discount structure. The
CRTC decision dealt comprehensively with complex and important
telecommunication matters, which fell squarely within its juris
diction. In addition, the remedy sought by Sprint in the court action
was similar to the remedy it sought from the CRTC, and one which
the Commission could have ordered, had it seen fit to do so. In short,
Justice MacPherson held that it was not appropriate for Sprint to
come to the court to seek the same remedy it unsuccessfully sought
at the CRTC, nor was it appropriate for the court to entertain Sprint's
claim, which was a collateral attack on the CRTC's decision.

[57] In Ontario Hydro v. Kelly (1998), 39 O.R. (3d) 107, 159
D.L.R. (4th) 543 (Gen. Div.), Justice MacPherson once again dealt
with the issue of collateral attacks on administrative decisions. In
this case, however, the issue of collateral attack and jurisdiction
arose prior to the existence of any orders. The court was asked to
determine whether an issue arising with respect to an employer's
dual evaluation approach to its pension contribution should be dealt
with by the court or by the Pension Commission of Ontario. In
undertaking such an inquiry, both the Pension Benefits Act, R.S.O
1990, c. P.8, and the Power Corporation Act, R.S.O. 1990, c. P.18,
had to be engaged and interpreted. The employer argued that while
both the court and the Commission had jurisdiction to deal with the
matter, the court was the more appropriate forum, given the fact that
the Commission would have to interpret statutes other than its home
statute. The court found that the Commission should, at least at first
instance, decide the issue raised regarding dual valuation.

[58] With respect to the fact that the matter before him was not,
in precise terms, properly a collateral attack on a Commission order,
in that no such order had been made, Justice Macf'herson concluded
that the same approach should nonetheless be taken. At pages 114
and 115 [paras. 32, 34], he stated:
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In my view, the analysis should be the same in both contexts.

561

It seems to me that, as a matter of logic, if deference is to be paid to the actual
decision of a tribunal, then deference shoul~ also be paid to the jurisdiction of
the tribunal to make that decision.

[59] In coming to his decision, Justice MacPherson found that
given the highly specialized nature of the Pension Commission's
expertise, the dual valuation matter fell squarely within the
Commission's jurisdiction, even though it was also being asked to
interpret an external statute. He stated at page 117 [para. 40]:

Tribunals quite regularly interpret not only their "horne statutes" but also many
other sources of relevant law, including the Constitution, the common law and
other statutes. When they step onto this broader stage, the standard of review
of their decision may move away from the deference end of the spectrum.
However, that fact does not disentitle tribunals from interpreting these other
sources of law, provided they are necessary to the decision the tribunals must
make ...

[60] The reasoning in these cases provides strong support for the
conclusion that the OEB is capable of dealing with all matters
relating to or arising out of rate making, including the LPPs, even
where such matters take the Board outside of its home statute and
into the arena of the common law and the Constitution.

[61] In both decisions, Justice MacPherson relied heavily on the
principles of collateral attack formulated by Justice Sharpe in Mahar
v. Rogers Cablesystems Ltd. (1995),25 O.R. (3d) 690 (Gen. Div.). In
that case, Justice Sharpe stayed an application for a series of
declarations on the basis that the court did not have the jurisdiction
to deal with the relief sought. Justice Sharpe found that even if the
court could entertain the application it should, in the exercise of its
discretion, refuse the relief sought, simply because the matter could
be more appropriately dealt with by the CRTC. He concluded that
the applicant's claim was based almost exclusively on the CRTC's
regulations. For the court to decide the case, it would be required to
consider and interpret the Commission's regulations. The applicant
sought a series of declarations relating to fees charged by the respon
dent Cable Company, and specifically relating to the respondent's
failure to provide notice for certain fee changes. The applicant also
sought a refund for the money charged in apparent violation of the
notice requirements.
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[62] Justice Sharpe, following a thorough analysis of the CRTC's
"home statute", concluded at page 698 that where the legislature has
provided an administrative body with an exclusive authority over
matters within its jurisdiction, and where the statute provides a
comprehensive scheme for protecting rights, balancing interests,
resolving disputes, and appealing decisions, "there is at the very
least a strong reluctance to permit jurisdiction to be divided between
the specialized agency or tribunal and the courts or to permit
overlapping or concurrent jurisdiction".

{63] In my view, the decisions in Sprint, Rogers, and Mahar
provide support for the proposition that this matter, while framed as
a private dispute between two contractual parties, is in reality an
impermissible collateral attack on the validity of DEB orders. The
LPPs arise out of the Board's orders and are an inextricable part of
the rates set at the Board hearings. It would be inappropriate for the
court to engage in an extensive analysis and interpretation of matters
that fall squarely within the jurisdiction and authority of the OEB.
Since the LPPs are authorized by the OEB, the Board is in the best
position to deal with the LPPs and with the plaintiff's request.
Whether the plaintiff should be granted a remedy, and the manner in
which that remedy should be effected, are all matters of policy over
which the Board has exclusive jurisdiction. The decision of the
Supreme Court with respect to the validity of the LPPs in light of
section 347 of the Criminal Code, provides the Board with ample
legal guidance to deal with the matter.

[64] In reaching this decision, I also adopt Justice Sharpe's
disposition in Mahar, that even if the court had jurisdiction to deal
with a matter, which is essentially a collateral attack on an adminis
trative body's orders, the court should exercise its discretion and
refuse to interfere. This case is an intended class action and ifcerti
fied would proceed pursuant to the Class Proceedings Act, 1992,
S.D. 1992, c. 6. Pursuant to section 12, I have broad discretion to .
make any order to ensure that the class action proceeds in a fair and
expeditious manner. I am inclined to apply this notion of expediency
and fairness to the question of jurisdiction now before me. The
plaintiff's claim is for the return of approximately $75.00. Absent
any evidence to the contrary, I conclude that the claims of other
members of the proposed class would be similar to the representative
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plaintiff's claim. I find that the most efficient manner"in which to
deal with such a claim, and with the potential claims of other
customers, would be to allow the Board an opportunity to address
the effects of the illegal LPPs in whatever manner it deems appro
priate. The defendant provided the court with an DEB decision in
which the Board addresses the effects of a recently decided tax case
on its past and current rate structure. This decision is useful for two
reasons. It shows that the DEB is equipped to deal with complex
issues such as those presented here. But more so, it illustrates that in
so doing it considers all of the interests that it must protect in the
context of its broader policy mandate.

[65] The plaintiff submits in the alternative, that in the event that
this court finds that his claim is a collateral attack on the Board's
orders, then it is a permissible collateral attack. This action includes
a claim framed in restitution and a request for a permanent injunction.
The plaintiff suggests that this court, arid not the DEB, is the best
forum in which to deal with such complex and highly legalistic issues.
Even if this court must inevitably deal with the validity of the Board
orders as part of its decision regarding the restitution issues, the plain
tiff contends that this is a permissible attack on the orders, and one that
does not offend the general rule against collateral attacks.

[66] The plaintiff relies heavily on the decision of the British
Columbia Court of Appeal in Crestbrook Pulp and Paper Co. v.
Columbia Natural Gas Ltd. (1978), 87 D.L.R. (3d) 248, for the
proposition that a collateral attack on administrative tribunal orders
is permissible in certain circumstances. In Crestbrook, the court
allowed the plaintiff's claim for money paid under mistake of fact,
where the claim was based on the allegation that the defendant gas
supplier had, although acting pursuant to the British Columbia
Energy Commission's approval, overcharged the plaintiff. The basis
of the claim was that the defendant had supplied the plaintiff with
gas at a lower pressure than agreed upon in the parties' contract.
While the defendant argued that the plaintiff's claim should be dealt
with by the Energy Commission, the Court of Appeal concluded that
the essence of the claim sounded in contract. The plaintiff did not
take issue with the Commission's order validating its contract with
the defendant. The claim was entirely based on the interpretation and
implementation of the contract.
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[67] Crestbrook does not support the plaintiff's position in this
case. The Court of Appeal made it clear that the Energy Commission
had no exclusive jurisdiction to deal with the issues arising out of the
parties' dispute. In fact, the Court concluded that had it found that
the Commission did have jurisdiction, then the result would have
been different. The Court stated at page 254:

If the jurisdiction did exist, it would, as I have shown, be exclusive to the
Commission by reason of s. 125; and the result would be that the jurisdiction
of the Courts to entertain such an action as this would be ousted.

[68] As established above, the OEB has exclusive jurisdiction,
pursuant to the OEBA, to deal with matters relating to and arising
out of rates and rate-setting. The LPPs are an integral part of the rate
setting process. The plaintiff's action is premised on the fact that
Consumers' Gas is authorized by the Board to charge LPPs, which
oftentimes exceed the legal rate of interest. Applying the same
reasoning in Crestbrook to the present facts, it is clear that the
Board's exclusive jurisdiction should not be interfered with by a
collateral attack of the kind contemplated by the plaintiff.

[69] The plaintiff provided the court with a number of other cases
where courts have allowed collateral attacks on administrative
tribunal orders. In these cases, the "attack" was necessary in order to
facilitate the court's determination of the issues between the parties.
In each of these cases cited by the plaintiff, the dispute between the
parties was clearly a simple contractual dispute. Any attack upon the
administrative body's orders was incidental and necessary.

[70] In Rogers Cablesystems Ltd. v. Look Communications Inc.,
[1999] O.J. No. 2534 (QL) (S.C.J.) [summarized 89 A .C.W.S. (3d)
835], Justice Nordheimer concluded that since the issue to be deter
mined was whether the defendant landlord had wrongfully interfered
with the economic interests of the plaintiff, Rogers, it was appro
priate for the court and not the CRTC to resolve the dispute. The
plaintiff alleged that the defendant, a landlord, had wrongfully inter
fered with its agreement with Rogers regarding installing cable in an
apartment complex by entering into a similar agreement with the
defendant, Look Communications. At page 9, Justice Nordheimer
found that where a party not subject to the jurisdiction of the CRTC,
namely the landlord, is "alleged to have participated in the commis
sion of a common law tort which perforce requires a determination
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of an issue that would otherwise be better left to the CRTC", the
court must determine that issue. The dispute arose out of a private
dispute between parties, and any decision of the court would not
interfere with the jurisdiction of the CRTC to regulate cable
providers or with the Commission's regulations.

[71] This case does not support the plaintiff's position. Unlike in
Rogers Cablesystems, the defendant here is subject to the juris
diction of the Energy Board, and must act pursuant to its orders.
Furthermore, in Rogers Cablesystems, the plaintiff made a con
current application to the CRTC, respecting the actions taken by
Look Communications. No such similar action has taken place here.

[72] In Rogers Cable I:~ Ltd. v. 373041 Ontario Ltd. (1996),69
C.P.R. (3d) 85 (Ont. Ct. (Gen. Div.j), the plaintiff commenced an
action against the defendant claiming, inter alia, damages for breach
of contract, injunctive relief, and a declaration concerning the
legality of the defendant's arrangement with another cable provider.
Like the case discussed above, the plaintiff's action centred on an
alleged interference of its agreement with a building landlord to pro
vide cable services to all apartment units. In this case, however, the
defendants counterclaimed for damages for injurious falsehood and
intentional interference with economic and contractual relations.
Justice Epstein dismissed both the claim and counterclaim. She
determined that the request for a declaration that the defendants'
arrangement failed to comply with the criteria of the CRTC's
exemption order would not assist the plaintiff in the circumstances,
and furthermore, could be properly dealt with through a challenge
at the CRTC. With respect to the counterclaim, however, Justice
Epstein concluded that it was proper for the court to determine the
legality and compliance issues relating to the defendants' agree
ment in order to assess the validity of the counterclaim. She stated
at page 109:

. . . I am dealing with a matter of licensing and compliance with the law ... I
am not being asked to interpret the exemption criteria, or opine as to broadcast
policy ... In fact, I must determine the legality of the Satcom proposal before
I can proceed to deal properly with the counterclaim.

[73] As with the other cases cited, Rogers Cable I:~ can be
distinguished from the case at bar. In dealing with the defendants '
counterclaim, Justice Epstein did not interfere in any significant way
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with the jurisdiction of the CRTC. She was merely asked to
determine whether the action taken by two parties, one of whom was
not governed by the CRTC, constituted compliance with the
Commission's exemption criteria. Justice Epstein's decision was
simply based on the particular facts arising out of the parties'
relationship. In this case, the court is asked to deal with matters, in
particular LPPs and rate-setting, that are at the heart of the Energy
Board's jurisdiction. The statute provides the OEB with the exclu
sive jurisdiction to set rates, contemplate LPPs, and to balance the
interests of individuals affected by its decisions. Such a jurisdiction
clearly contemplates that the Board must have the exclusive author
ity, subject to appeal and review rights, to remedy or reassess its
rate-setting process.

[74] It should be noted that Rogers Cable T:V was varied by the
Ontario Court of Appeal, [1998] O.J. No. 5125 (QL). The Court
found that the declaratory and injunctive relief sought in the
circumstances was appropriate. Unlike in the case at bar, the defen
dants in Rogers Cable T: V were not complying with the exemption
criteria set out by the CRTC. The Court determined that it was within
the trial judge's jurisdiction to grant the declaratory relief affirming
the defendants' non-compliance. Such a declaration would in no way
interfere with the exclusive jurisdiction of the CRTC over cable
companies, nor would it affect the validity of the criteria exemp
tions. Here, the plaintiff is asking the court to make a declaration
regarding the legality of the LPPs and in effect the validity of the
OEB rate orders. The declaration sought and granted in Rogers
Cable T: V is not comparable to the declaration sought by the plain
tiff in this case.

[75] In Muchmusic Network, Division of CHUM Ltd. v. Coast
Cable Vision Ltd. (1995),59 C.P.R. (3d) 207 (B.C.S.C.), at issue was
whether a contract existed between the parties and whether such
contract infringed certain copyright laws. The court refused to stay
the action and send the matter to the CRTC, because the issue was
not a matter concerned primarily with the regulation or licensing of
broadcast signals or cable systems. Instead, the case arose as a
private contractual dispute between the parties. Any decision made
by the court would in no way interfere with the jurisdiction of the
CRTC, since the contract between the parties depended only in part
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on the CRTC regulations. In the case at bar, the LPP structure and
plaintiff's arrangement with Consumers' Gas relies completely upon
the orders of the OEB. As was explained earlier, Consumers' Gas is
required, pursuant to Act, to comply with the OEB orders.

[76] I do not find any of the cases referred to by the plaintiff
persuasive in this action. In each case where a court has taken juris
diction, it has done so where the basis of the dispute related to the
contractual relationship between the parties; or when one of the
parties was not subject to the regulator's jurisdiction; or when a
party has not acted pursuant to the tribunal's order. In each of these
cases, the particular facts upon which the decision turned were very
different from the facts here. Here the defendant acted in compliance
with a board order that it was statutorily obliged to observe.

[77] I find that the reasoning applied by Justice MacPherson in
Sprint and Hydro v. Kelly and Justice Sharpe in Mahar is applicable
in this case. The Board has the exclusive jurisdiction to deal with
matters relating to rate-setting, which includes setting and authorizing
LPPs. As concluded in these cases, such exclusivity precludes the
court from entertaining claims which seek to indirectly attack orders
made by administrative bodies within the scope of their statutorily
empowered jurisdiction. Brown and Evans, Judicial Review of
Administrative Action in Canada (Toronto: Canvasback Publ., 1998)
(looseleaf), states at 5:0300:

The basic question raised by a collateral attack is whether, given the availabil
ity of judicial review directly, the court ought to entertain it, in the exercise of
its discretion. At one time, because of the conceptual difficulty of giving effect
to such action when it was unauthorized in law, courts tended automatically to
review administrative action when it was put in issue collaterally. Today, how
ever, that is no longer so. Rather, in deciding whether a collateral attack will
be permitted, courts weigh such factors as : the desirability of a direct attack as
opposed to a collateral attack; whether a direct attack has already been insti
tuted; the significance of delay; and the appropriateness of the issue being
dealt with by a court in which the collateral attack is made. [Emphasis added.]

[78] The OEB is the most appropriate forum to deal with the
matters outlined in the plaintiff's cause of action. While the Act does
not formally provide for restitution or permanent injunctions, it does
provide the Board with a broad power to fashion appropriate orders
and attach relevant conditions, in order to meet its objective of pro
viding just and reasonable rates. The OEB may provide rebates,
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where appropriate, as a part of its approach to balancing the interests
of Consumers' Gas' customers with its shareholders. This latter
aspect would be a necessary part of fashioning any new rate order,
of which a revised LPP mayor may not form a part. It has the exclu
sive jurisdiction to remedy any potential illegality arising out of the
LPP structure. It seems to me that the appropriate place for the LPPs
which offend the Criminal Code to be dealt with is the DEB, where
the problem originated, and in the context of a full rate hearing.

[79] In my view this lawsuit amounts to a collateral attack on the
DEB orders. The legislature clearly intended to protect against such
attacks, on the basis of the principles enunciated in Klippert and
Maybum. I am also satisfied that this does not constitute a Permissible
collateral attack in the present context. The LPP is the basis upon
which the plaintiff rests his action. Rate-setting is at the centre of the
DEB's jurisdiction. The LPPs are an integral part of rate-setting. All
of this is addressed by the Board at its annual rate hearings.
Customers, such as the plaintiff, have a right to participate in these
hearings and in the normal course their costs of such participation
will be covered by the Board. The statute provides a clear appeal
route from decisions of the DEB to the Divisional Court as of right
on matters of law and jurisdiction. Moreover, the Board has a power
of review and reconsideration of its own decisions quite apart from
appeals. There is an express statutory statement of exclusivity.
Further, section 18, now 25, of the Act specifically precludes
collateral attacks, in the context of a civil lawsuit. The object of the
plaintiff's lawsuit is the LPPs, for which the authority and the
requirement to enforce arise out of the rate orders of the DEB. The
Board has the jurisdiction to deal with what ostensibly is a collateral
attack on its orders, and it can adequately fashion a remedy to deal
with the potential illegal payments under the LPP structure. Ample
direction as to the applicable legal principles to be applied in respect
of the s. 347 issues are set out in the decision of the Supreme Court
with respect to the illegality of the LPP structure. This provides the
Board with sufficient court direction as to how to proceed with
future rate orders and penalty conditions.

[80] Accordingly, I find that the plaintiff's action is an impennis
sible collateral attack on the DEB orders, in that the validity of the
orders approving the LPP structure are central to the disposition of
the plaintiff's claims.
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Section 18 of the Ontario Energy Board Act
[81] If I am incorrect in my decision with respect to collateral

attack, in that rather than constituting a collateral attack, this is a
simple suit on a contract as the plaintiff contends, then I conclude
that section 18 of the OEBA (section 25 OEBA, 1998) provides the
defendant a complete defence to the plaintiff's claim.

[82] Section 18 of the former Ontario Energy Board Act, R.S.G.
1980, c. 332, and section 25 of the current Act are substantially
identical and read as follows:

18. An order of the Board is a good and sufficient defence to any action or
other proceeding brought or taken against any person in so far as the act or
omission that is the subject of such action or other proceeding is in accordance
with the order.

25. An order of the Board is a good and sufficient defence to any proceeding
brought or taken against any person in so far as the act or omission that is the
subject of the proceeding is in accordance with the order.

[83] The defendant contends that section 18 provides a complete
defence to this action. The provincial legislature's intention is clear
from the wording in section 18: Consumers' Gas and companies like
it are to be protected from civil liability where that liability arises out
of compliance with an OEB order. The plaintiff's essential allegation
is that the late payment penalty can give rise to the payment of a
criminal rate of interest if the customer incurs a late charge and pays
the bill shortly thereafter. Specifically, the plaintiff states that the 5%
charge generates an illegal rate of interest, when paid between 16
and 38 days after the bill is issued. The defendant submits that each
of these elements, namely the 5% rate and the receipt of LPPs, has
been approved by the OEB and has been established by the OEB
orders. In support of this position, the defendant relies on section
36(1) of the current Act and section 19(8) of the predecessor Act,
both of which prohibit the sale of gas or its transmission, except in
accordance with an order of the Board. The LPPs arise out of the
Board's orders, and Consumers' Gas is statutorily obligated to issue
the LPPs in accordance with such orders. Thus, the claim in respect of
the LPP comes squarely within section 18, with the result that a civil
action claiming restitution of all or part of the LPPs is prohibited.

[84] The plaintiff, however, argues that Consumers' Gas is not pro
tected froin this civil action by section 18. In making this submission,

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 9 
Page 34 of 41



570 DOMINION LAW REPORTS 185 D.L.R. (4th)

the plaintiff contends that the Ontario Legislature did not intend to
give and did not give the OEB the jurisdiction to provide those who
commit Criminal Code offences with civil defences. In doing so,
section 18 would have the effect of allowing criminal wrongdoers to
retain the proceeds of their crimes. Further, the plaintiff submits
that the Ontario Legislature could not have validly enacted a
statutory provision that specifically interfered with the federal
Parliament's constitutional power over the Criminal Law and over
Interest. The statute, and specifically section 18, should be read in a
way that avoids such an absurd result. In R. v. McKay, [1965] S.C.R.
798 at 803, 53 D.L.R. (2d) 532, Cartwright J. cites Maxwell on
Interpretation ofStatutes, to support the proposition that words in a
statute must be given a meaning that best suits the scope and object
of that statute:

"It is in the interpretation of general words and phrases that the principle of
strictly adapting the meaning to the particular subject-matter with reference to
which the words are used finds its most frequent application. However wide in
the abstract, they are more or less elastic, and admit of restriction or expansion
to suit the subject-matter. While expressing truly enough all that the legislature
intended, they frequently express more in their literal meaning and natural
force; and it is necessary to give them the meaning which best suits the scope
and object of the statute without extending to ground foreign to the intention."

The plaintiff contends that section 18 must accordingly be inter
preted in a way that does not allow the defendant to retain proceeds
from crime and in a way that ensures the constitutionality of the
section. .It is a misnomer in these civil proceedings to refer to the
proceeds of crime. The Criminal Code provides its own machinery
to deal with the proceeds of crime and with restitution in the case of
a criminal conviction. In any event, there are in this case no
criminal convictions or even any pending or contemplated criminal
proceedings.

[85] The plaintiff submits that even if the Ontario Legislature had
intended s. 18 to provide a defence to Criminal Code offences, it
would be constitutionally ineffective to do so. Section 91 of the
Constitution Act, 1867 provides that the federal Parliament has
exclusive legislative authority over:

91. ...

19. Interest
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27. The Criminal Law, except the Constitution of Courts of Criminal
Jurisdiction, but including the Procedure in Criminal Matters.

[86] In response to this submission, the defendant contends that
even if section 18 interferes with the federal authority over the
criminal law or over interest, in pith and substance the legislation is
concerned with property and civil rights, a provincially controlled
area of the law. In support of its submissions, the defendant relies on
a reference made by the Judicial Committee of the Privy Council in
Independent Order of Foresters v. Lethbridge Northern Irrigation
District, [1940] 1 W.W.R. 502, [1940] 2 D.L.R. 273, to the British
Columbia Court of Appeal's decision Day v. Victoria (City), [1938]
3 W.W.R. 161 , [1938] 4 D.L.R. 345. At page 509 the Privy Council
stated:

The Act there in question did not purport to be an Act relating generally to
interest, and while some of its provisions dealt with interest as an incident
effecting the general object of the enactment, it was held, rightly as their
Lordships think, not to be an Act in relation to interest or in conflict with the
Dominion Interest Act.

The Privy Council also cites its decision in Ladore v. Bennett, [1939]
2 W.W.R 566, [1939] 3 D.L.R. 1, where it was held that even where
provincial legislation directing a municipal amalgamation inciden
tally impacts on interest rates , the pith and substance of the
legislation is clearly within the scope of provincial power. The
Judicial Committee concluded that the legislation was intra vires the
provincial legislature.

[87] Section 18 of the OEBA is constitutionally valid. While the
federal Parliament has constitutional jurisdiction to deal with the
issue of interest and with the criminal law, section 18 does not inter
fere with this power. Section 18 directly contemplates the issue
before the court in this action. Dean Peter Hogg states , in
Constitutional Law of Canada (4th ed.) (Toronto: Carswell, 1996),
at p. 275, "The general rule of constitutional law is that a law is
classified by its pith and substance, and incidental effects on the
subjects outside jurisdiction are not relevant to constitutionality".
Any interference with the federal Parliament's jurisdiction over
interest or the criminal law, is clearly an incidental effect of section
18, and does not go to its pith and substance.

[88] In arguing against the defence of collateral attack, the plain
tiff stated that the claim is a simple contract claim for restitution
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based on those amounts of LPP, which exceed the legal rate of
interest. With respect to the section 18 defence, this same stated
position brings the plaintiff's case squarely within the protection of
section 18. Moreover, the plaintiff conceded that in charging late
payment penalties, the defendant acted pursuant to the Board's
orders. Simply put, pursuant to section 18, Consumers' Gas cannot
be held civilly liable for acting in accordance with an DEB order. All
parties agree that the LPP structure has always been in place
pursuant to Board orders.

[89] The plaintiff relied on Amax Potash Ltd. v. Government of
Saskatchewan, [1977] 2 S.C.R. 576, 71 D.L.R. (3d) 1, forsupport of
his position regarding the invalidity of section 18. At p. 592~

Dickson J. states:
. . . if a statute is found to be ultra vires the legislature which enacted it, legis
lation which would have the effect of attaching legal consequences to acts
done pursuant to that invalid law must equally be ultra vires because it relates
to the same subject-matter as that which was involved in the prior legislation.
If a state cannot take by unconstitutional means it cannot retain by unconstitu
tional means.

In Amax, the provincial legislature had enacted legislation that was
clearly ultra vires and unconstitutional. Section 5(7) of The
Proceedings against the Crown Act, R.S.S. 1965, c. 87, purported to
bar recovery of taxes paid under a federal statute or statutory provi
sion. Such interference with the federal Parliament's jurisdiction
over taxing was beyond the scope of authority of the Saskatchewan
Legislature. However, in the case at bar section 18 of the OEBA is
simply a defence in a civil case. There is no underlying attempt by
the provincial legislature to create a criminal defence or to bar the
possibility of an action against Consumers' Gas. The section does
not interfere with the federal government's exclusive jurisdiction
over the criminal law. Section 18 does not prohibit a criminal
prosecution, nor does it prohibit an individual from challenging an
allegedly invalid DEB order. The case at bar is clearly distinguish
able from the circumstances that arose in Amax.

[90] In addition to raising an issue with respect to the constitu
tional validity of section 18, the plaintiff submits that Consumers'
Gas cannot rely on that provision where it has not complied with the
DEB orders. The plaintiff contends that the evidence before the court
establishes two examples of Consumers' Gas' non-compliance with
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the Board orders. The plaintiff points to the fact that the OEB orders
require Consumers ' Gas to compare the postmark on a payment
made by mail to the due date on the bill being paid. If the postmark
is later than the due date, an LPP is to be charged. Since 1991, CIBC
has processed Consumers' Gas ' bill payments and does not check the
postmarks at all , except for fewer than 1000 Large Volume Billing
customers. Prior to 1991, Consumers' Gas processed the bills in
house where it developed a practice of allowing a three-day grace
period before imposing the LPP, rather then checking the postmark.
Moreover, the plaintiff submits that another example of non
compliance is in Consumers' Gas' failure to charge LPPs to all of its
customers. The evidence established that the defendant does waive
all late payment penalties for its customers who are members of the
Golden Age Service, and other customers who are experiencing
financial difficulties. The plaintiff contends that because
Consumers ' Gas does not strictly comply with the OEB orders, the
defendant cannot rely on section 18.

[91] I cannot accede to the plaintiff's submission on this point. In
waiving the LPPs for certain customers and in creating an efficient
and manageable process, in which bills are recovered and penalties
are charged, the defendant has not failed to comply with the OEB
orders. There is nothing specific in the orders to suggest that the
postmarks must be checked, or that the current practice is inappro
priate. Moreover, the defendant pointed out that the OEB is aware of
its waiver program, and has on more than one occasion, commended
Consumers' Gas for .this program.

[92] The plaintiff's case is based entirely on the fact that the
defendant, in compliance with OEB orders, may have charged its
customers an illegal amount of interest-The plaintiff's submissions
regarding non-compliance are entirely contradictory to his claim. It
is clear that section 18 bars actions against individuals or companies,
like Consumers ' Gas who, in compliance with a Board order, have
acted or failed to act. In so far as the allegations raised by the plain
tiff are concerned, the defendant has acted in strict compliance with
the OEB orders in setting the LPP rate at 5% and in charging the
penalty sixteen days after the payment is due.

[93] Having found that section 18 is valid and intra vires the
provincial legislature and having found that compliance is not a
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relevant issue, I find that section 18 provides Consumers' Gas with
a complete defence to the plaintiff's claim for restitution.
The Validity of the Plaintiff's Claim in Restitution

(94] While I have found that the plaintiff's claim is an imper
missible collateral attack and is barred by section 18 of the OEBA,
I will, nonetheless, deal with the validity of the plaintiff's claim for
restitution. The courts have found that unjust enrichment exists
when the plaintiff establishes the following: (1) that there has
been an enrichment of the defendant; (2) that there has been a
corresponding deprivation of the plaintiff; and (3) that there is an
absence of a juristic reason for the defendant's enrichment. See
Peter v. Beblow, [1993] 1 S.C.R. 980 at 987, 101 D.L.R. (4th) 621.

[95] In the case at bar, the parties conceded that the plaintiff did
suffer a deprivation; however, they disagreed with respect to factors
(1) and (3). While both the plaintiff and the defendantmadeexten
sive submissions with respect to whether Consumers 'Gas benefits
from the collection of the late payment penalties, I find that the
defendant did and continues to benefit from the payment of the
LPPs. Simply stated, as a result of each LPP received by Consumers'
Gas, the company has more money than it had previously and
accordingly is enriched.

[96] While the plaintiff has satisfied me that there has been a
benefit to Consumers' ·Gas and a corresponding detriment to
Mr. Garland, there is a juristic reason for such an enrichment. In
Canada (Attorney General) v. Confederation Life Insurance Co.
(1995), 24 O.R. (3d) 717 (Gen. Div.), Justice Blair defines a "juris
tic reason" as "some underlying justification grounded in a legal or
equitable base". The defendant seeks and receives LPPs from its
customers pursuant to and in compliance with DEB orders. The
orders specifically authorize the defendant to charge the 5% penalty.
I find that the DEB orders are the juristic reason for the enrichment.
Neither the plaintiff nor any other party has sought to challenge
these orders, and as discussed above, the orders are valid and
binding if anduntil such time when they are reversed or invalidated.
By framing his case in such a way as to avoid challenging the rate
orders directly, the plaintiff has placed himself in a position where
he cannot meet the third element of the test for unjust enrichment,
namely the absence of a juristic reason for the enrichment.
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[97] The defendant and the intervener also raised a number of
alternative propositions with respect to the plaintiff's restitution
claim. Having already found that the claim must fail, because the
OEB orders provide a juristic reason for the enrichment, it is
unnecessary to deal with the change of position defence or with the
de facto doctrine.
Preservation Order

[98J In addition to seeking summary judgment on the validity of
his restitution claim, the plaintiff also sought a preservation order
regarding the LPPs collected while this action is pending. The
plaintiff submits that the balance of convenience favours granting a
preservation order since granting the order would cause little or no
prejudice to Consumers' Gas. In support of his position, the plaintiff
relies on the Supreme Court decision, Amax Potash Ltd., wherein
Justice Dickson held that the court has discretion to order a defen
dant to hold funds collected from the plaintiff with the right to use
such funds but with the obligation to repay them if the plaintiff is
successful.

[99] In light of the disposition on the balance of the other issues,
it is unnecessary for me to deal with the plaintiff's request for a
preservation order.
Conclusion

[100] It is clear from the scheme of the OEBA in general, and in
particular those sections dealing with exclusivity, the right of appeal
as of right on matters of law and jurisdiction, and the power to
review and reconsider, as well as section 18 (s . 25, OEBA, 1998)
that the Ontario Legislature intended for the OEB be immune from
collateral attack. The rate-setting function of the Board is at the
centre of its jurisdiction. The LPP, which is the subject of this
lawsuit, is an integral part of the OEB rate order. The rate order that
provides for the impugned LPP is still in force and the defendant is
obliged to comply with that order. The plaintiff has taken no steps to
attack that order directly, either before the Board or in the courts. It
is apparent, however, from the statement of claim in which the plain
tiff seeks a declaration and injunctive relief in respect of the LPP,
that the plaintiff is seeking to do indirectly what he has not done
directly, that is bring an end to all or part of the LPP, without
dealing with the source of the LPP, the rate order of the OEB.
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[101] If this court were to intervene, such an intervention would
oust the Board's jurisdiction, indeed obligation, to revisit the LPP in
the context of a fresh rate order so as to address the decision and
reasons of the Supreme Court of Canada as it relates to the impact of
section 347 of the Criminal Code. The DEB must address this
question, but it is entitled to do so within the scope of its jurisdiction
over rates and with the full participation of all parties affected by the
rate order. It is within the purview of the Board, and not this court,
to determine the manner in which the rate order and the LPP should
be refashioned in order to address squarely the reasons of the
Supreme Court. Any remedy which is deemed to be appropriate
ought to be dealt with as part of that process.

[102] If, however, the plaintiff is correct in his characterization of
!his lawsuit as one in sounding in contract, then the plaintiff runs
squarely into section 18 of the DEBA, which is fatal to this action.
But, in my view, any attempt to separate the LPP from the rate order
in this way is artificial.

[103] Finally, the plaintiff fails in his claim that he meets the
requirements of the test for unjust enrichment and consequent right
to restitution. The third element in the three-part test, the absence of
a juristic reason, cannot be met in the present circumstances
because the DEB order, which provides for the LPP, is still in full
force and effect. Because the plaintiff has chosen to formulate this
lawsuit as one which does not directly attack the DEB rate order
providing for the LPP he cannot overcome this obstacle to his claim
for restitution.

[104] For all of these reasons the action must be dismissed. The
parties may make brief written submissions with respect to costs
within 14 days of the release of these reasons.

Action dismissed.
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Garland v. The Corrauznea-s" Gas Com.pany Li:m.ited;
Toronto Hydro-Electric System. Lim.ited, Intervenor

127

[Indexed as: Garland v. Consumers' Gas Co.]

Court ofAppeal for Ontario, McMurtry C.J.O., Borins and
MacPherson JJ.A. December 3, 2001

Restitution - Unjust enrichm.ent - Benefit - Absence of juristic rea
son for enrichm.ent - Gas utility charging late paym.ent penalties pursu
ant to authorization given by Energy Board - Charges contrary to
crhninal interest rate provisions of the Crhninal Code - Plaintiff bring
ing intended class action for repay:m.ent of late paym.ent penalties 
Receipt of charges not constituting benefit upon which to base clahn for
unjust enrichm.ent - Board authorization being juristic reason for
enrichm.ent - Claim for unjust enrichm.ent dismissed on m.otion for
summary judgment.

Gordon Garland commenced an intended class proceeding against Consumers'
Gas Company Limited ("CG"), a natural gas public utility, seeking payment of
$112 million. His claim was that CG had been unjustly enriched by charging and
collecting late payment penalties from consumers since 1981. He alleged that the
charges were illegal as contrary to the criminal interest rate provisions of s. 347
of the Criminal Code, RB.C. 1985, c. C-46. The question of the illegality of the
charges was considered first and, reversing the judgments of the lower courts, the
Supreme Court of Canada ruled that s. 347 did apply to the late payment penal
ties. The Supreme Court remitted the case to the Superior Court of Justice for a
determination of whether CG had a defence to the proposed class action based on
the facts that the rates charged by CG were regulated by the Ontario Energy
Board and CG was prohibited from selling its gas except in accordance with an
order of the Board.

On motions for summary judgment by both parties, Winkler J. dismissed CG's
arguments that it had a "regulated industries defence" or a defence based on s. 15
of the Criminal Code, which insulates from criminal liability acts in obedience of
a de facto sovereign authority. However, Winkler J. ruled that Garland's claim
should be dismissed with costs because: (1) it was an impermissible collateral
attack on the orders of the Board; (2 ) the Board's orders were a valid juristic rea
son for the alleged unjust enrichment; and (3 ) s . 18 of the Ontario Energy Board
Act, RS.O. 1990, c. 0.13 (now s . 25 of the Ontario Energy Board Act, 1998, S.O.
1998, c. 15, Schedule B ("OEBA") insulated CG from liability.

Garland appealed and, in the appeal, Toronto Hydro-Systems, which was a
defendant in similar proceedings, was granted leave to intervene. The Law Foun
dation of Ontario was a party to the appeal by virtue of rule 12.04(3) of the Rules
of Civil Procedure, RRO. 1990, Reg. 194 because it was responsible for paying
the costs award. It asked that the costs award be overruled.

Held, the appeal on the merits should be dismissed and the appeal as to the
costs award should be allowed.

Per McMurtry C.J.O. (MacPherson J.A. concurring): In reaching his conclu
sion that Garland's claim should be dismissed as an impermissible collateral
attack on the Board's authority, Winkler J. reasoned that the Board had exclu
sive jurisdiction and the court did not have jurisdiction to entertain the plain
tiff's claim. This reasoning was incorrect. There was no collateral attack.
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Garland was not challenging the merits or the legality of the Board order and
was not attempting to raise a matter that had been dealt with in a Board hearing.
The proposed class action was not a collateral attack but rather was based on the
principles of unjust enrichment and raised issues over which the courts have
jurisdiction and the Board did not.

Winkler J. was wrong in concluding that what is now s. 25 of the OEBA, for
merly s. 18, provided grounds to dismiss Garland's action. Section 25 provides
that an order of the Board is a defence to any proceedings insofar as the act or
omission that is the subject of the proceeding is in accordance with the order.
Legislative provisions restricting a citizen's rights of action attract a strict inter
pretation. It is unreasonable to assume that the legislature would have contem
plated that an order of the Board could mandate criminal conduct. While the
wording was very broad, it could not be interpreted to provide a defence to an
action for restitution arising from a Board order authorizing conduct that is con
trary to the Criminal Code.

Section 15 of the Criminal Code also did not provide a defence for CG. The
defence is largely irrelevant in modern times, and Winkler J. was correct in
rejecting it.

The "regulated industries defence", which has been considered in cases regard
ing the application of federal competition law to provincially regulated industries,
did not provide a defence for CG. The cases did not support the proposition that a
party operating in a regulated industry can act directly contrary to the Criminal
Code.

However, Garland's unjust enrichment claim was not valid. The elements of
this claim are: (1) an enrichment of the defendant; (2) a corresponding depriva
tion of the plaintiff; and (3) an absence of a juristic reason for the defendant's
enrichment. It was conceded, however, that Garland suffered a deprivation. He
failed to establish the other two elements of the claim. The receipt oflate payment
penalties did not confer a benefit on CG. While normally the receipt of money is a
benefit, it was necessary to consider the role played by the charges in the regula
tory context of the case. Had a lower amount ofrevenue been recoverable from the
late payment penalties, then the amount recovered in other rates would have
been higher in order to recoup the overall revenue requirements of CG. The
receipt of the penalty charges was not an enrichment capable of giving rise to a
restitutionary claim.

Assuming, however, that this analysis was wrong and the receipt of the pay
ments was an enrichment, there was a juristic reason for the enrichment. Moral
and policy questions are properly considered under the juristic reason branch of
the claim. It was necessary to consider not only what is fair to the plaintiff but
also what is fair to the defendant. In this regard, it was necessary to consider the
statutory regime in which CG operated. It would be contrary to the equities of
this case to require CG to repay late-paying customers all late payment charges
collected since 1981, which a provincial authority ordered it to collect and which
were taken into account by the Board in making its rate orders. Accordingly,
Garland's action and his appeal should be dismissed.

Turning to the matter of costs, there were several circumstances that war
ranted overturning the order that Garland should pay costs. First, the effect of
this order is to require him to pay the costs of his successful appeal to the
Supreme Court of Canada. Second, although CG was ultiInately successful, it
failed on five of the defences it raised. Finally, the proceedings raised novel issues.
These factors warranted each party bearing its own costs.
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Per Borins, J.A. (dissenting): The appeal should be allowed and the judgment
summarily dismissing Garland's claim should be set aside. In the context of the
appellate review of a summary judgment, the issue in this appeal was whether
the motion judge erred in law or made a material error in the appreciation of the
facts in finding: (1 ) that CG sustained a benefit through the receipt of the late
payment penalties and (2) that the rate orders of the Board constituted a juristic
reason that permits CG to retain the payments. In this regard, there was no rea
son to interfere with the finding that Consumers' Gas obtained a benefit or was
enriched. The motion judge found that as a result of the each late payment pen
alty, the company had more money that it had previously and was enriched. This
finding was supported by the evidence and the authorities and was not based on a
material error in the appreciation of the facts. However, the motion judge erred in
law in finding that the rate orders of the Board constituted a juristic reason for
CG's retention of the late payment penalties. In making this finding, the motion
judge failed to consider the effect on the rate orders of the Supreme Court of
Canada's decision that the charges in interest within the meaning of s. 347 of the
Criminal Code and is subject to the law's prohibition against requiring or receiv
ing interest at a criminal rate. In light of the court's decision, the rate orders
ceased to have any legal effect and could not provide a juristic reason for the
enrichment. Moreover, to conclude that the rate orders constituted a juristic rea
son permitted the orders of a provincial regulatory authority to override federal
criminal law and would remove a substantial reason for compliance with s. 347.
To say that the rate orders permitted CG to retain the late payment penalties
would be to achieve a result contrary to the federal paramountcy doctrine and to
the authorities that have applied s. 347 in relation to commercial obligations.
And, it would be to permit CG to profit from its own wrongdoing.
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Fred D. Cass, for respondent.
Alan H. Mark and Julie Rosenthal, for intervenor Toronto

Hydro-Electric System Ltd.

McMURTRY C.J.O. (MACPHERSON J.A. concurring):

Introduction

[1] This appeal arises from an intended class proceeding
started in 1994 by the plaintiff, Gordon Garland, against the
gas distribution company, Consumers' Gas Company Limited
("Consumers' Gas" or "CG"). The plaintiff seeks a restitutionary
payment of $112 million, representing late payment penalties
("LPPs" or "LPP") paid by over 500,000 of CG's customers since
1981. The plaintiff's personal claim is for the sum of $75, repre
senting the approximate amount that he and his wife paid in
LPPs to Consumers' Gas. The plaintiff also seeks declaratory
relief in the form of a declaration that the LPP charged by
Consumers' Gas offends s. 347 of the Criminal Code, R.S.C.
1985, c. C-46, is illegal, and need not be paid by the proposed
plaintiff class. The rates and payment policies of Consumers'
Gas, including its LPP, are governed by the Ontario Energy
Board ("Board").

[2] The basis for the intended class action is the plaintiff's con
tention that s. 347 of the Criminal Code, which came into effect
on April 1, 1981,1 applies to the LPP. Section 347 makes it an
offence to receive a payment at a criminal rate of interest,
which is defined as an effective annual rate of interest that
exceeds 60 per cent. CG's customers who fail to pay their gas bills
by a specified due date are charged an LPP of five per cent of the
unpaid charges for the month. Actuarial evidence indicates that
the vast majority of late-paying customers pay their bills within a
time period during which the interest rate represented by the
LPP is greater than 60 per cent per year.

[3] The issue raised by the plaintiff as to whether s. 347 of the
Criminal Code applies to the LPP charged by Consumers' Gas
has already proceeded through the courts. In 1998, the
Supreme Court of Canada accepted the plaintiff's contention
that s. 347(1)(b) of the Criminal Code applies to the LPP: Gar
land v. Coneurners' Gas Co., [1998] 3 S.C.R. 112, 165 D.L.R. (4th)
385. The Supreme Court remitted the case to the Ontario Court
(General Division), now the Ontario Superior Court ofJustice, for
a determination of the validity of various defences raised by CG

1 Formerly s. 305.1 of the Criminal Code.
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to the proposed class action. These defences are premised on the
fact that the Board prescribes the LPP in its rate orders.

[4] Justice Winkler presided over these proceedings. In a deci
sion dated April 19, 2000 and now reported at (2000), 185 D.L.R.
(4th) 536 (Ont. S.C.J.), he determined that there are three rea
sons why the plaintiff's proposed action cannot succeed, even
though s. 347 applies to the LPP:

1. The action constitutes an impermissible collateral attack on
the orders of the Board, which authorized the LPP charged
byCG.

2. The plaintiff's claim for restitutionary relief cannot succeed
because the Board's orders represent a valid juristic reason
for the enrichment created by the LPP.

3. Section 18 of the Ontario Energy Board Act, R.S.O. 1990,
c. 0.13 [now s. 25 of the Ontario Energy Board Act, 1998,
S.O. 1998, c. 15, Sched. B] insulates CG from liability.

[5] Winkler J. ordered that the action be dismissed.
[6] The plaintiff asks this court to set aside Winkler J.'s deci

sion. He also seeks leave to appeal Winkler J.'s decision dated
May 15, 2000 (reported at [2000] O.J. No. 1684), in which costs of
the action were awarded to Consumers' Gas to be paid by the
plaintiff on a party and party basis.

[7] Toronto Hydro-Electric Systems (''Toronto Hydro") was
granted leave to intervene in this appeal as a friend of the court.
Toronto Hydro's interest in the proceeding arises from its position
as a defendant in two other proceedings under the Class Proceed
ings Act, 1992, S.O. 1992, c. 6 involving issues related to late pay
ment charges. Toronto Hydro supports the position of CG that
the plaintiff's action was properly dismissed by the motions
judge.

[8] The Law Foundation of Ontario is a party to this appeal by
virtue of rule 12.04(3) of the Rules of Civil Procedure, R.R.O.
1990, Reg. 194. It is providing the plaintiff with funding for this
action and is thus responsible for paying the costs award. The
Law Foundation asks this court to overrule the costs award
against the plaintiff.

[9] For the reasons that follow, I do not agree with Winkler
J.'s ruling that the plaintiff's action is a collateral attack on the
Board orders, nor do I agree that the provisions of the Ontario
Energy Board Act constitute a bar to the proposed class action.
I would also allow the plaintiff's appeal from Winkler J.'s costs
order. However, I agree with Winkler J.'s holding that the
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plaintiff's claim for restitutionary relief, which is based on the
principle of unjust enrichment, cannot succeed. I am of the
view that two of the three elements of the cause of action for
unjust enrichment cannot be established by the plaintiff.

Factual Background

[10] Consumers' Gas is regulated by the Board pursuant to the
Ontario Energy Board Act, 1998 ("OEBA") and the Municipal
Franchises Act, R.S.O. 1990, c. M .55. Section 36(1) of the OEBA2

prohibits CG from selling its gas except in accordance with an
order of the Board. Section 126(1)(c) makes it an offence for CG to
impose rates and charges other than those approved by the
Board.3 Section 36(2) of the OEBA4 provides that the Board may
make orders approving or fixing just and reasonable rates for the
sale of gas. "Rate" is defined in s. 3 to mean "a rate, charge or
other consideration and includes a penalty for late payment". The
Board typically holds rate hearings on an annual basis at which
it sets the rate that CG may charge for gas, including the LPP.

[11] From 1981 to 1989, the Board's rate orders pertaining to
CG included the following LPP clause:

PENALTY FOR LATE PAYMENT

When payment in full is not made within sixteen (16) days of the date of
mailing, or hand delivery of the bill, a penalty offive per cent (5 [per cent]) of
the current amount billed shall be levied. Where payment is made by mail,
payment will be deemed to be made on the date postmarked.

[12] From 1989 onwards, the Board orders have contained or
adopted by reference the provisions of the CG's Handbook ofRates
and Distribution Services, which states with respect to the LPP:

Payment in full should be received by the Company, or by an institution
authorized by the Company to accept payments on its behalf, on or before the
due date specified in the monthly bill, which date is at least ten (10) days (six
teen (16) days in the case of Rates 1, 2, 6 and 9), after the date of rendering
the bill. A penalty of five (5) per cent of the unpaid portion of the current
amount billed shall be added to the amount due ifpayment is not received as
outlined above. When payment is mailed, the penalty will be added if the
postmark on the envelope containing such payment is later than the due date.

[13] The Board implemented the LPP in 1975 following an
application by CG. The Board observed that the primary purpose
of the LPP is to encourage customers to pay their bills promptly,

2

3

4

Section 19(8) of OEBA, R.S.O. 1990, c. 0.13 ("former OEBA").

Section 34(1) of the former OEBA.

Section 19(1) of the former OEBA.
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thereby reducing the cost to CG of carrying accounts receivable.
The Board concluded that such costs, as well as collection costs
related to late payments, should be borne by the customers that
caused them. The Board rejected the alternative of imposing a
daily interest charge on overdue accounts, concluding that it
would not provide sufficient incentive to pay bills on a timely
basis and might result in higher collection costs. The Board rec
ognized that if a bill is paid shortly after the due date, the LPP
can be shown to represent a very high rate of interest: see Gar
land v. Coneurners' Gas Co. Ltd., supra, at pp. 119-20 S.C.R.

[14J Because the LPP is a one-time charge, the effective rate of
interest that it represents depends on when the customer pays
an overdue bilL The actuarial evidence presented by the plaintiff
shows that the vast majority of late-paying customers pay within
a time period during which the interest rate represented by the
LPP is greater than 60 per cent per year.

[15J The intervenor, Toronto Hydro, has been regulated by the
Board since the OEBA was amended in 1998, previously having
been regulated by Ontario Hydro. Like CG, Toronto Hydro levied
an LPP in the amount of five per cent of the amount of a cus
tomer's bill. Beginning in July 2000, however, Toronto Hydro
stopped levying this LPP and with the Board's approval began
charging interest at the rate of 1.5 per cent per month on overdue
amounts.

History ofProceedings

[16] This is the second appeal to this court, in the second round
of interlocutory proceedings related to the proposed class action.
The first round began in 1995 when both parties moved for sum
mary judgment before Winkler J. The plaintiffhad also brought a
motion for certification of a class proceeding pursuant to the
Class Proceedings Act and a motion seeking a preservation
order. By agreement, the issue whether s . 347 of the Criminal
Code applies to the LPP was argued first. The parties agreed
that if s. 347 did not apply, the action could not succeed.

[17J The relevant parts of s. 347 of the Code state:

347(1) Notwithstanding any Act of Parliament, every one who

(a) enters into an agreem.ent or arrangem.ent to receive interest at a
criminal rate, or

(b) receives a paym.ent or partial paym.ent of interest at a criminal
rate, is guilty of

(c) an indictable offence and is liable to im.prisonm.ent for a term. not
exceeding five years, or
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136 ONTARIO REPORTS 57 O.R. (3d)

(d) an offence punishable on summary conviction and is liable to a fine
not exceeding twenty-five thousand dollars or to imprisonment for
a term not exceeding six months or to both.

(2) In this section,

«credit advanced" means the aggregate of the money and the monetary value
of any goods, services or benefits actually advanced or to be advanced under
an agreement or arrangement minus the aggregate of any required deposit
balance and any fee, fine, penalty, commission and other similar charge or
expense directly or indirectly incurred under the original or any collateral
agreement or arrangement;

"criminal rate" means an effective annual rate of interest calculated in accor
dance with generally accepted actuarial practices and principles that
exceeds sixty per cent on the credit advanced under an agreement or
arrangement;

"interest" means the aggregate of all charges and expenses, whether in the
form of a fee, fine, penalty, commission or other similar charge or expense or
in any other form, paid or payable for the advancing of credit under an
agreement or arrangement, by or on behalf of the person to whom the credit
is or is to be advanced, irrespective of the person to whom any such charges
and expenses are or are to be paid or payable, but does not include any
repayment of credit advanced or any insurance charge, official fee, overdraft
charge, required deposit balance or, in the case of a mortgage transaction,
any amount required to be paid on account of property taxes;

(3) Where a person receives a payment or partial payment of interest at a
criminal rate, he shall, in the absence of evidence to the contrary, be deemed
to have knowledge ofthe nature of the payment and that it was received at a
criminal rate.

(7) No proceedings shall be commenced under this section without the con
sent of the Attorney General.

[18] After hearing argument on the application of s. 347, Winkler
J. adjourned the balance of the hearing. In reasons reported at
(1995), 22 O.R. (3d) 451, 122 D.L.R. (4th) 377 (Gen. Div.), he held
that s. 347 did not apply to the LPP and dismissed the entire action.
He concluded that the paym.ent of the LPP could not give rise to an
offence under s. 347 because it was a voluntary act within the
meaning of the Supreme Court of Canada's decision in Nelson v.
C.T.C. Mortgage Corp., [1986] 1 S.C.R. 749,29 D.L.R. (4th) 159, affg
(1984), 16 D.L.R. (4th) 139, 59 B.C.L.R. 221 (CA). His decision was
affirmed by this court on the basis that Nelson was dispositive:
(1996),30 O.R. (3d) 414, 155 D.L.R. (4th) 671 (C.A.).

[19] In a majority judgment written by Major J., the Supreme
Court of Canada overturned this court's decision and decided the
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GARLAND V. CONSUMERS' GAS CO. (McMurtry C.J.O.) 137

threshold issue in favour of the plaintiff. The majority held that
the LPP imposed by CG represents interest charges within the
meaning of s. 347(2). It then ruled that s. 347(1)(a) is not applica
ble to the LPP because the contracts between CG and its custom
ers do not on their face require the payment of interest at a
criminal rate. However, in its central ruling, the majority
rejected the view that payment of the LPP is a voluntary act
within the meaning ofNelson. Major J. concluded that the receipt
by CG of the LPP falls within the scope of s. 347(1)(b).

[20] The next round of proceedings in this action took the form
of another set of competing motions for summary judgment,
which were also heard by Winkler J. He held a case management
conference at which time he expressed his preference for hearing
the issues arising from the motions in instalments. Counsel
accordingly agreed to limit the next hearing to the following six
Issues:

(i) whether the plaintiff is entitled to a preservation order;

(li) whether the plaintiffhas a valid claim for restitution;

(iii) whether s. 18 of the former OEBA [now s. 25 of the OEBA]
is a complete defence to the action;

(iv) whether the "regulated industries defence", which provides
that a valid regulatory statute cannot be contrary to the
public interest, is a complete defence to the action;

(v) whether s. 15 of the Criminal Code, which insulates from
criminal liability acts in obedience to laws of a de facto sover
eign authority, provides a complete defence to the action; and

(vi) whether the action is an impermissible collateral attack on
the orders of the Board.

[21] It was contemplated that there would be two further hear
ings to deal with the balance of the issues, including whether the
plaintiffwas entitled to declaratory and injunctive relief.

[22] Further hearings were not held, however, because Wmkler
J. again dismissed the plaintiff's action. He held that there were
three reasons the plaintiff's action could not succeed:

(i) The plaintiff's claim is an impermissible collateral attack on
the orders of the Board.

(ii) Section 18 of the former OEBA [now s. 25] insulates CG
from Iiability;
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138 ONTARIO REPORTS 57 O.R. (3d)

(iii) The claim for restitutionary relief cannot succeed because
the Board orders that approved the LPP represent a valid
juristic reason for the enrichment created by the LPP.

[23] Winkler J. rejected the regulated industries defence and
the defence based on s. 15 of the Criminal Code. In light of the
disposition dismissing the action, he considered it unnecessary to
deal with the plaintiff's request for a preservation order.

Issues

15 of the Criminal Code afford a defence to the

2. Does s.
action?

3. Does s.
claim?

[24] I would frame the issues on this appeal as follows:

1. Do the courts have jurisdiction to entertain the proposed
claim against CG or does the Board have exclusive jurisdic
tion over this dispute?

25 of the DEBA constitute a defence to the class

4. Does the "regulated industries defence" afford a defence to
the claim?

5. Do the class members have a valid claim to restitution of
the LPPs collected by CG?

6. Is the plaintiff entitled to a preservation order?

7. Should this court decide the plaintiff's claims for declara
tory and injunctive relief?

8. Did the motions judge err in awarding costs ofthe action to CG?

Analysis

Issue 1: Do the courts have jurisdiction to entertain the pro
posed claim against CG or does the Board have exclusive
jurisdiction over this dispute?

[25] Winkler J. held that the plaintiff's claim is an impermissi
ble and inappropriate collateral attack on the Board's rate orders.
The source of the Board's jurisdiction over the essence of the
plaintiff's action, according to the motions judge, lies in the
Board's exclusive jurisdiction to fix the LPP as part of its rate-set
ting function under the DEBA. The LPP was sanctioned by the
Board and is an inextricable part of the rate for gas: a variation of
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the LPP will affect revenue levels of the utility company, which in
turn will affect the determination of the appropriate rate. The
motions judge concluded that the courts have no jurisdiction to
entertain the plaintiff's claim, since the legislature has given
exclusive jurisdiction over rates, including penalties for late pay
ment, to the Board. In this regard, s. 19(6) of the OEBA states:
"The Board has exclusive jurisdiction in all cases and in respect of
all matters in which jurisdiction is conferred on it by this or any
other Act." Winkler J. ruled that the plaintiff should have availed
himself of the appeal and review mechanisms available under the
OEBA to challenge the Board orders directly rather than bringing
his complaint to the courts. He concluded at p. 562 D.L.R.:

[T]his matter, while framed as a private dispute between two contractual
parties, is in reality an impermissible collateral attack on the validity of
OEB [Board] orders. The LPPs arise out of the Board's orders and are an
inextricable part of the rates set at the Board hearings. It would be inappro
priate for the court to engage in an extensive analysis and interpretation of
matters that fall squarely within the jurisdiction and authority of the OEB.
Since the LPPs are authorized by the OEB, the Board is in the best position
to deal with the LPPs and with the plaintiff's request. Whether the plaintiff
should be granted a remedy, and the manner in which that remedy should be
effected, are all matters of policy over which the Board has exclusive juris
diction. The decision of the Supreme Court with respect to the validity of the
LPPs in light of section 347 of the Criminal Code, provides the Board with
ample legal guidance to deal with the matter.

[26] The motions judge said, in the alternative, that, even ifthe
court had jurisdiction to deal with the matter, he would decline to
exercise this jurisdiction and would defer the matter to the Board
to allow it to address the effects of the illegal LPPs in whatever
manner it deems appropriate.

[27] I would first observe that the motions judge's alternative
holding overlooks that the Board has exclusive jurisdiction in
respect of all matters in which it has jurisdiction, pursuant to
s. 19(6) of the OEBA. Accordingly, there can be no issue of concur
rent jurisdiction in the courts and the Board.

[28] The nature of the claim and the basis for the relief sought
in this class action are derived from principles of restitution: the
essential character of the dispute concerns a restitutionary issue
arising from the receipt by CG of LPPs for the past 20 years. The
proposed class action is not a collateral attack on the rate orders
of the Board but rather is a claim based on unjust enrichment for
the return to CG's customers of moneys that the plairrtiff says
were illegally collected and retained by CG. As such, the action
raises an issue over which the courts have jurisdiction.

[29] This case is distinguishable from R. v. Consolidated May
bruri Mines Ltd., [1998] 1 S.C.R. 706, 158 D.L.R. (4th) 193 and
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R. v. Al Klippen Ltd., [1998] 1 S.C.R. 737, 158 D.L.R. (4th) 219,
which were cited by the motions judge. In those cases, the appel
lants were the subject of orders made by provincial regulatory
authorities which the appellants had failed to obey. Rather than
make use of the available statutory right to appeal those orders
to the appropriate administrative tribunal, the appellants
instead chose to attack the merits of the orders in subsequent
penal proceedings instituted against them because of their lack of
compliance. The Supreme Court of Canada concluded that such a
course of action was an impermissible collateral attack on the
administrative orders having regard to the following factors: the
wording of the statute under the authority of which the order was
issued, the purpose of that legislation, the availability of an
appeal, the kind of collateral attack in light of the expertise of the
tribunal and the penalty on a conviction for failing to comply with
the order.

[30J Unlike in Maybrun Mines and Klippen, in the instant
case, the Board's orders were not directed at the plaintiff and
there is no issue of non-compliance on the plaintiffs part. The
motions judge did not note this significant distinction before con
sidering the Maybrun factors as to whether a collateral attack is
permissible. The Board orders bind CG and that fact may under
mine or pro-vide a defence to all or part of the plaintiff's restitu
tionary claim, as will be discussed below. But the fact that the
intended defendant is bound by the order of a provincial regula
tory authority does not mean that the plaintiff's action is a collat
eral attack on the order. The plaintiff has not challenged the
merits or the legality of the Board order in his statement of
claim. Rather, the plaintiff is seeking restitution of moneys col
lected from him by a party acting under the authority of the
Board order. In these circumstances, the collateral attack doc
trine does not apply.

[31J The decision in Sprint Canada Inc. v. Bell Canada (1997),
79 C.P.R. (3d) 31 (Ont. Gen. Div.), affd (1999), 86 C.P.R. (3d) 285,
116 a.A.C. 296, relied on by the motions judge, is also distin
guishable. There, the collateral attack doctrine was applied to
dismiss an action at common law brought by the plaintiff, Sprint
Canada, for damages arising from the very complaint that had
been the subject of a detailed hearing before the Canadian Radio
television and Telecommunications Commission ("CRTC"). In dis
missing the action, MacPherson J., then sitting in the Ontario
Court (General Division), observed that Sprint's proposed action
covered the same subject matter as did the CRTC decision. He
also noted that Sprint could have sought "damages-like" compen
sation from the CRTC, pursuant to its very broad jurisdiction to
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grant relief under s. 60 of the Telecommunications Act, S.C. 1993,
c. 38. That section provides: "The Commission may grant the
whole or any portion of the relief applied for in any case, and may
grant any other relief in addition to or in substitution for the
relief applied for as if the application had been for that other
relief." Having forgone this opportunity, Sprint could not later
seek compensation in a different forum. In upholding MacPher
son J.'s decision, this court agreed that Sprint's action raised the
same issue that had been before the CRTC and was thus an
impermissible collateral attack on the CRTC's decision.

[32] In contrast, the plaintiff here is not attempting to raise a
matter that has been dealt with in a Board hearing. Also,
unlike in Sprint, it is not at all clear that the Board has statu
tory power to make the type of compensatory order sought by
the plaintiff. Section 36(2) of the OEBA permits the Board to
"make orders approving or fixing just and reasonable rates for
the sale of gas ...". Section 23 permits the Board in making an
order to "impose such conditions as it considers proper" and pro
vides that "an order may be general or particular in its applica
tion." But the Board's jurisdiction to :fix rates for gas and to set
penalties for late payment; does not empower it to impose a resti
tutionary order of the type sought by the plaintiff. The Board's
power to:fix rates is forward-looking, while the subject matter of
this dispute is primarily about an alleged unjust enrichment
related to the level at which the LPP has been set since 1981.

[33] The conclusion that the plaintiff's action is not an imper
missible collateral attack is supported by the fact that the statu
tory scheme of the OEBA does not contemplate resolving the
dispute between the class members and CG, nor does it provide an
adequate adjudicative mechanism for resolving the private law
claim that is prompted by the Board's rate order. While the Board's
practice permits an individual to apply for intervenor status at
rate hearings, nothing in the OEBA permits a member of the pub
lic to commence a proceeding before the Board. The Board's Rules
ofPractice and Procedure provide that anyone who is not a party
to a Board proceeding must obtain leave from the Board to bring a
motion to review or rehear any matter or to vary any Board order.5

It is open to the Board at a rate hearing to refuse a request by
members of the public to raise the issue of receiving compensation
from CG for its receipt of illegal LPPs since 1981.

[34] Allowing the plaintiff to bring this action in the courts
does not encroach on the Board's exclusive jurisdiction over

5 Rules 62.01 and 63.02 of the Board's Rules ofPractice and Procedure.
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setting the LPP. Regardless of the success of the plaintiff's claim
for restitutionary relief, the Board will need to design a new pen
alty for late payments that does not have the capacity to result in
a contravention of s . 347(I)(b). The Board, quite properly, has
advised that it will await the court's resolution of these proceed
ings before addressing the LPP issue: see Board statement in
E.B.R.O. 499 (30 November 1998).

Issue 2: Does s. 25 of the OEBA constitute a defence to the
class action?

[35] Section 25 of the OEBA states:

25. An order of the Board is a good and sufficient defence to any proceeding
brought or taken against any person in so far as the act or omission that is
the subject of the proceeding is in accordance with the order.

[36] Section 18 of the former OEBA is to the same effect:

18. An order of the Board is a good and sufficient defence to any action or
other proceeding brought or taken against any person in so far as the act or
omission that is the subject of such action or other proceeding is in accor
dance with the order.

[37] The motions judge held that even if the plaintiff is right
that the claim against CG is not an impermissible collateral
attack on the Board's rate order, s. 18 nonetheless bars his action
because CG acted in compliance with the Board's order in apply
ing the LPP. In coming to this conclusion, the motions judge
rejected the plaintiff's submission that permitting CG to rely on
s. 18 in this instance is contrary to the intention of the Ontario
legislature because it effectively permits CG to retain the pro
ceeds of crime. The motions judge considered it a misnomer to
refer to proceeds of crime in civil proceedings and commented
that no criminal proceedings have been contemplated. In addi
tion, he did not accept the plaintiff's submission that interpreting
s. 18 as barring the plaintiff's claim interferes with the federal
power over criminal law and interest. He concluded that any
interference is clearly an incidental effect and does not go to the
pith and substance of s. 18. Finally, the motions judge rejected
the plaintiff's argument that CG cannot rely on s. 18 because it
did not strictly comply with the Board orders. He found that CG
acted in strict compliance with the central elements of the Board
orders in setting the LPP rate at five per cent and in imposing
that penalty 16 days after the payment is due.

[38] Before this court, the plaintiff placed considerable weight
on the argument that CG failed to act in accordance with the
Board orders and, thus, cannot rely on s. 18 because that section
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makes a Board order a defence to a proceeding only "insofar as
the act or omission that is the subject of the proceeding is in
accordance with the order" (emphasis added by the plarntiff). The
plaintiff argues that the Board orders required that the post
marks on payments made by mail had to be checked to determine
if the LPP applied. The plaintiff points to evidence that since
1991, the Canadian Imperial Bank of Commerce ("CIBC") has
processed bill payments on behalf of CG and does not individu
ally check the postmarks on payments by mail, except for those of
large volume billing customers. The CIBC service manual states
the following with respect to ordinary payments:

The system will determine whether a payment is late or on-time based on
the system processing date, the due date on the remittance stub and the
grace period table. Initially, the grace period table will be set for 3 business
days for all mail.

[39] Before 1991, CG processed bills itself and the plaintiff con
tends that it developed a practice of allowing a variable grace
period of up to three business days before imposing the LPP,
rather than checking the postmarks of each payment sent by
maiL The state of the evidentiary record regarding the practice
before 1991 does not permit a finding on this point, since there is
also evidence suggesting that CG did examine postmarks
between 1981 and 1991.

[40] CG is also said to depart from the Board orders by waiving
the LPP for all "Golden Age Service" customers and for about 650
other customers who are experiencing financial difficulties. The
Board has not specifically authorized either waiver program.

[41] In my view, the non-compliance argument does not affect
the applicability ofs. 25 of the OEBA in this case. In waiving the
LPP, CG was refraining from receiving interest that was capable
of contravening the Criminal Code. This form of non-compliance
does not assist the proposed plaintiff class. In applying a three
day grace period, CG may on occasion have imposed the LPP
even though the postmark on the payment was in compliance
with the due date prescribed by the Board order. This scenario is
possible because a delay in mail delivery could have exceeded the
three-day grace period.

[42] I do not agree with the plaintiff that the non-compliance
by CG with this element of the Board's order destroys the founda
tion for its s. 18 defence. The evidence does not show the fre
quency with which CG imposed the LPP when it should not have.
Moreover, the essence of the plaintiff's complaint is not that CG
imposed the LPP when the repayment period had not elapsed,
but that the LPP is illegal even when it is applied in accordance
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with the Board order. It does not follow that because on occasion
CG may have failed to be in strict compliance with the Board's
order, it is not entitled to rely on s. 18 for the instances when it
did comply.

[43] The plaintiff next submits that there is no precedent for
interpreting a general provision like s. 18 of the OEBA as a bar to
civil claims resulting from criminal acts. He further argues that
the wording of s. 18 would need to be more explicit to be read as
barring civil recovery in the circumstances of this case.

[44] In response, Consumers' Gas points to the Divisional
Court's decision in Union Gas Ltd. v. Dawn (Township) (1977), 15
O.R. (2d) 722, 2 M.P.L.R. 23, where that court interpreted the
OEBA as indicating the legislature's intent to vest the Board
with the widest powers to control the supply and distribution of
natural gas to the people of Ontario "in the public interest". The
Divisional Court concluded that s. 18 of the former OEBA pre
cludes a municipality from enacting a by-law that would affect
the production, transmission or storage of natural gas.

[45] But Union Gas does not speak to whether s. 18 was
intended to act as a defence to a civil action arising from conduct
prohibited by the Criminal Code. The provincial legislature has
constitutional jurisdiction to place restrictions on the right of
members of the public to bring civil proceedings. Examples of the
exercise of this jurisdiction are found in provincial statutes pre
scribing limitation periods and in provisions prohibiting proceed
ings for damages against Crown employees for acts done in good
faith in the execution or intended execution of duty: see, for
example, Agricorp Act, 1996, S.O. 1996, c. 17, Sched. A, s. 9(1);
Building Code Act, 1992, S.O. 1992, c. 23, s. 31; Child and Family
Services Act, R.S.O. 1990, c. C.11, s. 15(6).

[46] Legislative provisions restricting a citizen's rights of action
attract a strict interpretation. This principle is based on the
authority of Berardinelli v. Ontario Housing Corp. (1978), [1979]
1 S.C.R. 275 at p. 280, 90 D.L.R. (3d) 481, where Estey J. said the
following about interpreting a limitation period:

Section 11 [of the Public Authorities Protection Act], being a restrictive
provision wherein the rights of action of the citizen are necessarily circum
scribed by its terms, attracts a strict interpretation and any ambiguity
found upon the application of the proper principles of statutory interpreta
tion should be resolved in favour of the person whose r:j.ght of action is
being truncated.

[47] In Ukrainian (Fort William) Credit Union Ltd. v. Nesbitt,
Burns Ltd. (1997), 36 O.R. (3d) 311, 152 D.L.R. (4th) 640 (C.A),
leave to appeal granted [1998] 1 S.C.R. vii, 228 N.R. 97n,
declared moot January 18, 1999 (S.C.C. Bulletin 1999 at 117),
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Osborne J.A., as he then was, concluded that the principle articu
lated by Estey J. applies not only to a limitation period, but also
to a statutory provision that limits the right to sue.

[48] It is unreasonable to assume that the legislature would
have contemplated that an order of the Board could mandate
criminal conduct. I do not agree with the motions judge's conclu
sion at p. 571 D.L.R. that s. 18 "directly contemplates the issue
before the court in this action". The wording of s. 18 is very broad,
but I am unwilling to interpret it as providing a defence to an
action for restitution arising from a Board order authorizing con
duct that is contrary to the Criminal Code.

[49] The appellant argues that even if the legislature intended
s. 25 to bar civil claims based on a contravention of the Criminal
Code, the paramountcy doctrine would render s. 25 ineffective to
achieve that result. He contends that there is an express contra
diction between s. 347 of the Criminal Code and s. 25 of the
OEBA as contemplated in Multiple Access Ltd. v. McCutcheon,
[1982] 2 S.C.R. 161, 138 D.L.R. (3d) 1, stating in his factum that
"the legal system cannot simultaneously provide that interest in
excess of 60 [per cent] cannot under any circumstances be
received (under federal law) and that the receipt of such interest
is either permissible or required (under provincial law)."

[50] Were CG to rely on s. 25 as a defence to criminal proceed
ings brought under s . 347 of the Code, I agree that the doctrine of
paramountcy would apply and s. 25 would be ineffective to the
extent that it purported to serve as a defence to the charge of
receiving interest at a criminal rate. However, in the civil con
text, s. 25 of the OEBA does not have the effect of legalizing the
receipt of interest at a criminal rate, but only speaks to the scope
of civil proceedings that may be commenced in relation to a
Board order. There is no operational inconsistency between the
two provisions.

[51] 'While I find that s. 25 should not be read to bar recovery in
the unusual circumstance of this case, I do not base this conclu
sion on the paramountcy doctrine, but rather on the principles of
statutory interpretation that call for a narrow interpretation of
provisions that purport to limit citizens' rights of action.

Issue 3: Does Section 15 ofthe Criminal Code afford a defence
to the claim?

[52] Only Toronto Hydro makes submissions related to s. 15 of
the Criminal Code. That provision states:

15. No person shall be convicted of an offence in respect of an act or
omission in obedience to the laws for the time being made and enforced by
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persons in de facto possession of the sovereign power in and over the place
where the act or omission occurs.

[53] According to Toronto Hydro, the s. 15 defence recognizes
that an act which is expressly ordered by governmental authority
cannot be criminal. Toronto Hydro argues that since CG was act
ing in obedience to the Board orders and the OEBA in collecting
the LPP, its conduct was not illegal in light ofs. 15.

[54] I would not give effect to such a broad reading ofs. 15. The
annotation to this provision in E.L. Greenspan & M. Rosenberg,
eds., Martin's Annual Criminal Code 2001 (Aurora, Ont.: Canada
Law Book, 2001) states at p. 48:

This provision is of quite limited application and provisions similar to it were
originally enacted in England to protect persons serving the King de facto
who might turn out to be on the wrong side of a civil war, and to make it
clear that it was not treason to the successful claimant to the throne to have
faithfully served the then reigning monarch.

[55] The annotation makes it clear that the defence is largely
irrelevant in modern times. I agree with the motions judge
that s. 15 is of no assistance to CG.

Issue 4: Does the "regulated industries defence" afford a
defence to the claim?

[56] Case law applying the "regulated industries defence" deals
with statutory interpretation regarding the application of federal
competition law to provincially regulated industries: Canada
(Attorney General) v. Law Society of British Columbia, [1982] 2
S.C.R. 307, 137 D.L.R. (3d) 1; Reference re Farm Products Mar
keting Act (Ontario), [1957] S.C.R. 198, 7 D.L.R. (2d) 257; Ontario
Boys~ Wear Ltd. v. Ontario (Advisory Committee), [1944] S.C.R.
349, 82 C.C.C. 129; R. v. Cherry, [1938] 1 D.L.R. 156, 69 C.C.C.
219 (Sask. C.A.); R. v. Chung, [1929] 1 D.L.R. 756, 40 B.C.R. 512
(C.A.); Industrial Milk Producers Assn. v. British Columbia (Milk
Board), [1989] 1 F.C. 463, 47 D.L.R. (4th) 710 (T.D.); R. v. Simo
neau (1935), [1936J 1 D.L.R. 143, 65 C.C.C. 19 (Que. C .S.P.). In
my view, none of these cases support the submission of CG and
Toronto Hydro that a party operating in a regulated industry can
act directly contrary to the Criminal Code.

[57J The cases applying the "regulated industries defence" have
determined that there is essentially no conflict between the oper
ation of federal anti-combines legislation, which encourages gen
eral competition, and provincial legislation regulating a
particular industry. The operation of each of the legislative
regimes has been held to be clearly in the public interest. The
regulated industries cases do not deal with a situation where a
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provincial regulatory authority made an order which results in a
private company acting in a way that violates the Criminal Code.
Accordingly, these cases are of no assistance to CG.

Issue 5: Do the class members have a valid claim to restitu
tion ofthe LPPs collected by CG?

[58] In his statement of claim, the appellant frames his case for
monetary relief on the basis of the cause of action of unjust
enrichment: "Consumers' Gas has been unjustly enriched at the
expense of the Class and the Class is therefore entitled to restitu
tion of all Late Payment Penalties paid to Consumers' Gas." The
motions judge held that the plaintiff's claim for restitution can
not succeed. He applied the three-part test from Peter v. Beblow,
[1993] 1 S.C.R. 980 at p. 987, 101 D.L.R. (4th) 621 for determin
ing whether the plaintiff had demonstrated the elements of
unjust enrichment:

(i) an enrichment of the defendant;

(ii) a corresponding deprivation of the plaintiff; and

(iii) an absence ofa juristic reason for the defendant's enrichment.

[59] The parties concede that the plaintiff suffered a depriva
tion. They differ on whether the other two elements are satisfied.

[60] The motions judge agreed with the plaintiff that there was
an enrichment: as a result of each LPP, Consumers' Gas has
more money than it had previously and, accordingly, is enriched.
He went on to conclude at p. 574 D.L.R. that the third element
was not satisfied because the Board orders represent a valid
juristic reason for the enrichment:

In Canada (Attorney General) v. Confederation Life Insurance Co. ( 1995) ,
24 O.R. (3d) 717 (Gen . Div. ), Justice Blair defines a "juristic reason" as
"some underlying justification grounded in a legal or equitable base".
The defendant seeks and receives LPPs from its customers pursuant to
and in compliance with OEB [Board] orders. The orders specifically
authorize the defendant to charge the 5 [per cent] penalty. I find that the
OEB orders are the juristic reason for the enrichment. Neither the plain
tiff nor any other party has sought to challenge these orders, and as dis
cussed above, the orders are valid and binding if and until such time
when they are reversed or invalidated. By framing his case in such a way
as to avoid challenging the rate orders directly, the plaintiff has placed
himself in a position where he cannot meet the third element of the test
for unjust enrichment, namely the absence of a juristic reason for the
enrichment.

[61] CG argues that the motions judge erred in finding an
enrichment. The plaintiffargues that he erred in finding that the
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Board orders are a juristic reason for the enrichment. Both issues
will be considered in turn.

(A) Was CG enriched?

[62] The enrichment criteria of the action for unjust enrich
ment was considered by the Supreme Court of Canada in Peel
(Regional Municipality) v. Canada, [1992] 3 S.C.R. 762, 98 D.L.R.
(4th) 140. McLachlin J. for the majority states at p. 789 S.C.R.
that the word "enrichment" connotes a tangible benefit. McLach
lin J. observes that the payment of money is an example of con
ferring a benefit on a defendant. She further states [at p. 790
S.C.R.] that "without a benefit which has 'enriched' the defen
dant and which can be restored to the donor in specie or by
money, no recovery lies for unjust enrichment." To be enriched in
a manner that would support restitutionary relief, "[t]he thing
which is given must have been received and retained by the
defendant" (at p. 788 S.C.R.).

[63] CG argues that in the circumstances of this case, the pay
ment of the LPP to CG is not an enrichment capable of giving rise
to a restitutionary claim. CG cites the following statement from
the Supreme Court's decision in Garland, supra, at p . 142 S.C.R.:
"It is clear that Consumers' Gas neither encourages late pay
ments nor seeks to profit from them". This observation is said to
reflect the evidence that the income from the LPP does not
increase returns to CG or otherwise benefit the shareholders of
CG on a forecast basis.

[64] In my view, the receipt of LPPs did not confer a benefit on
CG and thus cannot support a finding of enrichment in the regu
latory context of this case. I accept that, ordinarily, the receipt of
money will constitute an enrichment: see Maddaugh and McCa
mus, supra, at pp. 38 and 44 and G. Jones, ed., Goff & Jones: The
Law of Restitution, 5th ed. (London: Sweet & Maxwell, 1998) at
p. 16. In Peter v. Beblow, supra, at p. 990 S .C.R., McLachlin J.
observes that the Supreme Court of Canada "has consistently
taken a straightforward economic approach to the first two ele
ments of the test for unjust enrichment".

[65] While it is true that CG received money in the form of
LPPs, I am of the view that it is necessary to consider the role
played by the LPP in the regulatory context of this case to decide
whether CG has been thereby enriched. Under the regulatory
scheme in which CG operates, the Board approves at rate hear
ings the rates that may be charged by CG for the transmission,
distribution and storage of gas. These rates are designed to
recover CG's overall revenue requirement. The greater the
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amount of the revenue requirement that is recovered by LPPs,
the lesser the amount of the revenue requirement that needs to
be covered by the other rates. Had a lower amount of revenue
been recoverable through the LPP, then the amount to be recov
ered in other rates would have been higher in order to recoup the
overall revenue requirement. The enrichment that follows from
the receipt of LPPs is passed on to all CG customers in the form
of lower gas delivery rates. I am thus of the view that the receipt
of LPPs by CG did not constitute an enrichment capable ofgiving
rise to a restitutionary claim.

[66] I do not think that this analysis involves a departure from a
straightforward economic approach to enrichment. Rather, it is a
recognition of the role of the Board in regulating the overall reve
nue of Consumers' Gas. Nonetheless, in the event that I am wrong
in my analysis of enrichment, I will go on to consider the absence
of juristic reason branch of the analysis and will assume for these
purposes that the receipt of LPPs constituted an enrichment.

(B) Absence ofjuristic reason for the enrichment

[67] The plaintiff cites Lord Denning's decision in Kiriri Cotton
Co. Ltd. v. Dewani, [1960] A.C. 192, [1960] 1 All E.R. 177 (P.C.)
for the proposition that in cases where a statutory scheme ren
ders a transaction unenforceable, recovery in restitution is
allowed where the plaintiff can establish that the statutory
scheme was enacted for the protection of persons in the plaintiff's
situation, provided that the plaintiff is not in pari delicto with
the defendant. The Kiriri Cotton decision established an excep
tion to the general rule at common law that restitution is not
available to a party to an agreement rendered unenforceable by
reason of illegality: see Holman v. Johnson (1775), 98 E.R. 1120,
[1775-1802] All E.R. Rep. 98. The plaintiff argues that since the
policy of s. 347 is to protect members of the public from having to
pay usurious interest, it would violate that policy to allow CG to
retain the LPPs collected in contravention of s. 347(1)(b) and,
thus, restitution must be ordered.

[68] The Supreme Court of Canada established in Peter v.
Beblow, supra, at p. 990 S.C.R., that moral and policy questions
are properly considered under the juristic reason branch of the
inquiry: "It is in connection with the third element - absence of
juristic reason for the enrichment - that such considerations
may more properly find their place. It is at this stage that the
court must consider whether the enrichment and detriment,
morally neutral in themselves, are 'unjust'." The concept of injus
tice in the restitutionary context was elaborated by McLachlin J.
in Peel, supra, at p. 804 S.C.R.:
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First, the injustice lies in one person's retaining something which he or she
ought not to retain, requiring that the scales be righted. Second, the required
injustice must take into account not only what is fair to the plaintiff; it must
also consider what is fair to the defendant. It is not enough that the plaintiffhas
made a payment or rendered services which. it was not obliged to make or ren
der; it must also be shown that the defendant as a consequence is in possession
of a benefit, and it is fair and just for the defendant to disgorge that benefit.

[69] The plaintiff's argument assumes that restitution is neces
sary to give effect to the policy represented by s. 347(1)(b). How
ever, as pointed out by McLachlin J., the required injustice for
purposes of the juristic reason branch of the unjust enrichment
analysis must consider not only what is fair to the plaintiff, but
also what is fair to the defendant. In this regard, it is necessary
to consider the statutory regime in which CG operates and the
policy considerations that arise from the existence of this regime.

[70] Consumers' Gas was required by statute to apply the LPP.
Failure on its part to abide by a Board rate order constitutes an
offence under the OEBA. The Board orders, the vires of which
have not been challenged by way of judicial review or otherwise,
required the collection of LPPs by Consumers' Gas. While it is
true that CG could have asked the Board to modify the LPP struc
ture, the decision as to whether the LPP was part of a just and
reasonable rate for gas lay with the Board and the Board's order
in this regard was binding on CG. The overall rate structure
designed by the Board was based on the LPP as a component of
CG's revenue requirement. It would be contrary to the equities of
this case to require Consumers' Gas to repay to late-paying cus
tomers all LPPs collected since 1981, which a provincial regula
tory authority ordered it to collect and which were taken into
account by the Board in making its rate orders. Moreover, were
CG now required to repay the LPPs received since 1981, the cost
implications would affect all of CG's customers, including the vast
majority who consistently pay their accounts on tiIne. These con
siderations of public policy arising from the defendant's position
as a regulated utility company lead me to conclude that there is a
juristic justification for the enrichment conferred by the LPPs.

[71] Accordingly, even if the LPPs constitute an enrichment, I
would hold that the plaintiff's claim for restitution based on the
action of unjust enrichment cannot succeed because it is not fair
and just to require Consumers' Gas to disgorge the benefit repre
sented by the LPPs.

Issue 6: Is the plaintiffentitled to a preservation order?

[72] By Notice of Motion dated September 26,1994, the plain
tiff sought an interim preservation order directing CG to hold,
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as stakeholder, all LPPs that it receives pending the resolution
of this action, but with a right to use those SUIllS for business
purposes in the irrter-im. In the event that the plaintiff's action
were successful, CG would be obliged to repay the LPPs with
interest. The motions judge postponed the hearing of the pres
ervation order motion pending his decision on the applicability
of s. 347 of the Criminal Code. The issue of the preservation
order was again raised in the second round of summary judg
merrt proceedings. The motions judge found it unnecessary to
deal with the issue in light of his decision to dismiss the plain
tiff's action.

[73] The appellant contends before this court that even ifhe is
unsuccessful in his claim for restitution, the preservation order
would serve a practical purpose in the event he is successful in
demonstrating that CG cannot enforce payment of the LPPs. The
preservation order would ensure that LPPs collected during the
litigation process would be refunded.

[74] My finding that there is no basis for ordering CG to make
restitution of the LPPs that it has collected makes it unnecessary
to deal at any length with the request for a preservation order
since this finding applies to LPPs collected both before and after
this action was commenced. The plaintiff's claim for declaratory
and injunctive relief, which is discussed below, does not alter this
result. In addition, I would refuse to grant the preservation order
sought by the plaintiff on the basis it would serve no practical
purpose, considering that the requested order would give CG the
right to spend the moneys at stake. As the Supreme Court of
Canada held in Amax Potash Ltd. v. Saskatchewan, [1977J 2
S.C.R. 576 at p. 598, 71 D.L.R. (3d) 1:

The dollars which the appellants pay to the respondent will not be same dol
lars which the appellants will get back if they are successful. It the mean
time, the respondent will have the use of the dollars. All of this is inapposite
to the preservation of property . .. [sjuch an order, however, would be novel,
in giving the stakeholder the right to spend the moneys at stake, and I can
not see that it would serve any practical purpose.

Issue 7: Should this court decide the plaintiff's claims for
declaratory and injunctive relief?

[75J In his statement of claim, the plaintiff requests a declara
tion that LPPs offend s. 347 of the Criminal Code, are illegal and
void and need not be paid by the proposed class. The plaintiff also
seeks an interim, interlocutory and permanent injunction
restraining CG from imposing the LPP and from tenninating the
supply of gas to any member of the class for failure to pay the
LPP. Before this court, the appellant did not press his claim for
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an injunction restraining CG from terminating the supply of gas
to any member of the class for failure to pay LPPs.

[76] As noted above, at a case management conference before
the motions judge, it was agreed that the issue whether the
plaintiff is entitled to prospective relief would be adjudicated at a
later date. In this context, I note that the protracted history of
these proceedings cast some doubt on the wisdom of hearing a
case in instalments, as was done here. Before employing an
instalment approach, it should be considered whether there is
potential for such a procedure to result in multiple rounds of pro
ceedings through various levels of court. Such an eventuality is to
be avoided where possible, as it does little service to the parties
or to the efficient administration ofjustice.

[77] While the issue of prospective relief was not one of the six
issues raised in this round of summary judgment proceedings,
the motions judge did refer to it, indicating that he would have
refused to grant such relief. He referred to the plaintiff's request
for a permanent injunction and declaration as "clearly illustra
tive of the fact that the plaintiff's action is a collateral attack on
the Board orders, and not a simple case in contract, as described
by the plaintiff". The parties have addressed the prospective
relief issue before this court and I am of the view that it is appro
priate to deal with it.

[78] If this court were to grant the declaratory and injunctive
relief requested in the statement of claim, the respondent CG
would be placed in an untenable position in that complying with
the court's order would mean disregarding a valid and subsisting
Board order. It would appear that in light of this fact, the appel
lant makes the following concession: "At an absolute minimum
the court should order Consumers Gas to stop collecting illegal
LPPs effective when the current Board Order expires." CG sub
mits that Board orders do not expire and thus any declaratory or
injunctive relief would still conflict with the existing Board order.
It also argues that any declaration would interfere with the
Board's exclusive jurisdiction to determine the issue at first
instance. While CG is technically correct that Board orders do not
have an expiry date, there can be no dispute that the Board gen
erally reviews its rate orders on an annual basis: see Garland v.
Consumers' Gas (2000), 185 D.L.R. (4th) 536 at p. 557.

[79] In light of the resolution of all of the issues in this action
by the Supreme Court of Canada and by this court, the Board
will need to address an alternative mechanism for applying late
payment penalties forthwith. Accordingly, I would refrain from
granting the declaration requested by the plaintiff.
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Issue 8: Costs

[80] An appellate court should not readily interfere with a
judge's discretionary order for costs. However, I agree with the
position of the appellant and the Law Foundation of Ontario that
the order granting CG its costs of the action on a party and party
basis is unreasonable and must be set aside.

[81] The motions judge made no order as to costs following the
hearing on the s. 347 issue: see (1995), 22 O.R. (3d) 767. In arriv
ing at this decision, he considered the factors identified in s. 31(1)
of the Class Proceedings Act regarding the exercise of his discre
tion with respect to costs:

31(1) In exercising its discretion with respect to costs under subsection
131(1) of the Courts ofJustice Act, the court may consider whether the class
proceeding was a test case, raised a novel point oflaw or involved a matter of
public interest.

[82] The motions judge agreed with the plaintiff that this was a
test case with similar cases dependent on the outcome. He also
agreed that the case raised novel points of law, including whether
the LPP violated s. 347 of the Criminal Code and whether s. 347
had any application to transactions involving the sale of goods
and services without an accompanying loan of money. In addi
tion, he accepted that the case involved a matter of public inter
est considering that almost all Ontario residents are serviced by
electric and/or gas utilities, most of which impose a late payment
penalty on overdue accounts.

[83] There are several circumstances that warrant overturning
the motions judge's cost order against the appellant following the
second round of proceedings. First, the effect of this order is to
unreasonably require the appellant, who was successful in his
appeal to the Supreme Court of Canada, to pay the costs of that
appeal to CG. Second, although CG was ultimately successful in
defending the action, it was unsuccessful on two of the defences
that it raised in the court below and three of the defences that it
pressed on this appeaL Finally, the factors identified in s. 31(1) of
the Class Proceedings Act and found by the motions judge to be
present in the first round were also present in the second round.
These proceedings involved novel issues including whether the
doctrine against collateral attack applies in this case and
whether there is a juristic reason for an enrichment where the
enrichment consists of payments that are capable of representing
a criminal rate of interest.

[84] When taken together, these factors warrant each party
bearing its own costs.
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Disposition

[85] I would dismiss the plaintiff's appeal from the motions
judge's order dismissing his action. I would grant the appellant
leave to appeal from the motion judge's order awarding Consum
ers' Gas the costs of the action and allow the appeal. For the rea
sons given above, this is not an appropriate case for costs either
here or below.

[86] BORINS J.A (dissenting): - I have had the opportunity to
consider the reason of McMurtry C.J.O. I agree with his resolu
tion of six of the eight issues presented by this appeal. However, I
am unable to agree with his resolution of the issue that he has
characterized as: "Do the class members have a valid claim to
restitution of the LPPs collected by CG?" Nor am I able to agree
with his disposition of the appellant's appeal from the costs
awarded by the motion judge. For the reasons that follow, I would
allow the appeal, set aside the judgment dismissing the appel
lant's claim and order that the respondent's motion for summary
judgment be dismissed with costs of the motion and the appeal.

[87] The principal relief sought by the appellant in his state
ment of claim is "$112 million in restitutionary payments" for
LPPs paid by him and the class members to CG which, it is
alleged, CG received contrary to s. 347(1)(b) of the Criminal
Code. The appellant's claim for restitution is founded upon the
principle of unjust enrichment. It is clear from the Canadian
jurisprudence that to succeed in his claim the appellant must sat
isfy the three subordinate principles of the general principle of
unjust enrichment: (1) the existence of a benefit or an enrichment
gained by the defendant; (2) that the defendant gained the bene
fit or the enrichment at the plaintiff's expense; and (3) the
absence of any juristic reason for the defendant's enrichment.

[88] The appellant and the respondent each moved for sum
mary judgment in late 1994. The respondent requested an order
dismissing the appellant's claim. The appellant requested, inter
alia, a declaration that the LPPs offend s. 347 of the Criminal
Code and are illegal and void and need not be paid by the class
members and judgment based on the declaration, awarding the
class members restitutionary payments of $85.7 million, or such
other amount as the court may determine. In February 1995,
Winkler J. held that the LPPs did not offend s. 347. As the Chief
Justice has indicated, in October 1998, the Supreme Court of
Canada reached the opposite conclusion. As a result, the hearing
of the parties' motions for summary judgment and other relief
continued in March 2000, when the first seven issues outlined in

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 10 
Page 28 of 54



GARLAND V. CONSUMERS' GAS CO. (Borins J.A.) 155

para. 24 of the Chief Justice's reasons were argued before Win
kler J., who allowed the respondent's motion. This resulted in the
judgment from which this appeal is taken, and which reads as
follows:

THIS COURT ORDERS AND ADJUDGES that this action be and hereby dis
missed.

THIS COURT ORDERS that the plaintiff pay the defendant its costs of this
action to be assessed on a party and party basis.

[89] As I will explain, on the motion for summary judgment,
the parties agreed, as there were no factual disputes, that the
motion could be decided under rule 20.04(4) which permits the
court to resolve questions of law when such questions are the
only genuine issues arising in a motion for summary judgment
under Rule 20. Therefore, for the respondent to succeed in its
motion for summary judgment, it was required to satisfy the
motion judge on the basis of the evidence in the record, and as a
matter of law, that either it had not gained a benefit through the
receipt of the LPPs it received from the class members, that it
had not gained the benefit at the expense of the class members,
or, if it had gained a benefit at the expense of the class members,
there existed a juristic reason which permitted it to retain the
benefit.

[90] Before both the motion judge and this court, the parties
agreed that the appellant had suffered a deprivation as a result
of paying the LPPs. Although the motion judge found that CG
was enriched as a result of its receipt of the LPPs, he found that
the rate orders of the Ontario Energy Board ("DEB") constituted
"the juristic reason for the enrichment" as the orders remained
''valid and binding if and until such time when they [were]
reversed or invalidated". On the basis of the latter finding, the
motion judge granted the summary judgment.

[91] In my view, there is no reason to interfere with the finding
of the motion judge that CG had gained a benefit through the
receipt of the LPPs. However, as I will explain, in my opinion, the
motion judge erred in law in finding that the rate orders of the
DEB constituted a juristic reason for the benefit.

[92] The issues to be resolved in this case are far from simple.
There are, in my opinion, three areas of law, each in their devel
opmental stages in this country, which converge in the resolution
of this appeal. They are: (1) the nature and purpose of class pro
ceedings; (2) restitution based on the principle of unjust enrich
ment; and (3) the effect on commercial obligations of a finding
that interest payable under a contract offends the charging or
receipt of interest payable at a criminal rate prohibited by s. 347
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of the Criminal Code. In my view, these three areas cannot be
considered in isolation and must also be considered in the context
of the general principles of appellate review. In reaching the con
clusion that CG has failed to demonstrate, on the basis of the evi
dentiary record before the motion judge, that as a matter of law
the appellant's claim for restitution based on unjust enrichment
cannot succeed, I have endeavoured to apply each of these areas
of the law.

Reasons for Judgment of the Motion Judge

[93] The reasons of the motion judge are reported at (2000),
185 D.L.R. (4th) 536. At pp. 549-50 D.L.R., the motion judge
referred to the role of the court on a summary judgment motion
set out by this court in Aguonie v. Galion Solid Waste Material
Inc. (1998), 38 O.R. (3d) 161 at p. 173, 156 D.L.R. (4th) 222, and
continued:

The Supreme Court of Canada recently considered the test for summary
judgment under Rule 20 of the Ontario Rules of Civil Procedure, in Guaran
tee Co. ofNorth America v. Gordon Capital Corp. (1999), 178 D.L.R. (4th) 1.
The Court concluded at page 10 [para. 27] that, "[t]he appropriate test to be
applied on a motion for sum.mary judgment is satisfied when the applicant
has shown that there is no genuine issue of material fact requiring trial, and
therefore sum.mary judgment is a proper question for consideration by the
court". See also, V:K Mason Construction Ltd. v. Canadian General Insur
ance Group Ltd. (19 98), 4 2 O .R. (3d) 618 (C .A.); and Transamerica Occiden
tal Life Insurance Co. v. Toronto-Dominion Bank (19 99), 44 O.R. (3d) 97, 173
D.L.R. (4th) 468 (C .A .).

In the case at bar, since both parties are seeking summary judgment, there
is general agreement that there are no factual disputes regarding the subject
issues. The controversial matters are essentially issues of law that may be
decided on this motion according to rule 20.04(4). All parties agreed that
summary judgment was the proper procedure for determination of the issues
on this motion.

Disposition

In my view this is an appropriate case for summary judgment under rule
20.04(4). On the undisputed facts, the plaintiff's claim cannot succeed in law.
I find that there is no serious issue to be tried. With respect to the defences
raised by Consumers' Gas and Toronto Hydro, I find that neither the "Regu
lated Industries Defence", nor section 15 of the Criminal Code provides Con- ,
sumers' Gas with a good and complete defence against the plaintiff's action.
I do find, however, that the plaintiff's claim is an impermissible collateral
attack, and as such, cannot proceed. Further, I find that section 18 of the
OEBA provides the defendant with a complete defence to the plaintiff's
action. For both these reasons, the defendant's motion for summary judg
ment succeeds, and the plaintiff's claim is dismissed.

While it is unnecessary for me to determine the validity of the plaintiff's
claim for restitution, I nonetheless have concluded that there is a juristic
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reason for the enrichm.ent, and as such, the claim for restitution cannot suc
ceed. A juristic reason has been defined as a legal or equitable underlying
justification for the enrichment. I agree with the plaintiff that there has
been both an enrichment and a corresponding deprivation, but I cannot
accede to the submission that there is no juristic reason to support such an
enrichment. It is clear that the OEB orders represent a valid juristic reason
for the demand and receipt of the late payment penalties.

[94J Because the motion judge found that the appellant's claim
could not succeed as it represented "an impermissible collateral
attack" on the rate orders of the OEB which permitted CG to
collect LPPs from its customers, and because he also found that
s. 18 of the Ontario Energy Board Act, R.S.O., c. 0.13 ("OEBA")
provided CG with a complete defence to the appellant's claim, he
provided brief reasons on what he described as "the validity of
the plaintiff's claim in restitution". His reasons, in full, are found
on p. 574 D.L.R.:

While I have found that the plaintiff's claim is an impermissible collateral
attack and is barred by section 18 ofthe OEBA, I will, nonetheless, deal with
the validity of the plaintiff's claim for restitution. The courts have found that
unjust enrichm.ent exists when the plaintiff establishes the following: (1)
that there has been an enrichm.ent of the defendant; (2) that there has been
a corresponding deprivation of the plaintiff; and (3) that there is an absence
of a juristic reason for the defendant's enrichm.ent. See Peter v. Beblow,
[1993J 1 S .C.R. 980 at 987, 101 D.L.R. (4th) 621.

In the case at bar, the parties conceded that the plaintiff did suffer a depri
vation; however, they disagreed with respect to factors (1) and (3). While
both the plaintiff and the defendant made extensive submissions with
respect to whether Consumers' Gas benefits from the collection of the late
payment penalties, I find that the defendant did and continues to benefit
from the payment of the LPPs. Simply stated, as a result of each LPP
received by Consumers' Gas, the company has more money than it had pre
viously and accordingly is enriched.

While the plaintiff has satisfied me that there has been a benefit to Con
sumers' Gas and a corresponding detriment to Mr. Garland, there is a juris
tic reason for such an enrichm.ent. In Canada (Attorney General) v.
Confederation Life Insurance Co. (1995), 24 O.R. (3d) 717 (G en . Div.), Justice
Blair defines a "j uris t ic reason" as "some underlying justification grounded
in a legal or equitable base". The defendant seeks and receives LPPs from its
customers pursuant to and in compliance with OEB orders. The orders spe
cifically authorize the defendant to charge the 5 [per cerrt] penalty. I find
that the OEB orders are the juristic reason for the enrichm.ent. Neither the
plaintiff nor any other party has sought to challenge these orders, and as
discussed above, the orders are valid and binding if and until such t ime
when they are reversed or invalidated. By framing his case in such a way as
to avoid challenging the rate orders directly, the plaintiff has placed himself
in a position where he cannot meet the third element of the test for unjust
enrichm.ent, namely the absence of a juristic reason for the enrichm.ent.

[95] Before leaving the motion judge's reasons, I wish to observe
that in deciding the parties' motions for summary judgment on
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the basis that the only genuine issues for trial were issues of law
based on undisputed facts, the motion judge did what the parties
requested and acted within the power provided by rule 20.04(4).
In this respect, this case is distinguishable from Kilpatrick v.
Peterborough Civic Hospital (1998),44 O.R. (3d) 321, 174 D.L.R.
(4th) 435 (C.A) in which material facts were in dispute, and is
akin to what took place in Chippewas ofSarnia Band v. Canada
(Attorney General) (2000), 51 O.R. . (3d) 641 at p. 658, 195
D.L.R. (4th) 135 (C.A.), leave to appeal refused [2001] S.C.C.A.
No. 63, and Cronk v. Canadian General Insurance Co. (1995), 25
O.R. (3d) 505 at p. 538, 128 D.L.R. (4th) 147 (C.A.).

Standard ofReview

[96] The standard of review to be applied by this Court in con
sidering an appeal from a summary judgment is stated in Mas
tercraft Group Inc. Investment Collections Actions (Re) (1995),
123 D.L.R. (4th) 161 at p. 168 (Ont, C.A.):

The judge is not to find facts but, rather, to examine the evidence to see if it
is reasonably capable of raising a genuine issue for trial. The reasons, how
ever, should be examined in their context. In these circumstances, we think
the proper course is to examine the evidence relied upon by the appellants to
see if it is capable of giving rise to a genuine issue respecting the conclusions
of the motion judge.

[97] In Van de Perre v. Edwards, 2001 SCC 60, the Supreme
Court of Canada took the occasion to remind appellate courts of
the narrow scope of appellate review. Although Van de Perre
was a custody case, there is no doubt that what was said by
Bastarache J. on behalf of the court has general application. He
drew on what was said by the Supreme Court of Canada on an
issue of support in Hickey v. Hickey, [1999] 2 S.C.R. 518, 172
D.L.R. (4th) 577. At para. 11, Bastarache J. applied the follow
ing passage from the reasons of L'Heureux-Dube J. in para. 12
ofHickey:

Though an appeal court must intervene when there is a material error, a
serious misapprehension of the evidence, or an error in law, it is not entitled
to overturn a support order simply because it would have made a different
decision or balanced the factors differently.

[98] Bastarache J. added in para. 13 that "an appellate court
may only intervene in the decision of a trial judge if he or she
erred in law or made a material error in the appreciation of the
facts." Because the British Columbia Court of Appeal had trans
gressed in its review of the decision of the trial judge, Bastarache
J. found that it was "necessary for [the Supreme Court of Can
ada] to state explicitly that the scope of appellate review does
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not change because of the type of case on appeal" (para. 14). In
para. 15, Bastarache J. cautioned that an appellate court cannot
reconsider the evidence relied on by a trial. judge unless it
appears that, in considering the evidence, he or she committed a
material error. For example, if there is an indication that the
trial. judge did not consider relevant factors or evidence, this will
constitute a material error "if it gives rise to the reasoned belief
that the trial judge must have forgotten, ignored or misconceived
the evidence in a way that affected his conclusion".

[99] This court has stated that the narrow scope of appellate
review applies where the entire record before a trial. judge or a
motion judge consists of documentary or written evidence. See
Equity Waste Management of Canada Corp. v. Halton Hills
(Town) (1997), 35 O.R. (3d) 321, 40 M.P.L.R. (2d) 107 (C.A.).

Issue

[100] Based on the foregoing, the issue in this appeal is
whether the motion judge erred in law or made a material. error
in the appreciation of the facts in finding: (1) that CG sustained a
benefit through the receipt of LPPs paid by the class members,
and (2) that the rate orders of the OEB that authorize CG to
charge a 5 per cent LPP constitute a juristic reason that permits
CG to retain the LPPs.

The Nature and Purpose ofClass Proceedings

[101] Although the notion of class actions is not new to
Ontario law, it is only in recent years that the Ontario legisla
ture has provided specific legislation concerning class proceed
ings. Rule 75 of the former Rules of Practice, and its
predecessors, which are derived from Order 16, Rule 9 of the
Rules of the Supreme Court, 1883, in England, provided for a
form of class action known as a representative action. However,
based on the 1988 Report on Class Actions of the Ontario Law
Reform Commission which recommended a comprehensive pro
cedure for class actions, in 1992 Ontario enacted the Class Pro
ceedings Act, 1992, S.O. 1992, c. 6 which came into force on
January 1, 1993. The intention of the Ontario legislature is
clear. Class actions may be brought and shall be certified if the
conditions in s. 5(1) of the Act are met.

[102] In Western Canadian Shopping Centres Inc. v. Dutton,
2001 SCC 46, 201 D.L.R. (4th) 385, a case which concerned an
application by the defendants for an order striking out the plain
tiffs' claim to sue in a representative capacity under Rule 42 of
the Alberta Rules of Court (which is similar to former Rule 75 in
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Ontario), McLachlin C.J.C. reviewed the history and functions of
class actions. At pp. 397-98 D.L.R., McLachlin C.J.C. summa
rized the nature and purpose of class proceedings:

The class action plays an important role in today's world. The rise of
mass production, the diversification of corporate ownership, the advent of
the mega-corporation, and the recognition of environmental wrongs have
all contributed to its growth. A faulty product may be sold to numerous
consumers. Corporate mismanagement may bring loss to a large number
of shareholders. Discriminatory policies may affect entire categories of
employees. Environmental pollution may have consequences for citizens
all over the country. Conflicts like these pit a large group of complainants
against the alleged wrongdoer. Sometimes, the complainants are identi
cally situated vis-a-vis the defendants. In other cases, an important
aspect of their claim is common to all complainants. The class action
offers a means of efficiently resolving such disputes in a manner that is
fair to all parties.

Class actions offer three important advantages over a multiplicity of
individual suits. First, by aggregating similar individual actions, class
actions serve judicial economy by avoiding unnecessary duplication in
fact-finding and legal analysis. The efficiencies thus generated free judi
cial resources that can be directed at resolving other conflicts, and can
also reduce the costs of litigation both for plaintiffs (who can share litiga
tion costs) and for defendants (who need litigate the disputed issue only
once, rather than numerous times): see W.K. Branch, Class Actions in
Canada (1998), at para. 3.30; M.A. Eizenga, M.J. Peerless and C.M.
Wright, Class Actions Law and Practice (1999), at § 1.6; Bankier, supra,
at pp. 230-31; Ontario Law Reform Commission, Report on Class Actions
(1982), at pp. 118-19.

Second, by allowing fixed litigation costs to be divided over a large number
of plaintiffs, class actions improve access to justice by making economical the
prosecution ofclaims that would otherwise be too costly to prosecute individu
ally. Without class actions, the doors ofjustice remain closed to some plain
tiffs, however strong their legal claims. Sharing costs ensures that injuries
are not left unremedied: see Branch, supra, at para. 3.40; Eizenga, Peerless
and Wright, supra, at § 1.7; Bankier, supra, at pp. 231-32; Ontario Law
Reform Commission, supra, at pp. 119-22.

Third, class actions serve efficiency and justice by ensuring that actual and
potential wrongdoers do not ignore their obligations to the public. Without
class actions, those who cause widespread but individually minimal harm
might not take into account the full costs of their conduct, because for anyone
plaintiff the expense of bringing suit would far exceed the likely recovery.
Cost-sharing decreases the expense of pursuing legal recourse and accord
ingly deters potential defendants who might otherwise assume that minor
wrongs would not result in litigation: see "Developments in the Law - The
Paths of Civil Litigation: IV: Class Action Reform: An Assessment of Recent
Judicial Decisions and Legislative Initiatives" (2000), 113 Harv. L. Rev.
1806, at pp. 1809-10; see Branch, supra, at para. 3.50; Eizenga, Peerless and
Wright, supra, at § 1.8; Bankier, supra, at p . 232; Ontario Law Reform Com
mission, supra, at pp. 11 and 140-46.

(Emphasis added)
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Restitution Based on Unjust Enrichment

[103] This is not the occasion to enter into a lengthy discussion
of the legal principles that apply to restitution based on unjust
enrichment. Clearly, there is no need to do so as entire treatises
have been written on the subject, notably, Goff and Jones, The Law
ofRestitution, 5th ed. (London: Sweet and Maxwell, 1998), and in
this country, Maddaugh and McCamus, The Law of Restitution
(Aurora, Ont.: Canada Law Book, 1990). However, some consider
ation of the authorities is necessary because a simple statement of
the three elements ofunjust enrichment, as articulated by Dickson
J. in Pettkus v. Becker, [1980] 2 S.C.R. 834 at p. 844, 117 D.L.R.
(Sd) 257, belies the difficulties that often attend upon the deterrni
nation of these elements in individual cases. In my view, the dis
cussion that follows provides support for my conclusion that the
motion judge erred in concluding that CG had established the
absence of a genuine issue for trial on whether CG was unjustly
enriched by the payment ofLPPs by the class members.

[104] It is helpful to repeat Dickson J.'s articulation of the ele
ments of unjust enrichment in Pettkus at p. 844 S.C.R. [from
Rathwell v. Rathwell, [1978] 2 S.C.R. 436 at p. 455]:

As a matter of principle, the court will not allow any man unjustly to appro
priate to himself the value earned by the labours of another. That principle
is not defeated by the existence of a matrimonial relationship between the
parties; but, for the principle to succeed, the facts must display an enrich
ment, a corresponding deprivation, and the absence of any juristic reason 
such as a contract or disposition of law - for the enrichment.

In Sorochan v. Sorochan, [1986] 2 S.C.R. 38 at p. 44, 29 D.L.R.
(4th) 1, Dickson C.J.C., on behalf of the Supreme Court of Can
ada, repeated in similar terms this statement of the three ele
ments of the principle of unjust enrichment.

[105] It would appear from the development of the Canadian
law of unjust enrichment that it has been the element of juristic
reason that has driven the result reached in most cases. While
courts have generally decided the elements of deprivation and
enrichment by applying a literal formulation of these terms,
courts are divided in their analytical approach to ''juristic reason".
While some judges have taken the Pettkus formulation literally
and have attempted to decide cases by finding a ''juristic reason"
for a defendant's enrichment, other judges have decided cases by
asking whether the plaintiff has a positive reason for demanding
restitution. See L . Smith, "The Mystery of 'Juristic Reason'"
(2000), 12 S.C.L.R. (2d) 211 at pp. 219-29. This was recognized by
McLachlin J. in her reasons for judgment in Peel (Regional Munic
ipality) v. Canada, [supra], in which she emphasized the various
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tensions inherent in the law of restitution, pointing out at p. 804
S.C.R. that the law of restitution is aimed at re-establisbing an
equilibrium between an individual who has suffered a loss and an
individual who has enjoyed an unjustifiable gain. At pp. 784-86
S.C.R., she stated that the courts must effect a balance between
the traditional "category" approach according to which a claim for
restitution will succeed only if it falls within an established head
of recovery, and the modern "principled" approach according to
which relief is determined with reference to broad principles.

[106] Similar views were expressed earlier by Dickson J. in
Pettkus when he observed at pp. 847-48 S. C .R.:

The principle of unjust enrichment lies at the heart of the constructive
trust. "Unjust enrichm.ent" has played a role in Anglo-Am.erican legal writ
ing for centuries. Lord Mansfield, in the case of Moses v. MacFerlin (1760), 2
Burr. 1005, put the matter in these words: "... the gist of this kind of action
is that the defendant, upon the circumstances of the case, is obliged by the
ties ofnatural justice and equity to refund the money". It would be undesir
able, and indeed impossible, to attempt to define all the circumstances in
which an unjust enrichment might arise .... The great advantage of ancient
principles of equity is their flexibility: the judiciary is thus able to shape
these malleable principles so as to accommodate the changing needs and
mores of society, in order to achieve justice.

(Emphasis in original)
[107] In Peel, McLachlin J. completed her analysis at pp. 788

89 S.C.R.:

At the heart of the doctrine of unjust enrichment, whether expressed in
terms of the traditional categories of recovery or general principle, lies the
notion of restoration of a benefit which justice does not permit one to retain.
As Goff and Jones, supra, put it at p. 12: "Most mature systems of law have
found it necessary to provide, outside the fields of contract and civil wrongs,
for the restoration of benefits on grounds of unjust enrichment". Thus for
recovery to lie, something must have been given, whether goods, services or
money. The thing which is given must have been received and retained by
the defendant. And the retention must be without juristic justification, to
quote Dickson J. in Pettkus v. Becker.

The tri-partite principle of general application which this Court has recog
nized as the basis of the cause of action for unjust enrichm.ent is thus seen to
have grown out of the traditional categories of recovery. It is informed by
them. It is capable, however, of going beyond them, allowing the law to
develop in a flexible way as required to meet changing perceptions ofjustice.

It follows from this that the traditional categories of recovery, while
instructive, are not the final determinants of whether a claim lies. In most
cases, the traditional categories of recovery can be reconciled with the gen
eral principles enunciated in Pettkus v. Becker, supra. But new situations can
arise which do not fit into an established category ofrecovery but nevertheless
merit recognition on the basis of the general rule.

(Emphasis added)
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Benefit to the Defendant

[108] Although restitution is most typically available to restore
a benefit that a defendant has subtracted from a plaintiff, "the
notion of 'benefit' is notoriously elusive": M. McInnes, "Incontro
vertible Benefits in The Supreme Court of Canada: Peel
(Regional Municipality v. Canada; Peel (Regional Municipality)
v. Ontario" (1994), 23 C.B.L.J. 122 at p. 123. However, Maddaugh
and McCamus, supra, suggest at p. 38:

[W]here the benefit in question is constituted by moneys paid to the defen
dant by the plaintiff . . . or where it is constituted by profits acquired
through the defendant's wrongful breach of a duty owed the plaintiff, the
existence of a benefit in the defendant's hands is likely to be both palpable
and non-contentious.

[109] Goff and Jones at p. 16 state: ''The most common example
of a benefit is money, which has the peculiar character of a uni
versal medium of exchange. The receipt of money is therefore a
benefit to the recipient." They add at p. 27:

Money claims rarely present any problem of valuation if the plaintiff sim
ply seeks to make the defendant personally liable to make restitution ....
His assets have been increased to that extent, and that is the value of his
benefit.

[110] While the payment of money by the plaintiff to the defen
dant will seldom pose any difficulty for the court in determining
whether the defendant has achieved a benefit as that term has
been interpreted in the case law, other forms of "benefits" may
present more difficult analytical problems. Both Goff and Jones
(at pp. 16-27) and Maddaugh and McCamus (at pp. 38-44), in dis
cussing the nature of a benefit, illustrate the range of problems
encountered by the courts in determining whether a defendant
has obtained a benefit.

[111] Each treatise provides a helpful summary of the consider
ations that apply in answering what is a benefit. Goff and Jones
state on p. 16:

A restitutionary claim is for the benefit, the enrichment, gained by the defen
dant at the plaintiff's expense; it is not one for loss suffered. As will be seen,
in English law the concept ofbenefit is not synonymous with that of objective
enrichment (in the sense that the wealth of the defendant has increased),
but also embraces expense saved and "r equ est ed for performance."

Whether a plaintiff's claim is successful may depend on the nature of the
benefit conferred. Different principles govern claims arising from the pay
ment of money from claims based on the receipt of services or the delivery of
goods. Moreover, at one time it was thought that a plaintiff had to demon
strate that the defendant had gained a positive, as distinct from a negative,
benefit. Today few would deny that the saving of expense is a legal as well
as an economic benefit. So, if you use my electrical equipment without my
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consent you must compensate me for its use even though I may never have
used it; and it has been long recognised that the essence of a claim for contri
bution or recoupment is that the plaintiff has discharged the defendant's
duty to make a payment to a third party.

[112] Maddaugh and McCamus state at p. 44:

In summary, discernment ofthe existence ofa benefit will pose little difficulty
in cases where money has been paid to the defendant or where the benefit has
been conferred under an ineffective transaction or acquired by the defendant
acting in breach of a duty owed to the plaintiff. Such difficulties as do arise
are best resolved by adopting the notion that requested services constitute a
benefit whether or not they produce wealth in the defendant's hands and by
application of the concept of incontrovertible benefit. The range of the kinds
of items that might be considered to be benefits in the requisite sense is no
more limited than the range of benefits that could be the subject-matter of a
bargain. Relief has been granted both for the transfer or acquisition of items
that constitute wealth in the defendant's hands and for benefits in the form
of saved expense.

(Emphasis added)

The Absence ofany Juristic Reason for the Defendant's Benefit

[113] As I have indicated earlier, Dickson J. in Pettkus at p. 844
S.C.R. described the third element of unjust enrichment as "the
absence of any juristic reason - such as a contract or disposition
of law - for the enrichment". In Campbell v. Campbell (1999), 43
O.R. (3d) 783, 173 D.L.R. (4th) 270 (ant. C.A.), in which this
court considered the concept ofjuristic reason, the court observed
at p. 791 O.R., p. 278 D.L.R.:

Perhaps the most difficult requirement to apply is the absence of a juristic
reason for the enrichment. It has been left to the judiciary to give shape and
content to the concept ofjuristic justification, and to develop its limits. Ulti
mately, it is up to the courts to determine when there is justification for an
enriched defendant to retain the benefit based on the circumstances of each
case.

[114] In my view, what the case law discloses is that term
"juristic reason", although connoting a reason for an enrichment
designed to "h ave , and capable of having, a legal effect, has also
taken on the meaning of whether the defendant's acceptance or
retention of a benefit under the circurnstarices of the case, would
make it inequitable for a defendant to retain the benefit. To Dick
son J. in Pettkus at p. 848 S.C.R.: "It must, in addition [to the first
two elements of unjust enrichment], be evident that the retention
of the benefit would be 'unjust' in the circumstances of the case."
To McLachlin J. in Peter v. Beblow, [supra], at p. 990 S.C.R.,
p. 645 D.L.R.: "It is at this stage that the court must consider
whether the enrichm.ent and detriment, morally neutral in them
selves, are 'unjust'.... The test is flexible, and the factors to be
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considered vary with the situation before the court." She added
that a fundamental concern will always be the legitimate expec
tation of the parties.

[115] In commenting on the concept ofjuristic reason in a rela
tively early article, "The Emergence of Unjust Enrichment as a
Cause of Action and the Remedy of Constructive Trust" (1988),
26 Alta. L.R. 407 at p. 451, Professor Litman foreshadowed the
Supreme Court's approach to this concept:

In formulating juristic justification, the primary focus of the courts should be
the narrow question of fairness as between the parties. Courts should con
sider whether, having regard to the particular circumstances giving rise to
an enrichment and to subsequent events, it is fair for the defendant to retain
the benefit ...

[116] It is in Peel, at pp. 803-04 S.C.R., that McLachlin J. high
lighted the core meaning of juristic justification for retaining a
benefit:

This is not to say that the concepts of justice and equity play no role in
determining whether recovery lies. It is rather to say that the law defines
what is so unjust as to require disgorgement in terms of benefit, correspond
ing detriment and absence ofjuristic reason for retention. Such definition is
required to preserve a measure of certainty in the law, as well as to ensure
due consideration of factors such as the legitimate expectation of the parties,
the right of parties to order their affairs by contract, and the right of legisla
tors in a federal system to act in accordance with their best judgment with
out fear of unforeseen future liabilities.

Additionally, conscience and fairness may playa role in the development of
the relevant legal principles. When questions arise as to the scope of the
principles , the balance ofequities between the parties may determine the out
come . Thus Maddaugh and McCamus (T he Law ofRestitution (1990), "Com
pulsory Discharge of Another's Liability" ), considering a series of cases
where the defendant shared a legal liability for the payment made with the
plaintiff, opine at p . 740 that "[s]o long as that benefit is bestowed by a plain
tiff in circumstances such that the defendant cannot, in all good conscience,
retain it, restitutionary relief ought to be awarded." But this is quite differ
ent from the assertion that "good conscience" is the only requirement for
recovery.

The concept of "injustice" in the context of the law of restitution harkens
back to the Aristotelian notion of correcting a balance or equilibrium that
had been disrupted. The restitutive form ofjustice is distinct from the analy
sis particular to tort and contract law, in the sense that questions of duty,
standards, and culpability are not a central focus in restitution. Speaking in
highly general terms, Stevens suggests that contract and tort claims deal
with punitive or distributive measures, whereas restitution claims deal with
an "unusu a l receipt and a retention of value" ("Rest it u t ion , Property, and the
Cause of Action in Unjust Enrichment: Getting By With Fewer Things (P a rt
I)" (1989 ), 39 U.T.L.J. 258, at p. 271; see also Wingfield, "The Prevention of
Unjust Enrichment: or How Shylock Gets His Comeuppance" (1988), 13
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Queen's L.J. 126, at p. 134). Thus, restitution, more narrowly than tort or
contract, focuses on re-establishing equality as between two parties, as a
response to a disruption of equilibrium through a subtraction or taking. This
observation has dual ramifications for the concept of"injustice" in the context
of restitution. First, the injustice lies in one person's retaining something
which he or she ought not to retain, requiring that the scales be righted. Sec
ond, the required injustice must take into account not only what is fair to the
plaintiff; it must also consider what is fair to the defendant. It is not enough
that the plaintiffhas made a payment or rendered services which it was not
obliged to make or render; it must also be shown that the defendant as a con
sequence is in possession ofa benefit, and it is fair and just for the defendant
to disgorge that benefit.

(Emphasis added)
[117] Although Professor Smith may not agree with my charac

terization of how Canadian jurisprudence has come to view and
apply the element ofjuristic reason, he has, in his thorough and
helpful article, analyzed the various approaches Canadian courts
have taken in applying this element in the resolution of individ
ual claims. There is much to be said for his observation at the
outset of his article at p. 211:

It is not at all clear that anyone knows the meaning of 'juristic reason'. Cer
tainly, no judge appears even to have attempted an exhaustive definition.

Indeed, to Professor Smith, at p. 215, it is not entirely clear why
Canadian common law was given the "juristic reason" formula
tion in Pettkus. At p. 219, he opines:

It seems possible that Dickson C.J.C. chose the formulation "absence ofjuris
tic reason" rather than "unjust" in order to emphasize that the matter under
consideration was not one to be resolved by the conscience of the judge, but
rather by doctrine; in other words, by legal reasoning.

[118] I would agree with this observation. It is to be remem
bered that in Pettkus at p. 844 S.C.H., in describing the third ele
ment of unjust enrichment, Dickson J. used the words "the
absence of any juristic reason - such as a contract or disposition
oflaw" (emphasis added). In using the examples of a contract or a
disposition of law to illustrate the meaning of a juristic reason, it
is my respectful opinion that Dickson J. was referring to a reason
that has a legal effect, and is capable thereof. A contract
undoubtedly has legal effect, and a judge's ruling or decision is
commonly referred to as a disposition.

[119] This interpretation of juristic reason, in my view, con
forms with the test applied in England when restitution is
claimed on the ground that the defendant was unjustly
enriched at the expense of the plaintiff. The first two elements
of unjust enrichment are the same in England and Canada.
However, in England the third element of unjust enrichment is
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stated differently: if it would be unjust or unfair to order restitu
tion, the claim should fail. This element was explained by Lord
Goff of Chieveley in Lipkin Gorman (a firm) v. Karpnale Ltd.,
[1991] 2 A.C. 548, [1992] 4 All E.R. 512 (H.L.). In that case, the
plaintiff, a firm of solicitors, sought to recover from the defendant
gambling club money stolen from the firm by one of its partners,
and used to fund his gambling at the club. The club advanced
several grounds in support of its position why it would be unfair
to hold it liable to the solicitors. In rejecting the club's position, at
p. 578 A.C., Lord GoffofChieveley stated:

I accept that the solicitors' claim in the present case is founded upon the
unjust enrichment of the club, and can only succeed if, in accordance with
the principles of the law of restitution, the club was indeed unjustly enriched
at the expense of the solicitors. The claim for money had and received is not,
as I have previously mentioned, founded upon any wrong committed by the
club against the solicitors. But it does not, in m.y opinion, follow that the
court has carte blanche to reject the solicitors' claim simply because it thinks
it unfair or unjust in the circum.stances to grant recovery. The recovery of
money in restitution is not, as a general rule, a matter of discretion for the
court. A claim to recover money at common law is made as a matter of right;
and even though the underlying principle ofrecovery is the principle ofunjust
enrichment, nevertheless, where recovery is denied, it is denied on the basis of
legal principle.

(Emphasis added)
[120] Lord Goff of Chieveley continued at p. 578 A.C., ill a

statement which I will return [to] later in my reasons:

It is therefore necessary to consider whether Mr. Lightman's submission
can be upheld on the basis of legal principle. In my opinion it is plain,
from the nature of his submission, that he is in fact seeking to invoke a
principle of change of position, asserting that recovery should be denied
because of the change in position of the respondents, who acted in good
faith throughout.

[121] For the purpose of these reasons, the real value of Profes
sor Smith's analysis of "juristic reason" is to be found in its illus
tration of the absence of a uniform judicial application of the
concept and the presence of some unanswered questions in its
application. In addition, he points out that there are defences
available that must be considered even if unjust enrichment is
established, such as the defence of change of position, recognized
by the Supreme Court of Canada in Storthoaks (Rural Munici
pality) v. Mobil Oil Canada Ltd., [1976] 2 S.C.R. 147, 55 D.L.R.
(3d) 1, and relied on by the respondent in this appeal.

[122] One of the important issues considered by Professor
Smith is whether the Canadian law of unjust enrichment is ori
ented towards reasons for keeping enrichments, or whether it is
committed to the view that the plaintiff must show a reason for
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reversing the transfer of wealth. His conclusion is that the posi
tion is totally unclear as a matter of authority.

[123] Closely related to this issue is the question on which
party the burden lies to prove "absence of juristic reason". At
p. 228 he states:

Normally, it is for the plaintiff to prove its cause of action, and for the defen
dant to prove any defences. If "absence ofjuristic reason" is understood as an
element of the cause of action, then the plaintiffmust prove it. The few judg
ments which have addressed this issue suggest that this is the correct analy
sis. And yet how can the plaintiff prove a negative? To prove that there is no
juristic reason, one would need a closed list of such reasons; otherwise it
would be impossible to be sure that none was applicable.

He opines that "the logic of the matter ... suggests the opposite."
The burden of proof is somewhat complicated in this case because
the determination of the absence of juristic reason arose in the
context of a motion for summary judgment in which the burden
rested on the respondent to prove that there was no genuine
issue for trial as to the existence of a juristic reason permitting it
to retain the LPPs.

[124] Another issue addressed by Professor Smith is whether
Canadian law should commit itself to a doctrine of ''juristic rea
son", or whether it should continue to develop, as it has histori
cally, by seeking to clarify those positive reasons which require
that an enrichment must be reversed.

[125] Professor Smith provides a useful review of those courts
that have taken the Pettkus formulation literally and have
attempted to decide cases by finding a ''juristic reason". Beginning
at p. 220, he identifies the following factors that courts have consid
ered as capable of constituting a juristic reason justifying a defen
dant's retention ofbenefits obtained at the plaintiff's expense:

(1) An express or implied legislative provision.

(2) Rules of property law.

(3) An intention on the part of the plaintiff to give the benefit of
an enrichment to the defendant.

(4) An enrichment conferred under a subsisting contract
between plaintiff and defendant.

(5) Public policy reasons.

(6) Officiousness in conferring a benefit.

[126] Just as some courts have found juristic reasons to allow
defendants to keep enrichments, other courts, as Professor Smith
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states at p. 229, have proceeded "down another track, and are
developing the law of unjust enrichment by examining factors
that constitute reasons for restitution, that is, reasons to reverse
enrichments". These factors include:

(1) Mistake in conferral of a benefit. (There is no longer a dis
tinction between mistakes of fact and mistakes of law for
the purpose of the law of unjust enrichment. See Air Can
ada v. British Columbia, [1989] 1 S.C.R. 1161, 59 D.L.R.
(4th) 161.)

(2) Where a defendant has accepted a benefit in circumstances
in which he knew or ought to have known that the plaintiff
expected recompense.

(3) A total failure of consideration, as in situations where a
benefit is conferred under a contract which is later dis
charged or turns out to be unenforceable.

(4) Compulsion.

(5) Public policy reasons.

[127] Professor Smith is critical of the two paths which Cana
dian common law continues to follow in unjust enrichment and
suggests that the time has come for firm guidance from the
Supreme Court of Canada. The solution that he offers for solving
"the mystery of juristic reason" is beyond the scope of these rea
sons. The value of Professor Smith's article lies in the charting of
two fundamentally different approaches taken by the courts in
respect to the core meaning "juristic reason".

The Effect of Section 347 of the Criminal Code on Commercial
Obligations

[128] When this case was before the Supreme Court of Canada
([1998] 3 S.C.R. 112, 165 D.L.R. (4th) 385), in observing that
while the ostensible purpose in enacting s. 347 was to aid in the
prosecution of loan sharks, Major J. stated that it has developed
a broader use. He said at para. 25 S.C.R., p. 396 D.L.R.:

However, it is clear from the language of the statute - e.g., its reference to
insurance and overdraft charges, official fees, and property taxes in mort
gage transactions - that s. 347 was designed to have a much wider reach,
and in fact the section has most often been applied to commercial transac
tions which bear no relation to traditional loan-sharking arrangements.
Although s. 347 is a criminal provision, the great majority of cases in which
it arises are not criminal prosecutions. Rather, like the case at bar, they are
civil actions in which a borrower has asserted the common-law doctrine of
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illegality in an effort to avoid or recover an interest payment, or to render an
agreement unenforceable. For this reason, the provision has attracted criti
cism from some commercial lawyers and academics, and calls have repeat
edly been made for its amendment or repeal. See, e.g., J.B. Ziegel, "The Usury
Provisions in the Criminal Code: The Chickens Come Home to Roost" (1986),
11 C.B.L.J. 233; Editorial (1994), 23 C.B.L.J. 321. Nevertheless, it; is now well
settled that s. 347 applies to a very-broad range of commercial and consumer
transactions involving the advancement of credit, including secured and
unsecured loans, mortgages and commercial financing agreements.

[129J It is worth repeating that s. 347 describes the offence of
charging or receiving a criminal interest rate. The offence is com
mitted by anyone who enters into an agreement or arrangement
to receive interest at a criminal rate, or who actually receives a
payment or partial payment of interest at a criminal rate. Major
J., at para. 53 S.C.R., p. 408 D.L.R., concluded that an LPP "is an
'interest' charge within the meaning of s. 347 and is subject to
that law's prohibitions against requiring or receiving interest at a
criminal rate" (emphasis added). He completed his reasons at p.
413 by finding that "the LPP charged by Consumers' Gas
comes within the scope ofs. 347 of the Criminal Code."

[130J As Major J. noted, s. 347 has come to playa significant
role in commercial law. However, as Cullity J. observed in Trans
port North American Express Inc. v. New Solutions Financial
Corp. (2001), 200 D.L.R. (4th) 560 at p. 576 (ant. S.C.J.), "the law
governing the civil consequences of an offence under s. 347 is still
in an early stage of its development". This is well illustrated by
the cases in which recourse has been had to s. 347 to have a loan
agreement or a mortgage declared illegal in requiring interest to
be paid at a criminal interest rate. I will refer to three cases as
illustrative of the recourse that has been had to s. 347 in commer
cial cases.

[131J One of the earliest cases subsequent to the enactment of
s. 347 in 1980 is Nelson v. C.T.C. Mortgage Corp., supra, in which
an action was brought by a mortgagor and the guarantors of the
mortgage for a declaration that the mortgage was void because it
charged a criminal rate of interest. The declaration was denied
for the reason that the interest rate did not offend what was then
s. 305.1 of the Criminal Code.

[132J The second case is William E. Thomson Associates Inc. v.
Carpenter (1989), 69 O.R. (2d) 545, 61 D.L.R. (4th) 1 (C.A.), leave
to appeal to the Supreme' Court of Canada refused (1990), 65
D.L.R. (4th) viii. The issues in the case were: (1) whether guaran
tees of a loan were void because the effective rate of interest under
the loan agreement exceeded the cri.m.inal rate of interest pro
scribed by s. 347; and (2) if so, whether the prohibited interest
could be severed from the loan with the result that the principal
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loan was payable, thus permitting recovery of the full amount of
each guarantee.

[133] With respect to the first issue, after tracing the history of
s. 347 and its precursor, the Small Loans Act, S .C. 1939, c. 23, s. 2,
and discussing the nature of the offence created by s. 347(1)(a),
Blair J A., at p. 550 O.R., p. 6 D.L.R., found that the effective rate of
interest payable under the loan agreement was over 60 per cent and
was proscribed by s. 347. He added: 'There is no doubt that the
Gender] committed an offence under s. 347(1)(a) by entering 'into an
agreement or arrangement to receive interest at a criminal rate'."

[134] Blair J.A.'s conclusion on this issue is found on p. 551
O.R., p. 7 D.L.R.:

Since the respondent company [committed] the very offence prohibited by
s. 347 of entering into an agreement to receive interest at a criminal rate, it
follows that it cannot enforce payment of interest in civil proceedings. The
ancient maxim ex turpi causa non oritur actio applies. The agreement to
receive a criminal rate of interest is prohibited by statute and the courts have
consistently held that such agreements are void and unenforceable: see S.
Waddams, The Law of Contracts, 2nd ed. (1984), at p. 421. This principle
was recognized by an early decision of the Supreme Court of Canada, cited
with approval by Professor Waddams, in Bank ofToronto v. Perkins (1883), 8
S.C.R. 603, where Ritchie C.J. said at p. 610:

It would be a curious state of the law if, after the Legislature had pro
hibited a transaction, parties enter into it, and, in defiance of the law,
compel courts to enforce and give effect to their illegal transactions.

Strong J. expressed the principle even more forcefully at p. 613:

Whenever the doing of an act is expressly forbidden by statute, whether
on grounds of public policy or otherwise, the English courts hold the
act, if done, to be void, though no express words of avoidance are con
tained in the enactment itself.

(Emphasis added)
[135] On the second issue, Blair J.A. considered whether the loan

agreement could be severed so that the agreement to repay the
principal amount of the loan could be enforced even though the
agreement to pay a criminal rate of interest was void. He concluded
on the facts of the case and the considerations to which I will refer,
that it was a proper exercise of the court's discretion that was in
accordance with the principles governing the intervention of public
policy to strike down illegal contracts, to enforce the payment of the
principal amount of the loan and sever from the contract the provi
sions that resulted in the payment of a criminal rate of interest.

[136] In reaching this conclusion, Blair J.A. reviewed develop
ments in the law that had resulted in a departure from an earlier
view that public policy rendered entire contracts unenforceable if
illegality was present, and concluded at p. 554 O.R., p. 10 D.L.R.:
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In every case where a court is called upon to exercise its discretion in deter
mining whether a contract is void for reasons of public policy, the exercise of
that discretion must be guided by principles which command general accep
tance. What principles apply and the weight to be given to them will depend
on the circumstances of each case. In my opinion the four considerations
referred to above are important in this case.

[137J The four considerations referred to by Blair J.A. were
stated by him. at p. 552 O.R., p. 8 D.L.R.:

The important question is whether public policy prevents the severance of
the agreement because it is tainted by illegality. In deciding whether the
agreements in this case are capable of severance and partial enforcement, a
number of principles from the decided cases must be taken into account.
They include the object and policy of s. 347; whether that object and policy
would be subverted by a partial performance ofthe agreements; whether one
or both parties intended to break the law; whether the parties were in an
equal bargaining position and were professionally advised; and whether one
party would be unjustly enriched if the contract were not enforced.

[138J At p. 554 O.R., p. 10 D.L.R., Blair J.A. expressed the
opinion that the court has a broad discretion in determining
whether a contract tainted by illegality under s. 347 is enforce
able. He stated that this was to be decided on a case by case
approach, adding at p. 556 O.R., p. 12 D.L.R.:

Whether or not a contract tainted by illegality is completely unenforce
able depends upon all the circumstances surrounding the contract and the
balancing of the considerations discussed above and, in appropriate cases,
other considerations.

[139] Following the lead of this court in Thomson, it is not
uncommon for the court to sever all or part of the interest tainted
by s. 347 from the main loan obligation. One example of a case in
which this court approved the severing of s. 347 tainted interest
from a loan agreement and enforced payment of the principal
amount of the loan is Milani v. Banks (1997), 32 O.R. (3d) 557,
145 D.L.R. (4th) 55 (C.A.). Cullity J ., in Transport North, went
one step further. He reduced the illegal rate of interest to 60 per

, cen t and enforced payment of the interest at the reduced rate. He
thus read down the interest provision of the loan transaction in
that case so that the criminal rate of interest would not be
exceeded. See, also, Trillium Computer Resources Inc. v. Taiwan
Connection Inc. (1994), 11 B.L.R. (2d) 1 (Ont. Div. Ct.).

[140J The third case is 677950 Ontario Ltd. v. Artell Develop
ments Ltd. (1992), 93 D.L.R. (4th) 334, 75 C.C.C. (3d) 343 (Ont.
C.A.), affd [1993J 2 S.C.R. 443, 82 C.C.C. (3d) 192, sub nom. Hor
vat v. Artell Developments Ltd. The issue in this case was
whether an amount payable under a mortgage constituted a
criminal rate of interest within the meaning of s. 347(1)(a). Blair
J.A. found that it did. He concluded as follows at p. 345 D.L.R.:
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Since the agreement to pay the sum of $1,300,000 provides for a "criminal
rate" of interest in contravention of s. 347, it cannot, for reasons of public
policy, as the Thomson case, supra, held, be enforced by a civil action.

[141] Stephen Antle's article, "A Practical Guide to Section 347
of the Criminal Code - Criminal Rates of Interest" (1994), 23
C.B.L.J. 323 contains a helpful review of the case law on s. 347
up to 1994. At p. 337, he provides the following assessment of the
effect of s. 347 in commercial transactions:

Contravening s. 347 can also have important civil consequences. Entering
into an agreement to receive a criminal rate of interest is an illegal act. The
courts will not enforce payment of a criminal rate of interest. To do so would
approve an illegal act, one prohibited by statute. It would also violate the
principle that no one should profit from his own wrongdoing.

[142] The case law is helpful as it illustrates the evolving appli
cation of s. 347 on commercial obligations in circumstances
where borrowers have resisted the repayment of debt obligations
on the ground that the interest payable on their debts consti
tuted a criminal rate of interest. This case, of course, is different
as the class members seek to invoke s. 347 both to avoid payment
of a contractual obligation and to recover money that they paid to
CG that the Supreme Court of Canada has found to be tainted
under s. 347(1)(b). In my view, the case law that has considered
the effect ofa contravention ofs. 347 on commercial obligations is
central to whether there is a juristic reason that permits CG to
retain the LPPs. In this regard, the important feature of the
cases is that the court will not permit a party to benefit from its
own wrongdoing where a contractual obligation infringes s. 347,
although it appears to be in the discretion of the court whether it
will relieve against the payment of the entire amount of the
tainted interest, or only the amount by which the interest
exceeds 60 per cent per annum.

Conclusion

[143] Earlier in my reasons, I stated that central to the resolu
tion of this appeal is the convergence of three areas of the law: (1)
the nature and purpose of class proceedings; (2) restitution based
on unjust enrichment; and (3) the effect of the infringement of
s. 347 of the Criminal Code on the enforceability of commercial
obligations. In reaching the conclusion that the appeal should be
allowed, I have considered and endeavoured to apply a standard
of review of the decision of the motion judge that is informed by
these areas of the law. In doing so, it is my view that there is no
reason to interfere with his finding the CG obtained a benefit, or
was enriched, by the LPPs it received from the members of the
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plaintiff class. However, it is my opinion that the motion judge
erred in law in finding that the rate orders of the OEB consti
tuted a juristic reason for CG's retention of the LPPs.

[144] At the heart of the appellant's case, which is now but
tressed by the decision of the Supreme Court of Canada, is the
following proposition. As the LPPs received by CG are capable of
constituting a criminal rate of interest contrary to s. 347(1)(b) of
the Criminal Code, that part of the contract between CG and its
customers under which they have agreed to pay LPPs is unen
forceable, with the result that CG must make restitution to its
customers for the total amount of the LPPs. The appellant con
tends that CG should not be permitted to profit from its breach of
the Criminal Code. Moreover, the appellant places emphasis on
the purpose of s. 347, which is to protect consumers from harsh
interest rates. Although CG has been neither charged, nor con
victed, of an offence contrary to s. 347(1)(b), the appellant seeks
to uphold the established rule of public policy that no person
should profit from his or her own wrongdoing. In Demeter u.
Dominion Life Assurance Co. (1982), 35 O.R. (2d) 560 at p. 562,
132 D.L.R. (3d) 248 (C.A), MacKinnon A.C.J.O. described the
rule of public policy:

The basic rule of public policy which is not disputed is that the courts will
not recognize a benefit accruing to a criminal from his crime nor to anyone
claiming through the criminal.

[145] As I have stated, the scope of appellate review of the deci
sion of a trial judge or a motion judge is narrow. As Bastarache J.
stated in Van de Perre at para. 13, "an appellate court may only
intervene in the decision of a trial judge if he or she erred in
law or made a material error in the appreciation of the facts."
At p. 574 D.L.R. of his reasons, the motion judge found that "as a
result of each LPP received by Consumers' Gas, the company has
more money than it had previously and accordingly is enriched".
In my view, the respondent, which challenged this finding, pro
vided no reason to interfere with it. It is supported by both the
evidence and the authorities, and is not based on a material error
by the motion judge in his appreciation of the facts.

[146] However, I am satisfied that the motion judge erred in
law in finding that the rate orders of the OEB providing for a
5 per cent LPP constitute a juristic reason entitling CG to retain
the LPPs. He did so on the following ground, found at p. 574
D.L.R. of his reasons: "Neither the plaintiff nor any other party
has sought to challenge these orders, and as discussed above, the
orders are valid and binding if and until such time when they are
reversed or invalidated."
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[147] In finding that the rate orders constitute a juristic reason
for CG's enrichment, the motionjudge failed to consider the effect
on the rate orders of the Supreme Court of Canada's decision that
an LPP "is an 'interest' charge within the meaning of s. 347 [of
the Criminal Code] and is subject to that law's prohibitions
against requiring or receiving interest at a criminal rate" (para. .
53 S.C.R., p. 408 D.L.R.). I have no doubt on the basis of the
authorities that I have discussed that, but for the decision of the
Supreme Court of Canada, the rate orders of the OEB would
have constituted a juristic reason. However, given the decision of
the Supreme Court of Canada, the rate orders ceased to have any
legal effect insofar as they enabled CG to levy a 5 per cent LPP
on the class members. Whether the rate orders were valid and
binding because they had not been challenged by the plaintiff
became irrelevant in the face of the Supreme Court's finding that
the LPPs were tainted under s. 347(1)(b) of the Criminal Code.
Thus, on the basis of that line of authority discussed by Professor
Smith that seeks to take the Pettkus formulation of "juristic rea
son" literally, when the LPPs were found to come within the
scope of s. 347 of the Criminal Code by the Supreme Court of
Canada, the rate orders ceased to be a juristic reason justifying
CG's enrichment.

[148] Moreover, to conclude that the rate orders constitute a
juristic reason is to permit the orders of a provincial regulatory
agency to override federal criminal law and would remove a sub
stantial reason for compliance with s. 347. In this regard, I refer
to the Chief Justice's observation in para. 34 of his reasons,
with which I agree: "Regardless of the success of the plaintiff's
claim for restitutionary relief, the [Ontario Energy] Board will
need to design a new penalty for late payments that does not
have the capacity to result in a contravention of s. 347(1)(b)."
Apposite, as well, is the further observation of the Chief Justice
in para. 48 of his reasons in holding that s. 18 of the OEBA does
not constitute a defence to the plaintiff's claim, with which I
also agree: "The wording of s. 18 is very broad, but I am unwill
ing to interpret it as providing a defence to an action for restitu
tion arising from a Board order authorizing conduct that is
contrary to the Criminal Code."

[149] The Chief Justice's conclusion that s. 18 of the OEBA does
not serve as a defence to the appellant's claim by virtue of the
Supreme Court of Canada's decision that the LPPs are capable of
infringing s. 347(I)(b) of the Criminal Code is, of course, an appli
cation of the paramountcy doctrine. See, e.g., M & D Farm Ltd. v.
Manitoba Agricultural Credit Corp., [1999] 2 S.C.R. 961, 176
D.L.R. (4th) 585. Because there is a conflict between the rate
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orders of a provincial regulatory agency approving a 5 per cent
LPP, which I observe was requested by CG, and federal legislation
precluding CG's receipt of a 5 per cent LPP, the federal legislation
will prevail according to the paramountcy doctrine. The conflict
arises because to permit the provincial rate orders to prevail will
displace the legislative purpose of Parliament. See Law Society of
British Columbia v. Mangat, 2001 SCC 67, per Gonthier J. at
paras. 23 and 69. For the same reason that the OEB rate orders are
not an effective defence to the appellant's claim. by virtue of s. 18 of
the OEBA, they do not constitute a juristic reason for CG's enrich
ment. See, also, R. v. Jorgensen, [1995] 4 S.C.R. 55, 32 C.R.R. (2d)
189. In my view, it would be wrong to say that the rate orders do
not provide CG with a defence under s. 18 of the OEBA because
they have been rendered inoperative by the doctrine of federal par
amountcy, and then to breathe life into them for the purpose of
finding that they constitute a juristic reason for CG's enrichment.

[150] A further consideration relevant to whether the rate orders
of the OEB constitute a juristic reason is the body of case law that
has considered the effect of a violation of s. 347 on the enforceabil
ity of commercial obligations. As part of this consideration, it may
be necessary to determine the date from which restitution should
be calculated - for example, from when s. 347 was proclaimed in
force in 1981, from when this action was commenced, from when
the reasons for judgment of the Supreme Court of Canada were
released, or from some other date. As well, there may be an issue
whether restitution should be required for the entire amount of the
LPPs, or only for the amount by which the LPPs exceed the annual
criminal rate of interest of 60 per cent. This analysis reflects the
line of cases which have approached the concept of juristic reason
from the perspective ofcircumstances which would render it unfair
or unjust for a defendant to retain a benefit.

[151] Relevant, as well, to the role of s. 347 in the determina
tion of whether the facts of this case disclose a juristic reason for
CG's enrichment is that s. 347 is in the nature of consumer pro
tection legislation, its purpose being to protect consumers from
paying exorbitant rates of interest. There is authority that
appears to support the proposition that legislative purpose is a
relevant factor for the court to consider in deciding whether to
grant restitutionary relief. See: Pavey & Matthews Pty. Ltd. v.
Paul (1987), [1986-87] 69 A.L.R. 577 (Aus. H.C.); Central Guar
anty Trust Co. v. Dixdale Mortgage Investment Corp. (1994), 24
O.R. (3d) 506, 121 D.L.R. (4th) 53 (C.A.); Safeway Shouldering
Ltd. v. Nackawic (Town) (2001), 196 D.L.R. (4th) 659 (N.B.C.A.).

[152] On the basis of the authorities that have considered the
effect of s. 347 of the Criminal Code on commercial obligations,
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CG's customers are able to refuse payment of an LPP that results
in the payment of a criminal rate of interest just as a mortgagor
can refuse to pay interest on a mortgage at a rate that contra
venes s. 347. Because the provision in a customer's contract by
which he or she has agreed to pay a 5 per cent LPP on an overdue
account is illegal by virtue of s. 347(1)(b), it cannot be enforced by
CG. Subject to the considerations raised in para. 65, it is my opin
ion that it would be inequitable to permit CG to retain the LPPs.

[153] Analyzed slightly differently, CG cannot as against its
customers retain the LPPs save by relying on the rate orders of
the DEB by which CG levied LPPs on its customers if their
account was not paid by its due date. Although, as the motion
judge stated, the rate orders were valid and subsisting in the
sense that they were issued under the authority of the OEBA and
have not been set aside or otherwise declared to be invalid, the
LPPs which they permitted CG to collect from its customers have
been found to infringe s. 347(1)(b) of the Criminal Code. To say
that the rate orders nevertheless permit CG to retain the LPPs
would be to achieve a result that is both contrary to the federal
paramountcy doctrine and the authorities that have applied s. 347
in relation to commercial obligations. Moreover, to do so would be
to permit CG to profit from its own wrongdoing.

[154] In summary, therefore, there are two reasons why the
rate orders of the DEB do not constitute a juristic reason for CG's
retention of the LPPs. First, when the Supreme Court of Canada
held that the LPPs come within the scope of s. 347 of the Crimi
nal Code, the rate orders ceased to have any legal effect insofar
as they enabled CG to levy a 5 per cent LPP on the class mem
bers. Second, on the basis of the authorities that have considered
the effect of s. 347 on commercial obligations, it would be inequi
table to permit CG to retain the LPPs as to do so would be to
enable CG to profit from its own wrongdoing.

[155] Before this court, the respondent argued that if the
appellant succeeds in his appeal, it should not be required to
repay the LPPs on the ground that it had altered its position to
its detriment in reliance on the DEB rate orders. This is known
as the "change of position" defence which, as I have indicated,
has been judicially recognized by the Supreme Court of Canada
in Storthoaks. The defence was also recognized by the House of
Lords in Lipkin Gorman in which it was described in the follow
ing way by Lord Goff of Chieveley at pp. 579-80 A.C.:

The answer must be that, where an innocen t defendant's position is so
changed that he will suffer an injustice if called upon to repay or to repay in
full, the injustice of requiring him so to repay outweighs the injustice of deny
ing the plaintiff restitution. If the plaintiff pays money to the defendant
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under a mistake offact, and the defendant then, acting in good faith, pays the
money or part of it to charity, it is unjust to require the defendant to make
restitution to the extent that he has so changed his position. Likewise, on
facts such as those in the present case, if a thief steals my money and pays it
to a third party who gives it away to charity, that third party should have a
good defence to an action for money had and received. In other words, bona
fide change of position should of itself be a good defence in such cases as
these. The principle is widely recognized throughout the common law world.

I am most anxious that, in recognizing this defence to actions of restitution,
nothing should be said at this stage to inhibit the development of the defence
on a case by case basis, in the usual way. It is, of course, plain that the
defence is not open to one who has changed his position in bad faith, as where
the defendant has paid away the money with knowledge of the facts entitling
the plaintiff to restitution; and it is commonly accepted that the defence
should not be open to a wrongdoer. These are matters which can, in due
course, be considered in depth in cases where they arise for consideration.
They do not arise in the present case. Here there is no doubt that the respon
dents have acted in good faith throughout, and the action is not founded
upon any wrongdoing to the respondents. It is not however appropriate in the
present case to attempt to Identify all those actions in restitution to which
change of position may be a defence. A prominent example will, no doubt, be
found in those cases where the plaintiff is seeking repayment of money paid
under a mistake of fact; but I can see no reason why the defence should not
also be available in principle in a case such as the present, where the plain
tiff's money has been paid by a thief to an innocent donee, and the plaintiff
then seeks repayment from the donee in an action for money had and
received. At present I do not wish to state the principle any less broadly than
this: that the defence is available to a person whose position has so changed
that it would be inequitable in all the circumstances to require him to make
restitution, or alternatively to make restitution in full. I wish to stress how
ever that the mere fact that the defendant has spent the money, in whole or
in part, does not of itself render it inequitable that he should be called upon
to repay, because the expenditure might in any event have been incurred by
him in the ordinary course of things.

(Emphasis added)
In Lipkin Gorman it was found that the defence of change of posi
tion was not available to the respondent gambling club.

[156] The respondent submitted that the defence should be
applied in this case on the basis of the following argument. The
OEB, through its rate orders, designed a rate structure, includ
ing LPPs, to recover the revenue requirement of CG. The rate
structure would have been different, and CG would have been in
a different position, if CG had not been able to recover part of its
revenue requirement through LPPs in accordance with the rate
orders. Therefore, it would be inequitable to require CG to refund
LPPs received since 1981 when it cannot go back and alter its
rate structure to account for that loss of revenue.

[157] Although this argument is attractive, it is not available to
the respondent as the LPPs upon which it relied as a component
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of its revenue requirement in its rate order applications to the
DEB have been found by the Supreme Court ofCanada to contra
vene s. 347(1)(b) of the Criminal Code. It is simply another way
to attempt to justify the retention of the LPPs received in contra
vention ofthe criminal law. As Lord Goff of Chieveley has pointed
out, the change ofposition defence should not be open to a wrong
doer. In Storthoaks, the Supreme Court of Canada refused to
allow a municipality to make use of this defence when it clearly
would have designed a different tax structure in order to meet its
"revenue requirement" if it had recognized that it would not be
able to retain the lease payments in issue in that case, even
though the municipality could not later go back and alter its tax
structure to account for its loss of revenue.

[158] There is a final factor that I believe it is appropriate to
consider in determining whether CG has been unjustly enriched.
I refer to the fact that this is a proposed class action, which
accounts for my earlier review of the nature and purpose of class
proceedings. I appreciate, depending on the result of this appeal,
that the class proceeding remains to be certified. Nevertheless, I
believe that at this stage of the proceedings, because this is a pro
posed class action, the determination of whether the class mem
bers are entitled to recovery should not be considered on the
basis of the representative appellant's claim for $75. Rather, it
should be considered in the context of a class proceeding, assum
ing that the proceeding is certified. In expressing this opinion, I
appreciate that a motion for summary judgment is procedurally
permitted before certification, and in a proper case, can provide a
useful role in dismissing a case at an early stage where it is clear
that a trial is unnecessary to resolve a significant issue.

[159] In my view, there are two features of class proceedings
that have relevance to whether CG was unjustly enriched by the
LPPs paid by the class members. First, a class action provides
access to the courts for a group of persons who have been
wronged by a defendant, none of whom could afford to sue sepa
rately. In this case, for example, it is unlikely that the appellant,
or any other class member, who paid about $75 in LPPs could
afford to sue CG separately.

[160] Second, class actions enforce the law by requiring a viola
tor to bear the costs it inflicts on a class of consumers for its
wrongful conduct, costs that it could otherwise avoid because, as
in this case, each victim's injury is too small to warrant suit.
There are two American cases, which parallel this case, that are
frequently cited as illustrative of this point. In Daar v. Yellow Cab
Co. (1967), 67 Cal. 2d 695, 443 P. 2d 732, the class members
sought recovery ofovercharges collected by the defendant's setting
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its taxicab meters to operate at rates higher than an ordinance
had authorized. In State v. Levi Strauss & Co. (1986), 41 Cal. 3d
460, 715 P. 2d 514, recovery was sought of overcharges as a result
of the defendant's unlawful pricing of its products.

Result

[161] For the foregoing reasons, I would allow the appeal, set
aside the judgment dismissing the appellant's claim and order
that the respondent's motion for summary judgment be dis
missed. In addition, I would order:

(a) that there be a declaration that the charging and receipt of
LPPs by Consumers' Gas violates s. 347(1)(b) of the Crimi
nal Code and that LPPs need not be paid by the appellant;

(b) that the respondent repay the appellant the amount of the
LPPs received from him, such amount to be determined by
the trial judge.

The appellant is thus to have partial summary judgment in
respect to liability and is required to proceed to trial in respect to
the proof of damages.

[162] I would also award the appellant his costs of the motion,
which are to include his costs of the partial summary judgment,
and his costs of this appeal. I must point out that the Supreme
Court of Canada allowed the appellant's appeal to that court
"with costs in the cause". In the circumstances, failing agreement
among counsel, I believe that the better course to follow is to pro
vide counsel for the parties the opportunity to make submissions
on interest and costs after judgment has been delivered. Accord
ingly, I will consider this award of costs to be provisional until
counsel are heard from.

Order accordingly.
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The respondent gas utility, whose rates and payment
policies are governed by the Ontario Energy Board
("OEE"), bills its customers on a monthly basis, and
each bill includes a due date for the payment of current
charges. Customers who do not pay by the due date incur
a late payment penalty ("LPP") calculated at five percent
of the unpaid charges for that month. The LPP is a one
time penalty, and does not compound or increase over
ime. The appellant and his wife paid approximately $75

in LPP charges between 1983 and 1995. The appellant
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a la limite prescrite par l 'art. 347 du Code criminel
L'action pour enrichissement sans cause des clients est
elle fondee ? - Moyens de defense que I'entreprise peut
opposer al'action - D 'autres ordonnances accessoires
sont-elles requises ?

L'entreprise de distribution de gaz intimee, dont
les tarifs et les politiques de paiement sont regis par la
Commission de l'energie de I' Ontario (« CEO »), envoie
chaque mois ases clients une facture qui fixe une date
d'echeance pour le paiement du montant duo Les clients
qui n'cnt pas acquitte leur facture a la date d'echeance
se voient infiiger une penalite pour paiement en retard
(« PPR ») qui correspond a5 pour 100 du montant en
souffrance pour le mois en question. Cette penalite est
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commenced a class action seeking restitution for unjust
enrichment of LPP charges received by the respondent in
violation of s. 347 of the Criminal Code. He also sought
a preservation order. In a previous appeal to this Court, it
was held that charging the LPPs amounted to charging a
criminal rate of interest under s. 347 and the matter was
remitted back to the trial court for further consideration.
As the case raised no factual dispute, the parties brought
cross-motions for summary judgment. The motions
judge granted the respondent's motion for summary
judgment, finding that the action was a collateral attack
on the OEB's orders. The Court of Appeal disagreed, but
dismissed the appellant's appeal on the grounds that his
unjust enrichment claim could not be made out.

Held: The appeal should be allowed. The respondent
is ordered to repay LPPs collected from the appellant in
excess of the interest limit stipulated in s. 347 of the Code
after the action was commenced in 1994 in an amount to
be determined by the trial judge.

The test for unjust enrichment has three elements:
(1) an enrichment of the defendant; (2) a corresponding
deprivation of the plaintiff; and (3) an absence of juristic
reason for the enrichment. The proper approach to the
juristic reason analysis is in two parts. The plaintiff must
show that no juristic reason from an established category
exists to deny recovery. The established categories
include a contract, a disposition of law, a donative intent,
and other valid common law, equitable or statutory obli
gations. If there is no juristic reason from an established
category, then the plaintiff has made out a prima facie
case. The prima facie case is rebuttable, however, where
the defendant can show that there is another reason to
deny recovery. Courts should have regard at this point to
two factors: the reasonable expectations of the parties and
public policy considerations.

Here, the appellant has a claim for restitution. The
respondent received the monies represented by the LPPs
and had that money available for use in the carrying on
of its business. The transfer of those funds constitutes a
benefit to the respondent. The parties are agreed that the
second prong of the test has been satisfied. With respect
to the third prong, the only possible juristic reason from
an established category that could justify the enrichment

compose et n'augmente pas avec Ie temps. Entre 1983
et 1995, 1'appelant et son epouse ont verse une somme
approximative de 75 $ atitre de PPR. L' appelant a intents
un recours collectif en vue d'obtenir la restitution pour
enrichissement sans cause des PPR pen;ues par I'intimee
en contravention de 1'art. 347 du Code criminel. n a ega
lement sollicite une ordonnance de conservation. Dans le
cadre d'un pourvoi anterieur, notre Cour a conclu que les
PPR constituaient des interets aun taux criminel au sens
de I'art. 347 et a renvoye 1'affaire devant le tribunal de
premiere instance pour qu'il en poursuive I'examen. En
I'absence de contestation des faits, les parties ont depose
des motions incidentes en vue d'obtenir un jugement
sommaire. Le juge qui a examine les motions a accueilli
celIe de l' intimee visant aobtenir un jugement sommaire,
concluant que l'action representait une contestation indi
recte de 1'ordonnance de la CEO. La Cour d'appel n'etait
pas du meme avis, mais elle a rejete l'appel pour Ie motif
que I'appelant n'avait pas etabli le bien-fonde de son
action pour enrichissement sans cause.

Arret :Le pourvoi est accueilli. nest ordonne a1'inti
mee de rembourser a l' appelant, selon le montant fixe par
Ie juge de premiere instance, les sommes qu'il a versees,
apres l'introduction de 1'instance en 1994, pour acquitter
les PPR qui representaient un taux d'interet superieur ala
limite prescrite par 1'art. 347 du Code.

Le critere applicable en matiere d'enrichissement
sans cause comporte trois volets : (1) 1'enrichissement
du defendeur, (2) l'appauvrissement correspondant du
demandeur et (3) I'absence de motif juridique justifiant
I'enrichissement. n convient de scinder en deux etapes
l'analyse du motif juridique. Le demandeur doit demon
trer qu' aucun motif juridique appartenant aune categoric
etablie ne justifie de refuser le recouvrement. Panni les
categories etablies, il yale contrat, la disposition legale,
1'intention liberale et les autres obligations valides impo
sees par la common law, 1'equity ou la loi. S'il n'existe
aucun motifjuridique appartenant aune categoric etablie,
le demandeur a alors etabli une preuve prima facie. La
preuve prima facie est cependant refutable si le defen
deur parvient ademontrer qu'il existe un autre motif de
refuser le recouvrement. Les tribunaux doivent ici tenir
compte de deux facteurs : les attentes raisonnables des
parties et les considerations d'interet public.

En l'espece, 1'appelant a droit a la restitution.
L'intimee a recu les sommes d' argent representees par
les PPR et elle pouvait utiliser cet argent pour exploiter
son entreprise . Le transfert de ces fonds confere un avan
tage al'intimee. Les parties conviennent que le deuxieme
volet du critere est respecte. Quant au troisieme volet,
le seul motif juridique appartenant aune categorie eta
blie qui pourrait justifier l'enrichissement, en l'espece,
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in this case is the existence of the OEB orders creating the
LPPs under the "disposition of law" category. The OEB
orders, however, do not constitute a juristic reason for
the enrichment because they are inoperative to the extent
of their conflict with s. 347 of the Criminal Code. The
appellant has thus made out a prima facie case for unjust
enrichment.

The respondent's reliance on the orders is relevant
when determining the reasonable expectations of the
parties at the rebuttal stage of the juristic reason analysis
even though it would not provide a defence if the respond
ent was charged under s. 347 of the Code. However, the
overriding public policy consideration in this case is the
fact that the LPPs were collected in contravention of the
Criminal Code. As a matter of public policy, criminals
should not be permitted to keep the proceeds of their
crime. In weighing these considerations, the respondent's
reliance on the inoperative OEB orders from 1981-1994,
prior to the commencement of this action, provides a
juristic reason for the enrichment. After the action was
commenced and the respondent was put on notice that
there was a serious possibility its LPPs violated the
Criminal Code, it was no longer reasonable to rely on the
OEB rate orders to authorize the LPPs. Given that con
clusion, it is only necessary to consider the respondent's
defences for the period after 1994.

The respondent cannot avail itself of any defence. The
change of position defence is not available to a defendant
who is a wrongdoer. Since the respondent in this case was
enriched by its own criminal misconduct, it should not be
permitted to avail itself of the defence. Section 18 (now s.
25) of the Ontario Energy Board Act should be read down
so as to exclude protection from civil liability damage
arising out of Criminal Code violations. As a result, the
defence does not apply in this case and it is not necessary
to consider the constitutionality of the section.

This action does not constitute an impermissible col
lateral attack on the OEB's orders. The OEB does not
have exclusive jurisdiction over this dispute, which is a
private law matter under the competence of civil courts,
nor does it have jurisdiction to order the remedy sought
by the appellant. Moreover, the specific object of the
action is not to invalidate or render inoperative the OEB's
orders, but rather to recover money that was illegally

est I'existence des ordonnances de la CEO etablissant
la PPR, qui relevent de la categorie des « dispositions
legales » , Toutefois, les ordonnances de la CEO ne cons
tituent pas un motif juridique justifiant I'enrichissement
etant donne qu'elles sont inoperantes dans la mesure ou
elles sont incompatibles avec l'art. 347 du Code criminel.
L'appelant a done etabli une preuve primafacie de l'enri
chissement sans cause.

Al'etape de l'analyse du motif juridique consistant a
refuter la preuve prima facie , le fait que l'intimee se soit
fondee sur les ordonnances est pertinent pour determiner
les attentes raisonnables des parties, mais l'intimee ne
pourrait pas pour autant invoquer ce fait comme moyen
de defense si elle etait accusee en vertu de l'art. 347 du
Code. Toutefois, la consideration d'interet public domi
nante en l'espece est Ie fait que les PPR ont ete percues
en contravention du Code criminel. Pour des raisons
d'interet public, un criminel ne doit pas etre autorise a
conserver Ie produit de son crime. L'examen de ces con
siderations permet de conclure que le fait qu'a partir de
1981 jusqu'en 1994, avant l'introduction de la presente
action, l'intimee se soit fondee sur les ordonnances
inoperantes de la CEO est un motif juridique qui justifie
l' enrichissement. Apres que l' action eut ete intentee et
qu'elle eut ete informee de la possibilite serieuse que les
PPR contreviennent au Code criminel, l'intimee ne pou
vait plus raisonnablement se fonder sur les ordonnances
tarifaires de la CEO pour justifier les PPR. Compte tenu
de cette conclusion, il n'est necessaire d'examiner les
moyens de defense qu' al' egard de la periode posterieure
a1994.

L'intimee ne peut invoquer aucun moyen de defense.
Un defendeur fautif ne peut pas invoquer Ie moyen de
defense fonde sur le changement de situation. L'intimee
ne peut pas invoquer ce moyen de defense en l' espece
etant donne qu' elle s' est enrichie grace a sa propre
inconduite criminelle. Il faut donner aI'art, 18 (rnainte
nant I' art. 25) de la Loi sur La Commission de l'energie
de l'Ontario une interpretation attenuee selon laquelle il
n'offre aucune protection contre les actions en responsa
bilite civile decoulant d'une infraction au Code criminel.
En consequence, le moyen de defense ne peut pas etre
invoque en l'espece et il n'est pas necessaire d'exarniner
la constitutionnalite de la disposition qui le prevoit,

La presente action ne constitue pas une contestation
indirecte inacceptable de l'ordonnance de la CEO. La
CEO n'a pas competence exclusive aI'egard du present
litige, qui porte sur une question de droit prive relevant
de la competence des tribunaux civils, et elle n'a pas
non plus Ie pouvoir d'ordonner la reparation sollicitee
par I' appelant. En outre, I' action a pour objet precis non
pas d' invalider ou de rendre inoperantes les ordonnances

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 11 
Page 3 of 43



632 GARLAND V. CONSUMERS ' GAS CO. [2004] 1 S.C .R.

collected by the respondent as a result of OEB orders. In
order for the regulated industries defence to be available
to the respondent, Parliament needed to have indicated,
either expressly or by necessary implication, that s. 347
of the Code granted leeway to those acting pursuant to a
valid provincial regulatory scheme. Section 347 does not
contain any such indication.

The de facto doctrine does not apply in this case
because it only attaches to government and its officials
in order to protect and maintain the rule of law and the
authority of government. An extension of the doctrine to
a private corporation regulated by a government authority
is not supported by the case law and does not further the
doctrine's underlying purpose.

A preservation order is not appropriate in this case.
The respondent has ceased to collect the LPPs at a crimi
nal rate , so there would be no future LPPs to which a
preservation order could attach. Even with respect to the
LPPs paid between 1994 and the present, a preservation
order should not be granted because it would serve no
practical purpose, because the appellant has not satisfied
the criteria in the Ontario Rules of Civil Procedure, and
because Amax can be distinguished from this case. A dec
laration that the LPPs need not be paid would similarly
serve no practical purpose and should not be made.
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de la CEO, mais plutot de recouvrer les sommes que
l'intimee a percues illegalement ala suite de ces ordon
nances. Pour que l'intimee puisse invoquer le moyen de
defense fonde sur la reglernentation de I' activite, il aurait
fallu que le legislateur indique, soit expressement ou par
deduction necessaire, que l' art . 347 du Code accorde la
liberte de le faire aceux qui agissent conforrnement aun
regime de reglementation provincial valide. L'article 347
ne contient aucune indication de cette nature.

Le principe de la validite de facto est inapplicable en
l'espece etant donne qu'il s'applique au gouvemement
et a ses fonctionnaires afin de proteger et de maintenir
la primaute du droit et l'autorite du gouvemement.
L'application du principe aune societe privee reglemen
tee par un organisme gouvememental n' est pas etayee par
la jurisprudence et ne favorise pas la realisation de son
objet fondamental.

Il ne convient pas de prononcer une ordonnance de
conservation en l' espece. L'intimee ne percoit plus des
PPR aun taux crimine1, de sorte qu 'une ordonnance de
conservation ne pourrait s' appliquer aaucune autre PPR
verseepar la suite. Memeen ce qui conceme les PPR ver
sees depuis 1994, auxquelles elle pourrait s' appliquer, il
n'y a pas lieu de prononcer une ordonnance de conserva
tion du fait que cette ordonnance ne serait d'aucune uti
lite, que l'appelant n'a pas satisfait aux criteres enonces
dans les Regles de procedure civile de l'Ontario et que
I' affaire Amax peut etre distinguee de la presente affaire.
Unjugement declarant qu'il n'est pas necessaire de payer
les PPR ne serait d'aucune utilite et il n'y a pas lieu de le
rendre.
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D.L.R. (4th) 536, [2000] O.J. No. 1354 (QL) .
Appeal allowed.

Michael McGowan, Barbara L. Grossman,
Dorothy Fong and Christopher D. WoodhUll', for the
appellant

Fred D. Cass, John D. McCamus and John J.
Longo, for the respondent.

Christopher M. Rupar, for the intervener the
Attorney General of Canada

Thomson Irvine, for the intervener the Attorney
General for Saskatchewan.

Alan H. Mark and Kelly L. Friedman, for the
intervener Toronto Hydro-Electric System Limited.

Mark M. Orkin, Q.c., for the intervener the Law
Foundation of Ontario.

Patricia D. S. Jackson and M. Paul Michell, for
the intervener Union Gas Limited.

The judgment of the Court was delivered by

!ACOBUCO J. - At issue in this appeal is a
claim by customers of a regulated utility for resti
tution for unjust enrichment arising from late pay
ment penalties levied by the utility in excess of the
interest limit prescribed by s. 347 of the Criminal
Code, R.S.C. 1985, c. C-46. More specifically, the
issues raised include the necessary ingredients to a
claim for unjust enrichment, the defences that can
be mounted to resist the claim, and whether other
ancillary orders are necessary.

For the reasons that follow, I am of the view to
uphold the appellant's claim for unjust enrichment
and therefore would allow the appeal.

I. Facts

The respondent Consumers' Gas Company
Limited, now known as Enbridge Gas Distribution

D.L.R. (4th) 536, [2000] OJ. No . 1354 (QL).
Pourvoi accueilli.

Michael McGowan, Barbara L. Grossman,
Dorothy Fang et Christopher D. Woodbury, pour
l'appelant.

Fred D. Cass, John D. McCamus et John 1.
Longo, pour I'intimee.

Christopher M. Rupar, pour l'intervenant le pro
cureur general du Canada.

Thomson Irvine, pour l'intervenant Ie procureur
general de la Saskatchewan.

Alan H. Mark et Kelly L. Friedman, pour linter
venante Toronto Hydro-Electric System Limited.

Mark M. Orkin , c.r., pour l'intervenante la
Fondation du droit de I'Ontario.

Patricia D. S. Jackson et M. Paul Michell, pour
l'intervenante Union Gas Limited.

Version francaise du jugement de la Cour rendu
par

LE JUGE LA.COBUCCI - Le present pourvoi con
cerne une action en restitution pour enrichissement
sans cause que les clients d'une entreprise de ser
vices publics reglementee ant intentee a la suite
de I'infliction, par cette derniere, de penalites pour
paiement en retard representant un taux dinteret
superieur ala limite prescrite par l' an. 347 du Code
criminel, L.R.C. 1985 , ch. C-46. Il s'agit plus preci
sement de determiner aquelles conditions peut etre
intentee une action pour enrichissement sans cause,
quels moyens de defense peuvent etre opposes aune
telle action et si d ' autres ordonnances accessoires
sont requises.

Pour les motifs qui suivent, je suis d 'avis de con
firmer la validite de I' action pour enrichissement
sans cause intentee par I' appelant et, par conse
quent, d' accueillir Ie pourvoi.

I. Les faits

L'intimee Consumers ' Gas Company Limited,
maintenant connue sous Ie nom dEnbridge Gas
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Inc., is a regulated utility which provides natural gas
to commercial and residential customers through
out Ontario. Its rates and payment policies are
governed by the Ontario Energy Board ("OEB" or
''Board'') pursuant to the Ontario Energy Board Act,
R.S.O. 1990, c. 0 .13 ("OEBA"), and the Municipal
Franchises A.ct, R.S .O. 1990, c. M.55. The respond
ent cannot sell gas or charge for gas-related services
except in accordance with rate orders issued by the
Board. .

Consumers' Gas bills its customers on a monthly
basis, and each bill includes a due date for the pay
ment of current charges. Customers who do not pay
by the due date incur a late payment penalty ("LPP")
calculated at five percent of the unpaid charges for
that month. The LPP is a one-time penalty, and does
not compound or increase over time.

The LPP was implemented in 1975 following a
series of rate hearings conducted by the OEB. In
granting Consumers' Gas's application to impose
the penalty, the Board noted that the primary pur
pose of the LPP is to encourage customers to pay
their bills promptly, thereby reducing the cost to
Consumers' Gas of carrying accounts receivable.
The Board also held that such costs, along with
any special collection costs arising from late pay
ments, should be borne by the customers who
cause them to be incurred, rather than by the cus
tomer base as a whole. In approving a flat penalty
of five percent, the OEB rejected the alternative
course of imposing a daily interest charge on over
due accounts. The Board reasoned that an inter
est charge would not provide sufficient incentive
to pay by a named date, would give little weight
to collection costs , and might seem overly compli
cated. The Board recognized that if a bill is paid
very soon after the due date, the penalty would, if
calculated as an interest charge, be a very high rate
of interest. However, it noted that customers could
avoid such a charge by paying their bills on time,
and that, in any event, in the case of the average

Distribution Inc., est une entreprise de services
publics reglementee qui fournit du gaz naturel a
des clients residentiels et commerciaux partout en
Ontario. Ses tarifs et ses politiques de paiement
sont regis par la Commission de I' energie de l' On
tario (« CEO » ou « Commission ») conformement
ala Loi sur la Commission de l 'energie de l 'Onta
rio, L.R.O. 1990, ch. 0.13 (« LCEO »), et alaLoi
sur les concessions municipales, L.R.O. 1990, ch.
M.55. L'intimee ne peut vendre du gaz ou factu
rer des services connexes que conformement aux
ordonnances tarifaires de la Commission.

Chaque mois, les clients de Consumers' Gas
recoivent une facture qui fixe une date d'echeance
pour le paiement du montant dfi. Les clients qui
n'ont pas acquitte leur facture a la date d'echeance
se voient infliger une penalite pour paiement en
retard (« PPR ») qui correspond a 5 pour 100 du
montant en souffrance pour Ie mois en question.
Cette penalite est calculee une seule fois; elle ne
comporte aucun interet compose et ri'angmente pas
avec le temps.

La PPR a ere etablie en 1975 ala suite d'une sene
d'audiences tarifaires de la CEO. En accedant ala
demande de Consumers ' Gas visant I' infliction de
la PPR, Ia Commission a fait remarquer que cette
penalite a pour objet premier dinciter les clients
a acquitter leurs factures sans tarder, de maniere
a reduire les frais qu' entraine pour Consumers'
Gas Ie report des comptes clients. La Commission
a aussi conclu que ces frais, ainsi que Ies frais de
recouvrement speciaux resultant des paiements en
retard, devaient etre supportes par les clients qui
en sont a l'origine plutot que par l'ensemble de la
clientele. En approuvant une penalite uniforme de
5 pour 100, la CEO a rejete la solution de rechange
consistant apercevoir des frais d I interet quotidiens
sur Ies comptes en souffrance. La Commission a
estime que la perception de frais dinteret ne suffi
rait pas pour inciter les gens apayer au plus tard a
une date determinee, accorderait peu d'importance
aux frais de recouvrement et pourrait sembler trop
compliquee. La Commission a reconnu que, dans
le cas d'une facture acquittee rapidement apres la
date d' echeance, Ia penalite, calculee sous forme de
frais d'interet, representerait un taux d'interet tres
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bill the dollar amount of the penalty would not be
very large.

The appellant Gordon Garland is a resident of
Ontario and has been a Consumers ' Gas customer
since 1983. He and his wife paid approximately $75
in LPP charges between 1983 and 1995. In a class
action on behalf of over 500,000 Consumers ' Gas
customers, Garland asserted that the LPPs violate s.
347 of the Criminal Code. That case also reached
the Supreme Court of Canada, which held that
charging the LPPs amounted to charging a criminal
rate of interest under s. 347 and remitted the matter
back to the trial court for further consideration
(Garland v. Consumers' Gas Co., [1998] 3 S.C.R
112 ("Garland No.1"» . Both parties have now
brought cross-motions for summary judgment.

The appellant now seeks restitution for unjust
enrichment of LPP charges received by the respond
ent in violation of s. 347 of the Code. He also seeks
a preservation order requiring Consumers' Gas to
hold LPPs paid during the pendency of the litigation
subject to possible repayment.

The motions judge granted the respondent's
motion for summary judgment, finding that the
action was a collateral attack on the OEB order. He
dismissed the application for a preservation order. A
majority of the Court of Appeal disagreed with the
motions judge's reasons, but dismissed the appeal
on the grounds that the appellant's unjust enrich
ment claim could not be made out.

II. Relevant Statutory Provisions

Ontario Energy Board Act, RS.O. 1990, c. 0.13

18. An order of the Board is a good and sufficient
defence to any proceeding brought or taken against any

eleve. Elle a toutefois fait observer que les clients
pourraient eviter ces frais en payant leurs factures. a
temps et que, de toute facon, le montant de la pena
lite ne serait pas tres eleve dans le cas d'une facture
moyenne.

L' appelant Gordon Garland reside en Ontario et
est un client de Consumers' Gas depuis 1983. Entre
1983 et 1995, son epouse et lui ont verse une sornme
approximative de 75 $ a titre de PPR. Dans un
recours collectif intente au nom de plus de SOD 000
clients de Consumers' Gas, Garland a affirme que
les PPR contreviennent a l'art. 347 du Code crimi
nel. Cette affaire a egalement ete soumise ala Cour
supreme du Canada, qui a conclu que les PPR cons
tituaient des interets a un taux criminel au sens de
I'art. 347 et a renvoye I'affaire devant le tribunal de
premiere instance pour qu ' il en poursuive l' examen
(Garland c. Consumers' Gas Co., [1998] 3 RC.S.
112 (« Garland nO 1 »». Chacune des parties a
depose une motion incidente en vue d'obtenir un
jugement somrnaire.

L' appelant demande maintenant la restitution
pour enrichissement sans cause des PPR percues par
l'intimee en contravention de I'art. 347 du Code. n
sollicite egalement une ordonnance de conservation
enjoignant a Consumers' Gas de: conserver, en vue
d'un eventuel remboursement, les PPR percues pen
dant 1'instance.

Le juge qui a examine les motions a accueilli
celle de I'intimee visant a obtenir unjugement som
maire , concluant que l' action representait une con
testation indirecte de l'ordonnance de la CEO. Il a
rejete la demande d' ordonnance de conservation.
La Cour d'appel, ala majorite, n'a pas souscrit aux
motifs du juge des motions, mais elle a rejete l' ap
pel pour le motif que l'appelant navait pas etabli le
bien-fonde de son action pour enrichissement sans
cause.

II. Les dispositions legislatives pertinentes

Loi sur la Commission de I 'energie de I 'Ontario ,
L.RO. 1990, ch. 0.13

18 Une ordonnance de la Commission constitue un
moyen de defense valable al'encontre de toute instance
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person in so far as the act or omission that is the subject
of the proceeding is in accordance with the order.

Ontario Energy Board Act, 1998, S.O. 1998, c. 15,
Sch. B

25. An order of the Board is a good and sufficient
defence to any proceeding brought or taken against any
person in so far as the act or omission that is the subject
of the proceeding is in accordance with the order.

Criminal Code, R.S.e. 1985, c. C-46

15. No person shall be convicted of an offence in
respect of an act or omission in obedience to the laws for
the time being made and enforced by persons in de facto
possession of the sovereign power in and over the place
where the act or omission occurs.

347. (1) Notwithstanding any Act of Parliament, every
one who

(a) enters into an agreement or arrangement to receive
interest at a criminal rate, or

(b) receives a payment or partial payment of interest
at a criminal rate,

is guilty of

(c ) an indictable offence and is liable to imprison
ment for a term not exceeding five years, or

(d) an offence punishable on summary conviction and
is liable to a fine not exceeding twenty-five thousand
dollars or to imprisonment for a term not exceeding
six months or to both.

m. Judicial History

A. Ontario Superior Court of Justice (2000), 185
D.L.R (4th) 536

As this case raised no factual disputes, all par
ties agreed that summary judgment was the proper
procedure on the motion. Winkler J . found that the
appellant's claim could not succeed in law and that
there was no serious issue to be tried. In so find
ing, he held that the "regulated industries defence"
was not a complete defence to the claim. On his
reading of the relevant case law, the dominant
consideration was whether the express statutory

dans la mesure OU 1'acte ou 1'omission qui fait 1'objet de
1'instance est conforme a1'ordonnance.

Loi de 1998 sur La Commission de l'energie de
l'Ontario, L.O. 1998, ch. 15, ann. B

25. Une ordonnance de 1a Commission constitue un
moyen de defense valable a toute instance introduite
contre qui que ce soit dans la mesure ou l'acte ou l'omis
sion qui en fait l'objet y est conforme.

Code criminel, L.Re. 1985, ch . C-46

15. Nul ne peut etre declare coupable d'une infraction
a I'egard d'un acte ou d'une omission en execution des
lois alors edictees et appliquees par les personnes posse
dant de facto le pouvoir souverain dans et sur le lieu ou se
produit I' acte ou I'omission.

347. (1) Nonobstant toute autre loi federale, quicon
que, selon le cas :

a) conclut une convention ou une entente pour perce
voir des interets aun taux criminel;

b) percoit, meme partiellement, des interets aun taux
crimine1,

est coupable :

c) soit d'un acte criminel et passible d'un emprison
nement maximal de cinq ans;

d) soit d'une infraction punissable sur declaration de
culpabilite par procedure sommaire et passible d'une
amende maximale de vingt-cinq mille dollars et d'un
emprisonnement maximal de six mois, ou de 1'une de
ces peines.

ill. Historigue des procedures judiciaires

A. Cour superieure de justice de l'Ontario (2000),
185 D.L.R (4th) 536

En l' absence de contestation des faits, toutes les
parties ont convenu de l' opportunite de proceder
par voie de jugement sommaire. Le juge Wmkler a
conclu que l' action de l' appelant etait non fondee
en droit et qu'il n'y avait aucune question serieuse
ajuger. En tirant cette conclusion, il a estime que
le « moyen de defense fonde sur la reglementation
de l' activite » n' etait pas suffisant pour contrer I'ac
tion. Seion son interpretation de la jurisprudence

10
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languageafforded adegree offlexibility to provincial
regulators. Section 347 affords no such flexibility,
so the defence is not available.

Nor, in Winkler l 's view, did s. 15 of the Criminal
Code act as a defence. Section 15 was a provision
of very limited application, originally enacted to
ensure that persons serving the Monarch de facto
could not be tried for treason for remaining faithful
to the unsuccessful claimant to the throne. While it
could have a more contemporary application, it was
limited on its face to actions or omissions occur
ring pursuant to the authority of a sovereign power.
As the OEB was not a sovereign power, it did not
apply.

Winkler J. found that the proposed action was a
collateral attack on the DEB 's orders. The OEBA
indicated repeatedly that the OEB has exclusive
control over matters within its jurisdiction. In addi
tion, interested parties were welcome to participate
in OEB hearings, and DEB orders were reviewable.
The appellant did not avail himself of any of these
opportunities, choosing instead to challenge the
validity of the OEB orders in the courts. Winkler
J. found that, unless attacked directly, OEB orders
are valid and binding upon the respondent and its

. consumers. The OEB was not a party to the instant
proceeding and its orders were not before the court.
Winkler 1 noted that the setting of rates is a bal
ancing exercise, with LPPs being one factor under
consideration. Applying Sprint Canada Inc. v. Bell
Canada (1997 ), 79 C.PR. (3d) 31 (Ont. Ct. (Gen.
Div.», Ontario Hydro v. Kelly (1998 ), 39 O.R. (3d)
107 (Gen. Div.), and Mahar v. Rogers Cablesystems
Ltd. (1995 ),25 O.R. (3d) 690 (Gen. Div.), Winkler
J. found that the instant action, although framed as
a private dispute between two contractual parties,
was in reality an impermissible collateral attack
on the validity of DEB orders. It would be inap
propriate for the court to determine matters that fall
squarely within the OEB's jurisdiction. Moreover,
this Court's decision in Garland No.1 with respect

pertinente, il s'agissait principalement de savoir
si la loi confere expressement une certaine sou
plesse aI' organisme de reglementation provin
cial. L' article 347 ne confere pas cette souplesse,
de sorte que ce moyen de defense ne peut pas etre
invoque.

Selon Ie juge Winkler, l' art. 15 du Code crimi
nel ne pouvait pas non plus etre invoqueen defense.
Cette disposition d' application tres limitee visait, au
depart, asoustraire les personnes servant le monar
que de facto aux poursuites pour trahison decoulant
de leur fidelite a la personne ayant pretendu sans
succes au trone. En depit de la possibilite de I' ap
pliquer d'une maniere plus contemporaine, l'article
etait a premiere vue limite aux actes ou omissions
autorises par une personne ou entite possedant un
pouvoir souverain. L'article ne s'appliquait pas du
fait que la CEO ne possedait pas un pouvoir souve
ram.

Le juge Winkler a estime que I' action projetee
etait une contestation indirecte des ordonnances de
la CEO. La LCEO precisait, a maintes reprises, que
la CEO a le controle exclusif des questions relevant
de sa competence. En outre, les parties interessees
etaient libres de participer aux audiences de la
CEO, dont les ordonnances pouvaient faire l'objet
d'un controle judiciaire. L' appelant a laisse passer
toutes ces occasions, preferant contester devant les
tribunaux la validite des ordonnances de la CEO.
Le juge Winkler a conclu qu ' a moins d' etre contes
tees directement les ordonnances de la CEO sont
valides et lient lintimee et ses clients. La CEO
n'etait pas une partie aux procedures devant le tri
bunal et ses ordonnances n ' etaient pas en cause.
Le juge Winkler a fait remarquer que la tarifica
tion est un exercice de ponderation dans Ie cadre
duquel la PPR est l'un des facteurs a considerer.
Appliquant les decisions Sprint Canada Inc. c. Bell
Canada (1997), 79 C.P.R. (3d) 31 (C. Ont. (Div.
gen. j) , Ontario Hydro c. Kelly (1998),39 O.R. (3d)
107 (Div. gen.), et Mahar c. Rogers Cablesystems
Ltd. (1995), 25 O.R. (3d) 690 (Div. gen.), Ie juge
Winkler a estime que, bien qu'elle ait ete intentee
sous forme de litige prive entre deux parties con
tractantes, l' action dont il etait saisi etait, en rea
lite, une contestation indirecte inacceptable de la
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·0 s. 347 provided the OEB with ample legal guid
ance to deal with the matter.

In case he was incorrect in that finding, Winkler
J. went on to find that s. 18 of the OEBA provided
a complete defence to the proposed action. He held
that s. 18 was constitutionally valid because it did
not interfere with Parliament's jurisdiction over
interest and the criminal law, or, to the extent that
it did, the interference was incidental. Although the
respondent did not strictly comply with the OEB
order in that it waived LPPs for some customers,
this did not preclude the respondent from relying on
s. 18.

In case that finding was also mistaken, Winkler
J. went on to consider whether the appellant's claim
for restitution was valid. The parties had conceded
that the appellant had suffered a deprivation, and
Winkler J. was satisfied that the respondent had
received a benefit. However, he found that the
OEB's rate order constituted a valid juristic reason
for the respondent's enrichment.

Having reached those conclusions, Winkler J.
declined to make a preservation order, as requested
by the appellant, allowed the respondent's motion
for summary judgment and dismissed the appel
lant's action. By endorsement, he ordered costs
against the appellant.

B. Ontario Court of Appeal (200 1), 208 D.L.R.
(4th) 494

McMurtry c.J.O., for the majority, found that
Winkler J. was incorrect in finding that there had
been an impermissible collateral attack on a deci
sion of the OEB because the appellant was not
challenging the merits or legality of the OEB order
or attempting to raise a matter already dealt with
by the OEB. Rather, the proposed class action
was based on the principles of unjust enrichment
and raised issues over which the OEB had no

validite des ordonnances de la CEO. n ne conve
nait pas que le tribunal tranche des questions qui
relevent directement de la competence de la CEO.
De plus, l' arret Garland nO 1 de notre Cour relatif
a l'art. 347 fournissait a la CEO suffisamment de
reperes juridiques pour regler la question.

Au cas au il aurait tort de tirer cette conclusion, le
juge 'Winkler a ajoute que l'art. 18de la LCEO cons
tituait un moyen de defense suffisant pour contrer
l' action projetee. Selon lui, l'art. 18 etait constitu
tionnel parce qu' il n' empietait pas sur la competence
federale en matiere d' interets et de droit criminel, ou
que tout empietement qu' il pouvait avoir sur celle-ci
etait incident. Bien qu ' elle ne se soit pas strictement
conformee a l' ordonnance de la CEO en renoncant a
infliger a certains clients des PPR, cela n' empechait
pas I'intimee d' invoquer l' art. 18.

Au cas au cette conclusion serait egalement erro
nee, le juge Winkler s 'est ensuite demande si l 'ac
tion en restitution de l' appelant etait valide. Les
parties avaient reconnu que l' appe1ant avait subi un
appauvrissement, et le juge Winkler etait persuade
que I'intimee avait tire un avantage. n a toutefois
conclu que l'ordonnance tarifaire de la CEO etait un
motif juridique justifiant l' enrichissement de I'inti
mee.

Apres avoir tire ces conclusions, Ie juge Winkler
a refuse de prononcer l'ordonnance de conservation
sollicitee par l 'appelant, a accueilli la motion de
I'intimee visant a obtenir un jugement sommaire et
a rejete l'action de l' appelant, en plus de le condam
ner aux depens dans un jugement manuscrit.

B. Cour d 'appel de l 'Ontario (2001), 208 D.L.R.
(4th) 494

Le juge en chef McMurtry a statue, au nom des
juges majoritaires, que le juge Winkler avait eu tort
de conc1ure qu' il y avait eu contestation indirecte
inacceptable d'une decision de la CEO, du fait que
l' appe1ant ne contestait ni le bien-fonde ni la lega
lite de l'ordonnance de la CEO, au ne tentait pas
de soulever une question deja tranchee par la CEO.
Au contraire, le recours collectif projete etait fonde
sur 1es principes de l'enrichissement sans cause et

13
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jurisdiction. As such, the courts had jurisdiction
over the proposed class action.

McMurtry C.J.O. further found that s. 25 of the
1998 OEBA (the equivalent provision to s. 18 of the
1990 OEBA) did not provide grounds to dismiss the
appellant's action. He did not agree that the respond
ent's failure to comply strictly with the OEB orders
made s. 25 inapplicable. Instead, he found that while
s. 25 provides a defence to any proceedings in so
far as the act or omission at issue is in accordance
with the OEB order, legislative provisions restrict
ing citizen's rights of action attract strict construc
tion (Berardinelli v. Ontario Housing Corp., [1979]
1 S.C.R. 275). The legislature could not reasonably
be believed to have contemplated that an OEB order
could mandate criminal conduct, and even wording
as broad as that found in s. 25 could not provide a
defence to an action for restitution arising from an
OEB order authorizing criminal conduct. He noted
that this decision was based on the principles of stat
utory interpretation, not on the federal paramountcy
doctrine.

Section 15 of the Criminal Code did not provide
the respondent with a defence, either. It was of lim
ited application and is largely irrelevant in modern
times. As for the "regulated industries defence", it
did not apply because the case law did not indicate
that a company operating in a regulatory industry
could act directly contrary to the Criminal Code.

Nonetheless, McMurtry C.J .O. held that the
appellant's unjust enrichment claim could not be
made out. It had been conceded that the appel
lant suffered a deprivation, but McMurtry C.I.O.
held that the appellant failed to establish the other
two elements of the claim for unjust enrichment.
While payment of money will normally be a benefit,
McMurtry C.J .O. found that the payment of the late
penalties in this case did not confer a benefit on the

soulevait des questions echappant ala competence
de la CEO . Par consequent, les tribunaux etaient
competents pour entendre I'affaire.

Le juge en chef McMurtry a ajoute que l' art. 25
de laLCEO de 1998 (qui correspond al 'art. 18 de la
LCEO de 1990) ne justifiait pas le rejet de l' action de
I' appelant. nn' etait pas d' accord pour dire que I 'art.
25 etait inapplicable en raison de l'omission de l'In
timee de se conformer strictement aux ordonnances
de la CEO. n estimait plutot que, meme si l' art. 25
peut etre invoque comme moyen de defense al' en
contre de toute instance dans la mesure ou I' action
ou I 'omission en cause est conforme a l' ordonnance
de la CEO , les dispositions legislatives qui restrei
gnent les droits d'action des citoyens doivent etre
interpretees d'une maniere restrictive (Berardinelli
c. Ontario Housing Corp. , [1979] 1 R.C.S. 275). n
n' etait pas raisonnable de croire que le legislateur
avait prevu qu 'une ordonnance de la CEO pourrait
commander une conduite criminelle, et meme un
Iibelle aussi general que celui de I' art. 25 ne pouvait
pas servir de moyen de defense al'encontre d'une
action en restitution resultant d'une ordonnance de
la CEO autorisant une conduite criminelle. n a fait
remarquer que cette decision etait fondee sur les
principes d'interpretation des lois et non sur la regle
de la preponderance federale.

L'intimee ne pouvait pas non plus invoquer
comme moyen de defense l'art. 15 du Code cri
minel. Cette disposition d' application limitee est
generalement depourvue de pertinence de nos jours.
Quant au « moyen de defense fonde sur la reglemen
tation de l'activite » , il etait inopposable du fait que
lajurisprudence n'indiquait pas qu 'une societe dont
les activites etaient reglementees pouvait enfreindre
directement le Code criminel.

Le juge en chef McMurtry a neanmoins decide
que l' appelant n' avait pas reussi a etablir le bien
fonde de son action pour enrichissement sans cause.
Les parties avaient reconnu que l' appelant avait subi
un appauvrissement, mais le juge en chef McMurtry
a considere que celui-ci n'avait pas demontre I'exis
tence des deux autres conditions necessaires pour
pouvoir intenter une action pour enrichissement sans
cause. Bien que le versement d'une somme d'argent
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-espondent. Taking the "straightforward economic
approach" to the first two elements of unjust enrich
ment, as recommended in Peter v. Beblow, [1993]
1 S.c.R. 980, McMurtry C.l.O. noted that the OEB
sets rates with a view to meeting the respondent's
overall revenue requirements. If the revenue avail
able from LPPs had been set lower, the other rates
would have been set higher. Therefore, the receipt of
the LPPs was not an enrichment capable of giving
rise to a restitutionary claim.

In case that conclusion was wrong, McMurtry
C.J.O. went on to find that there was a juristic
reason for any presumed enrichment. Under this
aspect of the test, moral and policy questions were
open for consideration, and it was necessary to
consider what was fair to both the plaintiff and the
defendant. It was therefore necessary to consider
the statutory regime within which the respondent
operated. McMurtry C.l.O. noted that the respond
ent was required by statute to apply the LPPs; it had
been ordered to collect them and they were taken
into account when the OEB made its rate orders. He
found that it would be contrary to the equities in this
case to require the respondent to repay all the LPP
charges collected since 1981. Such an order would
affect all of the respondent's customers, including
the vast majority who consistently pay on time.

The appellant argued that a preservation order
was required even if his arguments on restitution
were not successful because he could still be suc
cessful in arguing that the respondent could not
enforce payment of the late penalties. As he had
found no basis for ordering restitution, McMurtry
C.l.O. saw no reason to make a preservation order.
Moreover, the order requested would serve no prac
tical purpose because it gave the respondent the
right to spend the monies at stake. He dismissed the
appeal and the appellant's action. In so doing, he
agreed with the motions judge that the appellant's

represente normalement un avantage, le juge en
chef McMurtry a conclu qu ' en l'espece les penali
tes pour paiement en retard n' avaient confere aucun
avantage aI'intimee, Appliquant aux deux premiers
elements de l' enrichissement sans cause la methode
de 1'« analyse economique simple » recommandee
dans I'arret Peter c. Beblow, [1993] 1 R.C.S. 980,
le juge en chef McMurtry a souligne que les tarifs
fixes par la CEO ont pour objet de permettre aI'inti
mee de subvenir ases besoins globaux en matiere de
revenus. Une baisse des revenus susceptibles d' etre
tires des PPR aurait entraine une majoration des
autres tarifs. Par consequent, la perception des PPR
ne constituait pas un enrichissement donnant ouver
ture aune action en restitution.

Au cas OU cette conclusion serait erronee, le juge
en chef McMurtry a ajoute qu' un motif juridique
justifiait quelque presume enrichissement. Dans
l'examen de cet aspect du critere, des questions de
morale et de politique generale pouvaient etre prises
en consideration et il etait necessaire de determiner
ce qui etait juste ala fois pour le demandeur et pour
le defendeur, n etait done necessaire d' examiner le
regime legislatif auquel l' intimee etait assujettie.
Le juge en chef McMurtry a fait observer que 1'in
timee etait legalement tenue d'infiiger des PPR; la
perception des PPR etait obligatoire et la CEO en
avait tenu compte dans ses ordonnances tarifaires. n
estimait qu' en l'espece il serait contraire aux princi
pes d' equity d' obliger I'intimee arembourser toutes
les PPR qu'elle avait percues depuis 1981. Une telle
ordonnance aurait une incidence sur tous les clients
de l'intimee, y compris la vaste majorite de ceux qui
paient toujours atemps.

L' appelant a soutenu que, meme si son argumen
tation concernant la restitution etait rejetee, une
ordonnance de conservation etait necessaire etant
donne qu'il etait toujours possible que sa pretention
que l' intimee ne pouvait pas exiger le paiement des
PPR soit retenue. Etant donne qu 'il avait conclu que
rien ne justifiait d' ordonner la restitution, le juge en
chef McMurtry ne voyait pas I'utilite de pronon
cer une ordonnance de conservation. De plus, l'or
donnance sollicitee n' aurait ete d' aucune utilite vu
qu 'elle aurait donne aI'intimee Ie droit de depenser
les sommes en cause. na rejete l' appel et l' action de
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claims for declaratory and injunctive relief should
not be granted.

As to costs, McMurtry C.J.0. found that there
were several considerations that warranted over
turning the order that the appellant pay the respond
ent's costs. First, the order required him to pay the
costs of his successful appeal to the Supreme Court
of Canada. Second, even though the respondent
was ultimately successful, it failed on two of the
defences it raised at the motions stage and three of
the defences it raised at the Court of Appeal. Third,
the proceedings raised novel issues. McMurtry
C.J.O. found that each party should bear its own
costs.

Borins lA., writing in dissent, was of the opinion
that the appeal should be allowed. He agreed with
most of McMurtry C.J.O.'s reasons, but found that
the plaintiff class was entitled to restitution. In his
opinion, the motions judge's finding that the LPPs
had enriched the respondent by causing it to have
more money than it had before was supported by the
evidence and the authorities. Absent material error,
he held, it was not properly reviewable.

However, Borins I.A. found that the motions
judge had erred in law in finding that there was
a juristic reason for the enrichment. The motions
judge had failed to consider the effect of the
Supreme Court of Canada decision that the charges
amount to interests at a criminal rate and that s.
347 of the Criminal Code prohibits the receipt of
such interest. As a result of this decision, Borins
I.A. felt that the rate orders ceased to have any
legal effect and could not provide a juristic reason
for the enrichment. A finding that the rate orders
constituted a juristic reason for contravening s.
347 also allowed orders of a provincial regula
tory authority to override federal criminal law and
removed a substantial reason for compliance with
s. 347. Thus, he held that allowing the respondent

I' appelant. Ce faisant, il a souscrit a l'avis du juge
des motions qu'il n'y avait pas lieu d'accueillir les
demandes de jugement declaratoire et d'injonction
presentees par I'appelant.

Quant aux depens , le juge en chef McMurtry
a decide que plusieurs facteurs justifiaient I' an
nulation de l'ordonnance enjoignant a l'appelant
de payer les depens de I'intimee. Premierement,
l'ordonnance I' obligeait a payer les depens du
pourvoi qu'il avait forme avec succes devant la
Cour supreme du Canada. Deuxiemement, meme
si I'intimee a finalement eu gain de cause, deux
des moyens de defense qu' elle avait invoques a
l'etape des motions et trois de ceux qu'elle avait
invoques en Cour d'appel n'ont pas ete retenus.
Troisiemement, I' instance soulevait des questions
nouvelles. Le juge en chef McMurtry a conclu
que chaque partie devait supporter ses propres
depens .

Le juge Borins, dissident, aurait accueilli I' appel.
II a souscrit ala majeure partie des motifs du juge en
chef McMurtry, mais il a estime que les membres du
groupe de demandeurs avaient droit ala restitution.
Selon lui, la conclusion du juge des motions selon
laquelle les PPR ont perrnis al'intimee d' augrnenter
ses revenus et, ainsi, de s' enrichir etait etayee par la
preuve et par la jurisprudence et la doctrine. n con
siderait qu' en I' absence d' erreur importante cette
conclusion ne donnait pas lieu arevision.

Le juge Borins a toutefois decide que Ie juge des
motions avait commis une erreur de droit en con
eluant qu'un motif juridique justifiait I' enrichisse
ment. Le juge des motions n'avait pas tenu compte
de I' incidence de I' arret de la Cour supreme du
Canada voulant que les frais constituent des interets
aun taux crirninel et que I'art. 347 du Code crimi
nel interdise la perception de tels interets. Le juge
Borins a estime qu'en raison de cet arret les ordon
nances tarifaires avaient perdu tout effet juridique
et ne pouvaient pas constituer un motif juridique
justifiant l'enrichissement. Conclure que les ordon
nances tarifaires etaient un motif juridique justifiant
une contravention a l' art. 347 permettait aussi aux
ordonnances d'un organisme de reglementation pro
vincial de l'emporter sur le droit criminel federal et
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) retain the LPPs was contrary to the federal para
mountcy doctrine.

According to Borins J.A., finding the OEB
orders to constitute a juristic reason would also be
contrary to the authorities which have applied s.
347 in the context of commercial obligations. This
line of cases required consideration of when resti
tution should have been ordered and for what por
tion of the amount paid. Finally, it would allow the
respondent to profit from its own wrongdoing.

Borins lA. was not sympathetic to the respond
ent 's claims that its change of position should allow
it to keep the money it had collected in contraven
tion of s. 347, even if it could have recovered the
same amount of money on an altered rate structure.
He also noted that, in his opinion, the issue of recov
erability should have been considered in the context
)f the class action, not on the basis of the represent
ative plaintiff's claim for $75. Borins J.A. would
have allowed the appeal, set aside the judgment
dismissing the appellant's claim, granted partial
summary judgment, and dismissed the respondent's
motion for summary judgment. The appellant would
have been required to proceed to trial with respect
to damages. He would also have declared that the
charging and receipt of LPPs by the respondent vio
lates s. 347(l)(b) of the Criminal Code and that the
LPPs need not be paid by the appellant, and would
have ordered that the respondent repay the LPPs
received from the appellant, as determined by the
trialjudge. He would also have ordered costs against
the respondent.

It should be noted that on January 9, 2003,
McLachlin C.J . stated the following constitutional
question:

Are s. 18 of the Ontario Energy Board Act, R.S.O. 1990,
c. 0.13 , and s. 25 of the Ontario Energy Board Act, 1998,
S.O. 1998, c. 15, Sched. B, constitutionally inoperative

supprimait une raison importante de respecter cette
disposition. n estimait done que perrnettre al'mti
mee de conserver les PPR violait la regle de la pre
ponderance federale,

Selon le juge Borins, la conclusion que les
ordonnances de la CEO constituent un motif juridi
que irait aussi al' encontre de la jurisprudence dans
laquelle l'art. 347 a ete applique en matiere d'obli
gations commerciales. Ce courant de jurisprudence
exige de tenir compte du moment OU la restitution
aurait dfl etre ordonnee et de la partie de la somme
versee qui aurait alors df etre restituee. Enfin, cette
conclusion perrnettrait al'Intimee de tirer avantage
de ses propres actes reprehensibles,

Le juge Borins n' a pas accueilli favorablement
l' argument de l'intimee selon lequel son change
ment de situation devait lui permettre de conserver
les sommes percues en contravention de l' art . 347 ,
meme si elle avait pu recouvrer les memes sommes
grace aune structure tarifaire modifiee. n a aussi
mentionne qu' ason avis la question de la possibi
lite de recouvrement aurait dO etre examinee dans
le cadre du recours collectif et non dans celui de
la reclamation de 75 $ soumise par le representant
des demandeurs. Le juge Borins aurait accueilli
l'appel, infirme le jugement rejetant l'action de
l 'appelant, accorde en partie un jugement som
maire et rejete la motion de l'intimee visant aobte
nir un jugement sommaire. L' appelant aurait du
retourner devant le tribunal de premiere instance
en ce qui concerne les dommages-interets, Le juge
Borins aurait egalement declare que l'infliction et
la perception par I'intimee des PPR contreviennent
a 1'al. 347(l)b) du Code criminel et que l'appe
lant n' est pas tenu de les payer. n aurait, en outre,
ordonne a I'intimee de rembourser, selon le mon
tant fixe par le juge de premiere instance, les PPR
percues aupres de l' appelant. n aurait enfin con
damne l ' intimee aux depens.

n y a lieu de noter que, le 9 janvier 2003, lajuge
en chef McLachlin a formule la question constitu
tionnelle suivante :

Les articles 18 de la Loi sur la Commission de l'energie
de l 'Ontario, L.R.O. 1990, ch. 0.13, et 25 de la Loi de
1998 sur la Commission de l'energie de l'Ontario, L.O.

25

26

27

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 11 
Page 15 of 43



644 GARLAND v. CONSUMERS' GAS CO. Iacobucci J. [2004] 1 S.C.R.

28

by reason of the paramountcy of s. 347 of the Criminal
Code, R.S.C. 1985, c. C-46?

As will be clear from the reasons below, I have
found it unnecessary to answer the constitutional
question.

IV. Issues

1. Does the appellant have a claim for restitution?

(a) Was the respondent enriched?

(b) Is there a juristic reason for the enrich
ment?

2. Can the respondent avail itself of any defence?

(a) Does the change of position defence
apply?

(b) Does s. 18 (now s. 25 ) of the OEBA ("s.
18/25" ) shield the respondent from liability?

(c) Is the appellant engaging in a collateral
attack on the orders of the Board?

(d) Does the "regulated industries" defence
exonerate the respondent?

(e) Does the de fac to doctrine exonerate the
respondent?

3. Other orders sought by the appellant

(a) Should this Court make a preservation
order?

(b) Should this Court make a declaration that
the LPPs need not be paid?

(c) What order should this Court make as to
costs?

1998, ch. 15, ann. B, sont-ils inoperants, du point de vue
constitutionnel, en raison de la primaute de l' art. 347 du
Code criminel, L.R.C. 1985, ch. C-46?

Comme l'indiqueront clairement les motifs qui sui
vent , j' estime qu' il n' est pas necessaire de repondre
ala question constitutionnelle.

IV. Les questions en linge

1. L'appelant a-t-il droit ala restitution?

a) L'intimee s'est-elle enrichie?

b) Un motif juridique justifie-t-il l'enrichis
sement?

2. L'intimee peut-elle invoquer quelque moyen de
defense?

a) Le moyen de defense fonde sur le change
ment de situation peut-il etre invoque?

b) L' article 18 (maintenant art. 25) de la
LCEO (« art. 18/25 ») exonere-t-il lintimee de
toute responsabilite?

c) L'appelant se livre-t-il a une contestation
indirecte des ordonnances de la Commission?

d) Le moyen de defense fonde sur la « regle
mentation de I'activite » disculpe-t-il l'inti
mee?

e) Le principe de la validite de facto
disculpe-t-il lintimee?

3. Les autres ordonnances sollicitees par l'appe
lant

a) Notre Cour devrait-elle prononcer une
ordonnance de conservation?

b) Notre Cour devrait-elle rendre un Juge
ment declarant qu 'il ri'est pas necessaire de
payer les PPR?

c) Quelle ordonnance notre Cour devrait-elle
prononcer en matiere de depens?
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V. Analysis

My analysis will proceed as follows. First, I will
assess the appellant's claim in unjust enrichment.
Second, I will determine whether the respondent can
avail itself of any defences to the appellant's claim.
Finally, I will address the other orders sought by the
appellant.

V. Analyse

J'effectuerai mon analyse de la facon suivante.
Premierement, j'examinerai l'action pour enri
chissement sans cause intentee par l'appelant.
Deuxiemement, je deciderai si l'intimee peut oppo
ser quelque moyen de defense a l' action de l' appe
lant. Enfin, j' aborderai la question des autres ordon
nances sollicitees par l ' appelant.

29

A. Unjust Enrichment A. Enrichissement sans cause

As a general matter, the test for unjust enrich
ment is well established in Canada. The cause of
action has three elements: (I) an enrichment of the
defendant; (2) a corresponding deprivation of the
plaintiff; and (3) an absence ofjuristic reason for the
enrichment (Pettkus v. Becker, [1980] 2 S.C.R 834,
at p. 848; Peel (Regional Municipality) v. Canada,
[1992] 3 S.C.R 762, at p. 784). In this case, the par
ties are agreed that the second prong of the test has
been satisfied. I will thus address the first and third
prongs of the test in turn.

En general, le critere applicable en matiere d'en
richissement sans cause est bien etabli au Canada.
La cause d'action comporte trois elements : (1)
l'enrichissement du defendeur, (2) l' appauvris
sement correspondant du demandeur et (3) l' ab
sence de motif juridique justifiant l'enrichissement
(Pettkus c. Becker, [1980] 2 RC.S. 834, p.848;
Peel (Municipalite regionale) c. Canada, [1992] 3
R.C.S. 762, p.784). En l'espece, les parties con
viennent que Ie deuxieme volet du critere est res
pecte. l'examinerai donc successivement les pre
mier et troisieme volets du critere.

30

(a) Enrichment of the Defendant

In Peel, supra, at p. 790, McLachlin 1. (as she
then was) noted that the word "enrichment" con
notes a tangible benefit which has been conferred on
the defendant. This benefit, she writes, can be either
a positive benefit, such as the payment of money, or
a negative benefit, for example, sparing the defend
ant an expense which he or she would otherwise
have incurred. In general, moral and policy argu
ments have not been considered under this head
of the test. Rather, as McLachlin J. wrote in Peter,
supra, at p. 990, "[tjhis Court has consistently taken
a straightforward economic approach to the first two
elements of the test for unjust enrichment". Other
considerations, she held, belong more appropri
ately under the third element - absence of juristic
reason.

a) Enrichissement du defendeur

Dans l'arret Peel, precite, p. 790, la juge
McLachlin (maintenant Juge en chef) a souligne que
Ie mot « enrichissement » connote un avantage tan
gible confere au defendeur, Cet avantage, ecrit-elle,
peut etre soit positif, tel Ie versement d'une somme
d'argent, soit negatif en ce sens, par exemple, qu 'il
epargne au defendeur une depense a laquelle il
aurait par ailleurs ete tenu. Habituellement, les
arguments d' ordre moral et de politique generale
ne sont pas pris en consideration relativement acet
element du critere. Au contraire, cornme l 'ecrit la
juge McLachlin dans I' arret Peter, precite, p. 990,
« [n]otre Cour a toujours utilise une analyse econo
mique simple relativement aux deux premiers ele
ments du critere » de l'enrichissement sans cause.
Elle conclut que c'est dans le cadre du troisieme ele
ment, asavoir l'absence de motif juridique, que les
autres facteurs peuvent Ie mieux etre examines.

31

In this case, the transactions at issue are payments
of money by late payers to the respondent. It seems
to me that, as such, under the "straightforward

En l'espece, les operations en cause sont les
paiements que les clients dont Ie compte etait en
souffrance ont fait a l'intimee. A cet egard, il me

32
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economic approach" to the benefit analysis, this ele
ment is satisfied. Winkler J. followed this approach
and was satisfied that the respondent had received a
benefit. "Simply stated", he wrote at para. 95, "as a
result of each LPP received by Consumers' Gas, the
company has more money than it had previously and
accordingly is enriched."

The majority of the Court of Appeal for Ontario
disagreed. McMurtry C.J.0. found that while pay
ment of money would normally be a benefit, it
was not in this case. He claimed to be applying the
"straightforward economic approach" as recom
mended in Peter, supra, but accepted the respond
ent's argument that because of the rate structure
of the OEB, the respondent had not actually been
enriched. Because LPPs were part of a scheme
designed to recover the respondent's overall rev
enue, any increase in LPPs was off-set by a corre
sponding decrease in regular rates . Thus McMurtry
C.I.O. concluded, "[tjhe enrichment that fol
lows from the receipt of LPPs is passed on to all
[Consumers ' Gas] customers in the form of lower
gas delivery rates" (para 65). As a result, the real
beneficiary of the scheme is not the respondent but
is rather all of the respondent's customers.

In his dissent, Borins lA. disagreed with this
analysis. He would have held that where there is
payment of money, there is little controversy over
whether or not a benefit was received and since a
payment of money was received in this case, a ben
efit was conferred on the respondent.

The respondent submits that it is not enough that
the plaintiff has made a payment; rather, it must
also be shown that the defendant is "in possession
of a benefit". It argues that McMurtry C.lO. had
correctly held that the benefit had effectively been
passed on to the respondent's customers, so the
respondent could not be said to have retained the
benefit. The appellant, on the other hand, maintains

semble que 1'« analyse economique simple » rela
tive al'avantage permet de conclure qu'un avantage
a effectivement ete confere. Apres avoir precede a
cette analyse, le juge Winkler etait persuade que
l'intimee avait tire un avantage. Il a ecrit, au par. 95 :
[TRADUCTION] « Les PPR ont tout simplement
permis aConsumers' Gas d' augmenter ses revenus
et, par consequent, de s' enrichir. »

Les juges majoritaires de la Cour d' appel de
l'Ontario n'etaient pas de cet avis. Le juge en chef
McMurtry a estime qu'en l'espece le versement
d'une somme d'argent ne representait pas un avan
tage, comme ce serait le cas normalernent. Tout en
affirmant qu'il procedait a 1'« analyse economique
simple » recommandee dans l'arret Peter , precite,
il a retenu l'argument de l'intimee voulant qu'elle
ne soit pas vraiment enrichie acause de la structure
tarifaire de la CEO. Vu que les PPR sinscrivaient
dans un regime destine a permettre a l'intimee de
subvenir a ses besoins globaux en matiere de reve
nus, toute augmentation de celles-ci etait compen
see par une reduction correspondante des tarifs
reguliers, Le juge en chef McMurtry a done conclu
que [TRADUCTION] « [1]'enrichissement resultant de
la perception des PPR est transmis, sous forme de
reduction des tarifs de livraison du gaz, a tous les
clients [de Consumers' Gas] » (par. 65). Par conse
quent, c'est en realite l'ensemble de la clientele de
I'intimee qui beneficie de ce regime, et non pas l'in
timee elle-meme,

Dans ses motifs dissidents, le juge Borins a
exprime son desaccord avec cette analyse. Selon
lui, lorsqu'il y a versement d'une somme d'argent,
la question de savoir si un avantage a ete confere
suscite peu de controverses et, en I'espece, I'intimee
a tire un avantage etant donne qu' elle a touche une
somme d'argent

L'intimee fait valoir qu'il ne suffit pas que
le demandeur ait effectue un paiement; au con
traire, il faut aussi demontrer que le defendeur est
[TRADUCTION] «en possession d'un avantage ».
Elle soutient que le juge en chef McMurtry a eu
raison de conclure que l'avantage a ete transmis
aux clients de I'intimee, de sorte qu' on ne peut pas
dire que cette derniere I' a conserve. Pour sa part,
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hat the "straightforward economic approach" from
Peter, supra, should be applied and any other moral
or policy considerations should be considered at the
juristic reason stage of the analysis.

I agree with the analysis of Borins J.A. on this
point. The law on this question is relatively clear.
Where money is transferred from plaintiff to defend
ant, there is an enrichment. Transfer of money so
clearly confers a benefit that it is the main exam
ple used in the case law and by commentators of a
transaction that meets the threshold for a benefit (see
Peel, supra , at p. 790; Sharwood & Co. v. Municipal
Financial Corp. (2001),53 O.R. (3d) 470 (C.A.), at
p. 478; P. D. Maddaugh and 1. D. McCamus, The
Law of Restitution (1990), at p. 38; Lord Goff and
G. Jones , The Law of Restitution (6th ed. 2002), at
p. 18). There simply is no doubt that Consumers'
Gas received the monies represented by the LPPs
and had that money available for use in the carrying
on of its business. The availability of those funds
constitutes a benefit to Consumers' Gas. We are not,
at this stage, concerned with what happened to this
benefit in the ongoing operation of the regulatory
scheme.

While the respondent rightly points out that the
language of "received and retained" has been used
with respect to the benefit requirement (see, for
example, Peel, supra, at p. 788), it does not make
sense that it is a requirement that the benefit be
retained permanently. The case law does, in fact,
recognize that it might be unfair to award restitu
tion in cases where the benefit was not retained,
but it does so after the three steps for a claim in
unjust enrichment have been made out by recogniz
ing a "change of position" defence (see, for exam
ple, Rural Municipality of Storthoaks v. Mobil Oil
Canada, Ltd., [1976] 2 S.c.R. 147; REC Dominion
Securities Inc. v. Dawson (1994) , 111 D.L.R. (4th)
230 (Nfid. c.x.». Professor J. S. Ziegel, in his
comment on the Ontario Court of Appeal decision
in this case, "Criminal Usury, Class Actions and
Unjust Enrichment in Canada" (2002), 18 J. Cont.
L 121, at p. 126, suggests that McMurtry C.J.O.'s
reliance on the regulatory framework of the LPP

l' appelant affirme qu' il y a lieu de proceder a
1'« analyse economique simple » recommandee
dans l'arret Peter, precite, et que toute autre ques
tion de morale ou de politique generale devrait etre
examinee al' etape de l' analyse du motif juridique.

Je souscris a l'analyse du juge Borins sur ce
point. Le droit applicable en Ia matiere est relati
vement clair. Lorsqu'une somme d'argent passe
du demandeur au defendeur, il y a enrichissement.
nest si evident que Ie transfert d 'une somme d'ar
gent confere un avantage que les tribunaux et les
commentateurs s'en servent comme exemple typi
que d'operation ou un avantage est confere (voir
Peel, precite, p. 790; Sharwood & Co. c. Municipal
Financial Corp. (2001) , 53 O.R. (3d) 470 (C.A.),
p. 478; P. D. Maddaugh et J. D. McCamus, The Law
of Restitution (1990), p. 38; lord Goff et G. Jones,
The Law ofRestitution (6e ed. 2002), p. 18). nn'y a
simplement aucun doute que Consumers' Gas a recu
les sommes d' argent representees par Ies PPR et
qu'elle pouvait utiliser cet argent pour exploiter son
entreprise. La disponibilite de ces fonds represente
un avantage pour Consumers' Gas. Ace stade, nous
ne nous interessons pas aIa question de savoir ou est
passe cet avantage dans Ie cadre de I'application du
regime de reglementation,

Bien que I'intimee signale abon droit que l'ex
pression « re~u et retenu » a ete utilisee relative
ment a l'exigence d'un avantage (voir, par exem
pIe, l' arret Peel, precite, p. 788) , il n' est pas logique
d' exiger que l' avantage soit conserve de facon per
manente. En fait, la jurisprudence reconnait qu'il
pourrait etre inequitable d 'ordonner la restitution
dans le cas ou I' avantage n' a pas ete conserve,
mais elle le fait en retenant Ie moyen de defen se
fonde sur un « changement de situation », une
fois qu 'il est etabli que Ies trois conditions justi
fiant l'introduction d'une action pour enrichisse
ment sans cause sont remplies (voir, par exemple,
Rural Municipality of Storthoaks c. Mobil Oil
Canada, Ltd., [1976] 2 R.C.S. 147; REC Dominion
Securities Inc. c. Dawson (1994) , III D.L.R. (4th)
230 (C.A.T.-N.)). Dans son commentaire de l'arret
rendu en l' espece par la Cour d' appel de l' Ontario,
intitule « Criminal Usury, Class Actions and Unjust
Enrichment in Canada » (2002), 18 J. Cont. L
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in finding that a benefit was not conferred "was
really a change of position defence". I agree with
this assessment. Whether recovery should be barred
because the benefit was passed on to the respond
ent 's other customers ought to be considered under
the change of position defence.

(b) Absence of Juristic Reason

(i) General Principles

In his original formulation of the test for unjust
enrichment in Rathwell v. Rath well , [1978] 2 S.c.R.
436, at p. 455 (adopted in Pettkus , supra, at p. 844) ,
Dickson J. (as he then was) held in his minority rea
sons that for an action in unjust enrichment to suc
ceed:

. . . thefacts must display an enrichment,a corresponding
deprivation, and theabsenceof anyjuristic reason - such
as a contractor dispositionof law - for the enrichment.

Later formulations of the test by this Court have
broadened the types of factors that can be consid
ered in the context of the juristic reason analysis. In
Peter, supra, at p. 990 , McLachlin J. held that:

It is at this stage that the court must consider whether the
enrichmentand detriment, morally neutral in themselves,
are "unjust".

. . . The test is flexible, and the factors to be consid
ered may vary with the situation before the court.

The "juristic reason" aspect of the test for
unjust enrichment has been the subject of much
academic commentary and criticism. Much of the
discussion arises out of the difference between the
ways in which the cause of action of unjust enrich
ment is conceptualized in Canada and in England.
While both Canadian and English causes of action
require an enrichment of the defendant and a

121, p. 126, le professeur 1. S. Ziegel affirme
qu' en s' appuyant sur le cadre reglementaire de
la PPR pour coneIure qu'aucun avantage navait
ete confere, le juge en chef McMurtry evoquait
[TRADUCTION] « en realite Ie moyen de defense
fonde sur le changement de situation ». Je suis
du meme avis. La question de savoir si le fait que
l'avantage a ete transmis aux autres clients de l'in
timee doit empecher le recouvrement devrait etre
examinee au regard du moyen de defense fonde sur
le changement de situation.

b) Absence de motif juridigue

(i) Principes generaux

Lorsqu'il a formule, pour la premiere fois, le
critere applicable a l'enrichissement sans cause
dans l'arret Rathwell c. Rathwell, [1978] 2 R.C.S.
436, p.455 (adopte dans I'arret Pettkus, precite,
p. 844), le juge Dickson (plus tard Juge en chef)
a coneIu, dans ses motifs minoritaires, que, pour
qu'une action pour enrichissement sans cause soit
accueillie,

. .. Ies faits doivent demontrer un enrichissement, un
appauvrissement correspondantet I' absencede tout motif
juridique - tel un contrat ou une disposition legale - a
I'enrichissement.

Dans ses formulations ulterieures du critere, notre
Cour a elargi les categories de facteurs pouvant etre
pris en consideration dans le cadre de l ' analyse du
motifjuridique. Dans l'arret Peter, precite, p. 990, la
juge McLachlin coneIut ceci :

C'est acette etape que Ie tribunal doit verifier si l'enri
chissementet Ie desavantage, moralementneutres en soi,
sont « injustes »,

... Le critere est souple, et les facteurs peuvent varier
selon Ia situation sur laquelle doit se prononcer le tribu
nal.

L' aspect « motif juridique » du critere appli
cable a l' enrichissement sans cause fait l'objet de
commentaires et de critiques de la part de nom
breux auteurs. Le debar tient en bonne partie ala
facon differente dont la cause d' action en matiere
d' enrichissement sans cause est conceptualisee
au Canada et en Angleterre. Dans les deux cas,
il doit y avoir enrichissement du defendeur et
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xresponding deprivation of the plaintiff, the
~anadian cause of action requires that there be
"an absence of juristic reason for the enrichment",
while English courts require "that the enrich
ment be unjust" (see discussion in L. Smith, ''The
Mystery of 'Juristic Reason" (2000), 12 S.C.L.R.
(2d) 211, at pp. 212-13). It is not of great use to
speculate on why Dickson J. in Rathwell, supra,
expressed the third condition as absence of juris
tic reason but I believe that he may have wanted
to ensure that the test for unjust enrichment was
not purely subjective in order to be responsive to
Martland J.'s criticism in his reasons that applica
tion of the doctrine of unjust enrichment contem
plated by Dickson J. would require "immeasur
able judicial discretion" (p. 473). The importance
of avoiding a purely subjective standard was also
stressed by McLachlin J. in her reasons in Peel,
supra, at p. 802, in which she wrote that the appli
cation of the test for unjust enrichment should not
be "case by case 'palm tree' justice".

Perhaps as a result of these two formulations of
this aspect of the test, Canadian courts and com
mentators are divided in their approach to juris
tic reason. As Borins J.A. notes in his dissent (at
para. 105), while "some judges have taken the
Pettkus formulation literally and have attempted
to decide cases by finding a 'juristic reason' for a
defendant's enrichment, other judges have decided
cases by asking whether the plaintiff has a positive
reason for demanding restitution". In his article,
"The Mystery of 'Juristic Reason' ", supra, which
was cited at length by Borins J.A., Professor Smith
suggests that it is not clear whether the require
ment of "absence of juristic reason" should be
interpreted literally to require that plaintiffs show
the absence of a reason for the defendant to keep
the enrichment or, as in the English model, the
plaintiff must show a reason for reversing the
transfer of wealth. Other commentators have
argued that in fact there is no difference beyond
semantics between the Canadian and English
tests (see, for example, M. McInnes, "Unjust

appauvrissement correspondant du demandeur.
Alors qu'au Canada l'[TRWUCTION] « absence
de motif juridique justifiant I' enrichissement »
est requise, les tribunaux anglais, pour leur part,
exigent « que I' enrichissement soit injuste » (voir
l'analyse de L. Smith, intitulee « The Mystery of
"Juristic Reason" » (2000), 12 S.C.L.R. (2d) 211,
p. 212-213) . Bien qu'il ne soit pas tres utile de
conjecturer sur ce qui a pousse le juge Dickson,
dans l'arret Rathwell, precite, a enoncer l' ab
sence de motif juridique comme troisieme con
dition, je crois qu 'il a peut-etre voulu empecher
que le critere applicable re1atif a l' enrichisse
ment sans cause soit purement subjectif, et ainsi
repousser la critique formulee dans les motifs du
juge Martiand, selon laquelle l' application de Ia
regle de l' enrichissement sans cause envisagee
par Ie juge Dickson necessiterait l' exercice d'un
« pouvoir discretionnaire incommensurable» (p.
473). Dans I'arret Peel, precite, p.802, la juge
McLachlin a, elle aussi, souligne l'importance
d'eviter l'adoption d'une norme purement subjec
tive en ecrivant que l' application du critere relatif
al'enrichissement sans cause ne devait pas se faire
« au cas par cas ».

Peut-etre est-ce acause de ces deux formulations
de cet aspect du critere que les tribunaux et Ies com
mentateurs canadiens n' interpretent pas de la meme
facon la notion du motif juridique. Comme le fait
remarquer le juge Borins, dans ses motifs dissidents
(par. 105), [TRADUCTION] « certains juges ant inter
prete litteralement la formulation de l'arret Pettkus
et ont tente de trancher des affaires en concluant a
l'existence d'un "motif juridique" justifiant l' enri
chissement du defendeur » , alors que d'autres « ont
tranche des affaires en se demandant si Ie deman
deur avait une raison concrete d'exiger la restitu
tion » . Dans son article intitule « The Mystery of
"Juristic Reason" » , loco cit., amp1ement cite par le
juge Borins, le professeur Smith affirrne qu'on ne
sait pas clairement s'il faut interpreter litteralement
l' exigence d' « absence de motif juridique » comme
obligeant les demandeurs ademontrer que Ie defen
deur n'a aucune raison de conserver ce dont il s'est
enrichi, ou si, conformement au modele anglais, le
demandeur doit demontrer l'existence d'un motif
d' annulation du transfert de richesse. D' autres
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Enrichment - Restitution - Absence of Juristic
Reason: Campbell v. Campbell" (2000), 79 Can..
Bar Rev. 459).

Professor Smith argues that, if there is in fact a
distinct Canadian approach to juristic reason, it is
problematic because it requires the plaintiff to prove
a negative, namely the absence of a juristic reason.
Because it is nearly impossible to do this, he sug
gests that Canada would be better off adopting the
British model where the plaintiff must show a posi
tive reason that it would be unjust for the defendant
to retain the enrichment. In my view, however, there
is a distinctive Canadian approach to juristic reason
which should be retained but can be construed in a
manner that is responsive to Smith 's criticism.

It should be recalled that the test for unjust enrich
ment is relatively new to Canadian jurisprudence. It
requires flexibility for courts to expand the catego
ries of juristic reasons as circumstances require and
to deny recovery where to allow it would be ineq
uitable. As McLachlin J. wrote in Peel, supra, at
p. 788, the Court 's approach to unjust enrichment,
while informed by traditional categories of recovery,
"is capable, however, of going beyond them, allow
ing the law to develop in a flexible way as required
to meet changing perceptions of justice". But at the
same time there must also be guidelines that offer
trial judges and others some indication of what the
boundaries of the cause of action are. The goal is to
avoid guidelines that are so general and subjective
that uniformity becomes unattainable.

The parties and commentators have pointed out
that there is no specific authority that settles this
question. But recalling that this is an equitable
remedy that will necessarily involve discretion and
questions of fairness, I believe that some redefini
tion and reformulation is required . Consequently, in

commentateurs ont pretendu qu'en fait la seule
difference qui existe entre les criteres canadien et
anglais est d' ordre semantique (voir, par exemple,
M. Mcinnes, « Unjust Enrichment - Restitution 
AbsenceofJuristicReason : Campbell v. Campbell »
(2000), 79 R. du B. can. 459) .

Le professeur Smith fait valoir que, si elle existe
vraiment, la facon canadienne d'interpreter Ie motif
juridique pose un probleme etant donne qu'elle
oblige le demandeur a prouver ce qui n' est pas,
c'est-a-dire l'absence de motif juridique. Il ajoute
que, puisque cette preuve est presque impossible
afaire, il serait preferable que Ie Canada adopte le
modele anglais qui oblige le demandeur ademontrer
de maniere positive pourquoi il serait injuste que le
defendeur conserve ce dont il s' est enrichi . l'estime
cependant qu'il y a une facon proprement cana
dienne d'interpreter le motif juridique qui doit etre
maintenue tout en etant susceptible de tenir compte
de la critique formulee par Smith.

Rappelons-nous que le critere applicable a I' en
richissement sans cause est relativement nouveau
dans la jurisprudence canadienne. Il exige que les
tribunaux aient la souplesse necessaire pour elargir
les categories de motifs juridiques lorsque les cir
constances I' exigent et pour refuser le recouvrement
lorsqu'il serait inequitable de I' autoriser. Comme la
juge McLachlin l'a ecrit dans l'arret Peel, precite,
p. 788, bien qu' elle procede des categories tradition
nelles de recouvrement, l'interpretation que la Cour
donne de l'enrichissement sans cause peut « les
deborder de maniere ace que le droit puisse evoluer
avec la souplesse qui s'impose pour tenir compte des
perceptions changeantes de lajustice ». Toutefois, il
doit, en meme temps, y avoir des lignes directrices
qui donnent aux juges de premiere instance et autres
des indications sur les limites de la cause d'action.
L'objectif est d'eviter des lignes directrices genera
les et subjectives qui empechent toute uniformite.

Les parties et les commentateurs ont souligne que
lajurisprudence et la doctrine ne reglent pas explici
tement cette question . Cependant, tout en rappelant
qu'il s'agit d'un recours en equity qui fait necessai
rement intervenir un pouvoir discretionnaire et des
questions d'equite, je crois qu'une redefinition et
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ny view, the proper approach to the juristic reason
analysis is in two parts. First, the plaintiff must show
that no juristic reason from an established category
exists to deny recovery. By closing the list of catego
ries that the plaintiff must canvass in order to show
an absence of juristic reason, Smith's objection to
the Canadian formulation of the test that it required
proof of a negative is answered. The established cat
egories that can constitute juristic reasons include
a contract tPettkus, supra), a disposition of law
(Pettkus, supra), a donative intent (Peter, supra),
and other valid common law, equitable or statu
tory obligations (Peter, supra). If there is no juristic
reason from an established category, then the plain
tiff has made out a prima facie case under the juris
tic reason component of the analysis.

The prima facie case is rebuttable, however,
where the defendant can show that there is another
reason to deny recovery. As a result, there is a de
facto burden of proof placed on the defendant to
show the reason why the enrichment should be
retained. This stage of the analysis thus provides for
a category of residual defence in which courts can
look to all of the circumstances of the transaction in
order to determine whether there is another reason
to deny recovery.

As part of the defendant's attempt to rebut , courts
should have regard to two factors: the reasonable
expectations of the parties, and public policy con
siderations. It may be that when these factors are
considered, the court will find that a new category
of juristic reason is established. In other cases, a
consideration of these factors will suggest that there
was a juristic reason in the particular circumstances
of a case which does not give rise to a new category
of juristic reason that should be applied in other fac
tual circumstances. In a third group of cases, a con
sideration of these factors will yield a determination
that there was no juristic reason for the enrichment.
In the latter cases, recovery should be allowed. The
point here is that this area is an evolving one and

une reformulation s'imposent. J'estime done qu 'il
convient de scinder en deux etapes l'analyse du
motifjuridique. Le demandeur doit d'abord demon
trer qu' aucun motif j uridique appartenant a une
categoric etablie ne justifie de refuser le recouvre
ment. En circonscrivant la liste des categories que le
demandeur doit examiner pour demontrer I' absence
de motif juridique, on repond a l'objection soule
vee par le professeur Smith voulant que la formu
lation canadienne du critere oblige aprouver ce qui
n'est pas. Parmi les categories etablies susceptibles
de constituer un motif juridique, il yale contrat
(Pettkus, precite), la disposition legale (Pettkus. pre
cite), 1'intention liberale (Peter, precite) et les autres
obligations valides imposees par la common law,
I' equity ou la loi (Peter, precite), S' il n' existe aucun
motif juridique appartenant aune categoric etablie,
le demandeur a alors etabli une preuve prima facie
en ce qui concerne le volet « motif juridique » de
1'analyse.

La preuve prima facie est cependant refutable
si le defendeur parvient a demontrer qu'il existe
un autre motif de refuser le recouvrement. En con
sequence, Ie defendeur a l'obligation de facto de
demontrer pourquoi il devrait conserver ce dont il
s' est enrichi. A cette etape de l'analyse, le defen
deur peut done recourir aune categorie de moyens
de defense residuels qui permettent aux tribunaux
d' examiner toutes les circonstances de l'operation
afin de determiner s'il existe un autre motif de refu
ser Ie recouvrement.

Lorsque le defendeur tente de refuter la preuve en
question, les tribunaux doivent tenir compte de deux
facteurs : les attentes raisonnables des parties et les
considerations dinteret public. n se peut qu'en exa
minant ces facteurs le tribunal decouvre qu'une nou
velle categorie de motifs juridiques est etablie, Dans
d' autres cas, I' examen de ces facteurs indiquera que,
dans les circonstances particulieres d'une affaire, il
existait un motif juridique qui ne donne toutefois
pas naissance a une nouvelle categoric de motifs
juridiques qui devrait s' appliquer dans d' autres cir
constances. Dans une troisieme categorie d' affaires,
l'examen de ces facteurs amene aconclure qu' aucun
motif juridique ne justifiait l'enrichissement. Dans
ces cas, il y a lieu d' accueillir la demande de
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that further cases will add additional refinements
and developments.

In my view, this approach to the juristic reason
analysis is consistent with the general approach to
unjust enrichment endorsed by McLachlin J. in Peel,
supra, where she stated that courts must effect a bal
ance between the traditional "category" approach
according to which a claim for restitution will suc
ceed only if it falls within an established head of
recovery, and the modern "principled" approach
according to which relief is determined with refer
ence to broad principles. It is also, as discussed by
Professor Smith, supra, generally consistent with
the approach to unjust enrichment found in the civil
law of Quebec (see, for example, arts. 1493 and
1494 of the Civil Code of Quebec, S.Q. 1991, c.
64).

(ii) Application

In this case, the only possible juristic reason from
an established category that could be used to justify
the enrichment is the existence of the OEB orders
creating the LPPs under the "disposition oflaw" cat
egory. The OEB orders, however, do not constitute
a juristic reason for the enrichment because they are
rendered inoperative to the extent of their conflict
with s. 347 of the Criminal Code. The plaintiff has
thus made out a prima facie case for unjust enrich
ment.

Disposition of law is well established as a cat
egory of juristic reason. In Rathwell, supra, Dickson
J. gave as examples of juristic reasons "a con
tract or disposition of law" (p. 455). In Reference
re Goods and Services Tax, [1992] 2 S.C.R 445
("GST Reference"), Lamer C.J. held that a valid
statute is a juristic reason barring recovery in unjust
enrichment. This was affirmed in Peter, supra, at
p. 1018. Most recently, in Mack v. Canada (Attorney
General) (2002), 60 O.R (3d) 737, the Ontario
Court of Appeal held that the legislation which cre
ated the Chinese head tax provided a juristic reason
which prevented recovery of the head tax in unjust

recouvrement. n faut comprendre ici que ce domaine
est en evolution et que d' autres precisions et innova
tions resulteront d' affaires ulterieures.

A mon avis, cette conception de l' analyse du
motif juridique est compatible avec I'interpretation
generale de I' enrichissement sans cause a laquelle
la juge McLachlin a souscrit dans I' arret Peel, pre
cite, lorsqu'elle a declare que les tribunaux doivent
etablir un equilibre entre l' approche traditionnelle
fondee sur des « categories», selon laquelle une
demande de restitution ne sera accueillie que si elle
entre dans une categoric etablie de recouvrement,
et l'approche moderne « fondee sur des principes »
qui consiste aappliquer des principes generaux pour
determiner la reparation a accorder. Comme I' a dit
le professeur Smith, loco cit., cette conception est
aussi generalement compatible avec celie de I'en
richissement injustifie que l'on trouve dans le droit
civil du Quebec (voir, par exemple, les art. 1493 et
1494 du Code civil du Quebec, L.Q. 1991, ch. 64).

(ii) Application

En I' espece, le seul motif juridique appartenant a
une categoric etablie qui pourrait justifier I' enrichis
sement est I' existence des ordonnances de la CEO
etablissant la PPR, qui relevent de la categorie des
« dispositions legales », Toutefois, les ordonnances
de la CEO ne constituent pas un motif juridique jus
tifiant l'enrichissement etant donne qu' elles sont
inoperantes dans la mesure ou elles sont incompati
bles avec l'art. 347 du Code criminel. Le demandeur
a done etabli une preuve prima facie de I' enrichisse
ment sans cause.

Les dispositions legales forment une catego
rie bien etablie de motifs juridiques. Dans l' arret
Rathwell, precite, le juge Dickson a donne comme
exemples de motifs juridiques « un contrat ou une
disposition legale » (p. 455). Dans Ie Renvoi relatif
Q la taxe sur les produits et services, [1992] 2 RC.S.
445 (« Renvoi relatif Q la TPS »), le juge en chef
Lamer a conclu qu'une loi valide est un motif juri
dique qui empeche le recouvrement pour enrichis
sement sans cause. Cette conclusion a ete confirmee
dans I'arret Peter, precite, p. 1018. Tout recemment,
dans l'arret Mack c. Canada (Attomey General)
(2002), 60 O.R (3d) 737, la Cour d'appel de
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....nrichment. In the leading Canadian text, The Law
J : Restitution, supra, McCamus and Maddaugh dis

cuss the phrase "disposition of law" from Rathwell,
supra, stating, at p. 46:

... it is perhaps self-evident that an unjust enrichment
will not be established in any case where enrichment of
the defendant at the plaintiff's expense is required by
law.

It seems clear, then, that valid legislation can pro
vide a juristic reason which bars recovery in resti
tution.

Consumers' Gas submits that the LPPs were
authorized by the Board's rate orders which qualify
as a disposition of law. It seems to me that this sub
mission is predicated on the validity and operability
of this scheme. The scheme has been challenged by
the appellant on the basis that it conflicts with s. 347
of the Criminal Code and, as a result of the doctrine
of paramountcy, is consequently inoperative. In the
GST Reference, supra, Lamer c.J. held that legis
lation provides a juristic reason "unless the statute
itself is ultra vires" (p . 477). Given that legislation
that would have been ultra vires the province cannot
provide a juristic reason, the same principle should
apply if the provincial legislation is inoperative by
virtue of the paramountcy doctrine. This position is
contemplated by Borins l.A. in his dissent when he
wrote, at para. 149:

In my view, it would be wrong to say that the rate orders
do not provide [Consumers' Gas] with a defence under s.
18 of the OEBA because they have been rendered inop
erative by the doctrine of federal paramountcy, and then
to breathe life into them for the purpose of finding that
they constitute a juristic reason for [Consumers' Gas 's]
enrichment.

As a result, the question of whether the statutory
framework can serve as a juristic reason depends on
whether the provision is held to be inoperative. If the

l'Ontario a statue que la loi obligeant les immigrants
chinois aacquitter un droit d' entree au pays consti
tuait un motif juridique qui empechait de recouvrer
ce droit au moyen d'une action pour enrichissement
sans cause. Dans le principal ouvrage canadien en
la matiere, The Law of Restitution, op. cit. , p .46,
McCamus et Maddaugh analysent l' expression
« disposition legale » tiree de I' arret Rathwell, pre
cite:

[TRADUCTION] .. . il va peut-etre de soi que, dans taus
les cas ou la loi prescrit l' enrichissement du defendeur
au detriment du demandeur, il n'y a pas d'enrichissement
sans cause.

Il semble done clair qu'une loi valide peut constituer
un motif juridique qui empeche le recouvrement par
voie de restitution.

Consumers ' Gas soutient que les PPR etaient
autorisees par les ordonnances tarifaires de la
Commission qui constituent des dispositions lega
les. n me semble que cet argument suppose que ce
regime est valide et operant. L' appelant a conteste
la validite du regime en faisant valoir qu'il con
trevient a l'art. 347 du Code criminel et qu'il est
done inoperant en raison de la regle de la prepon
derance. Dans le Renvoi relatif ala TPS, precite,
le juge en chef Lamer a statue que la loi constitue
un motif juridique « amoins que [s]es dispositions
elles-memes ne soient ultra vires» (p. 477). Etant
donne qu'une loi qui excede la competence de la
province ne peut pas constituer un motif juridi
que, le meme principe devrait sappliquer dans le
cas au la loi provinciale est inoperante en raison
de la regle de la preponderance. C ' est le point de
vue qu' exprime Ie juge Borins, dissident, lorsqu ' il
ecrit, au par. 149 :

[TR..<illUCTION] Amon avis, on aurait tort d'affirmer que
[Consumers' Gas] ne peut pas invoquer les ordonnances
tarifaires comme moyen de defense en application de
ran. 18 de la LeEO, parce qu 'elles sont inoperantes
en raison de la regie de la preponderance federale, pour
ensuite leur redonner vie dans le but de conclure qu' elles
constituent un motif juridique justifiant l'enrichissement
de [Consumers ' Gas]. .

Par consequent, le cadre legislatif pourra servir
de motif juridique pourvu qu'il ne soit pas juge
inoperant, Si les ordonnances de la CEO sont
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OEB orders are constitutionally valid and operative,
they provide a juristic reason which bars recovery.
Conversely, if the scheme is inoperative by virtue of
a conflict with s. 347 of the Criminal Code , then a
juristic reason is not present. In my view, the OEB
rate orders are constitutionally inoperative to the
extent of their conflict with s. 347 of the Criminal
Code .

The DEB rate orders require the receipt of LPPs
at what is often a criminal rate of interest. Such
receipt is prohibited by s. 347 of the Criminal Code.
Both the DEB rate orders and s. 347 of the Criminal
Code are intra vires the level of government that
enacted them. The rate orders are intra vires the
province by virtue of s. 92(13) (property and civil
rights) of the Constitution Act, 1867. Section 347 of
the Criminal Code is intra vires the federal govern
ment by virtue of s. 91(19) (interest) and s. 91(27)
(criminal1aw power).

It should be noted that the Board orders at issue
did not require Consumers ' Gas to collect the LPPs
within a period of 38 days. One could then make
the argument that this was not an express opera
tional conflict. But to my mind this is somewhat
artificial. I say this because at bottom it is a neces
sary implication of the DEB orders to require pay
ment within this period. In that respect it should
be treated as an express order for purposes of the
paramountcy analysis . Consequently, there is an
express operational conflict between the rate orders
and s. 347 of the Criminal Code in that it is impos
sible for Consumers' Gas to comply with both
provisions. Where there is an actual operational
conflict, it is well settled that the provincial1aw is
inoperati ve to the extent of the conflict (M ultip le
Access Ltd. v. McCutcheon, [1982] 2 S.C.R. 161, at
p. 191; M & D Farm Ltd. v. Manitoba Agricultural
Credit Corp., [1999] 2 S.C.R. 961). As a result,
the Board orders are constitutionally inoperative.
Because the Board orders are constitutionally
inoperative, they do not provide a juristic reason.
It therefore falls to Consumers' Gas to show that
there was a juristic reason for the enrichment

constitutionnelles et operantes, elles constituent un
motif juridique qui empeche Ie recouvrement. A
l'inverse, si le regime est inoperant en raison de son
incompatibilite avec l' art. 347 du Code criminel, il
y a alors absence de motif juridique. A mon avis,
les ordonnances tarifaires de la CEO sont inoperan
tes du point de vue constitutionnel dans la mesure
ou elles sont incompatibles avec ran. 347 du Code
criminel.

Les ordonnances tarifaires de la CEO requierent
la perception de PPR qui, dans bien des cas, consti
tuent des interets aun taux criminel. L' article 347 du
Code criminel interdit la perception de tels interets.
Les ordonnances tarifaires de la CEO et I' art. 347
du Code criminel sont conformes a la competence
de l'ordre de gouvernement qui les a edictes. Les
ordonnances tarifaires sont conformes a la compe
tence de la province en vertu du par. 92(13) (pro
priete et droits civils) de la Loi constitutionnelle de
1867. L'article 347 du Code criminel est conforme
a la competence federale en vertu des par. 91(19)
(interets) et 91(27) (droit criminel).

Notons que les ordonnances de 1a Commission
qui sont en cause n' obligeaient pas Consumers ' Gas
apercevoir Ia PPR dans un delai de 38 jours. On
pourrait alors soutenir qu'il ne s'agissait pas d'un
conflit d' application explicite. Toutefois, je consi
dere que cet argument est quelque peu artificiel,
et ce, parce qu' au fond les ordonnances de 1a CEO
impliquent necessairement que Ie paiement doit etre
fait dans ce delai. A cet egard, e1les devraient etre
traitees comme des ordonnances explicites pour
les besoins de I' analyse de la preponderance. Par
consequent, il existe un conftit d' application expli
cite entre les ordonnances tarifaires et I' art. 347
du Code criminel en raison de I'impossibilite pour
Consumers ' Gas de se conformer aux deux en meme
temps. Lorsqu'il y a conflit d'application veritable,
il est bien etabli que la 10iprovinciale est inoperante
dans la mesure de ce conftit (Multiple Access Ltd. c.
McCutcheon, [1982] 2 a.c.s. 161, p. 191; M & D
Farm Ltd. c. Societe du credit agricole du Manitoba ,
[1999] 2 s.c.s.961). Par consequent, 1es ordonnan
ces de la Commission sont inoperantes du point de
vue constitutionnel et ne constituent pas, de ce fait,
un motif juridique. Pour refilter 1a preuve prima
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outside the established categories in order to rebut
the prima facie case made out by the appellant.

The second stage of juristic reason analysis
requires a consideration of reasonable expectations
of the parties and public policy considerations.

When the reasonable expectations of the parties
are considered, Consumers' Gas's submissions are
at first blush compelling. Consumers' Gas submits,
on the one hand, that late payers cannot have rea
sonably expected that there would be no penalty for
failing to pay their bills on time and, on the other
hand, that Consumers' Gas could reasonably have
expected that the OEB would not authorize an LPP
scheme that violated the Criminal Code. Because
Consumers' Gas is operating in a regulated environ
ment, its reliance on OEB orders should be given
some weight. An inability to rely on such orders
would make it very difficult, if not impossible, to
operate in this environment. At this point, it should
~e pointed out that the reasonable expectation of
the parties regarding LPPs is achieved by restrict
ing the LPPs to the limit prescribed by s. 347 of the
Criminal Code and also would be consistent with
this Court's decision in Transport North American
Express Inc. v. New Solutions Financial Corp.,
[2004] 1 S.C.R. 249, 2004 SCC 7.

Consumers ' Gas 's reliance on the orders would
not provide a defence if it was charged under s. 347
of the Criminal Code because the orders are inop
erative to the extent of their conflict with s. 347.
However, its reliance on the orders is relevant in
the context of determining the reasonable expecta
tions of the parties in this second stage of the juristic
reason analysis.

Finally, the overriding public policy considera
tion in this case is the fact that the LPPs were col
lected in contravention of the Criminal Code. As a
matter of public policy, a criminal should not be per
mitted to keep the proceeds of his crime (Oldfield
v. Transamerica Life Insurance Co. of Canada,
[2002] 1 S.C.R. 742, 2002 SCC 22, at para. 11;

facie de l'appelant, Consumers' Gas doit done
demontrer qu'un motif juridique n'appartenant pas
aux categories etablies justifiait l' enrichissement.

La deuxieme etape de l' analyse du motif juridi
que exige de tenir compte des attentes raisonnables
des parties et des conside~ations d'interet public.

Quant aux attentes raisonnables des parties, l'ar
gumentation de Consumers' Gas parait de prime
abord convaincante. Consumers ' Gas fait valoir,
d'une part, que les clients dont Ie compte etait en
souffrance ne pouvaient pas raisonnablement s'at
tendre aechapper atoute penalite pour ne pas avoir
paye leur facture a temps et, d' autre part, qu' elle
meme pouvait raisonnablement s' attendre a ce
que la CEO refuse d ' autoriser un regime de PPR
qui enfreint le Code criminel. Etant donne que
Consumers' Gas exerce ses activites dans un envi
ronnement reglemente, il y a lieu d'accorder du
poids au fait qu'elle s'est fondee sur les ordonnan
ces de la CEO. Si Consumers' Gas ne pouvait pas
se fonder sur ces ordonnances, illui serait tres diffi
cile, voire impossible, de fonctionner dans cet envi
ronnement. n convient ici de souligner qu' il serait
conforme aux attentes raisonnables des parties et
a l' arret de notre Cour Transport North American
Express Inc. c. New Solutions Financial Corp.,
[2004] 1 R.C .S. 249 , 2004 CSC 7, que la PPR res
peete la limite prescrite par I' art. 347 du Code crimi
nel.

Si elle etait accusee en vertu de l'art. 347 du Code
criminel, Consumers' Gas ne pourrait pas invoquer
les ordonnances de la CEO comme moyen de
defense, etant donne qu'elles sont inoperantes dans
Ia mesure OU elles sont incompatibles avec l' art.
347. Toutefois, dans Ie cadre de cette deuxieme
etape de l'analyse du motif juridique, Ie fait qu'elle
se soit fondee sur ces ordonnances est pertinent pour
determiner les attentes raisonnables des parties.

Entin, la consideration d' interet public dominante
en I' espece est Ie fait que les PPR ont ete perc;ues en
contravention du Code criminel. Pour des raisons
d'interet public, un criminel ne doit pas etre autorise
aconserver le produit de son crime (Oldfield c. Cie
d 'Assurance-Vie Transamerica du Canada, [2002]
1 R.C.S. 742 , 2002 CSC 22, par. 11; New Solutions,
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New Solutions, supra). Borins lA. focussed on this
public policy consideration in his dissent. He held
that, in light of this Court's decision in Garland No.
I, allowing Consumers' Gas to retain the LPPs col
lected in violation of s. 347 would let Consumers'
Gas profit from a crime and benefit from its own
wrongdoing.

In weighing these considerations, from 1981
1994, Consumers' Gas's reliance on the inoperative
OEB orders provides a juristic reason for the enrich
ment. As the parties have argued, there are three
possible dates from which to measure the unjust
enrichment: 1981, when s. 347 of the Criminal
Code was enacted, 1994, when this action was com
menced, and 1998, when this Court held in Garland
No. I that the LPPs were limited by s. 347 of the
Criminal Code. For the period between 1981 and
1994, when the current action was commenced.,
there is no suggestion that Consumers' Gas 'was
aware that the LPPs violated s. 347 of the Criminal
Code. This mitigates in favour of Consumers ' Gas
during this period. The reliance of Consumers' Gas
on the OEB orders, in the absence of actual or con
structive notice that the orders were inoperative, is
sufficient to provide a juristic reason for Consumers '
Gas's enrichment during this first period.

However, in 1994, when this action was com
menced, Consumers' Gas was put on notice of
the serious possibility that it was violating the
Criminal Code in charging the LPPs. This pos
sibility became a reality when this Court held
that the LPPs were in excess of the s. 347 limit.
Consumers ' Gas could have requested that the
OEB alter its rate structure until the matter was
adjudicated in order to ensure that it was not in
violation of the Criminal Code or asked for contin
gency arrangements to be made. Its decision not to
do this, as counsel for the appellant pointed out in
oral submissions, was a "gamble". After the action
was commenced and Consumers ' Gas was put
on notice that there was a serious possibility the
LPPs violated the Criminal Code, it was no longer

precite), Dans ses motifs dissidents, le juge Borins a
mis l'accent sur cette consideration dinteret public.
Il a estime que, compte tenu de I' arret Garland 71° I
de notre Cour, autoriser Consumers' Gas a conser
ver les PPR percues en contravention de I' art. 347
reviendrait a lui perrnettre de tirer avantage d'un
crime et de ses propres actes reprehensibles.

L' examen de ces considerations perrnet de con
clure que le fait qu'a partir de 1981 jusqu'en 1994,
Consumers' Gas se soit fondee sur les ordonnances
inoperantes de la CEO est un motif juridique qui
justifie l'enrichissement. Comme les parties l'ont
fait valoir, l' enrichissement sans cause peut se cal
euler apartir de trois dates possibles: 1981, annee
au cours de laquelle l' art. 347 du Code criminel a ete
adopte; 1994, annee au cours de laquelJe la presente
action a ete intentee, et 1998, annee pendant laquelle
notre Com a concIu, dans l' arret Garland nO I, que
les PPR devaient respecter la limite prescrite par
l' art. 347 du Code criminel. Quant ala periode com
prise entre 1981 et 1994, annee pendant laquelle la
presente action a ete intentee, rien n'indique que
Consumers' Gas savait que 1esPPR contrevenaient a
l'art. 347 du Code criminel. Ce1ajoue en faveur de
Consumers ' Gas en ce qui concerne cette periode.
Le fait que Consumers' Gas se soit fondee sur les
ordonnances de Ia CEO, sans savoir veritablement
ou vraisemb1ablement qu' elles etaient inoperantes,
suffit pour qu'il y ait un motif juridique justifiant
l' enrichissement pendant cette premiere periode,

Cependant, au moment ou l' action a ete intentee
en 1994, Consumers ' Gas a ete informee de la possi
bilite serieuse que ses PPR contreviennent au Code
criminel. Cette possibilite est devenue realite lors
que notre Cour a conclu que les PPR excedaient la
limite prescrite par l' art. 347. Consumers' Gas aurait
pu demander ala CEO de modifier sa structure tari
faire en attendant le reglement de I' affaire afin de
s'assurer qu 'elle n'enfreignait pas le Code criminel,
ou elle aurait pu solliciter des mesures d'urgence.
Cornrne l' a souligne I' avocat de I' appelant dans sa
plaidoirie, elle a pris un « risque » en s' abstenant de
le faire . Apres que I' action eut ete internee et qu' elk
eut ete informee de la possibilite serieuse que les
PPR contreviennent au Code criminel, Consumers'
Gas ne pouvait plus raisonnablement se fonder sur
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.c.asonable for Consumers ' Gas to rely on the OEB
rate orders to authorize the LPPs.

Moreover, once this Court held that LPPs were
offside, for purposes of unjust enrichment, it is
logical and fair to choose the date on which the
action for redress commenced. Awarding restitu
tion from 1981 would be unfair to the respondent
since it was entitled to reasonably rely on the OEB
orders until the commencement of this action in
1994. Awarding restitution from 1998 would be
unfair to the appellant. This is because it would
permit the respondent to retain LPPs collected
in violation of s. 347 after 1994 when it was no
longer reasonable for the respondent to have relied
on the OEB orders and the respondent should be
presumed to have known the LPPs violated the
Criminal Code. Further, awarding restitution from
1998 would deviate from the general rule that
monetary remedies like damages and interest are
awarded as of the date of occurrence of the breach
or as of the date of action rather than the date of
.idgment.

Awarding restitution from 1994 appropriately
balances the respondent's reliance on the OEB
orders from 1981-1994 with the appellant's expec
tation of recovery of monies that were charged
in violation of the Criminal Code once the seri
ous possibility that the OEB orders were inopera
tive had been raised. As a result, as of the date
this action was commenced in 1994, it was no
longer reasonable for Consumers' Gas to rely on
the OEB orders to insulate them from liability in
a civil action of this type for collecting LPPs in
contravention of the Criminal Code. Thus , after
the action was commenced in 1994, there was no
longer a juristic reason for the enrichment of the
respondent, so the appellant is entitled to restitu
tion of the portion of monies paid to satisfy LPPs
that exceeded an interest rate of 60 percent, as
defined in s. 347 of the Criminal Code.

les ordonnances tarifaires de 1a CEO pour justifier
les PPR.

En outre, puisque notre Cour a coneIu a lirre
gularite des PPR, il est logique et juste, en ce qui
a trait a I' enrichissement sans cause, de choisir la
date a laquelle l' action visant aobtenir une repa
ration a debute. Il serait inequitable pour I'intimee
d'ordonner la restitution a partir de 1981 etant
donne qu' elle pouvait raisonnablement se fonder
sur les ordonnances de la CEO jusqu'aI' introduc
tion de la presente action en 1994. Il serait inequi
table pour 1'appelant d'ordonner la restitution a
partir de 1998, etant donne que lintimee pourrait
alors conserver les PPR percues en contravention
de l'art. 347 apres 1994, alors qu'elle ne pouvait
plus raisonnablement se fonder sur les ordonnan
ces de la CEO et qu'il y a lieu de presumer qu' elle
savait que les PPR contrevenaient au Code cri
minel. En outre, ordonner la restitution des PPR
percues depuis 1998 derogerait ala regle generale
selon laquelle les reparations pecuniaires, te1s les
dommages-interets, sont calculees acompter de la
date de la contravention ou de la date de lintro
duction de l'action, plutot qu'a compter de la date
du jugement.

La restitution a partir de 1994 etablit un juste
equilibre entre Ie fait que I'intimee se soit fondee
sur les ordonnances de 1a CEO entre 1981 et 1994
et le fait que 1'appelant s'attendait a recouvrer
des sommes percues en contravention du Code
Criminel apres qu 'eut ete soulevee la possibilite
serieuse que les ordonnances de la CEO soient
inoperantes. Par consequent, apres 1'introduction
de la presente action en 1994, Consumers' Gas
ne pouvait plus raisonnablement compter sur les
ordonnances de la CEO pour echapper, dans le
cadre d'une telle action civile, a la responsabilite
resultant de la perception de PPR contrevenant au
Code criminel. Ainsi, apres l'introduction de I'ac
tion en 1994, plus aucun motif juridique ne jus
tifiait 1'enrichissement de I'intimee, de sorte que
l' appelant a droit ala restitution des sommes ver
sees pour acquitter les PPR qui representaient un
taux d' interet superieur a la limite de 60 pour 100
preserite par I'art. 347 du Code criminel.
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B. Defences

Having held that the appellant's claim for unjust
enrichment is made out for LPPs paid after 1994,
it remains to be determined whether the respond
ent can avail itself of any defences raised. It is only
necessary to consider the defences for the period
after 1994, when the elements of unjust enrichment
are made out, and thus I will not consider whether
the defences would have applied if there had been
unjust enrichment before 1994. I will address each
defence in turn.

(a) Change of Position Defence

Even where the elements of unjust enrichment
are made out, the remedy of restitution will be
denied where an innocent defendant demonstrates
that it has materially changed its position as a result
of an enrichment such that it would be inequitable
to require the benefit to be returned tStorthoaks,
supra ). In this case, the respondent says that any
"benefit" it received from the unlawful charges was
passed on to other customers in the form of lower
gas delivery rates. Having "passed on" the ben
efit, it says, it should not be required to disgorge
the amount of me benefit (a second time) to over
charged customers such as the appellant. The issue
here, however, is not the ultimate destination within
the regulatory system of an amount of money equiv
alent to me unlawful overcharges, nor is this case
concerned with the net impact of these overcharges
on the respondent's financial position. The issue is
whether, as between the overcharging respondent
and me overcharged appellant, me passing of the
benefit on to other customers excuses the respond
ent of having overcharged me appellant.

The appellant submits mat me defence of change
of position is not available to a defendant who is
a wrongdoer and mat, since me respondent in this
case was enriched by its own criminal misconduct, it
should not be permitted to avail itself of the defence.
I agree. The rationale for the change of position

B. Moyens de defense

Apres avoir concIu que ]' action pour enrichis
sement sans cause de l' appelant etait fondee en ce
qui concerne les PPR versees apres 1994, il reste a
determiner si I'intimee peut invoquer I'un ou J'autre
des moyens de defense souleves. n n' est necessaire
d'examiner ces moyens de defense qu 'a regard de
la periode posterieure a 1994, au sujet de laquelle
l'existence des elements de I'enrichissement sans
cause a ete etablie. Par consequent, je ne me deman
derai pas si les moyens de defense auraient pu etre
invoques s'il y avait eu enrichissement sans cause
avant 1994. J' examinerai ces moyens de defense
run apres I'autre,

a) Moyen de defense fonde sur Ie changement
de situation

Meme dans Ie cas ou I' existence des elements de
I' enrichissement sans cause est etablie, 1arestitution
sera refusee si un defendeur innocent demontre qu' a
1a suite d'un enrichissement il a modifie sa situation
a un point tel qu'il serait inequitable de I'obliger
a rendre l 'avantage qu'il a recu tStorthoaks, pre
cite). Dans la presente affaire, I'intimee affirrne que
tout « avantage » qu' elle a tire des frais illegaux a
ete transmis, sous forme de reduction des tarifs de
livraison du gaz., aux autres clients. Eile pretend que,
puisqu' elle a « transmis » I' avantage , elle ne devrai t
pas avoir aen restituer (une seconde fois) le montant
aux clients comme r appelant qui se sont vu infli
ger des frais excessifs. Toutefois, il ne s' agit pas de
savoir ou a abouti, en fin de compte, dans Ie systeme
de reglementation, Ie montant d'argent resultant des
frais excessifs, ni de connaitre le resultat net que ces
frais excessifs ont eu sur la situation financiere de
I'intimee. La question est de savoir si, du point de
vue de l 'intimee qui infiige ces frais et de I' appelant
qui se les voit infiiger, la transmission de I' avantage
aux autres clients peut excuser I'intimee d'avoir
infiige des frais excessifs a l' appelant.

L'appelant fait valoir qu'un defendeur fautif
ne peut pas invoquer le moyen de defense fonde
sur Ie changement de situation et que I'intimee ne
peut pas invoquer ce moyen de defense en I' espece
etant donne qu' elle s' est enrichie grace asa propre
inconduite criminelle. Je suis daccord, Le moyen
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defence appears to flow from considerations of
equity. G. H. L. Fridman writes that "[ojne situ
ation which would appear to render it inequitable
for the defendant to be required to disgorge a ben
efit received from the plaintiff in the absence of any
wrongdoing on the part of the defendant would be if
he has changed his position for the worse as a result
of the receipt of the money in question" (Restitution
(2nd ed . 1992), at p . 458). In the leading British case
on the defence, Lipkin Gorman v. Karpnale Ltd. ,
[1992] 4 All E.R. 512 (H.L.), Lord Goff stated (at
p.533):

[I]t is right that we should ask ourselves: why do we feel
that it would be unjust to allow restitution in cases such
as these [where the defendant has changed his or her
position)? The answer must be that, where an innocent
defendant's position is so changed that he will suffer
an injustice if called upon to repay or to repay in full,
the injustice of requiring him so to repay outweighs the
injustice of denying the plaintiff restitution.

If the change of position defence is intended to
prevent injustice from occurring, the whole of the
plaintiff's and defendant's conduct during the course
of the transaction should be open to scrutiny in order
to determine which party has a better claim. Where
a defendant has obtained the enrichment through
some wrongdoing of his own, he cannot then assert
that it would be unjust to return the enrichment to
the plaintiff. In this case, the respondent cannot
avail itself of this defence because the LPPs were
obtained in contravention of the Criminal Code and,
as a result, it cannot be unjust for the respondent to
have to return them.

Thus, the change of position defence does not
help the respondent in this case. Even assuming that
the respondent would have met the other require
ments set out in Storthoaks, supra, the respondent
cannot avail itself of the defence because it is not
an "innocent" defendant given that the benefit was
received as a result of a Criminal Code violation.
It is not necessary, asa result, to discuss change of
position in a comprehensive manner and I leave a

de defense fonde sur le changement de situation
parait reposer sur des considerations d ' equite.
G. H. L. Fridman ecrit, dans Restitution (2e ed.
1992), p .458, qll'[TR.t\DUCTION] « [u]n cas ou
il semblerait inequitable d' obliger le defendeur
a restituer l'avantage qu'il a recu du demandeur
sans accomplir quelque acte reprehensible serait
celui ou sa situation s' est deterioree a1a suite de
1a reception de 1a somme d'argent en question ».

Dans l' arret de principe britannique concernant
ce moyen de defense, Lipkin Gorman c. Karpnale
Ltd., [1992] 4 All E.R. 512 (H.L.), lord Goff affinne
(p. 533) :

[TRADUCTION) [1]1 est juste que nous nous demandions
pourquoi il nous semblerait inequitable de pennettre la
restitution dans des cas comme ceux-la [lorsque le defen
deur a modifie sa situation). n faut repondre que, lorsque
la situation d'un defendeur innocent a change aun point
tel qu'il subirait une injustice si on l'obligeait arembour
ser en partie ou en totalite ce qu'il a recu, l'injustice qu'il
subirait si on I' obligeait aeffectuer ce remboursement
l'emporte sur celle qui resulterait du refus d'ordonner la
restitution au demandeur.

Si le moyen de defense fonde sur le changement
de situation a pour objet d 'eviter qu'une injustice
soit causee, il doit alors etre possible dexami
ner attentivement l' ensemble de la conduite que
le demandeur et le defendeur ont respectivement
adoptee au cours de l ' operation afin de decider
lequel a la meilleure these. Le defendeur qui s ' est
enrichi en accomplissant des actes reprehensibles
ne peut pas pretendre qu' il serait injuste de I 'obli
ger arestituer au demandeur ce dont il s'est enri
chi. En l 'espece, I'inrimee ne peut pas invoquer ce
moyen de defense parce que les PPR qu'elle a per
cues contreviennent au Code criminel et , de ce fait,
il ne peut pas etre injuste de l' obliger aen restituer
le montant.

Par consequent, le moyen de defense fonde sur
le changement de situation n' est d ' aucun secours a
I'intimee en l'espece. Meme en supposant qu'elle
aurait satisfait aux autres exigences enoncees dans
I'arret Storthoaks, precite, I'intimee ne peut pas
invoquer ce moyen de defense parce qu ' elle n ' est
pas un defendeur « innocent » du fait que la recep
tion de I' avantage resulte d 'une infraction au Code
criminel. n u 'est done pas necessaire de proceder a
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fuller development of the other elements of this
defence to future cases.

(b) Section 18/7 5 of the Ontario Energ\' Board
Act

The respondent raises a statutory defence found
formerly in s. 18 and presently in s. 25 of the 1998
OEBA. The former and the present sections are iden
tical, and read:

-
An order of the Board is a good and sufficient defence
to any proceeding brought or taken against any person
in so far as the act or omission that is the subject of the
proceedingis in accordance with the order.

I agree with McMurtry C.J.O. that this defence
should be read down so as to exclude protection
from civil liability damage arising out of Criminal
Code violations. As a result, the defence does not
apply in this case and we do not have to consider the
constitutionality of the section.

McMurtry C.J.O. was correct in his holding that
legislative provisions purporting to restrict a citi
zen 's rights of action should attract strict construc
tion (Berardinelli, supra) . In this case, I again agree
with McMurtry C.J .O. that the legislature could not
reasonably be believed to have contemplated that an
OEB order could mandate criminal conduct, despite
the broad wording of the section. Section 18/25,
thus, cannot provide a defence to an action for
restitution arising from an OEB order authorizing
criminal conduct. As a consequence, like McMurtry
C.J.O ., I find the argument on s. 18/25 to be unper
suasive.

Because I find that it could not have been the
intention of the legislature to bar civil claims stem
ming from acts that offend the Criminal Code,
on a strict construction, s. 18/25 cannot protect
Consumers' Gas from these types of claims. If the

nne analyse complete du changement de situation, et
je reporte aune autre occasion le soin dapprofon
dir la question des autres elements de ce moyen de
defense.

b) Article 18/25 de la Loi sur La Commission de
l'enerf[ie de l'Ontario

L'intimee invoque un moyen de defense prevu
auparavant a l' art. 18 et maintenant a l' art. 25 de
la LCEO de 1998. Les deux dispositions identiques
sont ainsi redigees :

Une ordonnance de la Commission constitue un moyen
de defense valable atoute instance introduite centre qui
que ce soit dans la rnesure ou J'acte ou l'omission qui en
fait l'objet y est conforrne.

Je suis d'accord avec le juge en chef McMurtry
pour donner ace moyen de defense une interpreta
tion attenuee selon laquelle il n' offre aucune pro
tection contre les actions en responsabilite civile
decoulant d'une infraction au Code criminel. En
consequence, Ie moyen de defense ne peut pas etre
invoque en l 'espece et nous navons pas a exami
ner la constitutionnalite de la disposition qui le
prevoit.

Le juge en chef McMurtry a eu raison de con
clure quil y a lieu dinterpreter d'une maniere
restrictive les dispositions legislatives cen
sees restreindre les droits d' action des citoyens
(Berardinelli, precite), La encore, en I' espece, je
souscris a I' opinion du juge en chef McMurtry
selon laquelle, malgre le libelle general de la dis
position, il n' est pas raisonnable de croire que Ie
legislateur a prevu qu'une ordonnance de la CEO
pourrait commander une conduite criminelle.
L' article 18/25 ne peut done pas servir de moyen
de defense al'encontre d'une action en restitution
resultant d'une ordonnance de la CEO autorisant
une conduite criminelle. Par consequent, alinstar
du juge en chef McMurtry, i' estime non convain
cant l'argument relatif 11 I' art. 18/25.

Etant donne que le legislateur n' a pas pu, selon
moi, avoir lintention d'interdire les actions civiles
decoulant d'actes qui enfreignent le Code erimi
nel, l' art. 18/25, interprete d'un rnaniere restric
tive , ne saurait proteger Consumers' Gas contre
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provincial legislature had wanted to eliminate the
possibility of such actions, it should have done
so explicitly in the provision. In the absence of
such explicit: provision, s. 18!'-5 must be read so
as [0 exclude from its protection civil actions aris
ing from vi olations of the Criminal Code and thus
does .not provi de a defence for the respondent in this
case.

(c) E~clusive Jurisdiction and Collateral Attack

McMumy c.1.0. was also correct in his holding
tha; the OEB does not have exclusive jurisdiction
over this dispute. While the dispute does involve rate
orders, at its heart it is a private law matter under
the competence of civil COU!t5 and consequently the
Board docs not have jurisdiction to order the remedy
sought by the appellant

In addition, McM urtry Cl.O. is correct in hold
ing that this action does not constitute an imper
missible collateral attack on the OEB's order. The
doctrine of collateral attack prevents a Part:" from
undermining previous orders issued by a court
or administrative tribunal (see Toronto (City) v.
c.u.et; Local 79, [2003] 3 S.CK 77, 2003 SCC
63; D. J. Lange, The Doctrine of Res Judicata in
Canada (2000), at pp. 369-70). Generall y, it is
invoked where the parry is attempting to chal
lenge the validity of a binding order in the wrong
forum. in the sense that the validity of the order
comes into question in separate proceedings when
that parry has not used the direct attack procedures
that were open to it (i.e., appeal or judicial re..-iew).
In \l'ilson v, The Queer., (1983] 2 S.C.R. 594, at
p. 599, this Court described the rule against collat
eral attack as follows:

It has long been a fundaraearal rule that a court order,
made by a court having jurisdiction to make it, stands
acd is bi:t61g ar:.d conclusive unless it is set aside Oil

appeal or la';\.il.:.l1)· quashed. It is also well sealed in
the authorities thai: seen an order cay not be snacked

ce type d 'actions . Si le Iegislateur provincial avait
voulu ecerrer de tels recours, il aurait dGI'In diquer
expressemenr dans la disposition. En l'absence
d'uae telle disposition expresse , il faur cons ide rer
que 1'an. 18/25 n'offre aucune protection centre
Ies actions civiles decoulant d'une infraction au
Code criminel et que l'intim6e ne peut don e pas,
en l'espece, l'invoquer comme moyen de defen
se .

c) Competence exclusive et contestation indi
recte

Le juge en chef Mc~[umy a egalemem eu raison
de conclure que la CEO n' a pas competence exclu
sive aI'egard du present lirige. Bien qu'il soit ques
tion d'crdounancee tarifaires, Ie Iitige pone princi
paIement sur une question de droit prive qui releve
de la compe tence des tribenaux civils, de sane que
la Commission n' a pas Ie pouvcir d'ordonner fa
reparation scllicitee per lappelaar,

En outre, Ie juge en chef McM urtry a eu raison
de decider que Ia prese cre action ne coustitue pas
une contestation indirecte inacceptable de l'ordon
nance de la CEO . La regle interdisant les centes
tations indirectes empeche une partie d ' attaquer
Ies ordonnances an terieures d'un tribunal j udi
ciaire au administratif (voir l'arret Toronto (Ville)
c. S.c.F.P, section locale 79, (2003 ] 3 R.C.S. 77,
2003 esc 63; D. 1. Lange, The Doctrine of Res
Judicata in Canada (2000 ), p. 369-370). En gene
ral, cette regle est invoquee lorsqu'une partie tente
de contester la validire d'une ordonnance exe
cutoire devant un trib unal non competent en Ia
matiere, c ' est-a-dire lorsque la validite de I' ordon
nance est contestee dans Ie cadre de proc edures
autres que celles dont cette parti e disposait pour
la contester direc tement (c.ca-d . l' appel au le con
tr6le j udiciaire). Dans l'arret ,",zIson c. La Re ine .
[1983] 2 R.C.S. 594, p. 599 , notre Cour a ainsi
decrit Ia regle interdisant les co ntestations indirec
tes :

Seion ua prbcipe foedamental etabli depeis tocgtecps.
une ordonrance reccue par une coer CO~ni.e est
valide, ccncluaate er a force execrrcire, a moms d'etre
infrrmie en appel ou legalemenr ennulee. De plus.
Ia jurisprudence eublit :res clairemecr qu'uae telle
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collaterally - and a collateral attack may be described
as an attack made in proceedings other than those whose
specific object is the reversal, variation, or nullification of
the order or judgment.

Based on a plain reading of this rule, the doctrine of
collateral attack does not apply in this case because
bere the specific object of the appellant's action is
not to invalidate or render inoperative the Board's
orders, but rather to recover money that was illegally
collected by the respondent as a result of Board
orders. Consequently, the collateral attack doctrine
does not apply.'

Moreover, the appellant's case lacks other hall
marks of collateral arrack. As McMurtry c.J.a.
points out at para. 30 of his reasons, the collateral
attack cases all involve a party, bound by an order,
seeking to avoid the effect of that order by challeng
ing its validity in the wrong forum. In this case, the
appellant is not bound by the Board's orders, there
fore the rationale behind the rule is not invoked.
The fundamental policy behind the rule against col
lateral attack is to "maintain the rule of law and to
preserve the repute of the administration of justice"
(R. \( Litchfield, [1993] 4 S.c.R. 333, at p. 349). The
idea is that if a party could avoid the consequences
of an order issued against it by going to another
forum, this would undermine the integrity of the jus
tice system. Consequently, the doctrine is intended
to prevent a party from circumventing the effect of a
decision rendered against it.

In this case, the appellant is not the object of the
orders and thus there can be no concern that he is
seeking to avoid the orders by bringing this action.
As a result, a threat to the integrity of the system
does not exist because the appellant is not legally
bound to follow the orders. Thus, this action does
not appear, in fact, to be a collateral attack on the
Board's orders.

ordonnance ne peut faire 1'objet d'une attaque indirecte;
l'attaque indirecte peut etre decrite comme une attaque
dans le cadre de procedures autres que celles visant pre
cisement aobtenir I'infirmation, la modification ou l' an
nulation de I' ordonnance ou du jugement.

Simplement en la lisant, on constate que la regle
interdisant les contestations indirectes ne s' appli
que pas en l'espece parce que l'action de l' appelant
a pour objet precis non pas d'invalider ou de rendre
inoperantes les ordonnances de la Commission,
mais plutot de recouvrer les sommes que lintimee a
percues illegalement ala suite de ces ordonnances.
Par consequent, la regie interdisant les contestations
indirectes ne s'applique pas.

Le cas de l ' appelant ne comporte pas non
plus d' autres caracteristiques de la contestation
indirecte. Comme Ie souligne le juge en chef
McMurtry, au par. 30 de ses motifs, dans tous les
cas ou il y a contestation indirecte, il y a une partie
liee par une ordonnance qui tente d' eviter les effets
de cette ordonnance en en contestant la validite
devant un tribunal non competent en la matiere.
En l' espece, l'appelant n' est pas lie par les ordon
nances de la Commission, de sorte que la raison
detre de cette regle nest pas en cause. La regle
interdisant les contestations indirectes a pour objet
fondamental de ~< maintenir la primaute du droit et
[de] preserver la consideration dont jouit l'admi
nistration de la justice » (R. c. Litchfield, [1993] 4
a.c.s. 333, p. 349). On estime que lintegrite du
systeme de justice serait compromise si une partie
pouvait echapper aux consequences d'une ordon
nance prononcee contre elle en s'adressant a un
autre tribunal. La regle vise done aempecher une
partie de contourner les effets d'une decision pro
noncee contre elle.

En l' espece, I' appelant n' est pas vise par les
ordonnances et il n ' est done pas question pour lui
de cbercher as'y soustraire en intentant la presente
action. Par consequent, I' integrite du systeme n ' est
pas compromise etant donne que l' appelant n ' est
pas legalement tenu de se conformer aces ordon
nances. Ainsi, la presente action ne parait pas
constiruer, dans les faits, une contestation indirecte
des ordonnances de la Commission.

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 11 
Page 34 of 43



[2004] 1 R.CS. GARLA1'Il) c. CONSlJMERS' G.A..S CO. Le juge Iacobucci 663

(d) Tne Reswlated Industries Defence

The respondent submits that it can avail itself of
the "regulated industries defence" to bar recovery in
restitution because an act authorized by a valid pro
vincial regulatory scheme cannot be contrary to the
public interest or an offence against the state and, as
a result, the collection of LPPs pursuant to orders
issued by the GEE cannot be considered to be con
trary to the public interest and thus cannot be con
trary to s. 347 of the Criminal Code.

Winkler J. held that the underlying purpose of
the defence, regulation of monopolistic industries in
order to ensure "just and reasonable" rates for con 
sumers, would be served in the circumstances and as
a result the defence would normally apply. Ho wever,
because of the statutory language of s. 347, Winkler
J. determined that the defence was not permitted in
this case. He wrote, at para 34, "[tjhe defendant can
point to no case which allows the defence unless the
federal statute in question uses the word 'unduly' or
the phrase 'in the public interest" ' . Absent such rec
ognition in the statute of "public interest", he held,
no leeway for provincial exceptions exist.

I agree 'With the approach of Winkler J. Tile prin
ciple underlying the application of the defence is
delineated in Attorney General of Canada v. Law
Society ofBritish Columb ia, [1982] 2 S.C.R. 307, at
p.356:

When a federal statute can be properly interpreted so as
not to interfere with a provincial statute , such an interpre
tation is to be applied in preference to another applicable
construction which would bring about a conflict be tween
the two statutes.

Estey J. reached this conclusion after canvassing
the cases in which the regulated industries defence
had been applied. Those cases all involved conflict
between federal competition law and a provin
cial regulatory scheme, but the application of the

d) Le moyen de defense ronde sur la re£lemen
tation de 1'activite

L'intimee soutient que, pour empecher le recou
vrement par voie de restitution, elle peut invoquer
le « moyen de defense ronde sur la reglementation
de I'activite » etant donne que l 'acte autorise par un
regime de reglementation provincial valide ne peut
pas etre contraire aI'interet public ni constituer une
infraction contre l'Etat, et qu ' on ne peut done pas
considerer que la perception des PPR fondee sur
les ordonnances de la CEO est contraire a l'interet
public et, ainsi, contraire aI'art. 347 du Code crimi
nel.

Le juge WInkler a estime que l'objectif qui sous
tend le moyen de defense, a savoir la reglementa
tion des activites monopolistiques destinee aassurer
aux consommateurs une tarification [TR..'\DUCTION]

« juste et raisonnable », serait atteint dans les cir
constances et qu'il etait done normalement possi
ble d' invoquer le moyen. Cependant, en raison du
libelle de l' art. 347, le juge Winkler a decide que ce
moyen ne pouvait pas etre invoque en I' espece, IT
a ecrit ceci, au par. 34 : [TR!\DUCTION] « Le defen
deur est incapable d'indiquer quelque decision ou
ce moyen de defense a pu etre invoque sans que les
termes "indtiment" ou "dans I'interet public" soient
presents dans la loi federale en cause ». Sans une
telle reconnaissance dans la loi d ' « interet public »,

a-t-il conclu, il n 'y a aucune marge de manceuvre
qui permet ala loi provinciale de faire exception.

Je suis d'accord avec I'approche dujuge Winkler,
Le principe qui sous-tend la possibilite d 'invo
quer le moyen de defense est decrit dans I' arret
Procureur genera l du Canada c. Law Socie ty of
British Columb ia, [1982] 2 R.C.S . 307, p. 356 :

Chaque fois qu'on pent legitimement interpreter une loi
federale de maniere qu'elle n'entre pas en conflit avec
une loi provinciale, il faut appliquer certe interpretation
de preference atoute autre qui entrainerait un conflit.

Le juge Estey est arrive a cette conclusion apres
avoir etudie les affaires dans lesquelles le moyen
de defense ronde sur la reglementation de l' activite
avait ete invoque, Dans tous les cas , il y avait con
flit entre une loi federale en matiere de concurrence

74

75

76

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 11 
Page 35 of 43



664 GARLA.1'ID v. CONSUMERS' GAS CO. Iacobucci 1. [2004] I S.C.R.

77

78

defence in those cases had to do with the particular
wording of the statutes in question. While I cannot
see a principled reason why the defence should not
be broadened to apply to cases outside the area of
competition law, its application should flow from
the above enunciated. principle.

Wmkler J. was correct in concluding that, in order
for the regulated industries defence to be available
to the respondent, Parliament needed to have indi
cated, either expressly or by necessary implication,
that s. 347 of the Criminal Code granted leeway to
those acting pursuant to a valid provincial regula
tory scheme. If there were any such indication, I
would say that it should be interpreted, in keeping
with the above principle, not to interfere with the
provincial regulatory scheme. But s. 347 does not
contain the required indication for exempting a pro
vincial scheme.

This view is further supported. by this Court's
decision in R. v. Jorgensen, [1995] 4 S.c.R. 55. In
that case, the accused. was charged with ' ''know
ingly' selling obscene material 'without lawful jus
tification or excuse" (para 44). The accused argued
that the Ontario Film Review Board had approved
the videotapes, therefore it had a lawful justification
or excuse. This Court considered whether approval
by a provincial body could displace a criminal
charge. Sopinka J., for the majority, held that in
order to exempt acts taken pursuant to a provincial
regulatory body from the reach of the criminal law,
Parliament must unequivocally express this inten
tion in the legislative provision in issue (at para.
118):

While Parliament bas the authority to introduce dis
pensation or exemption from criminal law in determin
ing what is and what is not criminal , and may do so by
authorizing a provincial body or official acting under pro
vinciallegislation to issue licences and the like, an intent
to do so must be made plain.

et un regime de reglementation provincial; mais la
possibilite d'invoquer le moyen de defense tenait au
libelle particulier des lois en question. Bien que je
ne voie aucune raison logique de ne pas I' etendre
aux affaires qui debordent le droit de la concurrence,
il reste que la possibilite dinvoquer ce moyen de
defense doit emaner du principe susmentionne,

Le juge Winkler a eu raison de conclure que,
pour que l'intimee puisse invoquer le moyen de
defense fonde sur la reglementarion de l' activite, il
aurait fallu que Ie legislateur indique, soit expresse
ment ou par deduction necessaire, que ran. 347 du
Code criminel accorde la liberte de le faire a ceux
qui agissent conformement aun regime de regle
mentation provincial valide, Si une telie indication
avait ete donnee, il faudrait, selon moi, I'interpreter
conformement au principe susmentionne, c'est-a
dire de maniere qu' elle n' entre pas en conflit avec
Ie regime de reglementation provincial. Cependant,
I'art. 347 ne contient pas I'indicarion requise pour
qu'un regime provincial echappe ason application.

Ce point de vue est egalernent etaye par I' ar
ret de notre Cour R. c. Jorgensen, [1995] 4 R.C.S.
55. Dans cette affaire, J'accuse avait ete inculpe
d' avoir vendu « "sciemment" du materiel obscene
"sans justification ni excuse legitime" » (par. 44).
L' accuse a soutenu que la Commission de controle
cinematographique de l'Ontario avait approuve Ies
videocassettes et qu'il avait done une justification
ou une excuse legitime. Notre Cour s'est demande
si I' approbation donnee 'par un organisme provincial
perrnettait dechapper ades accusations criminelies.
S'exprimant au nom des juges majoritaires, le juge
Sopinka a conclu que, si le legislateur a lintention
de soustraire a I' application du droit criminel les
actes autorises par un organisme de reglementation
provincial, il doit exprimer clairement cette inten
tion dans la disposition legislative en cause (par.
118) :

Bien que le Parlement air le pouvoir d'introduire dans
ses lois criminelles des dispenses ou des immunites en
determinant ce qui est et ce qui n'est pas crirninel et qu 'il
puisse le faire en autorisant un organisme provincial. ou
un fonctionnaire agissant en application d'une loi provin
ciale, adelivrer des permis ou des choses semblables, son
intention de le faire doit etre evidente.
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The question of whether the regulated industries
defence can apply to the respondent is actually a
question of whether s. 347 of the Criminal Code can
support the notion that a valid provincial regulatory
scheme cannot be contrary to the public interest or
an offence against the state. In the previous cases
involving the regulated industries defence, the lan
guage of "the public interest" and "unduly" limiting
competition has always been present. The absence
of such language from s. 347 of the Criminal Code
precludes the application of this defence in this
case.

(e) De Facto Doctrine

Consumers' Gas submits that because it was
acting pursuant to a disposition oflaw that was valid
at the time - the Board orders - they should be
exempt from liability by virtue of the de facto doc
trine. This argument cannot succeed. Consumers'
Gas is not a government official acting under colour
of authority. While the respondent points to the
Board orders as justification for its actions, this does
not bring the respondent into the purview of the de
facto doctrine because the case law does not sup
port extending the doctrine's application beyond
the acts of government officials. The underlying
purpose of the doctrine is to preserve law and order
'U'1d the authority of the government. These interests
are not at stake in the instant litigation. As a result,
Consumers' Gas cannot rely on the de facto doctrine
to resist the plaintiff's claim.

Furthermore, the de facto doctrine an aches to
government and its officials ill. order to protect and
maintain the rule of law and the authority of gov
ernment. .An extension of the doctrine to a private
corporation that is simply regulated by a govern
ment authority is not supported by the case law and
in my view does not further the underlying purpose
of the doctrine. In Reference re Manitoba Language
Rights, [1985] 1 S.C.R. 721, this Court held, at

I . 756, that:

La question de savoir si I'intimee peut invoquer
le moyen de defense fonde sur la reglementation de
l' activite revient, en fait, ase demander si I' art. 347
du Code criminel peut etayer I'idee qu'un regime
de reglementation provincial valide ne peut pas etre
contraire aI'interet public ni constituer une infrac
tion contre 1'Etat. Dans lajurisprudence OU le moyen
de defense fonde sur la reglementarion de l ' activite a
ete invoque, les termes « I'interer public» et limiter
« indtiment » la concurrence etaient toujours pre
sents. L'absence de ces termes aI'art, 347 du Code
criminel empeche d'invoquer ce moyen de defense
en l'espece.

e) Le principe de la validite de facto

Consumers' Gas soutient que, puisqu'elle agis
sait en vertu de dispositions legales valides al' epo
que, a savoir les ordonnances de la Commission,
elle devrait etre exoneree de toute responsabilite
en application du principe de la validite de facto.
Cet argument ne samail: etre retenu. Consumers'
Gas n' est pas un fonctionnaire qui agit avec une
apparence d' autorite, Bien que I'intimee indique
que les ordonnances de la Commission justifient
ses actes, le principe de la validite de facto ne
s' applique pas pour autant a elle etant donne que
la jurisprudence ne favorise pas l' application du
principe ad' autres actes que ceux des fonction
naires. Le principe a pour objet fondamental d'as
surer le respect de la loi et de l' ordre ainsi que de
l' autorite du gouvernement, lesquels ne sont pas
en cause dans la presente affaire. Par consequent,
Consumers' Gas ne peut invoquer le principe de
la validite de facto pour s' opposer a l' action du
demandeur.

En outre, le principe de la validite de facto
s' applique au gouvernement et a ses fonctionnai
res afin de proteger et de maintenir la primaute du
droit et l' autorite du gouvernement. L' application
du principe a une societe privee simplement regle
mentee par un organisme gouvernemental u'est
pas etayee par la jurisprudence et ne favorise pas,
selon moi, la realisation de son objet fondamental.
Dans le Renvoi relatif aux droits linguistiques au
Manitoba, [1985] 1 R.C.S . 721, p. 756, notre Cour a
statue:
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There is only one true condition precedent to the
application of the doctrine: the de f acto officer must
occupy his or her office under colour of authority.

It cannot be said that Consumers' Gas was a de
facto officer acting under colour of authority when
it charged LPPs to customers. Consumers' Gas is a
private corporation acting in a regulatory context,
not an officer vested with some sort of authority.
When charging LPPs, Consumers' Gas is engag
ing in comm erce, not issuing a permit or passing
a by-law.

In rejecting the application of the de facto
doctrine here, I am cognizant of the passage in
Reference re Manitoba Language Rights, at p. 757,
cited by the intervener Toronto Hydro and which, at

first glance, appears to imply that the de facto doc
trine might apply to private corporations:

... the de f acto doctrine will save L'lOSe rights, obliga
tions and other effects which have arisen out of actions
performed pursuant to invalid Acts of the Manitoba
Legislature by public and private bodies corporate,
courts, judges, persons exercising statutory powers and
public officials. [Emphasis added.]

While this passage appears to indicate that "pri
vate bodies corporate" are protected by the doctrine,
it must be read in the context of the entire judgment.
Earlier, at p. 755, the Court referred to the writings
of Judge A. Constantineau in TIleDe Facto Doctrine
(1910), at pp . 3-4 . The following excerpt from that
passage is relevant:

The de facto doctrine is a rule or principle of law
which ... recognizes the existence of. and protects from
collateral arrack, public or orivate bodies corporate,
which, thomrh irregularly or illel!ally organized, yet,
under color of law, openly exercise the powers and func
tions of regularly created bodies . . . . [Emphasis added.]

In this passage, I think it is clear that the Court's
reference to "private bodies corporate" is limited
to issues affecting the creation of the corporation,
for example where a corporation was incorporated
under an invalid statute. It does not suggest that the

Il n'y a qu'une seule vraie condition prealable al'ap
plication de ce principe: l'officier de f acto doit occuper
sa charge sous apparence d' autorite.

On ne saurait a.ffumer que Consumers' Gas etait un
officier de facto agissant avec une apparence d ' auto
rite lorsqu' elle infiigeait des PPR a ses clients.
Consumers' Gas est une societe privee agissant dans
un cadre reglementaire, et non un fonctionnaire
investi de quelque forme d' autorite, Lorsqu' elle
inflige des PPR, Consumers ' Gas effectue une ope
ration commerciale et ne se trouve pas adelivrer un
permis ou aadopter un reglement,

En refusant d' appliquer le principe de la validite
de facto en I' espece, je suis con scient du passage
tire de la p. 757 du Renvoi relatif aux droits lin
guistiques au Manitoba, que l'intervenante Toronto
Hydro a cite et qui, apremiere vue , semble indiquer
que Ie principe de la validite de fac to pourrait s' ap
pliquer aux societes privees :

... le principe de la validite de facto pennettra de sauver
les droits, obligations et autres effets ayant decoule des
actes accomplis, conformernent a des lois invalides du
Manitoba, par des corps publics ou prives, des tribunaux,
des juges, des personnes exercant des pouvoirs legaux et
des officiers publics. [Je souligne.]

Bien qu'il paraisse indiquer que Ie principe pro
tege les « corps prives » , ce passage doit etre inter
prete en fonction de l' ensemble du jugement. Plus
t6t, a la p. 755, la Cour mentionne un passage tire
des p. 3-4 de l 'ouvrage du juge A. Constantineau,
intitule TIle De Facto Doctrine (1910). L' extrait sui
vant de ce passage est pertinent:

[TRADUCTION] Le principe de la validite de facto
est une regle ou un principe de droit qui [.. .J reconnait
l'existence, les protegeant d'une contestation indirecte,
des corps publics ou prives qui, bien qu'irregulierement
ou ille£alement constitues, sous apparence de legalite,
exercent ouverternent les pouvoirs et fonctions des corps
regulierernent constirues .. . [Je souligne.]

A mon avis , il est clair, dans ce passage, que la
Cour ne mentionne les « corps prives » qu 'en ce
qui concerne les questions touchant ala constitution
de la societe: par exemple, lorsqu 'une societe a ete
constituee en vertu d'une loi invalide. Ce passage

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 11 
Page 38 of 43



[2004] 1 R.C.S. GA.RLM'D c. CONSUMERS' GAS CO. Le juge Iacobucci 667

acts of the corporation are shielded from liability by
virtue of the de facto doctrine.

Tills view finds further support in the following
passage from the judgment (at p. 755):

That the foundation of the principle is the more funda
mental principle of the rule of law is clearly stated by
Constantineau in the following passage (at pp. 5-6):

Again, the doctrine is necessary to maintain the
supremacy of the law and to preserve peace and order
in the community at large, since any other rule would
lead to such uncertainty and confusion, as to break up
the order and quiet of all civil administration. Indeed,
if any individual or body of individuals were permit
ted, at his or their pleasure, to challenge the authority
of and refuse obedience to the government of the
state and the numerous functionaries through whom
it exercises its various powers, or refuse to recognize
municipal bodies and their officers , on the ground of
irregular existence or defective titles, insubordination
and disorder of the worst kind would be encouraged,
which might at any time culminate in anarchy.

The underlying purpose of the doctrine is to pre
serve law and order and the authority of the govern
ment. These interests are not at stake in the instant
litigation. In sum, I find no merit in Consumers '
Gas 's argument that the de facto doctrine shields it
from liability and as a result this doctrine should not
be a bar to the appellant's recovery.

C. Other Orders Requested

(a) Preservation Order

The appellant, Garland, requests an "Amax-type"
preservation order on the basis that the LPPs con
tinue to be collected at a criminal rate during the
pendency of this action, and these payments would
never have been made but for the delays inherent
in litigation (Amax Potash Ltd. v. Government of
Saskatchewan, [1977] 2 S.c.R. 576). In my view,
however, a preservation order is not appropriate in
this case. Consumers' Gas has now ceased to collect
the LPPs at a criminal rate. As a result, if a preser
vation order were made, there would be no future

n 'indique pas que les actes d ' une telle societe n ' en
gagent pas sa responsabilite en vertu du principe de
la validite de facto.

Ce point de vue trouve egalement appui dans
l'extrait suivant de l'arret (p . 755) :

Le juge Constantineau dit clairement que ce principe a
pour fondement le principe superieur de la primaute du
droit (aux pp. 5 et 6) :

[lR.WUCTION] lei encore, le principe est necessaire
au maintien de la prirnautedu droit et ala preservation
de la paix et de I'ordre dans la societe en general, car
toute autre regle susciterait une incertitude et une con
fusion de nature aaneantir l'ordre et la tranquillite de
toute administration civile. D'ailleurs, si un individu
ou un groupe d'individus etaient autorises, selon leur
bon plaisir, acontester l'autorite de 1'Etat et des divers
fonctionnaires par Iesquels il exerce ses nombreux
pouvoirs, et arefuser de leur obeir, ou a refuser de
reconnaitre les corps municipaux et leurs officiers, en
raison de leur existence irreguliere au pour vice de
titres , 1'insubordination et le desordre les plus graves
seraient encourages, ce qui, atout moment, pourrait
conduire aI' anarchie.

Ce principe a pour objet fondamental d ' assurer le
respect de la loi et de l ' ordre ainsi que de l ' auto
rite du gouvemement, lesquels ne sont pas en cause
dans la presente affaire. Somme toute, je considere
non fonde l'argument de Consumers' Gas seIon
lequel le principe de la validite de facto l ' exonere
de toute responsabilite. Par consequent, ce principe
ne doit pas empecher l' appelant de recouvrer les
sommes en cause.

C. Les autres ordonnances sollicitees

a) Ordonnance de conservation

L' appelant Garland sollicite une ordonnance de
conservation de « type Amax » pour le motif que les
PPR a un taux criminel continuent d'etre pen;ues
pendant la presente instance et que, n' eut ete les
delais inherents au litige, les sommes en question
n 'auraient jamais ete payees (Amax Potash Ltd. c.
Gouvernement de fa Saskatchewan, [1977] 2 R.C.S.
576). J'estime toutefois qu'il ne convient pas de
prononcer une ordonnance de conservation en l ' es
pece. Consumers ' Gas ne percoit plus des PPR aun
taux criminel. Par consequent, si une ordonnance de
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LPPs to which it could attach. Even with respect
to the LPPs paid between 1994 and the present, to
which such an order could attach, a preservation
order should not be granted for three further rea
sons: (1) such an order would serve no practical pur
pose, (2) the appellant has not satisfied the criteria in
the Ontario Rules of Civil Procedure, R.R.o. 1990,
Reg. 194, and (3) Ama.x can be distinguished from
this case.

First, the 'appellant has not alleged that
Consumers' Gas is an impecunious defendant or that
there is any other reason to believe that Consumers'
Gas would not satisfy a judgment against it. Even if
there were some reason to believe that Consumers'
Gas would not satisfy such a judgment, an Ama.x
type order allows the defendant to spend the monies
being held in the ordinary course of business - no
actual fund would be created. So the only thing that
a preservation order would achieve would be to pre
vent Consumers' Gas from spending the money
earned from the LPPs in a non-ordinary manner (for
example, such as moving it off-shore) which the
appellant has not alleged is likely to occur absent
the order.

Second, the respondent submits that by seek
ing a preservation order the appellant is attempting
to avoid Rule 45.02 of the Ontario Rules of Civil
Procedure, the only source ofjurisdiction in Ontario
to make a preservation order. The Rules of Civil
Procedure apply to class proceedings and do not
permit such an order in these circumstances. Rule
45.02 provides that, "[w]here the right of a party to
a specific fund is in question, the court may order
the fund to be paid into court or otherwise secured
on such terms as are just" (emphasis added). The
respondent submits that the appellant is not in fact
claiming a specific fund here. In the absence of sub
missions by the appellant on this issue, I am of the
view that the appellant has not satisfied the crite
ria set out in the Ontario Rules of Civil Procedure
and that this Court could refuse to grant me order
requested on this basis.

conservation etait prononcee, elle ne pourrait s ' ap
pliquer a aucune autre PPR versee par la suite.
Meme en ce qui concerne les PPR versees depuis
1994, auxquelles elle pourrait s' appliquer, il n' y a
pas lieu de prononcer une ordonnance de conserva
tion pour trois autres raisons: (1) cette ordonnance
ne serait daucune utilite, (2) l'appe1ant n 'a pas
satisfait aux criteres enonces dans les Regles de pro 
cedure civile de l'Ontario, R.R.O. 1990, regl, 194, et
(3) l ' affaire Amax peut etre distinguee de celle dont
nous sommes saisis en I' espece.

Premierement, I' appelant n' a pas allegue que
Consumers' Gas est une defenderesse demunie
au qu'il existe une autre raison de croire qu'elle
n' executerait pas un jugement rendu contre elle.
Meme s'il existait quelque raison de croire que
Consumers' Gas nexecuterait pas un tel jugement,
une ordonnance de type Am.ax permet au defendeur
de depenser les sommes d' argent detenues dans
le cours normal de ses affaires, de sorte qu' aucun
veritable fonds ne serait cree. Une ordonnance de
conservation aurait done pour sew effet d'cmpe
cher Consumers' Gas de depenser les sommes tirees
d'une maniere anormale des PPR (en les transferant
aI'etranger, par exemple); toutefois, l'appelant na
pas allegue qu 'une telle situation pourrait se presen
ter si I' ordonnance n' etait pas rendue.

Deuxiemement, I'intimee fait valoir qu 'en solli
citant une ordonnance de conservation, l'appe1ant
tente de contourner la regle 45.02 des Regles de
procedure civile de lOntario, qui est la seule dispo
sition habilitante en matiere d 'ordonnance de con
sen/arion en Ontario. Les Regles de procedure civile
s' appliquent aux recours collectifs et ne permettent
pas de prononcer une telie ordonnance dans ces cir
constances. La regle 45.02 prevoit que « [s]i le droit
d'une partie aun fonds determine est mis en cause,
le tribunal peut ordonner que ce fonds soit consigne
au tribunal au garanti d'une autre facon, ades condi
tionsjustes » (je souligne). L'intimee soutient qu 'en
fait l' appe1ant ne reclame pas un fonds determine en
l'espece. Comme 1'appe1ant n'a avance aucun argu
ment ace sujet, je suis davis qu'il n'a pas satisfait
aux criteres enonces dans les Regles de procedure
civile de l' Ontario et que notre Cour pouvait, de ce
fait, refuser l' ordonnance sollicitee,
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Finally, the appellant 's use of Amax, supra, as
authority for the type of order sought is without
merit . The appellant has cited the judgment very
selectively. The portion of the judgment the appel
lant cites in his written submissions reads in full (at
p.598):

Apart from the Rules this Court has the discretion to
make an order as requested by appellants directing
the Province of Saskatchewan to hold, as stakeholder,
such sums as are paid by the appellants pursuant to the
impugned legislation but with the right to use such sums
in the interim for Provincial purposes , and with the obli
gation to repay them with interest in the event the legis
lation is ultimately held to be-ultra vires. Such an order.
however. would be noveL in giving the stakeholder the
ri2ht to spend the moneys at stake. and I cannot see that it
would serve any practical purpose. [Emphasis added.]

The Court in Amax went on to refuse to make the
order. So while the appellant is right that the Court
in Amax failed to reject the hypothetical possibility
of making such an order in the future, it seems to me
that in this case, as in Amax, such an order would
serve no practical purpose. For these reasons , I find
there is no basis for making a preservation order in
this case.

(b) Declaration That the LPPs Need Not Be
Paid

The appellant also seeks a declaration that the
LPPs need not be paid. Given that the respondent
asserts that the LPP is no longer charged at a crimi
nal rate, issuing such a declaration would serve no
practical purpose and as a result such a declaration
should not be made.

(c) Costs

The appellant is entitled to his costs throughout.
This should be understood to mean that, regardless
of the outcome of any future litigation, the appellant
is entitled to his costs in the proceedings leading up
to and including Garland No. 1 and this appeal. In
addition, in oral submissions counsel for the Law
Foundation of Ontario made the point that in order
to reduce costs in future class actions, "litigation by
installments", as occurred in this case, should be

Enfin, Ie recours de I' appelant a I' arret Amax,
precite, pour justifier Ie type d' ordonnance solli
cite n' est pas fonde . L' appelant a cite cet arret de
maniere tres selective. Dans sa version integrale, la
partie de I' arret que I' appelant cite dans ses observa
tions ecrites est ainsi redigee (p. 598) :

Independamment de ces regles, cette Cour a Ie pouvoir
discretionnaire de prononcer une ordonnance, COIIl.me Ie
demandent les appelantes, qui enjoindrait a la province
de la Saskatchewan de detenir a titre de depositaire, les
sommes versees par les appelantes en conformite de la loi
contestee, tout en ayant le droit de les utiliser ades fins
provinciales, mais avec l' obligation de les rembours er
avec interets au cas ou la loi serait declaree ultra vires.
Toutefois. il s'agirait la d'une ordonnance inusitee en ce
gu'eUe autoriserait Ie depositaire adepenser les sommes
d'argent en jeu: et ie ne vois pas alors en guoi cette
ordonnance pourrait etre utile. [Je souligne.]

Dans I' arret Amax, la Cour a refuse de prononcer
l ' ordonnance sollicitee. Done, bien que I' appelant
ait raison d'affumer que, dans cet arret, la Cour
n' a pas ecarte la possibilite de prononcer une telle
ordonnance al' avenir, il me semble qu' en l' espece,
comme dans I' affaire Amax, une telle ordonnance
ne serait d' aucune utilite, Pour ces motifs, j'estime
que rien ne justifie de prononcer une ordonnance de
conservation en l ' espece.

b) Jugement declarant qu 'il n'est pas neces
saire de payer les PPR

L'appelant sollicite aussi un jugement declarant
qu'il n'est pas necessaire de payer les PPR. Etant
donne que J'intimee affirme qu'elle ne percoit plus
des PPR aun taux criminel, un tel jugement declara
toire ne serait d' aucune utilite et, par consequent, il
n'y a pas lieu de le rendre .

c) Depens

L'appelant a droit a ses depens dans toutes les
cours. Cela signifie qu'independamment de l'issue
de tout litige ulterieur il a droit a ses depens rela
tifs au pourvoi Garland nO 1 et au present pour
voi, y compris ceux relatifs aux procedures qui ont
abouti aces deux pourvois. En outre, dans sa plai
doirie, l'avocat de la Fondation du droit de l'Onta
rio a fait valoir qu' afin de reduire les depens rela
tifs aux futurs recours collectifs, les [TRADUCTION]
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avoided. I agree. On this issue, I endorse the com
ments of McMurrry C.J.O., at para 76 of his rea
sons:

In this context, I note that the protracted history of these
proceedings cast some doubt on the wisdom of hearing a
case in instalments, as was done here . Before employing
an instalment approach, it should be considered whether
there is potential for such a procedure to result in multi
ple rounds of proceedings through various levels of court.
Such an eventuality is to be avoided where possible, as it
does little service-to the parties or to the efficient admin
istration of justice.

V1. Disposition

For the foregoing reasons, I would allow the
appeal with costs throughout, set aside the judg
ment of the Ontario Court of Appeal, and substitute
therefor an order that Consumers' Gas repay LPPs
collected from the appellant in excess of the interest
limit stipulated in s. 347 after the action was com
menced in 1994 in an amount to be determined by
the trial judge.

Appeal allowed with costs.

Solicitors for the appellant: McGowan Elliott &
Kim, Toronto.

Solicitors for the respondent: Aird & Berlis,
Toronto.

Solicitor for the intervener the Attorney General
of Canada: Deputy Attorney General of Canada,
Ottawa.

Solicitor for the intervener the Attorney General
for Saskatchewan: Deputy Attorney General for
Saskatchewan, Regina.

Solicitors for the intervener Toronto Hydro
Electric System Limited: Ogilvy Renault, Toronto.

Solicitor for the intervener the Law Foundation
of Ontario: Mark M. Orkin, Toronto.

«procE~s en plusieurs episodes» comme celui qui
s'est deroule en I'espece doivent etre evites. Je suis
d' accord. A ce propos, je fais miens les commen
taires du juge en chef McMurtry, au par. 76 de ses
motifs:

[TRADUCTION] Dans ce contexte , je souligne que la
longue duree de cette instance jette un cenain doute sur la
sagesse d'instruire une affaire par episodes, comme cela
a ete fait en I'espece. Avant dadopter une methode d'ins
truction par episodes, il y a lieu de se demander si cene
facon de proceder est susceptible de causer une multipli
cation de procedures devant differentes instances. Une
telIe situation doit etre evitee autant que possible, car il
nest guere dans l'interet des parties ou de l'adrninistra
tion efficace de lajustice qu'elle survienne.

VI. Dispositif

Pour les motifs susmentionnes, je suis d' avis
d'accueillir le pourvoi avec depens dans toutes les
cours, dannuler I'arret de 1a Cour d'appel de I'On
tario et d'y substituer une ordonnance enjoignant a
Consumers' Gas de rembourser a I'appelant, selon
le montant fixe par le juge de premiere instance,
les semmes qu'il a versees, apres l'introduction de
l'instance en 1994, pour acquitter Ies PPR qui repre
sentaient un taux d'interet superieur ala limite pres
crite par I' art. 347.

POU1l'oi accueilli avec depens.

Procureurs de l 'appelant : McGowan Elliott &
Kim, Toronto.

Procureurs de l'intimee : Aird & Berlis, Toronto.

Procureur de l'intervenant le procureur general
du Canada: Sous-procureur general du Canada,
Ottawa.

Procureur de l'ituervenant le procureur general
de la Saskatchewan : Sous-procureur general de la
Saskatchewan, Regina.

Procureurs de l' intervenante Toronto Hydro
Electric System Limited : Ogilvy Renault, Toronto.

Procureur de l 'intervenante la Fondation du
droit de I'Ontario : Mark M. Orkin, Toronto.
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Solicitors for the intervener Union Gas Limited:
Torys, Toronto.

Procureurs de l 'intervenante Union Gas Limited :
Torys, Toronto.

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 11 
Page 43 of 43



" ,

Court File No.c...f-3 3.;to

, .
SUPERIOR COURT OF JUSTICE

BETWEEN:

Plaintiff

-and -

UNION GAS tlMITED

NOTICE OF ACTION

TO THE DEFENDANT

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the
plaintiffs. Th e claim made against you is set out in the statement of claim served with this
notice of action. '

IF YOU WISH TO DEFEND TH.lS PROCEEDING. you or an Ontario lawyer acting
for you must prepare a Statement of defence in Form 18A prescribed by the Rules of Civil
Procedure, serve it on the plaintjjJs' lawyers or, where. tile plaintiffs d(j) not have a lawyer,
serve 'it on the plaintIffs, and fi le it, with proof of service, in this court office, W ITHIN
1WENTY DAYS after this statement of claim is served an you, if you are served in OntarJo.

. If you are served in another province or territory of Canada or ln the Unrt:ed States
of America, the period for serving and filing your statement of defence is forty days. If you
are served outside Canada or the United States of America, the period is sixty days.

Instead of serving and filing a statement of defence, you may serve and fi le a notice
oflntent to defend in Form 188 prescribed by the Rules of Civil Procedure. This will entitle
you toten more~ays within which to serve and file your statement of defence.

IF yOU FAIL TO DEFEND T HIS PROCEEDING. JUDGMENT MAY BE GIVEN

Rece ived Time MaY ·2 6. 5:42PM
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, AGAINST YOU IN.YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF
YOU WISH TO DEFEND TH IS PROCEEDING BUT ARE UNABLE TO PAY LEGAL FEES.
LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID
OFFICE. . . .

IF YOU PAY THE PLAINTIFFS' CLAIM. and $100 for Costs, within the time for ..
serving and filing your statement of defence, you may move to have this proceeding
dismissed bythecourt Ifyau believe the amount claimedforcosts is excessive, you may
paythe plaintiffs' claim and $100.00 forcosts and have the costs assessed by the court

Date: December 31, 200 3

Issued by---r~f±:£;~:':=--

Address of court office:
GroundFloorRAw. 80 Dundas Street, LondonON N6A6A3

TO: Union Gas L1mfted
50 KenDrive North
Chatham, ON N7M 5M 1

AN D
To: Union Gas Limtted

. (Ontario Corp. Number 77321 6)
now amalgamated with Centra Gas Ontario Jnc.
c/o Union Gas U mited
50 Keil Dr ive North
Chatham, ON N7M 5M1

AND
TO: Centra Gas Ontario Inc.

nowamalgamated with Union Gas Limited
(Ontario Corp . Number 773216)
c/o Union Gas Limited"
50 Keil Drive North
Chatham, ON N7M 5M 1

CLAIM

THE PLAINTIFFS' CLAIM IS FOR:

1. •• B declaration that late payment penalties collected by the defenda nt offend

Re cei"d lia e MaY .26 . 1:11PM
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s.347 of the Crimina/ Code, R S.C. 1985, c.C A 6, as amended, such thatlhey
are illegal and void , and need not be paid by th e class;

b. if necessary, a declaration tha t section 18 of the Ontario Energy BoardAct.
R.S.O. 1990, c.O.13, and section 25 of the Ontario EnelgY BoardAd, 199B,
S.O. 1998, c.15, Schedule B. are ultra vires and unconstlb.rtionaJ Insofar as
they purport to permit the defendant to receive or retain the late payment
pena lties referred to herein:

c. an interim, lnterlocirtcry, and permanent injunction resb"aining the defendant
fro m collecting .Iate payment penalties;

d an interim. interfocutory and/or permanent injunction restraining the
defenda nt from terminating the supply of gas to any member of the dass for
faal1re to pay the late payment penalties ;

e. damages in the amount of $160,000,000.00;

f. aggravated. punitive and exemplary damages in the amount of
$10,000,000.00;

g. equitable compensatory Interest at the prime rate from time to time
compounded.seml-annualty; .

h. in the alternative, interest pursuant to the Courts of Justice Act

i. th e costs of this action on a substantial indemnity bas is;

J. such furth er and other relief as coun sel may request and this Honourable
Court may deem just.

Date: Decemb er 31, 2003
Ian F.leach
Law Society #3 1495K
Lemere LLP
Barri sters & Solicitors
80 Duffer in Av enue
London, Ontario
N6A4G4
Tel: 519.672.4510
Fax: 519.672.2044

s cucecrs fer the Plainti ffs

Rec eived l i.e Ml' ·16 . 5 :~1PU
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Michael McGowan
Law Society #19612J

. McGowan & Company
Barristers & Solicitors
Sufi. 1400, 10 Bay Street
Toronto, Ontario
'MSJ 2R8 .
T01: 416.350.2481
Fax: 416.363.1875

Counsel for the Plaintiffs
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Alklnson and 1192 573 Ontar, ~ and - Union Gas LImited

Court File N1f;;;3"'O

=--
2:<205 p . ..,

I='-r':d~ ~ l~ UCI '-i .

0 ...... J ...~ ....

ONTARIO
SUPERIOR COURT OF JUSTICE

Proceeding commenced al

London ON

NOTICE OF ACTION

IAN F. LEACH LSUP #31495K
LERNERS LLP
Barristers and Solicitors
ao Duftenn Avenue
PO 80x2335
London ON N6A 4G4

Telephone:
Fax:

519-672-4510
519-672-2044

Sollcltors (or Ihe pla lnllff

Fne No.3522 B-00l
/I
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Court File No. 43320

SUPERIOR COURT OF JUSTICE

B E T W E E N :

COLLEEN ATKINSON. and
1192573 ONTARIO INC. carrying on business as Collins Formal Wear

Plaintiff

<and -

UNION GAS LIMITED

Defendant

Proceedinq Commenced Under the Class Proce~d;ngs Act. 1992

STATEMENT OF ClAIM

Notice of acti on issued on December 31 , 2003

-j . The plainttffs dalm:

8 . a decla rat ion that tate payment pena lties collected by th e defendant offend
5.347 of the Criminal Code, R.S.C. 1985. c.CAS, as amended, such that they
are i l1eg~' and void. and need not be paid by the class;

b. if necessary, a declaration that secnon t a of the Ontario EnergyBoard Ad .
R.S.O. 1990. c.0.13. and section 25 ol th e Ontarlo En argySoardAct. 1998.
S.D. 1998, c.15. Schedule B, are ultra vires and unconstitutional insofar as
they purport to pennit the defendant to receive or retain the late payment
penalties referred to herein: .

Co an jntenm. Inte rlccutory, and permanent injunction restraining the defendant
from collecting la~e payment penalties:

d an interim, Interlocutory and/or permanent injunction restraining the
defendant from terminatIng the supply of gas to any member of the class for

Rec eived Time Mu.26 . 5:42PM
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"

failure to pay the late payment penalties;

e. damages Inthe "amount of $160.000,000.00;

f. aggravated, punitive and exemplary damages in the amount of .
S10,000,Ooo.00;

g. equitable compensatory interest at the prime rate from time to time
compounded semi-annually;

h. in the attematlve, Interest pursuant to the Courts of J ustice Act:;

i. the costs of th is actio n on .3 substantial indemnity bas is;

j . such further and othe r relief as counsel may request and this Honourable
Court may deem just

THE PARTIES

2... At all material times, the plaintiff Colleen Atkinson resided at 11 Marmora Street, in

the citY of london, a residence to which gas was suppli ed ~y the defendant She

was a customer of the defendan t. obliged to make monthly payments to the

defendant In respect of the gas supplied to her residence.

3. At all material times, the plaintrff 1192573 ONTARIO INC. carried on business as

Collins Formal Weartrom various business premises, includ ing premises located

at 1673 Rich!Jlond Street, In the city o~ London. to which gas was supplied by th e

defendant lt was a customer of th e defendant. obliged to make month ly payments

to the defendant in respect of gas supplied to its business.

4. The defendant, Union Gas Limited, was Incorporated pursuant to th e laws of

.Ontario, having its registered office in the City of Chatham, in the County of Kent

Union Gas Limited operates a monopoly for the distribution of gas supplies

throughout southern Ontario from Windsor to just west of Toronto. throughout

northem Ontario from the Manrtoba border to the North Bay/Musko~a area, ~nd

Rece ived Ti.e i, , ·Z6. 6:IZ'W
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across eastern Ontario from Part Hope to Cornwall.

5. The defendant is the continuation ofUnion Gas Umited. (then Ontario CorpoJation

No. 773216 or"773216"). and Centra Gas Onta rio Inc. r Centra"). UntlI773216 and

Centra were amalgamated on January 1. 1998:

(aJ 773216 operated a monopoly forthe lfostribution of gas supplies throu ghout

southern Ontario from Windsor to Justwest of Toronto for approximately 87

years; and

(b) Centra operated a monopotyfurthe distribution of gas supplies throughout

northern Ontario from the Manitoba border to the North Bay/Muslcoka area

and across eastern Ontario from Port Hope to Cornwall for approximately 40

years.

Upon the aforesaid amalgamation, the amalgamated corporation continued

operations under the name Union 'Gas Limited with responsiblltty at lew for all. .

liabilities and obligations ofnS216 and Centra.

CLASS DEFINITION

6. The plaintiff brings this action under the Class P(ocee~jngs Act, 1992, onbehalf of

a Class (heretofore and hereinafter referred to as the ~Class") consisting of all

personswho:

a. are or were customers of the .defendant, including the corporations

amalgamated whose liabilities have been assumed by the defendant, said

persons to indude:

i. all customers of n3216 fro m Apri 1181 to Jan 1/98;

R,c, ived li, e W" .16. 5:(1PW
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ii. all customers of Centra from April 1/81 to Jan 1/98; and

iii. all customers of the amalgamated corporation after Jan 1198; and

(b) paid or have been charged Late Payment Penaltles. as defined below. at ony.. . . .
time between April t , 1981 (when section 347 of the Criminal Code came

into force) . and the date ofjudgment herein.

Full particulars of the Late Payment Penalties imposed by the defendant and the

meth od oftheir c:aleulatio n is within the knowledge of the defendant All references

to the defendant are intended as references to 773216. Centra, and the

" ;;l.:.lgamated corporation as the context may require.

\ '1f'P.NGEMENTS OR AGREEMENTS WITH THE ClASS

At all material times, the relationship between th e defendant and the Class was

governed by arrangements or agreements which required the defendant to

determine the charges for gas being' provided to each mem ber of the Class by

m~asu ri l'lg or estimating the gas supplied to the memb er ofthe Class, and rendering

bills for payme nt to the member o~ the Class. Each bill rendered by the defendant

specified a "due date" at a time after the relevan t oilling date . The length of the ti me

between the billing date and the specified due date varied in accordance with the

system of rate categories applied by the defendant. Full particulars of the meth od

of due date specification lie within the knowledge of th e defendant.

LATE PAYMENT PENALTIES IMPOS ED BY·UNION GAS

8. At all mat~ria l times .fn the event a bnl was not paid by the .due date, the defendant

imposed a "late payment charge". (referred toabove and below as a ..Late Payment

Penally", or collectively as "late Payment Penalties'). Each late Payment Penalty

was calculated on the basis of a fixed percentage rate fo r each of the various rate

~ ~ c ~ i v e d Ti le KaY .16 . 5:41PW '
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categories. using the system employed by th e defendant. as referenced above.

Each Late Payment Penalty was a fixed amount. payable without abatement,

regardless of the passage of time between the relevant due date and the dale of

actual payment

9. The Late Payment Penatties are "interest- with in the meaning of 5.347 of the

Criminal Code, supra.

, O. The effective anhual rate of interest received by the defendant from the Class by.
way of late Payment Perraltlee frequ entJyexceeded 60%. In particular, members

of the Class. acting in accordance with the demands and expectations of the

defeodant forwarded payment of the Late Payment Penalties shortly aft.er the due

dates. In the result, the charge dictated by the defendant exceeded 60%. when

con verted to an annual rate.

11. The effective annual rate of interest charged to the Class by way of Late Payment

Penalties exceeded 60%.

CONTRAVENTION OF CRIMINAL CODE, SUPRA

12. It wa s expected and intended by the defendant Union Gas that the aforesaid

arrangements or agreements would result in the defe ndant receiving interest at

effective annual rates of interest In excess of 60%; Le., the defendant intended to

extract payments in excess of the amount of interest permitted by law. Moreover,

the defendant in fact . received, pursuant to the aforesaid arrangements or

agreements. payments of interest by the Clas.s at effective annual rates in excess

of 60%; l.e., the defendant extracted payments in excess of the amount of interest

permitted by law. The aforesaid arrangements. agreements. and receipt of

payments accordingly contravened s.347(1)01 the Criminal Code, supra. The

plaintiff tnererore pleads that the arra.ngements and agreements, or the aspects

Rec eived Ti •• M" .16 . \ :I IPi
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the reof relating to Late Payment Penalties, accordingly are unenforceable, illegal

and void and that the extraction of such paymentswas illegal and contraryto public

policy.

13. The aforesa id n1egafitIes rest entirely with Union Gas. Insofar as Union Gas seeks

10 compound that illegality by demands for payment by the Class of late penaity

payments. the plaintiff pleads and relies upon the doctrlnes of ex turpi cauSa non

orltu r actio , and ex turpl contractu actio non otitur

14. payment of th e aforesaid Late Payment Pena lties by the Class has resulted In an

canchmerrt to Union Gas, with a corresponding deprivation of the Class, in

clrcu mstancas where th.ere is no valid ju ridical reason for the enrichment. The said

enrichment wasfLS accordingly unjust.

RELII;F REQUESTED

15. Full particulars of the Late PSYTTlent Penalties collected from the Class by the. .
defendant are within the knowtedqe of the defendanl On the basis of publicly

ava ilable information filed by the defendant, the plaintiff nevertheless estimates that

th e said payments are several million dollars per annum.

16. The plaintiffs plead that, by reason of the facts pleaded abo....e, the defendant has

acted in a high handed, callous and reckle ss manner, and with a lackofgoodfaith.

and that the plaintiff is entitled to an award of punitive damages.

17. . The plaintiffs accord ingly daim the relief requested above,

18. The plaintiff proposes that this actionbe tried in the CItY of London. in the Province

of Ontario.

Recei ve d Ti l! ill .16. 5: 41PW
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Date: January 30, 2004

Rec.i,.d Ti, . Waf .26 . 6:12PW
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Ian F. l each
Law Soclety #31495K
lemers LlP
Barristers & Scllc ltcrs

-80 Dufferin Avenue
London, Ontario
N6A 4G4
Tel: 519.672.4510
Fax: 519.672.2044

Solicitors for the Plaintiffs

Micnael McGowan
Law Society#19612J
McGowan & Company
Barristers &Solicitors
Suite 1400, 10 Bay Street
Toronto, Ontario
M5J 2R8
Tel: 416.350.2481
Fax: 416.363.1875

Courisel for the Plaintiffs
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Alkinson and 1192573 ant . IC. - and ~ Union Gas li mited

-Court File No. 4332(
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ONTARIO
SUPERIOR COURT OF JUSTICE

ProceedIng commenced at

London ON

STATEMENT OF CLAIM

IANF, LEACH LSUP #31495K
lERNERS LLP .
Barristers and Solicitors
80 Dufferln Avenue
PO 80 x2335
London ON N6A 4G4

Tele phone:
Fax:

519·6 72· 4510
519·672·2 044

Solicitors for the plelntlff

File No.3522B·OD1
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r 7tf- cc;. .
Court File N~.· S-0 g 7'3

ONTARIO COURT OF JUSTICE
(GENERAL DMSIONj

BE1WEEN:

TAMAR L. PICHEttE

Plaintiff

• and-

TORONTO HYDRO

Defendant

PROCEEDINGS UNDER TIlE CUSS PROCEEDINGS ACT, 1992

STATEMENT OF CLAIM

TO THE DEFENDANT

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU
by the plaintiff. The claim made against you Is set out tn the foilowlng pages.

IF YOU WISH TO DEFEND THIS PROCEEDING. you or an Ontario
lawyer acttng for you must prepare a statement of defence In Form lSA
prescribed by the Rules of Civil Procedure. serve It on the plaintiff's lawyer
or. where the ptaintlff does not have a lawyer. serve It on the plaintiff and
file It. with proof of service. In this court office. WlTmN TWENTY DAYS
after this statement of claim Is served on you. Ifyou are served tn Ontarto,

If you are served In another provtnce or terrttory of Canada or In
the Unlted States of America. the pertod for serving and nung your
statement of defence Is forty days. If you are served outsIde Canada and the
United States of America. the period Is sixty days.

Instead of serving and filing a statement of defence, you may
serve and file a notice of Intent to defend In Form lSB prescribed by the
Rules of Civil Procedure. This will entitle you to ten more days wlthtn which
to serve and ffie your statement of defence.
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· 2 ·
[F YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT HAY

BE GIVEN AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER
NOTICE TO YOU.

. If you wish to defend this proceeding but are unable to pay" legal
fees. legal aid may be avaJlable to you by contacting a local Legal AId ofllce.

Date: Aprtl 28. 1994

TO : TORONTO HYDRO
14 Carlton Street
Toronto. Ontario
M5B IK5

ISSU~Q~ (7\- '

Local Registrar
145 Queen Street West.
Toronto. Ontario.
M5H 2N9
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1. The Plaintiff claims:

(a) $64 mJlUon In restitutronary payments;

(b) a declaration that Late Payment Penalties (defined below)
troposed by the defendant offend s. 347 of the Crtmlnal Code,
are U1egal and void, and need not be paid by the Class (defined
below):

(c) tn the alternative, a declaration that Late Payment Penalties
constitute penalties tn law and are unenforceable;

[d) an tntertm, Interlocutory, and permanent injunction restraining
the defendant from tmposlng Late Payment Penalties:

(e) an Interim. interlocutory, and permanent Injunction restrauung
the defendant from terminating the supply of electricity to any
member of the Class for failure to pay Late 'Payment Penalties;

(0 prejudgment tnterest as provided by law:

(g ) postjudgrnent Interest as provided by law:

(h) the costs of thJs action; and . ,•.

(ll such further and other reUef as may seem Just.

Partie.

2. The plaintiff resides tn the City of Toronto and as such Is a consumer
of electricity and Is obliged to be a customer of the defendant Toronto Hydro
("Toronto Hydro").

3. Toronto Hydro operates a monopoly for the supply of electrtclty In the
City of Toronto.
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Class Dellnltlon

4. The plaintiff brings this action under the .Class Proceedings Act. 1992

on behalf of a class rClass") consisting of all persons who [a] are or were
customers of Toronto Hydro and (b) paJd or have been charged for Toronto
Hydro's Late Payment Penallles at any lime after Aprtl I , 1981.

Arrangements or Agreements with the Class

. .
5. At all matertal Urnes, the relatlonshlp between Toronto Hydro and the
Class was governed by arrangements or by agreements whlch required
Toronto Hydro to determine the charges for electricity being provtded to
the Class by measuring or estimating the electricity consumed and
rendertng bUls to the Class. Each bl1l speclf1ed an "If Paid After Date"
(hereinafter referred to as the "Due Date") whlch was ordlnarUy about 15 to
20 days after the rendertng of the bUl.

Late Payment Pen.sJtles Imposed

6. At all material limes, in the event a bl1l was not paid by the Due Date ,
Toronto Hydro Imposed a late payment penalty ("Late Payment Penalty" or
collecllvely "Late Payment Penallles") calculated as being 7% of the amount
of the charges contained in the bl1l.

Contravention of Crimlna1 Code

7. The Late Payment Penalties are "interest"·wtthln the meaning of s. 347

of the Crimlnal Code.

8. The effective annual rate of such interest charged to the Class by way

of Late Payment Penalties exceeds 60%.

9. The arrangements or agreements entered Into by Toronto Hydro to

charge Late Payment Penalties to the Class were foreseen and Intended by
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Toronto Hydro to result In Toronto Hydro recetvtng Interest at effective
rates In excess of 60% per year. Accordingly they were arrangements or
agreements that contravene s. 347(1)(a) of the Criminal Code. The
arrangements or agreements are therefore illegal and voId.

10. In the alternative. Toronto Hydro In fact received numerous Late
Payment Penalties whJch constituted Interest at effective rates In excess of
60% per year from members of the Class. The receipt of such payments
contravenes s. 347(l)(b) of the Crtmlnal Code. AlI such Late Payment
Penalties are therefore illegal and void.

Late Payment Penalties Unenforceable at Common law

11. In the alternative. the Late Payment Penalties collected by Toron to
Hydro from the Class constitute penalties at common law and are thus
unenforceable .

12. Further. the plaintiff pleads and relies upon section 98 of th e Courts of

Justice Act.

Unjust Enrichment by Toronto Hydro

13. Late Payment Penalties collected by Toronto Hydro from the Cb ss
total approximately $4 mllUon per year. full particulars of whJch are wl th ln

the knowledge of Toronto Hydro but are not known to the plaintIff.

14. Toronto Hydro has been unjustly enrtched at the expense of the Clas s
and the Class Is therefore entitled to restitution .of all Late Paymen t Penalue
paid to Toronto Hydro.

15. The plaintiff proposes that the trta1 of thJs action take place In th e City

of Toronto.
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Date: 28 Aprt! 1994

·6-

FRASER a: BEAT1T
Barristers and Sollcltors
P.O. Box 100
1 FIrst Canadian Place
Toronto. Ontarto
M5X 1B2

J .W. Adams. c.c,
(416) 863-4632

Michael McGowan
(416) 863-4350

Ralph Cuervo-Lorens
(416) 367-6755

Solicitors for the PlaJntlff
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c oort Flit: No:

-and-

P la l n ll (r .

TAMAR L, PICHElTE TORONTO HYDRO

Defendant O U - cc...:. .:)6 R 7 ?
---------------------------------------------------------- -------]-~------------------

ONTARIO COURT OF JUB'IICE
(GENERAL Dl1(IBIONl

PROCEEDING COMMENCED AT
TORONTO

-----------------
STATEMENT OF ClAIM

PRASER at BEATIY
P.O. Box 100

FIrst Canadian Place
Toronto. Ontarto

M5X 162

SOUCITORS FOR the PlaIntlff
Serv Ice of a truo COpy hereof admltted1

.2B'#. .... '( .ThIS• •• • day Or.~4F/:~ .... 199'rl. ,

............... ..... .' '

Solicitor lor

J .W.M...... e.c,
(4'61863-4632

Mtchael McCowan
14'6) 863-4350

RaJph Cuervo-Lore na
{<tIe} 367-6755
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Court File No . 94-CQ-S0878

ONTARIO COURT OF JUSTICE
(GENERAL DIVISION)

BETWEEN:

TAMAR L. PICHETTE

PlaintiEf

- and -

TORONTO HYDRO

Defendant

PROCEEDINGS UNDER THE CLASS PROCEEDINGS ACT, 1992

STATEMENT OF PEFEHCE

PReLIMINARY OBJECTIONS

1. The Plaintiff's Action is barred by the operation of Section
JJ of the Public Utilities Act, R.S.O. 1990, Chap. P.S2 (Public
Utilities Act) as no Action can be brouqht for anythinq done in
pursuance ot the Act, but within six months next after the act

·commit t ed .

2. In the alternative the Defendant pleads that no claim can be
made by the PlaIntiff for recovery of the Late Payment Charqes
in respect of which the limitation 'period specified in section
45 of the Limitations Act, R.S.O. 1990, Chap. L.1S (Limitations .
Act) has expired, to that extent, the Action is barred by the
provisions of the Limitations Act.

3. The statement of Claim discloses no cause of action because
Toronto Hydro did not lend any money to the PlaintifE or any
class of customers. Toronto Hydro pleads that no civil action
can be based on a violation of the provisions of criminal code
such as that alleqed by the Plaintiff, when the Late Payeent
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Charge is allowed and approved by regulating authority (i.e.,
Ontario Hydro) of rates, rents and Charges.

4. There is no identifiable class of two or more persons that
would be represented by the Plaintiff.

5. The Plaintiff has no cause of action on which to base an
Action much less a Class Action.

6. The Plaintiff does not fairly and adequately represent the
interests of ,the class, therefore the Action is not a fit one to
be certified as a Class Action because certification would serve
no useful purpose.

7. This is not a proper case to be tried under the Class
Procee~ings Act, 1992 (Class Proceedings Act).

8. The statement of Claim does not raise issues which are
common to any class members.

9. The claims are of a highly individual nature as to: time,
limitation period, whether the late payment charge was paid, not
paid, paid back to customer or waived or not paid and ·amount
written off as bad debt. Therefore this Action is not
maintainable as an Action or Class Action.. .

· Thi s Action is also not maintainable because a remedy by way of
a complaint to ontario Hydro is provided for under section 110
.of the Power Corporation Act, as the Plaintiff has pleaded that
the rate of Late Payment Charge is excessive or unfair. The
Plaintiff has not invoked that remedy before filing this Action.

10. The Class Actlon is not a fair, economical, efficient,
preferable procedure and manageable method of advancing this
type of claim. The administration of the Class Action would
create greater and unsurmountable difficulties than those likely
to be experienced it relief were sought by other-practical
means, such as individual Actions.

ll. The Plaintiff does have," on the allegations raised in this
Action, interests in conflict with the interests of all other
customers of. the Defendant, Toronto Hydro.

12. The electricity is received by the Defendant from Ontario
Hydro and is being distributed in the municipality of the City
of Toronto by the Defendant, pursuant to the statutory scheme of
the Public utilities Act and Power Corporation Act, R.S.O. 1990,
Chap. P.18 (Power Corporation Act). The rates, rents and
charges levied by Toronto Hydro have been calculated, imposed
and collected strictly to meet the cost of supplying powe~
inclUding the cost of collecting the same, are requested and
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proposed by Toronto Hydro pursuant to the scheme of t he PUblic
Utilities Act and Power Corporation Act and are sUb ject at all
times.to the approval and contr~l of regulating authority,
Ontar10 Hydro, pursuant to Sect10n 113 of the Power Corporation
Act: The one time flat rate Late Payment charge of 7% i s
applicable only to the amount of the bi~l outstanding at the due
date exclusive of arrears from previous billings, and wa s
accordingly approved by the regulatory authority, ont ar i o
Hydro. Toronto Hydro pleads that the rates, rents and the Late
Payment Charge is not only authorized and appro~ed by t he
ontario Hydro, but also require Toronto Hydro to impose a nd
collect the rates, rents and charges • . In this regard , Tor ont o
Hydro relies on Sections 113, 117, 118, 119, 120 and 121 o f' the
Power Corporation Act. ontario Hydro is therefore a neces s ary
and proper party to these proceedings.

ON THE MERITS

13. The Defendant denies the allegations contained in
para,qraphs 1,2,3,4,5,6,7,8,9,10,11,12,13 and 14 of the S t~. tement

of Claim, except to the extent expressly admitted h e r '2i !': i'idd

puts the Plaintiff to the strict proof thereof.

14. As to. paragraph 2 of the statement of Claim, t he PJ. a il"lt i f f
claiming to be the owner of 166 Chaplin Crescent, Tor ont o , made
a service request, by telephone, on Hay 7, 1992 for s uppl y of
electricity to 166 Chaplin Crescent, Toronto effecti ve as of Hay
30, 1992 and Toronto Hydro accordingly has been suppl yi nG the
electricity to the Plaintiff .

15. As to paragraph 3 of the statement of Claim, the TC:i1 ':J "'C. O

Electric Commissioners (hereinafter called Toront o Hyd:;- :' ) ., .
carrying on business as Toronto Hydro, is a municipa l p\;.L J ~.c

utility established pursuant to An Act Respecting t he C:I t y ,~ f
Toronto, statutes of Ontario, 1911, Chap. 119, as a1ilerld "1 (~. , iJ nd
continued under the city of Toronto Act, 1981 , statute~ a t
Ontario i 1981, Chap. 103 and is deemed to be a comm Ls s i.on under
the Public Utilities Act. It is a public utility suppl yi nl?,'
electricity and related services within the city of Toront o .

. Pursuant to Section 55 of the Public util,ities Act t '(:.1 ) ':"

Defendant is obligated to supply all buildings lyi ng a lcing t he
line of its electrical supply when requested by the owner or
occupant to do so.

The Defendant did provide electricity to the P~:~~~ l; S ':I ~ : 166
Chaplin Crescent, Toronto as requested by the .Pl a il1l....l.!..l. . .. u<;;

Defendant billed the Plaintiff every . two months fo r the alliou n~
of. the electricity supplied the previous two months ~t t he sa1d
premises, according to the electric service meter Whl~h. V':S
tested by Consumer and Corporate Affairs Canada, E l €C"cr 1. ~ ~. t~· and
Gas Inspection Branch. The Defendant paid the amount; as t) 1. 1 u :;d •

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 12 
Page 23 of 56



4

16. As to paragraph 4 of the Statement of Claim, the Defendant
asserts that pursuant to Section 33 of the public Utilities Act
no a~~ion can be brought against the Defendant, for anything
done ~n pursuance of the Act, but within six months next after
the act committed. The Action is therefore barred by time and
also not maintainable as to Late Payment ·Char ges levied and paid
prior to November 28, 1993. The Plaintiff has not been charged
any Late Payment Charge or "Penalty" within six months of the
institution of this Statement of Claim, therefore this Action is
not maintainable and is also barred by time. The Plaintiff does
not, at all or in the alternative does not fairly and
adequately., represent any class or the interests of any class
and as such the action is also not maintainable under the Class
Proceedings Act.

17. As to paragraph 5 of the Statement of Claim, the Defendant
asserts that pursuant to Section 55 of the Public Utilities Act,
the Defendant is obligated to supply electricity to all
buildings lying along the line of its electrical supply when
requested by the owner or occupant to do so. There are no
agreements or arrangements between the Plaintiff, the alleged
class and the Defendant as being alleged by the Plaintiff. The
Defendant did supply electricity to the premises at 1~6 Chap1in
Crescent, Toronto as requested by the Plaintiff. The Defendant
billed the Plaintiff every two months for the amount of the
electricity supplied the preVious .t wo months to the said
premises, according to the electric service meter which was
tested by the Consumer and Corporate Affairs Canada, Electricity
and Gas Inspection Branch. The Plaintiff paid the amount as
billed within the grace period of fourteen working days. The
Defendant requires its customers to pay their bills by the due
date and never entered into any agreement or arrangement with
any of its c~stomers to (a) pay the bills after due date (b)

.r ece i ve electricity on credit. On the other hand, in default of
payment of the bill for the electricity supplied, the Defendant
has the statutory authority to shut off the supply of
electricity pursuant to section 28 (3) of the Public utilities
Act, but the amount in default is nevertheless recoverable by
action in a court of competent jurisdiction.

Pursuant to section 31 of the Publid Utilities Act, the amount
payable to a public utility by the owner or occupant of any
lands for the public utility supplied to the owner or occupant
for use thereon is a lien and charge upon the estate or interest
in such land of the person by whom the amount is due! and may be
collected by distress upon the goods and chattels of the
person's estate and interest in the lands and in the case of an
amount payable by the owner of lands, the amount is a lien and
charge upon the lands to the same extent as municipal taxes upon
land and upon notice to the clerk of the municipality, the
amount be entered upon the collector's roll and cqllected from
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the goods and chattels and the estate or interest in the lands
of the person liable in the same way, as municipal taxes are
collected.

18. As to paragraphs 1,6,10 of the Statement of ClaimJ the
Defendant asserts that the averments of these paragraphs . are
vague and lack particulars as to account number; municipal
address of the premises suppli~d with electricity; from Which
date to which date particular customer lived at particular
address; customer name; proof of payment of Late Payment Charge.
The Defend~n~ ought to be supplied with these particulars, in
order to g~ve an informed reply. The Defendant therefore
reserves its right to plead to the averments of these paragraphs
on receipt of full particulars of any late payment made by the
Plaintiff or by any of the alleged class of customers.

The Defendant has currently approximately 220,000 customers whom
it bills for the supply of electricity, and it is very difficult
after a certain period of time for the Defendant to tell that in
the event the bills were not paid by the due date, whether the
Defendant imposed and received Late Payment Charge.

The Defendant's computer database syste~ does only reta~n

limited billing and payment information.

Approximately 30,000 customers make service Disconnect Requests
and approximately 30,000 new customers make service Requests
each year.
In case of Service Disconnect Requests three months after the
customers outstanding balance resulting from billing is cleared,
the customer record will no ' ionger be required to be kept in the
computer database.

In order to ascertain about: (i) who amongst 8ao,000 past and
present customers paid Late Payment Charge (ii) how long after
the due date it was paid (iii) whether it was not paid at all
(iv) whether it was not paid and was written off as bad debt (v)
whether it was paid back having been waived etc., a manual check
of all the available microfiche record may be arranged (records
a+e destroyed after seven years) at ·a cost of more than
approximately $61,000,600.00, based on the resources and
information available to date, which cost ultimately will
reflect in the higher rates, rents and charges payable by all
the customers of the Defendant. Therefore all the customers
inclUding the Plaintiff may not want to pursue this Action.

. .
19. As to paragraphs 7,8,9 of the statement of Claim, the
Defendant asserts that the Late payment Charge is one time flat
rate charge payable only by late paying custo~ers an~ ~h7 charge
only covers the costs of late payment collect10n activ~tles
collected as a pre-estimate of damages to be incurred by the
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Defendant. These costs presently are not shared by all the
customers through rates, however, if the delinquent customers
were. not to pay the charge, the diligent customers who pay their
bills within the grace period of .fourteen working days of the
date of mailing or hand delivery of the bill irrespective would
have to also share the costs of collection of delinquent
accounts in terms of higher rates. The Late Payment Charge may .
be waived or reversed by the pUblic utility, at the request of
a customer, for good cause shown . .

If Toronto Hydro customers do not pay their bills by the due
date, it w.ill create cash flow problems for the Defendant. The
Defendant has to pay weekly to Ontario Hydro for the electrical
power and energy supplied to the Defendant by ontario Hydro, and
in case of late payment by the Defendant a Late Payment Charge
is levied by ontario Hydro.

The Late Payment Charge in issue in this Action, therefore, .
cannot be classified as "interest" paid or payable pursuant to
an arrangement or an agreement for credit advanced, as there is
no agreement or arrangement entered into between any customer of
Toronto Hydro and Toronto Hydro to supply hydro on credit
Whereby they have agreed to pay for the hydro supplied' over a
period of time on payment of an agreed .t o rate of interest. The
Late Payment Charge is a collection charge allowed and approved
by ontario Hydro and is not "inter.est" within the meaning of
Section 347 of the Criminal code and does not offend section 347
of the Criminal Code. Failure to pay the Late Payment Charge
does not result in any further charge and no interest is levied
on Late Payment Charges. The Late Payment Charge is also an
incentive for timely payment of the Toronto Hydro bills; it is
not a charge for the advancing of credit. No credit of any kind
is advanced by Toronto Hydro to its customers in relation to the
payment of such ~ustomer's electricity bills.

20. As to paragraphs 11 and 14 of the Statement of Claim,
Toronto Hydro states that the one time flat rate Late Payment
Charge payable only by delinquent customers and is under the
Public Utilities Act and Power corporation Act leviable and
enforceable and does not constitute interest or penalties at
common law.as being alleged by the Plaintiff. Instead Late
Payment Charges collected by Toronto Hydro partially cover
credit and collection expenses including bad debts. Toronto
Hydro has not at all been unjustly enriched or enriched at all
by the collection of Late Payment Charges, at the expense of any
class of customers much less at the cost of delinquent customers
and no restitution is called for under the circumstances.

21. As to paragraphs 7 to 10 of the statement of Claim, Toronto
Hydro specifically denies that the Late Payment Charge
constitute a "criminal rate" of interest within the meaning of
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that term in section 347(2) of the Criminal Code. The Late
Payment Charqe is not an i nt er e s t rate and, in any event, does
not ~xceed "60' on the credit advanced" within the meaning of
that phrase in Section 347 (2) of the Criminal Code. . .

22. As to paragraph 12 of the Statement of Claim, Toronto Hydro
submits that Late Payment Charge is imposed pursuant to Public
Utilities Act and Power Corporation Act and does not operate as
either a penalty or forfeiture so as to make Section 98 ot the
Courts of Justice Act applicable.

23 . This .Act i on is totallr misconceived, the Plaintiff and the
so called class Is not ent tIed to the relIef claimed therein
and the claim should be dismissed with costs on solicitor and
client basisw

It is therefore respectfully submitted that the claim should be
dismissed with costs payable to Toronto Hydro on Solicitor
client basis.

Delivered at Toronto on Hay 30, 1994e

I . Bruce HacOdrum , Q.C.
General Counsel
Toronto Hydro

~ /4T7l... .
Per: M. N. K. Toar

Solicitor
14 Carlton street, 7th Floor
Toronto, Ontario
M5B 1K5

(416) 591-4548

solicitors for the Defendant
·-Tor ont o Hydro
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TO : Fraser' Beatty
Barristers and Sol ic itors
P .O.BOle 100
i First Canadian Place
Toronto, ontario
M5X IB2

J. W. Adams , a.C.
(416) 863-4632

Michael McCowan
(416) .86 3- 435 0

Ralph CUervo-Lorens
(416) 367-6755

Solicltprs for the Plaintiff
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TAMAR L. PICHETTE
Plaint.iff

v.

Court File No. 94-CQ- ~

TORONTO HYDRO
Defendant

ONTARIO COURT (GENERAL DIVISION)
Proceeding commenced at Toronto

STATEMENT OF DEFENCE

Toronto Hydro
14 carlton street, 7th Floor

. Toronto, Ontar10
MsB 1Ks

1. B. MacOdrum
General Counsel

Per : M. N •. K. Toar
Solicitor
(416) 591-4548

Solicitors for the Defendant ,
Toronto Hydro
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Court File No. 7'1-( t' - /51.00;;<

ONTARIO COURT OF JUSTIC.F;.
(GENERAL DMSIONI - .,

..- .
~. ' .

BE1WEEN:

"' ''' ' ~ !. J-4!
. . ~ '. '. -. :~~

. . .~. ....
~

.,.

JONATHAN GRIFFITHS

.,. . - ' .

•

-, -.,"
- and -

TORONTO HYDRO-ELECTRIC COMMISSION

Defenda nt

PROCEEDINGS UNDER THE CLASS PROCEEDINGS ACT, / 992

STATEMENT OF CLAIM

TO THE DEFENDANT

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST
YOU by the plaintiff. The claim made against you is set out in the following
pages.

IF YOU WISH TO DEFEND TmB PROCEEDING, you or an
Ontario lawyer acting for you must prepare a statement of defence in Fonn
18A prescribed by the Rules of Civil Procedure, serve it on the plaintiffs

' lawyer or. where the plaintiff does not have a lawyer, serve it on the plaintiff
and file it, with proof of service, in this court office, WITHIN TWENTY DAYS
alter this statement of claim is served on you, if you are served in Ontario.

Ifyou are served in another province or territory of Canada or in
the Unite d States of America, the period for serving and filing your stateme nt
o f defence is forty days. If you arc served outside Canada and the United
States of America, the period is sixty days .
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Instead of serving and filing a statement of defence , you may

se rve and file a notice of intent to defend in Form 18B prescribed by the
Rules of Civil Procedure. This will entitle you to ten more days within which
to se rve and file your statement of defence.

IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT
MAY BE GIVEN AGAINST YOU IN YOUR ABSENCE AND WITHOU,T
FURTHER NOTICE TO YOU.

I[ you wish to defend this proceeding but are unable to pay legal
fees, legal aid may' be available to you by conta cting a local Legal Aid office.

Date: 5 November 1998

31 1 l.o:S. UMVz;.PS

TO: TORONTO HYDRO·ELECTRIC COMMISSION
14 Carlto n Street
Toronto, Ontario
MSB I KS
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1. The Plaintiff claims:

(a) $500 million in restitutionary payments;

(b) a declaration that Late Payment Penalties (defined below)

imposed by the Defendant Class (defined below) offend s. 347 of '

the Criminal Code, are illegal and void, and need not be paid by

the Plaintiff Class (defined below);

(e) in the alternative, a declaration that Late Payment Penalties
cons titute penalties in law and are unenforceable;

{d) an interim, interlocutory, and permanent injunction restraining

the Defendant Class from imposing Late Payment Penalties ;

(e] an interim, interlocutory, and per manent inju nction restraining

the Defendant Class from terminating the supply of electrici ty to
any member of the Class for failure to pay Late Payment

Pen a ltie s ;

(f) prejudgment interest as provided by law;

(gJ postjudgment interest as provided by law;

(hi the costs of this action; and

(i) such further and other relief as may seem just.

Parties

2. The plaintiff resides in the City of Toronto and as such is a consumer
of electric ity and is obliged to be a customer of the defendant Toronto Hydro

Electric Commission ("Toronto Hydro").
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3. Toronto Hydro operates a monopoly for the supply of electricity In th e
City of 'Toronto .

4 . Toronto Hydro is the successor entity to, and is respon sible for the

liabilities of, the former municipal elec trical utilities which operated in the
Conner ci ties of Scarborough, North York, York, East York and Etobicoke .

Class De fin itions ·

5. The plaintiff brings this action under the Class Proceedings Act, 1992 on

behalf of a plaintiff class ("Plaintiff Class") cons is ting of all persons who [a]
are or were customers of any municipal electrical utility in Ontario which is a

member of the Defendant Class and [b] paid or hav e been charged for any of
such municipal e lectrical utilities ' Late Payment Penalties at any time a fter

Aprill,1 981.

6. The plaintiff brings th is action against the defendant as the

representative of a defendan t class ("Defendant Clas s") consisting of all

municipal electrica l utilitie s in Ontario which have charged Late Payment
Penalties on overdue utility bills at any time after April 1, 198 1.

Arrange ments or Agreem ents between the Plaint iff Class and the
Defendant Class

7. At all material times, the relationship between the Defendant Class
and the Plaintiff Class was governed by arrangements or by agreements
which required the Defendant Class to determine the charges for electricity

being provided to the Plaintiff Class by measuring or estimating the

electricity consu med and rendering bills to the Plaintiff Class. Each bill
specified an "If Paid After Date- or other due date (hereinafter referred to as

the "Due Date") which was ordinarily abou t 15 to 20 days afte r the rendering

of the bill.

Late Payment Penalties Imposed
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8. At all material times, in the event a bill was not paid by the Due Date. ,
the Defe.ndant Class imposed a late payment penalty ("Late Payment

Penalty" or collectively "Late Payment Penalties") calculate~ as being 5% or

sometimes 7% of the amount of the charges contained in the bill.

Contravention of Criminal Code

9. The Late Payment Penalties are "interest" within the meaning of s. 347

of the Criminal Code.

10. The effective annual rate of such interest charged to the Class by way

of Late Payment 'Penalties exceeds 60%.

11. . The arrangements or agreements entered into by the Defendant Class

to charge Late Payment Penalties to the Plaintiff Class were foreseen and

intended by the Defendant Class to result in the Defendant Class receiving

interest at effective rates in excess of 60% per year. Accordingly they were

arrangements or agreements that contravene s. 347(l)(al of the Criminal Code.

The arrangements or agreements are therefore illegal and void.

12. In the alternative, the Defendant Class in fact received numerous Late

Payment Penalties which constituted interest at effective rates in excess of

60% per year from members of the Plaintiff Class. The receipt of such

payments contravenes s. 347(1)(b) of the Criminal Code. All such Late
•

Payment Penalties are therefore illegal and void.

Late Payment Penalties Unenforceable at Common law

13. In the alternative, the Late Payment Penalties collected by the

Defendant Class from the Plaintiff Class constitute penalties at common law

and are thus unenforceable.

14. Further, the plaintiff pleads and relies upon section 98 of the Courts of
Justice Act.
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Unjust Enrichment by the Defendant Cia..

.
IS. Late Payment Penalties collected by the Defendant Class from the

Plaintiff Class total approximately $30 million pcr year, full particulars of

which are within the knowledge of the Defendant Class but are not known to

the plaintiff.

16. The Defendant Class has been unjustly enriched a t the expense of the

Plaintiff Class "and the Plaintiff Class is therefore entitled to restitu tion of

all Late Payment Penalties paid to the Defendant Class.

17. The plaintiff proposes that the trial of th is action take place in the City

of Toronto .

Date : 5 November 1998 M cGOWAN (0 A SSOCIATES
Barristers and Solicitors
Suite 405
133 Richmond St . Wes t
Toronto, Ontario
M5H 21.3

Michael McGowan
(416) 363-2239

Ki rk Baert "
(4 16) 363-2035

Dorothy H. Fong
(4 16) 363-2265
fax (416) 363-1875

Solicitors for the Plaintiff
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J ONATHAN GRIFFITHS

Plalnllff

- and -
Court File No.q~

TORONTO HYDRO-ELECTRIC COMMISSION 10 /c. Ii~ (58:'a~J...

Defendant

Toronto Hydro-Electric
Commission

NOV 1 8 1998

Legal Services Division

Berv/ce cl a uue CG i>'J h-aro.=:r Mlnl:l-!d

ThS4!~if- d:r{ DI .'::':::~.~~.'i.~
~74z>.-L

~ ..

ONTARIO COURT OF .merrcs
(GENERAL DIVISION)

PROCEEDING COMMENCED
AT TORONTO

STATEMENT OF CLAIM

McGOWAN & ASSOCIATES
Barristers & Solicitors

. 133 Richmond St. West
Suite405
Toronto. Onto
M5H2L3

Michael McGowan Tel: (416) 363-2239
Fax:(416) 363-1875

Dorothy H. Fang Tel: (416) 363N·2265
Fax: (416) 363-1875
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Court File No. 98-CV-158062

ONTARlO COURT (GENERAL DIVISION)

8 ET WEEN:

···] ONATHANGRIFFITHS

Plaintiff

- and-

TORONTO HYDRO-ELECTRIC COMMISSION

Defendant

PROCEEDINGS UNDER THE CLASS PROCEEDINGS ACT, 1992

STATEMENT OF DEFENCE

I. The Defendant (hereinafter "Toronto Hydro") admits the allegations contained in paragraph 4 of

the Statement of Claim.

2. Toronto Hydro denies the allegations contained in paragraphs 2,3,5, 6,7,8,9,10,11,12,13,

14, 15 and 16 of the Statement ofClaim and denies that the Plaintiff is entitled to the relief claimed in

paragraph I of the Statement of Claim.

3. Toronto Hydro is a municipal electricutility{"MEU") governed by the provisions of the Public

Utilities Act, R.S.O. 1990, c. P.52. It is responsible for the provision of hydro-electric power and

ancillary services to the residents of Toronto.
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4. Toronto Hydro was created by virtue of 5.9 of the Ciry ofToromo Act, /997, S.O. 199i , c. 2 and

is the successor commission to the MEUs formerly operated by the Borough of East York, the City of

Etobicoke, the City of North York, the City of Scarborough, the City of Torooto and the City of York

5. Under s. 28(1) of the Public Utilities Act, Toronto Hydro and all other MEUs.rnay fix: the rater

or charges for supplying hydro-electr ic power to their respective customers.

6. Unde r s. 113(1) of the PowerCorporation Act, R.S.O. 1990, c. P.18, all rates and charges f.xc d

by Toronto Hydro and all other MEUs are subject to the approval and control of Ontario Hyd ro i.; ll ' ~. l':r

S. 118 of the Power Corporation Acr, it is an offence foran MEV to supply electrical power upt", I.' ,·,: '

other than those approved by Ontario Hydro.

7. Since 1981 , at certain times, some MEUs, including Toronto Hydro, have offered their

respective customers a "prompt payment discount". That is. if a customer paid his or her IIf (" "

within a given number of days of the mailingofthe bill.thatcustomerwould receiveaperce·n l~ ;JJ

discount on the amount otherwise due. Prompt payment discounts have never been used by h·i U . ".

conjunction with late payment charges. Therefore, Toronto Hydro pleads that there are signifi cant

periods of time during which no late payment charges were levied.

8. Since 1981 , at one time or another, some MEUs, including Toronto Hydro, have levied late

payment charges, whereby a customer who does not make payment in full within a given number of

days of the date of mailing of the bill is obliged to remit a late payment charge equal (0 a percentage or

the billed amount.
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9. All prompt payment discounts granted, and late payment charges levied by MEUs, including

Toronto Hydro, received the approval of Ontario Hydro, in accordance with 5. 113(1) of the Power

Corporation Act.

10. With respec t to the allegations made in paragraph 11 of the Statement of Claim, Toro nto Hyd ro

denies that the contracts entered into between MEUs and their customers require the payment of

interest at a criminal rate, Toronto Hydro, therefore, denies that these agreements contravene s.

347(1)(a) of the Criminal Code.

11. With respect to the allegations made in paragraphs 9, 10 and 12 of the Statement of Claim, the

late payment charge is a one-time charge levied when payment is received more than a given number of

days after the date the bill is mailed. The amount of the charge does not change with time, nor is there

compo unding. Failure to pay the late payment charge does not 'result in any further charge, nor is

interest levied on outstanding late payment charges.

12. Toronto Hydro denies that the late payment charge is a "c harge or expense paid for the

advancing of credit", within the meaning of s. 347(2) of the Criminal Code, R.S.C. 1985, c. C-46. At

no time did the members of the Defendant Class advance credit to the members of the Plaintiff class.

At all relevant times, the full amount of charges incurred by MEU customers has been due upon receipt

of the bill. Toronto Hydro, therefore, denies that the late payment charge constitutes "interes t" as

de fined by s. 347(2) of the Criminal Cade

13. With respect to the allegations made in paragraph 13 of the Statement of Claim, Toronto Hydro

denies tha t the late payment charge is a penalty at common law. The late payment charge provides

revenue to compensate the MEU and to indemnify non-defaulting customers for cost s associated with
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late payment of bills. As such. the late payment charge represents a bona fide pre-estimate of damages

and is in the nature ofl iquidated damages, payable by the customer upon breach of the contract with the

supplying MEU.

14. In the event that amounts collected in respect oflate payment charges are found to contravene s.

347(1 )(b) of the Criminal Cope, Toronto Hydro pleads that some of the money received in respect of

late payment charges was received at such a period of time after the due date that the aggregate annual

interest in respect of those payments was not in excess 0£60% per year. Therefore, with respect to

those payments , the applicab le interest fate does not represent a criminal ra te of interest within the

meaning of s. 347(2) of the Criminal Code.

15. With respect to the allegations made in paragraphs 15 and 16of the Statement of Claim.

because the late payment charge represents a bona fide pre-estimate of damages suffered by MEUs

upon breach of contract, and because the late payment charge does not contravene s. 347(1 ) .,1, . : ,","

Criminal Code , Toronto Hydro denies that MEUs, including Toronto Hydro, have been unjusuv

enriched. Toronto Hydro and the MEUs operate on a not-far-profit basis and any recoveries b/ .i.em

on account oflate payment charges have been applied to indemnify prompt paying customers from the

costs resulting from late payment, and have been applied to maintain rates at a level lower than they

otherwise would have been.

16. Toronto Hydro pleads that the Plaintiff s claim, to the extent that it seeks recovery of amounts

paid prior to May 5, 1998, is statute barred. In this regard. Toronto Hydro relies on s. 33 of the Public

Utilities Act.
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17. In the alternative , Toronto Hydro pleads that the Plaintiffs claim, to the: extent that it seeks

recovery of amounts paid prior to November 5, 1992, is statute barred. In thisregard, Toronto Hydro

relies on s. 45 of the Limitations Act, R.S.O. 1990, c. L.IS.

18. Toronto Hydro also relies on s. 347(7) of the Criminal Code, which provides that no

proceedings shall be commencedunder that section without the consentof the Attorney General.

19. Toronto Hydro res pectfu lly requests that this action be dismissed with costs.

January 25, 1999 Good man Philli ps & Vinc:berg
Barristers & Solicitors
250 Yange Sueet :
Suite 2400
TORONTO,ON
M5B 2M6

Alan Mark
Julie Rosenthal
Tel: (416) 979-2211
Fax: (416) 979-1234

Solicitors fo r the Defendant

TO: McGowan and Associates
Barristers and Solicitors
133 Richmond Street West
Suite 405
TORONTO,ON
M5H 2L3

Michael McGowan
Dorothy Fong
Tel.: (4 16) 363-2239
Fax: (4 16) 363- 1875

Sol icitors for the Plaintiff
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Court File No. 98-CV-158062

ONTARIO COURT (GENERAL DIVISION)

BETWEEN:

IONATIlAN GRIFFITHS
Plaintiff

- and-

TORONTO-HYDRO ELECTIUC COMMISSION
Defendant

NOTICE OF DEFENCE

OnJanuary 25, 1999, the defendant, Toronto-Hydro Electric Commission served the Plaintiff
with theStatement of Defence.

Defendant's Lawyer

Goodman Phillips IX Vineberg
Barristers & Solicitors
250 Yonge Street, Suite 2400
Toronto, Canada MSB 2M6

Alan H. Mark- LSUC#21772U
Julie Rosenthal- LSUC #410110
Tel: (416) 597-4259
Fax: (416) 979-1234

TO:

McGowan & Associates
Barristers & Solicitors
Suite405, 133 Richmond Street West
Toronto, Ontario
M5H2L3
Michael McGowan
Tel: (416)363-2239
Fax: (416)363-1875
Solicitors for the Plaintiff
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JONATHAN GRIFFITHS
and

Plaintiff

TOR ONTO HYD RO· ELECTRI C
COMMISSION
Defendant

Court File No : 98~CV- 158062

ONTARIO qlURT
(GENERAL DIVISION)

Proceeding commenced at Toronto
,

NOTICE OF DEFENCE

Goodman Phillips Ik Vineberg
Barristers & Solicitors
250 Yonge Street, Suite 2400
Toronto, Canada MSB 2M6

Alan H. Mark LSU C #21772U
Julie Rosenthal LSUC #4 1011G
Tel: (416) 597-42 59
Fax : (4 16) .979-1234

Solicitors for the Defendant
File No: 98-3992
C.! 'N( OSENTIUU I.J 174

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 12 
Page 43 of 56



Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 12 
Page 44 of 56



Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 12 
Page 45 of 56



Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 12 
Page 46 of 56



Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 12 
Page 47 of 56



Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 12 
Page 48 of 56



Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 12 
Page 49 of 56



Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 12 
Page 50 of 56



Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 12 
Page 51 of 56



Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 12 
Page 52 of 56



Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 12 
Page 53 of 56



Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 12 
Page 54 of 56



Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 12 
Page 55 of 56



Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 12 
Page 56 of 56



Ontario
Energy
Board

Commission
de l'Energie
de l'Ontario

P.o . Box2319
2300 Yonge Street
26th Floor
Toronto ON M4P 1E4
(416) 481-1967
Fax (416) 440-7656

CP.2319
2300, rue Yonge
26e etage
Toronto ON M4P 1E4
(416) 481-1967
Telecopieur (416) 440-7656

6 November 1998

Mr.Michael Bennon
Senior Vice-President
Finance andRegulatory Affairs
Union Gas Limited
200Yorkland Boulevard
North York, Ontario
M2J5C6

Mr.Henry Lavergne
Vice-President, Regulatory Affairs
Enbridge Consumers Gas
P.O. Box 650
Scarborough, Ontario
MIK5E3

DearSirs:

Writer's Direct Line (416) 440-7607

TheSupreme CourtofCanadahasrecently, in itsdecision inGarland v. Consumers Gas,ruledthatsection
347of theCriminal Code (creating offences in relation to payment of a criminalrateof interestas defmed
in the section) applies to the late payment penalty imposed by Enbridge Consumers Gas and that Mr.
Garland'saction should beremitted to theOntario Court(General Division) for proceedings in accordance
with the Class Proceedings Act, 1992. The Supreme Court's decision disposed of a matter that had
commenced on a preliminary motion for summary judgment by Enbridge Consumers Gas. The class
proceeding broughtbytheplaintiffisaccordingly stillat afairly preliminary stagein procedural terms and
the Boardexpectsthat it will be some timebefore the matter is fmally adjudicated.

The late payment penalty of UnionGas is identical or verysimilarto that of Enbridge Consumers Gas.
if

In the interim, the Boardis concerned that, at leaston its face, somedegree of doubtmay havebeencast
on the legality of the late payment penalty by the Supreme Court's decision. The issue therefore arises
asto what, if any,approval the Boardmayberequested togiveor maybe prepared to giveto Union's late
payment penalty in thecurrentrate application proceedings. The sameissuemay wellarisefor Enbridge
Consumers Gas in currentor future proceedings.

:'~ i{j l .JN ·:: ltif.J ·'i;
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In viewof these considerations, theBoard proposes to hold discussions with the utilities regarding these
issues andthe bestway of dealing with them.

Yours truly,

PaulB. Pudge
Board Secretary

V'cc; FredCass (Aird & Berlis)

J:\BOARDSEC\ALPHA98\Garland.wpd
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ONTARIO
EN·ERGY
BOARD

FILE NO.: EBRO 499

VOLUME: PROCEDURAL AND MOTIONS DAY
VOLUME 1

DATE: NOVEMBER 30, 1998

BEFpRE: R.M. BIGGIN

PAUL VLAHOS

PRESIDING MEMBER

MEMBER

B. GAIL MORRISON :MEMBER
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E.B.R.O.499

2

3

4

5

6

7

8

9

1.0

13

14

15

-16

17

18

19

20

21

THE ONTARIO ENERGY BOARD

lit THB HATTER OJ' the Ontario Energy Board Act, R. S. O.
1990, c. O. 13 ;

AND lit THE HATTER OJ' an Application by Union Gas
Limited for an order or orders -approving rate~ to be
charged for the sale, distribution, transmission and
storage of gas for its-1999 fiscal year.

Hearing held at 2300 Yonge
street, 25th Floor, Hearing
Room No.1, Toronto, ontario
on Monday, November 30, 1998
commencing at 9:30 a.m.

PROCBDtJtUU. AND MOTIONS
DAY

and VOLtJHB 1

•

22

23

24

25

26

.27

28

R.M. HIGGIN

PAUL VLAHOS

H. GAIL MORRISON

Presiding Member

Member

Member

~ (416) 482·FAR.R fa (416) 482-7410
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. 1

2

3
JENNIFER LEA

A P PEA RAN C E S

Board Technical Staff
4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21 .

22

23

24

25

26

27

28

MICHAEL PENNY

MURRAY KLIPPENSTEIN

MICHAEL JANIGAN

PETER SCULLY

PETER C.P. THOMPSON, Q.C. ·

J. ALICK RYDER, Q.C.

ROBERT WARREN

IAN MONDROW

MICHAEL PETERSON

PETER BUDD

••
MICHAEL MORRISON

TOM BRETT

DAVID PURDY

GEORGE VEGH

Union Gas L~mited,
Applicant

Pollution Probe;
Green Energy Coalition

ontar~o Coalition Against
Poverty (OCAF)

Association of
Municipalities of Ontario
.a nd ECNG's Other
CUstomers

Industrial Gas Users
Association . (IGUA)

corporation of the City
of Kitchener

Consumers Association of
canada (CAe)

HVAC Coalition

Nova Chemicals Canada;
Gaz Metropolitain and
company Limited
Partnership

Tractabel, Northland
.Power and the Wholesale

. Gas Service Purchasers
Group

ontario Association of
Physical Plant
Administrators .(OAPPA)

London School Board
Consortium and the
ontario Association of
School Business Officials

Consumersfirst Ltd • .

Coalition for Efficient
Energy Distribution
(eEED)

"" (416) 482·FAItR ,.: (416)4&2·7410
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2

3
MARK ANCHAN

4

A P PEA RAN C E S
(Cont'd)

Canadian Association of
Energy Service Companies
of ontario

5

6

7

8

9

10

11"

12

13

14

15

17

18

19

20

21

22

23

24

25

26

27

28

DAVID WAQUE

FRED CASS

PAUL JEFFREY

BETH SYMES

BRIAN DINGWALL

"

Comsatec

Enbridge' Consumers Gas

Transcanada ·PipeLines and
TransCanada Power

Alliance of Manu~acturers

and Exporters (canada)

Alliance Gas Management
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1 ---Upon commencing at 9:30 a.m.

4

2

3 seated.

4

THE PRESIDING MEMBER: Thank you. Please be

Good morning, everybody. My name is Roger

5 Higgin, Presid~ng Member, and with me today are Gail

6 Morrison and Paul Vlahos comprising the Board Panel in

7 this EBRO 499 proceeding.

8 union Gas Ltd. filed an application on May 8,

9 1998 for an order or orders approving or fixing just and

10 reasonable rates and other charges for the sal~ of gas and

11 . the storage and transmission of gas for others. The

12 proposed rates and other charges are based on projected

13 results for the test year commencing January 1, 1999 and

14 ending December 31st, 1999.

15 As per Procedural Order No.3, today will

16 commence with procedural matters followed by the hearing

II of evidence.

18 And, after appearances, the.Board has some

19 preliminary matters related to the conduct· of the

20 proceeding.

21 '. So could we start by appearances, please,

22 starting with the Applicant?

23 MR. PENNY: Yes. Good morning, Mr. Chairman,

24 thank you. .

n My name is Michael Penny and I'm appearing as

26 counsel for Union Gas, the Applicant in this hearing.

2.7

28

\>t (41,s) 482-FARR ,..... (416)482-7410

THE PRESIDING MEMBER: Good morning, Mr. Penny.

MR. KLIPPENSTEIN: Good morni~g, ¥~. Chairman,

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 14 
Page 5 of 12



...' ~
Rf.PORTl NC INC

Preliminary Matters

members of the Panel, my name is Murray Klippenstein,

2 appearing for Pollution Probe and also today only for th

3 Green Energy Coalition on behalf of Mr. Poch who is in

4 court and sends his regrets.

5 THE PRESIDING MEMBER: Thank you, Mr.

6 Klippenstein.

7 MR. JANIGAN: Good morning. My name is MichaeJ

8 Janigan, I appear on behalf of the Ontario Coalition

9 Against Poverty.

10

II

THE PRESIDING MEMBER: Good morning, Mr. Janigc

MR. SCULLY: Peter Scully, appearing for the

12 Association of Municipalities of ontario and f or ECNG's

·13 other clients.

14

IS

THE PRESIDING MEMBER: qood morning, Mr. Scull:

MS. LEA: Jennifer Lea appearing for Board

16 Technical Staff.

17

.18

THE PRESIDING MEMBER: Mr. Thompson?

MR. THOMPSON: Peter Thompson for the l ndus t r i

19 Gas Users Association.

20
•

MR. RYDER: Alick Ryder for the city ot

21 Kitchener.

22

23

THE PRESIDING MEMBER: Good morning, Mr , Ryder

MR. WARREN.: Robert· Warren for the Consumers

24 Association of Canada.

25

26

21

28

.. " .q~ "~ Qq <., (4.ltiI 482·7410

THE PRESIDING MEMBER: Good morning.

MR. MONOROW: Ian Mondrow for the HVAC Coal i t j

THE PRESIDING MEMBER: Good morning .

MR . PETERSON: Michael Peterson appe ox L-)·:.; on
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I behalf of Nova Chemicals Canada, and I'd also like to

2 enter an appearance for Gaz Metropolitain and ·Company

3 Limited Partnership ..

4 THE PRESIDING MEMBER: Good morning, Mr.

5 Peterson.

6

7 Probe.

8

MR. MATTSON: Mark Mattson, counsel to Energy

MR. BUDD: Good morning, Mr • . Chairman, I'm Peter

9 Budd appearing for Tractabel, Northland Power and the

10 Wholesale Gas Service Purchasers Group.

11

12

THE PRESIDING MEMBER: Good mornirtg, Mr. Budd.

MR. MORRISON: Michael Morrison for the Ontario

13 Association of Physical Plant Administrators.

14 THE PRESIDING MEMBER: Good morning, Mr.

15 Morrison.

16 MR. BRETT: Tom Brett appearing for the London

17 School Board Consortium and the ontario Association of

18 School Business Officials.

19

20

THE PRESIDING MEMBER: Good lIlorning, Mr. Brett.

MR. PURDY: Good morning. My name is David

21 Purdy, I'm here for Consumersfirst Ltd•

22

23

•• THE PRESIDING MEMBER: Good morning, Mr. Purdy.

MR. VEGH: Good morning. My name is George Vegh,

24 I'm here for the coaiition for Efficient Energy

~ Distribution or CEED.

THE PRESIDING lmMBER: Good morninq, Mr. Vegh.

27 MR. ANCHAN: My name is Mark Anchan, . I appear for

28 CAESCO, the Canadian Association of Energy Service

I, (416)~2·F.\R..~ ...: (416)0'82-7410
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companies of ontario.

Preliminary Matters '

2

3

THE PRESIDING MEMBER: Thank you.

MR. WAQUE: Good morning, Mr. Chairman, David

4 Waque, lim ~ppearing for Comsatec.

S

6

THE PRESIDING MEMBER: Good morning, Mr. Waque.

MR. CASS: Good morning. Fred Cass for Enbri~~

7 Consumers Gas.

8 THE PRESIDING MEMBER: Good morning, Mr. Cass.

MR. JEFFREY: My name is Paul Jeffrey. I appec

10 on behalf of Transcanada PipeLines and Transcanada PoweJ

11 THE PRESIDING 'MEMBER: Good morning, Mr. Jeffrf

12 Any other appearances?

13 (No response)

14 .Any requests for late intervention?

15 (No respons~)

16 There being none, we'll move on into the

17 preliminary matters that the Board has.

18 The first matter is the status of the proposed

19 Settlement Agreement date~ ~ovember 16th, 19'98 which wa:

20 also the SUbject of a motion filed by the Applicant on.'21 November 20th, 1998, a letter from counsel to Pollution

:

22

23

24

Probe dated November 20th, 1998 and a letter from couns,

to GEe on November 24th, 1998.

The Board informed Union by letter of November

~ 23rd, 1998 that' the agree~ent as conditioned at paragra

26 2 on page 1 was not in accordance with the spirit or

27 practice of the Boards Rules of Practice and Procedure

28 they relate to settlement agreements.

, ,, ~, •• ~ I:" .IPP r . , (JIIl14l\'2-7410

Therefore, the
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Preliminary Matters 8

1 . Board declined to adjudicate on the acceptability of the

2 proposed agreement on the basis of the Company's motion as

3 framed.

4 The Board next received a letter from Union dated

S November 25th, 1998 which amended certain provisions of

6 the proposed settlement agreement, including the condition ·

7 at paragraph 2 of page 1. The letter indicated that

g Pollution Probe was in agreement with the amendments.

9 . By letter dated November 26th, 199~ the ·Board

10 provided Union with a list of matters in the _agre~ment as

11 amended, that required ciarificatiori or additional

12 information in order for the Board to determine the

13 a~ceptability of the proposed agreement. Union responded

14 to the Board's request by a letter dated November 27th,

15 1998.

16 The Board has also received other letters

17 requesting corrections to the Settlement Agreement

18 document and a letter from Union regarqinq the completion

19 of a settlement on Issue H8 with IGUA, Industrial -Gas

20 Users Association. The Board understands that no action

21 by the '~oard is needed and assumes that these matters have

22 been dealt with by Union and the parties involved.

23 Based on Union's response to the Board's queries,

24 the Board finds that the Settlement Agreement, as amended,

25 provides 'a proper and sufficient evidentiary basis for its

26 determination of the -settled issues contained in the

27 agreement, Subject to Union completing any changes to the

28 agreement reSUlting from its respons~ to the Board and

:t 6l 4a2 -FARR",., (416)482.7410
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preliminary Matters 9

other parties or completing changes that are required as a

2 result of updates. We eXpect those updates to be all

3 filed prior to the completion of the oral hearing.

4 So, accordingly, the Board accepts the agreement

5 as a package, sUbject to the usual caveats that

6 significant external events could require further

7 consideration and that ~e Board's decision o~ unsettled

8 issues could affect the settlement of certain issues •

.9 Given the comprehensive nature of the agreement,

10 those latter vents are unlikely.

11 The .Board thanks the Company and the intervenors

12 for providing a comprehensive Settlement Agreement which

13 will significantly reduce the oral portion of the EBRO 4~9

14 hearing.

15 The Board also notes that we've received a numbeI

16 of recent important update~ including a CIS Services

17 report, November 23rd, a letter regarding taxes, November

18 27th, and a Quarterly Gas Cost update requesting a rate

19 adjustment effective January 1, 1999 on November 27th.

20 Th,se matters are being dealt with by the Board in the

21 normal course.

22 If you haye any questions or concerns about this

23 material, please 'speak to Union or Board Staff. ' We will

24 advise you if any of the matters need to be raised in thi

~ proceeding.

26 The next matter is Motions. The Board received

27 Notices of Motion from Tractabel, TransCanada PipeLines

28 and, as noted a moment ago, from Union. These motions
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~eliminary Matters 10

have been withdrawn and there are no outstanding motions

2 at present.

3 Another matter requires comment from the Board.

4 The Board has noted the Supreme Court of Canada's recent

5 decision in Garland vs. Consumers Gas, a decision

6 concerninq the late payment penalty provisions of that

7 utility. The Supreme Court has referred the matter back

8 to the Ontario Court (General Division) for determination : ~

9 pn the facts of the case. Given the similarity between

10

11

12

13

14

1
. . I

the late payment provi~ions of Union Gas and the one under I

consideration by the Court, the Board wishes to inform the "

. Company and intervenors that the Board does not intend, on ,.:

its own motion, to address . this matter in EBRO 499.

Rather, the Board will 'await the Court~s determination on

15

16

this matter before addressinq the current late payment

penalty provisions of Union and Enbridqe Consumers Ga ~ .

. ,
-;

. r -
r ..

17 The Board would a l so like to remind all par t j ';'.. :

18 that if tney have filed evidence and do .not intend t h a t

19 the witnesses responsible appear, they must file an

20 affidavit on behalf of each witness.

21

22 plan, subject to any amendment after completion of

23 preliminary matters, is to proceed immediat~~y to "hear i nq

24 of the issues not settled as part of the Settlement

25 Aqreement. A list has been prepared by Union and we wi U

26 ask them to enter that as an exhibit in a few moments .

27 The Board notes that the rate impact of certain issue~ 1.$

28 small and questions; for materiality and cost reasons ,

6}432-FAAA "": (416)482-7410
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,,
1.

submissions before we hear the substance as to whetheri' in

matters other than the ones that you alluded to a moment

whether some issues need to be addressed at all, or at

light of the promulgation of the new Act and provisions

for rules incorporating Codes of Conduct, there is meri~

in adopting the partial settlement in Appendix K of th~

Settlement Agreement for the short run, as opposed to

addressing the matter further in this proceeding.

So is there an agreed order of cross-examination?

I guess if there' isn't, we will proceed in order of'

appearances, unless otherwise advised, .and Board Staff

will go last as usual in main rate cases.

Just as far as sitting hours, the Board will sit

9:00 a.m. to 5:00 p.m., except Friday, December 4th, and

Tuesday, December 8th, which will be half days, mornings

D
n
11

11'

11

i1
;]'

,:I

:1

~ 1

Il
;J

11

~ 1

·n
11

So we request that the Company

Mr. Chairman, I have po preliminary

The Board will not sit Friday, December 11th,

MR. PENNY:

least only in argument.

and parties address this and advise the Board.

In addition, with respect to the Interim Code of

Conduct issue, the Board would like to first hear

only.

clean 'things. up.

So those are al~ the preliminary matters that the

should that be required, except on a dontingency basis,to

Board has.

And so can I move on now and ask the Applicant,

Mr. Penny, if you have any preliminary matters to raise?

, ..

..,
2

3

4

5

6

7

8

9'

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

,. ' (41c'i14112·FARR f .. (41614112·7410

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 14 
Page 12 of 12



...--- - ...:n.-:--:--:... .

Onlarto Energy
Board
P.O. 60)(2319
2300 Yooge Slreet
26th. Floor
Toronto ON M4P 1E4
Telephone: (416) 481-1967
Facsimile: (416) 440-7656

January 30, 2001

Commission de l'Energle
deromano
C.P.2319
2300, rue Yonge
26e etage
Toronto ON M4P 1E4
Telephone: (416) 481-1967
TeJecopieur. (416) «0-7656

~
"EmI"
Ontario

..-

TO: ALL GAS UTILITIES WiTH RATE ORDERS FROM THE BOARD, ALL
ELECTRICITY DISTRIBUTORS OR TRANSMITTERS AND ALL INTERVENORS
IN RP-1999....Q017. RP-1999-0040 AND RP-2000-0040:

The Supreme Court of Canada in its decision in Garland v, Consumers' Gas Co., [1998] 3
S.C.R. 112 held that the prohibition in section 347 of the Criminal Code on the receipt of a
payment ofinterest at a criminal rate is applicable to a late payment penalty for non-payment of
a utility bill that is structured as a fixed charge which does not increase with the number ofdays
that payment remains outstanding. A "criminal rate ofinterest" is defined in part in section 347
ofthe Criminal Code as <Can effective annual rate of interest .....that exceeds sixty per cent",

In light ofthis decision, the Board believes that it is appropriate at this time for it to review its
policy with respect to the setting oflate payment penalties as part of its rates setting for gas and
electricity utilities. The Board will be consulting with utilities and other stakeholders before
finalizing any new policy in this area. The Board will provide further information on this planned
consultation in the near future.

Yours truly,

Paul B. Pudge
Board Secretary
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With respect to the written comments to be provided, Board staffrequests that:

To: AIl interestedparties

As a result ofthe Supreme Court ofCanada'sdecision in thtGarland v. Consumers' Gas Co., [1998]
3 S.C.&. 112case C'the Garland case",Boardstaffseek input on appropriatedistributor late payment
,charge policy. Astaffdiscussionpaper,has beenposted on the OEBsweb site under "What! New."

I
I
I
I
I
I

I
I
I
.I

I

I
I
I

CommiMlon dl I~nergl.de
l'OntuIo
C.P.2318
2300, RueYonge
26'6tage
Tororio, ON MoW 1E4
T6l6phone: (416)481~1967

T6t6cople\r. (416}440-7656

The discussion paper presentsand discussesvarious options. While Board staffhas stated its
preference for adoptionofmorecommercial-like creditand collectionpolicies in accordance with
common commercial practicesfor overduebills, it is seeking writtencommentsfromstakeholdersto"
assist staff in making a finalrecommendation to theBoard for its approval.

Specifically, Board staffis seeking written comments on:

(l) What late paymentcharge policy optionsshouldbe considered,and.how they should be ranked.
(2) How a distributormightsubstantiateits preferredpolicy change. '
(3) Rate Implications ofany late paymentpolicy change, and the anticipatedimpacton working

capital, credit and collectionexpenses, etc. . .
(4) Impact on billing and customer information systems.
(5) Any other implementation issues that shouldbe considered WIder each or all options (e.g.,

customercommunication, transitionalrequirements).

(a) Parties address the five areas for comment raised in this letter, where possible.Parties are also
free to provide any other written comments they feel might be useful to Board staffin
developing its final recommendation to the Board.

(b) ~ritten comments are to be mailed,faxedor e-mailedto Lisa Brickendenby April 1S. 2001 ~:

Ontario Energy Board
26 th Floor PO Box 2319
2300 Yonge St
TorontoOntario
M4P lE4
email: BrickLi@OEB.gov.on.ca

Apri14, 2001

Ontario Energy
Board
P.O. Bax2319
2300Yonge Street
2fI'Floor
TolOrto, ONM4P1E4
Telephone:' {416}481-1967
FadmIe: {416}44D-7656

....

Anyquestions relating to this consultationare to be directed to Lisa Brickenden(416440-8~13).

Sincerely•
.signedby
Elizabeth Mills
Director ofRegulatory Affairs
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Board
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Commission de rEneTgNl III
rOntario
C.P.2319
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26" etage
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Ontario Energy Board StaffDiscussion Document

Electricity & Gas Distributor Late Payment Charge Policy

1 PURPOSE

The purpose ofthis discussion paper is to solicit input from stakeholders on various options for
electricity and gasdistributor ("distributor") late payment charge policy. These options have been
proposed in response to the Supreme Court ofCanada's decision in the Garland v. Consumers'
Gas Co., [1998] 3 s.eR. 112 case ("the Garland case").

The scope and context for this discussion paper covers both gas and electricity distributors that
provide regulated distribution services to gas and electricity customers inOntario. Thispaper
only applies to the distributor's late payment penalty, not the generator's, the IMO's, the
transmitter's, or the retailer's.

Section 2 provides some background on the topic ofvoluntary late payment charge policies in
Ontario's distribution utilities, and the Board's initiative to review its position with regard to the
appropriateness of these charges. Some considerations for selecting a suitable option for
regulated late payment charges are set out in Section 3. The options for late payment charge
policies and an analysis of these options are described in Section 4. Section 5 outlines Board
staffs recommendation.

2 BACKGROUND

History

Late payment charge policy in today's distribution utility is rooted in the voluntary Residential
Guidelines for Credit Collection and Cut-OffPractices ofPublic Utility Suppliers tabled in the
Ontario Legislature in 1978. The guidelines stipulate a one-time flat rate (maximum 5%) charge
on the current portion ofthe bill (exclusive ofprevious arrears) and a 16 day credit period from
date ofmailing or hand delivery ofthe bill. There are no interest charges. Additional charges
may be made for costs associated with the bad account, including shut-off and re-connection,
Partial payments are applied first to outstanding arrears and then to current bills.

Page 1of8
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OEBStaff Discussion Document: Distributor Late Payment Charge Po/icy

In a 1995 discussion paper entitled Policy Frameworks for Establishing Electricity Utility
Standard ofService and Specific Service Charges in Ontario, theMunicipal Electric Association
(lYlEA) recommended a province-wide implementation ofthe one-time 5% late payment charge.

A sampling ofcurrent practices in Ontario is summarized in Table I, below.

ManyLDCs

Enbridge

Hydro One

London Hydro

Mississauga
Hydro

Toronto Hydro

Union

The Garland Case

A 5% late charge will apply to the "current" portion ofa bill if it is paid after
the due date. Due date is 16 days after billing date.

5% of gas and gas delivery charge is applied to the following month's bill if
prior months bill not paid by within 16 days ofbilling date.

1.5% compounded monthly (19.56% per annum) applied to account balances
remaining 21 days after issuance ofbill.

A 1.5% late charge will apply to the current portion ofa bill if it ispaid after
the due date. Due date is 16 days after billing date.

A 5% late charge will apply to the "current" portion of a bill if it is paid after
the due date. Due date is 16 days after billing date.

1.5% compoundedmonthly(19.56% per annum) applied to account balances
remaining 16 days after issuance ofbill.

2-5% of gas and gas delivery charge isapplied to the following month's bill if
prior months bin not paid by within 16 days ofbill delivery date .

In 1995, Mr Garland commenced a class action against The Consumers' Gas Co. Ltd. The action
claims restitution from the utility on behalfofMr. Garland and all other customers who have paid
late payment penalties since the early 1980s. The basis ofthe claim is that the late payment
penalty breaches s.347 ofthe Criminal Code which makes it an offence to enter into an agreement
to receive interest at a criminal rate. A "criminal rate of interest" is defined in part in section 347
of the CriminaJ Code as "an effective annual rate of interest .....that exceeds sixty per cent". Mr.
Garland contended that where a utility customer pays the late payment penalty within a short time
after the due date, the payment constitutes a payment ofa rate of interest far in excess of60% per
annum.

The Supreme Court ofCanada in its decision in Garland v, Consumers' Gas Co., [l998] 3 S.C.R.
112 held that the prohibition in section 347 ofthe Criminal Code on the receipt ofa payment of
interest at a criminal rate is applicable to a late payment penalty structured as a fixed charge which
does not increase with the number ofdays that payment remains outstanding.

Page 2 of8

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 15 
Page 4 of 10



DEB StaffDiscussion Document: Distributor Late Payment Charge Policy

In April, 2000, Mr. Justice Winkler of the Superior Court ofJustice issued a decision dismissing
the action on a motion for summaryjudgement based on a number of legal issues, other than
those decided by the Supreme Court ofCanada, that were argued before him. Mr. Justice
Winkler's decision has been appealed by Mr. Garland and awaits final resolution.

Class Action Against Toronto Hydro

A similar class action claiming $500 million in restitutionary payments plus interest was brought
against Toronto Hydro in late 1998. The action was initiated against Toronto Hydro as the
representative ofthe Defendant Class consisting ofallMEUs in Ontario which have charged late
payment charges on overdue utility bills at anytime after April 1, 1981. The claim is that late
payment penalties result in the MEUs receiving interest at effective rates in excess of60%/year,
which is illegal under Section 347(1)(b) ofthe Criminal Code.

Ontario Energy Board Initiative

In light of the Supreme Court of Canada's 1998 decision, the Board has decided that it should
take action now by reviewing its position with regard to the types of late payment penalties which
it may accept in setting rates rather than await the final resolution ofthe Garland case. A number
ofutilities have already changed their late payment charges. Since the Board is currently setting
rates for all the municipal electricity distribution utilities, Board staff seeks stakeholder input prior
to finalizing its recommendation in respect to late payment policies for distributors.

3 CONSIDERATIONS

In developing options, staffconsidered the following. These considerations need to be balanced
to determine the most effective approach to a late payment charge policy:

Fairness and transparency. To the extent possible, distributor late payment charge policies
should be fair, transparent, and simple .

Freedom for a distributor to manage its business. A distributor is responsible for governing itself
based on business conditions and the objectives of its shareholders within the constraints
of rates, and subject to service quality standards, set by the Board. This includes
benchmarking against best-in-class business and utility practices.

Impact on rates. A change in credit collection policies may result in revenue adjustments that
may need to be dealt with in rate setting. Some may argue that the 5% late payment
charge was established to recover collection costs (cost-based design). Since the Supreme
Court ofCanada has held that the prohibition in section 347 ofthe Criminal Code on the
receipt ofa payment of interest at a criminal rate is applicable to a late payment penalty
structured as a fixed charge which does not increase with the number ofdays that payment
remains outstanding, utilities may need to adapt their cost effective credit and collection
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DEB StaffDiscussionDocument: Distributor Late Paymen:Charge Policy

policies. Also, any liabilities associated with the Garland and/or Toronto Hydro class
action suits may need to be dealt with in other rate setting processes.

Harmonization ofpolicies. Improved harmonization of policies among gas and electricity
distributors may improve fairness and transparency which may be appropriate as
convergence ofthe gas and electricity markets progresses.

Symmetry between gas and electricity distributors . To the extent possible, and where practical,
there ought to be symmetry between the gas and electricity distributors.

4 OPTIONS

For distributors currently following a "5%" approach similar to that challenged in the Garland
case, the status quo (i.e. waiting until all court proceedings related to the Garland case are
completed) is unacceptable because it is antithetic to the Supreme Court ofCanada's decision that
late payment penalties which allow for interest rates exceeding 60% per annum are contrary to the
Criminal Code. Options considered by Board staffare set out in Table 2, below.

A Board mandates a prescribed iate payment charge and associated terms.

B Board mandates a prescribed ceiling for late payment charge.

e Board notes Garland decision and provides guidance to distributors in establishing
more commercial-like credit and collection policies resulting in late payment
charges that are not contrary to s.347 ofthe Criminal Corle.

D Board notes Garland decision stating that late payment charges should not be
contrary to 5.347 ofthe Criminal Code. Distributors would have full policy design
discretion to determine and collect late payment charges, by consistent policy.

OPTION A Board mandates a prescribed late payment charge and associated terms.

Distributors would be obligated to adopt a Board prescribed late payment charge and
associated terms (e .g., rate ofprime plus X% levied on amounts unpaid within Y days of
billing date).

Considerations: Although this option limits the distributor's flexibility to manage its
business, it facilitates symmetry and harmonization of policies among distributors.
Determination ofa "fair and reasonable rate" that could be applied to each gas and
electricity distributor in the province may require significant research. Depending
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on the distributor's current policy, the degree of impact on company revenues may
result inrate adjustment proceedings.

OPTION B Board mandates a prescribed ceiling for late payment charge.

Distributors would be obligated to adopt a late payment charge, applied to outstanding
account balances, that does not exceed a Board prescribed ceiling. A staff survey of
emerging practices in other Canadian utilities suggests 1.5% as a reasonable monthly
compounding rate ceiling (-0.0489% per day, -19.56% per annum).

Considerations: This option is similar to Option A; however, it offers some flexibility for
the distributor. Determination ofa "fair and reasonable rate" ceiling that could be
applied to each gas and electricity distributor in the province would require
significant research. Also, the regulatory burden involved in periodically updating
the ceiling rate in line with economic and market conditions could be onerous.
Depending on the distributor's current policy, the degree of impact on company
revenues may result in rate adjustment proceedings.

OPTION C Board notes Garland decision and provides guidance to distributors in
establishing more commercial-like credit and collection policies resulting in
late payment charges tbat are Dot contrary to 5.347 oftbe Criminal Code.

In a policy statement, the Board would note the Garland decision and set 60% per annum
as the bar over which distributors must not cross in establishing late payment charges.
Further, distributors would be obligated to establish more commercial-like credit and
collection policies in accordance with common commercial practices for overdue bills
(e .g., commercially comparable interest rates, discounts given ') with the expectation that
per annum impact would not exceed a typical comparable.

Distributors may propose a commercial-like comparable. The credit and collection policy
terms may reflect practices in other Canadian monopoly network businesses (samples
provided in Table 3, below - please note that none results in a per annum impact ofmore
than -20%, or a per day impact ofmore than -0.05%).

Ie of Practices in Other Canadian Network Businesses

Bell Canada Late payment charge is a rate based on a formula that uses the Bank of
Montreal prime rate plus 7%. This formula allows the late payment

Use ofdiscounts should be at the discretion ofthe distributor, with the expectation that any discounts
are revenue neutral by speeding up payment; i.e., speedup in collections should offset the cost ofthe
discount.
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Entit}' . Policy

Bell Canada
(continued)

BC Hydro

TransAlta
Utilities
Corporation

Gaz
Metropoiitain

Hydro
Quebec

charge to change with fluctuations in the commercial interest rates.
Rate is applied to outstanding balances.

15% per month (equivalent to 19.6% per annum compounded
monthly). Levied on unpaid balances (any bill that has not been paid in
full on or before the due date) 0[$30 or more.

1.5% per month (equivalent to 19.56% per annum) on any overdue
amounts for which payment has not been received within I0 days after
the date of issue ofthe bill.

1.5% per month added to the unpaid balance ofthe net amount ofthe previous
bill. There is 15 days between mailing date and due date.

An "administrative charge" based on the current National Bank of
Canada prime lending rate isapplied to unpaid balances after 21-day
grace period.

Considerations: This option offers flexibility for the distributor providing opportunity for
the distributor to benchmarkcredit and collection policies with commercial market
norms. Since the policies adopted by each gas and electricity distributor in the
province would bemodeled on common commercial practices for overdue bills,
this option discourages late payment penalties above commercial comparables and
provides consistency and transparency to customers. Customers may be better
able to relate to the charge as it may appear more consistent with their typical
experience in other credit/bill payment arrangements. Uniformity ofpolicy
approach should minimize anomalies among distributors so that customers are not
faced with uncertainty and various practices. A uniform late payment charge
policy means that the method by which the charge is determined is consistent
among distributors. It does not mean, however, that the level ofcharges in
different distribution areas should be the same. The COlIU11on framework would
reduce regulatory burden by easing the Board's review and approval ofpolicies.
Depending on the distributor's current policy, the degree of impact on company
revenues may result in rate adjustment proceedings.

OPTION D Board notes Garland decision, stating tbat late payment charges sbould not .
be contrary to 5.347 of the Criminal Code. Distributors would have full
policy design discretion to determine and collect late payment charges, by
consisten t policy.

Similar to Option C; however, distributors would have full policy design discretion to
determine and collect late payment charges, by consistent policy. Board action would be
limited to issuing a statement to distributors noting the Garland decision and stating that
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OEB Staf]Discussion Document: DistributorLatePaymenr Charge Policy

late payment charges should not be contrary to 5.347 of the Criminal Code, and approving
consequent rate applications.

Distributors may propose a cost-based policy that reflects the prudent management of
their receivables. The distributor's credit and col1ection policy expenditures (including
collection letters, phone calls, personal visits. etc.) should not exceed the benefits resulting
from shorter collection periods and lower bad-debt losses. The policy should be
supported by a comparison ofpossible gains from the change in policy and the cost ofthe
change. Optimal credit and collection policies would be those that resulted in the marginal
gains equaling the marginal costs.

In general terms, the primary difference between this option and Option C is that
distributors would not be obligated to establish more commercial-like terms. For example,
in response to the Garland decision, Alberta-based AltaGas and Bonneyville revised their
late payment penalty charge policies in 1999. The utilities proposed a 3.5% rate with a
28-day grace period to ensure that penalty would never amount to interest over 60% per
annum. TheEUB approved the proposal.

•
Considerations: This option "caps" late payment charges at 59.99 % per annum. It offers

more flexibility to the distributor to establish specific credit and collection policies;
however, customers may be faced with uncertainty and various practices.
Regulatory burden would be high as each distributor's unique policy proposal is
reviewed and approved by the Board 0!i a case-by-case basis . Depending on the
distributor's current policy, the degree of impact on company revenues may result
inrate adjustment proceedings.

Common to every option is the potential need for regulatory filing. The distributor may be
required to file its proposed policy changes with supporting documentation for approval, and a
statement of rate impacts to address any anticipated rate adjustment requirements.

5 RECOMMENDATION

Policy

Staff recommend Option C. Board Dotes Garland decision and provides guidance to
distributors in establishing more commercial-like credit and collection policies resulting in
late payment charges that are not contrary to 5.347 of the Criminal Code. Staffbelieve that
this option is the most consistent with the Garland decision and the business environment under
which the distributors are regulated.

A Board policy statement would be issued to distributors stating that late payment charges should
not be contrary to 5.347 of the Criminal Code (noting the Garland decision), and obligating
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DEB StuffDiscussion Document: Distributor Late.Payment Charge Policy

distributors to establish more commercial-like credit and collection policies stating an expectation
that per annum impact would not exceed a typical comparable.

Guidance to electricity distributors should be in the funn ofa revision to Chapter 9, Section 9.3.3
of the Distribution Rate Handbook. Guidance to gas distributors should be in the form ofa letter.

Process

Upon finalization and issuance of the Board's policy statement, electricityand gas distributors
would be notified and instructed to review their late payment charge policies, propose appropriate
revisions, and submit with their next regulatory filing for Board review and approval. Ifthe next
regulatory filing is not reasonably near, the distributor may be requested to make a special
submission which may, if appropriate, necessitate interimprovisions or other rate adjustments.

END OF DOCUMENT
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500Consumers Road
NorthYork. ON M2J iPS
P.O. BOle 650
Scarborough, ON M1K SE3

2001-04-18

VIA FACSIMILE

Ms. Usa Brickenden
Ontario Energy Board
2300 Yonge Street
26th Floor
Toronto, Ontario
M4P "1E4

Dear Ms. 8rickenden:

Marika Hare
Director. Regulatory Affairs
Tel 416·7S~7333

Fax 416-495·6072
Email marlka,hare@cge.enbridge:com "

aNBRIDGE
Consumers Gas

/'

RE: Request For Comments (Hl Electr-ieity & Gas Distributer
Late Payment Charge P.olicy

Attached please find the comments of Enbridge Consumers Gas on the above noted
subject.

Yours truly,

Marika Hare
Director, Regulatory Affairs

MOHlvlm

Encl.

c.c.: Mr. Fred Cass, Aird & Berlis (via facsimile)

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 16 
Page 1 of 33



"' ". '. ' . "
" . . ' .

ELECl'RICITY AND GAS DISTRIBUTOR
LATEPAYMENT CHARGE POLICY

COMMENTS OF
ENBRIDGE CONSUMERS GAS

ONTHE BOARD STAFFDISCUSSION PAPER

Enbridge Consumers Gas ("BCG" or"theCompany") received a copyofa notice datedApril4,2001
which wasissued by the Ontario Energy Board (tlOEB") in relation to electricity andgas distributor
latepaymentcharge policy. BCGsupports the initiative of theOBB to considerfuture late payment
policy in the light ofthe decision. of the Supreme Courtof Canada in Garland v. Consumers'Gas
Co. andappreciates the opportunity to provide comments to the OEB on this subject

Thenotice referred to an OBB staffdiscussion paper that had beenpostedon the OEB's web site.
Thenoticesolicited writtencomments on the discussion paperin five specific areas, as well as any
other comments that mightbe useful to Boardstaff in developing its final recommendation to the
Board ECG has reviewed the discussion paper and has considered the options presented in the
paperby Board staff. ECG's comments on the discussion paper will be divided into a number of
sections. The comments will begin with an executive summary, provide a briefreview ofthe history
of the tate payment penalty ("Ln.") charged by ECG and address each of thefive specific points
identified in the OEB's notice.

Executive Summary

Formany years,BeG has charged a 5 per centLPP that is intended to encourage promptpayment
ofbills. Becauseofthe decision of the Supreme Courtof Canada, BeG supports the consideration
of alternatives, as proposed in the OEB staff discussion paper. Of the options presented in the
discussion paper,ECGprefers Option D, but it needs practical experience to understand the effect
on customer payment patterns of moving fromthe 5 per cent LPPto anothermodel. There are a
number offactors relatedto the LPPthat influence rates. ECGwould develop thenew model so as
to meetcustomerneeds and minimize the resulting impacton rates giving consideration to these
factors. ECG couldbringforward thenewmodelin a rate'application,'outside themain ratescase,
that would includeappropriate substantiation for the change. ECG's proposed replacement for the
LPP wouldneedtobe basedonassumptions concerning theimpact onthe level ofLPP revenues and
how customer payment behaviour may change under a new model. The rate application could
include a.request for a deferral or variance account in recognition of uncertainty around.such
assumptions and the fact that-the real impact of such change will not be understood without the
benefit of experience operating under the newmodel. The Company believes that the application
could be dealt with expeditiously by way of a writtenhearing process.
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History

InB.B.R.O. 302-II. the OBB approved a 5per centLPPto be charged by the Company to customers
whose bills were outstanding beyond a 10daygrace period. Thedecision of theDEB in that case
discussed the purpose of theLPPandreferred to the LPP as "a wellestablished andpracticaldevice
inwidespread useinOntario andelsewhere to encourage promptpa.yment ofutilitybills". The OEB
observed that,althoughinterestcharged on overdue accountshas theoretical appeal, "it gives little
incentive to pay by a nameddate. gives littleweight to collectioncostsand seems complicated".

In 1978, the Minister of Energy made a statement in the Ontario Legislature about public utility
credit, collectionarid cut-offpractices. This'Statement indicatedthat a task forceof representatives
of Ontario publicutilities had worked inconsultation with the Ministry of Energyto develop a set
of guidelines dealing with credit, collection and cut-off practices. The task force included
representatives of theOntario Natural GasAssociation. the Ontario Municipal WaterAssociation,
the Association of Municipal Electrical Utilities) the OntarioMunicipal Electrical Associationand
Ontario Hydro.

TheMinistersaid in the Legislature that it washis hope and expectation that the guidelines would
beadoptedbymost ofthe publicutilities overthe courseof the following fewmonths. He alsosaid
that he wouldbe communicating withthe various utility organizations in the Provinceand asking

" themto encourage theirmembers to adopttheguidelines. TheMinister concludedby expressinghis
view that the guidelines would providea balanced measure of protection, not only for individual
customers. but also for the broaderpublicinterest.

The Minister's statement indicated that late payment charges should not be imposed if payment is
mailedwithin 16 days of the billingdateandshouldnot exceed5 percent. In E.B.R.O. 369-II, the
OEB approved changes to certainrate schedules so that, in accordance with the guidelines. the time
periodbeforea LPP would be charged by the Companywas changed from 10 days to 16 days.

TheDecisionwith Reasons in"E.B.R.O. 452contains a lengthydiscussion ofLPPs. In that case.the
subjectwas added to the Issues List at the requestof a customer, who raised a number ofpoints
aboutLPPs, as described in the Decision. The Companyarguedthat there was no good reason to
interferewith the existing practice. but that,iftheOEBwasconvincedthatchangeswere necessary,
theOEB shouldmakea recommendationto theMinistryofEnergythat thetaskforcebereconvened.

In the E.B.R.O. 452 Decision, the OEB statedits "positionthat theguidelines ought to be followed
unless there is good reason to change them". The DEBwent on to say that:

WhiletheBoardmaybe prepared to supportarecommendation to the
Ministry of Energy that the task forcebe reconvened. asproposedby
Consumers Gas, the Boardwould need to be convinced beforehand
that there wasa considerable body of informedpublic opinion that
such a review is justified. On the basis of this case, which heard
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evidence put forward by the Public Interest Advocacy Centre on
behalf of only one member of the consuming public, the Board
remains unconvinced that such a review can be supported at the
presenttime.

In conclusion on this subject, the OEB saidthat the Company's late paymentpolicy would remain 0

. unchanged.

•
As this brief historical synopsis shows, LPPs have traditionally received broad acceptance and
endorsement as a featureof publicutilitycredit and collection policies In Ontario. It should also be
pointed. out that LPPs are applied as a creditto the Company'scostof serviceto reducecosts for all
customers. The decisionof the Supreme Court of Canadacasts a new light on LPPs, 'though) and
ECGsupports the OEB's initiative to consideralternatives.

Board Staff 0ntiQns

The OBB staff discussionpaper identified a numberof considerations that needto be balanced in
determining the most appropriate alternative to the current LPP. ECG agrees that fairness and
transparency, freedom for a distributor to manage its business and impact on rates are all relevant
considerations.

Rate impact is a complexarea andBCGdoes not haveexperience upon whichit can draw in order
to assess all ofthe rate implications of options other than the traditional 5 percentLPP. In order to
develop a full understanding of theimpactof changing the"LPP. consideration willhave to be given
to howthe LPP works in concertwith othercredit andcollection policiesandpraotices to influence
customer payment behaviour. Changes in such behaviourwill give rise to changes in distributor
working cash requirements, collection costs and bad debt expense. .

Ofthefour optionssuggestedbyOEB staff,ECG believes thatthe bestare OptionC and Option D.
Overall, BCGprefersOptionD.because itallowsthegreatestflexibility in the design of credit terms
and conditions, collectionpolicies and the structure of the replacement to the currentLPP. Option
D affords eachdistributoran opportunity to formulate credi.t andcollectionpolicies that address the
characteristics of the distributor's own customerbase and business environment. Provided that
Option C were to allow similar flexibility to address differences in customer base and business
environment, BCGcould also supportOptionC.

o Option D affords the greatest flexibility for adjustments going forward. EeG understands that a
changetnlate paymentpolicywiJI affectrevenues1 working cash, creditandcollectionexpensesand
bad debtexpense, but ECG will Dot be ableto measure the actual impactuntil it operates under a
newmodeL BCGurges the OBB to adopta policy thatwillnotbe considered final at least until the
Company has had sufficient experience with the new late payment model to develop an
understanding of how that model will work.
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SUbstantiatine the Change

BeG would need to carry out the appropriate analysis in order to substantiate a move to the new
model. This analysis would be presented to the OEB in the context of a rate application. A
replacement forthecurrentLPP wouldbeproposed basedonassumptions as tohowthereplacement
would impact utilityrevenuesand costs. Adjustments to this model couJd be madesubsequently
onceexperience has been gained withrespect to howit may impacton working oash requirements,
late paymentcharge revenues, collection costs and bad debt expense. .

BeG believes that the ~w model could be dealt with most expeditiously in a separate rate
application outsideECG's mainrates case. BeG envisages that the separate rate application could
be considered by the OEB by way of a written hearing process.

Rate Implications:

Without a definedreplacement for the current LPP, EeG is not able to estimate the rate impacts of
moving to a new model. The initial LPP replacement will need to be based on assumptions
concerning the following:'

(1) the cost of reprogramming billing and customerinformation systems;

(2) the cost of a communications program to educatecustomers aboutthe change;

(3) the effect on revenues;

(4) the effect on working cash requirements;

(5) the effect on credit and collections expenses; and

(6) the effect on bad debt expense.

The 5 per cent LPP was intended to encourage prompt payment of bills. At this time ECG cannot
predictthe effect on customer paymentpatterns, on working cash requirements, and on the other
items referred to above that willresultfroma change in themodel. Inpreparing therate application
referred to above, BCG will lookto ways to minimize impacts on customers and rates. This may
include a requestfor a deferralaccountor avariance account to allowforthe unpredictability of the

impactof-the change.

Impact on Bmine and Customer Systems

BeG will need to reprogramits billing andcustomer systems in orderto changefromthe current 5
percentLPP to anothermodel. The timeandcostentailed by the reprogramming of those systems
will depend 011the specific replacement for the LPP ultimately implemented by the Company.
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Other Implementation Issues

Mostorall of the implementation issueshave been touched uponinthepreceding comments. These
include reprogramming of systems and communication with customers.

Summary

Tosummarize, eachdistributor willhaveunique requirements based ondifferences incustomerbase
andbusiness environment The OEB should acknowledge the needfor flexibility in dealing with
the replacement for the LPP acrossall distributors. It shouldalso recognize that theLPP is one of
a 'number of factors that combine to influence customer payment behaviour andthat it willbe very
difficult to develop an optimal replacement for the LPPwithout actual operating experience under
a. newmodel. This means that the DEB should also recognize the need for flexibility so that the
benefitof experience gainedin operating withreplacements for the LPP can be used to refine late
payment policiesas the industry moves forward.

April 18,2001
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Apr:i118,2001

Ontario Energy Board
2300 Yonge Street
TOlanta, Ontario
M4P 1E4

Atteodo~ L~aBrickenden

Re: Late Payment Penalty Polices and Rates

DearMs. Brickenden:
. .

On April 4, 2001 the Ontario Energy Board (the Board) issued correspondence asking for
input on theappropriate Late Payment Penalty(LPP) policy. TIleBoardpostedon its website
a discussion paper preparedby Boardstaff on the issueto focus partiescomments.

The Board specifically asked for comment on:

1. What late payment charge policy options should be considered, and how should they be
ranked.

2. How a distributor might substantiate its preferredpolicy change,
3. Rate implications of any late payment pollcy change, and the anticipated impact on

working capital, credit and collection expenses, etc.
4. Impacton billing and customerinformation systems.
5. Any other implementation issues that should be considered under each or all of the

options (e.g. customer communication, transitional requirements). .

Union welcomes the opportunity to comment on LPP policy. Attached are Union Gas
Limited's eUnioh's") comments. If there are any questions concerning this submission
please call me at (519) 436-4515. .

Yours truly,

~~
Marcel Reghelini
Manager, Regulatory Affairs

cc: Trisha Jackson [Torvs]

ao. D<lX 2001,50 Kelt Drive North, Chatham, Ontario Canada N7MSMilel. 519 ~ 51. 3100
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Comments of Union Gas Limited 0)1 Board Staff Djscussion Paper Concerning Late

Payment Charge Policy

Historyand Authority of the Board

Board Staff's discussion document describes the late payment charge policies of

Ontario's distribution utilities as "voluntary".

The late paymentpenalties charged by Unionare thoseset by BOlU"d order approving rate

schedules which stipulate that the late payment penalties charged by Union are

mandatory. The wording in the current rate order is typical of the wording that has been

contained in comparable orders over manyyears:

When payment of the monthly bill has not been made by

the due date shown on the bill (16 days after mailing) the

amount due including all applicable taxes, plus a penalty

charge of five percent (5%) of 'the biH shall be payable,

Payment will be deemed to be made on the date

postmarked and shall be applied first to the oldest amount

outstanding.

While the current structure of the late payment charges fixed by the Board has its origins

in the Residential Guidelines for Credit Collection and Cut-Off Practices of Public

Utilities Suppliers (the "Guidelines"), developed under the auspices of the Minister of

Energy in 1978, the determination by the Board of late payment penalties to be charged

by utilities pre-dated even these guidelines.

Although the predecessor of the current Ontario Energy Board Act (the Ace) did not':as

the current Act does, define a "rate' as including "a penalty for late payment", the

jurisdiction which underlay the Board's practice of determining late payment penalty

charges was expressly considered bythe Boardin B.B.R.O. 461/467. The Board declared

the late payment penalty to be a rate-related charge pursuant to s. 19 of'the Act.

Page loflO
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Over many years, the Board's consideration of the terms of appropriate late payment

penalties has reflected its serious consideration of issues, which remainimportant in any

determination of the appropriate principles for future late payment penalties. Thus, in

approving late payment penalties based on the same flat percentage structure which

remains in place today (but whichwere imposedat levels as high as 10 percent and after:

non-payment for as short a period as 10 days) the Board concluded that such charges

were appropriate because a "late payment penalty charge is necessary to encourage

prompt payment of utility bills and it is a well established principle throughout Ontario

andNorth America", (E.B.R.O. 309, 1975)

When Northern and Central Gas Corporation Limited (a predecessor company to Union

Gas) moved to extend. the grace period from 12 days to 16 days to residential customers

in compliance with the GUidelines, the Board declined to order any further extension of

the Guidelines to other customergroupings without evidence as to the impact of such a

changeon the utility's workingcapital. (E.B.R.O.364-II, 1980)

When a group of intervenors applied in E.B.RO. 41O-llA (1988) to extend. the grace

periodbeyond 16 days and reduce the rate below 5 percent,the Board declined to change

the status quo based 00 the Guidelines without "compelling evidence", though it directed

Unionto re-evaluate the late payment penalty provisions in the next hearing. When this

was dane, ~e Board concluded that it was inappropriate to change the current late

payment penalty structure which it noted was in line with other major distribution

companies, particularly in light of the fact that a change would increase the utility's cost

of service by$3.3 million. (E.B.R.O.456, 1989)

Throughout theperiod of the currentlate paymentpenaltycharges the'Board has

continued to review the provisions of those charges, including their impact on the utility's

revenue requirement That consideration has reflected the very real significance, which

continues to exist, ofthe impact ofany changein late payment penalty policy in at least

two respects:

Page 2 of 10
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a) the"change in the structure of late paymentpenalties, particularly a changewhich

diminishes the incentive for timely payments, will reducethe level of timely

revenue recovery; and

b) any reductionin the amount of the late payment penaltywill reducethe amount

collectedas late payments.

Each of these effects.increases costs (e.g, those associated with collectionandworking

capital) and reduces revenues.

II). the past, the Board has beenmindful of the need to assess these impactsand to account

for them by setting rates, which allow the utility to recover any revenue

sufficiency/deficiency resulting from the impact oflate paymentpenalty changes.

Union expects that the currentBoard initiative will result in guidelines pursuantto which

the d.istri.hutors will propose changes to their existing late payment provisions for future

Board considerationand approval.

As in the past, at both stages of this process it will be important. for the Board to assess

the impact of such changes on the distributor's revenue requirement, and t9 implement

appropriate rate adjustments to adjust for such impact.

LatePayment Charge PolicyOptions for Consideration

The Board Staff discussionpaper outlines four policy options that could be used to ensure

that LPPs are not inconsistent 'With section 347 of the Criminal Code of Canada. These

policyoptionswere:

A - Boardmandates a prescribed. late paymentchargeand associatedterms.

. B- Boardmandates a prescribed ceilingfor late payment charge.

Page3 of IO
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C - Board notes Garland decision and provides guidance to distributors in establishing

more commercial-like credit and collection policies resulting in late paymentcharges

that are not contrary to section 347 ofthe Criminal Code.

D - Board notes Garlanddecision stating that late payment penaltycharges shouldnot be

contrary to section 347 of the Criminal Code. Distributors would have full policy

design discretionto determineand collect late paymentcharges, by consistent policy.

Uniondoes not support the use ofpolicy optionA. Distributorswillhavedifferentsystem

constraints, different existing charges, and potentially different customer payment

behavior. It is important for distributors to be able to deal with late payments in a way

that reflects their circumstances. Prescribed charges and associated terms wouldnot allow

for distributors to reflect the best solution for theircircumstances.

Option B is not desirable because the Criminal Code already establishes the bounds of

acceptable LPPs. In the case ofone time LPPs, these bounds are determined solelyby the

timeperiod between when a bill is due and whea the LPP is assessed, and whether the.

LPP is assessed on the GST owed. as well as the charges for the service provided. The

attached Table 1 identifies the maximumone-time L.PP that can be chargedbased on the

number of days between due date and LPP assessment dale. The optimum level of LPP

for a distributor will be a function of the time period that the billing system. can

accommodate, the level of LPP necessary to be a deterrent against using the distributoras

a source of consumerfinancing, the payment behavior of the distributor's customer base,

and whether that paymentbehavior could be expectedto changegiven the change in LPP

policy and rates. Distributors need the flexibility to be able to propose the best solution

thatworks for their particularcircumstances.

Union notes, with respect to the regulation of gas distributors, that whether the Board

chooses option C Oroption D, the Board will be required consider, after hearingfrom the

affected parties, whether any proposed change to the existing LPP results in just and

reasonable rates pursuant to the Act. Further, if after having made a finding that a

prOpOgOO ch911ge doss rssult injU!lt and ron90llilblg rute9, thg Board will then be required

Page 4 of 10
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to issue an order removing the existing LPP provisions in the distributor's rate order and

replacing them with the new provisions that were found to result in just ii?'d reasonable

rates. When the B03.(d issues guidelines, these guidelines inform distributors as to the :

predisposition of the Board with respect to a particularissue. 'Where the DEB has issued

guidelines, it is open for distributors to try to convince the Board that a variation from the

guideline may be appropriate in particular circumstances. However, the burden of proof

is on the distributor. Despite receiving requests for variations, the Board, after hearing

from affected parties, may accept (or deny) the request based on its finding of whether

the requested variation results (or does not result) in just and reasonable rates .

Distributors benefit from guidelines by knowing that if they make a proposal consistent

with the guideline the proposal is likely to be approved. Therefore, options C and D may

present a distinction without any real difference.

Union submits that any guidance given by the Board should be general enough in nature

to allow distributors to propose an LPP charge that best meets their circumstances. With.

in excess of 100 distri~rs regulated by the Board, it will not be possible or desirable.

for highly prescriptive guidelines to be developed. Distributors will have differing

systems capabilities, differing credit and collections processes, and call center and billing

processes. Customer payment behavior may well differ between utilities as well, even if

they have identical LPP charges and LPPpolicies.

Union submits that consideration should also be given to the purpose of the LPP in the

development of any guidelines the Board may issue. The purpose of the LPP is to

encourage timely payments by distribution customers. It is important not to impose

practices from other non-regulated businesses simply because they may be considered a

"commercial-like" practice. For example, credit and .finance companies are in-the primary

business ofearning a profit from advancing credit to consumers and businesses. The fact

that these businesses use a time based interest charge does not mean that such charges

and associated policies should automatically be applied to distributors because they are

"commercial-like" .

Page 5 oflO
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Substantiation of Policy Change

i
What is appropriate for distributors will also need to be determined in consideration of

the long history that distributors and distribution customers have with procedures based

on one-time LPP charges. Any distributor that is able, and proposes to move to time
I .
I

based interest will need to communicate with customers so that they understand the way
I

I
past due accounts will be treated is changingfrom what the customers are used to.

I
I
I
!
I
i

Substantiation of any policy change will be required by each distributor at the time the
I

change is proposedso that the Board can niakc a finding that the proposed changeresults
!

injust and reasonable rates. j
I
i

the distributor as a source of consumer

financing,

1. not violate the Criminal Code,

2. discourage consumers from

Union submits that any change in LPP icharges should be assessed in light of the
1

following criteria. Proposals should: I

I
I

• j
usmg

i
3. use a cost effectivesolution,

I

4. to the extent possible seek to minimize the rate impact on rate-payers as a whole,
I

and, I
. I

5. be implemented so as to minimizecustomerconfusion.
•I
I

i
'.

However, customerpayment behavior likely will change as a result of anychange in LPP

policy or charges. This change in customer -payment behavior may also precipitate cost

changes fOI: handling credit and collections o~ over due accounts, working capital
. .

changes, and changes in bad. debt costs. Di~butors will not know the full extentof these

changes so dealing definitively with the !ra.te impacts at the time the: LPP change is
I

approvedmay not be possible. It may be ~ecessary to provide for a deferral treatmentof

I
!
!
I
i
!
!

Page 6 000
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the revenue and cost impacts of the change so that the actual impact of the change can be

ultimately reflected-in rates.

Page 7 of 10
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Rate ImplicatiollS

Historically LPP revenues have been included as an offset to cost of service, which

reduces the rates of distribution customers. Any change in these revenues, or the costs

associated with working capital, credit and collection, and bad debt, arising from a

change in LPP charges will necessitate a rate acljustment

Union has not been able to complete an analysis, within the time allowed for comments,

of what the possible rate implications for Union are of any change in LPP charges. The

impact of any change in the amount of the LPP or in the period between due date and

assessment date will have to be tested against Union's customer payment behavior to

determinean LPP charge that is expected to meet the criteria referenced above.

Union's existing LPP charges generate approximately $10 million in revenue. If Union

maintained a one-time charge rather than moving to a time based interest charge, and the

existing 16-day period between when a bill is issued and when the LPP is assessed is

maintained, the maximum. LPP 'chargeable is 2.227% inclusive of GST. If customer

payment behavior remained. the same under this change, Union would expect LPP

revenues to fall approximately 55.5% leaving a revenue shortfall in the order of $5.5

million. Changes in payment behaviorwill result in additional rate impacts, both in ten:.'.! ;;

ofthe amount of revenue from LPPs collectedand in terms of the cost of workingcapital,

credit and collectionand bad debt.

Since any anticipated change in the LPP policy would arise as a consequence of a

combination of the Garland case litigation and changes in regulation flowing from the

Board'5 response to that litigation, the rate impacts of any proposed change would fall

under the non-routine adjustments of Union's Performance Based Rates proposal. The

rateimpact, being in excess of $1.5 million on an annual basis, would qualify as material

and warrant adjustmentthrough Union's customer review process.

Page 8 of 10
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Union will forecast the rate impact from the LPP change it proposes when it responds to

the Board's directions flowing from this process. However, a deferral account will likely

be necessary to track additional revenue"and cost differences that arise because of the

change in payment behavior. As the rate impacts of the change in customer payment

behavior stabilize and become known, Union would then he able to determine whether

these additional impacts are significant, and whether they warrant any further rate

adjustment.

Impact on billing or Customer Information Systems

Ea.ch distributor will have its unique systems limitations. Union must still assess the cost

implications of various solutions and would expect that these costs would be recoverable

from customers because they will have been incurred to comply with Board directions

and orders.

Other Issues

Union. submits that the Board needs to be mindful. in issuing any order or direction for

moving forward with. this issue, that sufficient time is given for addressing the

outstanding issues with respect to LPPs. The Board's response to this consultation should

address not only the appropriate guidelines, but set out the timing of a process which

would allow for distributors to conducta considered appraisal of alternatives, submission

of proposals reflecting an appropriate alternative, and due consideration by the Board of

the resulting applications.

Page 9 of 10
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:
Table 1: Maximum Late Payment Penalty if Effective Annual

Rate ofInterest Not to Exce~d 60%

Maximum LatePayment PenallyCredit Period
(Days)

II
12

13

l4

15
16

17

t8
19
20
21

21

23

24

25

26
27

28
29

30

Including GST

1.526%
1.666%

1.806%

1.946%

2.086%

2.227%

2.368%

2.509%

2.650%

2.791%

2.932%

3.074%

3.216%

3.358%

3.500%

3.642%

3.785%

3.928%

4.070%

4.214%

Page 10 oflO

Excluding GST

1.426%

l.551%

l.688%

1.819%

1.950%

2.081%

2.213%

2.344%

2.476%

2.608%

2.741%

2.873%

3.005%

3.138%

3.271%

3.404%

3.531%
3.671%'

3.804%

3.938%
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.fkenden - latepaymentcharges.xis Page. 1J

From:
To:
Date:
SUbJect:

Dave Clark<dclark@Veridian.on.ca>
"Usa Brickenden (E-mail)" <BrickU@oeb.gov.on.c8>
Wed, Apr 18, 2001 2:39 PM
latepayment charges.xls .

. «late payment charges.xls» «late payment charges.doc»

, Lisa:

Thankyoufor the opportunity to commenton the Board staff's discussion
paperon late payment chargechanges.

Our review of the mattershowsthat there will be a very significantrate
impactto distribution customers as a resultof this change. We are
concerned with the significant transferof collection costs to customersWho
pay theirbills by the due date.

Please review our comments. I hopetheyhelp in developing your policy
recommendation for the Board. We would be pleaseddiscuss with you our
findings and concerns.

DavidClark,
Vice President, Corporate Affairs
905-427-9870, ext 2209
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LATE PAYMENT CHARGE

COMl\fENTS ON POLICY OPTIONS CONSIDERED BY THE ONTARIO
ENERGY BOARD

Summary of Recommendations

1. The Ontario Energy Board should defer any action on changing late
payment charge policies pending the appeal of the Superior Court of Justice
decision.

2. When establishing the new late payment charge policy, the Ontario Energy
Board should adopt Option D so that distributors have flexibility to manage
increased costs that discontinuance of the 5% late payment charge will cause.

3. The Ontario Energy Board should allow significant increases in customer
collection and disconnection charges to offset increased collection costs.

4. The replacement of the late payment charge with a prompt payment discount
should be explored.

VeridianConnections has reviewed the staff discussionpaper on late payment charge
options. Veridianbelieves that the Board should reserve any action to amend policy on
amending late payment charges pending the appeal of the Superior Court of Justice
decision for the following reasons:

- To develop a policy decision on this matter may prejudice the outcome of that °

-': appeal. ° 0

- There may be outcomes from the Superior Court of Justice appeal that would
provide better guidelines on how late payment charge policies should be written.

Veridian has reviewed the options considered by Board staff and recommends the
following:

Option D should be the preferred policy option

Option D allows distributors full policy design discretion to determine and
collect late payment charges. Distributorsshould have the flexibility of
managing credit policies. We feel that allowing distributorsgreater
flexibility will result in establishingbest practices amongutilities for
effective credit control.

Option C is a next best option

Option C is Veridian's next choice of the recommendedpolicy options: ° °

Option C would have the Board provide guidance to distributors in
establishingmore commercial-likecredit and collectionpolicies resulting
in late payment charges that are not contrary to the s.347 of the Criminal
Code. Veridian submits that more commercial-like credit and collection
policies may be inappropriate for a regulatedmonopoly. As distributors
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will earn no margin on as much as 85% of the charges to customers
(standard supply service), this monopoly regulated business does not have
the attributes of a commercial operation. Commercial businesses price
their product to recover bad debt and collection costs. Distributors will
not have this option.

Option A and B should not be considered

Option.A and B should be discarded as options in Veridian I s view.
Option A and B provides for the Board to either prescribe a late payment
charge or establish a ceiling for the late payment charge. Veridian submits
that OptionA and Option B should be rejected because:

Distributors should have freedom to establish late payment
collection policies within the limits of the law.
Allowing distributors to adapt their late payment charge practices
will allow greater opportunity for efficiency improvements.
Imposing prescribed rates will stifle innovation.

Rate implications for late payment policy change

We have not conducted any sampling or customer survey on rate implications that
will occur from changing late payment policies. However, we have reviewed
potential policy changes with our collection staff. We are confident that changing
the late payment charge policy will have detrimental cost impact to customers
.who pay their account within due dates.

For example, we believe that a change to a 3.5% late payment charge with a 23
day grace period could increase distribution rates to customers by as much as
3.0%. We base this on our estimate that there will be reduced late payment
charge revenues. We also expect that customers would extend their payment
practices by up to 5 additional days with a longer grace period thereby increasing
the carrying cost of customer receivables

We believe that a 1.5% late payment charge with a 15 day grace period could
increase distribution rates by as much as 2.2%. We base this on our estimate that
twice as many customers will pay their account late and incur a 1.5% late
payment charge. Bad debts, collection costs and receivable carrying costs woul d

. will also increase.

Schedule A is appended supporting these estimated cost impacts.
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Impact on billing and customer information systems

Changes required to adapt to a different late payment charges are not expected to
have a significant impact on billing and customer information systems. .

Conclusion and Recommendations

Option D is the Preferred Board Policy Setting Option
Veridian fmds it objectionable that customers who regularly pay their bill on time
will now have to bear the cost of delinquent payers. Proposed changes from the
current 5% late payment will reduce collection revenues and/or increase
collection costs. The impact on customers with good payment histories is large
based upon the above noted estimated impacts. We would urge the Board to
adopt Option D and allow distributors full policy design discretion. .

Prompt Payment Discounts may be an Option to Late Payment Charges
Distributors should be allowed to select collection policies that will minimize
impacts on distribution rates. Prompt payment discounts may be a means of
replacing the late payment charge, Instead of a late payment charge applied to
overdue accounts, prompt payment discounts for payments before the due date.
Prompt payment discounts would be.a means to allocatecosts on a causality basis

. to those customers contributing to additional collection costs of the distributor.

Collection and Disconnection Charges should be Increased to Offset
Increased Late Payment costs
To further minimize impacts on customers who pay on time, the Board should
allow a significant increase in collection and reconnection charges to offset the
loss oflate payment revenues and increased collection costs. We believe that
collection and reconnection charges should be adjusted by at least a factor of 4 to
compensate for the loss of late payment revenues. The current collection trip and
disconnection charges do not cover the cost of these activities let alone recover
the cost of lost late payment revenues.

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 16 
Page 21 of 33



SCHEDULE A

CostIRevenue Analysis· Credit and Collection Actlvltle
Verldlan Connections

Current Method Option 1 ODtlon.2

Late Payment Charge 5% 3.50% 1.50%

Grace Period· days after due date 7 28 15

Cred" and Collection Revenu~

Late Payment Revenues $ 493,389 $ 172,686 $ 296,033
CollectIon Charges - current rate of $8.90 per trip 30,545 38,091 33,420
Disconnection charges. current rate • $20 8,256 10,296 9,033
Total Revenues 532,190 221,073 338,486

CredOand Collection Expense~

Bad dabt expensa- 2000 $ 385,200 $ 480,367 $ 421,454
CollectIon trip expense 75,962 94,729 83,111
Disconnection expense 38,585 48,118 ·42,217
Remindernotices 35,883 44,748 39,260
Currentaccountcarryingcost Increase 118,371 118,371
OVerdue receivable carrying cost 18,925 29,333 68,128
Total Expenses $ 554,554 $ 815,666 $ n2,541

Net ExPense- Credit and Collection Activltiel $ 22,364 $ 594,593 $ 434,055

Estimated CustomerImpactas % 'of Distribution Revenues 0.1% 3.0% 2.2%

CustomerImpactdifference from current late paymentpolley 0.0% 2.9% 2.1%

Assumptions:
Customers payinglate payment chargespay account10 days after late paymentapplication date
Estimated cost at reminder noticesIs 60 centsper notice
Assumedvolumechangeof late paymentcharges,collectIon chargesand disconnects for different late
paymentoptionby:

Option1
Late payment charge change -50%
Bad DebtExpense 25%
Collection charges 25%
Dlscomsctlon charges 25%
Remindernotices 25%
Averagepaymentdelayfrom extendedgraceperiod 5

Option 2
Late paYI1)~nt c~~.rge change 100%
Bad DebtExpense 9%
Collection charges 9%

,DISCOMBcllon charges go/..
Reminder notices 9%
Averagepayment delay from extendedgrace period 5
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SCHEDULE B

cost/Revenue Analysis· Credit and Collection Actlvltle
Verldlan Connections
(WIth proposed Increases to collection and disconnection charges to offset Increase in net collection costs)

Current Method Option 1 Option 2
Late Payment
Charge 5% 3.50% 1.50%

Grace Period· days after due date 7 28 15
I

Credit and Collection Revenue~

Late Payment Revenues s 493,389 $ 172,686 $ 296.033

1
Collection Charges - as listed below 30,545 152,366' 133,679
Disconnection charges - as listed below 8,256 41,183 36 ,132
Total Revenues 532,190 366,235 465 ,845 !

Credit and Collection Expense~

Bad debt expense - 2000 $ 385,200 $ 480,367 $ 421,454 .
Collection trip expense 75,962 94,729 83 ,111 I
Disconnection expense 38,585 48,118 42.217 !

Reminder notices 35,883 44,748 39,260 I
CUrrentaccount canying cost increase - ' 118,371 118,371 !
Ov'erduereceivable canylng cost 18,925 29,333 68,128 !_..~
Total ExP9f1ses $ 554,554 $ · 815,666 $ 772 ,541J

I
Net Expense - Credit and Collection Actlvitiel s 22,364 $ 449,431 $ 306 ,696

Estimated Customer Impact on Distribution Charge 0.1% 2.3% 1.8~/o

Customer Impact difference from current late payment polley 0.0% 2.2% l .-, ",":'.

Proposed Collection and Disconnect Charges1
•

Collection Charge $ 9 $ 36 $ ; ; ~ ~.~.~

Disconnection charge $ 20 $ 80 $ EO

Assumptions:
l.Collect/on and disconnect charges increased to recover collection costs from late paying customers

Factor increase to disconnection and collection charges 4.0 4 .0

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 16 
Page 23 of 33



.-
.ckenden - Late Payment Charges PageIJ

From:
To:
Date:
Subject:

<Marias@grimsbypower.com>
<BrickU@OEB.gov.on.'ca>
Wed, Apr 18,200112:43 PM
Late Payment Charges

Please accept the attached letterin response to the late payment charge
policyissue. ' .

<<OEB LPC letter.doc»
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~gtimsbYpower
\::yo"~t locq"l p.(Jf{i~r f/r{Jf).iJtr

April 18, 2001
Sent by Email (brickli@oeb.gov.on.ca)

Ontario Energy Board
POB"ox2319
2300 Yonge Street

.Toronto, ON M4P lE4

Re: Late Payment Charge Policy

GRIl\1SBY POWER INCORPORATED
231 Roberts Road

Grimsby, ON
L3M5N2

Tel: (905) 945-5437
Fax: (905) 945-9933

r,.

We submit our comments on the issue of late payment charges for the areas addressed by the Board staff.

1. Late payment charge policies should be in line with practices used in other private companies. Charging an
interest rate of 1.5% to 2.0% is common business practice.

2. A distributor may substantiate its preferred policy change to the QEB by providing data that shows the costs
incurred to carry customers who pay late. Customers, which do not pay,. restrict cash flow and increase
costs that are financed by all customers in order to meet our financial obligations.

J. Lowering the percentage on the late payment fee impacts the distributor revenues. Therefore, less revenue
is being received to offset the cost of carrying and collect on overdue accounts, We believe that it is
necessary to increase collection charges to offset costs and go to a user pay system. A distributor must be
able to identify its credit and collections costs to substantiate the fee charged to customers requiring this
excess work. This is fair to customers, which pay in a timely manner.

4 . The impact on billing and customer information systems, for most utilities is minimal, It only requires a
review of programs and collections procedures. Programs may require modifications to accommodate any
change in fees. The process in which the fees are applied needs to be reassessed to determine the correct
stage at which time the fee is applicable. Utilities should also consider tracking 'cash' and credit and
collection costs separate from other billing costs.

5. Any changes in late payment charge policy and collections policy must be communicated to all customers in
advance of implementation. Bill inserts, separate mailers and newspaper notices can"be used to inform
cust-omers of the changes.

Historically, all customers paid for the cost of carrying those accounts in arrears. Collection charges collected
were not sufficient to cover the costs of collecting on arrears. The existing late payment charges needs to offset
costs. Customers that cause additional costs to be expended by being in arrears should pay for the costs .
Customers that pay on time should not be required to subsidize those in arrears.

We believe that.this industry should have a user-pay system. VIe need to refrain from penalizing the majority
for the actions of a few. If the user becomes delinquent, they should pay the fee associated with pursuing
~ollection procedures and the financing costs.

Feel free to contact our President, Mr. Brian Weber, or myself if tliere are any questions regarding our
comments.

Sincerely,
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f-~nden - Late Payment Charges Page 11

From:
To,:
Date:
Subject:

April 20, 2001

<TWright@tbhydr9.on.cB.>
<BrickLi@OEB.gov.on.ca>
Fri, Apr 20,'2001 4:20PM
late PaymentCharges

Ontario Energy Board
26 th Roar PO Box 2319
2:300 Yonge St.
Toronto, ON M4P 1E4

Attention: Lisa Brickenden

Dear Ms. Brickenden:

Although, we are past the requested submission date, pleaseconsider
this letter in response to your request for writtencomments with
respectto the appropriate distributorlatepayment charge policy.

1. We feel that the late payment chargepolicyas described in
OptionsD andthen C should be the considered by the Board. The
rationale for ranking Option D higherbeing that there should remain
an optimum degreeof control at the Utilitylevel to address uniqueness.

2. A distributor shouldhave sound economical supportfor the
policy. (Optimization of cash flows, minimizationof costsand
administrative simplicity).

3. Although, extremely difficultto estimate with any degreeof
certainty; we estimate that changing our late payment policyfrom a 5%
late payment chargeto a 1.5% compounded interestchargewould
result in reduced revenues of approximately $200,000. This would have
an impactof approximately 1.6%on our rates. (This is a veryquick
estimate of the impact and a far moresubstantiated reviewwouldbe
required in anysubmission for a rateadjustment).

The impactmay come about in the form of lost revenues, increased
costsor some combination thereof. We believethat the current5%
late payment chargeis strong motivation to payutilitybills in a
timelyfashion and as such, keeps our bad debt and collections 'costs
down. Moving to an interestcharge maycause our receivables to age
longerin the less than 120 dayagingcategories. This will in turn
causecash flow pressures and perhaps the Incurrence of interest
charges asour liquidity position may weaken,

The change may also necessitate the requirement to reassess our
collection procedures and the timingof the varioussteps in the
process (mayneedto accelerate the actions).

4. There is some uncertainty around the impacton our billingand
customer information system. We arenot surewhetherour current
systemwill handlecompounding of interest.
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,k9nden • Late Payment Charges

5. We feel that a key area to address in the implementation of the
late payment policy would be how to make the transition to the
new policy. Should the policy be applied prospectively (to
new billfngs as at a particular date forward), or retroactively (adjustment
to arrears to bring them in line with the new policy)? If it is decided
that retroactive is the preferred approach, at what levei do we make
adjustments? Should there be an adjustment to only active arrears or
should it extend to all final billed/collection arrears as well.

Any transitional requirements, depending on what they might be, may
have an impact on our customer information system.

Yours truly, .

C. THOMAS WRIGHT C.A.
Sr. Manager, Finance
Thunder Bay Hydro
Office (807)343-1118
Fax (807)343-2663

....age lj .
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April27,2000 .
VIAe-mail:BriclcLi@OEB.goY.QD.ca

Ontario Energy Board
Ms, LisaBrickenden

. Board Staff
P.O, Box2319
2~f1oor

Toronto, ON
M4P lE4

Dear Ms. Brickenden:

Rei Electricity and Gas Distributor Late Payment Polity

ThePublic Interest Advocacy Centre (pIAC) provides legal advice, research and
advocacy on behalfof consumers. particularly vulnerable consumers, of important public
services throughout Canada. Counsel from PIAC havetraditionally represented the .
interests of theVulnerable Energy Consumers Coalition (VECC) in Ontario Energy Board
proceedings,

We appreciate the additional time thathasbeen afforded to us to comment upon. the
Boardstaff discussion paperconcerning the treatment of the latepayment charge policy.
While weunderstand thedesire for comments to be addressed to the five specific areas
flagged by Boardstaff, wewould prefer to make oursubmissions in accordance withthe
following subject areas:

1. Authority For The LatePayment Charge

The staffdiscussion paperis somewhat obtuse in itsdiscussion of theauthority for the
levying of thelatepayment charge. 'While the 1978 Voluntary Guidelines cited in thestaff
discussion papermay havebeen the driver forthe utilities' subsequent applications to the
Board forapproval ofrates andcharges, theassessment and collection ofthecharges
came about asa result of theconferral ofright by the Board. Asthe(Jar/qnd case notes.
both in the Supreme Court and at the Appellate level, theauthority for tho application of
thelate payment charge by the Company came form theBoard approval of therates
schedules of the Company .
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It wouldappear tocontinue to be the case that latepayment charges levied by a distributor ofelectricity
must be charged in accordance with an Order: of the Boardpursuantto section78 of theEnergy
Competition Act, Inthe eventthat the distributor wereto invokethe provisions of section 31 of that
Act, to shut off distribution of electricity supplied to a customer pursuant to the distributor's obligations
undersection29 of the Electricity Act, the latepayment charge(s) wouldpresumably form partof the
overdue amount for whichtermination ofservice eventuates.

As these charges comeabout as a resultofobligations sanctioned by the Board's rateand rulemaking .
authority, it is a dubious proposition to suggestthattheestablishment of a late payment policy is part 0 f
the prerogatives of distributor management. WeareUnaware of suchinnovative and uniquepractices by
distribution utilities involving late payments by customers that would justify the significant concern
expressed in the discussion paperconcemjng lossof freedom and fle}tibility in commercial practicefor a
distributor by a Boardestablished policy. Inourview, there is littleto be gainedfroma publicinterest
standpoint in the Boardallowance of a hodgepodgeof different customer servicepractices for late
payments by distributors. TheBoardshouldexercise its traditional duty of fairness associated with rate
making by settinga uniform latepayment policywhichis, to paraphrasethe discussion paper, is fair,
transparent, simple, and symmetric.

2. What are the Objectives Of A Late Payment Policy?

The two objectives ofa latepayment policythathavebeenfrequently articulated are:

1. To promote promptpayment.
2. To compensate the utilityfor expenses associated with delinquent payments. This would

include out-of-pocket expenses and the canying charges associated with delinquent
payments.

Thereis considerable doubt about the proposition that a late payment chargeis effective when the
customer'sreasonfor non-payment is an. inability to payor a mismatch betweenthe customer's receipt
of utilitybillsandhislherincome. The creationof anincentive for customers to makepromptpayments
by making unaffordable bills evenhigher, is not onlyineffective, but ultimately counter-productive. If
non-paying households do not pay becausetheycannot pay. it is no remedy to imposepenalties which
will increase the bill evenfurther.'

With respect to thesecondobjective oflate payment charges. it has been the approach ofm~y US
utility commissions to ensure that late paymentcharges effectively"reflect only the actual costs of the
utilitycompany associated with latepayment. As well, onlythoseexpenses whichare reasonable and
legitimate havebeenrecognized.

National Consumer Law Centre, Access to Utility Services. page 111.

c0d 80£;
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would app~ to berelevant information ill the designof inequitable and effective latepaymentpolicy.

4. What Is The Rush?

TheGa..r1pM casewas decided almostthree years ago. There appeared to be littleconsternation then
that aBoard',operating pursuant to publicinterestprinciples. had imposed latepaymentfees that were
possibly criminally usurious. The case has sincebeen discussed and its ramifications reflected in the
'utility budgetsof at least, the Enbridge Consumers Gas LDC. It is therefore difficult ofunderstand
why a process appears in Aprilof2001 offering a narrow windowof opportunity to comment on a
quick fix for the Garland problem suggested by Board staff.

While thoconcerns of the discussion paperarealmost exclusively directed to regulatory tinkering, there
appears to have beenlittleconsideration givento what may constitute a fair andeffective late payment

. charge policyfrom i!- customer standpoint, Utility practices'with respect to customer paymentproblems
have occupied considerable regulatory attention in USjurisdictions. Such attention has gone beyond 'the
accounting issues andextended matters associated withmaintenance ofuniversal access to service.
These kinds ofconsiderations arelikely more material to the exercise of the Board's public interest
responsibilities thana desire to appearunintrusive to theregulated companies. .

1 16CPR para444.4

£:0d 80£
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Theimplications of the late'payment policy examined in the Gcpiand Decision escaped scrutiny ofthe
Board (and intervenors) onnumerous occasions following its implementation in the 1970's. After a
three yearpause following thecourt decision, theresponse of the Board has beento hurrythrough a
staffdiscussion paper. without even thebenefit of a formal written or oralproceeding to consider the
establishment of anequitable and lawful latepayment charge policy. Regardless ofwhatever potential
unfairness this truncated process mayconnote forcustomer stakeholders, it seems a curiously
injudicious regulatory response to a rather embarrassing occurrence anda recipe for Ii repetition of the
past. We are unimpressed with theprotection thatindividually concocted distributor latepayment
policies maybe ultimately vetted by theBoard in therates approval process. This issueis important
enough to ourconstituents that it merits more consideration thana staffdiscussion paper andmore
ideas andinformation thanare contained therein.

All of which is respectfully submitted.

Yours truly.

Michael Janigan
Executive Director!

General Counsel

2

l:>0d 80£
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April 23,2001
VIA FACSIMILE

Ms. Lisn Brickenden
Ontario Energy Board
26111 Ploor
PO BllX2319
2300 'lange Street
Toronto, Ontario
tyI4P IPA

DearMs. Brickenden:

}te: F:lectricity & Gns Distributor Late Payment Charge Policy

w~ arecounsel tothe Consumers' Associarionof'Canada (CAC). We are responding
\0 the Ontario Energy Board'srequest for comments dated April 4.2001, regarding distributor late
payment charge policy,

. . . Indeterminingtheappropriate late paymentpolicy CAC submits thatthere must be
abalance between theobjectives ofminimizingdelinquency amounts andestablishing apolicythut
L" Ialr to customers. In addition. there must be some assessment of potential regulatory burden,
attempting (0 minimize the need for ongoing aBB oversight of these issues. CAe believes that
Board Staff'has presented nnappropriate range ofalternatives for late payment policies.

Having considered the alternatives presented, CAe prefers Option B, which would
involve '111 OEn mandated ceiling for late payment charges. This approach allows some flexibility
for distributors. butensures that there isa level ofconsistency among distributors in thoProvince.
CAe Isnot convinced thatthis approach would involve a significant amount of regulatory burden
assoclated with. updating theceiling [atein linewith economic and market eondltioris. Aperiodic
review oftheappropriate ceiling would not likely beonerous. The expectation with this proposal
is tho.t most distributors would adopt policies close to thecap.

Option Cwhich would allow for each distributor toestablish more commercial-like
credit andcollection policies in accordance with common commercial practices for overdue bills
with theexpectation that theperannum impact would not exceed a typical comparable. Although
this option gives distributors more flexibility, it would result inpotentially widely varying practices
throughout the Province, It may also result in increased regulatory burden with the OEllhaving to
review and approve a potentially wider range of'policlcs. These issues would bepotentially more
signiticant with Option 0 which would allow full discretion to the utilities to design their late
payment polices.
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CAe prefers Option Bas tho most appropriate approach. CAe would prefer Option
C over Option D if the Board is of the view that distributors shouldhave m91'C flexibility in
dO.'lignil'1S andimplementing thcirpolicies. Option Cwould create somewhatmoreconsistency and
reduce the regulatory burden relative to Option D.

Whatever option the OED intends to adopt will require customer communication
cffons bythe utilities. Customers should be made aware of tho changes and the rationale for the
adopted approach. In addition, althoughtheBoard is notseeking input ontheapplicability ofthese
options to. other entities CAe urges tho Board to review and consider the relevance of these
proposals to energy retailers in tho Province. .

Yours verytruly,

WeirFoulds LLP

RBW/dih
co: P.1. Dyne

1. Girvan
41)~IJU6.1

Robert B. Warren
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Ontario Energy
Board
P.O. Box 2319
2300 Yonge Street
26" Floor
Toronto, ON M4P 1E4
Telephone : (416)481-1967
Facsimile: (416)440-7656

October 1, 2001

Commission de I'Energie de
l'Ontario
C.P.2319
2300, Rue Yonge
26" elage
Toronto, ON M4P 1E4
Telephone : (416)481-1967
Teleccpleur: (415)440-7656

~,...,.
Ontario

To: All Electricity Distributors, and Participants ofRP-1999-0034

Distributor Late Payment Charges

The Supreme Court of Canada in its decis ion in Garland v. Consumers ' Gas Co., [1998] 3 S.C.R.
112 held that the prohibition in section 347 of the Criminal Code on the receipt ofa payment of
interest at a criminal rate is applicable to a late payment penalty structured as a fixed charge
which does not increase with the number ofdays that payment remains outstanding. A "criminal
rate of interest" is defined in part in section 347 of the Criminal Code as "an effective annual rate
of interest ... that exceeds sixty per cent".

In light of this decision, the Board initiated a review of appropriate late penalty charges to be
included in the rates schedules of utilities. On April 4, 2001 a staff discussion paper was posted
on the OEB's web site for consultation. The discussion paper presented and discussed various
options. Board staff sought written comments from stakeholders in making a final
recommendation to the Board for its approval.

Having considered the recommendations of staff and the comments of stakeholders, the Board
requires electricity distributors to review their late payment policies and establish collection
policies in accordance with common commercial practices for overdue payments, reflecting the
time-value of money and consistent with the specific requirements of the Criminal Code, section
347.

With this instruction, Section 9.3.3 of the Electricity Distribution Rate Handbook (the
"Handbook") has been amended and issued (Chapter 9, Revision 2, dated October I , 200 I).
Also, please note that in recognition that the Government proclaimed Sections 71 and 72 of the
Ontar io Energy Board Act, 1998 in force effective January 1, 2002, the Board has amended
Section 9.4.5 ofthe Handbook.

The Board directs electricity distributors, on review of their late payment charge policies, to
apply to the Board for appropriate revisions with the first annual rate adjustments to be filed in
February, 2002. This timing should allow utilities to conduct an appraisal of their alternatives,
and propose appropriate revisions. Distributors that have already reviewed their late payment
policies and have established collection policies consistent with this instruction do not need to re
file.
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Electricity distributors that do not have policies consistent with this instruction are expected to
file with the Board (a) their proposed policy changes with supporting documentation for
appro val, and (b) a statement ofrate impacts to address any anticipated rate adjustment
requirements. Electricity distributors should refer to the amended Handbook for specific
instructions, available on the DEB web site at www.oeb.gov.on.ca/englishlhandbooks.htm. Any
questions regarding the amended Handbook should be directed to Mark Gamer, Manager of
RateslFinancial Services at 416-440-7627.

Yours truly,

Peter H. O'Dell
Assistant Board Secretary
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Ontario Energy
Board
P.O. Box 2319
2300Yonge Street
26th. Floor
Toronto ON M4P 1E4
Telephqne: 416- 481-1967
Facsimile: 416- 440-7.656
Toll free: 1-888-632-6273

October 4,2001

Commission de l'Energle
de l'Ontarlo
C.P.2319
2300, rue Yonge
26e etage
Toronto ON M4P 1E4
Telephone; 416-481-1967
Telecopieur. 416- 440-7656
Nurnero sans frais: 1-888·632-6273

1M
~V'~
~

Ontario

Writer'spirect Una (416) 440-7605

BY PRIORITY POST

Enbridge Consumers Gas
500 Consumers Road
Toronto, Ontario
M2J 1P8

Attention: Ms. Marika O. Hare
Director, Regulatory Affairs

Re: Enbridge Consumers Gas .
Fisca(2002 Rates - Late 'Payment Policy
Board·File No. RP-2001-0032

Enclosed is a copy of recent amendments to the Electricity Distribution Rate
Handbook concerning customer late payment policies for electricity distributors. The
Board expects Enbridge Consumers Gas to review its late payment policies in the
context of its Fiscal 2002-'rates case.

Yours truly,

Peter H. O'Dell
Assistant Board Secretary

Enc\"

cc: All RP-2000-0040 Intervenors.
Mr. Jerry H. Farrell & Helen T. Newland (Fraser Milner Casgrain)
Mr. F. D. Cass (Aird & Berlis)

O:\RP-2001-0032\J:'UBLIC\LE1TERS\J...etter re Late Payment Policy.wpd
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Ontario Energy .
~oard

P.O. Box2319
2300 Yonge Street
26th. Floor
TorontoON M4P1E4
Telephone: (416)481-1967
Facsimile: (416)44Q.7656

October 4, '2001

Union Gas Limited
P.O. Box 2001
50 Keil Drive North
Chatham, Ontario
N7M 5M1

CommiSSion ae n:mtryru
de "Ontario
C.P.2319
2300. rueYonge
266etage
Toronto ONM4P 1E4
Telephone; (416)481-1967
T9lecopleur: (416) 44Q.7656

~
Ontario

Writer's Direct L1ne(416}440-7605

BY PRIORITY POST

Attention: Mr. Marcel Reghelini
Manager, Regulatory Affairs

Re: Uflie.ft Gas limited
Customer Review Process - Late Payment Policy
Board File No. RP-2001-o029

Enclosed is a copy of the recent amendments to the Electricity Distribution Rate
Handbookconceming customer late payment policies for electricity distributors. The
Board expects Union Gas Limited to review its late payment policies in the context of its
Customer Review Process and to propose appropriate changes.

For your information, we are also providing a copy of a letter that was sent to the
electricity distribution companies.

Yours truly,

p 'eter H. 0' Dell
Assistant Board Secretary

Ene!.

cc: All RP-1999-0017 Intervenors
Mr. Tom Byng (Union Gas)

O:\RP-2001-0029\PUBLIC\LETTERS\LatePaymentPolicy_Letter.wpd
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Factsheet: Utility Late Payment

Penalties

May 3, 2004

Introduction

After a decade of legal proceedings, a recent ruling

by the Supreme Court of Canada has further clarified

the law regarding the rate at which utilities can set

late payment penalties charged to customers who

pay after the due dale .

The Ontario Energy Board welcomes this clarification

and believes it is important that Ontario energy

customers are aware of the facts surrounding the late

payment penalty ruling and the next steps resulting

from it.

The Board also wants to assure customers that late

payment penalties and interest rates that are

currently approved by the Board are compliant with

all laws and judicial decisions.

Background

The Ontario Energy Board approved a 5% late

payment penalty in 1975 as an incentive for

customers to make timely payments. This approach

was consistent with guidelines developed around that

time by a task force of public utilities formed by the

Ministry of Energy and adopted by many public

utilities.

In 1981, six years after the late payment penalty was

approved, the federal Parliament made changes to

the Criminal Code limiting the level of interest rates

11~
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chargeable to customers. It was not until 1994, when

a customer commenced a proceeding against a

natural gas utility, that the courts were asked to

determine whether a late payment penalty was an

"interest rate" and therefore subject to the restrictions

in the Criminal Code.

The Garland action was dismissed in a series of

judgments by the Ontario Superior Court and Court

of Appeal in 1995 and 1996. In these decisions, the

Ontario courts held that the late payment penalty was

not an "interest rate" and was therefore in

compliance with all legislation. However, in 1998, the

Supreme Court of Canada held that the 5% late

payment penalty, when calculated as an annual

interest rate, exceeded the limit for legal interest

rates in the Criminal Code. The Supreme Court of

Canada directed the Ontario courts to consider a

number of other legal issues, such as whether

persons who paid the late payment penalty should

receive restitution.

While these issues were being addressed by the

Courts, the Board carried out stakeholder

consultations to review utilities' policies on late

payment penalties and interest rates. The 5% penalty

remained in place during this period of court

proceedings and stakeholder consultations, which

the Ontario Court of Appeal stated was "quite

properly' done. In the same ruling, the Ontario Court

of Appeal also stated that the Board should design a

new penalty for late payments. This direction was

provided in December, 2001; the Board set compliant

penalty and interest rates for all utilities regulated by

it by the end of March , 2002 .

Next Steps

On April 22 , 2004, the Supreme Court of Canada

determined that persons who paid the 5% late

payment penalty were entitled to restitution and

directed Ontario courts to quantify the amounts

owing. This process could take several months .

Once restitution is paid, some utilities may decide to

apply to the DEB to recover the costs of making

those payments.

A utility may only recover its restitution payment if it

obtains the Board's approval. The Board will make its

determination following a public hearing, in which it

Page 2 0[3
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will hear the views of the utility and other parties,

such as consumer groups, that normally participate

in these open processes. Pending the outcome of

that process no utility can recover any restitution

payments from customers.

The Board continues to study policies and practices

regarding the charging of late payment penalties by

both natural gas and electricity utilities. This includes

topics such as: what interest rates are appropriate,

for what period they should be charged and what

provisions are made for customers who make

reasonable efforts to pay bills on time but may pay

them after the due date.

This information is provided as a public service. Although we endeavor 10ensure that the infonnation is as current and accurate

as possible. errors do occasionally occur. Therefore. we cannol guaral1tee the accuracy of the information.

Readers should where possible verify the information before acting on it. External Links Disclaimer

®Ontario
Thi~ s i t e i s maintained by the Government of Ontario, Canada.

Comments, feedback and general inquiries 10: Contact Us

This page last updaled October 18. 2004 by webmaster@oeb.gov.on.ca.

Copyright infonnation: © Queens Printer for Ontario, 2002
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500 Consumers Road
North York. Ontario M2J ] PB
PO Box 650
Scarborough ON M IK 5E3

Marika Hare
Director Regulatory Affairs
phone: (416) 495·7333
fax: (416) 495-6072
Email: marika.hare@cgc.enbridge.com

. ·.~ · . ·ENBRIDGE
Consumers Gas

2001-12-14

VIA FACSIMILE

Mr. Paul B. Fudge. Board Secretary
Ontario Energy Board
2300 Yonge Street, ze" Floor
.Toronto, Ontario
M4P 1E4

Dear Mr. Pudge:

f1l8 No. -

Panel

Lie Cilt.r g

Other

00/04

Re: Enbridge Consumers Gas Late Payment Penalty ("LPP") Redesign

Enbridge Consumers Gas ("ECG") currentJy has two applications before the Board
(RP-2001-Q032 and EB-2001-0790) which have raised questions related to the existing

, Late Payment Penalty Policy. Further to the OEB's letter dated October 4,2001 to ECG
directing it to examine a- new LPP in the context of the 2002 Rates Case and the
Ontario Court of Appeal Decision dated December 3, 2001 (the Gordon Garland - Late
Payment Penalties Litigation) the Company understands the need to come forward,with
a new Late Payment Penalty p'olicy forthwith.

Enbridge Consumers Gas is currently studying two alternate approaches to how the
Company may revise the LPP in response to the Supreme Court of Canada's Garland
Decision. Details concerning the two options follow.

Option 1 - Reduce Current LPP Percentage

The first option is to simply reduce the LPP fee percentage from the current 5% to an
estimated 2.63%. The 2.63% quoted has yet to be confirmed by an actuary. Based on
a 2002 Budget LPP revenue of $12.7 million, it is anticipated that reducing the LPP
percentage to this level would reduce revenue to $6.7 million. Systems personnel have
indicated that this change could be accommodated reasonably quickly.

Option 2 - Revolving Credit Style LPP

The second option under consideration is to adopt a revolving credit style LPP. The
charge would be based on a percentage charge applied to any unpaid balance. Our
analysis shows that if this form of LPP were implemented for ECG, the Company's
annual LPP revenue for 2002 would decline by $7.1 million. However, Systems
personnel advise that it will take four months or longer to implement thlschanqe.
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Mr. Paul B. Pudge
Page 2

In both of these alternative approaches the Enbridge bill will need to be redesigned,
which entails revision of the stock bill form. This Iorrn redesign and associated printing
will need at least two to three weeks at this time of year to be completed. In addition,
both alternatives will require a customer communication program and Customer Service
Representative training in order to explain the change to customers. .For this reason,
we believe a February 1st 2002 implementation date should be considered the eartiest
date for implementing a change.

Impact on Arrears, Bad Debt Expense and Collection Costs

Intuitively it follows that any change to the LPP that is perceived by customers to make
it less onerous will lead to higher arrears balances, working cash requirements, bad
debt and collection. Unfortunately, it has not been possible to determine what this
impact may be for either alternative. For this reason, it may be that the change
adopted may in the end result be an interim solution. Pending further examination,
EGG may bring forward a revised version in the future drawing from the experience
gained under a revised LPP. The degree of uncertainty around the impact of such
change also highlights the importance of attaining a variance account to capture these
impacts for F2002, as indicated in our evidence in RP~2001-o032.

ECG accordinqly requests that the Application to change rates effective January 1,
2002 be approved as soon as possible, and that the new Late Payment Penalty
proposal be reviewed in the context of the 2002 Rates Case with a target
implementation date of February 1, 2002.

Marika Hare
Director, Regulatory Affairs

MOH/sls

cc: RP-2001-0032 Intervenors (via facsimile)
EB-2001-0790 Interested Parties (via facsimile)
Mr. J. H. Farrell, Fraser Milner Casgrain (via facsimile)
Ms. H. T. Newland, Fraser Milner Casgrain (via facsimile)
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• -Ontario Energy
Board
P.O.Box 231!J
26th. Floor
UOO YongeS1reIt
TorontoONM4P 1E4
Telephone: 418-411-1967
FacaImJle: 418-440-7868 .
ToO free: 1-88W32-6213

._Januar/4, 2002

EnbrldgeConsumers Gas
500 Consumers Road
Toronto, Ontario
M2J 1P8

Commllllon·de l'l!nergle
derOntario
C.P.2318
ai_e

.23OOr rueYonge
Toronto ON M4P 1E4
-l''''Phonei 418-481·1887
T4I6oopleur: 418-440-7888
Numh .ans frals: 1-888-632.e273

Writer's Direct Une(416) 440-7607

BY FAX ONLY

Attention: Ms. MarlkaO. Hare
Director, Regulatory Affairs

Re~ Enbrldga Oonsumere Gas
- Rscal2002 Rates· late Payment Penalty

~ t Board Fila No. RP·2001-QQ32IEB2001 =0837

The Board has Issued its Procedural Order No. 1 In the above- matter and an executed
copy Is enclosed herewith.

Yours truly;

Paul.B. Pudge
Board Secretary

Encl.

co: _All Intervenors
Mr. JeriyH.-Farrell (Fraser Mnner Casgraln)

L
I•r
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'OntarIo Energy
Board

Commlllion de I'~nergle
de l'OntIrio

'-

IN THE MATTER OF the Ontario Energy Board Act,
1998;

AND IN THE MAneR OF an Application by The
Consumers' Gas Company Ltd.,carrying onbusiness as
Enbrldge Consumers Gas. for an order or orders
approving or fIXIng rates for the sale, distribution.
transmission andstorage of gas for its 2002 fiscal year.

PROCEDURAL ORDER NO.1

EB·2001-oS37
RP-20Q1-G032

r

!,
L

r,
F

t
r

The Consumers' Gas Company Ltd.,carrying on business as Enbrldge Consumers

Gas C'ECG" or the-COmpany"or~ "Appllcantj, fil~d an application with ~eOntario

...... EnergyBoard(the"'Board")'dated September25,2001 (the"Application"), foranorder

or orders approving or fixing Just and reascnable rates for the sale, distribution,

transmission andstorage of gasfor EGG's 2002 fiscal yearcommencing October 1,

2001 f'2oo2 fiscal yearj, orforsuch otherperioddetermined tobeappropriate bythe

Board. The Board has assigned filenumberRp·2001-OO32 to the ApplIcation andhas

Issued a Notice ofApplIcation dated October15, 2001.

Byletterdated October4, 2001 to ECG, theBoard stated that Itexpected ECG review

Its lata payment penalty ("LPP") in Its fiscal 2002 rates case. The Company flied

evidence In th~ Rp·2001-QOS2 proceeding requesting the establishment of a new

deferral account "torecord varlancesln LPP revenues and related bad debt expense

~xperlenced during the test year asa result of ohanges that areexpected tobemade

to Its LPPcharge:
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In a letter to the Board dated December 14,2001, the Company Indicated that it was

studying two alternate aporoacbes to revising theLPPandthatthe earliestachievable

implementation date would be February 1, 2002.

The issue of a reVised lPP (Issue 13.1) Is on the Issues list in the RP-2001-0032

proceeding.

THE BOARD THEREFORE ORDERS TliAT:

1, The Consumers' Gas Company ltd. ('IECG") shallfilewiththeBoardand serve
. .

on all RP-2001-QOO2Intarvenors onor beforeJanuary10,2002,a revised Late

Payment Penalty proposal (-Revised LPPj to be implemented no later than

. February 1, 2002. The filing shall include:

(i) a detailed description of the Revised LPP;

{li} >.- .'ihe -effactlv~annual rate of Interestof ms Revised LPP, inciuding any

payment timing assurnpnone:

(iii) a detailed ~escription of anyproposed variance accountspecifying: the

natureof the amounts to be recorded, the reasons that theseamounts

'arerelevant inthecontextof latepayment penaltychanges, theeffective

datefor~e variance account, and thereview and disposition timetable;

and

(iv) any proposed customer communications pian, Ineiudlng customer

service representative training, website nonce, on-bill notice or printed

customer notice.

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 19 
Page 5 of 23



2.
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. .

Intervenors and Boar.~ St,aff may fileWith the Board and provide copies to:ECG

andthe other Intervenors, comments or Interrogatories related to theproposal,

on or before January 17, 2002.

3. ECG shall provide written responses to the comments or interrogatories by

January23, 2002 and file themwith the Board and the InterVenors.

4. All filings to the Board noted in this Order must be in the form of 10 hard

cOpies and received by the Board by 4:45 p.m. on the stated dates. All

partiesshould include a copy ~f their filings on disk InWordPeriect fonnat (or

MS Word, WordPerfect is not available).

ISSUED at Toronto, January 4, 2002.

ONTARIO ENERGY BOARD

PaulB.Pudge
Boai'd Secretary
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Aegent EnergyAdvisors Inc.;Young, Valene
Aiken & Associates;Aiken, Randy
Borden LadnerGervais LLP;Thompso-n, PeterC.P.
Consumers' Association ofCana~a (CAC);Glrvan, Julie
Oonsumers' Association of Canada;Dyne, PeterJ,
Direct Energy-Marketing Umlted;Dadson, Alack
Donahue Ernst & Young LLP.;Vegh, George
Dynegy CanadaMarketing and Trade;Keay, David
Econalysls Consulting Services Inc.;Hlggln, Roger
Enbridge Consumers Gas-lnc.;Hara, Marika
-Enron CanadaCorp.;Gaffney, Christopher J.
Fraser MilnerCasgraln;Farrell, J.H. "
GowUng Strathy&Henderson;Brett, J. Thomas
Green Energy Coalition {GEC);Poch, David
GreenEnergy Coalition ·GEC·;Mlllyard, KaI "
Hicks "Morley Hamilton Stewart Storie LLP;Green, Andrew
Hydro One Networks Inc.;MacDonald, Glen
Industrial Gas UserAssoclation;Foumler, Peter L.
Kllppensteln;Klippensteln, Murray
Mlrant Americas Energy Marketing Canada Ltd.;Boucher-ehen, Suzanne
Natural Gas Speciallst;Stacey, Jason F.
Natural Resource Gas Llmlted;Blake, William K. "
Ontario Energy"Savings Corp. ·OESC·;Hamiiton, James R.
PanCanadian Petroleum Ltd.;kohler, Paul
Pollution ProbeFoundatJon;Glbbons, Jack
Public InterestAdvoca.c:j Centre ·PlAc-;Janlgan, Michael
Sithe Energies Canadian Development,ltd.;Cramer, Duane

........8likeman,.Ellloi;Bmwn, David M.
Suncor InciSunoco Ino.;Schlrattf, Amell
TheCanadian Mari~acturers and Exporters ("CME");Rowan, Malcolm
The Enterprise Canada Group Ino.;P~rdue, Richard
TransCanada PlpeUnes Umited;Haynal, Tibor
TransCanada PipeUl1es Umlted;Bartiett, Jim
TransCanada PlpeUnes Umlted;Davidson, Jeffrey K
Union Gas Umited;Anderson, lynda

.-Vennant Energy Investment CorporatJon(VEIC);Neme, Chris
WelrFoulds LLP./ Barristers & SQlicitors;Warren, Robert B.
Wilson, VlJkelich;Mondrow, Ian A.

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 19 
Page 7 of 23



Flied: 2002-01-10
RP-2001-0032
Exhibit A
Tab 27
Schedule 1
Page 1 of 11
plus Appendices

REVISED LATE PAYMENT PENALTY PROPOSAL
JANUARY 2002

Summary of the Evidence

Enbridge Consumers Gas, ("the Company" or "EGG") proposes a new Late Payment

Penalty ("LPP~), as well as changes to the presentation of charges on its bill, to ensure

that the effective annual rate of interest associated with this charge will not exceed the

rate of 60% referred to in Section 347 of the Criminal Code. The Company requests the

reduction of the LPP percentage from the current 5% to 2%. This reduced percentage

would still be levied as a one-time fee on the unpaid portion of the current. month's

charges. The Company is also seeking Ontario Energy Board ("Board") approval for

establishment of a Late Payment Penalty Variance Account for the 2002 test year. This

is an interim solution and the Company expects to bring forward its final proposal in a

future proceeding.

Reason for This EvidenCE!

By letter dated October 4,2001, the Board instructed Enbridge Consumers Gas to

review it~ LPP policies in the context of its fiscal 2002 rate case. (Similar letters were

sent to the other Ontario natural gasdistributors.) Also, on December 3,2001 t the

Ontario Court of Appeal issued a decision in the matter of Gordon Garfand v. The

Consumers Gas Company Ltd., in which it dismissed the Garland claim. The Court of

Appeal decision contained a statement that "the Board will need to address an

altemative mechanism for applying late payment penalties forthwith".

Witnesses: A. J. Knautz
S. H. McGill

~NBR'OGE- -
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GEB Proceedings

In EBAO 302 -11, the Board approved a 5% LPP to be charged by the Company to

customers whose bills were outstanding beyond a ten day grace period. The decision

of the Board in that case discussed the purpose of the LPP and referred to the LPP as

"a well established and practical device in widespread use in Ontario and els8'Nhere to

encourage prompt payment of utility' bills". The Board observed that, although interest

charged on overdue accounts has theoretical appeal, "it gives little incentive to payby a

named date, gives little weight to collection costs and seems complicated".

In 1978, the Minister of Energy made a statement in the Ontario Legislature about

public utility credit, collection, and cut-off practices (Statement To The Legislature By

The Honourable James A. C. Auld Minister of Energy on Public Utilities Credit.

Collection and Cut-off Practices November 21,1978). This statement indicated that a

task force of representatives of Ontario public utilities had worked in consultation with

the Ministry of Energy to develop a set of guidelines dealing with credit, collection. and

cut-off practices. The Minister said in the legislature that it was his hope and

expectation that the guidelines would be adopted by most of the public utilities over the

course of the following few months.

The Minister's statement indicated that late payment charges should not be imposed if

payment is mailed within 16 days of the billing date and should not exceed 5%. In

EBRO 369-11, the Board approved changes to certain rate schedules so that, in

accordance with the guidelines, the time period before a LPP would be charged by the

Company was changed from 10 to 16 days.

Witnesses: A. J. Knautz
·S. H. McGill

-e:;NBRIDGE,,--_..._-- ,...--
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The Decision with Reasons in EBRO 452 contains a lengthy discussion of LPPs. In that

case, the subject was added to the Issues List at the request of a customer, who raised

a number of points about LPPs, as described in the Decision. The Company argued

that there was no good reason to interfere with the existing practice, but that, if the

Board was convinced that changes were necessary. the Board should make a

recommendation to the Ministry of Energy that the task force be reconvened.

In the EBRO 452 Decision, the Board stated its "position that the guidelines ought to be

followed unless there is good reason to change them". The Board went on to say:

While the Board may be prepared to support a recommendation to the Ministry of Energy
that the task force be reconvened. as proposed by Consumers Gas, the Board would
need to be convinced beforehand that there was a considerable body of informed public
opinion that such a review is justified. On the basis of this case. which heard evidence
put forward by the Public Interest Advocacy Centre on behalf of only one member of the
consuming public. the Board remains unconvinced that such a review can be supported
at the present lime.

In conclusion on this subject, the Board said that the Company's late payment policy

would remain unchanged.

In light of the Supreme Court of Canada's 1998 decision in the action commenced by

Mr.·Garland (see below in "Legal Proceedings"), the Board issued a document dated

January 30,2001. This document stated that it was appropriate for the Board to review

its policy with respect to the setting of late payment penalties. Board 8taff sought

stakeholder input on this issue through the issue of a discussion paper titled "Electricity

"& Gas Distributor Late Payment Charge Policy", This discussion paper was posted on

the Board's web site on April 4, 2001.

Witnesses: A. J. Knautz
S.H.McGiII

'tJNBRIDGE- -
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Enbridge Consumers Gas responded to the Board Staff Discussion Paper on April 18,

2001 and supported the consideration of alternative LPP methods.

On October 1, 2001 , having considered the recommendations of staff and the

comments of stakeholders, the Board required electricity distributors to review their late

payment policies and to establish collection policies in accordance with common

commercial practices for overdue payments . This review was to reflect the time-value

of money and be consistent with the requirements of the Criminal Code, Section 347.

These requirements were contained in amendments to the Electr'-city Distribution Rate

Handbook, which the Board sent to Enbridge Consumers Gas along with a letter dated

October 4, 2001. The Board stated in the letter that it expected Enbridge Consumers

Gas to review its late payment policies in the context of its fiscal 2002 rate case.

Legal Proceedings

The action by Mr. Garland referred to above was commenced against The Consumers'

Gas Company Ltd. on April 25, 1994. Mr. Garland claims that LPPs charged by the

Company are contrary to Section 347 of the Criminal Code. His claim is framed as a

proposed class action on behalf of all customers of Consumers Gas who have paid or

been charged late payment penalties since April 1. 1981.

On February 13, 1995, Justice Winkler granted summary judgment on a threshold issue

in favour of Consumers Gas dismissing the proposed class action lawsuit . He held that

Section 347 of the Criminal Code does not apply to the late payment penalties. On

September 19, 1996, the Ontario Court of Appeal dismissed an appeal by Mr. Garland

from the decision of Justice Winkler.

Witnesses: A. J . Knautz
S. H. McGill
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The Supreme Court of Canada granted leave to appeal to the plaintiff and the appeal

was heard by the Supreme Court of Canada on March 23, 1998.

In its decision released on October 30, 1998, the Court allowed the appeal and set

aside Justice Winkler's judgment dismissing the action. The Court rejected the

threshold argument with respect to the applicability of Section 347 and remitted the

matter back to the trial court for determination of all other issues and for proceedings in

accordance with the Class Proceedings Act, 1992 (Ontario).

On April 14, 2000, Justice Winkler issued a decision in which he determined on a

number of grounds that the plaintiffs action could not succeed. He again granted

summary judqment in favour of Enbridge Consumers Gas dismissing the proposed

class action lawsuit.

In March 2001, the Ontario Court of Appeal heard an appeal by the plaintiff from the

second decision of Justice Winkler and on December 3, 2001, the Ontario Court of

Appeal issued a decision in which it upheld the dismissal of the action. This decision

contained a statement that the Board will need to address an alternative mechanism for

applying late payment penalties.

Present

Enbridge Consumers Gas has been studying two alternative approaches to the LPP in

response to the decisions of the Supreme Court of Canada and the OntarioCourt of

Appealand the instructions of the Board. In either case, the Company proposes to

redefine the "Due Date" indicated on the Enbridge bill, which entails revision 'of the stock

bill form. The Company proposes to redefine the "Due Date" because comments made

Witnesses: A. J. Knautz
S.H.McGiII

'&JNBRIDGE
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by the Supreme Court of Canada suggest that the MOue Daten determines the point in

time at which the calculation of the equivalent annual effective interest rate begins.

Enbridge Consumers Gas proposes to modify the wording on the face of the bill so that

it will be similar to the wording used by Union Gas. The phrase "Bills are due when

rendered" will appear on the bill. The amount due when rendered will be indicated as

"Amount due now" replacing "Payable by due date". An "After" date, the date by which

a customer can pay the amount outstanding and avoid a LPP, will replace the "Due

date", and the "Pay" amount, the amount owed if the current gas charges are not paid

by the "After" date, replaces "Payable after due date". See Appendix 1 for an example

of the draft revised bill form.

As a result of making these changes on the bill, the effective annual interest will be

based on the period from the billing date to the date of payment.

Option 1 - Reduce Current LPP Percentage

The first option that the Company is considering is to simply reduce the LPP fee

percentage from the current 5% to 2%. Assuming that the bill changes are adopted and

the resulting credit period consists of a minimum of 16 days, the 2% rate would ensure

that the maximum lPP effective annual interest would not exceed 60%. According to

Ashley W. Witts, FIA, FCIA of Towers Perrin (See Ashley W. Witts CV at Exhibit A,

Tab 6, Schedule 2), the maximum LPP percentage that could be charged is 2.227%

inclusive of GST, proViding that there is a 16-day period between when a bill is rendered

to when the LPP is assessed. See Appendix 2 for document titled "Late Payment

Penalties and Effective Annual Rates of Interest" confirming this information.

Witnesses: A. J. Knautz
S.H.McGiII

"tiN!:JR'DGE
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Given the nature of a one-time LPP the effective annual interest rate varies with the

length of time the account is outstanding. Under this option the effective annual interest

rate would be zero jf the account is paid within 16 days of the billing date. If the LPP

was charged on the 17'h day the effective annual interest rate would be 53.0%. The

effective annual interest rate would then decline with each day the payment is delayed

beyond this date.

The reduced LPP would be introduced concurrently with changes in the Company's

terms and conditions of billing and payment. These changes are required In order to

redefine the Company's billing transactions so that the extension of credit commences

from the date the bill is rendered, rather than the date the LPP becomes effective. Bills

will be due when rendered and the LPP will become effective 16 days after that date.

It is anticipated that reducing the LPP percentage to the 2% level effective February

2002, assuming consistent ratepayer behaviour, would reduce LPP revenue to

$7.8 million from $13.4 million in 2002. On a go forward basis this change will represent

an annualized reduction of 60%, of LPP revenue.

The Company does not believe that it will be necessary to produce a separate

communications piece to convey the details of such a change to customers. Rather the

new billing and payment terms and conditions will be set out on the reverse side of the

Company's bill form, as shown in Appendix 1, under the heading "Customer

Information". The Company's website will also reflect the changes to the LPP.

Some of the advantages of adopting this alternative inClude ease of implementation

thereby enabling implementation by cycle day one of February 2002 and a lower cost of

implementation. However, some of the disadvantages include a reduced incentive for

Witnesses: A. J. Knautz
S.H.McGiII

'tlNBRIDGEr'__.... ~_ _
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ratepayers to pay bills promptly and the fact that this option is not aligned with a

movement to a time based charge, as noted in the Board Siaff LPP discussion paper

and Section 9 of the Electricity Distribution Rate Handbook.

Option 2 - Time Based Interest Charge

The second option under consideration is the adoption of a revolving credit style Interest

charge. The charge would be based on a nominal interest charge, typically 1.5%,

applied to any unpaid balance on the customer's account at the subsequent billing date.

The calculation of a time based lPP is significantly different from that of the current LPP

and the billing system is not currently programmed to calculate such a charge for ECG.

It is estimated that this option would take at least four months to program, test and

implement.

The Company's analysis shows that if this form of interest charge was implemented for

Enbridge Consumers Gas, the Company's annual LPP revenue for 2002, assuming

consistent ratepayer behaviour, would decline by $7.5 million.

It is debatable as to whether a time based form of LPP would adequately inoent

customers to pay their bills promptly. However, its adoption would appear to be more

consistent with other consumer credit transactions. Some of the disadvantages of

adopting this alternative include a longer time period to implement, higher

implementation costs compared to Option 1, a greater need for customer

communication, and greater uncertainty with respect to its impact on customer payment

behaviour.

Witnesses: A. J. Knautz
S.H.McGiII
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Recommended Solution

Due to the Ontario Court of Appeal decision, which advised that the Board needs to

address an alternative mechanism for applying late payment penalties, the Company

proposes the adoption of Option 1 on an interim basis, effective February2002. This

will provide an immediate solution allowing the Companyand the Board to quickly

respond to the concerns expressed by the Ontario Court of Appeal. Although, the

Company's analysis is not yet completed, early indications are that a time-based

charge, as outlined in Option 2. will prove to be the preferred LPP alternative. The

Company plans to continue to investigate the implications of moving to a time-based

LPP and anticipates that it may bring forward a proposal to do so as part of its 2003 rate

application.

Potential Impacts of Late Payment Penalty Change

Determining the potential financial impacts of applying a LPP change is a complex task

and Enbridge Consumers Gas does not have experience upon which it can draw in

order to assess all of the rate implications of options other than the traditional 5% LPP.

One of the benefits of having the current LPP rate in place for an extended period of

time is that it has been a consistent factor in terms of influencing customer payment
..- . . . . . _. . . .- ... ". - .. - . .._- - . ..

behaviour. As such, the Company has not had to consider its variability when

forecasting collection expenses. arrears levels, bad debt expense, and LPP revenues

each year.

In changing the LPP, the Company is unsure as to the future impact on customer

payment behaviour. As a result, assumptions must be made to forecast LPP revenue,

working cash requirements, bad debt expense, and credit and collections expenses.

Witnesses; A. J. Knautz
$. H. McGill
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The tFP revenue impacts discussed in the options noted above assume consistent

ratepayer behaviour. In order to develop a full understanding of the impact of changing

the LPP, consideration will have to be given to how the LPP works in concert with other

credit and collection policies and practices to influence customer payment behaviour. A

true understanding of the impact of changing the lPP will only come with experience.

Other cost implications include the cost of reprogramming billing and customer

information systems, administrative costs including incremental costs associated with

acquirlnq updated stationery and disposing of old stationery, and customer service

representative training.

2002 Late Payment Penalty Variance Account ("2002 LPPVA")

The Company proposes to establish a 2002 LPPVA to record the effect of reducing the

LPP percentage from 5% to 2%, along with the other cost impacts stemming from such

a change. This variance account would capture for the period beginning February 2002

to September 30, 2002, the LPP revenue variances between actual 2002 LPP revenue

and the forecast LPP revenues, which underpin the revenue rates to be charged in

2002 . The 2002 LPPVA would also capture the implementation costs associated with

this change.

To the extent that they can be quantified, the 2002 LPPVA will capture related financial

impacts resulting from the lPP change. Examples of such financial impacts include

costs associated with higher working cash requirements needed to fund higher

accounts receivable balances and higher credit and collections expenses. All costs

included In this variance account will have to be substantiated by the Company and

subject to review by the Board prior to being recovered from ratepayers.

Witnesses: A. J. Knautz
S. H. McGill
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The Company proposes that the 2002 LPPVA would become effective upon the

implementation of the LPP percentage change. Further, the Company proposes that

simple interest be calculated on the opening monthly balance of this account at the

approved short-term debt interest rate. The balance of this account, together with

carrying charges, will be disposed of in a manner to be designated by the Board in a

future rate hearing.

Interim Order

Enbridge Consumers Gas accordingly requests that the Board accept its Application to

reduce the LPP percentage from the current 5% to 2%, on an interim basis, and the

establishment of the 2002 LPPVA, effective February 2002.

Witnesses: A. J. Knautz
S. H. McGill
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Ashley W. Witts, AA. F<:IA
Prlncillal •

.!

Towers Perrin

PRIVATE & CONFIDENTIAL

December 21, 2001

Me. Steve McGill
Manager Customer Support Program
Enbridge Consumers Gas
Finance Department
500Consumers Road
North York, Ontario
M2J 1P8

Dear Mr. McGill:

1100 M.IYIIl. S"tet. $<,"0 liOO
V-..vef. I.e V6I! 'Ali
604.It1-1007
f ..: S04 651·1062
f·~!I: Wln:ucp,uwers eul'l\

-

Re: late Payment Penalties and Effective Annual Rates of Interest

The purpose of this letter is to present the results of actuarial calculations to
determine the maximum Late Payment Penalties that could be levied on bills issued
to customers, for credit periods ranging from 11 days to 30 days, if the effective
annual rate of interest in each case is not to exceed 60%.

By way of background. Section 347 of the Criminal Code of Canada defines a
"criminal rate of interest" to mean "an effective annual rate of interest calculated in
accordance with generally accepted actuarial practices and principles that exceeds

..sixty per cent of the credit advanced under an agreement or arrangernent".-

Generallv Accepted Actuarial Practices and Principles

The Canadian Institute of Actuaries issued a public statement in February 1992 in
which It confirmed that generally accepted actuarial practices and principles as
referred to in the Criminal Code require the calculation of an effective annual rate of
interestcompounded annually.

-P;;NBRIDGE
""""'4"11••_"_ ,,--
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Mr. S. McGill
December 21. 2001
Page 2.

Late Payment Penalties

The loijowing table sets out the maximum late Payment Penalties (applicable to
basic charges. excluding GSn based on varying credit periods from the due date 10

the payment date. The table provides figures assuming that the credit advanced
either Includes or excludes the Goods and Services Tax (GSn of 7%.

Enbridge Consumers Gas

Maximum Lute Payment Penalty It Effective Annual

Rate of Interest Not to Exceed 60%

CreditPeriod
(Days)

11

12

13

14

lS

16

17

18

19

20

21
22

23
24
25
26
27

28

29
30

Maximum Late Paymenr Penalty

mw~g~T ~~~g~T

1.526% 1..426%

1.666% 1.557%

1.806% 1.688%

1.946% 1.819%

2.086% 1.950,},.

2.227% 2.081%

2.36B% 2.2130/.

2.509% 2.344%

2.650% 2.476%

2.791% 2.608%

2.932% 2.741%
3.074% 2.873·/a
3.216% 3.005%
3.358% 3.138%
3.500% 3.271%

3.642% 3A04%
3.785% 3.5370/.

3.928% 3.671%

4.070% 3.804"1.
4.214% 3.938%

~N~RIDGE_
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Mr.S.McGill
December 21,2001
Page 3.

10wen&"ri::..·n:...- _

It should be rioted that for practical purposes, we have limited the Late Payment
Penalty rates ,0 3 decimal places. With this degree of precision. and to ensure that
the effective annual rate of interest does not exceed 60% for any of the credit periods
shown above, we have also had to limit the maximum effective rate of interest to
59.987%. If required , we can utlllze more decimal places in the calculated rates to
converge closer to 60% .

Actuarial Opinion

This actuarial opinion constitutes an integral part of this letter report regarding the
calculation of Late Payment Penalty rates and the implied effective annual rates of
interest discussed in the report.

In my opinion:

1. The effective annual rates of interest associated with the Late Payment Penalty
rates presented in this letter report do not exceed 60% for any of the credit
periods illustrated, and consequently do not exceed a criminal rate of interest as
defined in Section 34' of the Criminal Code of Canada.

2. The actuarial methods that I selected are appropriate for the purposes of the
calculations described in this letter report.

3. This letter report has been prepared, and my opinions given, in accordance with
generally accepted actuarial practices and principles and conform with the
Recommendations for the Preparation of Actuarial Reports and the Presentation
of Evidence before the Courts and other Tribunals adopted by the Canadian
Institute otA.c:tl!.ar.!~ .

Yours very truly,

AWW:mlh
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.. .
Ontario Energy
Board

Commission de l'Energle
de l'Ontarlo

EB~2001·0837

Rp·2001·0032

- IN THE MATTER OF the Ontario Energy Board
- Act, 1998, S.O. 1998, c. 15, Sched . B;

AND IN THE MATTER OF an application by The
Consumers' Gas Company ltd., carrying on
business as Enbridge Consumers Gas, for an
order or orders approving or fixing rates for the
sale, distribution, transmission, and storage of gas
effective Octobert , 2001;

AND IN THE MATTER OF an application by The
Consumers' Gas Company ltd. for an interim order
approving a revised late payment penalty, effeqtive
in February 2002.

BEFORE: Sheila K. Halladay
Presiding_Member

A. Catherina Spoel
Member

DECISION AND INTERIM ORDER

The Consumers' Gas Company Ltd., carrying on business as Enbridqe

Consumers Gas ("EGG" or the "Company" or the "Applicanf'), filed an

application with the Ontario Energy Board (the 'Board") dated September 25,

2001 (the "Application"), for an order or orders approving or fixing just and

reasonable rates for the sale, distribution, transmission and storage of gas for

ECG's 2002 fiscal year commencing October 1, 2001 ("2002 fiscal year"), or for
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such other period determined to be appropriate by the Board. The Board

assigned file number RP-2001-0032 to this Application.

By letter dated October 4, 2001 to ECG, the Board instructed ECG to review its

late payment penalty ("LPP") within the context of the fiscal 2002 rates case.

The Company filed evidence in the fiscal 2002 rates proceeding requesting the

establishment of a new late payment penalty variance account ("LPPVA"). The

issue of a revised LPP is on the Issues List in the RP-2001-0032 proceeding.

The Company filed a letter with the Board dated December 14, 2001 indicating

that it would be filing a revised LPP in response to the Board's October 4, 2001

letter and the comments of the Ontario Court of Appeal, in the matter of Gordon

Garland v. The Consumers' Gas Company.ltd. dated December 3, 2001, that

"the Board will need to address an alternative mechanism for applying late

payment penalties forthwith."

The Company advised the Board that it was studying two alternative approaches

to revising its LPP: Option 1 - reducing the current LPP percentage; and Option 2

- implementing a 'revolving credit style of LPP. ECG indicated thata February 1,

2002 implementation date should be considered the earliest date for

implementing a change. In addition, ECG reiterated its request for a LPPVA.

The Board issued Procedural Order No. 1 dated January 4, 2002 directing the

Company to file:

• a detailed description of the revised LPP;

• the effective annual rate of interest of the revised LPP, including any

payment timing assumptions;

• a detailed description of any proposed variance accounts specifying: the

nature of the amounts to be recorded, the reasons that these amounts are
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relevant in the context of late payment penalty changes, the effective date

for the variance account, and the review and disposition timetable; and

• any proposed customer communications plan, including customer service

training, website notice, on-bill or printed customer notice .

Procedural Order No 1 provided for a written proceeding, as well as Board staff

and intervenor comments or interrogatories and Company responses to the

comments or interrogatories. The Board assigned number EB-2001-0837 to the

proceeding.

"ECG filed its proposal for a revised LPP on January 10, 2002. As a part of the

revised LPP, ECG requested the following approvals of the Board:

• a reduction in the LPP percentage to be levied as a one-time fee on the

unpaid portion of the current month's charges from the current 5% to 2%;

and

the establishment of a LPPVA for the 2002 test year.

ECG noted that this proposal was an interim solution and the Company expected

to bring forward its final proposal in a future proceeding.

Board staff and the Consumers Association of Canada ("CAC") submitted

interrogatories and the Vulnerable Energy Consumers Coalition (''VECC'')

submitted interrogatories and comments. On January 23, 2002, the"Company

responded to the interrogatories and comments.

Revised late Payment Penalty

The Company clarified that under the revised LPP, the customer would not be

penalized if the account was paid in full within 16 days follOWing the rendering of
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a customers bill. A one-time penalty of 2% on the unpaid portion of the current

month's charges would be effective on the 17th day from the date of rendering

the bill. ECG provided the Board with expert actuarial evidence confirming that

the maximum annualized interest rate of the revised lPP is equivalent to 53%.

" .,. '.

The Board observes that while neither ot.:tbe responding intervenors objected to
. ...~~~ .

the 2% LPP, VECC questioned why the rate should not be 1.5% given that the
a ' , . \ '

Company's alternate proposal, the revolvfng credit method, used a 1.5% interest .

rate. The Company responded that since the revolving credit method is a time

based-charge, it is not comparable to a orie-time penalty.

Based on the evidence, the Board finds itia:t the proposed one-time penalty of

2% to be levied on the unpaid current mdi1ih's charges is acceptable on an

interim basis. · ~". D · .

Late Payment Penalty Variance Accou~t_:

In response to Board Staff interrogatOries ·~.{1e. Company proposed that the

fo llowing amounts, among others, would bif8harged to the 2002 LPPVA:

The Board notes that neither CAC nor V~C.C opposed the establishment of the
. / 1: \ .. .

lPPVA. However, the Board has a numbe'tbf'concerns.
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In the RP-2000-0040 proceeding conceminq ECG!s fiscal 2001 rates, theBoard

, expressed concerns generally about the proliferation of,deferral and variance

accounts, particularly within the contextera performance based regulation

("PBR") regime. ;~ ' ;;: : : '

, One of the fundamental bases of the prospective test year rate making process

is for the utility to forecast, to the best of its 'ability, its prospective revenues and

expenses. These forecasts are tested ~bY.the other parties and"ultimately subject
. -i:::.

to final determination of the Board. While the 'Board acknowledges that the

forecasts, by their nature, are imprecise, :ins generally not appropriate to create

a variance account to insulate the utility f;6~ the consequences of an inaccurate
. : .~ .

forecast.

The forecast of the LPP revenue is not fu'h'damentally different from the other.

forecasts contained in ECG's evidence irl':the'main RP-2001-0032 rates ..

proceeding. The Board notes that ECG on January 18, 2002 filed updated

evidence to reduce its forecast of the LPP?r~venue from $1SA million to $7~8

million to reflect the proposed change in,We LPP. Consequently, the Board is

, not convinced that it is necessary to establi~h a variance account to record the

differences between the revised forecast and'actual LPP revenue.
, ,

EGG has also requested tliat the LPPVA ;tebord the implementation costs
• ' . "l" "

pertaining to billing system modifications. T,he Board notes that these costs fall

within the Targeted Operations and Maint~g~~ce Performance Based Regulation
:I f •

("Tar~eted O&M PBR") envelope. Since 'thfGariand litigation has been

proceeding for some time, the Board is oftheview that the Company should

have anticipated and planned for changes to'its LPP and that the associated
. '. ~~;: :.: . .

implementation costs must be managed by trie Company within the Targeted
: ~

O&M PBR.,
. .......

# .:~1i·i.: · # .
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The Board is concerned about the lack pfApecificity in the Company's request

that the LPPVA record "any other quantifiable incremental costs incurred by the

Company related to the change in LPP pol,ipy, such as, but not limited to;

collection costs, higher arrears, and customer education costs". The Board is

not convinced that there is a specific and measurable causal relationship

between the change in the LPP and changes in costs such as collection and

arrears. The Board is not prepared to authorize a LPPVA for any costs that are

not pre-defined and clearly measurable '. To the extent that some of these costs

are included in the Targeted O&M PBR envelope, the Board expects the

Company to manage changes in these costs.

The Board therefore rejects the Company'siequest for the LPPVA.

THE BOARD THEREFORE ORDERS THAT:
. ";:" . .

1. The one-time penalty to be applied to the unpaid portion of the

customer's current month's charqes-ls reduced from 5% to 2%. The new

rate shall be effective February 1, 2002 and shall be implemented i~ the

, Company's first billing cycle in February 2002.

DATED at Toronto, January 31, 2002:.:-

ONT-ARIO ENERGY BOARD
~ "

~11L2-r-4~
PaulS.Pudge'
Bp~rdSecretary

~~): ~ .

": ".
~; f·::!·~

. .: : ...
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JOB #044

DATE TIME
001 1/31 10:40A

Ontario Energy
" ~

p.o.eox~1$

2eIh.Floor
2000 Ycnge Street
TQRlI1lQ ONM4f'1E4
T~: 41$· ~1·1$$7
FacelmBr. 4HJ·~7656
TcIIltge: 1.fl88.6S2-.627'3

AS OF JAN 31 2002 10:42 AM PAGE. 01

ONT ENERGY BOARD

TO/FROM MODE MIN/SEC PGS STATUS
94164956072 EC~;S 01'45· 007 OK

. ~~ ~.{ ~.: l

Commlcclan de fenergle
.de I'Qntarlo ;~\y; - .
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January 31, 2002

EnbridgeConsumers Gas
500 Consumers Road
Toronto, Ontario
M2J 1P8

~....~ : .
Wrilat'sDirectune (416)440-7005 "

BY FAX.& PRIORITY POST

. i. .. •.. •

Attention: Ms. Manka O. Hare
• Director, Regulatory Affairs

~. ~ . .

LETTER OF DIREaiioN

DearMa. Hare:

Re: EnbridgeConsumers GElS .-' ) .

Fiscal 2002 R9tes N Lata Payment Penalty,'".Decision and InterIm Order
Board Ale No. EB-2001~311 RP·2001.Q032

The Boardhas issued its Decision and Interim"Order ("Order") In the abovematterand an
executed copy Is enclosed.

You are directed:

1. to Immediatelyservea copy of this Order, e1th~tpersonally, by registered mail,or by
courier, upon all Intervenors registered in BP~2001-OO32i and

2. to filewith the Boardaffidavit evidence proving tr~ aboveservice immedIately upon
completIon. -;' :c' r

Yours truly,

~ .. ::-.r .

PaulS.Pudge
Board~cretary

Ene!.

co: J. H. Farrell (Fraser MilnerCasgrain)
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Court File No.: 94-CQ-50711
ONTARIO

SUPERIOR COURT OF JUSTICE

BE1WEEN:

GORDON GARLAND

Plaintiff

- and -

ENBRIDGE GAS DISTRIBUTION INC.
(formerly The Consumers' Gas Company Limited)

Defendant

Proceeding under the Class Proceedings Act, 1992

NOTICE OF MOTION
(Settlement Approval)

The plaintiff and class counsel will make a motion to th e

Honourable Mr. Justice Cullity at Court House, 361 University Ave.,

Toronto, on Wednesday the 6th day of September 2006 at 1 0

o'clock a.m .

PROPOSED METHOD OF HEARING: The motion IS to

be heard orally.

THE MOTION IS FOR

1. an order, in the form attached as Schedule "B" to th e

minutes of settlement, as amended, filed, approving and

implementing the settlement of this class action, and ap pro vi ng
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Class Counsel's fees, and determining the amount of the

representative plaintiff's compensation; ' and

2. such other order as may seem just.

THE GROUNDS FOR THE MOTION ARE:

1 . the plaintiff and defendant have reached a provisional

settlement of this class action;

2. the proposed settlement is fair and reasonable and IS In

the best interests of the class;

3. the proposed fee for class counsel is fair and reasonable;

4. sections 12, 19, 20, 24, 25, 26, 29, and 32 of the Class

Proceedings Act; and

5. such further and other grounds as counsel may advise.

The following documentary evidence will be used at the

hearing of this Motion:

1.

amended;

2.

3 .

4 .

The minutes of settlement dated 19 July 2006, as

The affidavit of Gordon Garland;

The affidavits of Dorothy Fong;

The consent of the United Way of Greater Toronto;
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The pleadings and proceedings herein ; and

Such further and other material as counsel may advise.

25 Au gust 2006

MCGOWAN & COMPANY
Barristers & Solicitors
Suite 1400,
10 Bay Street
T oronto, Ontario
M5J 2R8

Mic hael McGow an
Tel: (416) 363- 2239
Fax: (4 16) 363-1875

Dorothy Fang
Tel. (416) 350-2182
Fa x (416) 363-1875

Gabrielle Pop-Lazic
Te l. (4 16) 363-2 182
Fax (4 16) 363-1875

To:

Aird & Berlis LLP,
BeE Place,
Suite 1800, Bo x 754,
181 Bay Street,
T oronto, Ontario,
M5J 2T9,

.lohn Longo
tel. 416- 865-7785
fa x 416- 86 3-1515

FRASER MILNER CASGRAIN LLP
Barristers & Solicitors
P. O. Box 100
1 First Canadian Place
Toronto , Ontario
M5X 1B2

Barbara L. Grossman
Tel (4 16) 863-4417
Fax (4 16) 863-4592

Christopher D . Woodbury
Tel (416) 863-4773
Fa x (416) 863 -4592

Counsel for the Class

Solicitors for the Defendant
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Sack Goldblatt Mitchell
Suite 1130 , Box 180
20 Dundas St. W.
Toronto , Ontario

Sean Dewart
tel. 416-977-6070
fa x 416-591-7333

Personal Solicitors for Gordon Garland
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Court File No.: 94-CQ-50711
ONTARIO

SUPERIOR COURT OF JUSTICE

BETWEEN:

GORDON GARLAND

Plaintiff

- and -

ENBRIDGE GAS DISTRIBUTION INC.
(formerly The Consumers' Gas Company Limited)

Defendant

Proceeding under the Class Proceedings Act, 1992

AFFIDAVIT OF DOROTHY FONG
(Settlement Approval Motion)

I, Dorothy Fong, of the Town of Markham, MAKE OATH

AND SAY:

1. I am one of the solicitors for the plaintiff in this action

and as suc h h av e knowledge of the matters to which I h ereinafter

depose.

Background

2. This action arose from the practice of The Consumers'

Gas Company Limited ("Consumers Gas"), similar to the practices 0 f

most other gas and electric utilities III Ontario, of charging a 5% late

payment penalty ("LPP") on its bills. For residential customers the
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5% LPP was charged if the bill was paid more than 16 days after it

was rendered. For commercial customers, it was 10 days.

3. S. 347 of the Criminal Code prohibits collecting interest

at a rate over 60% per annum. The plaintiff believed that the LPPs

collected by Consumers Gas frequently violated s. 347 of the

Criminal Code.

4. The plaintiff retained Fraser & Beatty, as it then was, to

provide an OpInIOn, and perhaps, to represent him in an e n sui n g

class action. Copies of the retainer agreement dated February 14,

1994, and addendum #] dated February 21,1996 and addendum #2

dated October 29, 1998 are attached collectively as Exhibit " A". (As

discussed below, addendum #3 dated August 18, 2006 is attached

separately as Exhibit "L".)

5 . Fraser & Beatty prepared an opinion letter dated April

11, 1994, a copy of which is now produced and shown to me an d

marked as Exhibit "B" in a separate privileged brief of documents.

6 . After reviewing the opinion , the plaintiff decided to

commence a class action, and Fraser & Beatty agreed to act as Class

Counsel. (In Augu st 1995 Mr. McGowan left Fraser & Beatty and

established his own firm, McGowan & Associates, which became co

counsel for the plaintiff.)

7 . Thi s action was commenced on April 25, 1994.

copy of the statement of claim IS attached as Exhibit "C".

copy of the statement of defence IS attached as Exhibit "D".

8 . The plaintiff sought and obtained funding from the Class

Proceedings Committee . After funding was obtained, the plaintiff

brought motions for certification , summary judgment, and a
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preservation order. The defendant also brought a motion for

summary judgment to dismiss the action.

9. After cross examinations, the motions were scheduled

for hearing in January 1995 before Mr. Justice Winkler. The hearing

took about 4 days. Although all issues had been briefed in the

factums, Justice Winkler did not find it necessary to hear argum ent

regarding certification or the preservation order. He decided he

would hear argument in connection with the summary judgment

motion only on the " threshold issue" of whether s. 347 of th e

Criminal Code applies to the LPPs.

1995 Dismissal of Action

10. On February 13, 1995 Justice Winkler issued r eason s

granting Consumers Gas' summary judgment motion and dismissing

the case on the basi s that s. 347 did not apply to the LPPs.

1 1 . After some further interlocutory proceedings in both th e

Ontario Court (G eneral Di vision ) and the Court of Appeal , th e

appeal fr om the dismi ssal of th e action was heard by D oherty ,

Abella and Charron JJ.A. on September 12, 1996

12 . On September 18, 1996 the Court of Appeal released its

unanimous decision di smissing the appeal , again on the basis of th e

threshold qu estion.

1 3. The pl aintiff then sough t and obtained leave to appeal to

the Supreme Court of Canada. That appeal was heard on March 2 3,

1998 . On October 30, 1998 the Supreme Court of Canada issu ed its

reasons for decision allowing the appeal , with one dissenting judge ,

deciding the threshold question in favour of the plaintiff and
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remitting the case back to the Superior Court for further

proceedings.

14. The parties then proceeded with the balance of the

motions for summary judgment and the motion for a preservation

order, which were heard by Justice Winkler over 8 days in March

2000.

2000 Dismissal of Action

15. On April 19, 2000 Justice Winkler issued reasons

dismissing the case .

16 . The plaintiff agam appealed to the Court of Appeal and

the appeal was heard on March 7 and 8, 2001 by McMurtry C.J.O.

and Borins and MacPherson JJ.A.

17. On December 3, 2001 the Court of Appeal released its

decision dismissing the appeal. Justice Borins dissented , and would

have allowed the appeal.

18 . The plaintiff again sought and obtained leave to appeal

to the Supreme Court of Canada. That appeal was heard on October

9, 2003. On April 22, 2004 the Supreme Court of Canada issued

unanimous reasons for decision allowing the appeal.

Status After Second Supreme Court of Canada Decision

19. The decisions of the Supreme Court of Canada essen tially

determined the liability issues in favour of the plaintiff. Th e

remammg Issues included (1) whether the case should be certi tied

as a class action, and (2) the amount of damages to which the class

was entitled. There were many aspects to the quantification 0 f

damage issues including:
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(a) IS the defendant entitled to retain the first 60% of an UP

which ex ceeded 60%?

( b ) if the defendant were so entitled, should the first 60% b e

ca lc ulated using a "linear" method or a "non-linear" method ?

(c) what is the correc t star t date for the cal culation of th e

interest rate represented by a particular LPP. In parti cular, is it:

( i) the date gas was delivered ,

(ii ) the date the bill wa s issued ,

(i i i) the date the bill was received by the cus tomer, or

( i v) the "due date" sta ted on the bill?

( d ) in calc ula ting the interest rates, sho uld the noti onal

princ ip al be only the gas charges show n on the bill, or also o t he r

charges such as hot water he ater rental s?

(e) sho uld the interest ra te be ca lc ula te d over the e n ti re

tim e perio d the customer in questi on was a cus tomer?

(f ) more ge nera lly, should mon th s when no credit w a s

advanced , or with respect to which no lPP was charged, be used t o

calcula te the interest rates ?

20 . It was co mmon gro und th at the defendant had co 11 ec te d

abou t $74 million III LPPs bet ween the time the ac tion was

commenced in 1994 and the time that the 5% LPP was ab oli shed in

early 2002. D epending how the calc ula tio n Issues were d eterm i ned ,

the result could be that a large majority of the $74 million should b e

refunded , or that virtuall y none of the $74 million should b e

r efund ed .

2 1 . Th e plaintiff beli eved that the 2% LPP in effec t from ea r ly

2002 until October 2005 occas ionally vio lated s. 347 of the Crim ina l
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Code . However the aggregate amount of refunds regarding such

violations would be very modest and the parties did not go to th e

expense of obtaining and analyzing a data sample covenng th at

period.

Further Proceedings in 2004

22 . On or about July 16, 2004 the plaintiff served a mot ion

for certification, judgment on the common Issues and an order

fixing the costs awarded by the Supreme Court of Canada.

23. On or about September 20, 2004 the plaintiff served a

motion for leave to file additional evidence. The evidence had two

purposes: (1) to complete the evidentiary record by putting before

the Superior Court the additional evidence which had been filed 1 n

the Court of Appeal or the Supreme Court .of Canada, and (2) to

show that the plaintiff had incurred LPPs after April 1994 in order to

show that Mr. Garland has a valid cause of action (as the Supreme

Court of Canada had held that the defendant had a defence for LPP3

charged prior to April 1994).

Settlement Negotiations

24 . From the outset of the litigation in 1994, the plaintiff

expressed a willingness to negotiate a settlement. The plai ntiff ' s

litigation plan filed on the 1994 motion [or certification stated in

part:

"(e) Settlement
We propose an offer to settle be served and that

settlement negotiations be conducted with the defendant fro m
time to timc.

If it appeared worthwhile, the plaintiff would be willing
to participate in non-binding ADR efforts. "
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25. The plaintiff served offers to settle dated September 15 ,

1994 and July 19, 2004. However. no significant settlement

discussions occurred until 2004. On August 18, 2004 Jus tice

Winkler conducted a case conference and encouraged the parties to

try to settle the additional evidence and certification issues. The

parties made progress III that regard . A consent order dated

October 6, 2004 was obtained regarding the additional evidence. A

mediation regarding the certification Issues was scheduled by

Justice Winkler for December 1, 2004.

26. Although the December 2004 mediation was for th e

certification motion, it became clear that it might be possible to

reach a settlement of the entire case if there was more mediation .

At the December 2004 mediation it was agreed that the defendant

would provide a random sample of its billings records together with

an estimate of the damages prepared by the defendant 's experts.

The plaintiff's experts would then review the data and th e

defendant's damage estimates and prepare calculations on behalf 0 f

the plaintiff. A further mediation with Justice Winkler would be

arranged at that time.

27. On or about January 24, 2005 the defendant provided

the data sample and its experts ' damage calculations.

28. The data sample included about 6,000 billing records.

Each of those records covered a 4 month time period and usually

included all activities on those customers ' accounts . Each record

had up to 118 pieces of data. The data sample was contained in a

spreadsheet with 6,000 rows and 118 columns.
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29. The plaintiff retained 2 actuaries to assist with th e

damage calculations. Most of the work was done by Prof. Frank

Reynolds of the University of Waterloo. Some additional work was

done by David Brown of Eckler Partners Ltd . Unfortunately, Murray

Segal, who had provided actuarial evidence for the 1994 motion for

summary judgment, had died while the litigation was pending.

30 . In addition to the 2 actuaries mentioned above , th e

plaintiff retained CRA International and In particular Prof. Adonis

Yatchew a Professor of Economics at the University of Toronto and

Senior Consultant at CRA International. The role of Prof. Yatchew

and his team at CRA International was to assess th e

representativeness and reliability of the sample provided by the

defendant, to advise regarding extrapolating the results of the d a t a

sample to the roughly 8 year period over which damages were to be

calculated, and to assist with technological issues affecting the use

of the data (e .g. "translating" old data into a currently us eable

format).

31. The data sample was much more complicated th a n

anticipated. Prof. Reynolds had to review each of the 6,000 re cord s

and group together those having similar payment patterns. He

identified over 138 distinct payment patterns. Each pay men t

patt ern required a somewhat different application of the very

complex actuarial formula used to calculate interest rates (a copy 0 f

the actuarial formula and standards IS attached as Exhibit "E").

Moreover, about 1859 records could not be used primarily becaus e

of missing information.
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32. Prof. Reynolds also had to "reverse engineer"

defendant's damage calculations to attempt to understand

detect errors m the defendant 's methodology.

33. Prof. Reynolds had to discuss legal Issues with Class

Counsel (usually myself or Mr. McGowan, who has a B. Math. degree

from the University of Waterloo) regarding many of the payment

patterns and calculation issues.

34. Prof. Yatchew analyzed the sample data to determine the

extent to which the data was statistically reliable for the purposes 0 f

damage calculations. Prof. Yatchew considered whether the sam pI e

data was randomly collected and representative of the underlying

population of bills. Prof. Yatchew also compared the sample d a t a

with many years of hi storical payment patterns demonstrated 1 n

evidence filed before the Ontario Energy Board by Consumers Gas.

Prof. Yatchew also examined the consistency of the sample data with

seasonal pa yment patterns.

35. Prof. Yatchew proposed adjustments to the sample d a t a

to re-wei ght the damage calculations as a result of problems he

detected and to be consistent with the historical payment patterns .

36. The analysis by the plaintiff's experts took much longer

than expected. The results of their analysis, including a CD with

details of Prof. Reynolds' calculations , were provided to the

defendant on or about August 25, 2005.

37 . The defendant then had its experts review Prof. Reynold s '

and Prof. Yatchew's work. It provided its response on or about

December 20, 2005 . The plaintiff's experts and counsel then had to

review and analyze the defendant's work. The plaintiff provided
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fur ther comments, and a CD of data, by letters dated February 21,

2006 and March 17, 2006 .

2006 Mediation

38 . In the meantime, a further mediation

Winkler was scheduled for April 18 and 19, 2006.

exchanged extensive mediation briefs addressing

quantificati on Issues .

39 . It became apparent during the April 18 and 19 mediation

that the parties were very far apar t in their views of the s e tt l e m e n t

va lue of the case . At the conclu sion of tho se two days of m edia ti o n,

the medi at or made a recommendation to both sides whi ch wo ul d

requHe substantial movement from each party , but which , if

accepted, would form the basis for further negotiations. If ei th er

p arty rejected the recommendation , there would be no point in

further ne gotiations , and the litigation would proceed . A further

appo in tment wi th Ju sti ce Winkler was obta ine d for May 25, 2006.

4 0. In the event no further m ediation had been possible 0 n

May 25, 2006, the pl aintiff intended to proceed with his motion for

ce rtif ica tio n. On or about May 19, 2006 the plaintiff served a n oti c e

of return of motion bringing on the cer tifi ca tion motion for hearin g

on May 25, 2006 . However, it was possible to proceed with th e

med iati on , and th e certification moti on was deferred .

41 . At the end of the May 25, 2006 mediation meeting, n o

settlement had been reached , and no further offers had been

exc hange d . As a last ditch effor t to procure a se tt le men t, th e

mediator mad e a re commendation to both parties, which if a c c epted

by both parti es would result in a settlement.
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42. On or about June 9, 2006 the parties reached an

agreement on the basic monetary terms of the settlement. However

certain non-monetary issues, including the details of the cy pres

distribution, remained to be resolved.

43. Ultimately, minutes of settlement dated July 19, 2006

were signed. A true copy is attached as Exhibit "F". The minutes

were amended to change the provisions dealing with notice to the

class if the settlement is approved. A true copy of the Amendment

to the Minutes of Settlement dated August 23, 2006 is attached as

Exhibit "G".

Negotiation of Agreement re Class Counsel Fees

44. In tandem with the negotiations between the plaintiff an d

defendant regarding the overall settlement, and with the assistance

of comments from the mediator, the plaintiff and Class Counsel

negotiated Class Counsel's fee.

45 . Initially, Class Counsel's VIew wa s that their fee should be

based on a multiplier of 4.8 which was the multiplier awarded by th e

court in Hislop v. Canada. Class Counsel were of the view that th e

present ca se was the most diffi cult and risky class action to date 1 n

Canada, and deserved a multiplier not less than that awarded 1 n

Hislop v. Canada. Class Counsel's estimated docketed time was

about $4 million, and a multipli er of 4.8 would produ ce a fee 0 f

about $19.2 million.

46. However, as the negotiations with the defendant

proceeded , it became clear that a fee of $19.2 million would be a

very high proportion of the amount of money being paid under th e

settlement. Also , the mediator was critical of a multiplier of 4.8 .
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47. Class Counsel then indicated that a multiplier of 4.0

would be acceptable (based on the Court of Appeal 's comments in

Gagne v. Sil corp (1998), 41 O.R. (3d) 417 (C.A. )). That would

produce a fee of about $16 million.

4 8 . As the negotiations with the defendant proceeded , it

became clear that a fee of $16 million would likely be over half of

the money being paid under the settlement. At this point it was

suggested to Class Counsel that it would be appropriate to notionally

transfer some of their dockets from this case to the Pichette v.

Toronto H ydro case. If the amount notionally left on the Garland

docket after the notional transfer was one quarter of the portion of

the Garland se ttlement earmarked for fee s, then Class Counsel

would receive a fee equivalent to a multiplier of 4 on the ti m e

notionally left on the do cket for this case, and have the possi bi l i ty

of obtaining a multiplier of 4 on the time notionally transferred to

th e Toronto Hydro case .

49 . (Class Counsel III this cas e are also Class Counsel in thi s

cornpamon case against Toronto Hydro. That case was commenced

on April 28, 1994 about 3 days after the case at bar. In 1998 a

sec ond action against Toronto Hydro , this time as a repre sen ta ti ve

of a defendant class, was commenced with the intention that it be

conso li da te d with the first action against Toronto Hydro. Th e c l a i m

wa s similar, but not identical, to the case at bar. Comparatively little

tim e was docket ed to the Toronto Hydro case. Rather the case at

bar wa s used as a test case. Because of the comp anion case against

Toronto Hydro , Toronto Hydro intervened in the case at bar and

participated 111 the 2000 motion for summ ary judgment before
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Justice Winkler, the 2001 appeal to the Court of Appeal, and the

2003 hearing in the Supreme Court of Canada.)

50. Class Counsel accepted the suggestion that some time be

notionally transferred from the case at bar to the Toronto Hydro

case. In doing so they have taken the risk that (a) there may be no

recovery in the Toronto Hydro case, (b) the amount of recovery

may not be sufficient to support a fee equivalent to a multiplier of 4

on the time notionally transferred to the Toronto Hydro case, an d

(c) the court considering approval of Class Counsel's fees in the

Toronto Hydro case may not approve a fee based in part on th e

notional transfer of time from the Garland case to the Toronto

Hydro case.

51. Agreement on an appropriate fee was important to Mr.

Garland. He was aware that Class Counsel intended to request a

multiplier of 4.8 as had been awarded in Hislop v. Canada . He was

made aware that the Court of Appeal had approved multipliers as

high as 4 in its decision in Gagne v. Silcorp. If the overall amount 0 f

the settlement had been as much as originally hoped, Mr. Garland

would have agreed to a fee based on a multiplier of 4 or 4 .8

provided it did not exceed the amount paid to the class. However,

with the amount of the settlement to be in the $20 million to $ 3 0

million range,Mr. Garland indicated that he would have difficulty

approving a settlement which simply allowed the court to set the

legal fee based on a multiplier. Under that sort of settlement, if the

court set a fee based on a multiplier of 4 or 4.8, there would be

little left for the class members. The risk of such an outcome was

unacceptable to Mr. Garland and was addressed in the medi a tor's
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final settlement recommendations to both parties including setting a

fixed amount for legal fees, etc .

52. Class Counsel's agreement to a fee equivalent to a

multiplier of 4 and acceptance of the suggestion to notionally

transfer some time to the Toronto Hydro case solved the pro blem.

That permitted a settlement which guaranteed $9 million would be

distributed to, or for the benefit of, the class . That was acceptable

to Mr. Garland.

53. With respect to the defendant's settlement position, I am

advised by John Longo, counsel for the defendant, and believe , th at

the defendant would simply not have agreed to a settlement for $ 2 2

million which permi tted Class Counsel to reques t a fee based on a

multiplier of 4 (i.e . about $16 million) or 4.8 (i .e. about $19 .2

million).

Settlement Approval - Likelihood of Recovery

54. As indicated above, there were many Issues relating to

the quantum of damages. If the case proceeds to trial, the amount

of damages will depend upon how the court decides those issues. In

the worst case scenano, the class would be aw ard ed virtually

nothing. In the best case scenario, the class would be awarded m 0 s t

of the $74 million plus prejudgment interest.

55 . Th ere is little or no caselaw regardin g the damage is sue s .

It is impossible to say with any degree of confidence how m u c h

would be awarded if the case went to trial.
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Settlement Approval - Amount and Nature of Discovery
Evidence

56. Extensive evidence was obtained on the cross

examinations conducted for the summary judgment motion.

However virtually all that evidence related to liability issues, not

damage issues. No discovery or cross examinations were con du c ted

regarding the damage Issues. As indicated above, during the

mediation process the defendant provided sample data to the

plaintiff. If the case proceeds to trial, a new data sample wou ld

have to be obtained for use at trial because (a) the existing sample

was obtained only for purpo ses of the mediation , and (b) the

plaintiff's experts have concerns about the representativeness of

that sample.

57. The defendant is regulated by the Ontario Energy Board

("OEB") and makes regular filings with the OEB. Throughout th e

case , Class Counsel conducted an extensive review of many years'

filings with the Ontario Energy Board , which contained a great deal

of financial information, including annual revenue from 1a te

payment penalties and some data regarding customer payment

patterns. That information greatly assisted the plaintiff.

Settlement Approval - Key Terms of Settlement

58. The settlement provides for a total payment of $ 2

million for partial indemnity costs, in addition to the $825,000

previously paid for partial indemnity costs. It also provides for

payment of damages and interest In the sum of $19,175,000 of

which $1 ,917,500 would go to the Class Proceedings Fund ,

$8 ,257 ,500 would be applied to legal fees, disbursements , GST and
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the Class Representative's compensation. The balance of $9 million

would be distributed on a cy pres basis by way of endowment to the

Winter Warmth Fund operated by the United Way or other United

Way charities.

59. In the plaintiff's revised litigation plan filed on the

certification motion in 2004 (a copy of which is attached as Exhibit

"H") , the plaintiff's plan was to program the defendant's computer

to calculate the precise individual refunds for customers whose

billing data was available. (With over 1 million customers who

receive monthly bills, the total number of bills during the 8 year

period is over 96 milli.on.) Those amounts would then be distributed

by credi ts on the customers' bills, by mailing cheques to their ]as t

known addresses , or through a claims filing process . To the extent

individual billing records were not available, the plaintiff proposed

the court conduct an aggregate assessment of damages.

60. During the mediation process it became clear th at

individually tailored damage awards would be very difficult to

accomplish. First, Prof. Reynolds' review of the data revealed over

138 different fact situations all of which would have to be treated

slightly differently. It would be very difficult and expensive to

create a computer program which could calculate the amount of a

refund for all those different situations. And if, as is lik ely, new

situations were contained in the full data, which were not contained

III the sample data, the computer program would have to be revised

to account for the new situations. Moreover, a significant

proportion of the sample (about 31 %) did not have sufficient
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information to permit Prof. Reynolds to do the necessary

calculations.

61 . Second, it became clear that complete billing data was

not available for several years of the time period 10 question.

Moreover, the defendant 's computer system had changed several

times in the material time frame, and much of the data that was

available was not readily useable by the defendant's curren t

computer system.

62 . Even to the extent it would have been possible to

calculate specific individual refunds, there would be difficulty In

distributing the refunds. Many customers changed addresses 0 v er

the years , and it would not be easy to match refunds to s u c h

customers even if they were current customers. Former customers

could not be benefited by credits on their bills . A claim filing

process would be cumbersome, and the low amounts of the

individual refunds (e.g . Mr. Garland 's individual claim is less than

$100) would not make it cost effective to trace former customers

and mail cheques to them.

63 . Because of all these difficulties, ultimately, the plaintiff

agreed the damages should be distributed entirely on a cy pre s

basis.

64 . The Winter Warmth Fund operated by the United Way

and its affiliated organizations was chosen as the primary reci pi en t

for the cy pres distribution. The Winter Warmth Fund assists people

in financial trouble to pay their gas bills. Information about the

Winter Warmth Fund is contained in the list of Questions and

Answers attached as Exhibit "1". Customers who are in financial
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difficulty tend to incur late payment penalties, and therefore tend to

be class members . It is expected that class members will therefore

be among the main beneficiaries of the Winter Warmth Fund.

65. The settlement provides that the income from the $ 9

million invested by the United Way will be used first for the Winter

Warmth Fund. The 2006 budget for the Winter Warmth Fund was

about $314,000. It is likely there will be a surplus, at least in th e

near term. Any annual surplus will be distributed to regional U n i ted

Way organizations in the proportions listed in Schedule B to th e

implementation order. 85% of the surplus is directed to regional

United Way organizations within the defendant' s service area. (A

map of the defendant 's service area is attached as Exhibit "J" .) 15 %

of the surplus is directed to regional United Way organizations In

Ontario outside the defendant's service area, to indirectly benefit

class members who have moved outside the defendant's service

area . The proportions in Schedule B among the regional United Way

organizations are based on the funds raised by such organizations

according to the most recently available filings on the Canada

Revenue Agency website. One regional United Way organization was

not listed on the website , and was therefore excluded from Schedule

B.

Settlement Approval - Recommendations and Experience 0 f
Counsel

66. Mr. McGowan and Ms. Grossman are experienced

litigation lawyers. They are both certified by the Law Society as

specialists in civil litigation. Ms. Grossman 's practice focuses 0 n

commercial litigation and she has previously litigated other cases
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concermng s. 347 of the Criminal Code and has written on that topic

in the Canadian Banking Law Newsletter and in CA Maga zine. Mr.

McGowan's practice has been devoted primarily to class ac tions

SInce 1995 . They, and all other lawyers at their firms working w i th

them on this case, believe the proposed settlement is in the bes t

interests of the class and recommend it to the court.

Settlement Approval - Expense and Duration of Litigation

67. This litigation has already been underway for over 1 2

years, and has reached the Supreme Court of Canada twice. The

liability Issues have been essentially resolved. If the case IS not

sett led , the future major steps include:

( a) obtaining certification as a class action;

(b) obtaining producti on of documents and cond u c ti n g

examinations for discovery;

( c ) the plaintiff's experts would have to obtain and analyze a

new data sample . That would be a very exp ensive proc ess. Th e

expert fees to analyze the previous data sample were abou t

$242,000. The plaintiff's ability to pay the experts depends 0 n

fin an cial suppor t fr om the Cla ss Proceedings Fund. Unfortunately,

there is a risk that the Class Proceedings Fund will be wiped out as a

result of the Court of Appeal's decision in David Polowin Real Estate

Ltd. v. Th e Dominion of Canada General Insuran ce Co. (2005), 76

O.R. (3d) 161, which overruled a 2001 Court of Appeal decision

which formed the basis for over 25 class actions all of which were

financially supported by the Class Proceedings Fund. If the

requested defence costs were awarded in those cases, there is a hi gh
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probability the Class Proceedings Fund would be unable to pay for

the necessary expert evidence in this case;

(d) conducting the trial, and obtaining judgment on th e

common issues and an aggregate assessment of damages;

( e) participating in the inevitable appeal from the tri al

judgment to the Court of Appeal;

(f) participating in the inevitable motion for leave to appeal

to the Supreme Court of Canada from the judgment of the Court of

Appeal, and if leave is granted, participating in the appeal to th e

Supreme Court of Canada; and

(g) obtaining directions under s. 26 of the Cla ss Pro ceedings

Act regarding the distribution of damages , and participating in any

necessary appeals in that regard.

Settlement Approval Recommendation of Neutral Parties

68. Unlike other cases where plaintiffs have filed affidavits

from mediators opirung that the proposed settlements were

reasonable, the mediator in this case was a judge of this court. It is

not appropriate for the parties to ask a judge for such an affidavit.

Settlement Approval - Number and Nature of Objections

69. I am advised by Gabrielle Pop-Lazic (who was the contact

person named in the notice to the class of the fairness hearing) and

believe that she received about 30 phone calls or e-rnails regarding

the proposed settlement. Most of the contacts were for information

about the settlement. Two class members requested copies of th e

minutes of settlement, and they were duly sent. Ms. Pop-Lazic

explained the proposed cy pres distribution. The majority of

contacts were content with that. A small number (2 or 3 peop le )
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indi vidu alreceivingnot

affidavi t, one class me m b e r

the settlement. A copy IS

about

of this

aboutprovided written comments

attached as Exhibit "K".

71. As of the date of this affidavit, no class members have

filed formal objections to the settlement.

Settlement Approval - Good Faith

72. The proposed settlement, including the proposed fee for

Class Counsel , was negotiated in good faith and without collusion.

M r. Garland had retained personal counsel , Mr. Sean Dewart, before

the proposed settlement, including the proposed fee for Class

Counsel, was agreed.

Settlement Approval Communications with Class Members

73 . Over the 12 years this litigation has been pending, Class

Counsel and the plaintiff have heard from between 50 and 100 class

members. The class members generally contacted Class Counselor

the plaintiff at 4 times: immediately after the action was

commenced, after the first Supreme Court of Canada decision, after

the second Supreme Court of Canada decision, or after the notice 0 f

the fairness hearing was published. The class members were

universally supportive of the action, although as indicated above a

small minority (2 or 3 people) of those making contact after the

notice of the fairness hearing was published were disappointed they

would not be recei ving direct compensation.

expressed some disappointment

compensation.

7 a. As of the date
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Settlement Approval - Dynamics of the Negotiations

74 . The settlement negotiations were difficult and

2

protracted. As indicated above, the mediation process took over a

year and a half. I do not believe that any settlement would have

been reached if we had not had a mediator of Justice Winkler 's high

caliber.

Class Counsel Fee Approval

75. Mr. Garland and Class Counsel entered into addendum

#3 to the .retainer agreement recording their agreement regarding

the amount of the fee. A true copy, dated August 18, 2006, is

attached as Exhibit "L" .

7 6. Class Counsel's docketed time as of August 18, 2006

totals 11,040.7 hours with a docket value at regular docket rates 0 f

$4 ,036,507 .70. Table 1, on the next page , shows the docketed time

broken down into the 7 major phases? of this action.

77 . As shown in Table 1, considerably more time was spent

in "Round 2" of litigation (i.e. Summary Judgment #2, Court 0 f

Appeal #2 and SCC #2) than in Roundl. There were several reasons

for this. First, the legal issues involved were considerably more

numerous and complex and were sometimes very o b s c ur e". Second,

there were intervenors (Toronto Hydro throughout Round 2, and

N.B. The title of each phase is based on the dominant activity taking place during
tbe time frame indicated. The dominant activity was not necessarily the only activity.
The cut off dates have been chosen based on the dominant activity and do not correspond
precisely with the dates of the various reasons for decision.
3 For example, the defendant and/or an intervenor relied on the "de facto doctrine"
most famously applied in Reference re Manitoba Language Rights, [1985] 1 S.C.R. 721.
Similarly, the defendant and/or an intervenor relied on s. 15 of the Criminal Code, a
provision which apparently dates back to the Wars of the Roses and protects persons
whose obedience to the Monarch de facto might otherwise constitute treason.

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 21 
Page 26 of 41



-2 3-

U nion Gas, th e Attorney General for Canada, and the A ttor n ey

General for Saskatch ewan at the sec #2 phase). As sho wn in Tabl e 1,

a great deal of time was al so spent in the final , "damag es &

se ttlem ent" phase becau se of the complexity of the damage issues ,

and an unexp ectedly lar ge number of p aym ent patterns re vealed b y

the sample data. I should add that the wo rk in th at phase did not

exc lus iv ely re late to se tt lem ent. If no settlement had be en reached ,

th e work done , and the insights gained, in that phase would h a v e

been of great as sis ta nce in liti gating the damage issues.

Table 1

lPha se Tim e Period No. of % of [)ocket Value
Hours Hours

Summary In ception to April 1,368. ( 12.40 0/£ $ 313,041.5C
[Iud gment #1 13 , 1995

Court of Appeal #1 April 14 , 1995 to 34 4.( 3. ]2 0/< 77 , 6 69.0 C
Sept. 26, 1996

SCC # 1 (inc !. leave Sept 27, 199 6 to 767 .7 6 .9 50/£ 2 10,3 1 1. 0C
and hearing) Nov. 23 , 1998

S um ma ry Nov. 24 , 1998 to 1 ,1 95. : 10. 83 0/< 3 79,4 ]3 .0(
[Iu dgrnent #2 ~une 6, 2000

Cour t of Appeal #2 ~une 7, 2000 to 1 ,0 91. L 9.880/< 3 5 6,8 76 .7'
~an . 4, 2002

sec #2 (incl. leave ilan. 5, 2002 to 3 ,466 .( 3 1.3 9 0/< 1 ,345,074 .4'
and hearin g) Apr il 23 , 2004

D am age s & April 24, 2004 to 2 ,80 7 . .d 25.4 30/< 1, 35 4 ,1 2 2 .0 C
Se t t le me n t Aug us t ] 8, 2006

Total 11 ,040./ 100 % 4 ,036 ,507 .7(
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78. As permitted by the retainer agreement, the plaintiff's

legal team included not only the law firms of Fraser Milner Cas grain

LPP and McGowan & Company (and its predecessor firms) but also 4

law professors who had expertise in particular areas, namely:

Professor

Mitchell McInnes
Jason Neyers
Lionel Smith
Hamish Stewart

Subject

Resti tution
Restitution
Restitution

Criminal Law

79. As permitted by the retainer agreement, the plaintiff's

legal team included the U.S. law firm Miller Nash LLP. That firm gave

some advice at the very outset of the case, but has not been actively

involved since 1994.

80. The aforementioned docketed time does not include

time spent regarding the approval of Class Counsel's fees.

8 1 . A copy of Class Counsel's dockets, including the Iaw

professors and the U.S. firm, as of August 18, 2006 is now produced

and shown to me and marked as Exhibit "M" in a separate privileged

brief of documents.

Notional Transfer of Time

8 2. As indicated above, Class Counsel intend to noti onally

transfer time to the Toronto Hydro docket and, if and when there is

a settlement or final judgment in Toronto Hydro, intend to ask the

court in that case to set a fee equivalent to a multiplier of 4

including the time notionally transferred .

83. To be clear, Class Counsel does not request the court 1 n

the case at bar to approve the notional transfer of time . That will be

a question for the court in Toronto Hydro, if and when there is a
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settlement or final judgment in that case. However Class Counsel

und ertake to place a copy of this court's reasons for decision before

any court considering Class Counsel's fee in Toronto Hydro.

84. As of August 18 2006 , the docketed time value is abo u t

$4,036,507.70, as set out III para. 76 above. The fee (exclusive of

GST and disbursements) in this case is proposed to be a b ou t

$10 ,035,469 .20 (the exact amount depends on the final

disbursement figures, and on the amount of the plaintiff 's

compensation awarded by the court). The amount notionally

transferred to Toronto Hydr o will therefore be in the vicinity 0 f

$1,527,640 plus time docketed after August 18, 2006 . The time

notionally remammg on the Garland docket will be about

$2 ,508,867.30.

Jurisdiction of Court

85. At the hearing to give notice of the fairness hearing 1 n

thi s case, the court rai sed a concern about its jurisdiction to

approve a settlement which specifies a fee for Class Counsel as an

essential term of the settlement rather than leaving the fee to be set

in the discreti on of the Court.

86. I have found several

approvIng class action settlements

the fees for Class Counsel.

87. The first example IS Venturi v. Lombard General

Insurance Company of Canada . I attach as Exhibit "N" the minutes 0 f

settlement dated April 26, 2006. Paragraph 4 of those minutes 0 f

settlement provides the defendant will pay $25,544.96 to Class

Counsel. The court could not approve the settlement without al so
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approving that fee. I attach as Exhibit "0" a copy of the order 0 f

Justice Haines dated May 9, 2006 approvmg the settlement,

including the said fee in paragraph 7(b).

88 . The second example is Badali v. 686234 Ontario Limited.

I attach collectively as Exhibit "P" a Settlement Agreement dated

March 2, 2006 and an Addendum to Settlement Agreement dated

April 27, 2006. Paragraph 14.1 of the Settlement Agreement

provides that the defendants shall pay Class Counsel's fees and

disbursements m the sum of $225,000 plus GST. Para. 3.1 (d)

provides the Settlement Agreement is subject to and conditional

upon approval by the court including a declaration that th e

Settlement Agreement IS fair reasonable and in the best interests 0 f

the Class Members. The court therefore could not approve the

settlement without also approving Class Counsel's fees. I attach as

Exhibit "Q" a copy of the order of Justice Cullity dated April 24,

2006 approving and implementing the settlement, including Class

Counsel's fees in paragraph 19.

89. The third example is Rose v. Pettle. I attach as Exhibit "R"

the minutes of settlement dated January 24, 2006. Paragraph 16 0 f

Schedule B to those minutes of settlement dealt with Class Counsel's

fees. The court could not approve the settlement without also

approving those fees. I attach as Exhibit "S" a copy of the order 0 f

Justice Cullity dated April 21, 2006 approving and implementing th e

settlement, including the fees in paragraph 16. 1 am advised by

Michael McGowan, and believe, that on the settlement approval

motion the court raised the question of what would happen if the

court did not approve the proposed fees. Mr.McGowan responded
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that ;n that event the se ttlemen t would be amended to specify the

fee fo und app ropr i a te by the court. I am advised by Michael

M cGo wan, and believe , that in that case the fees had not been part

of th e mediation.

90 . The fourth example is To evs v. Yorkton Securities Inc . I

att .«i . as Exhibit "T" a judgment dated January 10, 2006 to which a

Settle ment Agreement dated July 4, 2005 is attached as Schedule B .

Para I ( t) of the Settlement Agreement defines "legal expenses" as

Plaint i ff" s Counsel's fees, disbursements and GST, fixed in the sum 0 f

$ 650 ,OUO. Para. 5 of the Settlement Agreement provides for

p aymen t of that amoun t to plaintiff ' s counsel. The court co uld n ot

approve the se tt le m en t without also approving those fe es. Para.

1(t) of the judgment also defines " legal expenses" as · Plaintiff's

Counsel ' s fee s, disbursements and GST, fixed III the sum of

$650,000. Para. 25 of the judgment approves the fees.

9 1. The fifth example is Beh v. Federated Insuran ce Co mp a ny

of Canada. I attach as Exhibit "U" the minutes of settlement dated

July 20, 2004. Paragraph 16(b) of Schedule B to those minutes 0 f

se tt lem ent dealt with Class Counsel's fees. The court could not

appro ve the se tt lemen t without al so approving those fee s . I attach

as Exhibit "V" a copy of the order of Ju stice Haines dated Septemb er

9, 2004 appro vIng and implementing the se ttlem en t, including th e

fees In paragraph 16(b).

9 2 . The sixth example IS Sharma v. Motors In suran c e

Company. I attach as Exhibit "W" the minutes of settlement date d

March 30, 2004. Paragraph 16(b) of Schedule B to th ose minutes 0 f

se ttl e m en t deal with Class Counsel's fees . The court co uld not
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approve the settlement without also approving those fees. I attach

as Exhibit "X" a copy of the order of Justice Haines dated June 17 ,

2004 approving and implementing the settlement , including the f e e s

in paragraph 16(b).

93 . The seventh example IS Maguire v. Algoma District

M edical Group. I attach as Exhibit "Y" the minutes of se tt le m e n t

dated November 19, 2003. Paragraph 9 of Schedule B to those

minutes of settlement deal with Class Counsel's fees. The court

could not approve the settlement without also approving tho se fee s .

I attach as Exhibit "Z" a copy of the order of Justice Pardu dated

January 5, 200 4 approving and implementing the settlement ,

including the fees in paragraph 9.

94. The eighth example IS Churchill v, Toronto Area Transit

Op erating Authority. I attach as Exhibit "AA" the minutes o f

settlement dated January 25, 1999. Paragraph 5 of Schedule A to

those minutes of se tt lement deal with Class Counsel' s fees. The co u r t

could not approve the settle ment without also approving those fe e s.

I attach as Exhibit "BB" a copy of the order of Justice . Winkler d a ted

February 22, 1999 approvin g and implementing the se tt le me n t,

including the fees in paragraph 5. I attach as Exhibit "CC" a copy 0 f

the retainer agreement dated May 12, 1998.

Benefits to the Class

95. Class Counsel 's work in this case has resulted In se v er al

benefits to the class. The most obvious is that the settlement

provides for $9 million to be distributed on a cy pres basis for th e

benefit of the class.
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96. In addition , as a direct result of this lawsuit and ac ti on

by the OEB taken following and on the basis of the first Supreme

Court of Canada decision, the defendant has abandoned its use of

LPPs . The 5% lPP was reduced to a 2% UP in early 2002, and the

defendant replaced that LPP with a conventional interest charge of

1.5 % per month in October 2005.

97. In 2001, the last full year the 5% l.PP was III effect, the

defendant received a total of $15 .1 million in LPP revenue. The

reduced late charges between 2002 and 2006 have resulted in a

sharp decrease in late fee revenue . The savings to date for the cla s s

members who otherwi se would ha ve paid the LPPs are about $ 3 8. 8

million. The savings calculation and back up documents obtai n ed

from the Ontario Energy Board' are attached collectively as Exhibit

"DD" .

9 8. The savings to the class members will continue into the

futur e. Prof. Yatchew has calculated the present value of the s av in gs

fr om 2002 to September 1, 2006 to be about $39 million and the

present value of future savings to be in the range $] 18 million to

$187 million . The total present value of the past and future savings

is therefore in the range $157 million to $226 million. A copy of his

report dated August 25, 2006 is attached as Exhibit "EE". Prof.

Yatchew also took into account the fact that the class members ' gas

bills would increase as a result of the reduction of the LPP revenue.

He found that the value of the net. savings to the class member s ,

after considering the increase in the class members ' gas charges ,
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and assummg that 50% of the defendant's customers are class

m em b er s ,4 IS in the range $73 million to $107 million.

99. The reason that a decrease in LPP revenue results in an

Increase III gas charges is that the defendant 'is a regulated utility,

and the OEB determines its revenue requirements, which are met

through a combination of gas charges, late payment charges, etc.

The reduction of revenue from one revenue source must be offset

by an increase in another revenue source. As confirmed by Prof.

Yatchew' s report, this still resulted in a substantial net savings to the

class members because the burden of increased gas charges fell 0 n

all customers, while only customers who paid penalties are cla s s

members.

100. In other words, under the old 5% LPP system th e

customers who incurred LPPs -- i.e. the class members -- cross

subsidized the customers who never paid LPPs. And, of course , th e

customers who paid LPPs were disproportionately people with low

Incomes and/or fixed incomes. This class action has ended th at

inequity. (That inequity was discussed in the U.S. context in Utility

Late Payment Charges, Prof. Warren J. Samuels, (1973), 19 \Vayne L.

Rev. 1151 , a copy of which is attached as Exhibit "FF".)

1 0 1. The inequity of the JJlP system had been unsuccessfully

attacked several times in hearings before the Ontario Energy Board.

Attached as the Exhibits indicated are excerpts from decisions of th e

OEB indicated:

-- - ---- ------
4 As indicated in Prof. Yatchew's report , about 22% of customers are on the pre-
authorized payment plan and never incur penalties, and about 128,000 customers are on
the Golden Age Service, and are never charged penalties . And of course many other
customers simply pay on time and do not incur penalties.
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Da t e GEB File Exhibit

September 4, 1975 EBRO 302-II GG
April 7, 1977 EBRO 341-II HH
October 17 , 1978 EBRO 363-II IT
April 12, 1980 EBRO 369-11 11
December 21 , 1988 EBRO 452 KK

Until this action made it necessary for the issue regarding s. 347 of

the Criminal Code to be addressed, the OEB obviously favoured the

LPP system despite the fact it wa s aware it was equivalent to a very

high interest charge. In the abs ence of this class action rai sing s .

347 it is likel y the LPP sys tem wou ld have continued indefinitel y.

Benefits to the Public

1 02 . Class Counsel's work III this case has also resulted In

benefits to the public as a whole. The OEB required that all gas an d

elec tric utilities it regulates abolish the LPP system. The followi ng

documents issued by the OEB are attached as the exhibits indicated:

Document

OEB Staff Discussion Document titled
"Electricity & Gas Distributor Late Payment
Charge Policy"

Letter to All Interested Parties
dated April 4 , 200 1

Letter to All Electricity Distributors and
Participants of RP-1999-0034 dated October 1, 2001

Fa ctshc et: Utility Late Payment Penalties
dated May 3, 2004

Exhibit

IL

MM

NN

00

10 3. Before thi s clas s ac tion was com menced it was very

co mmon for gas and elec tric utilities across Canada to charge a 5 %
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LPF ·:,,! sometimes even a 7% LPP. As a result of this litigation, most

or ;:11 \ !![l S and electric utilities across Canada have abolished those

LPPs.

104 . The public has also benefited from clarification of th e

law . The first Supreme Court of Canada decision in 1998 clarified s.

347 !' : the Criminal Code and the Supreme Court of Canada's

preV\ liU S decision in Nelson v. CT.C Mortgage Corp. [1986] 1 S.C.R.

749. Nelson had been incorrectly applied by the court of first

instant -.: and by the Ontario Court of Appeal. This clarification 0 f

the law has opened the door for the application of s. 347 of th e

Criminal Code in many contexts other than late charges by gas and

electric utilities. According to Quicklaw, the 1998 Supreme Court of

Canada decision has been cited in 47 decisions (see the pri n tau t

attached as Exhibit "PP") including class actions regarding payday

loans (e .g. Bodnar v. The Cash Store Inc., [2006] B.C.J. No . 1171

(B.C.C.A.)) and banking charges (e.g. Parsons v. Coast Capital

Savings Credit Union, [2006] B.C.]. No. 751 (B .C.S.c.)).

1OS. Moreover, the second Supreme Court of Canada decision

in 2004 advanced important legal issues regarding restitution, the

regulated industries defence, the collateral attack defence, as well as

constitutional issues (the Attorneys General for both Canada and

Saskatchewan intervened in the Supreme Court of Canada on the

constitutional issue, and both Toronto Hydro and Union Gas also

intervened). This case was selected as one of "The Top Ten Business

Litigation Decisions of 2004: One Hand Clapping" Lexpert 6 : 3

(January 2005) 80. The case is on the conference programme for

the upcoming 36th Annual Workshop of Commercial & Consumer
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Law hosted by the University of Alberta Faculty of Law under the

topical description:

" Garland v Consumers Gas Co' The New Test of Unjust
Enrichment, The significant doctrinal and prac ti cal
implications of the Supreme Court of Canada's decisions 0 n
unjust enrichment, culminating in Garland v. Consumers Gas
Co ., will be explored and assessed."

According to Quicklaw, this case has been cited m 75 decisions (s ee

the printout attached as Exhibit "QQ").

1 0 6. The two Supreme Court of Canada decisions resulted 1 n

numerous legal articles including the following:

Law Tourn aI Articles

1. Berryman ,
Restitution
Consumers
779.

Jeff. "Mr. Garland Goes to Ottawa: Comments 0 n
in Canada through the Lens of Garland v.

Gas" (2003) 36 Loyola of Los Angeles Law Review

2. Do, Buy & Aaron Stefan.
Garland v. Consumers' Gas
22:1 (Fall 2004) 1.

"Regulated Conduct Defence Post
CO." Canadian Competition Record

3 . Kaplan, William & James MacInnis. "Supreme Court of Canada
Clarifies the Criminal Interest Rate Provision" (1999) 1 4
National Creditor Debtor Review 5.

4. McInnes, Mitchell. "Juristic Reasons and Unjust Factors in the
Supreme Court of Canada." 120 Law Quarterly Review 554 .

5 . McInnes , Mitchell. "M aking Sense of Juristic Reasons: Unjust
Enrichment after Garland v. Consumers Gas 11 (2004) 42 Al berta
Law Review 399.

6. McInnes , Mitchell. "Unjust Enrichment , Juristic Reasons &
Palm Tree Justice: Garland v. Consumers Gas Co." (2005) 4 1
Canadian Business Law Journal 103 .
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7. Neyers, Jason. "One Step Forward, Two Steps Back: Unjust
Enrichment in the Supreme Court of Canada. [2004] Lloyd's
Maritime & Commercial Law Quarterly 435.

8 . Nicholls , Christopher C. "Protecting Goliath from David:
Criminal Rate of Interest & Finance Transactions after Garland
and Degelder". (1999-2000) 15 Banking & Finance Law Review
249.

9 . Nicholls, Christopher C. "Winning Isn't Everything: The Latest
Installment in Garland v. Consumers Gas" (2000-1) 16 Banking
& Finance Law Review 131.

10. Pratt, Richard & Deborah Salter. "Unintentionally
Usurious Loans: Has the Supreme Court Found a Way to Put
Them Right?" (2004-5) 20 Banking & Finance Law Review 155 .

11. Shaw, C.J. "Criminal Interest Rate has Zero Tolerance for
Commercial Reality: (2005) 24 National Banking Law Review
29.

12. Ziegel, 1.S.
Criminal Code."
173.

"The Overdue Repeal of Section 347 of th e
(1999) 31 Canadian Business Law Journal

13. Ziegel, 1.S. "Criminal Usury, Class Actions & Unjust
Enrichment in Canada." (2002) 18 Journal of Contract Law
121.

Law..Eirm. and Otber Articles

1. Fasken Martineau. "Supreme Court of Canada Restates &
Clarifies Principles applicable to Law of Unjust Enrichment,"
online: Fasken Martineau Litigation Bulletin.

2. McCarthy Tetrault ILP. "Recent Developments in Litigation -
Class Action," online: Lexpert Directory
www 1expcr.t.c.a/di rectory.

3. McNeely, Bruce . "Penalties
Consumers' Gas Co ," online:
W5N w C (] sse.lshrnck co ill

for Late Payment - Garland v.
Cassels Brock & Blackwell UP

4. Melnitzer, Julius. "The Top Ten Business Litigation Decisions
of 2004: One Hand Clapping" Lexpert 6:3 (January 2005) 80.
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5. Perell, Paul.
Elements of
Foulds
h.ttP-·l!www
QA.-p.di..

"Supreme Court of Canada Reformulates th e
an Unjust Enrichment Claim," online: The Weir

Advantage (Spring/Summer 2004)
weirlou 1d s. com /p dfl A dvan tage/spri n g Sllmm er20

Hall. "Interest Rates and the Criminal Code," online:
Hall

pren h a]] com /wp s/m e (ij a/obj ects/4] 8/428941 /m c

6. Prentice
Prentice
bttp'Uwps
innes Jaw 1ce ch23c pdf.

7. Spears, John. "Utility Broke Law, Top Court Rules," online:
Ontario Tenants Rights www.ontariotenants.ca/

8. Stikeman Elliott. "Staying Out of Jail: Beware of Section 347,"
online: Stikeman Elliott UP
www s ti kern an co m / newslettlPe J11104 b tm .

9 . Taylor, Robert C. "The Rise of Gain Based Awards," online:
Blaney McMurtry LLP www blaney com/articles litigation htrn .

Risks incurred by Class Counsel

107 . The risks incurred by Class Counsel were extraordinary.

The case was dismis sed twice by tbe court of first instance. The

Ontario Court of Appeal affirmed both dismissals. If the case bad

not been of national importance, the Supreme Court of Canada

would not have granted leave to appeal, and the lower courts' err 0 r s

would have stood, and Class Counsel would have received nothing.

108. Class Counsel risked about $4 million of docketed time

on the success of a single, large, and protracted lawsuit which rai sed

many difficult legal issues. While no class action can truly be

characterized as "quick" or "easy", this case was ex traordi naril y

risky becau se it challenged an established industry practice , entailed

very large amounts of money and was not based on a well developed

are a of the law . It would ha ve been far less risky for Class Cou nse l
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to have invested $400,000 each III 10 separate "quicker" and

"easier" class actions.

109. Class Counsel risked about $4 million and if th e

proposed settlement is approved they will receive a fee of abo u t

$10,035 ,469.20. As indicated in para. 98 above, the net benefit to

the class members from abolition of the 5% LPP is in the range 0 f

$73 million to $107 million. Combining those figures with the $ 9

million cy pres distribution, the total benefit to the class members is

in the range $82 million to $116 million. The proposed fee of abo u t

$10 ,035,469 .20 is therefore between 8.7 9'05 and 12.2%6 of the total

value of the benefit to the class members. The proposed fce 0 f

$10 ,035,469.20 is equivalent to a multiplier of 2.49 of the value (a t

regular docket rates) of the time actually docketed to this case.

1 10. By comparison, the Class Proceedings Fund advanced a

total of $314,520 .95 in disbursements for this case. As provided by

law , that amoun t will be repaid (and has already been repaid 1 n

part) and the Fund will receive an additional levy of $1,917,500. It

therefore will receive a total of 6.1 times the amount of the funds it

advanced for this case.

Copies of Documents

Ill. 1 attach as Exhibit "RR" a CD containing electronic COples

of the 25 volumes of documents which were in the record before

the Supreme Court of Canada for the 2003 hearing. In order to

assist the reader in locating documents on the CD, I attach as Exhibit

"5S" a copy of the table of contents of the 22 volume main Supreme

5

6
$10,035,469 .20 -i- $116 million = 8.7%
$10,035,469.20 -;- $82 million = 12.2%
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Court of Canada appeal record which compnses the first part of the

CD, and I attach as Exhibit "TT" a copy of the table of contents of the

3 volume supplementary Supreme Court ' of Canada record which

compnses the second part of the CD. Generally, the names of the

documents III the CD begin with the page number on which the

document began in the record. For example , Exhibit "SS" shows the

order of Justice Winkler dated March 20, 2000 regarding Toronto

Hydro's intervention began at p. 197 of volume II of the m a i n

record. That document can be found on the CD under the name

"OI970RDE.PDF". On the CD the names of documents from the

supplementary record begin with the letter "S" followed by the page

number. For example, Exhibit "TT" shows the defendant's notice 0 f

motion to the Court of Appeal to strike out the plaintiff's factum

dated July 6, 1996 was at p. 146 of volume Iof the supplementary

record. That document can be found on the CD under the name

"SOI46DNM.PDF" .

Website

112. I confirm the plaintiff set up the website required by the

fairness hearing order. A copy of the web page, showing links to th e

court approved notice, and the fairness hearing order, is attached as

Exhibit "UU".

SWORN BEFORE ME at the City of )
Toronto, this ~SfY\ day of August )
2006. )

~~~rV1c6Q )
Wmmissioner etc.

Jordan Audrey Moore, a
Commissioner, etc., Province of
Ontario, while a Student-at-Law.
Expires April 29, 2008.
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Court File No.: 94-CQ-50711

ONTARIO

SUPERIOR COURT OF JUSTICE

BEfWEEN:

GORDON GARLAND

Plaintiff

- and -

THE CONSUMERS' GAS COMPANY LIMITED

Defendant

Proceeding under the Class Proceedings Act, 1992

Minutes of Settlement

The plaintiff and the defendant, by their solicitors,

hereby agree to settle this proceeding on the following term s.

Nothing in these Minutes of Settlement should be taken as

constituting an admission of liability on the part of the defendant.

Consent to Orders
1 . The parties consent to a fairness hearing order in th e

form attached hereto as Schedule A, and a settlement

implementation order in the form attached hereto as Schedule B.
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Damages ' and Interest
2. The damages and interest payable under this settlement

IS agreed to be $19.175 million.

Partial Indemnity Costs
3 . Within 10 days after execution of these minutes of

settlement, the defendant shall pay the partial indemnity costs of

this action, inclusive of fees disbursements and GST, fixed in th e

sum of $2 million, to Fraser Milner Casgrain LLP in trust to be held in

a interest bearing trust account. This payment and accrued in teres t

will be returned to the defendant in the event that there is no court

approval of the settlement.

Release
4. As more particularly described In paragraph 10 of

Schedule B, upon payment of the amounts stated III paragraphs 2

and 3 of these Minutes, all claims against the defendant shall be

irrevocably, fully, and finally released.

Settlement Void if not Approved by Court
5. This settlement is subject to court approval as provided

by the Class Proceedings Act. In the event the court does not
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approve this settlement, the settlement shall be null and void.

Dated at Toronto this \ C\.)l day of July 2006.

Aird & Berlis LLP
per

Counsel for the defendant

McGowan & Company
per
/1 . ' /.1. . pi. 1\": /

.~ L.·~v-"",,- V\-,'" C.-.<.-<:.-v~

Co-counsel for the Plaintiff

Fraser Milner Cas grain LLP
per

(; ~, btt,!..4,-~~
~ Uv\ 11-

Co-counsel for the Plaintiff
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Schedule A
(to minutes of settlement)

Court File No.: 94-CQ-50711
ONTARIO

SUPERIOR COURT OF JUSTICE

THE HONOURABLE MR.

JUSTICE CULLITI

BE1WEEN:

DAY, THE

DAY OF JULY, 2006

GORDON GARLAND

- and-

Plaintiff

. ENBRIDGE GAS DISTRIBUTION INC.
(formerly The Consumers' Gas Company Limited)

Proceeding under the CLass Proceedings Act, 1992

FMRNESS HEMUNG ORDER

Defendant

THIS MOTION, made by the plaintiff. for an order to give

notice to the class regarding the hearing of a motion to consider approval

of the settlement of the action. was heard this day at the courthouse,

361 University Ave., Toronto.

ON READING the Minutes of Settlement dated _

2006,

1. THIS COURT ORDERS that the motion to consider approval

of the settlement of this action be heard on day, , 2006 at

10 o'clock a .m. at the courthouse, 361 University Ave., Toronto.
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2. TillS COURT ORDERS notice be provided to the Class by

the defendant causing a notice substantially in the form attached hereto

as Schedule "A" to be published once in The Globe and Mail as soon as

possible.

3. TffiS COURT ORDERS that a class member may participate

in the said motion in the manner described in Schedule "A" .

4 . TillS COURT ORDERS that the title of proceedings be

amended as shown on page 1 of this order to reflect the defendant's

change of name.
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Schedule A
(to fairness hearing order)

ONTARIO
SUPERIOR COURT OF JUSTICE

Notice under the Ontario CLass Proceedings Act

TO ALL CUSTOMERS OF
CONSUMERS GAS OR ENBRIDGE

GAS DISTRIBUTION INC.
If you were a customer of Consumers Gas or Enbridge Gas

Distribution Inc. and paid late payment charges in the period April 25 ,
1994 to October 1. 2005 this notice will be important to you. A
settlement of the class action by Gordon Garland against Enbridge Gas
Distribution Inc., formerly The Consumers' Gas Company Limited, has
been reached.

'Th is notice is published by order of the Honourable Mr. Justice
Cullity of the Ontario Superior Court of Justice' and explains:

1. The description of the class
2. The settlement terms of the lawsuit; and
3 . How you can participate in the hearing to consider the
settlement.

1. THE DESCRIPTION OF THE CLASS

The class consists of:

All persons:
(a) who have been customers of Enbridge Gas

Distribution Inc. (formerly The Consumers' Gas Company Limited) ,
and

(b) who .pai d one or more late payment penalties to
Enbridge Gas Distribution Inc. or The Consumers' Gas Company
Limited at any time between April ·25. 1994 and October I, 2005.

2. THE SETTLEMENT TERMS OF THE LAWSUIT

The settlement provides for payment of damages and prejudgment
interest in the sum of $19,175.000. As required by law, the sum of
$1,917,500 will be paid to the Class Proceedings Fund operated by the
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Law Foundation of Ontario. The sum of $8,257,500 will be applied to
legal fees, disbursements, GST and the class representative's
compensation.

The sum of $9 million will be used for the indirect benefit of the
class members by creating an endowment of $9 million managed by the
United Way of Greater Toronto to be used for the Winter Warmth Fund
program operated by the United Way and its affiliates and with any
annual surplus being distributed to the regional United Way
organizations within Ontario to be used for such charitable purposes as
the regional United Way organizations see fit.

The settlement also provides the Defendant will pay $2 million for
partial indemnity costs, disbursements, and GST, in addition to the sum
of $825,000 previously paid by the defendant for partial indemnity costs,
disbursements, and GST under the order of the Supreme Court of
Canada dated April 22, 2004.

3. THE HEARING TO CONSIDER APPROVAL OF THE
SETTLEMENT

The settlement is subject to approval by the court after the class
members have a chance to comment about the 's ettlem ent .

Mr. Justice Cullity will hold a hearing to consider the settlement
at 10 o'clock a .m. on day , 2006 at the Court House.
361 University Ave ., Toronto.

Any class member is entitled to make submissions to "-Mr. Justice
Cullity regarding the settlement. To do so the class member is requested
to, not later than 2 p .m. on __day [insert date 10 days before
hearingL. 2006, serve a written notice of the desire to appear on the
plaintiff and defendant and file it with proof of service at the Court
House, 361 University Ave., Toronto. The notice should briefly indicate,
if opposed to the settlement, the nature of the objection. If the class
member wishes to file affidavits for use at the hearing the class member
is requested to, not later than 2 p.m. on __day [insert date
10 days before hearingL. 2006, serve and file any such affidavits.

The plaintiff may be served through one of his solicitors, McGowan
& Company. Attn: Gabrielle Pop-Lazic. Suite 1400, 10 Bay Street
Toronto, Ontario, MSJ 2R8. The defendant may be served through its
solicitors Aird & Berlis LLP, BCE Place. Suite 1800, Box 754, 181 Bay
Street, Toronto, Ontario , M5J 21'9, Attn: John Longo.

If you wish to obtain a copy of the Minutes of Settlement showing
full details of the settlement, you may contact McGowan & Company,
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Attn: GabIielle Pop-Lazic, Suite 1400, 10 Bay Street Toronto; Ontario,
MSJ 2R8 (e-mail address:gpl@mcgowanlaw.ca).

The court papers in this lawsuit are available for inspection at the
office of the Superior Court of Justice. Court House, 361 University Ave.,
Toronto, Ontario, court file # 94-CQ-50711.

Please DO NOT CALL Mr. Justice Cullity or the registrar of the
court. They will not be able to answer your questions about the case.

___,2006
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Schedule B
(to minutes of settlement)

Court File No.: 94-CQ-50711
ONTARIO

SUPERIOR COURT OF JUSTICE

THE HONOURABLE MR.

JUSTICE CULLI1Y

BE1WEEN:

)
)
)

DAY, THE TH

DAY OF ,2006

GORDON GARLAND

- and-

ENBRIDGE GAS DISTRIBUTION INC.
(formerly The Consumers' Gas Company Limited)

Proceeding under the Class Proceedings Act, 1992

IMPLEMENTATION ORDER

Plaintiff

Defendant

THIS MOTION, made by the plaintiff for an order approving

and implementing the settlement of this action, was heard this day. at

the Court House, Toronto.

ON READING the affidavits of Gord Garland and Dorothy

Fong. and on reading the minutes of settlement and the consent of the

United Way of Greater Toronto , filed, and on hearing the submissions of

the solicitors for the plaintiff and the defendant,
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Certification
1. TIDS COURT ORDERS that this proceeding be maintained

as a class proceeding on behalf of the following class (hereinafter referred

to as the "Class"):

All persons:
(a) who have been customers of Enbridge Gas

Distribution Inc. (formerly The Consumers' Gas Company Limited),
and

(b) who paid one or more late payment penalties to
Enbridge Gas DistIibution Inc. or The Consumers' Gas Company
Limited at any time between April 25 ; 1994 and October 1, 2005.

with respect to the following claims against me defendant:

(a) compensatory damages in the sum of $112 million;

(b) declaratory and injunctive relief;
!

(c) prejudgment interest and postjudgment interest;

(d). the costs' of this action; and,

(e) such further and other relief as may seem just.

2. THIS-CPUE.T ORDERS that, subject to further -order of- the - -

court, Gordon Garland be and hereby is appointed as the representative

plaintiff on behalf of the Class and that the law firms of McGowan &

Company and Fraser Milner Casgrain LLP be and hereby are appointed as

solicitors for the Class.

Comm.on Issues
3. TIDS COURT ORDERS that:

(a) the issue of the defendant's liability for restitution of late

payment charges received from the class members be a common issue for

the Class; and
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(b) the issue of the aggregate quantum of damages be a common

issue for the Class.

Opting Out
4. TillS COURT ORDERS that a member of the Class may opt

out of the lawsuit by delivering to McGowan & Company the Opt Out

Coupon shown in Schedule "A" or some other legible, written, signed

request to opt out containing substantially the same information as the

Opt Out Coupon on or before the expiry of the 30th day after the date

the notice is published under paragraph 12 below.

5. TillS COURT ORDERS that members of the Class may not

opt out after the expiry of the 30th day after the date the notice is

published under paragraph 12 below.

6. TillS COURT ORDERS that McGowan & Company serve on

the defendant and file with the court, within 44 days after the date the

-- notice is-published under paragraph 12 below, an afficravit-exhisiting-a:

list of persons who have opted out of the lawsuit.

Payment of Compensatory Damages and Interest

7. TillS COURT ORDERS that:

(a) nothing in this order, or in the settlement being

implemented by this order, should be taken as constituting an admission

of liability on the part of the defendant;

(b) within 5 days after the later of (i) 31 days after the date of

this order, or (ii) the disposition of any appeals from this order

(hereinafter referred to as the "Date this Order becomes Final"}, the
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defendant pay the sum of $1,917,500 to the Class Proceedings Fund,

operated by the Law Foundation of Ontario;

(c) within 5 days after the Date this Order becomes Final, the

defendant pay the sum of $8,257,500 to Fraser Milner Casgrain LLP in

trust to be applied to legal fees , disbursements, GST and the class

representative's compensation, as more particularly described in

paragraph 11 below;

(d) the .defendant will pay the sum of $9 million to the United

Way of Greater Toronto not later than the later of (i) 5 days after the .

Date this Order becomes Final, or (ii) January 31, 2007.

Cy Pres Distribution

8. TEllS COURT ORDERS that:

(a) the United Way of Greater Toronto shall invest the said $9

million and may commingle the funds with other monies held by it for

the purpose of investment provided that separate accounting records

shall be maintained of all dealing with the funds; .

(b) with respect to investment standards, s. 27 of the Trustee Act

R.S.O. 1990 c. 1'23 as amended shall apply mutatis mutandis;

(c) an amount equal to the estimated annual income from the

funds shall be used to assist Enbridge customers, who qualify under the

Winter Warmth Fund program operated by the United Way and its

affiliates, to pay their gas bills, as follows:

(i) at the beginning of a year the United Way of Greater

Toronto shall estimate (I) the income the said $9 million fund will

generate for the year, and (II) the needs of the Winter Warmth

.Fund program for the year, and shall distIibute to the agencies
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participating in the Winter Warmth Fund program out of the said

$9 million fund the lesser of (I) the income the said $9 million

fund will generate for the year, or (II) the needs of the Winter

Warrnth Fund program for the year;

(ii) at the end of a year, if the sum of the actual income

for the year and any other contributions to the Winter Warmth

Fund during the year is less than the aggregate distributions for

the Winter Warmth Fund program during the year pursuant to

paragraph B(c}(i), then a portion of the income from the following

year shall be used to replace such deficiency;

(iii) at the end of a year, if the sum of the actual income

for the year and any other contributions to the Winter Warmth

Fund is more than the aggregate distrfbutions for the Winter

Warmth Fund program during the year pursuant to paragraph

B(cW), then such surplus shall be distributed to the regional

United Way organizations in the proportions stated in SChedule B

to this order to be used for such charitable purposes as the

regional United \Vay organizations see fit;

(d) in the event the Winter Warmth Fund program ceases

operation, all available funds shall be distributed to the regional United

Wayorganizations in the proportions stated in Schedule B to this order

to be used for such charitable purposes as the regional United Way

organizations see fit;

(e) the United Way of Greater Toronto shall establish and

maintain an Advisory Committee to give advice and recommendations' to

the Board of Directors of the United Way of Greater Toronto regarding
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the improvement and possible expansion of the Winter Warmth Fund

program. in keeping with the overall aims, objects and goals of the

United Way of Greater Toronto. The Committee shall consist of 5

persons, 3 of whom shall represent the United Way and their affiliated

charities. 1 of whom shall represent consumers. and 1 of whom shall

represent the energy industry. The Committee members' term of office

shall be 3 years. The plaintiff. or a person designated by him. may elect

to serve as the first consumer representative by providing the United Way

of Greater Toronto with a written consent to act from the plaintiff. or his

designee. within 30 days after the Date this Order becomes Final. The

defendant may elect to appoint the first energy industry representative by

providing the United Way of Greater Toronto with a written consent to

act from the representative within 30 days the'.Dat e this Order becomes

Final. The Board of Directors of the United Way of Greater Toronto shall

appoint the first three representatives of the United Way and their

affiliated charities as soon as possible -the Date this Order becomes
. ~ '"'~ 10'1

Final. Any and all vacancies in the WiHter '\6Tamith Funs Advisory

Committee shall be filled by the Board of Directors of the United Way of

Greater Toronto; and

(0 the defendant shall continue to make ' annual contributions

to the Winter Warmth Fund not less than its current level. namely

$300.000 per year. until the later of: (I) 5 years after this settlement, or

(II) 2 years after the defendant gives written notice to the United Way of

Greater 'Toron to of its intention to reduce or eliminate such

contributions.
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Payment of Partial Indemnity Costs

9. THIS COURT ORDERS that as soon as possible after the

Date this Order becomes Final, the sum of $2 million previously paid by

the defendant pursuant to the minutes of settlement regarding partial

indemnity costs. and being held by Fraser Milner Casgrain LLP. in trust,

together with all accrued interest, be released from trust and applied to

the fees and disbursements of the solicitors for the Class..

Release of Claims

10. THIS COURT ORDERS that upon payment by the defendant

of the amounts referred to in paragraphs 7 and 9 . all claims by the Class

Members who are described in paragraph 1 and who do not opt out under

paragraph 4. regarding allegedly excessive late payment charges received

by the defendant in the period April 25. 1994 to' October I, 2005 shall be

and hereby are irrevocably. fully, and finally released.

Legal Fees, Disbursements, GST and Class Representative's
Compensation

11. THIS COURT ORDERS that $ _
. .

[amount to be

determined by the court at the fairness hearing] of the $8,257,500 referred

to in paragraph 7(c) be paid to the plaintiff as compensation for serving

as class representative, and the balance of the $8,257,500 be applied to

the fees and disbursements of the solicitors for the Clas§ and applicable

GST.

Notice

12. THIS COURT ORDERS that as soon as possible after the

Date this Order becomes Final, the defendant shall publish a notice in

the form attached as Schedule A. once in The Globe and Mail.
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Settlement Approval

13. TffiS COURT ORDERS that the settlement set out in the

minutes of settlement dated June _,2006 be and hereby is approved.

Class Counsel Fees

14. TmS COURT ORDERS that the Class Counsel's fees,

disbursements and GST be approved in the amounts indicated in

paragraphs 9 and 11 plus the sum of $825.000 previously paid pursuant

to the order of the Supreme Court of Canada dated April 22, 2004.

Jurisdiction of the court

15. TIDS COURT ORDERS that the Honourable Mr. Justice

Winkler, or his successor as case management judge for this action,

shall continue to oversee the case, and may, if ~eed be, amend this order

or make any case management order permitted' by the Class Proceedings

Act or the rules of court. Notwithstanding the foregoing. the court shall

not make any changes to the distribution of funds under paragraph 7(d)

or paragraph 8 without the consent of the parties. . Further, the court

does not have jurisdiction to revive any claims released under paragraph

10 and may not require the defendant to pay any additional moneys or

incur any additional expenses With the exception that the court has a

discretion to award costs relating to future motions or proceedings in

this action which are presently unforeseen.

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 22 
Page 16 of 23



-17-

Schedule A
(to implementation order)

[Notice to be published in newspapers]

ONTARIO
SUPERIOR COURT OF JUSTICE

Notice under the Ontario Class Proceedings Act

TO ALL CUSTOMERS OF
CONSUMERS GAS OR ENBRIDGE

GAS DISTRIBUTION INC.
If you were a customer of Consumers Gas or Enbridge Gas

Distribution Inc. and paid late payment charges in the period April 25.
1994 to October 1, 2005, this notice will be important to you. A
settlement of the class action by Gordon Garland against Enbridge Gas
Distribution Inc., formerly The Consumers' Gas Company Limited, has
been reached.

This notice is published by order of the Honourable Mr. Justice
Cullity of the Ontario Superior Court of Justice and explains:

1. The lawsuit;
2. "The description of the class;
3. Your right to choose whether or not to be. part of the case;
4. The settlement terms of the lawsuit; and
5. Other Matters

1. THE LAWSUIT

Gordon Garland of Toronto has sued Enbridge Gas Distribution
lnc., formerly The Consumers' Gas Company Limited; for damages arising
from allegedly excessive late payment charges received by Enbridge Gas
Distribution Inc. , formerly The Consumers' Gas Company Limited , in the
period April 25, 1994 to October 1. 2005.

The lawsuit claims $112 million in compensatory damages from
the defendant on behalf of customers of Enbridge Gas Distribution Inc.,
formerly The Consumers' Gas Company Limited, who paid late payment
charges in the period April 25, 1994 to May October 1,2005.
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2. THE DESCRIPTION OF THE CLASS

The class consists of:

All persons:
(a) who have been customers of Enbridge Gas

Distribution Inc. (formerly The Consumers' Gas Company Limited),
and

(b) who paid one or more late payment penalties to
Enbridge Gas Distribution Inc. or The Consumers' Gas Company
Limited at any time between April 25, 1994 and October 1, 2005.

3. YOUR RIGHT TO CHOOSE WHETHER OR NOT TO BE PART OF
THE CASE.

(a) How to be included in the class.
If you fall within the class definition stated above, then you will

automatically be included in the class unless you opt out of the class.

(b) How to be excludedfrom the class.
To opt out of the class you must fill out the coupon below and

send it to McGowan & Company, the lawyers for the class. The deadline
for opting out is [30 days after notice], 2006. -If your written request to
opt out is not received by that date you will -remain a member of the
class.

4. THE SETTLEMENT TERMS OF THE LAWSillT

, The settlement provides fcr-paymenfof-Ilamages and prejudgment
interest in the sum of $19,175,000. As required QY law, the sum of
$1,917,500 will be paid to the Class Proceedings Fund operated by the
Law Foundation of Ontario. The sum of $8,257,500 will be applied to
legal fees, disbursements, GST and the class representative's
compensation.

The sum of $9 million will be used for the indirect benefit of the
class members by creating an endowment of $9 million managed by the
United Way of Greater Toronto to be used for the Winter Warmth Fund
program operated by the United Way and its affiliates and with any
annual surplus being distributed to ' the regional United Way
organizations within Ontario to be used for such charitable purposes as
the regional United Way organizations see fit.

The settlement also provides the Defendant will pay $2 million for
partial indemnity costs , disbursements, and GST, in addition to the sum
of $825,000 previously paid by the defendant for partial indemnity costs,
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disbursements, and GST under the order of the Supreme Court of
Canada dated April 22, 2004.

5. OTHER MATTERS

This lawsuit was financially supported by the Class Proceedings
Fund, and, as provided by law, 10% of the damages and interest
recovered will be paid to the Class Proceedings Fund, and disbursements
funded by the Class Proceedings Fund will be repaid.

The plaintiff retained the law [inns of McGowan & Company and
Fraser Milner Casgrain LLP, to represent him and the class in the
lawsuit, on the basis the law firms will be paid legal fees only if the
lawsuit were successful. The lawsuit has now been successful and the
court has determined the plaintiffs lawyers' legal fees, disbursements
and GST will be $__[insert $2 million + $825,000 '+ balance referred to in
para. 11] inclusive of the costs preViously paid under the order
of the Supreme Court of Canada dated April 22, 2004.

The court papers in this lawsuit are available for inspection at the
office 'of the Superior Court of Justice, Court House, 361 University Ave.,
Toronto, Ontario, court file # 94-CQ-50711. '

For further infonnation you may contact one of the lawyers for the
Class: '

McGOWAN & COMPANY
Barristers and Solicitors

.~-,:'Suite~14DO '-~: -'" "
10 Bay Street
Toronto. Ontario
M5J 2R8

Gabrielle Pop-Lazic
Tel: (416) 363-2182

Please DO NOT CALL Mr. Justice Cullity or the registrar of the
court. They will not be able to answer your questions about the case.

___,2006
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OPT OUT COUPON
To:

MCGOWAN & COMPANY
Banisters and Solicitors
Suite 1400
10 Bay Street
Toronto, Ontario
M5J 2R8

Gabrielle Pop-Lazic
Tel: (416) 363-2182
Fax: (416) 363-1875

I wish to opt out of the Garland v. Enbridge
class action.

Name:
pleaseprint

Address:

Postal code:
Telephone:

Signature
,..

Note: To opt out this coupon must be complete
and received at the above address before {30 days
after .n ottce] 2006. .. .
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Schedule B
(to implementation order)

Proportions for Distribution of Funds to Regional United ,Way
organizations under Paragraphs 8(c)(iii) and (d)

Regional United Way
Organization

Proportion
(%)

Within Enbridge Gas Service Area

AJax-Pickering-Uxbridge
Cornwall & District
Deep River District
Greater Fort Erte
Greater Simcoe County
Kawartha Lakes
Lanark
Leeds & Grenville
Niagara Falls
Northumberland
Oshawa-Whitby-Clarington-Brock & Scugog
Ottawa
Peel Region
Upper Ottawa Valley
Peterborough & District
Prescott-Russell
South Niagara
St. Catharines District
Greater Toronto
York Region

Subtotal

.90

.32

.07

.10

.72

.22

.16

.50

.39

.46 '
1.73

12.73
6.54

.18
1.34

.08

.58
1:91

52 :21
3.86

85.00%

Outside Enbridge Gas Service Area

Brant .38
Bruce Grey .0 6
Burlington & Greater Hamilton 1.61
Cambridge & North Dumfries .78
Chatham-Kent .63
Elgin-St. Thomas .27
Guelph & Wellington .68
Halton Hills .08
Huron .07
Kingston. Frontenac, Lennox & Addington .68
Kirkland Lake & District .01
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Krtchener-Waterloo and Area
London and Middlesex
Milton
Oakville
Oxford
Porcupine
QUinte
Sarnia-Lambton
Sault Ste. Marie
South Georgian Bay
Stratford-Perth
Sudbury & District
Thunder Bay
Windsor-Essex

Subtotal

Total

-22-

1.57
1.73
.13

1.24
.20
.10
.39
.55
.39
.07
.23
.37
.49

2.29

15.00%

100.00%

Notes:
1. The Board of Directors of the United Way of Greater Toronto may
correct any errors in the names of the above listed regional United Way
organizations. If a regional United Way organization changes its name,
the Board of Directors of the United Way of Greater Toronto shall
substitute the new name in the above list. .
2. In the event one or more listed regional United Way organization
ceases operation. merges with another regional United Way organization,
splits into tw.o,:,·-R:Lm,t2:r~~~giQna~.United Way organizations. changes its -=----; :: , ;:=::~~~ .:::-~
area of operati6h·.-::~~~7'10_the:rWise"" undergoes substantial operational " .::.:..:~: .;;.,~:;;:~;?

changes. the Board of Directors of the United Way .of Greater Toronto
shall have an unfettered discretion to alter the above stated proportions
for the affected regional United Way organization(s) in any way it sees fit
and/or to include new regional United Way organization(s) in the
distribution. without the necessity of a further court order.
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COURT FILE NO.: 94-CQ-5071 I
DATE: 20060925

SUPERIOR COURT·OF JUSTICE - ONTARIO

RE: Gordon Garland - ~ Plaintiff'- and - Enbridge Gas Distribution Inc.
(formerly The Consumers Gas CompanyLimited) - - Defendant

BEFORE: Justice: Cullity

COUNSEL: Mich~lMcGlnVan and Barbara L. Grossman - - for the plaintiff

John Longo - - for the defendant

Sean IHwarl - - for the plaintiff in his personal capacity

DATE HEARD: September 6, 2006 .

Proceeding under the Class Proceedings Act, 1992

ENDQ·:RSEMENT

[11 The plaintiff, and class counsel, moved jointly for an order approving and implementing
a settlement of this class action, approving the fees of class counsel and determining the amount
of the representative plaintiffs compensation.

[2] For the reasons that follow, I am not prepared to grant the orders requestedon the basis of
the material filed. r will, however, not dispose of the motion until the parties have had an
opportunity to consider whether th~ywish to ~~d the minutes of se.ttlement.

[3) This protracted proceeding was commenced by a statement of claim issued on April 25,
1994. The plaintiff claimed a declaration that late-payment penalties charged by the defendant to
its customers included interest at a rate proscribed by section 347 of the Criminal Code of
Canada, together with an order for restitution.

[4] The litigation was strongly contested by the defendant. On two occasions the plaintiff
was ult imately successful in the Supreme Court of Canada after motions for summary judgment
had been granted against him in this court, and his appeals to the Court of Appeal had been
dismissed.

(5) In the first of the decisions - reported at [1998J 3 S.C.R. 112· it was held that the late
payment penalties involved an interest charge within the meaning of section 347 and that they

of: r~r.J
.:... :·,:\i... .rr

. .• j

" ~

.! ',~

..".:

. - :

. .-,

.: :

~ I
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fell within the scope of the section. In the second ~ [2004] 1 S.C.R. 629 - the plaintiffs claim for
a restitutionary remedy based on unjust enrichment was upheld.

[6] While these decisions resolved the principal issues relating to the defendant's liability,
they did not terminate the litigation. A motion to certify the proceedings had not yet been heard
and there were difficult questions relating to the computation of a restitutionary award (referred
to in the minutes of settlement as "damages") even if an aggregate assessment was ordered at
trial. Mediation was conducted for the purpose of the certification motion in December, 2004.
The possibility of settling the litigation as a whole was then raised and, for this purpose. it was
agreed that the defendant would provide a random sample of its billing records together with an
estimate of damages prepared with expert assistance. The plaintiffs experts were to review this
data and the damages estimate and provide their own estimate. The defendant delivered
extensive data and its estimate of damages by the end of January, 2005., The task of reviewing
this with the assistance of an actuary and an economist was more complex than the plaintiff and
his advisers had contemplated. His response was provided to the defendant on August 25,2005 .
The defendant replied in December, 2005 and a further mediation was scheduled for April 18
and I9, 2006. No agreement was reached as a result of the mediation and the plaintiff proceeded
to serve a notice of the return of the motion for certification. The motion was not proceeded with.
Instead, another mediation was held and, after more discussions and negotiations between the
parties, minutes of settlement dated July 19, 2006 were executed.

[7] The minutes of settlement are brief. They include an agreement for a payment of $19.175
million as damages and interest by the defendant, together with partial indemnity COsG of $2
million, and a release of all claims against it. They also contain the parties' consent to a draft
implementation order that is attached as a schedule. Finally. it is provided that the settlement is
subject to court approval pursuant to the CPA and is to be null and void if such approval is not
granted . At the hearing of the motion, the parties confirmed that their intention was that all the
terms of the implementation order were to be considered as incorporated in the settlement so
that , if any were not approved by the court, the settlement would not be binding upon the parties.
I was told that the settlement should be considered to be a package that was to be rejected if its
terms - including the provisions of the implementation order - were not approved in their
entirety .

[81 The draft implementation order provides for certification of the proceeding under the
CPA and the manner in which class members-may opt out. Other orders that are to be considered
as part of the package presented to the court for its acceptance, or rejection, in its entirety would
require the settlement amount of $19.175 million, plus the $2 million of costs, to be dealt with as
follows :

(a) the defendant would pay $1,917,500 to the Class Proceeding Fund (paragraph 7 (b))~

(b) the defeadant would pay $8,257,500 to class counsel in trust to be applied to legal
fees, disbursements and GST and the class representative's compensation as more
particularly described in paragraph 11 of the order (paragraph 7 (c)) ;
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(c) the $2 million of partial indemnity costs would be released from trust and applied to
the fees and disbursements ofclass counsel (paragraph 9);

(d) the defendant would pay $9 million to the United Way of Greater Toronto ("United
Way") (paragraph 7 (d); and

(e) the 59 million would be applied cypres by the United Wayto benefit the defendants
customers who qualify under the United Way's Winter Warmth Fund program
(paragraph 8).

(9] Paragraph 11 of the order provides:

11. TIllS COURT ORDERS tllat $ [amount to be
determined by the court at the-fairness hearing] of the S8~57,500
referred to in paragraph 7 (c) be paid to the plaintiff as
compensation for serving as class representative, and the balance
of the $8,257,500 be applied to the fees and. disbursements of the
solicitors for the class and applicable GST.

[101 Apart from the release of the defendant of all claims by class members who do not opt
out, the order then approves the settlement "as set out in the minutes of settlement" and the fees
of class counsel in the amounts indicated in paragraph 9 and 11, plus S825,000 previously paid
pursuant to an award of costs to the plaintiff'by the Supreme Court 'of Canada.

[11] Finally, under the heading "Jurisdiction of the court", the order provides in paragraph IS
as follows :

THIS: COURT ORDERS that the Honourable Mr Justice Winkler,
or his successor as case management judge for this action, shall
continue to oversee the case, and may, if need be, amend this order
or make any case management order permitted by the Class
Proceedings Act or the rules of court. Notwithstanding the
foregoing, the court shall not make any changes to the distribution
of funds under paragraph 7 (d) or paragraph 8 without the consent
of the parties. Further, the court does not have jurisdiction to
revive any claims released under paragraph IO and may not require
the defendant to pay any additional moneys or incur any additional
expenses with the exception that the court has a discretion to award
costs-relating to future motions or proceedings in this action which
arc presentlyunforeseen.

[12] While I believe certain of the provisions of the settlement, and of the draft order, may be
open to more than one interpretation, it was clearly the understanding of counsel for the parties
that the amounts to ·be "applied" to the fees and disbursements of class COUI13cl were the fees that
the court was asked to approve. Class counsel were , moreover, equally firm in their
understanding - and .urged me to accept - that it was intended that, unless the court approved such

..., ".

, .
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fees, the: settlement would be null and void . In their submission, judicial approval of the fees was
as much a precondition to the binding effect cf the settlement as approval of any of the other
provisions of the: minutes ofsettlement and the draft implementation order.

[D) The jurisdiction of the court to determine the fees of class counsel is dealt with in
sections 32 and 33 of the CPA. Section 33 is concerned specifically with contingency fee
agreements. Such agreements are also governed by the more general provisions of section 32.
These are as follows:

. 32 (1). An agreement respecting fees and disbursements between a
solicitor and a representative party shall be in writing and shall,

(a) state the terms under which fees and disbursements will
be paid;

(b) give an estimateof the expected fee, whether contingent
on success in the class proceedingor not; and

(c) state the method by which payment IS to be made,
whether by lump sum) salary or otherwise.

(2) An agreement respecting fees and disbursements between a
solicitor and a representative party is not enforceable unless
approved. by the court. on the motion of the solicitor.

(3) Amounts owing under an enforceable agreement are a first
charge-on any settlement funds or monetary award.

(4) If an agreement is not approved by the COUrt, the court may,

(a) determine the amount owing to the solicitor in respect
of fees and disbursements;

(b) direct a reference under the rules of court to determine
the amount owing; or

(c) direct that the amount owing be determined in any othe r
manner.

(14] Mr Garland and class counsel initially entered into a retainer agreement that provided for
a fee payable only in the event of success in the action and the calculation of the amount by
:::pplying a multiplier to a base fee as contemplated by section 33 of the CPA. After the minutes
of settlement were executed in July, 2006, and approximately one week before me notice of this
motion was filed , the agreement was amended by the parties to provide for B fee of S11,082,500
(inclusive of disbursements, GST and the amount to be paidto the Class Proceedings Fund),
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minus the amount of the class representative's compensation as determined by the court. Such fee
is obviously the same as1hatcontemplated in the.implementation order. rnote that it includes the
$825

1000
that the defendant had agreed to pay - and had already paid - in satisfaction of the

costs award made by the Supreme Court of Canada.

[151 As I have indicated, this motion W83 made by the representative plaintiff and class
counsel jointly. Although the notice of motion requests approval of the settlement and of class
counsel's fees, and not approval of the amended retainer agreement specifically, it includes
section 32 of the CPA as one of the grounds for the motion. In my opinion, the mandatory
requirements of section 32 (l) and that of a motion by the solicitor in section 32 (2) have been
complied with, As the reference in section 32 (1) (b) to an estimate of the fcc suggests, the
legislative intention behind the section may have been directed primarily at retainer agreements
made at the inception, or during the course of litigation • and not those made in circumstances
such as these. However, I do not believe the words, or the policy, of the section requite a
restricted interpretation.

[16] { am , however, concerned by counsel's insistence that the binding effect of the settlement
is conditional upon the approval of the fees referred to in the implementation order and
subsequently inserted into the retainer agreement. This question was addressed at some length at
the hearing of the motion and I had raised it previously with counsel at the time that approval of
the notice of the hearing was being considered. In effect, the court has been presented with an
ultimatum: approve the fees or the class gets nothing under the settlement. Independently of the
in terrorem aspect of such an approach, and its tendency to interfere with a judicial exercise of
the discretion under section 32, I continue to be surprised that., in insisting on such a condition,
counsel would not recognise the inherent conflict between their own interests and those of the
class their client seeks to represent. This is a matter that is quite extraneous to any settlement, or
compromise, of the issues between the parties. The defendant's interest is not affected and, while
it expressed concern about the maximum size of a possible fee, there was DO suggestion that it
was, or could reasonably be , concerned that the court might reduce it. The condition that would
make the provision of any benefits to the class conditional on court approval of the fee requested
can only benefit class counsel at the expense of the class. No other interests arc engaged and the
conflict of interest is, in my opinion, both apparent and unacceptable. In my judgment, it is an
insurmountable obstacle to the court's approval of the settlement in its present form.

[17J Counsel's suggestion that the condition stands on the same footing as that which would
deny a fee to counselif the benefits to the class are not approved ignores the fact that the latter is
not included for the -benefit of class counsel. Its effect is that, when counsel were negotiating to
obtain the maximum possible benefits for the class. their interests and those of the class were
coincident and not in conflict. The inclusion -of the extraneous condition relating to fee approval
in "Minutes of Settlement" does not alter the fact that, when insisting on this, counsel were, in
truth, negotiating with no-one else than themselves in two capacities: one personal and the other
fiduc iary.

(18] I do not accept that the authorities that emphasise the need for flexibility in the exercise
of the court's pOWeI'£ under the CPA bear materially on this question. Similarly, while I believe
counsel were undoubtedly correct in their submission that this case has unique features that may
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well justify an un~Y large fee, I do notagsee that such features have any bearing on .the
question under consideration. The fee sought by counsel may, or may not, be reasonable but I do
not intend to consider the question if 8 decision that it is unreasonably high will deprive the class
of any benefits under the settlement.

(191 I am not suggesting that the practice ofhaving a motion for settlement approval followed
by a separate motion to approve fees must always be followed. It is, in my opinion, more
consistent with the structure of the CPA, but I see no compelling reason why the motions cannot
be combined as long as the benefits to the class are not conditioned. on the approval of counsel
fees. In a case such as this where the fees are to be deducted from the settlement amount, I
believe the court must, first. determine the fairness and reasonableness of the settlement amount
as between the parties to the proceeding . It is only when such a determination has been made that
the appropriate level of fees as between counsel and the plaintiff should be considered. The
factors that should influence the court's determination of each of the questions are, of course, not
identical .

[20] . The facts of Dabbs v. Sun Life Assurance Company a/Canada (1997), 35 O.R (3d) 708
(G.D.) - on which class counsel relied- were, in-my opinion. significantly different from those of
this case. There, the court was considering a settlement agreement that provided for the
defendant to pay class counsel's fees as determined by an arbitrator. The fees were to be over and
above the amount provided for the benefit of the class. There was no cap on that amount and it
would not be reduced, or affected, by whatever fees were awarded by the arbitrator, The
provision for the fees was considered to be an essential term of the settlement, In finding that, in
these circumstances, class counsel did not have a material conflict of interest when negotiating
the provision for the payment of fees, Winkler J. emphasized:

The payment of class counsel's fee is to be made: by the defendant
directly, is not from the SfU'De fund as the settlement moneys, and
w'i1l not diminish the recovery of individual class members. (at
page 715)

(21) The conflict in this case arises precisely because the fees are to be paid from the total
settlement fund and will diminish the amount available for the benefit of the class. I might add
that my opinion would be the same if the settlement simply provided for the defendant to pay a
fixed, or capped, settlement amount of a specific sum , for a counsel fee of some other fixed
amount and for the settlement as a whole to be conditional on the: court' 5 approval of the fee. As
the provision for the counsel fee would discharge a liability that would otherwise be borne by the
plaintiff and the class, the total settlement amount in such a case should. I believe, be the total of
the two amounts and, as in this case, it would- be reduced by the payment of the fee. Consistently
with this analysis , any amount of the fee in excess of that approved. by the court should augment
the amount paid to, or applied for the benefit of, the class,

[22} Counsel referred to a number of cases in which settlements providing for different levels
of fixed counsel fees have been approved. TIlls approach can be justified and permitted as a
matter of convenience - and as facilitating settlement in some circumstances . but there is
nothing to indicate that. in any of such cases. counsel insisted on the condition I am concerned
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with. In my experience, whenever the question has been raised, counsel have invariably
responded that the settlement would be amended if the court found that the fee w~~nably
high . That was certainly the case in Rose v. Pettie, [2006] OJ. No. 1612(S.C'}.), in which there
.was some overlap 'With class counsel in this case. Counsel provided the same assurance to
Nordheimer J. in Gariepy v. Shell Oil Co., [2002] OJ. No. 4022 (S.C.J.), at para 59.

[23] The CPA was not enacted for the financial benefit of the legal profession. Class counsel
have all of the fiduciary obligations and responsibilities that arise from their role as legal
representatives. These are not affected by recognition that the risks they assume, and the
importance of their role in advancing the objectives of the legislation, may properly influence the
level of the fees that will be approved.

[24] In the course of the hearing I raised the 'question whether the condition relating to the fees
of class counsel could not be deleted in an exercise of the power to amend conferred on me as
the successor to Mr Justice Winkler as case management judge for ibis proceeding. The power is
contained in paragraph 15 which I have set out above. While it is, in its terms, qualified only by
the exceptions in the second and third sentences, I believe it is evident from the submissions of
counsel - and, in particular, from their insistence that approval of the settlement was conditional
on approval of the fees - that it was not intended to permit the court to rewrite the settlement
prior to its approval , Paragraph 15 is, itself, part of the settlement that the court is asked to
approve as a package and I do not believe it was intended to be exercisable unless, and until, this
is done. The context suggests to me that the paragraph is probably intended to deal with changes
in circumstances and unforeseen events following court approval. On this interpretation. it would
be entirely speculative to consider on this motion questions relating to the scope of the power
and the circumstances in which it might be exercised.

[25] 1 regret class counsel's insistence on the condition requiring fee approval because, in my
opinion - and subject only to a few relatively minor points of detail - the total benefits provided
by the settlement represent a fair and reasonable compromise of the issues between the parties
and it is in the interests of the class members that they mould be approved. Although, by virtue
of the two important decisions of the Supreme Court of Canada. the plaintiff has already
achieved a considerable degree of success in the litigation - and, in particular, has succeeded in
establishing issues relating to liability as well as in effecting the termination of the illegal
practices to which he objected - there remain the difficult problems relating to the computation
of damages. These are not confined to those that arise from the size of the class, the
impracticabili ty of calculating restitution amounts on an individual basis, and the uncertainty
whether, at trial, an aggregate award would be considered appropriate. There are also a number
of novel and potentially disputable issues relating to the computation of interest and the
calculation of excessive charges in each case. The effect of the decision of the Supreme Court of
Canada in Transport North American Express Inc. v. New Solutions Financial Corp., [2004) 1
S.C.R. 249· with respect to a possible obligation of the defendant to compensate class members
only for the amcuntin excess of 60 per cent per annum - would also need to be determined. The
process of litigating .th ese issues was likely to be protracted and the possibility of future appeals
could nor be excluded.
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[26] Examinations for discovery on the computation of damages .have not yet been.co,:ducted,
and further productions will be required if the matter proceeds to trial, but, as 1 have indicated. a . .
significant amount of time has already been expended> with the assistance of MI Garland, /
actuaries and economists - in examining and analysing the billing records of the defendant.
Different ranges of damages were provided by the experts retained on each side . In the end .
result, counsel concluded that, depending upon the manner in which the calculation issues were
determined, the range of a potential aggregate recovery at trial was between nil and $74 million.
In the absence of precedents that were directly in point, the nature, and extent, of the variables
were such that counsel were unable to provide any fum opinion of an amount that would most
likely be recovered at trial. or a more precise range within which it would fall. The case is
unusual in that. if the proceeding is certified, the remaining litigation risks would, for the main
part, relate to the issue of damages.

[27] No objections have been received from class members to the reasonableness of the
settlement. It is quite possible: that the behavioural modification that has been achieved is more
important to many of them than restitution of relatively small illegal charges imposed by the
defendant. The negotiations were conducted at ann's length between parties represented by
competent counsel. Class counsel are experienced in class proceedings as wen as in civil
litigation generally and have represented the plaintiff with skill and tenacity throughout this long
proceeding.

[28J The total settlement amount of $21.17:5 million was arrived at after the issues relating to
damages had been fully canvassed Itt the mediation sessions and after a recommendation had
been made by the mediator, Mr Justice Winkler. On the basis of the material filed - and the
complexity and uncertainty attaching to the issues relating to damages - I am satisfied that it is
reasonable and in the interests of the class that it should be approved, and that it is not necessary
to delve deeply into the course of the negotiations between the parties and their counsel, On this
question, and in the circumstances of this case, I believe I should give considerable deference to
the recommendation of class counsel and the supporting affidavit sworn by one of the ir
soli citors.

[29] r am satisfied 'that weight should alsobe attributed to Mr Garland's support of this aspect
of the sett lement. He is an experienced policy and statistical analyst who was described by Mr
Dewart as a "social activist" . He was responsible for initiating the proceeding, although his
dam ages are estimated to be in the vicinity of only $100, and he has been a constant source of
encouragement - that may be an understatemem > and assistance to class counsel. He has been
far more closely involved with the proceeding than is customary for representative parties. His
concern about the terms of a cy pres distribution led him to take the unusual step of retaining
separate counsel who, r was informed, represented him in his "personal capacity" towards the
conclusion of the negotiations. He took an active role in negotiating the settlement amount and,
accordin g to his evidence, he succeeded in increasing it significantly from an amount previously
under consideration . Class counsel acknowledged the assistance he eave them in analysing the
issu es relating to damages.

[30] I am alga satisfied that this is pre-eminently a case in which a cy pres distribution would
be the appropriate method of providing benefits to the class. The class is too large and the
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settlement amount to.o small to make B distribution of even an equal amount to each class
member a reasonable; and an economically vi,able, alternative, The distribution proposed in the
minutes of settlement-would require the settlement fund - net of the fees of class counsel and the
payment to the Class Proceedings FW1d - to be paid to the United Way of Greater Toronto
("United Way") in trust to be invested and the income applied to form part of its Winter Warmth
Fund program and, by so doing, to assist needy customers of the defendant to pay their gas bills.

[31] I have no doubt that, in principle. thiswould be an acceptable cy pres distribution. Before
approving it, however, I would need to have more information about the manner in which the
prognun Is administered, and is likely to be administered in the future as the income from the
settlement funds becomes available. In thisregard, I note that:

(a) at present, the defendant makes annual contributions to the
Winter Warmth Fund program of $300,000 a year and the
settlement provides that it will continue to do this for either two
years after it gives notice of its intention to reduce ~i- eiiminate
such contributions, or, failing such notice, for five years;

(b) income from the amount earned from the investment of th e
settlement funds that is in excess of the "needs" of the Winter
Warmth Fund program for the year is to be distributed to the
regional United Way organisations to be used for such charitable
purposes as they see fit; and

(c) in' the event that the Winter Warmth Fund program ceases
operation "all available funds" shall similarly be distributed to the
regional United Way organisations to be used for general
charitable purposes ,

[32] In my opinion, the following matters require clarification, or attention:

1. How are the needs of the Winter Warmth Fund program in each
year to be determined. In particular, is it anticipated that it is likely
to expend the: entire amount available after the existing level of
contributions from the defendant , and any other contributors, is
augmented by the annual income from the investment of the
settlement funds?

2, If it is contemplated that there may well be a significant amount
of surplus, why should this be applied to charitable purposes
generally, and not cy pres?

3 . Is it intended that the United Way will be entitled to cease
operating the Winter Warmth Fund program while the '
contributions of the defendant are continuing? For example, will
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the continuing contributions be "available funds' ! if the decision is
made to terminate the programme within two years?

4. WbY1 in the event of the termination of the Winter Warmth Fund
program, should future income-from the settlement fund be applied
to charitable purposes generally, and not cy pres? A provision, for
example, that such income is to be applied cy pres by the United
Way - Of, failing its agreement to do so, by some other charitable
organisation - would preserve the link between the class and
benefits from the settlement fund. 1t would also provide an
incentive for the board of directors of the United Way to maintain
the Winter Wannth Fund program. The selection of substituted cy
pres objects - and, if necessary, another organization to distribute
income in accordance with them - could be made by the Advisory
Committee proposed in the minutes of settlement with the consent
of the Public Guardian and Trustee, or failing such consent, with
that of the court.

[}3] As the above comments may indicate, the cy pres element of the provisions of the
settlement appear to me to be rather fragile. I cannot judge, at present, to what extent those who
have difficulty in paying gas bills - as distinct from the community at large • are likely to benefit
from the annual income from investments made with the oct settlement funds. General charitable
purposes are, of course, extremely diverse and they include many that would have no specific
connection with the class members, or the issues in this litigation. They would include, for
example, educational purposes, the promotion of health, prevention of cruelty to animals and
other purposes considered to be beneficial to the community at large.

[34J I have the same concern with respect to the possibility that the Winter Warmth Fund
program might be terminated by a decision-of the United Way within three years and, perhaps,
earlier.

[35] Finally, the provision for notice of the settlement to be published once in The Globe and
Mail is, in my opinion, inadequate. If the settlement is approved, members of the class will be
entitled to opt out and, in view of the release it contains, the requirement of notice cannot be
considered to be a mere formality.

(36) Subject to those comparatively minor matters and the condition relating to the level of
class counsel's fees, the settlement is , in my judgment, deserving of approval pursuant to section
29 of the CPA and, if it wag otherwise acceptable, I would certify the proceeding under the CPA.
Whether or not the defendant might successfully oppose certification in the absence of a
se ttlem ent, the statutory requirements would, I believe, be satisfied in the context, and for the
purpose, of implementing the settlement.

[371 For the reasons I have given, 1 do not intend to consider the quantum of the fees claimed
by counsel - or of the amount of compensation requested by Mr Garland which, it is proposed,
would be paid out of the amount that would otherwise be approved as counsel fees . I will

.. ' :
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comment only th.u, in my view, counsel are entitled to a fee commensurate with their time and
effort, and the substantial success achieved by them, in this difficult, )~ngthy and expensive
proceeding This case has, as they submitted, unique features that may properly be taken into
account in approving their fees in the event that a settlement is approved. I ilccept, also, that, in
{hat event, the contribution made by Mr Garland throughout the proceeding, as well as in
negotiating the term! of the proposed settlement, makes this One of the exceptional cases in
which he should receive compensation for his contribution to the success of the litigution.

P81 In the end result. I will defer my decision 011 the orders requested in the joint notice of
motion for 30 days to permit counsel 10 consider tl~e vie-ws 1 have expressed, and to inform me,
within that time, if any amendment! to the minutes of settlement have been made.

k~~'~ _f/~
-~

DATE.: September 25. 2006

TnT~1 P . ; ::'
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Court Fil e No.: 94-CQ-50711

ONTARIO

SUPERIOR COURT OF JUSTICE

BEIWEEN:

GORDON GARLAND

Pl aintiff

- and -

ENBRIDGE GAS DISTRIBUTION INC.
(formerly Th e Consume rs' Gas Company Limited)

Defen da nt

Proceeding under the Class Proceedings Act, 1992

Amendment
(to Minutes of Settlem ent dated July 19, 2006)

The pla in tiff and the defendant, by their so l i c i to r s ,

hereby agree to ame nd the Minutes of Settl ement dated Jul y 19 ,

2006 as fo llows:

1 . Par agr aph 12 of the dr aft Im pl em entation Order (Sc hedule B

to the Minutes of Settlement dated Jul y 19, 2006) is deleted a n d

repl aced with the fo llowing:

1 2 . THIS COURT ORDERS that , as soon as poss ib le after
the Date thi s Order becom es Final, noti ce be provided to t he
Class by:

(a) the defendant caus ing a noti ce substa ntially in th e
form attache d her et o as Sche dule "A" to be published once in
The Glob e and Ma il as soo n as possibl e;
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th e
to

th at

fromlinka

(b) the defendant causing a notice substantially in the
form attached hereto as Schedule "C" to be published as soon
as possible twice in each of the Toronto Star and the Ottawa
Citiz en, and once in The Globe and Mail;

(c) the plaintiff placing a cop y of a notice su bstan tially
in the form attached hereto as Schedule "A" on the website
known as www .en b r idg e la te p ayme n tpe na lty cla ss ac tio n .co m
for a period of 3 months after the Date this Order becomes
Final, at which time the website can be discontinued , and ;

(d ) the defendant issuing a press release to as many
newspapers as practically possible in Enbridge' service area
in cluding a copy of a notice substantially in the form atta ched
hereto as Schedule "A" ; and

(e) the defendant maintaining
defendant ' s websi te
www.enb ridg e la te p ay m entpe na l tyc lassac t io n.co m until
website is discontinued pursuant to paragraph 12(c) .

2. In paragraphs 4, 5 and 6 of the draft Implementation Ord er

(Schedule B to the Minutes of Settlement dated July 19 , 2006) the

phrase "under paragraph 12 below" shall be repla ced with " u n d e r

paragraph 12(a ) below".

3. A new Schedule C, in the form attached hereto, shall be added

to the draft Implementation Order (Schedule B to the Minutes 0 f

Settlement dated July 19, 2006).

Dated at Toronto this 23rd day of Augu st 2006 .

Aird & Berlis LLP
per

dant
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McGowan & Company
per

Co- counsel for the Plaintiff

Fraser Milner Cas grain LLP
per

Co-co unsel for the Plai ntiff
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Schedule C
(to implementation order)

Enbridge Late Payment Penalty Class Action Settlement

On 2006, the Ontario Superior Court of Justice
approved a $22 million settlement of a class action regarding late
payment penalties charged by Enbridge Gas Distribution Inc., (formerly
The Consumers' Gas Company Limited) in the period April 25, 1994 to
October 1, 2005. The cou rt also permitted class members to opt out of
the lawsuit by filing an opt out coupon by _ 2006. Class
members who do not opt out will be precluded from suing individually
regarding the subject late payment penalties.

You may obtain more information by visiting
www.enbridgelatepaymentpenaltydassaction.com or by telephon ing
McG owan & Com pany a t 416-363-2182 attn: Gabrielle Pcp-Lazic.
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Court File No.: 94-CQ-50711
ONTARIO

C'TTOERIOR £"'ATTRT AV TTTCTT£"'V
~uc v ,",VUJ:.J. V.J.' JULJ.J. ... v.LJ

BETWEEN:

GORDON GARLAND

Plaintiff

- and -

ENBRIDGE GAS DISTRIBUTION INC.
(formerly The Consumers' Gas Company Limited)

Defendant

Proceeding under the Class Proceedings Act, 1992

AFFIDAVIT #2 OF DOROTHY FONG
(Settlement Approval Motion)

I, Dorothy Fang, of the Town of Markham, MAKE OATH

AND SAY:

1. I am one of the solicitors for the plaintiff in this ac tion

and as such have knowledge of the matters to which I herei nafter

depose.

Amendment of Minutes of Settlement

2. Following the release of, and in response to, the court 's

interim endorsement dated September 25, 2006 the parties

amended the minutes of settlement to give the court a discretion to

(a) lower the proposed legal fees and increase the endowment for

the Winter Warmth Fund accordingly, and/or (b) amend the
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provisions regarding the distribution of any annual surplus and/or

of the endowment itself III the event the Winter Warmth Fund

program is terminated. A true copy of the amendment dated

October 17, 2006 is attached as Exhibit "A".

3. Under the amended minutes, the consent of the United

Way of Greater Toronto is required if the court amends the

provisions affecting the United Way of Greater Toronto. The

plaintiff has formulated one possible amendment, the text of which

is attached as Exhibit "B". The United Way of Greater Toronto has

reviewed that amendment and consents to it. A copy of the consent

is attached as Exhibit "C" . I understand that this pos si bIe

amendment would also be satisfactory to the defendant.

Clarification of Winter Warmth Fund Operations

4. Catherine Smith, the Chief Operating Officer of the

United Way of Greater Toronto, has provided a letter dated October

20, 2006 addressing various of the matters identified by the court at

para. 32 of the endorsement dated September 25, 2006. A copy IS

attached as Exhibit "D". The highlights are:

(a) the funding currently received by the Winter Warmth

Fund is not based on the needs of the customers. The needs far

exceed the funding available;

(b) Except perhaps in 2007, the .United Way anticipates th at

the additional financial support proposed by the settlement can be

completely distributed by the Winter Warmth Fund; and

(c) It is not the United Way's intent to discontinue

Winter Warmth Fund as long as there is financial support

Enbridge or a need in the community for such a program.
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Ms. Smith has also provided the following documents,

attached as the Exhibits indicated:

Document

2006 Winter Warmth Fund Final Report
Process Manual 2006
United Way of Greater Toronto 2005
Annual Report

Exhibit

E
F

G

Clarification of the Dynamics of the Negotiations Regarding
Class Counsel's Fees

6. The court's interim endorsement dated September 25,

2006 refers in paras. 16 and 17 to the court's impression that Class

Counsel " insisted" that the amount of the legal fee be specified in

the settlement documents and that approval of the legal fee be a

condition of approval of the settlement. That
. .
impression IS,

however, not correct. It appears that I was not entirely successful 1n

communicating clearly the facts relevant to this issue in my affidavit

sworn August 25, 2006 . I will therefore restate those facts here.

7. As stated III paragraph 44 of my first affidavit, Class

Counsel were initially of the view that their fee should be based on a

multiplier of 4.8 which would produce a fee of about $19.2 million .

They disclosed that to the representative plaintiff, and, in answer to

one of the mediator's questions, to the mediator and the defendant.

Class Counsel did not at any time intend to require that this fee be

specified in any settlement documents. Class Counsel would have

been content that the settlement documents simply deal with

damages, interest and partial indemnity costs, and that the legal fee

payable to Class Counsel be set by the court and deducted from th e

monies being paid under the settlement.
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8. However, as stated III paras. 46 to 50 of my first

affidavit, as negotiations with the defendant progressed it became

clear that a fee of $19.2 million would be a very high proportion 0 f

the funds being paid under any achievable settlement. The mediator

was critical of a multiplier of 4.8. Class Counsel therefore reduced

their expectations from a multiplier of 4.8 to 4 which would result

in a fee of about $16 million. As negotiations continued, it became

clear that $16 million would be over half of any achievable

settlement. Moreover, as stated in para. 51 of my first affidavit, Mr.

Garland would have had difficulty approving any settlement which

simply allowed the court to set a fee based on a multiplier. The risk

that a large percentage of the money being paid under the

settlement might be consumed by legal fees was unacceptable to Mr.

Garland.

9. Although Class Counsel did not know it at the material

time , it is now known, as stated III para. 53 of my first affidavit, that

the defendant simply would not have agreed to a settlement for $ 2 2

million which permitted Class Counsel to request a fee based on a

multiplier of 4 (i.e. about $16 million) or 4.8 (i.e. about $ 19.2

million). It is unknown to me whether or not the med iator was

aware of that.

10. As stated in para. 41 of my first affidavit , at the resumed

mediation on May 25, 2006 little progress was made and no offers

to settle were exchanged. As a last ditch effort to procure a

settlement, the mediator made a recommendation to both parties ,

which if accepted by both parties would result in a settlement. The

mediator requested each party to give a "yes" or "no" answer to th e
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further negotiation. The

recommendation was for a total settlement of $22 million

apportioned, subject to any minor necessary adjustments, as

follows:

United Way
Legal fees , disbursements, GST &
class representative's compensation
Class Proceedings Fund

Total

$9 million

11 million
2 million

$22 million

As indicated , that recommendation included setting a fixed amoun t

for the legal fees , etc . in the amount of approximately $11 million .

Class Counsel did not request, let alone " insis t" , that the mediator 's

recommendation specify the legal fee. The mediator made th at

recommendation entirely of his own accord.

11. Minor adjustments were made as a result of allocating $ 2

million of the $11 million to partial indemnity costs. Since the Class

Proceedings Fund's 10% levy does not apply to partial indemni ty

costs, the 10% levy turned out to be $1,917,500. In addition, the

Class Proceedings Fund will receive repayment of disbursements an d

GST in the sum of $311 ,825 .30 out of the partial indemnity cos ts.

The total the Class Proceedings Fund will receive is therefore

$2,229,325.30. I attach as Exhibit "H" a detailed breakdown, which

was filed with the court at the September 6, 2006 hearing, setting

how the $22 million will be distributed.

12. Inclusion of a specified legal fee III the settlemen t

documents affected Class Counsel's personal interest. If the

sett lement specified a particular legal fee, Class Counsel would not

be at liberty to request a higher fee from the court. Class Counsel
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were able to agree to the proposed fee (which represented a

multiplier in the vicinity of 2.5) on the basis that, as suggested to

them by the mediator, t.lli0' could notionally transfer generic time to

the Toronto Hydro docket and might eventually recover additional

fees in that case based on time actually docketed to the Garland

case, but which dealt with issues common to the Toronto Hydro

case with the result that it was beneficial to the plaintiff class in th at

case as well. In other words, under the terms of the Minutes of

Settlement, Class Counsel would receive a fee equivalent to a

multiplier of about 2.5 in the Garland case, with the possibility,

nothing more, that they might receive an additional fee III the

Toronto Hydro case based on the portion of their work III the

Garland case of benefit to that plaintiff class. Whether that will

occur or not is a matter to be addressed in the Toronto Hydro case,

not in the Garland case (although in the interests of full disclosure,

this future possibility is being disclosed now in the Garland case.)

13. All concerned accepted the mediator's recommended

settlement, and the settlement documents were drafted accordingly.

The settlement documents specified the legal fee not because Class

Counsel "insisted" they do so, but rather because that was the

recommendation of the mediator, as accepted by the parties.

14. It should also be noted that Mr. Garland retained a

personal lawyer, Sean Dewart, to advise him before the settlement

was concluded . As Mr. Dewart stated in his submissions at the

September 6, 2006 hearing, he advised Mr. Garland on all aspects 0 f

the settlement, including the legal fees.
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Notional Transfer of time to Toronto Hydro docket

15. Class Counsel have undertaken to place a copy of the

reasons for decision in this case before the court III the Toronto

Hydro case if and when that case is resolved and the court deals

with Class Counsel's fee. One of the purposes of doing so is to av0 i d

double recovery. Their belief is that the court in Toronto Hydro will

prevent double recovery. They do not believe the court in Garland

should use the proposed notional transfer of time to Toronto Hydro

docket as a reason to reduce the fee in Garland. The court in the

Toronto Hydro case is the court best placed to prevent any double

recovery.

September 6, 2006 hearing

16. At the September 6, 2006 fairness hearing , Class Counsel

presented the court with the settlement in the terms as had been

agreed to by the parties. Class Counsel urged the court to consider

the merits and approve the settlement as a package since that was

the basis on which the parties had reached agreement.

Notice Concern

17. In its interim endorsement the court also expressed

concern about the notice prOVISIOns. It app ears the court

overlooked the amendment to the minutes of settlement, found at

Exhibit G of my previous affidavit, which expanded the notices to be

consistent with the notice program the court ordered for th e

fairness hearing.

Corrections

18. There were two rrunor errors III the court's in teri m

endorsement dated September 25, 2006:
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(a) III para. 29 the court referred to Mr. Garland's role 1n

negotiating the "settlement amount" and incorrectly stated that he

"succeeded in increasing it significantly from an amount previously .

under consideration ." In fact it was the amount claimed, not th e

amount of the settlement, that the evidence shows (see Mr.

Garland 's affidavit, para. 22) was increased significantly from the

amount previously under consideration; and

(b) III para. 31(a) the court indicates Enbridge's $300,000

per year annual contributions to the Winter Warmth Fund will

continue for a minimum of 2 years. In fact, the settlement (s ee

para. 8(f) of the draft implementation order) provides the a nnu al

contributions will continue for a minimum of 5 years.

SWORN BEFORE ME at the City of )
Toronto, this I day of November )
2006 . )

/~~Z. . )
A Commissioner etc .
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Court File No.:

ONTARIO

SUPERIOR COURT OF JUSTICE

BETWEEN:

GORDON GARLAND

- and-

ENBRIDGE GAS DISTRIBUTION INC.
(formerly The Consumers' Gas Company Limited)

Proceeding under the Class Proceedings Act, 1992

AFFIDAVIT #3 OF DOROTHY FONG
(Settlement Approval Motion)

94-CQ-507l I

Plaintiff

Defendant

1.

I, Dorothy Fong, of the Town of Markham, MAKE OATH AND SAY:

I am one of the solicitors for the plaintiff in this action and as such have

knowledge of the matters to which I hereinafter depose.

2. At the hearing of the resumed settlement approval motion on November

21, 2006, the court asked Mr. Dewart, personal counsel for Mr. Garland, a number of

questions concerning the advice he had given Mr. Garland in connection with the

proposed settlement of this action.

Fong Aff 1.5 061124.doc
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-2-

In connection with those questions, my recollection (without having had

access to a transcript of the proceedings) is that Mr. Dewart in substance informed the

court, after having discussed the matter with Mr. Garland to refresh his memory, that Mr.

Garland had indicated to him, among other things, that:

(i) before the mediation in this matter, there had been discussions between

Mr. Garland and Class Counsel about amending the then existing 1998

retainer agreement as it related to fees;

(ii) while no agreement on that issue had been reached, it had been accepted

by Mr. Garland before the mediation that Class Counsel should receive a

higher fee than provided for in the 1998 agreement;

(iii) Mr. Garland had decided, insofar as he was concerned, that he would

abide by a recommendation of the mediator with respect to fees;

(iv) Before the mediation began, Mr. Garland had recognized and agreed that

it would not be fair and reasonable to Class Counsel that their

remuneration be determined pursuant to the provisions of the 1998 retainer

agreement that was eight years old, out of date and in need of being

revisited. Accordingly, Mr. Garland agreed that there would be te a

modification of the retainer agreement to reflect the settlement, once the

parameters of the settlement were known and agreed to.

4. I am advised by Mr. Dewart and verily believe that at the time he made his

submissions, he was unaware that there was , in fact , correspondence between Mr.

Fang Aff 1.6 06 1124.doc
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McGowan and Mr. Garland during the period between August, 2005 and January, 2006

about amending the fee arrangements under the 1998 retainer agreement.

5. With the express agreement and consent of Mr. Dewart on behalf of Mr.

Garland, Class Counsel considered that it might be of assistance to the court to have

copies of that correspondence in connection with the information provided to the court by

Mr. Dewart.

6. Attached hereto as exhibits are copres of four letters between Mr.

McGowan and Mr. Garland as follows:

(i) a letter of August 9, 2005 from Mr. McGowan to Mr. Garland is attached

as Exhibit "A";

(ii) a letter of December 21, 2005 from Mr. McGowan to Mr. Garland is

attached as Exhibit "B";

(iii) a letter of December 23, 2005 from Mr. Garland to Mr. McGowan is

attached as Exhibit "C"; and

(iv) a letter of January 16, 2006 from Mr. McGowan to Mr. Garland IS

attached as Exhibit "D".

7. As the Court has been advised, after Mr. Dewart was retained, there were

extensive negotiations about the specific terms of the cy-pres distribution and the manner

in which the contribution to the Winter Warmth Fund was to be administered. I am

advised by Mr. Dewart and verily believe that his advice to Mr. Garland, which Mr.

Garland accepted, was that under no circumstances should Mr. Garland execute any
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-4-

agreement to further amend the retainer agreement with Class Counsel until he, Mr.

Garland, was satisfied that he had achieved as many improvements as possible to the

terms of the settlement, and had pushed Class Counsel to push the defendant as far as was

achievable. It is for this reason that the amendment to the retainer agreement was signed

after the balance of the settlement agreement documentation, notwithstanding that Mr.

Garland had recognized and agreed in principle for some time that in light of the

monetary and non-monetary results which had been achieved, an amendment to the

retainer agreement along the lines being proposed was appropriate.

SWORN before me at the City of
Toronto this .A ir> day of November,
2006

A Commissioner etc.
ElOOOGARlAND\06-1244\OOO9276J .DOC

Fong Aff 1.6 06 1124.doc
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PROCEEDING UNDER THE'~L4SS PROCEEDINGS ACT, 1992

REASONs.¥b:R DECISION

CULLITY J.

(I] In my endorsement released on September 25, 2006, after the initial hearing of the
motion to approve a .settlement of this proceeding, I deferred my decision to provide the parties
with an opportunity: to consider whether they wished to amend the minutes of settlement in
certain respects, and to provide further information with respect to the proposed cy pres
distribution to be administered by the United Way of Greater Toronto ("United Way"). Since
then the minutes of settlement have been amended and my requests for information with respect

, ,

L?;
\ " ~ '. ,.
f ' ., .

:', ..
~ ~ \. '

. .f'

DEC 08 2013(', IG; 09 r nC[ . 02
J.'

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 26 
Page 1 of 17



Page: 2

to the proposed cy pres distribution have .been adequately addressed. Counsel have also
dispelled the concerns I expressed with respe~( to the method of giving notice of the settlement,
and the duration of the obligation of the defendant to continue to contribute to the Winter
Warmth Program under paragraph 8 (f) of the proposed implementation order.

[2] Submissions on the amendments to the minutes of settlement were made at a hearing on

November 21, 2006.

THE PROPOSED CY PRES DISTRIBUTION

[3) The amendments to paragraph 8 (c) (iii) and 8 (d) , with a few minor su ggestions I made
at a case conference before the second hearing, have received the consent of the United Way.
These relate to the distribution of surplus in any year, and the application of the funds if the
Wimer Warmth Program is terminated. Notwithstanding that it is prepared to accept me
amendments, the United Way has expressed.apreference for the original provisions of the two
para graphs which would provide the organisation with a greater degree of discretion. On this
question. I am prepared to defer to the views of the organisation with respect to the most
efficient method ofbenefiting members of the class and other members of the community in
like circumstances. In consequence, I will l eave it to the United W ay to deci de whether the
original provisions, or those included in class counsel's factum after Schedule B, are to be
included in the implementation order. I note' that the United Way has indicated that 'it is not its
intention to discontinue the Winter Warmth Program as long as there is a need in the
community for such a program, and that - as the need for assistance from the programme far
exceeds the current level of funding - it is not anticipated that, after 2007, there will be any
surplus,

FEES OF CLASS COUNSEL

[4) In the endorsement, I declined to approve the settlement on the ground thatit made the
benefits to be provided to the class conditional on the court's approval of the amount requested
as fees for class counsel. I indicated that, in insisting on this condition - rather than deferring to
the jurisdiction of the court to reduce the fees - counsel were improperly preferring their own
interests over those of the class.

[5) In an affidavit filed before the secondhearing, Ms Dorothy Fang - one of the solicitors
with the class counsel firms - stated that at no time did counsel insist that the condition I
considered to be obrioxious was to be included in the settl ement agreement. I must accept that
clarification but it does not alter the fact that, in accepting the condition and insisting on it in
this court, counsel were acting exclusively in their own interests at the expense of those of the
class . I remain quite unconvinced by counsel's insistence that they had no option but to accept
the mediator's recommendation in respect of their fees with the condition attached. The only
interests affected were those of class counsel and the class and neither the defendant nor Mr. . ,
Garland, could possibly have had any objection to the deletion of the condition in the interests
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of the class . The fact that the mediator's recommendation was made on a take-it-or-leave-it
basis has no relev~ce. Settlements are made-between the parties and a mediator' s interests are
not involved if a settlement is ultimately reached that, in some particulars, departs from the.
mediator's recommendations. Subject to my acceptance of Ms Fang's point of clarification, I
adhere to the views expressed in the endorsement.

[6] The matter is now moot because, as aconsequence of my decision after the first hearing,
the minutes of settlement have been amended to provide that, if the fees are reduced by the
court in an exercise' of its discretion. and the settlement is otherwise approved, the settlement
will be binding and the amount payable to the United Way will be increased to the extent of the
fee reduction .

[7] It remains now to consider whether the 'provisions relating to the fees in the settlement,
and in the 2006 agreement, should be considered-to represent fair and reasonable compensati on
for counsel for the work they have done throughout this protracted proceeding.

1. Thefee agreements

[8] By way of background, the original retainer agreement between class counsel and Mr
Garland provided for a fee based on a multiplier to be set by the court, There was a provisional
agreement between the parties to a rather complex formula for determining the multiplier that
the parties considered would be appropriate in different circumstances.

[9] On October -29, 1998, shortly before the release of the decision in Garland #1, the
original agreement was ainended to substituteafee that would be determined as a percentage of
the damages and interest recovered plus 50 .per cent of all' party and party costs. Under this
agreement - which remained in force for eight years - the solicitors would be entitled now to a
fee of $5,247,500, or approximately 52 per cent of the fee they are requesting.

(1 OJ The 1998 agreement was intendedjo be superseded by the minutes of settlement
executed on July 19,. 2006 and the original retainer agreement was amended in accordance with
the settlement on August 18, 2006. These documents contain the fee agreement that Lam asked
to approve.

2. Evidence

[11) At each of the hearings, a considerable -amount of time was devoted to the circumstances
in which Mr Garland agreed to the fees ,payable pursuant to the settlement. The relevant
evidence was provided in instalments by Ms.Dorothy Fong - a solicitor 'With one of the class
counsel firms - in affidavits delivered prior to .the first hearing, and before the second. Further
information was provided by Mr Dewart on .the instructions of his client at the second hearing,
After I had reserved my decision, a further affidavit was delivered by Ms Fong.
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[121 In view of the decision 1have reached -en the appropriateness of the fee, it is unnecessary
to refer to the evidence in detail. In summary-it appears that discussions between class counsel
and Me Garland on' the question of the fee occurred in August and December. 2005 and that ,
from the outset, Mr.Garland agreed that the,1998 fee agreement should be revisited. He did not
agree with counsel's proposal for a fee that would reflect a multiplier of 5 - or, indeed, any
mult iplier - and he proposed a higher percentage of recovery than that in the 1998 agreement.

[13] At the time of these discussions, the parties were preparing for a mediation in an attempt
to obtain a settlement of the proceedings. No agreement on an appropriate fee was reached
between class counsel and Mr Garland, thequestion of the fee became part of the mediation
and, ultimately. it was addressed in the settlement proposal put to the parties by the mediator,
MrJustice Winkler.

[14) Prior to the mediation, Mr Garland had decided to accept whatever the mediator
recommended. After the mediator's proposal:had been received, but shortly before the deadline
for its acceptance or rejection had passed, MrGarland retained Mr Dewart to advise him in his
personal capacity. Mr Dewan was not retained to advise on .the question of the fees. The
principal reason s for his reta iner were Mr Garland's concerns to obtain compensation for his
own efforts in advancing the proceeding, and with respect to certain details of the proposed cy
pres arrangement with United Way. Although Mr Dewart could not remember the contents of
the 1998 agre ement, he assured me that he had discussed it with Mr Garland and had satisfied
himself that his client was aware of his rights under it and considered the mediator's proposal to
be fair and reasonable. Mr Dewart stated that his advice with respect to the 1998 fee agreement
was provided in the context of the leverage it might give Me Garland on the matters that were
his principal concern, and for which Mr Dewart had been retained,

3. Sections 32 and 33. a/the CPA

[15] Sections 32 and 33 of the Class Proceedings Act, 1992, S.O. 1992, c.6("CPA") are
central to any consideration of a motion to approve class counsel fees. The sections read as
follows :

32 (1). An agreement respecting fees and disbursements between a solicitor and a
representative..party shall be in writing -and shall,

(a) state the terms under which fees and disbursements shall be
paid; .

(b) give an estimate of the expected fee, whether contingent on
success in the class proceedingor not; and

(c) sta~e the method by which ,payment is to be made, whether by
lump sum, salary or otherwise.
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P~ge: 5

(2). An agreement respecting fees and .disbursernents between a solicitor and a
representative party is not enforceable unless approved by the court, on the
motion of the 'solicitor.

(3). Amounts' owing under an enforceable agreement are a first charge on any
settlement funds or monetary award.

(4). If an agreement is not approved by,the court, the court may,
(a) determine the amount owing to the solicitor in respect of fees

and disbursements;

(b) direct a reference under the' rules of court to determine the
amount owing; or

(c) direct that the amount owing be determined in any other
manner.

33 (1) . Despite the Solicitors Act and An.Act Respecting Champerty, being chapter
327 of Revised Statutes of Ontario, 1897, a solicitor and a representative party
may enter into or a written agreement providing for payment of fees and
disbursements only in the event of success in a class proceeding.

(2). For the purpose of subsection (1), success in a class proceeding includes,

(a) a judgment on common issues in favour of some all class
members; and

(b) a settlement that benefits one -ormore class members.

(3). For the purposes of subsections (4) to (7),
"base fee" means the result of multiplying the total number of hours worked by an
hourly rate ;
"multiplier" means a multiple to be ap~lied to a base fee.

(4). An agreement under subs ection (1) may permit the solicitor to make a motion
to the court to' have his or her fees increased by a multiplier.

(5). A motion-under subsection (4) shall-beheard by a judge who has,

(a) given judgment on common issues in favour of some or all
class members; or
(b) approved a settlement that benefits any class member. ...

(7). On the motion of a solicitor who' has entered into an agreement under
subsection (4), the court,
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P~ge: 6

(a) shall determine the amount-of the solicitor's base fee;

(b) I1¥lY apply a multiplier to.the base fee that results in fair and
reasonable compensation to the solicitor for the risk incurred in
undertaking and continuing the proceeding under an agreement
for payment only in the event of success; and

(c) shall determine the ameunt of disbursements to which the
solicitor is entitled, ...

(8). In making a determination under.clause (7) (a), the court shall allow only a
reasonable fee .

(9). In making a determination under..clause (7) (b), the court may consider the
manner in which the solic itor conducted the proceed ing.

[16] Section 32 is concerned with fee agreements - contingent or otherwise - in general.
Section 33 is confi~ to a particular type of contingent fee agreem ent: one that contemplates,
and permits, the solicitor to make a motion'to the court to have his or her fees increased by a
multiplier. The jurisdiction under the section appears to be premised and conditioned on the
existence of such an' agreement.

(17] Section 32 has a wider application. It does not, in its terms , authorize fee agreements.
These were always' permitted at common raw and, since 1909, they have been authorized
specifically in sections 15 - 32 of the Solicitors Act, R.S.O . 1990, c. S. 15 and their
predecessors . Following the decision of the Court of Appeal in Mcintyre Estate v. Ontario
(A ttorney-General) (2002), 61 O.R. (3d)' 257, the sections were expanded to confirm that
contingency fee agreements are permitted in civil proceedings in Ontario. This development
was, of course , preceded by the enactment of-sections 32 and 33 of the CPA.

[18] Some questions of statutory interpretation that arise under sections 32 and 33 have been
considered in this court. In particular, in Nantais v. Telectronics Proprietary (Canada) Ltd.
(1996) ,28 O.R. (3d) 523 (G.D.) and Crown Bay Hotel Ltd Partnership v. Zurich Indemnity Co.
(~l Canada (J 998), 40 O.R. (3d) 83 (G.D.), it was held that contingency fee agreements that
could be approved by the court were not limited to those that contemplated the application of a
multiplier to a base fee. In Naniais, Brockenshire J. held that an agreement that provided for a
lump sum plus any award of party and party costs could be approved pursuant to section 32,
and, in Crown Bay, Winkler J. followed that decision in approving an agreement for a fee
calculated as a percentage of the settlement proceeds including costs .

(19] If the matter were one of first impression, r would interpret sections 32 and 33 as not
intended to displace the general principles and statutory provisions that govern solicitor and
client costs, except when a solicitor has moved for approval of an agreement that satisfies the
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P~e:7

conditions of one of those sections. I would "then be inclined to interpret section 32 (4) as
limited to cases where, on a motion by a solicitor pursuant to section 32 (2), the court declines
to approve an agreement. In the absence of sUch a motion, the provisions of the Solicitors Act
would apply including section 21 which applies to fee agreements in general and reads as

follows:

21 . Such an agreement excludes any further claim of the solicitor
beyond the terms of the agreement in respect of services in relation
to the conduct and completion of.the business in respect of which it
is made, except such as are expressly excepted by the agreement.

(20] The position. at common law, and thaiunder the Solicitors Ace, are discussed in Clare v.
Joseph, [1907] 2 K:B. 369 (C.A.) and Fitch v, FOrI Frances Pulp and Paper Co. (1927), 61
O.L.R. 252 (App. Div.). In Clare , at page 376, Fletcher Moulton L.J. stated :

Agreements between a solicitor and his client as to the terms on
whichthe solicitor's business Was to be done were not necessarily
unenforceable. They were, however, viewed with great jealousy by
the Courts, because they were ,agreements between a man and his
legal adviser as to the terms of the latter's remuneration, and there
was so great an opportunity for the exercise of undue influence,
that the courts were very slow to enforce such agreements where
they were favourable to the solicitor unless they were satisfied that
they were made under circumstances that precluded any suspicion
of an 'improper attempt on the,solicitor's part to benefit himself at
his clients expense. But when.it appeared that the agreement was
favourable to the client, the courts often held a solicitor to his
bargain, for there was no ground in equity why they should be
suspicious of a bargain of that kind.

(21) In Fitch , Middleton J.A. commented;

As we.understand the decisionsof the CoUl1 of Appeal in Clare v.
Joseph , (1907] 2 K. B. 369, and .in Gundry v, Sainsbury, [1910] 1
K.B 645, it is now established that the provisions of the Solicitors
Act in question were intended-to confer upon the solicitor the right
to make an agreement with his-client if he complies with the terms
of the ,Act and to invalidate against the solicitor any agreement that
does not comply with the provisions of the Act. But the: statute
does not take from the client the right to rely on any parol
agreement which the solicitormay make.

(22] The interpretat ion of the CPA that I would prefer is, I believe, supported by the fact that
section 32 of the CPA does not appear to deal with the possibility that a client, and not the
solicitor, might wish to rely on a fee agreement.
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[23] It is my understanding that the above interpretation is not consistent with the practice of
the court and the understanding of the profession that has developed under the CPA. It appears
to be accepted that a motion can be made under section 32 (4) even where the court has not been
asked to approve a fee agreement: see, for example, Hislop v Attorney General oj Canada
(2004) 3 C.P.C. (6th) 42 (S.C.J .). On this interpretation - which I believe I should accept and
apply - the section would, to at least some extent, replace the common law and statutory rules
governing solicitor and client costs in other proceedings with a general statutory discretion.
Given the recognition of an inherent jurisdiction to approve a bonus in Desmoulin v, Blair
(1994),21 O,R, (3~) 217 (C.A.) and Wa/~r v. Ritchie, (2006] S.C';. No.45, in cases where
there is no fee agreement in existence, there may be no significant difference under either
approach as to the powers of the court, and the facts that should influence its decision, Where,
however, there is such an agreement the difference could be important if it is the client and not
the solicitor who wishes to rely on the agreement. It has not, to my knowledge been held that 
contrary to the provisions of section 21 of the Solicitors Act - the discretion under section 32
(4) would permit the court to approve a fee in excess of that provided in such an agreement.

(24) The scope ofsection 32 (4) bears directly on the degree of leverage class counsel will
have when an attempt is made, as here, to renegotiate a contingent retainer agreement after the
contingent facts have occurred. In such negotiations the question whether the court has power to
override the agreement - may be crucial.

4. Negotiation of the 2006fee agreement

(25) The question of interpretation is relevant to the extent to which Mr Garland was
informed of the status of the 199& agreement during the negotiations with class counsel with
respect to the possible amendment of the agreement. While Mr Dewart informed me that he
could not remember turning his mind to the .provisions of the CPA when he was advising Mr
Garland, Mr Millar was emphatic that section 32 (4) gave the court power to override the 1998
fee agreement and to approve a higher fee in the exercise of its discretion. It has been a concern
to me that the evidence of the negotiations between Mr Garland and class counsel was more
than consistent with the possibility that they were conducted on the basis that counsel had a
right to request the court to override the provisions of the 1998 fee agreement pursuant to
section 32 (4) of the CPA simp ly on the ground that a higher fee would be more reasonable. I
consider that to be a-doubtful proposition but, if it is correct, I cannot believe that a court should
be anything but extremely reluctant to relieve solicitors from the terms of retainers they had
freely accepted, if the client wished to enforce them. In attempting to negotiate a fee greater
than that th ey had bargained for in the 1998 contingency fee agreement, counsel were not
seeking merely to negate the tenus of the agreement - they were actually attempting to obtain
additional compensation for the fact that contingencies contemplated in, and to be compensated
generously under, the agreement had materialised. The possibility that the litigation would be
protracted , and the time expended underestimated, were two of the contingencies. In my
opinion, it would be inconsistent with the grounds on which contingent fee agreements are
ju stified to accept the possibility that, on a motion by counsel in circumstances such as these.
the court may override their provisions without the consent of the representative party , At the
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very least, the existence of such an agreement must surely be a highly important factor to be
considered in the exercise of the discretion conferred in section 32 (4).

(26] I was particularly concerned with MrGarland's understanding of the legal position when
counsel attempted to obtain his agreement to replace the provisions of the 1998 fee retainer
with, initially - according to Ms Fong's first and second affidavits - a multiplier of 4.8 to be
applied irrespective ofthe amount recovered from the defendant In their factum, counsel stated
that there would have been no settlement if they had insisted on "their right to pursue a fee
equivalent to a multiplier of 4 or 4.8." (Correspondence filed subsequently discloses that, as late
as December 21,2005, counsel were seekin-g Mr Garland's agreement to a multiplier of 5.)

[27] To some extent, but not entirely, my.concerns were removed by the further affidavits
filed before, and after, the second hearing and by the very helpful submissions of Mr Dewart
who represented Mr Garland on each occasion, In particular, it is clear that, for at least several
months while the parties were preparing for a' mediation, Mr Garland had accepted that the
manner of determining fees in the 1998 agreement would no longer provide fair and reasonable
compensation for counsel.

[28] I continue to have some reservations -about Mr Garland's understanding of the limited
role of the mediator and his decision, rnade.in advance, to abide by whatever recommendation
was made - a decision that ultimately led hun to agree to a fee of approximately twice the
amount that, a few months earlier, he had considered to represent fair and -reasonable
compensation. His final acceptance of the mediator's recommendation occurred at a time when
his principal concerns related to the compensation he wished to receive and other aspects of the
settlement for which Mr Dewart was retained, and on which Mr Garland was evidently not
prepared to rely on the advice of class counsel. I am concerned that the dynamics of the
settlement discussions and the mediation Of the issues with the defendant may have had a
significant influence on Mr Garland's decision with respect to the fees. Having failed to reach
agreement prior to the mediation, 1believe that-counsel should have insisted that the question be
postponed until after issues with the defendant had been resolved, and the maximum amount it
was to pay had been decided. Mr Garland could not subsequently have been compelled to enter
into a new fee agreement that, in his opinion; would unduly reduce the amount to be distributed
cy pres. If he had been given to understand,.and was concerned, that, in the absence of a new
agreement, the court could override the terms-of the 1998 retainer agreement - a proposition
that I have described as doubtful - he was in my opinion under a misapprehension about the
likelihood that it would do so without his consent, and about the responsibility of the court to
protect the interests of the class.

[29) Mr Garland supports the motion to approve the fees determined pursuant to the
settlement, and has 'not resiled from his opinion that a fee calculated in accordance with the
1998 agreement would not provide counsel with fair and adequate comp ensation. In view of his
position on the motion, I do not think J could.properly hold counsel to the terms of the 1998 fee
agreement. In these circumstances, it appears that, under the existing practice of the court - and
whether or not approval of the 2006 agreement might be withheld in the light of the
considerations I have mentioned - the ultimate question to be decided is whether the fee I am
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asked to approve exceeds an amount that.W:ii.luld fairly and reasonably compensate counsel for
the services they have provided to Mr Garland -and the class. Despite this, I have mentioned the
above ccncerns because, in my judgment, ~e submissions made by class counsel at the first
hearing, and those of Mr Millar at the second, did not give sufficient recognition to the nature
and extent of the conflicts of interest that inevitably arise· and the implications of counsel's
fiduciary responsibilities - when they are seeking to reopen a binding fee agreement during the
course of settlement discussions with another party. I refer to the comments of the Ontario Law
Reform Commission in its Report on Class Actions (1982), at pages 729-731. The interests of
the class must be paramount when counsel are engaged in negotiations to settle the issues with
an opposing party. In my opinion, they should not permit their personal interests - and
particularly those that are adverse to the interests of the class - to be involved in the
negotiations. This is simply an application of the long-established rule that a fiduc iary is not
permitted "to put himself in a position where his interest and duty conflict": Bray v, Ford,
(1&96] A.C. 44 (H.L.), at page 51.

[30] I should note that the comments made in the immediately preceding paragraphs, and
earlier in these reasons, are intended to indicate my disagreement with legal submissions
advanced by, and on behalf of, class counsel and my concern that they may reflect the approach
taken by them when they were seeking to renegotiate the fee agreement with Mr Garland. The y
are not intended to reflect on their professional integrity, or to suggest that any collusion - or
appearance of collusion - occurred or arises in the circumstances of this case: see the comments
of Cumming J. in Directright Cartage Ltd. Y. London Life Insurance Co., [2001) 0.1. No. 4073
(S.C.J.), at paras 63 and 64.
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[31] Under the settlement, the gross amount recovered from the defendant will be $22
mill ion . This amount comprises $19.175,00'0' for dam ages and interest, $2 millionparty and
party costs and $825,000 in costs already paid by the defendant. If the provisions for fees in the
settlement are approved, and if Mr Garland is to receive compensation out of the amount
approved as the fees of class counsel, they project that the application of the $22 million would
be as follows :

cy pres distribution
Class Proceedings Fund levy
Repayment of disbursements to Class Proceedings Fund

Disbursements and GST not paid by Class Proceedings Fund
Counsel fees, (including costs and compensation
for the representative plaintiff)
GST

DEC 08 2006 16 : 12

$9,000,000
$1,917,500
$311,825_30

$31,050.55

$10,130,469.20
$609,154.95
5122,000,000
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[32) In determining the fee that would' 'provide class counsel with fair and reasonable
compensation, I have 'no hesitation in accep~ng their submissions with respect to the difficulty
of the litigation. and the considerable success they achieved before the settlement 'discussions
began in 2004, While managing to defeat motions for summary judgment at the final appellate
level might not always be considered to bean overwhelming victory, there is no doubt that it
was a highly significant - and, most probably, a crucial- factor in obtaining the settlement of the
proceeding. Counsel's contribution to the success achieved was notable and in view of this, the
degree of success, their perseverance and their initial acceptance of a contingent fee reta iner ,
there is no doubt in my mind that they should fairly be compensated at a level significantly in
excess of an amount that might be considered to be a reasonable base fee. Notwithstanding this
conclusion, it was my initial impressionthat.a fee that exceeded the amount to be applied for the
benefit of the class, and that constituted 46% of the gross recovery, was too large.

(33] In the submission of counsel, it wo!i\p.be inappropriate - in the special circumstances of
this case - to look merely at the amounts payable under the settlement in measuring the total
financial benefits obtained for the class . In.her first affidavit, Ms Fong referred to, and included
as an exhibit, a letter from Professor Adonis Yatchew, of the Faculty of Economics at the
Univers ity of Toronto. In the letter Professor Yatchew provided estimates of the present value
of the amount saved by class memb ers between 2002 and September 2006 and thereafter over
various time frames ranging from 20-30 years. This saving resulted from the reduction of late
payment penalties from 5% to 2% in the first ofthose years and the abolition of illegal penalties
in October 2005. On the basis of his calculations, he concluded that the net saving to class
members from the abolition of the payments was in the range $73 million to $107 million,

(34) I accept counsel 's submissions, and.Professor Yatchew's methodology, with respect to
the savings achieved during the class period ;that ended on October 1, 2005 . Only persons who
incurred penalties during that period were members of the class. Other persons who would have
incurred late payment penalties if they had-not been abol ished are not members of the class
although the y are undoubtedly persons that 'the action was intended , and effective, to benefit.
Behavioural modification is one of the goals of class proceedings but members of the public
who benefit from it - even those who but for the class-closing date would have been.members of
the class - are not thereby elevated to the status of class members.

[35] I have no difficulty in accepting on ~e.facts of this case, that the degree of behavioural
modification achieved is one of the factors that could properly influence the size of an
acceptable fee, but I do not accept that a dollar value that might be placed on the benefit
obtained by other customers of Enbridge can be transmuted into an amount recovered for the
benefit of th e class.

[36) The savings realised before October 2, 2005 were those of class members. When
Professor Yatchew's estimates are adapted to accommodate the cut-off date for class
membership, the present value of such benefits-would be in the vicinity of $32 million. On the
basis of what counsel submitted, and the evidence suggests, are reasonable assumptions, the
value of the net benefit would be approximately one-half of that amount.
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[37] The net savings in the period 2002 'to October 1, 2005 were a direct result of the
decisions of the Supreme Court of Canada,'and left class members with funds they would
otherwise have paid to the defendant. While a reduction in the damages a person would
otherwise have suffered from illegal activities might not ordinarily be considered to be
tantamount to an amount recovered, I believe It might properly be so regarded for the purpose
of attempting to measure the degree of success achieved, and the amount that would be fair and
reasonable compensation far counsel whose efforts were instrumental in obtaining it. The
position should be no different than if the defendant had not reduced the penalties in the period
2001 to October 2005 and an additional amount of $16 million had been provided for the class
under the settlement.

[38] If the net savings to the class are added to the gross recovery under the settlement, the
fee of $10, 130,469,20 requested would be approximately 26.7% of the resulting amount. On
that basis - and even if I were to ignore the ibenefit to customers of Enbridge who were not
members of the class ~ the fee is not excessiveand will be approved. I would not have approved
it if I had considered that the sole measure of the success achieved was the gross recovery of
$22 million under the provisions of the settlement.

[39] The fee would represent an applicationof a multiplier of 2,78 to the amount that I would
determine to be a reasonable base fee if section 33 were applicable. For this purpose, I have
reviewed the dockets that record the time expended by counsel since the commencement of the
proceedings on April 25, 1994. The time, an~ the work done, is certainly prodigious as is to be
expected in view of the course ofthe proceedings, For most of that period, however, two firms
acted as co-counsel and I am satisfied that ', almost inevitably - some otherwise unnecessary
duplication of work occurred . The dockets are replete with references to members of one firm
reviewing e-ma ils and materi al from the solicitors in the other finn, I am also not satisfied that 
with the knowledge that the fee would not be charged to their client - counsel were entirely
successful in resisting the temptation to be Iess than completely scrupulous with their time as
the partie s began to move towards a settlement of the proceeding. In the two years immediately
leading up to the settlement, Sl.354,122 of time were docketed as compared with $2,682,385 in
the preceding lO yeats, which included the -appeals to the Court of Appeal and the Supreme
Court of Canada. 1 accept that the issues, and-the research required, on the question of damages
were complex but I am not satisfied that all ofthe time docketed could properly be charged to a
client. The determination of a reasonable base fee is difficult in a case like this . Although I do
not doubt that the dockets record time actually spent, I am of the opinion that a reason able base
fec would be $3,632,857 - reflecting a reduction'of 10 per cent from the amount recorded.

REPRESENTATIVE.PARTY COMPENSATION

[40) In the earlier .endorsernent I described -this as one of the exceptional cases in which a
representative party..should receive compensation. for his contribution to the success of the
litigation. The circumstances in which co~pensation should be allowed out of settlement
proceeds were most fully discussed in Windisman v. Toronto College Park Ltd, [1996] 0 .1. No .
2897 (G.D.) and Sutherland v. Boots Pharmaceutical pic, [2002] OJ. No. 1361 (S.C.J.) .
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Although the amount requested in this case would reduce the fees approved for class counsel,
Mr Dewart relied on the principles stated in these cases, and did not suggest iliat any other

approach should be adopted.

[41) In Windisman, Sharpe 1. awarded' a representative plaintiff $4,000 out of the net
recovery for the class. His reasoning appears in the following paragraph:

Ordinarily, an individual litigant is not entitled to be compensated
for the time and effort expended in relation to prosecuting an
action , In my view, there is .an-important distinction to be drawn
with reference to class proceedings, The representative plaintiff
undertakes the proceedingson behalf of a wider group and that
wider group will, if the action-is successful, benefit by virtue of the
representative plaintiffs effort li the representative plaintiff is not
compensated in some way for time and effort, the plaintiff class
would be enriched at the expense of the representative plaintiff to
the extent of that time arid effort. In my view, where a
representative plaintiff can show that he or she rendered active and
necessary assistance in the preparation or presentation of the case
and that such assistance resulted in monetary success for her class,
the representative plaintiff may be compensated on a quantum
meruit basis for the time spent. I agree with the American
commentators that such award.should not be seen as routine. TIle
evidence here is that Ms Windisrnan took a very active part at all
stages of this action . It seems clear.that the case would not have
been brought but for her initiative. She assumed the risk. of costs
and she devoted an unusual amount of time and effort to
communicating with other class membe rs, acting as a liaison with
the solicitors, and assisting the solicitors at all stag es of the
proceeding.

[42) In Windisman, the gross recovery for the plaintiff class was $2.6 million including
prejudgment interest. In Sutherland, the recovery was $2.25 million and the representative
plaintiffs had requested $80,000 to be paid out of the amount recovered. In distinguishing
Windisman, Winkler J. stated :

In the present circumstances the work of the Representative
Plaintiffs was unnecessary to·the preparation or presentation of the
case. Indeed, their work did not-begin until after the settlement had
been structured. Their work did not result in any monetary success
for the class. If they were t~ be compensated in the manner
requested they would be the only class members to receive any
direct monetary compensation. The entire settlement is in the form .
of Cy-pres distribution. The .representative plaintiffs are seeking
some $80,000 in total which is.to be deducted from the settlement.
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Byway of contrast, in Windisinan, the representative plaintiff took
an active part at all stages of the proceeding, the case would not '
have been brought except for-her initiative, she assumed the risk of
costs; and devoted an unusual.aniount of time communicating with
class .rnembers and assisting counsel, The class members received
a direct monetary benefit due in-part to her efforts .

While the work of the representative plaintiffs is commendable, to
compensate them for the wo$when the settlement funds for the
entire class are being donated to research without a single penny
finding its way into the hands ;ofa class member would be contrary
to the precept of the Cy-pres ~s'{ribution in particular and to a class
proceeding generally. Compensation for representative plaintiffs
must be awarded sparingly: The operative word is that the
functions undertaken by the, Representative Plaintiffs must be
"necessary", such assistance must result in monetary success for
the class and in any event, if granted, should not be in excess of an
amount that could be purely.compensatory on a quantum meruit
basis . Otherwise, where a representative plaintiff benefits from the
class ,proceeding to a greaterextent than the class members, and
such benefit is as a result of the extraneous compensation paid to
the representative plaintiff rather than the damages suffered by him
or her, there is an appearance:of a conflict of interest between the
representative plaintiff and theclass members. A class proceeding
cannot be seen to be a method by which persons can seek to
receive personal gain over and above any damages or other remedy
to which they would otherwise be entitled on the merits of their
claims. This request is denied.

[43] My understanding of the analysis in; those cases is that compensation is to be awarded
only where the representative's contribution is greater than that which would normally be
expected of a representative party in the circumstances of the case. Such a contribution must
have related to functions necessary for the' preparation or presentation of the case and have
resulted in a direct financial benefit of the class . It will often be indicated - and , perhaps, usually
- by an extraordinary commitment of time and effort, or the application of special expertise,

[44] It may also "be relevant, I think, if -the contribution' is referable to the representative's
obligation to fairly and adequately represent the class rather than, for example, to time spent
considering and communicating with counsel with respect to the legal issues and tactics and
strategies in the litigation. Finally, I note that each of the learned judges would attribute
importance to the initiative shown by the representative party in connection with decis ions to
commence and continue the proceedings. Ail these factors, in my opinion, must be weighed in
the light of the benefit that the class received-from the representative's contribution.
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[45] In the light of the above considerations, Mr Garland has, in my judgment, made out a
strong case for compensation, He took the initiative in seeking legal advice with respect to the
legality of late payment penalties and in instructing counsel to commence the proceedings. He
was instrumental in keeping the legal team together when members of the class counsel sought
to withdraw from the proceedings on the ground of a business conflict, and he accepted a large
part of the responsibility for communicating with class members personally or through
interviews with representatives of the media. He also played an active part in the settlement
negotiations and, in particular, in obtaining agreement to the nature and details of the cy pres
distribution - one of the matters for which he found i~ desirable to retain separate counsel.

[46] The litigation was commenced, and continued, by Mr Garland in the public interest and,
I am satisfied, that throughout it his primary concern has been to protect and serve the interests
of the class. It was on this ground that he...firmly opposed counsel's proposal to replace the
method of calculating their fee under the 1998fee agreement with the application of a multiplier
to be applicable irrespective of the gross recovery.

(47] The more difficult question relates tothe.amount of the compensation that should be
allowed. Mr Garland has kept track of his time over the past 12 years. His records - in the form
of dockets - disclose. that he has spent 1584 hours and incurred expenses of $464.93 . His
counsel, Mr Dewart, has estimated that, if Mr Garland had billed out his time to the clients of
his consulting practice, he would have earned an additional income of between approximately
$102,960 and $134,640. He seeks $95,000 in compensation to be paid out of the amount I have
approved as the fees-of class counsel,

[48] There is no.precedent for an award; oJ such an amount in this jurisdiction. That, of
course, is not determinative as the extent of Mr Garland's special contribution may well be
unprecedented. The largest award to my knowledge was the $15,000 approved for one of the
plaintiffs in Hislop where the claims were said to have a potential value of $81 million but the
duration of the proceedings was relatively short.

[49] On the basis' of my review of Mr Garland's dockets, and the principles to which I have
referred, I would have no difficulty in finding.that an order for compensation of $15,000 could
be justified. Without further elaboration, the-dockets which record substantial amounts of time
devoted to meetings, and phone calls, with class counsel are equivocal and insufficient to justify
the addition of any further specific amount for the purpose of determining whether Mr Garland
was providing necessary assistance to counsel. For that purpose, time recorded simply as spent
thinking about the issues in the litigation is even less helpful. .

1.50] Class counsel have filed an affidavit .strongly supporting Mr Garland's request for
compensation for the contribution he made as.a representative plaintiff - although they do not
suggest an appropriate amount, Ms Fang refers to him in the affidavit as a valued member of
"our team" and as "an active and effective class representative who always tried to keep the
interest of the class at the forefront". She deposes, in particular, to the assistance he gave
counsel and various. experts in analyzing issues relating to damages, his advice during the
settlement negotiations and in the formulation of the terms of the cy pres distribution and,
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generally, to the thoughtful comments he ,pr;ovided to them throughout the proceedings, She
confirms, also, Mr Garland's insistence that tlie class counsel's fees should not unduly consume
the settlement funds .

[51) Overall, I amsatisfied that Mr Garland .did contribute to the success of the proceeding to
an extent that exceeded significantly what might properly have been expected of a
representative plaintiff in the circumstances: of this case. He appears to have been in close
communication with counsel on every aspect of the proceeding and, while it is it is impossible
to estimate precisely the value of the assistance he provided over a period of 12 years - and the
extent to which it provided a direct monetary benefit to the class - I believe that $25,000 is an
amount that would represent fair and reasonable compensation for his exceptional contribution.
] am not prepared to approve an additional amount for the particular disbursements - relating
for the most part to travel expenses - or for the prejudgment interest Mr Garland has claimed,
.nor for any part of the solicitor and client costs he has incurred in connection with his claim to
compensation. On the state of the record - and without having heard submissions on the
question - r am inclined to add the part of such costs that are reasonably applicable to the
retainer of Mr Dewart for the purpose of finalising the details of the cy pres distribution. If class
counsel wish to contest either the addition, or the quantum, of such costs, I may be spoken to for
such purpose. '

[52J In arriving at that result, I have not ignored the comments of Winkler J. with respect to
the possible inconsistency between .the concept of a cy pres distribution and an award of an
amount of compensation to a representative plaintiff. I respectfully accept that the inconsistency
- and an appearance of a conflict of interest - could arise if such compensation were to be
awarded routinely. However, I do not thinkthe problem arises here where the compensation is
for the direct benefit Mr Garland has obtained for the class by his special contribution, and
where I have approved, as fair and reasonable compensation to class counsel, the amount from
which Mr Garland's compensation is to be paid. '

CONCLUSION

(53] For the above reasons, and those inthe endorsement of September 25, 2006, there will
be an order certifying the proceedings and. approving the settlement when the final amount of
the compensation to be paid to Mr Garland has been determined,

[54] The forms of notice in Schedule A andSchedule C of the draft implementation order are
approved subject to the insertion in the fbrrner of a reference to the compensation' awarded to
MrGarland.
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United Way

October 20, 2006

Mr. Michael McGowan
McGowan & Company
Barristers and Solicitors
10 Bay St., Suite 1400
Toronto, ON M5J 2R8

Dear Michael ,

I have reviewed Justice Cullity's endorsement regarding the Enbridge settlement agreement
and would like to provide the following points of clarification and comment on behalf of the
United Way of Greater Toronto ("UWGT") in response to the questions he has raised.

How are the financial needs of the Winter Warmth Fund ("WWF') determined each
year?

At present, the WWF operates through funding from a number of utilities, including
specifically $300,000 in annual funding from Enbridge Gas Distribution Inc. ("Enbridge").
Funding from Enbridge is provided solely to Enbridge customers in need. The funding
received is not based on the overall potential need for the type of assistance provided, and in
fact, the need far exceeds the WWF.

We note that the WWF is distributed to United Way organizations across the Enbridge service
area based on an analysis of the population serviced by United Way organizations, which
includes a review of the number of Enbridge clients and the number of clients facing arrears in
each organization's service area. We have attached our 2006 fmal WWF report and our WWF
procedure manual for further clarification of the program and how it operates.

Is it anticipated that the WWF will be able to completely use the available amount of
funding?

Based on both our experience and the experience of other United Way organizations over the
past two years, the current demand for assistance from the WWF program greatly exceeds the
present financial support. The UWGT anticipates that the additional financial support
proposed by the Enbridge settlement can be completely distributed by the WWF.

In order to provide continued financial support for the WWF program, we would structure the
investment of the principal amount of the Enbridge settlement to provide a secure and
predictable income stream to support the administration of the WWF.

- - ------- - - - - - ----- --
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The WWF also has the flexibility to adjust the funding amount available to different parts
of the Enbridge service area should it appear that one community may have funds in
excess of those required.

Our only caution is that in the first year (2007) of our use of the Enbridge settlement
amount we may receive notification of additional funds after our program planning stage,
our commitment then would be to increase the program funding level as much as possible
during the distribution phase of the program.

Is it intended that UWGT can discontinue the WWF while Enbridge continues their
annual contributions?

It is not the UWGT's intent to discontinue the WWF as long as there is financial support
from Enbridge or a need in the community for such a program. That said , if at some
future point Enbridge chooses to discontinue its formal support, or if there was a
significant shift in the need for such a program, this would require the UWGT as the
managing partner of the WWF to examine the program model and perhaps make changes
to the program andlor even discontinue the program.

The UWGT believes that the Advisory Committee proposed in the settlement agreement
creates a vehicle for the UWGT Board of Trustees to receive advice on the WWF on a
regular basis. This committee could serve as the forum through which decisions about
the future of the program can be debated.

In the event that circumstances lead to a future decision on the part of the UWGT to
terminate the WWF, we note that the UWGT and its affiliated United Way organizations
have a strong record of making decisions on the use of funds that address the broad range
of needs within our communities. We note 'that United Way organizations receive input
from their local communities regarding how funds are to be used for the greatest
beneficial impact in each community. Broadly speaking, the WWF deals with the
implications of poverty in our communities. The UWGT is confident that should the
WWF cease operations, that there will be opportunities to direct these funds in a manner
that addresses a similar type of community need that is serviced through the Vv'lvE

A copy of UWGT's 2005 Annual report is attached
(www.unitedwaytoronto.com/who_we_are/annual _report_online.html) to provide furth er
details on our current priorities and the broad scope of community based agencies and
programs that are supported by United Way.

Sincerely,

.' I
./ / J . /' <, ;/

~.//l.---....::-:. ~ //.v--...... . ,.'['-....... 1

Catherine Smith
Chief Operating Offi cer
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Winter Warmth Program Annual Report for Enbridge: September 2006

The Winter Warmth Fund continued to expand in 2006 with the addition of Union
Gas funding for some communities served by this utility. Enbridge Gas Distribution
and Toronto Hydro continue to provide essential financial support for this program
in Toronto.

BACKGROUND

The Winter Warmth Fund was originally launched in January 2004 as a joint initiative
of Enbridge Gas Distribution and United Way of Greater Toronto. The program was
developed during the Fall of 2003, when Enbridge sought UWGT's support to initiate a
grants program for low-income individuals and families in Toronto that were at risk of
disconnection from their gas due to financial difficulty and arrears on their gas
payments.

Following the successful pilot program in 2004, Enbridge and UWGT, 'wit h support
from United Ways of Ontario, expanded the program model to serve all the
communities in Ontario that are served by Enbridge Gas Distribution. Enbridge also
sought and secured the participation of Toronto Hydro in the delivery of the Winter
Warmth Fund in Toronto. In the fall of 2004 Toronto Hydro joined Enbridge as a
partner in the Winter Warmth Fund. In total, five utilities now contribute to the WWF
across the province: Enbridge, Toronto Hydro, Union Gas, Enersource and Ottawa
Hydro.

The Winter Warmth Fund is managed by the United Way of Greater Toronto .
Neighbourhood Information Post (NIP) serves as the Lead Agency in coordinating the
program throughout the City of Toronto through their strong network of service
agencies.

PROJECT HIGHLIGHTS

The Winter Warmth Fund in Toronto benefits low-income individuals/families that are
at risk of being disconnected from their gas or hydro utilities due to arrears with their
utility payments. These individual and families run into arrears due to financial
difficulty often arising from a sudden crisis (e .g. loss of work hours, an illness, an
accident etc). Without immediate financial support, these individuals/families may
easily slip into deeper financial difficulties, and eventually lose their shelter and
warmth, and in some cases, some families may even lose custody of their children.
Short-term financial support not only helps these indiViduals/families maintain shelter
and warmth, it stabilizes their life situations and allows them to gradually put their
finances and lives back on track.

Neighbourhood Information Post has a highly productive partnership with Social
Services at City of Toronto that administers the Provincial Energy Fund Program. NIP
con sults with the City on a regular basis and both parties update each other regarding

United W ay of Greater Toronto 2
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Winter Warmth Program Annual Report for Enbridge: September 2006

program changes as required. One result of this partnership is a clear referral process
that has been put in place to ensure that clients are referred to the appropriate
program. NIP also works with LIEN (Low Income Energy Network) on providing low
income households with resources to cope with their rising utilities costs.

NIP now uses a functional web-based program that captures all the important clients'
data in an organized fashion (please refer to attached reports). Clients' statistics are
reviewed and analyzed regularly by Project Steering Committee. NIP also
communicates with staff at Local Service Access Centres on an ongoing basis to
collect feedback on program operation, discuss emerging needs of clients and identify
any new trends.

Some of the key impacts of Winter Warmth to date include:

OVERALL PROGRAM
o The current phase of this project started in December 2005. As of August 26,

2006, VVWF has helped a total of 429 households (Toronto Hydro and Enbridge
combined).

ENBRIDGE PORTION
o 180 households received assistance. These households consisted of 596

individuals (327 adults and 269 children). 134 applicants were female and 46
applicants were male.

o Average grant amount for the Enbridge Fund was $403.81.
• The average monthly net income for Enbridge applicants was $1,901.43.
it Total debt of Enbridge eligible applicants: $104,895.56
o Total grants distributed: $72,686.40
o Age of Applicants:

11 -20: 1
21-30: 18
31-40: 56
41-50: 54
51-60: 40
61-70: 12
71-80: 10
81-90: 0

.Total: 191 applicants (there are 11 co-applicants)

PROJECT ACTIVITIES
Major activities provided by Local Service Access Centres include:
• Answering general inquiries
o Screening and assessment to determine applicants' eligibility for assistance
• Information and referral; establishing links with community supports for applicants
o Collection of documentation from applicants
• Verification of applicants' information with Enbridge/Toronto Hydro

United W ay of Greater Toronto 3
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Winter Warmth Program Annual Report for Enbridge: September 2006

• Communicating applicants' information to Central Administration and
collaborating with Central Administration staff in analyzing applicants' situations

• Follow-up support for applicants

Major activities provided by Central Administration:
• Answering general inquiries
• Information and referral; establishing links with community supports for applicants
• Collaborating with staff of Local Service Access Centres in analyzing applicants'

situation
• Processing and approving applications
• Releasing payments to Enbridge/Toronto Hydro
• Development and amendment of appropriate forms, and providing training and

guidance to Local Service Access Centres on the standard use of these forms
o Development and modification of a database program that assesses applicants'

eligibility, processes applications and analyzes statistics
,. Supporting the Project Steering Committee that provides guidance on policy

directions .
• Providing ongoing training, opportunities for feedback and "trouble-shooting"

assistance to staff at Local Service Access Centres

2005 SUCCESS STORIES

Mrs. D is a single mother raising her daughter. She started falling behind on her
Enbridge bill payments because of health issues as she had to spend a significant
portion of her employment income on medications. Her daughter was in the
middle of completing her first year at university and was not able to assist her
mother financially. Mrs. D received a grant from the Winter Warmth Fund to
cover her arrears with Enbridge. She was extremely grateful for our assistance
as it stabilized the life situation for both herself and her daughter. After
receiving the grant from us, her daughter finished her school year successfully,
and found a summer job. With the additional income, their financial situation
has greatly improved.

Mr. and Mrs. B are seniors who receive limited income from Canada Pension Plan.
Mrs. B recently became sick and had to spend most of their income and savings
on medical expenses. They had made the difficult decision of applying their
limited financial resources to making payments on their mortgage instead of
paying for utilities. As a result, they were facing the risk of losing their gas and
electricity. They heard about the Winter Warmth Fund from 211 and called us
for help. They received financial assistance to cover their arrears in both
Toronto Hydro and Enbridge. They were very grateful for the assistance that
they received, as they were no longer under the threat of losing their heat and
lighting.

United Way of Greater Toronto 4
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Winter Warmth Program

OUTCOMES

Annual Report for Enbridge: September 2006

The Winter Warmth Fund has proven itself to be a highly effective and efficient tool
in our efforts to help low-income clients gain immediate relief to their financial
difficulties and ultimately prevent an increase in the City of Toronto's critical
homelessness situation. The most significant outcomes of the Winter Warmth Fund
include: .

• Providing immediate relief to client's financial difficulties. Clients gain
immediate relief and self-assurance with the knowledge that they will be able
to avoid losing warmth and shelter during the cold winter months. They are
able to stabilize their lives and gradually put their finances back on track
again.

e Connecting clients with community services. Many Winter Warmth clients
were also able to obtain information on and connect with the broad range of
community services and resources offered by the eight agencies involved in th e
Fund. These services, such as supportive counseling, money management
assistance and advocacy will address other needs in their lives and help to
improve their life situations.

Cl Encouraging productive partnerships. Since the launch of the fund,
Neighbourhood Information Post has been able to initiate partnerships with
SociaL Services at City of Toronto that administers the Provincial Energy Fund
Program, and Share the Warmth. These agencies meet on a regular basis to
update each other with new information on their various programs. A clear
referraL process has aLso been established to ensure that clients are referred to
the appropriate source. Neighbourhood Information Post has aLso established a
reLationship with LIEN (Low Income Energy Network) to synchronize their
efforts in providing low-income households with resources to cope with their
rising utility costs.

CHALLENGES

Some of the key issues that arose during this year:

• Increased pubLicity around the program in Toronto. Efforts to increase
exposure for the Winter Warmth Fund through publicity took place this year.
As a resuLt, WWF grew from 345 households in 2004 to 429 households in 2005.

• To have flexibility with households owing more than $450. The funding
maximum of $450 was a challenge again in 2006. Due to gas prices and the
length of time required in reaching the cut-off notice, many households
required more than the $450 amount. NIP worked closely with the City of
Toronto to ensure these clients accessed provincially funded energy grants; as
a result , not all WWF funding was used in Toronto . The provincial funding is
not being viewed as a long-term program however, and changes to it would

United Way of Greater Toronto 5
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Winter Warmth Program Annual Report for Enbridge: September 2006

impact greatly on WWF. NIP is currently working with the City to determine if
they would be able to manage a pool of funds from the provincial grant stream
that would supplement WWF in Toronto.

LOOKING AHEAD

Utility and United Way partners began a review of the Winter Warmth Fund in August
2006 to better understand the issues related to the broader rollout of WWF, which
now includes 40 communities and five utility partners. The review will also look to
identifying issues related to the sustainability of WWF and future governance. The
final report for this review is expected in October 2006; given the timing, the longer
term recommendations coming from the report are not expected to impact 2007
WWF, but will instead influence 2008.

United Way of Greater Toronto looks forward to working with Toronto Hydro and
Enbridge Gas Distribution on the 2007 edition of the Winter Warmth Fund.

United Way of Greater Toronto 6
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Winter Warmth Fund Program 2005 - Process Manual
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Winter Warmth Fund PROGRAM 2005

PROGRAM OVERVIEW

The Winter Warmth Fund will provide grants to low-income residents who have gas
accounts in arrears or are faced with the threat of disconnection. The Winter Warmth Fund
will enable clients to avoid losing heat and warmth during the cold winter months
(December to April).

The program will be delivered by a network of agencies across Enbridge Gas Distribution's
service areas, working in conjunction with local United Ways in these communities, who
will monitor and oversee the program.

This Program Manual has been developed to guide program implementation. The Manual
defines eligibility criteria, application processes, and the roles of lead and intake agencies.
It will ensure consistent delivery of the Winter Warmth Fund Program across Ontario.

Lead Agencies

In most communities, the Winter Warmth Initiative will be delivered by a network of lead
and intake agencies.

Lead agencies for the initiative will be responsible for the review and verification of all
documentation, final grant approval , grant transactions, and maintenance of program data
and the preparation of program accountability and financial reports to funders.

A designated contact at each lead agency will supervise the operation of the program and
will be the liaison to Enbridge and the local United Way in their community. Lead agencies
will also generally act as intake agencies for the initiative, and have the responsibilities
noted below.

Intake Agencies (Community Service Access Centres or CSACs)

Intake agencies for the Winter Warmth Initiative (hereafter called Community Service
Access Centers) will be responsible for managing client inquiries, intake and the
processing of applications. Access Centre staff will also be responsible for communication
with a designated Accenture representative 1 to prevent any planned disconnection, to
confirm client account status, and review any issues regarding payment arrears that are
relevant to the application process.

GRANT ELIGIBILITY AND CRiTERIA

The Program will benefit individuals and families who are clients of Enbridge Gas
Distribution and who are living below or slightly above the poverty line. Eligible grant
recipients will include:

I Accenture is Enbridge Gas Distribution's Call Centre
"1

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 28 
Page 11 of 29



Households that:

• Have a net household income (including employment income , regular family support
payments, but excluding Child Tax Benefit and Workin~ Family Supplement) equal to
or less than the Low Income Cut-Off (L1CD) plus 10%. Refer to the Income
Eligibility Table in the Appendix (p.15), and

• have received a disconnection notice or have already been disconnected, or are in
arrears for their gas bills, or are confronted, as a result of special circumstances such
as illness or job loss or other issues, with the prospect of being unable to pay their
gas bill and

• have exhausted all other sources of financial support. 3

Eligible households include:

• Families with children under the age of 18 and/or dependents between 18 and 25 who
are going to school full-time;

• Disabled;
111 Seniors over the age of 58;
e Those who need arrears paid to maintain social housing (subsidized, rent-geared-to

income);
e Singles and couples with no children.

Additional Criteria:

• Clients will only be able to access the Program once in a given calendar year.
• Applications will be assessed to ensure that a grant will result in a sustained benefit to

the client. Clients who would be unable to sustain their energy costs following a grant
will not be eligible.

Please Note:

• The applicant must be a current Enbridge Account holder.

GRANT LEVEL

The grant level has been set at a maximum level of $450. If the applicant owes less than
$450, the grant cannot exceed the amount owed. If the applicant owes more than $450, a
rnaximurnqrant of $450 can be provided , so long as the client will be able to sustain their
energy costs following the grant.

2 Applicants with income less than or equal 10lieD automati cally qualify. Applicants with income above lieD up 10 10,,/.maybe eligible. and the dec isions are le ft 10

Ihe discrelion of the worker.

3 Please see p. 10 lor more details.
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APPLICATiON PROCESS

It is anticipated that referrals to the Winter Warmth Fund will come from a variety of
sources. Referral sources will include Enbridge Customer Service Representatives,
community service agencies, the 211 community service information line and
governmental and/or political representatives who receive queries from clients in need of
energy assistance.

Clients should be referred to the Community Service Access Centre serving the area they
reside in.

Pre-screening

To assist with the large number of inquiries during service delivery, workers at each
Community Service Access Centre should pre-screen the applicants on the phone prior to
booking an appointment. At Pre-screening, three questions are asked:

1} Are you an Enbridge customer?
2) What is your yearly/monthly net household income?
3) How many people are in your household?

Clients who are not Enbridge Gas Distribution customers, or who do not meet the income
criteria are not eligible for the program.

Application

For those who meet the above criteria, workers at the Community Service Access Centres
(CSACs) should proceed to complete The Winter Warmth Fund Application Form on the
phone with the applicant.

The Winter Warmth Fund Application Form (see Appendix, p. 17) should be completed by
the case worker during the pre-screening phone call for all applicants. It is important to
complete the form in its entirety for all applicants. If, based on the information provided
during the application, the case worker determines that the applicant is eligible for a follow
up interview, they should book an interview appointment. If the applicant is not eligible,
they should be informed, and provided with information on other resources.

Informing Enbridge

If, based on the pre-screening interview, the client qualifies for assistance, an email is sent
to Enbridge to:

1. Verify the utility information provided by the applicant (confirm the current amount
owing on the account; arrears amount; confirm disconnection notice, if applicable;
and payments made on the account).
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The CSAC worker should inquire if the amount owing includes a security deposit.
Often the client will be assessed a credit deposit if the service has already been
disconnected. Also, the utility may increase an existing credit deposit on a client's
account at any time due to an arrears amount or disconnection. While clients are not
charged a fee for service reconnection, security deposits cannot generally be waived;
Enbridge Gas Distribution will assess these on a case by case basis.

2. Request a stop to further action on the applicant's account.

An email form, to be used for this purpose, is provided in the Appendix (p.21).

In the case of disconnected clients, it is important to notify Enbridge immediately and
request that reconnection fees be waived .

Booking Interview Appointments

Each Community Service Access Centre is responsible for booking appointments for their
agency and informing clients of criteria and documentation required from the applicant for
the interview.

The applicant must be informed that they are required to bring the following documents to
the interview:

• Current Enbridge bills for their residence - these should verify the amount of
arrears; .

• Notice of Service Disconnection, if applicable
~ Applicant Identification - two pieces of 1.0. for the main applicant, and 1 piece of

1.0. for each of the other household members are required (examples of accepted
1.0.'s are driver's license, Social Insurance Card, health card, etc.)

• Copy of rental receipt, lease or mortgage document
• Proof of household income - cheque stubs/a letter from the employer.

The Follow-Up Interview

During the Follow-Up Interview, the case worker reviews all the documentation and the
Application Form with the applicant.

Documentation

All required documentation should be checked and photocopies made for the file. If, at the
time of the interview, all the required documentation cannot be provided by the client, it is
important to explain to the client that the application will not be processed until the
applicant returns with all the necessary documents.

Application Form

The information recorded on the Winter Warmth Fund Application Form, must be verified
with the applicant and checke d against the documentation submitted.
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Enhanced TAPS Program (Available to Applicants who OWN their homes only.)

The Community Service Access Centre representative will provide information on this
Enbridge program as follows:

"If you (applicant) are approved for the Winter Warmth grant, Enbridge is also providing a no-cost installation
energy efficiency program for needy families who own their own homes. Through this program, Enbridge will
contact one of its authorized contractors to install low-flow showerheads. pipewrap insulation for your hot and
cold water pipes, and a programmable thermostat to automatically adjust the temperature in your home
based on your family's normal routine. You will also be provided with kitchen and bathroom aerators (and 4
compact flourescent light bulbs if you live in the City of Toronto) that you can install yourself. These are
simple measures that will help you reduce your energy bill and save money without sacrificing comfort in
your home.

The Enbridge authorized contractor will contact you to arrange for a mutually convenient date and time to
visit your home to install these energy saving devices in your home. There is no cost to you to participate in
this energy efficiency program, but you will benefit from the money savings from reduced energy bills
resulting from the installation of these devices."

Signatures

The following forms must be signed by the applicant:

i) The Service Agreement must be signed by the applicant (see Appendix, p. 18), and
witnessed and signed by the case worker at the Community Service Access Centre.

ii) A Release of Client's Information Form (see Appendix, p. 19) must be signed by all
applicants

iii) Release of Customer Information Form for Enbridge (see Confirmation With
Enbridge, Appendix, p. 20) must be signed by the CSAC Worker.

It is absolutely essential that the information is completed and verified at the time of
the interview. If any questions arise during the application process, please contact the
Accenture Winter Warmth Representative.

Recommendation for Funding

Once the application has been completed and signed, and the information verified
(including Enbridge verification), it is up to the Community Service Access Centre (CSAC)
worker to make a recommendation regarding funding. The CSAC worker should complete
the information in the appropriate section of the Application Form. If the decision is to
deny the application, it is important to document why the application is being denied.

Submitting the Application to the Lead Agency

Each application, with all the attached documentation, is to be submitted to the Lead
Agency in your community for processing.
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The Application form should be e-mailed or faxed to the attention of the Project
Coordinator at the Lead Agency. The following documentation should be faxed to the
Project Coordinator:

1) A copy of the Enbridge bill;
2) A copy of the client's income stub or employment letter;
3) A copy of the client's consent to release information form.

The Project Coordinator will check the application for completeness and review the
recommendation for funding made by the Local Community Service Access Centre
worker. Applications that are incomplete will not be processed for funding until complete
and it is the duty of each worker at the Local Community Service Access Centres to
ensure that all applications are completed prior to submitting them to the Lead Agency.

If the Project Coordinator is satisfied that the application is complete and meets Enbridge
Energy Grant criteria, and agrees with the worker's recommendation for funding, the
application is approved.

If your.agency is both the Lead and Intake agency for the init iative , this step - Le. involving
subm ission of information to the Lead Agency for approval -- will of course not be required.

Special Circumstances

If there has been a recommendation by the worker for funding but there remain
outstanding questions about the'application, the Project Coordinator will contact the
worker to resolve the issues.

Notifying the Applicant

At no time is a Community Service Access Centre (CSAC) worker permitted to
communicate to a client that they will receive a grant through the Winter Warmth Fund
Program. without receiving official confirmation from the Project Coordinator at the Lead
Agency, who in turn will have received confirmation from Accenture.

The Project Coordinator will notify the CSAC worker by email or phone of decisions
regarding all applications.

Once the CSAC worker receives confirmation from the Project Coordinator, the worker
may contact the applicant and inform him/her of the decision.

It is important that applicants to the Winter Warmth Fund be notified as soon as possible
whether or not their application has been approved . This is important for two reasons:

1) If the application is approved but payment does not reflect on the client's account
within a reasonable amount of time , the Community Service Access Centre case
worker should be notified and an enquiry done.

2) If the application has been denied , the client needs to be notified so that he/she
may seek to make other arrangements regarding payment to the utility company.
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Grant Payments

Grants are issued by Community Access Centre on behalf of the applicant directly to the
utility. The payment is NEVER issued directly to the applicant.

Payments are issued to Enbridge on the 15th and 30th of the month. Each payment
(cheque) will reflect amounts to be paid to multiple applicant accounts. A separate cheque
is not issued for each applicant's account. Each cheque is accompanied by a list of
approved applicants with their account numbers and other relevant information. Approvals
will be noted on the clients account.

Please note: It may take up to two weeks for the cheque to be processed at Enbridge and
the payment reflected on the client's account. Clients may receive another bill prior to the
payment being processed on their account. Clients should contact the Community
Service Access Centre offices for follow-up. Clients should not call Enbridge Gas
Distribution to confirm that payments have been made. If the client has questions, his/her
worker can contact the Project Coordinator at the Lead Agency for an update on the
client's account. The Project Coordinator will work with the CSAC worker and the
Accenture Winter Warmth Call Centre Representative to sort out any issues.

PROGRAM REPORTING AND OTHER ADMINISTRATIVE REQUIREMENTS

Files

All Application Forms and corresponding documentation (whether the application is
approved or not) are to be filed and stored at the Community Service Access Centres.
Files will be stored in compliance with relevant legal requirements

Tracking Community Referrals

On each application is a place where referrals to community services are listed. It is
important to record each community referral given to a client as this allows for the tracking
of statistics for program reporting and evaluation .

Statistics/Data Collection

The collection of data from the applications allows the program to accomplish many tasks
including the following: analyzing each year's client and potential client base, addressing
gaps that may exist in service deliver as well as reporting to all stakeholders. As much of
the information can only be collected during the interview process with the client, it is of
vital importance that the applications are completed in their entirety.
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Utility is terminated
Received notice for disconnection/termination
Emergency circumstance or in serious need.

Confidentiality

As the information collected about clients through the application process includes
information of a personal nature, such as income, which would normally be viewed as
private and confidential, lead and intake agencies should take reasonable and appropriate
steps to safeguard the confidentiality of this information, by storing electronic and hard
copies of the information securely.

OTHER SOURCES OF FUNDING

i) Social Assistance

The Ministry of Community and Social Services has confirmed that, for both Ontario Works
and Ontario Disability Support Program (ODSP) recipients, payments from the Provincial
Rent Bank, Energy Emergency Fund and related energy assistance initiatives are not
considered income for purposes of provincial social assistance.

ii) Ontario Works

If the client requires the CSAC worker to advocate on his/her behalf with Ontario Works,
he/she needs to sign a Release of Client Information Form. This form must then be faxed
to the attention of the client's caseworker. Please keep a copy of all signed consent forms
with the application package for that client, in case it is not received by the case worker.
Please note that applicants who are on Social Assistance need to produce a letter signed
by their Social Assistance Workers indicating that they are ineligible for the Shelter Fund
or Community Start-Up Benefits. Such a letter is usually given to Social Assistance
recipients if they are denied Shelter Fund or Community Start-Up Benefits.

Please contact the Project Coordinator at the Lead Agency if applicants have difficulties
obtaining such a letter.

iii) Ontario Disability Support Program (ODSP)

If the client requires the CSAC worker to advocate on his/her behalf, he/she needs to sign
a Release of Client Information Form.

iv) Share the Warmth

The Share the Warmth program provides energy assistance for oil or hydro to persons in
need, including families with children 21 years or less, seniors (60 years and over),
disabled persons, and/or persons who are terminally ill. The criteria to receive help are as
follows:

i)
ii)
iii)
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v) Ontario Emergency Rent and Energy Assistance Initiative

The provincial government has created an energy emergency fund to assist low-income
Ontarians, including social assistance recipients and people with fixed incomes, facing
energy related emergencies. The fund provides one-time assistance to help cover arrears
and associated costs for electricity, natural gas, oil and other forms of energy.

The maximum amount of assistance per household is equivalent to two months' energy
arrears, security deposit and reconnection fees, as required. Clients who are not eligible
for the Winter Warmth Fund may be eligible for the Emergency Rent and Energy
Assistance Initiative and should contact their municipality, or the Ministry of Community
and Social Services (at 1-888-789-4199) for further details .
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APPENDICES
Application Flowchart

Client contacts agency
to set up appointment
time for intake . Pre-

screening is done over
the phone. Eligib ility

criteria are met, then a
request is sent to

Enbridge , requesting
action be stopped on

clients account.

Community Service
Access Centre intake

worker interviews
client. Client must

attend interview with
all necessary

documentation for
application to be

r.nmnlptp.rl

Community Service
Access Centre worker

verifies informat ion with
utility and makes

recommendation to
either appro ve or deny

the application .

If the application has
been denied, the

Community Service
Access Centre worker
is to contact the client
to inform of decision.
Keep documentation

on file.

-

Application with
approved

recommendation is
faxed to Project
Coordinator at
Accenture for

Application is rece ived
by Project Coord inator
that is complete and
fits the Fund criteria.

Application is
processed, formally

approved by cheque
signing officials.

Utility and Comm unity
Service Access Centres
are informed of formal
approval of application.

File is closed .

Payments may take up
to rNC weeks to reflect

on client's account.

I
Community Service Access Centre

worker is responsible for
contacting client to inform of

application approval and amount of
funding ; and remind client that

Enbridge contractor will call them
for the installation of energy
efficiency devices under the
Enbridge Energy Ass istance

Program .

Incomplete application
is received by Fund
Coord inator or does
not fit the criteria; the
Community Service

Access Centre worker
will be contacted to

discuss further.

I
Application is returned
to Community Service
Access Centre worke r

for completion or
denied on the basis of
not meeting criteria.
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Summary of Responsibilities of Community Access Centres

The Program Coordinator at the Lead Agency is responsible for the following:

• Receive and process Local Community Service Access Centres' requests for funds,
and ensure application forms are completed accurately, and all required
documentation is attached;

• Log names, addresses and Enbridge account numbers into a database to prevent
duplicate requests;

• With the Lead Agency ED, coordinate oversight of special cases with the Steering
Committee;

• Communicate with Local Community Service Access Centres information about
approved and denied applicants.

• Compile semi-monthly lists to Enbridge (with account numbers, names, addresses,
phone numbers and amounts being paid);

• Send payments to Enbridge twice monthly;
e Coordinate financial and program reporting and accountability with the Lead

Agency's Executive Director and Accountant;
e Follow-up with Local Community Service Access Centres when they have questions

relating to applicants' accounts/payments/approvals.
• Support Local Community Service Access Centre workers in any negotiation with

Enbridge regarding clients
• Coordinate annual review of program and make recommendations/change

Community Service Access Centres are responsible for the following tasks:

e Pre-screening applicants' eligibility over the phone;
• Completing and verifying application forms with applicants and collecting the

Enbridge Energy Efficiency Assistance Program - Enhanced TAPS Program;
• Communicating with the designated Accenture Winter Warmth Call Centre

Representative to get assurance that applicants will be safe from being
disconnected, and to verify client account information, using a form letter via email;

• Faxing/e-mailing application forms and relevant documents to the Program
Coordinator at the Lead Agency;

• Maintaining applicant files;
• Ensuring that all necessary documentation and forms required for the program are

completed;
• Assisting with the gathering of statistics by completing requested information;
• Providing appropriate referrals and follow-up support to clients;
• Working in collaboration with the Program Coordinator to review the program

annually and make recommendations for improvement/change.
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WINTER WARMTH FUND PROGRAM
Income Eligibility Chart

(Use net income, excluding Child Tax Benefits and Working Family
Supplement)

Automatic
Top Level

Eligibility Discretionary Range
Financial

#in Range
Family

(Annual (Annual Income)
(Annual

Income)
Income)

I

I I
1 $19 ,261 $19,261 - $21,187 $21,187

2 $24,007 $24,007 - $26,407 $26,407

3 $29,944 $29,944 - $32,938 $32,938

4 $36,247 $36 ,247 - $39,871 $39,871

5 $40 ,518 $40,518 - $44,570 $44,570

6 $44,789 $44,789 - $49,267 $49,267

7 $49 ,060 $49,060 - $53,966 $53,966

1'1

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 28 
Page 22 of 29



WINTER WARMTH FUND PROGRAM APPLICATION FORM

Access Centre: _

Worker's Name: _

Client #:

Mortgage: $ _

The information collected here is for our internal use only. All information collected is
considered confidential and will not be discussed with anyone outside our agency and the
Enbridge Winter .Warmth Fund Project without your permission. .

Date of Application : Date of Follow-Up Interview: _

Name: D.O.B.: Gender:__

Name of Co-Applicant _

Address:

Postal Code:

Phone #: (H) (W) Other Contact # _

Referral From:

# Of occupants: _

Do you rent 0 or own your home O?

Monthly Rent: $ _

Grant Requested: $ _

1. MONTHLY INCOME:

Verified through
documentation

o Employment (net):

Male $ _

Female $ _

o Support Payments $ _

o Employment Insurance $ _

o Other household member's income $ _

o Other (monthly): $ - - -

o
o

o
o
o
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Total Monthly Income: $ _

Total Annual Income: $ _

If you are on social assistance , have you accessed the Shelter Fund or Community Start-Up

Benefits in the last 12 months?

Yes 0 No 0

If yes: Amount $ _

What was the purpose receiving such a grant? _

When did you receive the grant? _

Social Assistance Worker 's Name: Phone Number: _

Client l.D. Number:

2. HOUSEHOLD COMPOSITION:

Name:
Gender (M/F):

Relationship to Client: o of B (dimly):

_/_/_ -

_ /_ /_-

_/_/_-

_ /_/_-

_/_/_-

_/_/_-

3. ENBRIDGE ARREARS INFORMATION:

Total Owed: $ _

o
Does the amount include Security Deposit?

Has the applicant spoken to Enbridge about arrears?

If yes, what was the result of the discussion?

Verified by Enbridge

DYes 0 No How much: _

DYes 0 No
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Has the applicant received a notice of service disconnection?

Last Payment Date: _

Disconnect Date (if applicable):

Last Contact Date with Enbridge: _

Payment Arrangements (please provide details):

Reasons for Arrears:

4. HOUSING INFORMATION:

Date of move in: _

5. REFERRALS MADE FOR CLIENTS:

Referrals: Check all that

apply

Food Bank

OW/ODSP

Employment

Resources

Baby Needs

Clothing

Housing
- ---.-
Other In

Agency

Resources

Others

(specify)

~--- --

DYes 0 No
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6. RECOMMENDATION:

Grant:

Yes 0 Amount: $ Criteria have been met 0

No 0 Reasons (Please give details):

Recommendation to go to the Ad Hoc Committee for consideration 0

Reasons (Please give details):

o Enbridge Mediation
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ENBRIDGE WINTER WARMTH FUND PROGRAM

SERVICE AGREEMENT

I, (applicant) , the undersigned, affirm the information provided is true .

I acknowledge that should any information provided be found not to be true, I will not be eligible for

Enbridge Winter Warmth Fund Program. I understand this application and accompanying financial

assessment is subiect to final approval by the Enbridge Winter Warmth Fund Program. I

understand that the Enbridge Winter Warmth Fund Program does not guarantee payment of funds ,

even if preliminary approval is granted. I hereby release the Enbridge Winter Warmth Fund

Program, its employees, office rs and directors from any liability in connection with the application

and payment or non-payment of any funds. If my bill is in excess of the Enbridge Winter Warmth

Fund, I agree to make a payment arrangement with the utility company for the balance. I

understand that if I fail to make budgeted payments, which I have agreed to pay directly to the

utility company, my utility may be disconnected, and I may not be eligible for future Enbridge

Winter Warmth Fund assistance. I have read, understood and agree to these conditions and

requirements.

Applica nt Signature: Date: _

Witness (worker) Signature: _

Signature :

I Q
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CLIENT RELEASE OF INFORMATION FORM

Date: _

Client Name: _

(last) (first) (middle)

Client Address: -'--- _

(street address)

(city) (province) (postal code)

(W) _Client Phone #: (H) _

Enbridge Account #: _

I, I authorize the release of personal information to:

(name of the Communityl Service Access Centre) for the following:

o Winter Warmth Grant

o Enhanced TAPS program - Energy Efficiency Assistance Program

Client Signature Date
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Amount: _

CONFIRMATION WITH ENBRIDGE

Date: _

Applicant's Name: _

Address: _

Phone Number: _

Enbridge Account Number: _

Please note that the Applicant identified above has applied to the Winter Warmth Fund Program for
assistance to cover his/her arrears with Enbridge. Our Agency warrants that the Applicant is the
holder of the Enbridge account number identified above, and the Applicant has provided their
consent for the disclosure by Enbridge to our Agency the information requested below. Our
Agency has obtained such consent in accordance with applicable federal or provincial privacy or
protection of personal information legislation, and this consent is duly recorded in our files .

Please verify the following on the above customer:
• Amount of arrears :
• Details on Disconnection notice (if applicable):
• Date of last payments made on the account: Amount: _
• Do the arrears include a security deposit? Yes

No

Please stop any further action on the applicant's account.

The above customer has an appointment with us on , at which time he/she
will sign the Customer's Release of Information Form.

Yours truly,

Name of worker

Worker's Fax Number

Worker's Phone Number

Worker's Email Address
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~tl Consumers Gas

September 6. 1994

Mr. P. Pudge
Board Secretary
Ontario Energy Board
2300 Yonge Street, Suite 2600,
Toronto. Ontario
M581J2

Dear Mr. Pudge:

500 Consumers Road
North yorit. Ontario M2J 1P8

Mailing Address
PO BOX 650
SCARBOROUGH ON M1K SE3

RE: Accounting Order to DeferCosts andAwards arising on the C!ass
Action Suit related to the Company's late Payment Penalty

The Consumers' Gas Company ltd. (·Consumers Gas"or the "Company") hereby
requests anAccounting Order to establish a Deferral Account in its books of recordto
record the costs of defending the Company's five percent fate paymentpenafty and,
should there be a judgement againstConsumers Gas, the amountof the award.

On April 25, 1994, Consumers Gas was served with a cfass action suit which cfaims the
Company's fate payment penalties are higherthan allowed by Federal faw. The suit
was served with a notice that the plaintiffwould not proceed unless funding was
granted by theClass Proceedings Committee of the law Society of UpperCanada. On
August 30. 1994 theCompany was informed that funding had been granted and the
counsel to theplaintiff has indicated that he willproceedwiththe action. Consumers
Gas believes that thesuit has no validity and wi/! be defending its position vigorously.

The five percent late payment penalty was implemented in 1975 after being reviewed
and approved bytheOntario Energy Board during a publichearing on theCompany's
rates. The fate payment penaltywas further reviewed by a Task Force of OntarioPublic
Utilities, in consuaanon with the then Ministry of Energy. Voluntary guidelines were
published bythe Task Force; these guidelines included the specific late payment
penalty concept adopted by Consumers Gas. The late payment penaltyconcepthas
been reviewed subsequently by the Ontano Energy Board and has always been
acceptedas fair and reasonabfe in a number of rateproceedings.

Consumers Gas will continue to apply the fate payment penalty as a means of ensuring
that all customers paypromptly so as to minimize the costs of carrying collecting
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EBRO 495
Exhibit 05
Tab 3
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Page 6 of 11

In the EBRO 490 Board Order dated September 28, 1995, the Board authorized the

continuance of the 1995 SIMPADA until the SIM issue and audit report had been

tested.

In the EBRO 490 Final Decision with Reasons dated December 27, 1995, the Board

found the costs recorded in the 1995 SIMPADA at the conclusion of the reconvened

hearing to be prudently incurred. The Board found, further, that the final costs

accumulated in the 1995 SIMPADA deferral account should be capitalized as part of

the ongoing costs of SIM to be amortized on a straight line basis over five years,

consistent with the treatment of other SIM costs.

The Board also deemed it appropriate that the reasonably incurred costs of the

consultation on SIM reporting and the post-mortem review, both required as part of the

final recommendations, be included with the cost of the audit in the 1995 SIMPADA.

The total amount in this account of $947,311 at September 3D, 19~6 was capitalized as

part of the costs of SIM.

Class Action Suit Deferral Account (·1996 CASDA a
)

In the EBRO 490 Board Order dated September 28, 1995, the Board authorized

Consumers Gas to establish a 1996 CASDA in the Company's books for the period

October 1, 1995 to September 30, 1996.

This account recorded the costs incurred since October 1, 1994 of defending the

Company's late payment penalty, but excluding any judgements against the Company.

The September 30,1995 balance of the CASDA and interest on CASDA were

transferred into the 1996 CASDA and Interest on 1996 CASDA respectively. Any

award of costs made to the Company by the Court were to be credited to the account.

~el Consumers Gas
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Simpie interest was calculated on the opening monthly balance of this account at the

approved short-term debt interest rate of 7.19% per annum.

In the EBRO 492 Decision with Reasons dated September 10, 1996, the Board allowed

the disposal of the interim balance forecast by the Company as determined as at

June 3D, 1996. Costs paid subsequent to June 3D. 1996 were deferred and will be

carried forward as the opening balance of the 1997 Class Action Suit Deferral Account

("1997 CASDAR).

The interim balance of this account at September 30, 1996. together with carrying

charges•.has been transferred to the 1997 ORA (See Exhibit 04, Tab 3, Schedule 6.

p. 4) and cleared to customers according to the EBRO 492 Board Order dated

September 30, 1996.

The difference between the actual balance and the estimated balance (item 3 in the

table below) has been transferred to the 1997 CASDA (See Exhibit 04, Tab 3,

Schedule 6, p. 7)'for disposition in EBRO 495.

The balance of the account at September 30, 1996 was:

Col. 1 Col. 2 Col. 3

Principal Interest
at Sept 30/96 at Sept 30/96 Total

$ $ $

1. Account Balance 267,283 24,091 291,374

2. Balance Authorized for Disposition 226,064 ~ 250155

3. Carried forward in the 1997 CASDA for ll2.N Q uzia
Future Disposition

~l Consumers Gas
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expeclallons orcunall expenditures should the program prove less successful than
forecast.

EBRO "95
Exhibit N1
Tab 1
Schedule 1
Page 36 of 59

The follOWing Is Ihe supporting evidence in relatlon 10the seruerneru:

The following parties ag(ee wllh Ihe settlement: Ihe Company, CAC, CIPEC, GEC,
IGUA, OCAP, and Pollullon Probe.

The loll owing parlies disagree w/lh the settlement; none.

The following parties lake no position on the issue: Energy Probe.

, DHIl.,

2 DI·3.~

J 03·3-11

A 1.' .157

Wrlnln Dlracl Evldinci of Mr. OlkllY (Oll.nllaccounl lo[ g.n.lfc hUlfngs)

Wrtnen Direct Evldencl or Mr. Nobll Ind Ms. Gould (/'to",?" lupply delenal
.ccounls)

Slllus 01 Oeleml Ac.counlS (Non-Gu Supply Ret.led)

Board Stan InterrogllOry .157

The lollowing Is the supporting evidence In relation 10 Ihe selllement:

The following partIes agree wllh the settlement; the Company. CAC . IGUA. and OCAP,

1998 Goeede 800111.100/ Hoodnos Oe(eu.IAccounl ("1998 GRHQA"\
The followIng parties partlclpaled In the discussion of Ihls Issue: Ihe Company, CAC,
Ener9Y Probe, IGUA, OCAP, and Suncor/PanEnergy.. .
There Is an agreement 10 aellle this Iss~e on Ihe lollowlng bllSls:
• The Company's proposal 10establish the 111118 GRHDA Is accepled. :rhe Company

should be anowed 10recover (he cost of generic hearings but, due 10Ihe uncertaInly
01their oceurrence, Ihelr estimaled cost sho\lk! nol belhcluded In the esllmlte of
regulalory cosls, The GRHDA will. therefo(e, cllplure the cosll of generic regulatory
hearings In11111ted by (he Board. •

I D'.J .2

2 03·J~

J 1·\-157

Wllnen Dlrecl Evldenc. 01 Mr. Nobl. and Ma. Gould (Non·gtl supply deferul
accounts)

Status 01 Dalerral Accounts (Non.Gu Supply Rilited)

Boerd Sta" InlerrogelOf)'"~7

1998 Clan AclloD Sull Deferral AccouDt ("1998 CASDA"\
The following parties particlpaled IDthe discussion 01this issue: the Company, CAC,
Energy Probe, IGUA, OCAP, and Suncor/PanEnergy.

There Is an agreemenlto settle Ihls issue on the following basi:;;

• The Company's proposal 1oestablish Ihe 1998 CASDA is accented. If Ihe Supreme
Court of Canada granls leave 10 appeal, ills antlclpated thai the appeal will nOl be
heard In lisca11997. The cosls of the appeal (If any), II heard in liscal1998, will be
cepturad In Ihe 1998 CASDA.

• Tha 11198 CASDA will record the cosll 01delendlng tha Company's II porcenllata
payment penally al well as Ihe amount of any award 01 COils made 10Ihe Company
by Ihe Court . However, the 1998 CASDA will nol record the amount of any
Judgement by the court a9alnsl the Company.

The following parties agree with the seUlement: the Company, CAC, IGUA, and OCAP.

The following parties dingree wllh Ihe lenlemenl: none .

The following parties lake no position on the Issue: Energy Probe and
Suncor/PanEnergy.

The following Is Ihe supporting evidence In relation 10the selllement:The following parties disagree wilh Ihe selllemenl: none,

The following parties take no position on the issue: Energy Probe and
Suncor/PanEnergy.

01·3·2

2 DJ.3~

W,lnen Oirecl Evldenc. 01 Mr. Noble and Ms. Gould (Nonilll supply del.rnl
accolinlS)

SllIlus of Oelerrat /Icc.ounls (Non·GII Supplr Rallied)

1998 Debt Bedempllon oelerra! Accounl("l998 DRDA")
The following parties participated In the discussion of this issue: the Company. CAC,
Energy Probe, IGUA, and OCAP.
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refinanced debt from the earlier of the date of the redemption and refinancing to

September 30, 1998.

The costs incurred by the Company in completing the early debt redemption will be

included in an unamortized debt discount and expense account and amortized over the

life of the new debt. These costs would include, but not be limited to, any trustees'

fees, bondholder redemption fees, issue costs of the refinanced debt including any

costs to hedge the rate thereon, the premium paid on redemption, and any remaining

unamortized debt discount and expense.

Simple interest is to be calculated on the opening monthly balance of this account at

the approved short-term debt interest rate of 3.94% per annum.

Class Action Suit Deferral Account ("1998 CASDA")

In the EBRO 495 Board Order dated October 1, 1997, the Ontario Energy Board

authorized Consumers Gas to create a 1998 CASDA in the Company's books for the

period October 1, 1997 to September 30, 1998.

The 1998 CASDA will record the costs of defending the Company's 5% late payment

penalty, but will exclude the amount of any judgement against the Company. Any

award of costs made to the Company by the Court shall be credited to this account.

On April 25, 1994, Consumers Gas was served with a class action suit which claims

that the Company's late payment penalties are higher than allowed by Federal law.

The suit was served with a notice that the plaintiff would not proceed unless funding

was granted by the Class Proceedings Committee of the Law Society of Upper Canada.

='.1 Consumers Gas
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On August 30, 1994, the Company was informed that funding had been granted and

the counsel for the plaintiff has indicated that he will proceed with the action.

On February 13, 1995, Mr. Justice Winkler, of the Ontario Court of Justice, General

Division, issued a judgement in favour of Consumers Gas dismissing the class action

lawsuit. He concluded that the late payment charge is not interest payable on a credit

transaction, but is an incentive to customers to pay their bills by a certain date. He held

that Section 347 of the Criminal Code of Canada, which deals with interest on credit

transactions, did not apply.

On March 10, 1995, the plaintiff's solicitors filed a motion of an appeal of the decision of

the trial judge.

The appeal was heard on September 12, 1996 and on September 19, 1996 the Ontario

Court of Appeal dismissed the appeal.

The plaintiff then sought leave to appeal to the Supreme Court of Canada from the /u

decision of the Ontario Court of Appeal. The Supreme Court of Canada granted leave /u

to appeal on June 19, 1997. On November 12, 1997 the Company was advised that a /u

tentative date of March 23, 1998 has been set to hear this appeal. The appeal was

heard on March 23, 1998. No decision has been received from the Supreme Court of

Canada.

The 5% percent penalty was implemented in 1975 after being reviewed and approved

by the Board during a public hearing on the Company's rates. The late payment

penalty was further reviewed by a Task Force of Ontario Public Utilities in consultation

with the then Ministry of Energy. Voluntary guidelines were published by the Task

Force. These guidelines included the specific late payment penalty concept adopted by

Consumers Gas. The late payment penalty concept has been reviewed subsequently

in a number of rate proceedings by the Board and found to be fair and reasonable.

•1Consumers Gas
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Consumers Gas will continue to apply the late payment penalty as a means of ensuring

that all customers pay promptly so as to minimize the costs of carrying and collecting

accounts that must be borne by all customers in rates charged for the sale of natural

gas.

Simple interest is to be calculated on the opening monthly balance of this account at

the approved short-term debt interest rate of 3.94% per annum.

Customer Communication Plan Deferral Account ("CCPDA")

The Company applied to the Board, by letter dated June 20, 1997, for an Accounting

Order to establish a deferral account in its books of record, to record the Company's

incremental costs to develop, produce and implement the Direct Purchase Customer

Communication Plan.

On September 11, 1997, the Board issued Accounting Order U.A. 111 which authorized

the Company to establish the Customer Communication Plan Deferral Account. The

CCPDA accumulated, commencing May 15,1997, the incremental costs associated

with the additional Customer Information Packages and customer information

campaign. These costs do not include the cost of the additional mail out of the CIP or

the newspaper flyer based on the original CIP.

Costs incurred by the Company include the cost of bill inserts, newspaper flyers,

customer research, direct mail campaign, computer system changes, mass media

campaign, incremental call centre costs and other third party costs as incurred.

=.1 Consumers Gas
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D ECISION WITH REASONS

E.B.R.O. 497

IN THE MATTER OF the Ontario Energy Board Act, R.S.O.
1990, c. 0.13 ;

AND IN THE MATTER OF an Application by The Consumers'
Gas Company Ltd. for an order or orders approving rates to be
charged for the sale, distribution, transmission and storage of gas
for its 1999 fiscal year.

BEFORE: H.G. Morrison
Presiding Member

P. Vlahos
Member

R. M. R. Higgin
Member

DECISION WITH REASONS

August 31, 1998
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5.6

5.7

5.8

D ECISION WITH REASONS

Based on the Company' s latest submission to the Board, dated Augu st 14,1998, the

overall net balanc e forecast as of Septemb er 30 , 1998 proposed to be cleared to

customers is a $25.3 million credit.

The Settl ement Proposal provides a list ofthe deferral accounts where agreement was

reached on disposition and the accounts that are to apply in the test year. Below are

the Board's findings with resp ect to matters that were issues at the hearing.

Gas Costs

The balance and dispo sition of the 1998 Purchase Ga s Variance Account was agreed

to in the Settlement Proposal, subject to the examinat ion ofchanges in such balances

because ofupd ated gas fore casts. Fo llowing examinat ion at the hearing, there were

no concerns expressed in respect ofthe forecast balance and the proposed disposition

ofthe balance. The Board accepts the Company's proposals.

Cla ss Action Suit

5.9 The Class Action Suit Deferral Acco unt record s the cos ts incurred for defending the

Co mpa ny's 5% late payment charge, exc luding the amou nt ofany jud gement aga inst

the Company. Any award of costs made to the Comp any by the Co urt will be

credited to the acco unt . Only OCAP opposed the Company' s proposal to dispose of

th e balance in this account (forecast at $90 ,000) on the basis that no decision should

be made until the Supreme Co urt has rendered its dec ision. The Co mpany argues that

these are "period cos ts" and that the Boa rd has historically allowed the clearing of the

balances in the acco unt.

5. 10 The Board not es the Co mpany's evidence that the Supreme Co urt's dec ision will

likely be released by the end of fiscal 1998. Ifso, any cos t award to the Co mpany will

operate to offset the balance in the account and the account balance should be cleared .

However, if the Co urt's decision is not released in time for the Co mpany to file its

Draft Rate Order, the Board finds that it would be reasonable for· the Company to

w ithhold disposition of the balance in this account and the Board so directs. Th e

78
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DECISION WITH REASONS

Board's decision at this time differs from those in prior years due to the apparent

imminence of the Court 's fmal (non-appealable) decision in this regard.

Customer Communications Plan

5.11 The Customer Communication Plan Deferral Account was authorized by the Board

on September 11, 1997 (U .A. Ill) to apply to the Company's fiscal year post May

15, 1997. The account records the Company's incremental costs to develop, produce

and implement the Direct Purchase Communication Plan as a result of the Board's

May 1997 Decision dealing with matters pertaining to the utilities' code of conduct.

The Company sought to recover $639,238 relating to that campaign. By letter dated

March 10, 1998 the Company applied (U .A. 122) to expand the use of the account

to include a second customer information campaign driven by increased customer

enquiries and media attention regarding direct purchase issues. As the Board had not

yet responded to that request, the Company proposed to deal with its request in the

E.B .R.O . 497 proceeding. The Company sought the recovery of$494,342 relating

to the second campaign.

5.12 During the E.B.R .O. 497 hearing, by letter dated June 12, 1998 the Company applied

to further expand the use of the account to include a third customer information

campaign. This campaign was recommended by the Board 's Market Design Task

Force. The Company will share equally with Union a total expected amount of$2.8

million, or $1.4 million each. The Company anticipated that it will spent $100,000 on

that third campaign by fiscal year-end and requested that this amount also be included

in the disposition ofthe account 's balance. The total balance therefore to be disposed

of in fiscal 1998 is approximately $1.233 million. The disposition of the balance is

proposed to be as a charge to general service customers served under Rates 1 and 6

on the basis of the number of customers in each rate class.

5.13 There were no concerns expressed regarding the expanded use ofthe account and the

balances recorded. However , there were concerns expressed regarding the clearing

of the balance. CAC argued that the Company ought to recover one-half of the

amount for the second campaign from the ABMs, since the ABMs caused the

confusion necessitating the campaign. The Schools argued that large Rate 6

79
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Accounting Entries

1. To record unforecast generic regulatory hearing costs:

Debit:

Credit:

2000 GRHOA

Accounts payable

(Account 179-104)

(Account 251-010)

.To record the costs associated with unforecast generic regulatory hearings.

2. Interest Calculation:

Debit: Interest on 2000 GRHDA

Credit: Interest expense

(Account 179-105)

(Account 323-000)

To record simple interest on the opening monthly balance of the 2000 GRHDA at

the approved short-term debt interest rate.

2000 Class Action Suit Deferral Account ("2000 CASOA')

The Company proposes to establish a 2000 CASOA to record the costs incurred

defending the Company's 5% late payment penalty, but will exclude the amount of any

judgement against the Company. Any award of costs made to the Company by the

Court shall be credited to this account.

~NBRIDGE
Cc=mttrri G_
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Background

On April 25, 1994, the action was commenced against Consumers Gas in the Ontario

Court of Justice (General Division) by a customer named Gordon Garland claiming that

the Consumers Gas late payment penalties charged to customers were contrary to

Canadian federal law and seeking certification of the action as a class action. The

claim sought $112 million in "restitutionary payments" and other relief and was brought

on behalf of all people who were customers of Consumers Gas and who had paid or

been eharqed for late payment penalties since April 1, 1981.

On February 13, 1995, Mr. Justice Winkler of the Ontario.Court of Justice, General

Division issued a summary judgement on a threshold issue in favour of Consumers Gas

dismissing the class action lawsuit He concluded that the late payment charge is not

interest payable on a credit transaction, but is an incentive to customers to pay their

bills by a certain date. He held that Section 347 of the Criminal Code of Canada, which

deals with interest on credit transactions, did not apply.

'On March 10, 1995, the plaintiffs solicitors filed a motion of an appeal of the decision of

the trial judge.

The appeal was heard on September 12,1996 and on September 19, .1996 the Ontario

Court of Appeal dismissed the appeal.

tff2NBBIDGE
Consu~Gtl10
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The plaintiff then sought leave to appeal to the Supreme Court of Canada from the

decision of the Ontario Court of Appeal. The Supreme Court of Canada granted leave

to appeal on June 19, 1997 and the appeal was heard by the Supreme Court of Canada

on March 23, 1998.

On October 30, 1998, the Supreme Court of Canada rendered its decision. In its

decision, the Court allowed the customer's appeal and set aside the trial court's

judgement dismissing the action. The Court rejected the threshold argument of

Enbridge Consumers Gas with respect to Section 347 and remitted the matter back to

the trial court for determination of all other issues and for proceedings in accordance

with the Class Proceedings Act, 1992 (Ontario). Enbridge Consumers Gas intends to

defend the action.

The 5% percent penalty was implemented in 1975 after being reviewed and approved

by the Board during a public hearing on the Company's rates. The late payment

penalty was further reviewed by a Task Force of Ontario Public Utilities in consultation

with the then Ministry of Energy. Voluntary guidelines were published by the

Task Force. These guidelines included the specific late payment penalty concept

adopted by Enbridge Consumers Gas. The late payment penalty concept has been

reviewed SUbsequently in a number of rate proceedings by the Board and found to be

fair and reasonable.

Enbridge Consumers Gas will continue to apply the late payment penalty as a means of

ensuring that all customers pay promptly so as to minimize the costs of carrying and

collecting accounts that must be borne by all customers in rates charged for the sale of

natural gas.
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Consumers Gas first brought this issue to the attention of the Board in a letter, dated

September 6, 1994, requesting an accounting order to set up a deferral account. This

request was assigned file number U.A. 93 and was approved by the Board on February

13, 1995 with the collection of costs to be effective October 1, 1994. Since that time the

Board has authorized, through rate decisions and accounting orders, the Company to

establish a series of deferral accounts including the 1998 and 1999 Class Action Suit

Deferral Accounts ("1998 CASDA" and "1999 CASDA").

Simple interest is to be calculated on the opening monthly balance of this account at the

approved short-term debt interest rate.

The balance of this account, together with carrying charges, will be disposed of in a 

manner to be designated by the Board in a future rate hearing.

Accounting Entries

1. To record the costs associated with defending the Company's late payment

penalty:

Debit:

Credit:

2000 CASDA

Accounts payable

(Account 179-106)

(Account 251-010)

To record the third party incremental costs incurred to defend the late payment

penalty class action lawsuit.

-e2NBRIDGE
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2. Interest Calculation:

Debit: Interest on 2000 CASDA

Credit: Interest expense

(Account 179-107)

(Account 323-000)

To record simple interest on the opening monthly balance of the 2000 CASDA at

the approved short-term debt interest rate.

2000 Debt Redemption Deferral Account r2000 DRDA")

The Company proposes to establish a 2000 DRDA to record the interest savings

realized on any unforecast early debt redemption taking place during the period

October 1, 1999 to September 30, 2000. The interest savings will be offset by the

portion of the first year's amortization of costs.

The interest savings will be calculated as the benefit to ratepayers of the difference

between the"interest cost on the redeemed debt and the lower interest cost on the

refinanced debt from the date of the redemption'and replacement to

September 30, 2000.

The costs incurred by the Company in completing the early debt redemption will be

included in an unamortized debt discount and expense account and amortized over the

life of the new debt. These costs would include, but not be limited to, any trustee's fees,

bondholder redemption fees, issue costs of the refinanced debt including any costs to

hedge the rate thereon, the premium paid on redemption, and any remaining

unamortized debt discount and expense.

-e2NBRIDGE
Co=mMTlG_

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 29 
Page 15 of 92



APPENDIX C

Filed: 1999-08-23
RP-1999-000 1
Exhibit N 1
Schedule 1
Page I of33

SETTLEMENT PROPOSAL

August 23 ~ 1999

ELECTRON1C fILE NOTES:

The Sett lement Proposa l wa s filed both on paper and electronically.

The electronic vers ion may differ slightly (paginatio n and header style) than the pr inted exhibit.

The Sett lement Pro posa l was filed on Aug ust 23, 1999.
Pages 10, 12, 18, 19, 20 and 21 were upd ated August 25, 1999.
Pages 23, 24, 25 , 27, 29 and 33 were upd ated August 26, 1999 .
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TABLE OF CONTENTS

Description

Preamble

OPERATING REVENUE

Economic Forecast, Customer Additions, Volumes, and Revenues
Natural Gas Vehicles (NGV) Program
Rate of Return
Retention
Consequences ofEBO 179-14/15 Decision
Transactional Services Forecast

RATE BASE

Capital Expenditures
Fiscal 1999 Variances from Board Approved
Fiscal 2000 Capital Budget
System Expansion
Customer Information System (CIS)
Consequences ofEBO 179-14/15 Decision
Capitalization of A&G Overheads

COST OF SERVICE

Gas Supply Costs, including Transportation
Operation and Maintenance Costs - Consequences of
EBRO 497-01 Decision
Deferral and Variance Accounts
Fiscal 1999 Account Balances
Fiscal 2000 Accounts
Customer Information System (CIS)
Benefits
Tax Treatment and Levelling Proposal
Depreciation and Amortization
Year 2000 Costs
Consequences of EBO 179-14/15 Decision
Home Gas Appliance Inspection Program (classification)

4

6

6
9
9
9
9
10

11

11
11
II
11
14
15
15

15

15
17
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17
19
21
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1-6-14 CEED Interrogatory # 14
1-19-53 Schools Interrogatory # 53
1-20-1 to 1-20-10 A.E. Sharp Interrogatories # 1 to 10
1-22-2, 1-22-3 TCPL Interrogatories # 2, and 3
1-24-22 to 1-24-28

VECC Interrogatories # 22 to 28

3.2 Operation and Maintenance Costs - Consequences ofEBRO 497-01 Decision
(No Settlement)

The following parties participated in the discussion oft his issue: the Company, CAC, Energy Probe,
HVAC, IGUA, OAPPA, Schools, and VECC.

There is no agreement to sett le this issue.

3.3 Deferral and Variance Accounts
3.3.1 Fiscal 1999 Account Balances
(Complete Conditional Settlement)

The following parties participated in the discussion of this issue: the Company, AMEC, CAC,
Energy Probe, HVAC, IGUA, OAPPA, Schools, and VECC.

There is an agre ement to sett le this issue on the following basis:

• The credit balance recorded in the 1999 TSDA, and the proposed clearance of such balance
according to the existing sharing ratio for credit balances (75/25), are accepted by the other
parti es, for the reasons given in the supporting evidence (see Issue 1.4 above).

• The balance recorded in the Class Action Suit Deferral Account established for Fiscal 1998
(1998 CASDA), and the proposed clearance of such balance, are accepted by the other
parties, for the reasons given in the supporting evidence . The balance in the 1998 CASDA
was not cleared previously due to the Board's directive in the EBRO 497 Decision with
Reasons (para. no. 5.10, p. 78).

• The balances record ed in the following deferral and variance accounts established for
Fiscal 1999 (i.e ., the Bridge Year), and the proposed clearance of such balances, are
accepted by the other parties, for the reasons given in the supporting evidence:

• 1999 Deferred Rebat e Account ("1999 DRA");
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Upda ted : 1999-08-15

• 1999Demand-SideManagementVarianceAccount - Operating("1999DSMVA- Operating");
e 1999 Generic Regulatory Hearings Deferral Account ("1999 GRHDA");
• 1999 DebtRedemption DeferralAccount (" 1999 DRDA");
• 1999 Lost Revenue Adjustment Mechanism ("1999LRAM");
• 1999Municipal Taxes Variance Account ("1999 MTVA");
• 1999 Electronic Regulatory Filings Deferral Account ("1999 ERFDA")
• Customer Communication PlanDeferral Account ("CCPDA");
• Legacy System Upgrade Deferral Account ("LSUDA");
o 1999 Capitalized Administrative Overheads Deferral Account (" 1999 CAODA");
e 1999 Class Action Suit Deferral Account ("1999 CASDA" );
• 1999 OEB Costs Variance Account ("1999 OEBCVA");
e 1999 Purchased Gas Variance Account ("1999 PGVA");
• 1999 Heating Value Differential Account ("1999 HVDA"); and
• 1999 Union Gas Deferral Account ("1999 UGDA").

• The Company's proposal to establish a Unbundling Business Activities Deferral Account for
Fiscal 1999 (" UBADA"), the balance to be recorded in the UBADA, and the proposed
clearance of such balance are not accepted by the other parties, and so they will be examined
during the oral hearing.

• The balance recorded in the Year 2000 Variance Account established for Fiscal ]999
("1999 Y2KVA"), and the proposed clearance of such balance, are not accepted by the other
parties, and so they will be examined during the ora l hearing.

• The balance recorded in the Shared Savings Mechanism Variance Account established for Fiscal
1999 (" 1999 SSMVA"), and the allocation and clearance of such balance, is subject to
examinat ion in the DSM Consultative process (see Issue 6.1.3 below).

• The Company's proposal to clear the balances recorded in its deferral and variance accounts for
the Bridge Year by using its exist ing methodology to allocate, among rate classes, the balances
or the share of the balances, as the case may be, that are to be recovered from the customer
(ratepayer) is accepted, for the reasons given in the supporting evidence, except for the balance
recorded in the 1999 SSMVA. The balance recorded in the SSMVA will be allocated and
cleared in accordance with the EBRO 497-01 Sett lement Proposal (Issue B.4, p. 9).

The following parties agree with the sett lement: the Company, AMEC (1999 DSMVA-Operating,
1999 LRAM, and 1999 SSMVA), CAC, Energy Probe, HVAC, IGUA, OAPPA, Schools, and
VECC.

Upda ted: 1999-08-25
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The following parties disagree with the settlement: none.

The following parties take no position on the issue : none.

The following evidence supports the settlement:

Dl-3-l
DI-3-3
DI-3-4
Dl-4-1
D4-2-3
D4-3-1
05-2-3
D5-3-1
G3-8-1
G3-8-2

G3-8-3
1-1-87,1-1-88
1-4-42
1-19-30
1-24-32

1999 Non-Gas Supply Related Deferral Accounts (Written Direct)
Legacy Systems Upgrade Deferral Account (Written Direct)
CCPDA (Written Direct)
1999 Gas Supply Related Deferral Accounts (Written Direct)
Status ofDeferral Accounts (Gas Supply Related Accounts)
Status of Deferral A ccounts Non-Gas Supply Related
Status ofDeferral Accounts-Gas Supply Related Accounts Fiscal 1998
Status ofDeferral Accounts-Non-Gas Supply Related Fiscal 1998
Proposed Methodology for Clearing 1999 Deferral Accounts
Setting Forecast Boundaries for Gas Supply and Non-Gas Supply
Accounts
Deferral Accounts Forecast to September 30, 1999
Board Staff Interrogatories # 87, and 88
CAC Interrogatory # 42
Schools Interrogatory # 30
VECC Interrogatory # 32

Deferral

3.3.2 Fiscal 2000 Accounts
(Complete Conditional Settlement)

The following parties participated in the discussion of this issue: the Company, AMEC, CAC,
Energy Probe, HVAC, IGUA, GAPPA, Schools, and VECC.

There is an agreement to settle this issue on the following basis:

• The Company's proposal to establish the 2000 TSDA, including the accounting methodology,
are accepted by the other parties, for the reasons given in the supporting evidence. If there is
a credit balance in the 2000 TSDA, the Board-Approved sharing ratio will be used to clear such
balance (see Issue 1.4 above). However, if there is a debit balance in the 2000 TSDA, the
existing sharing ratio (0/1 00) will be used to clear such balance (see Issue 1.4 above).
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Appendix A to
Settlement Proposal

TABLE OF CONTENTS
Description

GAS VOLUME BUDGET

1.1 ECG' s forecast of gas sales and transportation volumes for the 2001 Test Year, 8
including the normalized average use forecast methodology and the impact of
increased gas prices.

GAS COSTS AND TRANSPORTAnON

2.1 ECG's recovery of the cos t consequences related to ECG's agreements for 10
transportation serv ice on the Alliance, the Link, and the Vector pipelines (per
Issue I of the EB-2000-03I7 Settlement Propos al dated No vemb er 28, 2000),
includ ing the prudence of management actions that give rise to gas cost
consequences.

2.2 Pricing and components of system gas (per letter from CEED dated 13
November 29, 2000).

2.3 ECG's Risk Management Program for gas supply on a prospective basis (per 18
Issue 1 of the EB-2000-0317 Settlement Prop osal dated November 28,2000).

2.4 ECG's request for approv al to continue a 50:50 sharing ratio for the amount 19
attribut able to the net costs of underutilizing the Link Pipeline , as between
customer and shareholder (per Issue 3.1 of the EB-2000-0234 Settl ement
Proposal dated September 1,2000).

2.5 The continuance of ECG's trigger methodol ogy and the related rate adjustment 20
mechanism (per Issue 3.2 of the EB-2000-0234 Settlement Proposal dated
September 1, 2000) or the appropriateness of its replacement throu gh the
introduction of a revised gas cost rate adjustment mechanism.

2.6 The appropriateness of curtailing customers to maintain and/or repleni sh 20
storage inventories as of January 31,2001.
-and-

2.7 The methodology for determining the price to be paid to curtailed custom ers 21
for their delivered volumes effective October I, 2000, including the true-ups
and PGV A impli cations.
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ECG does not understand the Board's rationale for removing this issue from the Issues List. The
not ional utility account in the amount of $50.0 million is not , in ECG's view, the subject of
ECG's application for judicial review of the Board's ruling , in EBO 179-14/15 Decision with
Reasons (March 3 I, 1999), that effectively disallowed deferred taxes in the amount of
$76.0 million for rat e-making purposes. ECG notes, moreover, that the notice of application was
filed with the Divisional Court on October 15, 1999 but, nevertheless, the Board subsequently
took a decision on a similar issue in Phase 1 of the RP-1999-0001 proceeding (see "3.1 Deferred
Income Taxes" at pp. 13-15 of the Board's Decision with Reasons dated December 16, 1999).
ECG accordingly reserves the right to reopen the matter.

On the other hand, to the other parties, the rationale for removing this issue from the Issues List
is obvious. In its application for judicial review, ECG is seeking an order setting aside the
Board's EBO 179-14/15 Deci sion with Reasons in relation to the deferred taxes associated with
the assets of ~CG's former Rental Program. If the Divisional Court grants ECG's request and
sets aside the Board's decision, then the not ional utility account of $50 million will be set aside
because it is an integral component of the Board's decision on deferred taxes. Accordingl y,
because ECG's application for judicial review could lead to a court order setting aside all of the
integrated components of the Board's decision on deferred taxes, any draw down of the notional
utility account is inappropriate at this time .

DEFERRAL AND VARIANCE ACCOUNTS

11.1 Amounts and disposition of balances in the fiscal 2000 deferral and variance
accounts.
(Complete Settlement)

The following parties participated in the discussion of this issue: ECG, CME, CEED, CAC,
GEC , HVAC, IGUA, Polluti on Probe, Schools, and VECC.

There is an agreement to settle this issue on the following basis:

• ECG filed a summary of the actual deferral account and variance acco unt balances
for Fiscal 2000 (A-12-4) . ECG proposed to recover from customers $4.356 million in
principal and $1.462 million in interest for Fiscal 2000.

• ECG did not seek to clear the following deferr al and variance accounts for Fiscal 2000 :

• 2000 Electronic Regulatory Filings Deferral Account ("2000 ERFDA);
• 2000 Shar ed Savin gs Me chanism Varianc e Account ("2000 SSMVA");
• Custom er Information System Deferral Account ("CISDA");
• Unbundling Business Activities Deferral Account ("UBADA");
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• Out sourcin g Plan Deferral Account C OPDA"); and
• 2000 Purchased Ga s Variance Account (2000 "PGVA" ).

• The 2000 ERFDA, CISDA, and UBADA are not being cleared because the amounts
recorded in them are being amortized in accordance with previous deci sions or orders of
the Board.

• The OPDA will now be cleared in accordance with the settlement of Issue 5.3 (p. 28).

• The 2000 PGVA was previously cleared in accordance with the Board 's EB-2000-0234
interim rate order.

• The 1999 SSMVA will be cleared in accordance with the settl ement of Issue 8.2 (p . 36).

!! The clea ring of the 2000 LRAM will be synchro nized with the clearing of the
2000 SSMV A in accordance with the settlement of Issue 8.3 (p.37). The balances
recorded in both accounts, therefore, will be allocated and cleared in the context of ECG's
next rates cas co

• The balances recorded in the following defe rral accounts and variance accounts
established for Fiscal 2000, and the proposed clearance of such balances, arc accepted by
the other parties, for the reasons giv en in the supporting evidence:

• 2000 Heating Value Differential Account ;
• 2000 Un ion Ga s Deferral Acc ount;
• 2000 Tr ansactional Services Deferral Account;
• 2000 Deferred Rebate Account;
• 2000 Generic Regulatory Hearings Deferral Account;
• 2000 Class Action Suit Deferral Account;
• 2000 Debt Redemption Deferral Account;
• 2000 Municipal Taxes Variance Acc ount;
• 2000 Customer Communication Plan Deferral .A...ccount; and
• 2000 Tax Rate Reduction Deferral Account.

• Th e debit balance recorded in the 2000 Demand-Side Management Variance Account
Operating ("2000 DSMVA") , and the allocation and clearance of such balance, is
acc epted by the other parties for the reasons given in the supporting evidence . HVAC
reserv es the right , ho wever , to obtain additional information on , and to request the Board
to adjus t or disallow complete reco very from customers of, the 2000 DSMVA in the
event that the Board find s in another proceeding, and prior to the issuance of a final rate
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order in this proceeding, that ECG has used funds from the DSM Plan for Fiscal 2000 on
acti vities that violate the Affiliate Relationships Code for Gas Utilities.

• As a result of the foregoing, the allocation and clearance of the deferral account and
variance account balances results in the following: a refund of principal to customers in
the net amount of $1.511 million in principal to customers, a recovery of interest from
customers for Fiscal 2000 in the amount of $1.345 million, and a recovery of interest
from customers for the first nine months of the Test Year in the amount of $0.334 million
assuming the Board 's final rate order becomes effective July I, 2001. The detail for each
amount is provided in Appendix B.

The following parties agree with the settlement: ECG, CME (1999 SSMVA, 2000 LRAM ,
2000 SSMVA, 2000 DSMVA), CEED, CAC , GEC (1999 SSMVA, 2000 LRAM, 2000 SSMVA,
2000 DSMVA), HVAC, IGUA, Pollution Probe (1999 SSMV A, 2000 LRAM , 2000 SSMVA,
2000 DSM VA), Schoo ls, and VEC C.

The following parties disagree with the settlement: none.

The following parti es take no position on the issue: none .

11.2 ECG's request for approval to clear the debit balance in the Y2K Deferral Account.
(Complete Settlement)

The following parties participated in the discussion of this issue : ECG , CEE D, CAC, HV AC,
IGUA, Schoo ls, and VECC .

There is an agreement to settle this issue on the following basis:

• ECG proposed to collect from customers the debit balance of $6.166 million in the 2000
Y2K Deferral Account ("2000 Y2KDA") as of September 30, 2000. Of this balance,
$3.967 million represented funds spent in Fiscal 1998 and 1999. In the RP-1999-000l
Decision with Reasons, the Board determined that this amount would be cleared to
ratepayers upon satisfactory evide nce that the Y2K issue had been addressed with no
material adverse serv ice consequences to customers that could be reasonably traced to
ECG's management .

• The Board directed that the amount recoverable from customers in relation to Fiscal 2000
Y2K costs be capp ed at $2.6 million. The dispo sition of this amount would be based on
the prud ence of expenditure s and satisfactory evidence that the Y2K issue had been
addressed with no material adverse service consequence s to customers that could be
reasonably traced to ECG's management.
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TABLE OF CONTENTS
Description

GAS VOLUME BUDGET

1.1 ECG's gas volume forecast for the 2002 Tes t Year, including estimated average 9
uses and the forecasting methodology (per Issue 1.1 of the RP-2000-0040
Settlement Proposal).

GAS COSTS AND TRANSPORTATION

2.1 ECG's Alliance and Vec tor transportation arrangements, including the cos t 11
consequences of the notional deferral acco unt (per Issue 2.1 of the RP-2000
0040 Settl ement Proposal) .

2 .2 Unde rutilization of Link pip elin e, including related cost conseq uences. 12

2.3 Cos t allo cation of gas supply management costs (per Issue 2.2, Cos t 13
Allocation, of the RP-2000-0040 Settlement Propo sal).
- and -

2.4 Cost of managing system gas on a "stand-alone" basis (per Issue 2.2, Cost 13
Allocation, of the RP-2000-0040 Settlement Proposal).

2.5 Impl ications of the Quarterly Rate Adjustment Mec hanism (QRAM) and 14
outsourc ing the arrangements on ECG 's Risk Management Program (study to
be filed in 1an/02 per Issue 2.3 of the RP-2000 -0040 Settl ement Prop osal).

2 .6 Changes to the QRAM adjustment to include the introd uction of Large 16
Corporations Tax and Capital Tax.

COST 0 F CAPITAL

3.1 Establishment of the return on equity for fiscal 2002 using the Board' s existing 17
Retu rn On Equity (ROE) Guide lines .
-and-

3.2 ECG 's proposal for a review of the ROE Guidelines. NO TE: Issu e deferred to 17
a separate phase of the proceedin g.

3.3 ECG's estimates of the cost of short-term and long-term debt for the 2002 Test 18
Year.
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ECG and the other parti es accordingly request the Board to establish a separate phase of this
proceedin g or a separate proceeding by issuing a procedural order to this effect. ECG and the
other parti es are not seeking such an order now but, rather, the Board's confirmation that it will
issu e such an order in due course.

The following evidence is relevant to these issues :

A-1 2-1 Deferral and Varianc e Accounts
A-1 7-1 Deferred Tax
1-1 -65, 78, 79 Board Staff Interrogatories #65, 78, 79
1-2-54, 56, 57 CAC Interrogatories #54, 56, 57
[-8-8, 17, 18, 35, 43, 44

IGUA Interr ogatories #8, 17, 18,35, 43, 44
1-11-37, 61, 76,77

VECC Interrogatories #37, 6 1, 76, 77.

DEFERRAL AND VARIANCE ACCOUNTS
11.1 Amounts and disposition of balances in the fiscal 2001 deferral and variance

accounts.
(Complete Settlement)

The following parties participated in the discussion of this issue : ECG, CME, CAC, IGUA ,
Schools, and VECC.

There is an agreement to settle this issue on the follow ing basis:

• ECG filed a summary of the actual deferral account and variance acco unt balances for
Fiscal 200 1 (A-12-3, updated 2002-04-22) ; the summary is reprodu ced in Appendix C
(pp. 57-58). ECG proposes to recover, from customers, $41.8 million in principal and
$5.0 mill ion in interest, based upon the March 31, 2002 balances, for Fiscal 2001. Of
these amounts, $0.9 million in principal and $0.4 mill ion in interest relates to non- gas
supply accounts and $40.9 million in principal and $4.6 million in interest relates to gas
supply related accounts .

• The balances recorded in the following deferral and variance accounts established for
Fiscal 2001, and the proposed clearance of such balan ces, are accepted by the other
parties for the reasons given in the supporting evidence:

Non-Gas Supply Accounts

• 2001 Class Action Suit Deferral Account
• 200 I Deferred Rebate Account
• 200 I Debt Redemption Deferral Account
• 200 I Customer Communication Plan Deferral Account

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 29 
Page 28 of 92



Filed: 2002-05-17
RP-200 1-0032

Exhibit NI
Tab 1

Schedule 1
Page 42 of 60

Gas Supply Related Accounts

• 2001 Transactional Services Deferral Account
• 2001 Purchased Gas Variance Account ("2001 PGVA") .

• Appendix D (pp. 59-60) is a reconciliation of the forecast and the actual balance recorded
in the 2001 PGVA. It explains the large variance between the two .

• The interest calculated on the balances recorded in the following non-gas supply deferral
accounts, established for Fiscal 2001, and the proposed clearance of interest (only) on
such balances, are accepted by the other parties for the reasons given in the supporting
evidence:

• 2001 Electronic Regulatory Filings Deferral Account;
~ 2001 Customer Information Systems Deferral Account; and
• 2001 Unbundling Business Activities Deferral Account.

• ECG does not seek to clear, in the Test Year, the $8.6 million in principal and the $0.3
million in interest, unless otherwise indicated, that is recorded in the following non-gas
supply deferral and variance accounts:

• 200 I Demand-Side Management Variance Account-Operating
("2001 DSMV A");

" 2001 Lost Revenue Adjustment Mechanism ("2001 LRAM");
" 2001 Lost Revenu e Adjustment Mechanism ("2000 LRAM");
• 2001 Shared Savings Mechanism Variance Account ("2001 SSMVA");
• 2001 Shared Savings Mechanism Variance Account ("2000 SSMVA");
" 2001 Electronic Regulatory Filings Deferral Account ("2001 ERFDA") principal

only ;
• 2001 Unbundling Business Activities Deferral Account ("2001 UBADA")

principal only;
• 2001 Working Group-Risk Management Program Deferral Account ("2001 WG

RMPDA");
• 2001 Customer Information Systems Deferral Account ("2001 CISDA ") principal

only;
• 200 1 Independent Consultant Assessment and Report Deferral Account ("2001

rCARDA");
• 2002 Demand-Side Management Variance Account-Operating;
• 2002 Deferred Rebate Account; and
• 2002 Class Action Suit Deferral Account.
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• The clearing of the 2000 LRAM and the 2000 SSMV A will be deferred in accord ance
with the settlement ofIssue 8.3 (clearance of the 2000 SSMVA (pp. 36-38).

• The clearing of the 200 1 LRAM and the 200 I DSMVA will be synchronized with the
clearing of the 2001 SSMV A in accordance with the settlement of Issue 11.3 in the RP
2000-0040 Settlement Proposal.

• The principal amounts record ed in the 2001 ERFDA, 2001 C1SDA, and 2001 UBADA
are not bein g cleared because they are bein g amortized in accordance with previous
decisions or orders of the Board.

• ECG is not proposing to clear the 2001 ICARDA and the 200 I WG-RMPDA, in this
proceed ing, as a result of the potenti al cost consequences of parti cipation by the
consultant(s) or others in the Board's oral hearing.

The follo wing partie s agree with the settlement: ECG , CME, CAC, IGUA, Schools , and VECC.

The follow ing parties disagree with the settlement: none.

The following partie s take no position on the issue: none.

The followin g evidence supports the settlement

A-I2- 1
A- 12-2
A- 12-J
1-1-66 , 70 !0 74
1-2-25,48, 50

1-4-16
1-8-19
1-9-1

Deferral and Var iance Accounts
Proposed Clea ring of the 200 1 Deferral Accounts
Defe rral and Variance Accoun ts (Marc h 3 1, 2002)
Boa rd Staff Interrogatories 66 , 70 to 74

CAC Interrogatories # 25, 48, 50
CME Interrogatory # 16
IG UA Interrogatory # 19
OA PPA Inter ro gatory #1

11.2 ECG's request to continue to establish deferral and variance accounts for fiscal
2002, including new accounts such as the Late Payment Plan Deferral Account
(2002 LPPDA).

(Complete Settlement)

The following parties participa ted in the discussion of this issue: ECG, CME, CAC, IGUA,
Schools, and VECC.

There is an agreement to sett le this issue on the followin g basis:
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• ECG's proposal to continue the following deferral and variance accounts for the Test
Year, including the accounting methodology, is accepted by the other parties for the
reasons given in the supporting evidence:

• 2002 Union Gas Deferral Account;
• 2002 Deferred Rebate Account;
• 2002 Generic Regulatory Hearings Deferral Account;
e 2002 Class Action Suit Deferral Account;
• 2002 Debt Redemption Deferral Account;
• 2002 Lost Revenue Adjustment Mechanism ("2002 LRAM");
• 2002 Electronic Regulatory Filings Deferral Account;
• 2002 Shared Savings Mechanism Variance Account; ("2002 SSMVA");
• 2002 Customer Communication Plan Deferral Account; and
• 2002 Market Restructuring Deferral Account.

• ECG's proposal to continue the 200 I ICARDA and the 2001 WG-RMPDA for Test Year,
including the accounting methodology, is accepted by other parties for the reasons given
in the supporting evidence. The continuation is limited, however, to the period ending on
the completion of the initial phase of this proceeding.

• ECG's proposal to continue the Purchased Gas Variance Account for the Test Year,
including the change in the accounting methodology arising from the agreement to settle
Issue 2.2 (Link pipeline, pp. 12-13), is accepted by the other parties for the reasons given
in the supporting evidence.

ECG's proposal to continue the Transactional Services Deferral Account for the Test
Year, including the accounting methodology and the revised sharing ratio for a credit
balance arising from the agreement to settle Issue 7.1 (Transactional Services, pp . 30-32),
is accepted by the other parties for the reasons given in the supporting evidence.

• ECG's proposal to continue the Demand Side Management Variance Account-Operating
for the Test Year ("2000 DSMVA"), including the change in the accounting methodology
arising from the agreement to settle of Issue 8.2 (DSMVA, pp. 35-36), is accepted by the
other parties. The clearance of the 2002 DSMVA and the 2002 LRAM will be
synchronized with the clearance of the 2002 SSMVA in accordance with the agreement
to settle Issue 11.3 in the RP-2000-0040 Settlement Proposal.

• ECG proposes to establish the Unaccounted for Gas Variance Account for the Test Year
("2002 UAFVA") in order to record the gas costs associated with variances between
forecast and actual unaccounted for ("UAF") gas. UAF gas represents the difference
between customer-metered consumption and total sendout, as determined by invoices
from suppliers, and injections/withdrawals of gas in storage. UAF is the result of meter
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differences, billing diffe rences, line leakage, unm etered uses, and other factors. Th e
UAF gas forecast is ca lculated using a regression model that uses adjusted deli veries as
its prim ary ex planatory variable (A- 12-5) . Despite a high R2 of 0.95 and desp ite
numerou s attempts to impro ve the mod el, the in-sample forecast error rem ains high. In
Fiscal 200 1, for example, the Board- app roved UA F level wa s 13 746 103m3 compared
with an ac tual level of 53 283 103m3

. In Fiscal 2000, the actua l UAF level was 142 576
103m3 higher than the Board -approved level of 97 565 103m3

. The major reason for these
large varianc es is thought to be the result of metering inaccuracies upstream of ECG 's
tran smi ssion and distribution sys tems that are beyond ECG's control. Th e other parties
rem ain conce rned about ECG 's UAF forecasting methodology and the impact that the
2000 UAFVA wo uld have on ECG's incenti ve to control UAF . Th ey are, however,
prep ared to support ECG's proposal to establish a UAFVA, on a trial basis, in ord er to
record the gas costs associated with the volumetric difference between ECG's UA F
forecast, for the Test Year, 85 056 103 m3 (0 -10-3, updated 2002-0 1-18) and the actual
UA F for the Test Yea r.

• ECG's proposal to es tab lish a Late Payment Penalty Deferral Acco unt for the Test Year ,
and later a Late Payment Penalty Variance Acco unt instead , is considered in the context
of Issue 13. 1 (la te payment penalt y at pp. 48-50).

• ECG's proposal to establish a Deferred Income Tax Deferr al Account for the Tes t Year is
considered in the cont ext of Issu es 10.1, 10.2, and 10.3 (deferred taxes, pp. 39-4 1).

The following part ies agree with the sett lement: ECG, CME, CAC , IGUA, Schools, and VECC.

The following parties disagree with th e settleme nt: none.

The fo llowi ng parti es take no position on the issue: none.

Th e fo llowing evidence supports the settlement:

A- 12-1 Deferral and Variance Acco unts
A-12-3 Actual Balances of Deferral and Variance Accounts (March 31,2002)
A- 12-4 Deferral and Variance Accou nts Supplemental Evidence
A-12-S Unacco unted for Gas Variance Accounts
01 -3-1 Unbilled and Unacco unted for Gas Volumes, 2002 Budge t
0 2-3-1 Unbilled and Unaccou nted for Gas Volumes, 200 I Actual 2001 OEB Approved
0 3-2-1 Unbilled and Unaccounted for Volumes 2000 Actual vs. 2000 OEB Approved
1-1-69,70, 71, 74 to 76

Board StaffInterroga tor ies #69, 70,7 1, 74 to 76
1-22-20,48,49 CAC Interrogatories #20, 48, 49
1-8-17,1 8 IGUA Interrogatories #17, 18.
1-11-14 to 17, 60 VECC Interrogatories # 14 to 17, 60.
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accounts that mustbe borne byall customers in rates charged for the sale of natural
gas.

PROPOSED ACCOUNTING ENTRY

Debit:

Credit:

Class Action Suit Deferral Account

Cash/Accounts Payable/ O&M Expenses

To record the costs of defending the Company's five percent late payment penalty and,
should there be a judgement against Consumers Gas. theamount of the award.

If you have any questions concerning this request, please donothesitate to contact the
writer at 416-495-6041 .

Your very truly,

L. A. E. Beattie
Director, Financial Reporting

.cc R. Cappadocia
Energy Heturns Officer

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 29 
Page 33 of 92



Ontario
Energy
Board

Commission
de "Energie
de rOntano .

RECEIVED
&ClEARED

&U:GUlATORYAFfAIA$
P.O. Box2319
2300 Yonge Street
261h Floor
Toronto, Onrario
M4P tE4
(416) 481-1967
Fax (416)440-7656

C P2319
2300. rueYonge
26- ~tage

Toronto (Ontario)
M4P tE4
(416)481-1967
Tell!copieur (416) 440-7656

September 19, 1994

Ms. L.A.E. Beattie
Director, Financial Reporting
Consumer Gas
P.O. Box 650
Scarborough, Ontario
MIK 5E3

Dear Ms. Beattie:

Re: Accounting Order to Defer Costs and Awards arising on the Class
Action Suit related to the Company's Late Payment Penalty

This is to acknowledge receipt of the Application of Consumers' Gas Company Ltd.
("Consumers Gas") in the above matter. The Application has been given Board FIle
No. U.A. 93.

The Board will be in touch with you in due course as to its disposition of this matter.

eter H. O'Dell
Assistant Board Secretary

PROtrc

cc: R Cappadocia
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Gas Supply Related (Description at Exhibit 04, Tab 2, Schedule 10)

1995 Purchased Gas Variance Account
1995 Heating Value Differential Account
1995 Union Gas Deferral Account
1995 Off-Peak Storage Deferral Account

Non-Gas Supply Related (Description at Exhibit 04, Tab 3. Schedule 6)

1995 Deferred Rebate Account
1995 Demand Side Management Variance Account - Operating
1995 Generic Regulatory Hearings Deferral Account
1995 Debt Redemption Deferral Account
1995 Strategic Information Management Plan Audit Deferral Account

Q.7 Would you please update the Board on the status of other deferral account

requests?

A.7 The Company has filed requests for three Accounting Orders: one to deal

with the variance between the Company's forecast and actual final closing

balances in the 1994 deferral accounts, and two to establish additional

.deferral accounts.

The Company has applied to the Board, by letter dated December 13, 1994,

for an Accounting Order as a result of the Board's directive in the EBRO 487

Decision with Reasons, page 91, para. 4.6.48. In para. 4.6.48, the Company

was directed to make application to the Board for an accounting order to deal

with the variance between the Company's final forecast and actual deferral

account closing balances where the variance exceeds fifteen percent of the

final forecast.

As authorized by the Board in its Accounting order U.A.95 dated February 7,

1995 the Company will transfer the difference between the final fiscal 1994

balances and the Company's forecast for the 1994 Heating Value Differential

.1 Consumers Gas
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Account C'1994 HVDA"). the 1994 Union Gas Deferral Account ("1994

UGDA") and 1994 Deferred Rebate Account ("1994 ORA") to the related

1995 deferral accounts. The difference between the final balances and the

Company's estimate for the interest on the 1994 HVDA, the interest on the

1994 _UGDA.and interest on the 1994 ORAwill be transferred to the related

1995 interest accounts.

The Company has applied for and received permission (Accounting Order

U.A.93 dated February 13, 1995) to establish a deferral account to record the

costs arising from the Company's defense of the Company's five percent late

payment penalty. net of any award of costs by the Court the Company might

receive. Should there be a judgment against Consumers Gas, any award will

be the subject of a separate accounting order request. A description of this

account can be found at Exhibit 04. Tab 3, Schedule 6. page 7.

The Company has applied to the Board by letter dated ApriJ 3. 1995 for an

Accounting Order authorizing the establishment of a deferral account to

record the costs related to the Company's participation in the Framework for

Joint Action. The Framework is aimed at assisting homeowners in dealing

with failures of High-Temperature Plastic Gas Venting Systems used to

exhaust the products of combustion from mid-efficiency gas appliances,

including furnaces, to the outdoors. A description of this account can be

.found at Exhibit 04, Tab 3, Schedule 6, page 8. Board approval is still

pending.

•• I have no further questions.

.1 Consumers Gas
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Late PaymentPenalty Class Action Suit Deferral Aeount C'CASDAn
)

The Companyproposes to continue the Late PaymentPenalty Class ActionSuit lu

DeferralAccount ("CASDA"), to record the costs incurred since October 1, 1994of

defending the Company's five percent late payment penalty, but excluding any

judgements against the Company. Anyaward of costs madeto the Company by the

Courtshall be credited to this account Due to the uncertainty regarding the timing

of final discharge of this suit, including any appeals by the plaintiff, the account is

required for 1996.

On April 25, 1994, Consumers Gaswas servedwith a class action suitwhich claims

that the Company's late paymentpenalties are higher thanallowed by Federal law.

The suit was served with a notice that the plaintiffwould not proceed unlessfunding

was granted by the Class Proceedings Committee of the law Societyof Upper

. Canada. On August30, 1994the Company was infonned that funding had been

granted and the counsel for the plaintiffhas indicated that he willJ;lroceed with the

action. Consumers Gas believes the suit has no validityandwill be defending its

position Vigorously.

The five percentpenaltywas implemented in 1975after being reviewed and

approved by the Board during a publichearing on the Company's rates. The late

payment penalty wasfurther reviewed by a Task Force of Ontario Public Utilities in

consultation with the then Ministryof Energy. Voluntaryguidelines werepublished

by the Task Force; these guidelines included the specific latepayment penalty

concept adopted by Consumers Gas. The late paymentpenalty concept has been

reviewed subsequently in a numberof rate proceedings by the Board and found to

be fair and reasonable.

.l Consumers Gas
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Consumers Gas will continue to apply the late payment penalty as a means of

ensuring that all customers pay promptly so as to minimize the costs of carrying and

collecting accounts that must be borne by all customers in rates charged for the sale

of natural gas.

Simple interest is to be calculated on the opening monthly balance of this account at

the approved short-term debt interest rate.

The balance of this account, together with carrying charges, will be disposed of in a

manner to be designated by the Board in a future rate hearing.

Accounting Entries

1. Record costs of defending the Company's position

Debit CASDA

Credit: Cash/Accounts Payable/O&M Expenses

(Account 179-66)

(Vari9us accounts)

To record the costs of defending the Company's five percent late payment

penalty, but excluding any judgements against Consumers Gas. Any award lu

of costs made to the Company by the Court shall be credited to this account.

2. Interest Calculation:

Debit:

Credit:

Interest on CASDA

Interest expense

(Account 179-67)

(Account 323.00)

To record simple interest on the monthly opening balance of the CASDA at

the approved short-term interest rate.

.1 Consumers Gas
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APPENDIXE

E.B.R.O. 490

Agreement Among Interested Parties

This ADR Agreement ("Agreement") is for the consideration of the Board in its
determination of fiscal 1996 rates for Consumers Gas under Board File No. EBRO 490. The
Agreement deals with all issues on the Board's List of Issues, even if no agreement has been
reached. If there has been limited agreement on an issue, it has been noted. This
Agreement is supported by the evidence filed in this proceeding. Parties to this Agreement
ate listed in Appendix A, attached. Appendix A also identifies the specific issues in respect
to which individual parties take anactive position. Issues which are not listed for an
individual party are those upon which the party does not take an active position.

An Impact Statement filed at Ex. Kl .2/S1 describes the effects of this agreement on the Test
Year.

1. OPERATING REVENUE

·1.1 Economic and Financial Indicators
All parties accept the Company's evidence with respect to economic forecasts, (Ex.
C21T2/S1), except for the forecast of interest rates (Ex. C2/T3/S1). Please see
section 4 of this Agreement with respect to the agreement among parties on interest
rates. Please also see the evidenceof Professor Dungan on behalf of Board Staff with
respect to economic forecasts. (Ex. L.!.!).

1.2.1 Customer Additions

All parties agree that the forecast of general service customeradditions in fiscal 1995
(as shown at Ex. B4/T2/S5) should be revised upwards by 2 000 to 46 910, resulting
in an increase in the fiscal 1996 opening balance of general service customers of 2
000 (Ex. IITlIS1). This adjustment reflects higher than estimated customer additions
to date in fiscal 1995. All parties agree that the revision to the various components
listed below (see table, page 2) is beneficial and provides enhanced accuracy for the
Bridge and Test Year forecasts (Ex. AlT13/S2 and IITl/Sl).

All parties accept the forecast number of customer additions of 45 004 for fiscal
1996, based on the Company's pre-filed evidence (Ex. B31T2/S5) and interrogatory
responses (Ex. I1TlIS3). .

The impact of the additional customers in fiscal 1995 is an increase in the 1995
Bridge Year customer related capital expenditures of $4.1 million (average capital
cost of $2 069/customer per Ex. B41T2/S5 times 2 ()()(j customers). As a result of

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 29 
Page 39 of 92



- 17 -

3.5.8 The 1996 Generic Regulatory Hearings Deferral Account ("GRHDAtI)

All parties agree to the continuation of the GRHDA during fiscal 1996.

The Company's evidence relating to this issue is filed at Ex. DlIT3/S3 Updated
1995-04-18; DlITI6/SlIp. 8/QI2; and D3/T3/S6/p. 4 Updated 1995-D4-18.

All parties agree that Consumers Gas should be allowed to recover the cost of
Ontario Energy Board generic hearings. but, due to the uncertainty of their
occurrence, that their estimated cost should not be included in the estimate of
regulatory costs. This account will be used, following notification from the OEB
that a generic hearing will be held, to record for future collection the costs found
by the OEB to be prudently incurred.

3.5.9 The Late Payment Penalty Class Action Suit Deferral Account
("CASDA")

All parties agree to the continuation of the CASDA during fiscal 1996.

The Company's evidence relating to this issue is filed 30t Ex. DIIT3/S3 Updated
1995-04-18; D3/T3/S6/p. 6 Updated 1995-04-18; and IffllS121 & 122.

All parties agree that due to the uncertainty regarding the final discharge of this
suit, including any appeals by this plaintiff, that a deferral account is the
appropriate mechanism for recording the cost of defending the Company's
position.

3.5.10 The Framework For Joint Action Deferral Account ("FJADA")

All parties agree to the continuation of the FJADA during fiscal 1996.

.The Company's evidence relating to this issue is filed at Ex. DlIT3/S3 Updated
1995-04-18; and D3/T3/S6/p. 8 Updated 1995-Q4-.18.

All parties agree that the Company's participation in the Framework For Joint
Action is essential to ensure customer safety and maintain consumer co'nfidence in
the natural gas industry. Pending OEB approval of the Company's request for an
Accounting Order, the costs related to initial inspections and the Company 's
fmancial assistance package should be recorded in a deferral account in whatever
manner may be prescribed by the Board.
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a number of stakeholder perspectives. including program participants,

non-participant ratepayers, the utility and society at large.

Applying the DSM screening tests to assess the Company's offer of 7% financing for

high efficiency furnaces installed as a result of the plastic venting situation is not

possible due to the inability to quantify the associated benefits.

Class Action Suit Deferral Account r1996 CASOA")

In the EBRO 490 Boar" Order dated September 28, 1995, the Ontario Energy

Board authorized Consumers Gas to re-establish a 1996 CASDA in the Company's

books for the period October 1, 1995 to September 3D, .1996.

The 1996 CASDA will record the costs incurred since October 1, 1994 of defending

the Company's 5% late payment penalty, but exclUding any judgements against the

Company. The September ~O, 1995 balance ofthe 1995 CASDA and Interest on

the 1995 CASDA will be transferred to the 1996 CASDA and Interest on the 1996

CASDA accounts, respectively. Any award of costs made to the Company by the

Court shall be credited to this account.

On April 25 , 1994, Consumers Gas was served with a class action suit which claims

that the Company's late payment penalties are higher than allowed by Federal law.

The suit was served with a notice that the plaintiff would not proceed unless funding

was granted by the Class Proceedings Committee of the Law Society of Upper

Canada. On August 3D, 1994 the Company was informed that funding had been

granted and the counsel for the plaintiff has indicated that he will proceed with the

action. Consumers Gas believes the suit has no validity and will be defending its

position Vigorously.

=61 Consumers Gas
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On February 13, 1995, Mr. Justice Winkler, of the Ontario Court of Justice, General

Division, issued a judgement in favour of Consumers Gas dismissing the class

action lawsuit. He concluded that the late payment charge is not interest payable on

a credit transaction, but is an incentive to customers to pay their bills by a certain

date. He held that Section 347 of the Criminal Code of Canada, which deals with

interest on credit transactions, did not apply.

On March 10, 1995, the plaintiff solicitors filed a motion of an appeal of the decision

of the trial judge. No date for a hearing of the appeal has been set. The Company is

continuing to collect the penalties and will defend the action which it believes has no

validity.

The 5% penalty was implemented in 1975 after being reviewed and approved by the

Board during a public hearing on the Company's rates. The late payment penalty

was further reviewed by a Task Force of Ontario Public Utilities in consultation with

the then Ministry of Energy. Volunt~ry guidelines were published by the Task Force.

These guidelines included the specific late payment penalty concept adopted by

Consumers Gas. The late payment pe-naltyconcept has been reviewed

subsequently in a number of rate proceedings by the Board and found to be fair and

reasonable.

Consumers Gas will continue to apply the late payment penalty as a means of

ensuring that all customers pay promptly so as to minimize the costs of carrying and

collecting accounts that must be borne by all customers in rates charged for the sale

of natural gas.

Simple interest is to be calculated on the opening monthly balance of this account at

the approved short-term debt interest rate of 7.19% per annum.

~.l Consumers Gas
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The balance of this account, together with carrying charges, will be disposed of in a

manner to be designated by the Board in a future rate hearing.

Board Directive

In the EBRO 490 Partial Decision with Reasons dated August 29, 1995, the Board

directed the Company "to provide a more complete description of the charges

entered in this account, and to establish the prudence of these costs when it applies

to have the balance in the 1996 CASDA cleared".

Response

In defending its position relating to this action, the Company utilized the services of

its legal counsel, Aird & Berlis, arid other legal and actuarial experts retained by Aird

& Berfis. The significant size and nature of the claim against the Company required

substantial efforts to defend.

Amounts paid to these parties in defence of this claim were recorded in the CASDA

and represent the entire balance. No internal costs were allocated to the CASDA.

:-.1 Consumers Gas
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The following table outlines the costs incurred to February 29, 1996:

Co/.1

Total

($)

lu

1.0 Legal fees and expenses

- 2.0 Actuarial consultants

3.0 Total

A description of the services provided follows.

Legal Services

209,890

224 ,676

lu

lu

Aird & Berfis, legal counsel for the Company, played the lead role in defending the

clalrn and represented the Company throughout the legal proceedings. Additional

expert legal services were contracted as part of this process . Legal services

provided included:

• representation at all proceedings;

• research and analysis of issues surrounding the Class Proceedings Act;

• obtaining expert advice as to the possible jurisdictional conflicts between the

DEB Act and the Criminal Code; and

• researching and responding to the preservation motion that was asking the

Company to hold in trust approximately 90% of the actual claim. This required

several days of court appearances.

~.l Consumers Gas
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Actuarial Services

Detailed actuarial advice, representing less than 7% of the cost incurred to

February 29, 1996, was necessary in compiling various customer account lu

forecasting information and to assess the validity of the plaintiff's actuarial evidence

and assumptions.

Taxes Payable on Capitalized Administrative Overhead and Transportation Charges

(''TP-CAOTG - Deferral Accounf')

The Company has applied to the Board by letter dated December 18, 1995 for an

Accounting Order authorizing the establishment of a deferral account, Taxes

Payable on Capitalized Administrative Overhead and Transportation Charges

(''TP-CAOTC - Deferral Accounf'). in the Company's books for the period

October 1, 1995 to September 30• .1996 to record the tax savings forecast in

EBRO 490 which will not be realized due to changes in Revenue Canada's

assessing practice related to capitalized administrative overhead and transportation

charges.

Effective October 1, 1995 the Company will no longer be allowed to deduct certain

cap italized administrative overhead and transportation charges for the purposes of

computing taxable income. These amounts will be now be capitalized for taxation

purposes and Capital Cost Allowance ("CCA") deducted as prescribed. Taxable

income for fiscal 1996 will therefore be higher than reflected in EBRO 490. The

previously allowed benefit of this deduction was reflected in the Company's

calculation of taxes payable in EBRO 490 and incorporated into the determination of

rates for 1996.

~al Consumers Gas
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DECISION WITH REASONS

E.B.R.O.492

IN THE MATTER OF the Ontario Energy Board Act, R.S.O.
1990, c. 0.13;

AND IN THE MATIER OF an Application by The
Consumers' Gas Company Ltd. for an order or orders approving
rates to be charged for the sale, distribution, transmission and
storage of gas for its 1997 fiscal year.

BEFORE: P. Vlahos·
Presiding Member

EJ. Robertson
Member

H. G. Morrison
Member

* Mr. Vlahos stood down from the E.B.R.O. 492 proceeding effective June 4,
1996. Mr. Robertson presided thereafter.

DECISION WITH REASONS

September 10, 1996
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6.1.17

6.1.18

6.1.19

DECISION WITII REASONS

The Company proposed the Board continue to endorse the use of a deferral

account with a 20 percent cap ($1,166,000 for 1997) to record the difference

between the forecast DSM operating expenditures and actual expenditures. The

Company did not anticipate any large variance in its DSM-related capital

purchases and therefore did not propose a deferral account for capital

expenditures.

Generic Rel!Ulatory Hearings Deferral Account ("GRHDA")

Due to the uncertainty surrounding the occurrence and cost of potential generic

hearings, the Company proposed to record the costs of any generic hearings in this

deferral account rather than attempt to budget for their occurrence and cost.

Debt Redemption Deferral Account CDRDA")

This account allows the Company to have a mechanism in place, should

fmancing spreads decline, to act expeditiously in order to complete early debt

redemptions and refmancings to realize .long-term interest savings on behalf of

customers. The account will record interest savings for 1997 less any associated

trustee fees, bondholder redemption fees, issue and hedging costs of refinanced

debt, any premium paid on redemption and any remaining unamortized debt

discount and expense.

In E.B.R.O. 490 the Board requested further substantiation of the need to continue

this account in future years. As financing spreads were not forecast to reach

levels that would make early redemption economic, no redemption activity was

forecast. However, the Company proposed to retain the deferral account in the

event actual experience made debt redemption economic.

Class Action Suit Deferral Account (tlCASDA")

This account has recorded the net costs since October I, 1994 of defending a

charge that the Company's 5 percent late payment penalty was higher than the

costs allowed by Federal law. The account includes amounts paid to external

· 137
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6.1.21

6.1.22

6.1.23

DECISION WITH REASONS

panies such as legal counsel and actuarial experts, less any costs received by

Consumers Gas as a result of the decision.

The Company proposed to clear the 1995 forecast year end balance, but the Board

denied disposition at that time since more information was required to establish

the prudence of the costs incurred.

The Company received a favourable decision on February 13, 1996, but a motion

of appeal was filed on March 10, 1996. The Company proposed to dispose of the

forecast balance for the 1996 fiscal year, and to continue the account in fiscal

1997 due to uncertainty in the timing of the disposition of the class action suit.

Taxes Payable on Rental Equipment Installation Expenses ("TP-REIE")

The Company applied to the Board by letter dated December 18, 1995 for an

accounting order authorizing the establishment of a deferral account for the period

October I, 1995 to December 31, 1996 to recover the net tax cost for fiscal 1996

attributable to the change in RevenueCanada's assessing practice of not allowing

a full deduction in the year incurred for rental equipment installation, delivery,

inspection and associated administrativeoverhead expenses in the computation of

taxable income. As a result ofthe Revenue Canada ruling, these costs will be

capitalized and subsequently expensed over a number of years through the

Company's capital cost allowance provisions.

To address the additional costs not incorporated into the Board approved rates for

fiscal 1996, the Company increased its rental rates effective January 1, 1996 for

residential customers. However, since the rate set by the Company was

insufficient to recover all of the taxes payable during the 1996 fiscal year, the

Company proposed to use a deferral account to set aside any unrecovered taxes

payable and recover these expenses from residential rental customers in the first

three months of 1997. The Company stated that it used the matching principle

endorsed by the Canadian Institute of Chartered Accountants to account for the

increased tax expenses resulting from the tax ruling. Since Consumers Gas

decided to recover the increase over 12 months which period extended into fiscal

1997, the Company proposed to carry forward a $2.6 million tax expense incurred

138
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6.1.34

6.1.35

DECISION WIlli REASONS

The Board accepts the Company's arguments regarding the adequacy of the return

generated by commercial customers . and the difficulties fixed term and price

contracts would create for the Company. The Board is of the view that it would

be inappropriate to allocate any further costs to the Company's shareholders.

Other Deferral accounts authorized by the Board for fiscal 1996 which the

Company did not propose to continue in 1997 are:

•

•

•

•

•

Off-Peak Storage Deferral Account ("OPSDA");

Peak Storage Deferral Account ("PSDA");

Appeal of the NEB's Decision on Jurisdiction ("A-NEE-In");

The Framework for Joint Action Deferral Account ("FJADA"); and

Taxes Payable on Capitalized Administrative Overhead and

Transportation Charges ("TP-CAOTC").

6.2 Drsrosmox OF FIsCAL 1996 ACCOUNTS

Methodology

6.2.1 The Company testified that, based on the last filed balances of all deferral

accounts, the forecast net debit balance of $49.1 million detailed below would

result in a one-time charge of $20.64 for residential customers if the Company's

proposals were accepted as filed. The following describes the forecast 1996

deferral account year-end balances forecast and the associated upper and lower

dollar limits within which the forecast balance can fluctuate without resulting in

adjustments to the disposition of the accounts. The forecast deferral account

balances in the following table are based on actual results recorded to April 30,

1996.

143
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DECISION WTI1I REASONS

I

Account Clearing Boundary
1996 Forecast

Year-End
Title of Variance Balance Upper Limit Lower Limit

Account ($Ooos) ($0005) ($0005)

Gas Supply Related

PGVA 35,100.0 43,800.0 26,300.0

HVDA 750.0 1,375.0 125.0

UGDA 421.0 442.0 400.0

OPSDA 194.6 204.3 184.9

PSDA 0.0 0.0 0.0

Non-Gas Supply Related

DRA (169.0) (164.0) (174.0)

DSMVA - Operating (540.0) (340.0) (740.0)

GRHDA 357.0 382.0 332.0

DRDA 0.0 0.0 0.0

CASDA 226.0 236.0 226.0

FJADA 150.0 250.0 107.8

TP-eAOTC 12,321.3 12,321.3 12,321.3
(Grossed Up for
Income Tax Impact

A-NEB-DJ 289.0 294.0 284.0

TOTAL 49,099.9 58,800.6 39,367.0

Note: A positive balance or limit indicates a debit to be recovered
from customers; a negative balance or limit indicates a credit
to customers.

6.2.2 The Company proposed to provide the Board with three monthly updates of the

estimated year end balances and the respective boundaries for each deferral

account in July, August and September as each prior month's actual results are

finalized. For deferral accounts relating to gas costs, any differences between the
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6.2.15

6.2.16

6.2.17

6.2.18

6.2.19

DECISION WITH REASONS

allocated to customers as described below will be transferred to the Company' s

1997 ORA effective October I, 1996.

The Board accepts CAe's views that the total amounts in the GRHOA and

CASOA should not be cleared without an examination of the detail supporting the

balances. The Board is of the view that significant costs are still forthcoming with

regard to the E.B.O. 188 proceeding, but that the disposal of the interim balance

forecast by the Company is reasonable pending a more detailed review of the

disposition of the 1997 GRHDA, given the magnitude of the amount in question.

However, the Board notes that other parties participating in the Ten-Year Market

Review were not entitled to recover their costs. The Board is of the view that it

would be unfair to expect these other participants to absorb their costs of

participating, while allowing the Company to recover its costs. The Board,

therefore, denies their recovery.

With respect to the CASDA, the Board is of the view that the Company has

provided sufficient evidence to enable the Board to determine that the balance has

been prudently incurred. While the Board shares the concern of Board Staff

regarding the variance in the upper boundary, the Board expects that this variance

will be reduced to zero for this account when the Company provides its updated

forecast balances to the Board.

Except where noted above, and with respect to the PGVA balance discussed

below, the Board has determined that the forecast balances have been reasonably

incurred, and approves the proposed disposition through a one-time charge to

customer bills in the first billing month after the implementation of the fiscal 1997

rates.

PGVA Balance

The Company contended that, asa result of weather which was colder and windier

than budgeted in every month of the winter season, it was required to purchase

seasonal supplies at a cost of $40.5 million in excess of the cost of gas included

in rates.
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Simple interest is to be calculated on the opening monthly balance of this account at

the approved short-term debt interest rate.

The balance of this account, together with carrying charges, will be disposed of in a

manner to be designated by the Board in a future rate hearing.

Accounting Entries

1. To record unforecasted generic regulatory hearing costs:

Debit: 1998 GRHDA (Account 179-116)

Credit: Accounts Payable (Account 251-01 )

To record the costs associated with unforecast generic regulatory hearings.

2 . Interest Calculation:

Debit: Interest on '998 GRHDA

Credit: Interest expense

(Account 179-117)

(Account 323-00)

To record simple interest on the opening monthly balance of the 1998 GRHDA at

the approved short-term debt interest rate.

Class Action Suit Deferral Account ("'998 CASOA")

The Company proposes to establish a 1998 CASDA, to record the costs incurred

between October 1, 1997 and September 30, 1998, of defending the Company's 5%

percent late payment penalty, but excluding the amount of any judgement against

Consumers Gas . Any award of costs made to the Company by the Court shall be

credited to this account.

-.1 Consumers Gas
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Due to the uncertainty regarding the timing of discharge of this suit, the account is

required for 1998.

On April 25, 1994, Consumers Gas was served with a class action suit which claims

that the Company's late payment penalties are higher than allowed by Federal law.

The suit was served with a notice that the plaintiff would not proceed unless funding

was granted by the: Class Proceedings Committee of the Law Society of Upper Canada.

On August 30, 1994 the Company was informed that funding had been granted and the

counsel for the plaintiff has indicated that he will proceed with the action.

On-February 13. 1995. Mr. Justice Winkler. of the Ontario Court of Justice. General

Division, issued a judgement in favour of Consumers Gas dismissing the class action

lawsuit. He concluded that the late payment charge is not interest payable on a credit

transaction, but is an incentive to customers to pay their bills by a certain date. He held

that Section 347 of the Criminal -Code of Canada. which deals with interest on credit

transactions, did not apply.

On March 10, 1995, the plaintiff solicitors filed a motion of an .appeal of the decision of ..

the trial judge.

The appeal was heard on September 12, 1996 and on September 19, .1996 the Ontario

Court of Appeal dismissed the appeal.

The Company has been advised by the plaintiff's solicitors that they have received

instructions to seek leave to appeal to the Supreme Court of Canada; No date for a

hearing of the appeal has been set. The Company is continuing to collect the penalties

and will defend the action which it believes has no validity.

='61 Consumers Bas
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Due to the uncertainty regarding the timing of discharge of this suit, the account is

required for 1998.

On April 25. 1994, Consumers Gas was served with a class action suit which claims

that the Company's late payment penalties are higher than allowed by Federal law.

The suit was served with a notice that the plaintiff would not proceed unless funding

was granted by the Class Proceedings Committee of the Law Society of Upper Canada.

On August 3D, 1994 the Company was informed that funding had been granted and the

counsel for the plaintiff has indicated that he will proceed with the action.

On February 13, 1995, Mr. Justice Winkler, of the Ontario Court of Justice, General

Division, issued a judgement in favour of Consumers Gas dismissing the class action

lawsuit. He concluded that the late payment charge is not interest payable on a credit

transaction, but is an incentive to customers to pay their bills by a certain date. He held

that Section 347 of the Criminal Code of Canada, which deals with interest on credit

transactions, did not apply.

On March 10, 1995, the plaintiff solicitors filed a motion of an appeal 0.1 the decision of

the trial judge.

The appeal was heard on September 12, 1996and on September 19, 1996 the Ontario

Court of Appeal dismissed the appeal.

The Company has been advised by the plaintiff's solicitors that they have received

instructions to seek leave to appeal to the Supreme Court of Canada. No date for a

hearing of the appeal has been set. The Company is continuing to collect the penalties

and will defend the action which it believes has no validity.

-,1 Consumers Gas
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The 5% percent penalty was implemented in 1975 after being reviewed and approved

by the Board during a public hearing on the Company's rates. The late payment

penalty was further reviewed by a Task Force of Ontario Public Utilities in consultation

with the then Ministry of Energy. Voluntary guidelines were published by the Task

Force. these guidelines included the specific late payment penalty concept adopted by

Consumers Gas. The late payment penalty concept has been reviewed subsequently

in a number of rate proceedings by the Board and found to be.fair and reasonable.

Consumers Gas will continue to apply the late payment penalty as a means of ensuring

that all customers pay promptly so as to minimize the costs of carrying and collecting

accounts that must be borne by all customers in rates charged for the sale of natural

gas.

Simple interest is to be calculated on the opening monthly balance of this account at

the approved short-term debt interest rate.

The balance of this account. together with carrying charges. will be disposed of in a

manner to be designated by the Board in a future rate hearing.

Accounting Entries

1. Record costs of defending the Company's position:

Debit: 1998 CASDA

Credit: Cash!Accounts Payable/O&M Expenses

(Account 179-124)

(Various accounts)

To record the costs of defending the Company's 5 % percent late payment

penalty. but excluding any judg-ements against Consumers Gas. Any award of

costs made to the Company by the Court shall be credited to this account.

Ef., Consumers Gas

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 29 
Page 55 of 92



EBRO 495
Exhibit 03
Tab 3
Schedule 6
Page 6 of 9

The 5% percent penalty was implemented in 1975 after being reviewed and approved

by the Board during a public hearing on the Company's rates. The late payment

penalty was further reviewed by a Task Force of Ontario Public Utilities in consultation

with the then Ministry of Energy. Voluntary guidelines were published by the Task

Force, these guidelines included the specific late payment penalty concept adopted by

Consumers Gas. The late payment penalty concept has been reviewed subsequently

in a number of rate proceedings by the Board and found to be fair and reasonable.

Consumers Gas will continue to apply the late payment penalty as a means of ensuring

that all customers pay promptly so as to minimize the costs of carrying and collecting

accounts that must be borne by all customers in rates charged for the sale of natural

gas.

Simple interest is to be calculated on the opening monthly balance of this account at

the approved short-term debt interest rate.

The balance of this account, together with carrying charges, will be disposed of in a

manner to be designated by the Board in a future rate hearing.

Accounting Entries

1. Record costs of defending the Company's position :

Debit: 1998 CASDA

Credit: Cash/Accounts Payable/O&M Expenses

(Account 179-124)

(Various accounts)

To record the costs of defending the Company's 5 % percent late payment

penalty, but excluding any judgements against Consumers Gas. Any award of

costs made to the Company by the Court shall be credited to this account.

.l Consumers Gas
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2. Interest Calculation:

Debit:

Credit:

Interest on 1998 CASDA

Interest expense

(Account 179-125)

(Account 323-00)

To record simple interest on the opening monthly balance of the 1998

CASDA at the approved short-term interest rate.

Debt Redemption Deferral Account (·1998 DADN)

The Company proposes to establish a 1998 DRDA to record the interest savings

realized on any unforecast early debt redemption taking place during the period

October 1, 1997 to September 30, 1998. The interest savings will be offset by the
. .

portion of the first year's amortization of costs related to the early debt redemption.

The interest savings will be calculated as the benefit to ratepayers of the difference

between the interest cost on the redeemed debt and the lower interest cost on the

refinanced debt from the earlier of the date of the redemption and refinancing to

September 3D, 1998.

The costs incurred by the Company in completing the early debt redemption will be

included in an unamortized debt discount and expense account and amortized over the

I~fe of the new debt.. These costs would include, but not be limited to, any trustees

fees; bondholder redemption fees, issue costs of the refinanced debt including any

costs associated with interest rate risk management activities, the premium paid on

redemption, and any remaining unamortized debt discount and expense.

While the Company has no way to forecast the need for this account, having the DRDA

provides a low cost method of ensuring a mechanism is in place for the Company to

§'., Consumers Gas
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2. Interest Calculation:

Debit:

Cred it:

Interest on 1998 CASDA

Interest expense

(Account 179-125)

(Account 323-00)

To record simple interest on the opening monthly balance of the 1998

CASDA at the approved short-term interest rate.

Debt Redemption Deferral Account ("1998 DRDN)

The Company proposes to establish a 1998 DRDA to record the interest savings

realized on any unforecasted early debt redemption taking place during the period

October 1, 1997 to September 30, 1998. The interest savings will be offset by the

portion of the first year's amortization of costs related to the early debt redemption.

The interest savings will be calculated as the benefit to ratepayers of the difference

between the interest cost on the redeemed debt and the lower interest cost on the

refinanced debt from the earlier of the date of the redemption and refinancing to

September 30, 1998.

The costs incurred by the Company in completing the early debt redemption will be

included in an unamortized debt discount and expense account and amortized over the

life of the new debt. These costs would include, but not be limited to, any trustees

fees, bondholder redemption fees, issue costs of the refinanced debt including any

costs associated with interest rate risk management activities, the premium paid on

redemption, and any remaining unamortized debt discount and expense.

While the Company has no way to forecast the need for this account, having the DRDA

provides a low cost method of ensuring a mechanism is in place for the Company to

• .I =-.1 Consumers Gas
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Simple interest is to be calculated on the opening monthly balance of this account at

the approved short-term debt interest rate of 6.00% per annum.

Generic Regulatory Hearings Deferral Account (U1997 GRHDAU)

In the EBRO 492 Board Order dated September 30, 1996, the Board authorized

Consumers Gas to create a 1997 GRHDA in the Company's books for the period

October 1, 1996 to September 30, 1997.

The 1997 GRHDA will capture the cost of unbudgeted generic hearings initiated by the

Ontario Energy Soard during the Company's 1997 fiscal year.

Included as the opening balance in the 1997 GRHDA arecosts incurred related to the

ESO 188 hearing incurred subsequent to the interim balance forecast by the Company

in the EBRO 492 rate hearing. The interim balance was the forecast provided by the

Company as determined as at June 30, 1996.

Simple interest is to be calculated on the opening monthly balance of this account at'

the approved short-term debt interest rate of 6.00% per annum.

Class Action Suit Deferral Account (U 1997 CASDN)

In the EBRO 49~ Board Order dated September 30, 1996, the Ontario Energy Board

authorized Consumers Gas to create a 1997 CASDA in the Company's books for the

period October 1,1996 to September 30,1997.

On April 25, 1994, Consumers Gas was served with a class action suit which claims

that the Company's late payment penalties are higher than allowed by Federal law.

g.l Consumers Gas
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The suit was served with a notice that the plaintiff would not proceed unless funding

was granted by the Class Proceedings Committee of the Law Society of Upper Canada.

On August 30, 1994 the Company was informed that funding had been granted and the

counsel for the plaintiff has indicated that he will proceed with the action.

Consumers Gas believes the suit has no validity and will be defending its position

vigorously.

On February 13, 1995, Mr. Justice Winkler, of the Ontario Court of Justice. General

Division, issued a judgement in favour of Consumers Gas dismissing the class action

lawsuit. He concluded that the late payment charge is not interest payable on a credit

transaction, but is an incentive to customers to pay their bills by a certain date. He held

that Section 347 of the"Criminal Code of Canada, which deals with interest on credit

transactions, did not apply.

On March 10, 1995, the plaintiffs solicitors filed a motion of an appeal of the decision of

the trial judge with the Ontario Court of Appeal.

The appeal was heard on September 12,1996 and on September 19,1996 the Ontario

Court of Appeal dismissed the appeal.

The Company has been advised by the plaintiff's solicitors that they will seek leave to

appeal to the Supreme Court of Canada. No date for a hearing of the appeal has been

set. The Company is continuing to collect the penalties and will defend the action

. which it believes has no validity.

The 5% percent penalty was implemented in 1975 after being reviewed and approved

by the Board during a public hearing on the Company's rates. The late payment penalty

was further reviewed by a Task Force of Ontario Public Utilities in consultation with the

then Ministry of Energy. Voluntary guidelines were published by the Task Force.

~al Consumers Gas
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These guidelines included the specific late payment penalty concept adopted by

Consumers Gas. The late payment penalty concept has been reviewed subsequently

in a number of rate proceedings by the Board and found to be fair and reasonable.

The 1997 CASDA will record the costs of defending the Company's 5% late payment

penalty, but excluding the amount of any judgement against the Company. Any award

of costs made to the Company by the Court shall be credited to this account.

Included as the opening balance in the 1997 CASDA are costs incurred related to

preparing for and attending the plaintiffs appeal before the Ontario Court of Appeal,

heard on September 12, 1996. These costs were incurred subsequent to the interim

balance forecast by the Company in the EBRO 492 rate hearing.

Consumers Gas will continue to apply the late payment penalty as a means of ensuring

that all customers pay promptly so as to minimize the costs of carrying and collecting

accounts that must be borne by all customers in rates charged for the sale of natural

gas.

Simple interest is to be calculated on the opening monthly balance of this account at

the approved short-term debt interest rate of 6.00% per annum.

Comprehensive Cost Allocation Study Deferral Account ("CCASOA")

In the EBRO 492 Board Order dated September 30,1996, the Ontario Energy Board

authorized Consumers Gas to create a deferral account to capture the costs of a study

of the Company's Policies and Practices Regarding the Allocation of Costs to Ancillary

and Non-Utility Activities and the Pricing of Affiliate Transactions (·the Comprehensive

Cost Allocation Study" or ·CCAS·).

~.l Consumers Gas
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"[T]he Board cautions the parti es that , because retroactive rates do not give
accurate price signals in the market and may result in inter-generational
subsidization, the Board does not generally endorse retroactive rate-making. In
the future , the Board expects the Company to provide cogent evidence and
rationale as to the reasons why rates should be retroactive.

• The Board's concerns arose, in part, from the need for a retroactive adjustment as a one
time credit or debit, as the case may be, based on the billed volumes prior to the
implementation date of the final rates in the RP-2000-0040 proceeding. There is a
similar need in this proceeding because the circumstances are similar notwithstanding
ECG's efforts, and the efforts of the other parties, to achieve a more timely rate-making
process .

• ECG and the other parties consider that the Board could assist ECG in getting back on
track, as it were, by issuing Partial and then Final Decisions with Reasons in this
proceeding. The partial decision would dispose of the two unsettled issues that could
affect ECG's revenue requirement for the Test Year; namely, Issue 2.1 (Alliance and
Vector at pp. 11-12) and Issue 4.2 (DPWAMS at pp. 22-23). ECG could then reflect the
effect of the partial decision in its rates application for Fiscal 2003 sooner than would
otherwise be the case. The final decision would dispose of the other unsettled issues ;
namely, Issues 2.3 and 2.4 (cost allocation of gas supply management costs and cost of
managing system gas on a "stand-alone basis at pp. 13-14), Issue 5.3 (affiliate
outsourcing at pp. 25-27), and Issues 10.1, 10.2, and 10.3 (deferred taxes at pp. 39-41).
ECG and the other parties accordingly request the Board to confirm that it is willing to
issue two such decisions in this proceeding.

The following parties agree with the settlement: ECG, CME, CAC , JGUA, Schools , and VECC.

The followin g parties disagree with the settlement: none.

The following parties take no position on the issue: none.

The following evidence supports the settlement:

1-1 -3 Board Staff Interrogatory #3.

LATE PAYMENT PENALTY
13.1 ECG's proposal to revise its late payment penalty.
(Complete Settlement)

The following parties participated in the discussion of this issue: ECG, CME, CAC, IGUA,
Schools, and VECC.

There is an agreement to settle this issue on the following basis:
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• By letter dated October 4, 200 I to ECG , the Board directed ECG to review its late
payment penalty ("LPP") in the context of this proceeding. ECG was propo sing, at the
time, to establish a Late Payment Plan Deferral Account for the Test Year ("2002
LPPDA It

) .

• The Ontario Court of Appeal decided on December 3, 2001 that "the Board will need to
address an alternative mechanism for applying late payment penalties forthwith" :
Garland v. Consumers' Gas Co. (2001), 57 O.R. (3d) 127 at 152. By letter dated
December 14, 2001 to the Board, ECG provided details of two alternative approaches to
revising the LPP and, in addition, proposed a target implementation date of February I,
2002 for a revised LPP.

• The Board issued Procedural Order No. I on January 4, 2002 und er file no. EB-200 1
0837 (RP-200 1-0032). This order directed ECG to file a proposal to revise its LPP by
January 10, 2002 and established a written proceeding to examine ECG's proposal. The
order also established February I, 2002 as the implementation date for the revised LPP .

• ECG filed its proposal on January 10, 2002 . The proposal presented two options and, in
either case, modification of the wording on the face of the Enbridge bill. One option was
to simply reduce the percentage for the one-time LPP from 5% to 2% and the other, to
adopt a revolving credit style interest charge. ECG recommended the first option as an
interim measure effective in the February 2002 billing cycle. ECG nevertheless indicated
that a time-based charge -- the second option -- may be the preferred LPP option and ,
therefore, that ECG may make a proposal to this effect in its rates application for Fiscal
2003.

• ECG also proposed to establish an LPP Variance Account for the Test Year ("2002
LPPV A") to capture the variances between actual and forecast LPP revenues together
with the implementation costs of the revised LPP. The 2002 LPPV A would replace the
earlier proposal of a 2002 LPPDA.

• The Board accepted ECG's recommendation for one-time penalty of 2%, on an interim
basis , in its Decision and Interim Order dated January 31, 2002. The Board did not
approve, though, ECG's proposed 2002 LPPVA.

• ECG proposed in its recent QRAM application, under Board no. EB-2002-0213 (RP
2001-0032) , to revise Part III of its Rate Handbook -- "Terms and Conditions Applicable
to All Services" -- to incorporate the one-time penalty of 2% in "Section F - Payment
Conditions". The Board approved this proposal in its Decision and Interim Rate Order
dated March 22, 2002. ECG and the other parties agree that the Board should do likewise
in its final rate order, after the ROE phase, in this proceeding.

The following parties agree with the settlement: ECG, CME, CAC, KiUA , Schools, and VEC C.
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The following parties disagree with the settlement: none.

The follow ing parties take no position on the issue: none.

The follow ing evidence supports the settlement:

A-27- 1
HI - I-4
1-1-67 to 69
I-LPPI -I to 23
I-LPP2-1 to 17
1-1.1'1'11 -1 to 7
Q3 -3-4-7

Revised Late Payment Penalty Proposal - January 2002
Rate Handb ook
Board Staff Interrogator ies #67 to 69
Board Staff 1.PP Interrogatories #1 to 23
CAC LPP Interrogatories #I to 17
VECC LPP General and Spec ific Comme nts # I to 7
Rate Han dbook (E B-2002-02 13).

AFFILIATE/INTERCORPORATE FINANCIAL TRANSACTIONS
14.1 Affiliate/intercorporate financial transactions.
(Complete Sett lement)

The following part ies partic ipated in the discussion of this Issue: ECG, CME, CAC , IGUA,
Schools, and VECC.

There is an agreement to settle this issue on the following basis: _

• The issue was described as a "place-holder" on Issues Day for the following reason :
"[i]ntervenors are awaiting responses to at least one interrogatory that deal with affiliate
and intercorporate financ ial transactions .. ." (Tr. 85) .

• The principal interrogatory at the time, was VEC C Interro gatory # 1. ECG' s response to
this interrogatory (1-11-1) is accepted by the other parties.

The following part ies agree with the settlement: ECG , CME , CAC, IGUA, Schools, and VECC.

The followi ng parties disagree with the sett lement: none.

The following partie s take no position on the issue: none .

The following evidence suppo rts the settlement:

1-11-1 VEC C lnterrogatory# 1.
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TABLE OF CONTENTS
Issue Description

1 GAS VOLUME BUDGET

1.1 Enbridge Gas Distribution Inc.'s gas volume forecast for the 2003 Test
Year, including the forecasting methodology and weather
normalization (per Issue 1.1 of the RP-2001-0032 Settlement
Proposal).

15

2 SERVICE CHARGES

2.i Enbridge Gas Distribut ion Inc.'s proposals for changes in the level of
service charges

17

3 TRANSACTIONAL SERVICES

3.1 Enbridge Gas Distribution Inc.'s proposal for a new sharing
methodology for Transactional Services for the 2003 Test Year.

18

4 GAS COSTS, TRANSPORTATION, AND STORAGE

4.1

4.2

4.3

4.4

Review of the updated version of Enbridge Gas Distribution Inc.'s Gas
Supply Risk Management Policies and Procedures Manual (per Issue
2.5 of the RP-2001 -0032 Settlement Proposal).

Review of QRAM methodology, including proposals for modifications
(per Issue 2.2, Implementation Schedule, of the RP-2000-0040
Settlement Proposal) .

System gas management and direct purchase costs , including review
of the FAC study (per Issue 2.2, Cost Allocation, of the RP-2000 -0040
Settlement Proposal).

Gas Supply and Transportation costs .

20

21

25

26

5 COST OF CAPITAL

5.1 Establishment of the return on equity for the 2003 Test Year using the
Board 's existing Return On Equity (ROE) GUidelines.

27
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DEFERRAL AND VARIANCE ACCOUNTS
10.1 Amounts and disposition of balances in the fiscal 2002 deferral and variance

accounts

(Complete Settlement)

There is an agreement to settle this issue on the following basis:

Enbridge Gas Distribution filed a summary of the actual deferral account and variance
account balances for fiscal 2002 (A8-3-1, updated 2003-03-12) . The result of clearing
certain of these accounts is that Enbridge Gas Distribution will credit customers $56.997
million in principal based upon the January 31, 2003 balances , and the related interest for
fiscal 2002. Interest will be calculated as of April 30, 2003, to allow for clearance of these
account balances concurrent with the May 1, 2003 implementation date for new rates for
the Test Year.

The balances recorded in the following deferral and variance accounts established for
fiscal 2002, and the proposed clearance of such balances, are accepted by the other
parties for the reasons given in the supporting evidence:

Non-Gas Supply Accounts

Deferred Rebate Account ("2002 DRA")
Class Action Suit Deferral Account ("2002 CASDA")
Independent Consultant Assessment and Report Deferral Account
Customer Communication Plan Deferral Account ("2002 CCPDA")

Gas Supply Related Accounts

2002 Transactional Services Deferral Account ("2002 TSDA")
2002 Purchased Gas Variance Account ("2002 PGVA")
2002 Unaccounted for Gas Variance Account ("2002 UAFVA")

Enbridge Gas Distribution does not seek to clear, in the Test Year, the balances recorded
in the following non-gas supply deferral and variance accounts:

Non-Gas Supply Accounts

Demand-Side Management Variance Account - Operating ("2002 DSMVA")
Lost Revenue Adjustment Mechanism ("2002 LRAM")
Shared Savings Mechanism Variance Account ("2002 SSMVA")
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Issue 9.6 deals with disposition of the balances in the following accounts:

Lost Revenue Adjustment Mechanism ("2001 LRAM")
Lost Revenue Adjustment Mechanism ("2000 LRAM")
Shared Savings Mechanism Variance Account ("2001 SSMVA")
Shared Savings Mechanism Variance Account ("2000 SSMVA")
Demand Side Management Variance Account - Operating ("2001 DSMVA")

The follow ing parties agree with the settlement: All parties accept and agree , except for
CEED , which takes no position.

The evidence in relation to this issue includes the following :

A2-5-1
A8-1-1
A8-2-1
A8-3-1
1-1-158 to 163
1-4-165, 166
1-13-79
1-17-95 to 97
1-24-75

Transactional Services
Deferral and Var iance Accounts Evidence Summary
Proposed Clea ring of the 2002 Deferral and Variance Accounts
Balances of Fiscal 2002 Deferral and Var iance Accounts
Board Staff Interrogatories #158 to 163
CME Interrogatories #165, 166
IGUA Interrogatory #79
School Boards ' Interrogatories #95 to 97
VECC Interrogatory #75

10.2 Enbridge Gas Distribution Inc.'s request to continue or establish deferral and
variance accounts for fiscal 2003, including new treatments such as the 2003
Market Restructuring Deferral Account (2003 MRDA), and new variance
accounts including the 2003 Disposition of Property Variance Account and
the 2003 Ontario Hearing Costs Variance Account

(Complete Settlement)

The re is an agreement to settle this issue on the followinq basis:

Enbridge Gas Distribution's proposal to continue the following deferral and variance
accounts for the Test Year, including the accounting methodology, is accepted by
the other parties for the reasons given in the supporting evidence :

2003 Purchased Gas Variance Account
2003 Union Gas Deferral Account
2003 Unaccounted for Gas Variance Account
2003 Deferred Rebate Account
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2003 Class Action Suit Deferral Account
2003 Debt Redemption Deferral Account
2003 Electronic Regulatory Filings Deferral Account

The parties' proposed settlement respecting the revenue sharing methodology as it
relates to amounts recorded in the 2003 TSDA is discussed under Issue 3.1. The
accounting methodology to apply to the 2003 TSDA is that simple interest is to be
calculated on the opening monthly balance of the account at the approved short-term
debt interest rate. The balance of the account, together with carrying charges, will be
disposed of in a manner to be designated by the Board in a future rate hearing.

Enbridge Gas Distribution's proposals respecting the 2003 DSMVA, 2003 SSMVA,
and 2003 LRAM are considered in the context of Issues 9.1 to 9.3.

Enbridge Gas Distribution's proposal to establish the 2003 Market Restructuring
Deferral Account ("2003 MRDA") for the Test Year, including the accounting
methodology, is accepted by the other parties for the reasons given in the supporting
evidence. The continuation is limited, however, to the prudently incurred incremental
unbudgeted costs described in the evidence that are not related to the development,
implementation, and operation of the Gas Distribution Access Rule ("GDAR").

On December 18, 2002, the Board issued the GDAR. The impacts of the GDAR on
the Company are discussed in the evidence at A8-1-1, pp. 18-19. Enbridge Gas
Distribution proposed to record any amounts related to GDAR in the 2003 MRDA.
The parties support establishment of the GDAR Costs Deferral Account to ensure that
the costs related to GDAR are separately identified.

Enbridge Gas Distribution agrees to establish a new 2003 GDAR Costs Deferral
Account for the Test Year that will include all prudently incurred incremental
unbudgeted costs associated with the development, implementation , and operation of
the GDAR. Enbridge Gas Distribution proposes that such amounts would include, but
not be limited to, the cost of:

• market restructuring oriented customer education and communication programs;

• legal or other expert advice that may be required by the Company to assist in the
negotiation and drafting of any required contractual agreements or supporting
documents; and

• developing revised business processes and related computer hardware and
software that may be required to facilitate the administration of direct purchase
arrangements in the manner specified in the GDAR.
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The account methodology to apply to the 2003 GDAR Costs Deferral Account is that
simple interest is to be calculated on the opening monthly balance of the account at
the approved short-term debt interest rate. The balance of the account, together with
carrying charges, will be disposed of in a manner to be designated by the Board in a
future rate hearing, at which time the prudence and allocation of those costs will be
considered.

As discussed at Issue 6.3 and in evidence at A8-1-1, Enbridge Gas Distribution will
create a 2003 Disposition of Property Variance Account ("2003 DPVA") in order to
record variances between the actual profit realized and the forecast profit of $4.2
million on the sale of land that has been determined to be no longer required by the
Company. The accounting methodology to apply to the 2003 DPVA set out in the
evidence is accepted by the parties for the purposes of settlement.

As discussed at Issue 7.36, Enbridge Gas Distribution will create a 2003 Ontario
Hearing Costs Variance Account to record variances from a budget of $4,460,000 for
Board costs charged to Enbridge Gas Distribution ($3 million) and costs of all
Enbridge Gas Distribution rate, franchise, and generic hearings. This Variance
Account will replace the Company's proposal to establish a 2003 Generic Requlatory
Hearings Account. The accounting methodology to apply to this account is that simple
interest is to be calculated on the opening monthly balance at the approved short-term
debt interest rate. The balance of this account, together with carrying charges, will be
disposed of in a manner to be designated by the Board in a future rate hearing.

As discussed at Issue 7.1 , Enbridge Gas Distribution will create a 2003 O&M Deferral
Account to record amounts, if any, attributable to the Board's determination of those
matters discussed at Issue 7.1. The accounting methodology to apply to this account
is that simple interest is to be calculated on the opening monthly balance, if any, at the
approved short-term debt interest rate. The balance of this account, together with
carrying charges, if any, will be disposed of in a manner to be designated by the Board
in this rate hearing.

The Company filed evidence seeking permission to establish a 2003 Manufactured
Gas Plant Deferral Account ("MGPDA") which would record the costs of investigating,
defending , and dealing with any claims made in respect of manufactured coal gas
property contamination. The Company proposes to record in the MGPDA those costs
incurred net of any monies recovered from the Company's insurers or other parties.
All parties will have the opportunity to review the amounts recorded in the MGPDA
when the Company proposes to clear the account. Simple interest is to be calculated
on the opening monthly balance of the MGPDA at the approved short-term debt
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interest rate. This proposal does not fall within the ambit of this Settlement Proposal
at this time.

The following parties agree with the settlement: All parties accept and agree, except for
CEED, which takes no position.

The evidence in relation to this issue includes the following:

A8-1-1 Deferral and Variance Accounts Evidence Summary
A8-2-1 Manufactured Gas Plant Deferral Account
1-1-64,136 ,158,161 ,162 Board Staff Interrogatories #64,136 ,158,161,162
1-13-80 IGUA Interrogatory #80
1-17-95 School Boards' Interrogatory #95
1-24-76 to 78 VECC Interrogatories #76 to 78
1-27-10 Enbridge Gas Distribution Interrogatory of IGUA #10
L-13 Evidence of IGUA

10.3 Review of the balance in the 2002 Unaccounted for Gas Variance Account
(2002 UAFVA), including Enbridge Gas Distribution lnc.is proposal to
continue it for 2003

(Complete Settlement)

There is an agreement to settle this issue on the following basis:

Enbridge Gas Distribution 's proposal for disposition of the balance in the 2002
Unaccounted for Gas Variance Account, and for continuation of the account for the
Test Year, is considered in the context of Issues 10.1 and 10.2.

The following parties agree with the settlement: All parties accept and agree, except for
CEED, which takes no position.

The evidence in relation to this issue includes the following:

A2-2-4
A8-1-1
A8-3-1
1-1-165

Unaccounted for Gas
Deferral and Variance Accounts Evidence Summary
Balances of Fiscal 2002 Deferral and Variance Accounts
Board Staff Interrogatory #165
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2004 Union Gas Deferral Account ("2004 UGDA")

29. The purpose of the 2004 UGDA is to record the difference between the forecast of

Union Gas rates and the final Union Gas rates approved by the Board. It will also

be used to record variances between the forecast of the various Union Gas rebate

programs and the final rebates received by the Company.

30. The 2004 UGDA will also record the variance between the forecast Union Gas

storage and transportation demand levels and the actual Union Gas storage and

transportation demand levels. In addition. this account will be used to record

amounts related to deferral account dispositions received or invoiced from Union

Gas.

31. Simple interest is to be calculated on the opening monthly balance of the

2004 UGDA at the approved short-term debt interest rate. The balance of this

account. together withcarrying charges. will be disposed of in a manner

designated by the Board in a Mure rate hearing.

2004 Class Action Suit Deferral Account ("2004 CASDA")

32. The Company proposes to establish a 2004 CASDA to record costs incurred in

defending late payment penalty litigation (the "Garland" case) in the 2004 Test

Year. including any judgment against the Company. Any award of costs made to

the Company by the Court shall be credited to this account.

33. Simple interest is to be calculated on the opening monthly balance of this account

at the approved short-term debt interest rate. The balance of this account,

(!) Witnesses: R. A. Bourke
D. R. Small
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together with canying charges, will be disposed of in a manner designated by the

Board in a future rate hearing.

2004 Debt Redemption Deferral Account ("2004 DRDA")

34. The Company proposes to establish a 2004 DRDA to record the interest savings

realized on any unforecast early debt redemption occurring in the 2004 fiscal year.

The interest savings will be offset by the portion of the first year's amortization of

costs.

35. The interest savings will be calculated as the benefit to ratepayers of the difference

between the interest cost on the redeemed debt and the lower interest cost on the

refinanced debt from the date of the redemption and replacement to

September 30, 2004.

36. The costs incurred by the Company in completing the early debt redemption will be

included in an unamortized debt discount and expense account and amortized

over the life of the new debt These costs would include, but not be limited to, any

trustee's fees, bondholder redemption fees, issue costs of the refinanced debt

including any costs to hedge the rate thereon, the premium paid orrredempflon,

and any remaining unamortized debt discount and expense.

37. While the Company has no way to forecast the need for this account, having the

DRDA provides a low cost method of ensuring a mechanism is in place for the

Company to take advantage of usually short lived opportunities to provide benefits

,to ratepayers through lower interest costs. The Company would be required to

demonstrate that a benefit for ratepayers has been achieved before the account

balance is cleared to customers.

{ ,

Witnesses: R. A. Bourke
O. R. Small

-e1NBR1DGE
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2003 Generic Regulatory Hearings Deferral Account ("2003 GRHDAn
)

44. The Company proposes to establish a 2003 GRHDA to record the cost of generic

regulatory hearings initiated by the Board and not included in the Company's

budget of Rate Hearing expense.

45. The Company anticipates that there may be costs incurred for generic hearings,

such as a review of the QRAM process, during the Company's 2003 fiscal year.

However, due to the uncertainty surrounding these potential hearings, the

Company is proposing to capture the expense of a Board initiated hearing in the

2003 GRHDA, rather than attempt to budqet for its occurrence and cost. In this

manner, neither the Company's shareholder nor its ratepayers will benefit or be

disadvantaged by an expense variance related to an event that would be difficult to

predict.

46. Simple interest is to be calculated on the opening monthly balance of this account

at the approved short-term debt interest rate. The balance of this account,

together with carrying charges, will be disposed of in a manner designated by the

Board in a future rate hearing.

2003 Class Action Suit Deferral Account ("2003 CASDA.)

47. The Company proposes to establish a 2003 CASDA to record costs incurred in

defending late payment penalty litigation in the 2003 Test Year, but not for the

purposes of recording any judgment against the Company. Any award of costs

made to the Company by the Court shall be credited to this account.

Witnesses: R. A. Bourke
D. R. Small
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Background

48. On April 25, 1994, an action was commenced against Consumers Gas in the

Ontario Court of Justice (General Division) by a customer named Gordon Garland,

claiming that late payment penalties charged by Consumers Gas were contrary to

Canadian federal law and seeking certification of the action as a class action. The

claim sought $112 million in "restitutionary payments", and other relief, and was

brought on behalf of all customers of Consumers Gas who had paid or been

charged for late payment penalties since April 1, 1981.

49. On February 13, 1995, Justice Winkler of the Ontario Court of Justice, General

Division, granted summary judgment dismissing the action on a threshold issue.

He concluded that the late payment charge is not interest payable on a credit

transaction, but is an incentive to customers to pay their bills by a certain date. He

held that Section 347 of the Criminal Code of Canada, which deals with interest on

credit transactions, did not apply.

50. On September 19, 1.996, the Ontario Court of Appeal dismissed an appeal by

Mr. Garland from the decision of Justice Winkler. However, a further appeal by

Mr. Garland to the Supreme Court of Canada was successful. In a decision

released on October 30, 1998, the Supreme Court of Canada reversed the

decisions of the lower Courts on the threshold issue and detennined that Section

347 of the Criminal Code does apply to the late payment penalties. The Court

remitted the matter back to the trial court for determination of all other issues and

for proceedings in accordance with the Class Proceedings Act, 1992 (Ontario).

Witnesses: R. A. Bourke
D. R. Small

1i2WBRIDGE
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51. On March 20. 2000, the parties re-attended before Justice Winkler to present

argument on other issues. On April 14, 2000, Justice Winkler again granted

summary judgment in favour of Enbridge Consumers Gas dismissing the proposed

class action lawsuit. An appeal from the second decision of Justice Winkler was

dismissed by the Ontario Court of Appeal in a decision released on December 3.

2001.

52. On January 30, 2002 the Company was served with the plaintiff's Application for

leave to appeal to the Supreme Court of Canada from the recent decision of the

Ontario Court of Appeal. The Supreme Court of Canada granted leave to appeal /u

to Mr. Garland on October 17, 2002. The Company requests continuation of a /u

CASDA to record costs incurred in relation to the plaintiff's appeal.

53. In response to comments made in the decision of the Ontario Court of Appeal and

directions given by the Board, the Company altered its Late Payment penalty rate

to 2% levied on the unpaid portion of the current month's charges. The need for

the 2003 CASDA is unaffected by the new late payment penalty policy as the

Garland claim seeks recovery of late payment penalties that have been paid in the

past.

54. Simple interest is to be calculated on the opening monthly balance of this account

at the approved short-term debt interest rate. The balance of this account,

together with carrying charges, will be disposed of in a manner designated by the

Board in a future rate hearing.

Witnesses: R. A. Bour1<e
D. R. Small

~JS::'UDGE
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51. On March 20, 2000, the parties re-attended before Justice Winkler to present

argument on other issues. On April 14, 2000, Justice Winkler again gran~ed
.I

summary judgment in favour of Enbridge Consumers Gas dismissing t e proposed

class action lawsuit. An appeal from the second decision of Justice inkier was

dismissed by the Ontario Court of Appeal in a decision released n December 3,

2001.

52. On January 30, 2002 the Company was served with the aintiff's Application for

leave to appeal to the Supreme Court of Canada from e recent decision of the

Ontario Court of Appeal. The Company requests c tinuation of a CASDA to

record costs incurred in relation to the application or leave to appeal and, if leave

is granted, costs incurred in relation to the plai ff's appeal.

53. In response to comments made in the deci on of the Ontario Court of Appeal and

directions given by the Board, the Camp, y altered its Late Payment penalty rate

to 2% levied on the unpaid portion of t~~ current month's charges. The need for

the 2003 CASDA is unaffected by thEt/riew late payment penalty policy as the
/

Garland claim seeks recovery of la1e payment penalties that have been paid in the

past.

54. Simple interest is to be calculated on the opening monthly balance of this account

at the approved short-term debt interest rate. The balance of this account,

together with carrying charges, will be disposed of in a manner designated by the

Board in a future rate hearing.

Witnesses: R. A. Bourke
D. R. Small
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2005 Union Gas Deferral Account (112005 UGDA")

29. The purpose of the 2005 UGDA is to record the difference between the forecast of

Union Gas rates and the final Union Gas rates approved by the Board. It will also

be used to record variances between the forecast of the various Union Gas rebate

programs and the final rebates received by the Company.

30. The 2005 UGDA will also record the variance between the forecast Union Gas

storage and transportation demand levels and the actual Union Gas storage and

transportation demand levels. In addition, this account will be used to record

amounts related to deferral account dispositions received or invoiced from Union

Gas.

31. Simple interest is to be calculated on the opening monthly balance of the
"

2005 UGDA at the approved short-term debt interest rate. The balance of this

account, together with carrying charges, will be disposed of in a manner

designated by the Board in a future rate hearing.

2005 Class Action Suit Deferral Account (-2005 CASDA n)

32. The Company proposes to establish a 2005 CASDA to record costs incurred in

defending late payment penalty litigation '(the "Garland" case) in the 2005 Test

Year, including any judgment against the Company. Any award of costs made to

the Company by the Court shall be credited to this account.

33. Simple interest is to be calculated on the opening monthly balance of this account

at the approved short-term debt interest rate. The balance of this account,

together with carrying charges, will be disposed of in a manner designated by the

Board in a future rate hearing.

@ Witnesses: K. J. Culbert
D. R. Small

-elNBR6DGE
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providing any forecast information, a separate set of schedules showing the last 12
month's financial performance against Board approved values on a normalized basis
should also be provided on a rolling basis.

Enbridge Gas Distribution does not agree with the intervenors' position regarding the
filing of quarterly utility regulatory financial schedules and , in any event, requests that the
Board not deal with this matter because it is not an issue on the Board's Issues List for
this case.

1.3 OTHER PARTIES' PROPOSALS FOR ALTERNATIVE ADJUSTMENT
MECHANISMS

Evidence: The evidence in relation to this issue includes the following:

' - • • • _ 0'

1-1-6
1-2-13
t-6~18

2.

Board Staff#6
CAC # 13
VECC# 18

FORECAST 2003 YEAR-END DEFERRAL ACCOUNT BALANCES AND
DISPOSITION

COMPLETE SETTLEMENT

There is an agreement to settle this issue on the following basis:

Enbridge Gas Distribution proposes (at A-54, page 5) to clear, as a one-time
adjustment, the forecast year-end 2003 deferral and variance account balances,
concurrent with the implementation of its Fiscal 2004 rates. The total forecast
year-end balances, including interest, amount to a credit of $34 .9 million (A-54).
The associated unit rates per rate class and per type of service arrangements are
filed as attachments to A-6-S.

The actual amounts recovered through Rider C for the period of April 1 through to
June 30,2003 have been included as a credit to the forecast year-end 2003 PGVA
balance. In addition, the remaining forecast amounts to be recovered through
Rider C for the July 1 to December 31, 2003 period have also been credited to the
2003 forecast year-end PGVA.

For the gas supply related deferral/variance accounts, the difference between the
forecast year-end balance and the actual 2004 year-end balance will be recorded
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as the opening balance in the respective deferraVvariance accounts. For the non
gas supply deferraVvariance accounts, the difference between the actual and
forecast year-end balances will be recorded as the opening balance of the 2004
Deferred Rebate Account ("ORA"). All parties agree with the Company's proposed
treatment of balances recorded in existing deferral and variance accounts.

The Company agrees that the other parties have the right to ask questions and
seek further direction from the Board on the attribution of load balancing costs to
system gas and/or direct purchase customers, including all issues associated with
functionalization, classification, and allocation related to such costs in the review of
Enbridge Gas Distribution's 2004 gas costs, transportation, and storage evidence
as part of this case.

Participating Parties: All parties participated in the negotiation and settlement of this
issue. except Pollution Probe, CIELA.P, GEC.

Approval: All participating parties accept and agree to the proposed settlement of this
issue, except for TransCanada which takes no position.

Evidence: The evidence in relation to this issue includes the following:

A-6-4
A-6-5

1-1-11,12,13,15,16
1.Q.-10,21
1-9-1,2

Deferral and Variance Accounts
Clearing

BoardStaff#11,12,13,15,16
VECC#10,21
IGUA#1,2

3. PROPOSED 2004 VARIANCE I DEFERRAL ACCOUNTS

COMPLETE SETTLEMENT

There is an agreement to settle this issue on the following basis:

The Company proposed to establish the same group of gas supply related deferral
and variance accounts for the 2004 Test Year as approved by the Board in Fiscal
2003, as follows:

2004 Purchased Gas Variance Account
2004 Transactional Services Deferral Account
2004 Unaccounted for Gas Variance Account
2004 Union Gas Deferral Account
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The Company also proposed to establish the following non-gas supply related
deferral and variance accounts for the 2004 Test Year:

2004 Class Action Suit Deferral Account
2004 Debt Redemption Deferral Account
2004 Deferred RebateAccount
2004 Disposition of Property Variance Account
2004 EnTRAC Non-Vendor Costs Deferral Account
2004 Gas Distribution Access Rule Costs DeferralAccount
2004 Manufactured Gas Plant Deferral Account
2004 Market Restructuring Deferral Account
2004 Municipal Tax VarianceAccount (a new account request)
2004 Ontario Hearing CostsVariance Account
2004 Demand-Side Management Variance Account
2004 Lost Revenue Adjustment Mechanism
2004 Shared Savings Mechanism Variance Account

All parties agree to the Company's proposal for deferral and variance accounts in
the 2004 Test Year, with the following exceptions:

(1) All parties have agreed that there should be no 2004 Market
Restructuring Deferral Account, but instead there should be a 2004
Customer Communication Plan Deferral Account. (The Customer
Communication Plan Deferral Account was first established in 1999
and, in 2003, was amalgamated with the Market Restructuring
System Development Deferral Account to fonn the Market
Restructuring Deferral Account.) The 2004 Customer Communication
Plan Deferral Account would capture unbudgeted incremental costs
associated with the execution of any market restructuring oriented
customer education and communication programs incurred by the
Company.

(2) Because the Board's decision in RP-2002-0133 regarding the 2003
Manufactured Gas Plant Deferral Account ("MGPDA") is not yet
available and because evidence and argument in respect of the 2003
MGDPA has only recently been presented to the Board, all parties
have agreed that the Board's determination regarding the 2003
ManufacturedGas Plant Deferral Account will apply to the Company's
proposal to establish a 2004 Manufactured Gas Plant Deferral
Account (unless the Board states otherwise in its RP-2002-0133
decision). In the event, though, that the Board does not approve the
2003 MGPDA, this agreement is without prejudice to the issue of an

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 29 
Page 81 of 92



Updated: 08-27-2003
RP-2003-OO48
Exhibit B
Tab 1
Schedule 1
Page 13 of 24

MGPDA being raised by the Company in the future if the facts change
sufficiently to make the RP-2002-0133 Decision no longer applicable.

(3) The Company proposed a 2004 Municipal Tax Variance Account to
record any incremental expense related to a change in the
assessment of storage assets that might result in a significant
increase in the municipal tax expense of storage facilities. The
Company's currentexpectation is that the risk of a significant increase
in municipal taxes on storage facilities will not materialize in Fiscal
2004 and, accordingly, all parties have agreed that the Company will
withdraw its request for a 2004 Municipal Tax Variance Account, but
that the Company may reapply for a Municipal Tax Variance Account,
in a future rate case, should circumstances change so as to warrant
such a request

(4) The 2004 Demand-8ide Management Variance Account, 2004 Lost
Revenue Adjustment Mechanism, and 2004 Shared Savings
Mechanism Variance Account will be dealt with at the same time, and
in accordancewith, issue 5 below.

Participating Parties: All parties participated in the negotiation and settlement of this
issue.

Approval: All participating parties accept and agree to the proposed settlement of this
issue, except for TransCanada and the Participating Marketers which take no position,
and CIELAP, GEC, Pollution Probe which take no position except with respect to
paragraph (4) above with whichthey accept and agree.

Evidence: The evidence in relation to this issue includes the following :

A-6-1 Deferral andVariance Accounts

1-1-4 Board Staff# 4

4. REVISIONS TO RATE 6 AS REQUIRED BY THE 2003 ADR SETTLEMENT
PROPOSAL

COMPLETE SETTLEMENT

There is an agreement to settle this issue on the following basis:
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Upon commencing at 2 :05 p .m .

MR . BETTS : Thank you, everybody.

8

9

10

11
12

13
1 4

15

16
Please be seated . Good afternoon, everybody . It is afternoon .

17
Th e Board is sitting to deliv e r an ora l decision wi th respect to a p p l i c a t i o n RP-

18
Before we b egin, are there any preliminary matters? Mr . Cass?

19
MR. CASS: Yes , thank y ou, Mr. Chairman. I have just one matter to a d d r e s s very b

I may.

2 0
MR. BETTS : Please.

21
PRELI MI NARY MATTERS:

Filed:  2007-09-28 
EB-2007-0731 
Exhibit C 
Tab 1 
Schedule 29 
Page 84 of 92



Page 3 of 10

22
MR. CASS: During the course of argument, Mr. Chairman, a statement was made by M

Warren to the effect that Ms. Duguay was a very competent witness . Thi s was a kind and I b
statement by Mr. Warren and I just wanted to be sure on the public record that it 's clear
was said on the subj ect , and most certainly nothing that was said by me, was intended to d
Warren's statement about Ms. Duguay. I just appreciate the opportunity to clarify that o n

23
MR. BETTS : Thank you, Mr. Cass o From my recollection of it, c ertainly the Board ·

take anything in that light, but we're happy to have your clarification.

o 24
DECISION:

25
MR. BETTS : Enbridge Gas Distribution Inc. , referred to as EGDI

after this, filed an application dated April 2, 2003 with the Ontario Energy Board
under' section 36 of the Ontario Energy Board Act, 1998 , for an order approving or
fixing just and reasonable rates and other charges for the sale, distribution,
transmission and storage of gas for the company 's 2004 fiscal y e ar . The Board
assigned file number RP-2003-0048 to the application.

2 6
In its application, EGDI applied for a r ate increase on the basis of an

adjustment f actor equal to 90 percent of the forecast 2004 Ontario Consumer Price
Index, or CPT, t o be applied to a base equal to the adjus ted fiscal 200 3 distribution
revenues .

27
On April 28 , 20 03, the Board issued a Notice of Ap p l i ca t i o n which

was published i n newspapers across EGDI's service t erritory. There were 21
interventions filed but not all the intervenors were active throughout the
proceeding.

28
On June 12 , 2003, the Board i ssued Procedural Order NO.1 which

set out dates fo r an is s ue s and stakeholders' c onferen ce a nd an i s s ue s day, and a
sche du le for the f iling of e vidence and an i n terr oga tory p roc e ss.

29
Following the issues and stakeholders' conference wh i ch was held

on June 23 r d , 2 0 03, the parties t o the proceeding f iled a proposed issues list with
the Board, and on June 24, 2003, the Board heard a rgument regarding contested
issues. On the same day, the Board gave an oral decision establishing the issues
list for the proceeding. The approved issues list was provided to all parties in
Procedural Order No.2, which was issued on June 27, 2003.

30
Twelve parties , as well as EGDI and Board Staff, participated in the

settlement conference which was held over the period August 5th, 2003 to August
1 2th, 2003. A s ettlement proposal was filed with the Board on August 13, 2003 . On
August 25 , 2003, the settlement proposal was formally presented to the Board and
t he Board's questions were answered.

31
The company and intervenors were able to achieve a settlement on

the follow i s s ue s :

32
Issue 1 .1 , inflation forecast of 2 percent for 2 004;

33
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Issue 2 , forecast o f 2 0 03 deferral account balances and disposition ;

34
Issue 3, Proposed variance and deferral accounts for 2004;

35
Issue 4, revisions to rate 6 ;

36
And Issue 6, parameters for the fully allocated cost studies ordered

by the Board in RP-200l-0032.

37
Issue 5, DSM volume target and O&M budget for 2004 , was

deferred in the main settlement proposal to await the release of the Board's
RP-2003-0133 decision with reasons with respect to the DSM issues . That decision
was issued on August 22nd, 2003, and the settlement conference on DSM issues
reconvened on August 25th , 2003. A complete settlement of this issue was also
achieved, and the agreement on issue 5 was filed with and accepted by the Board
on August 2 6 , 2003. The settlement proposal was revised to reflect the agreement
on DSM issues and is Exhibit B, tab 1, schedule 1 in this proceeding.

38
Issues 1.2 , 1.3 and 7, which concerned the adjustment factor in i t s

i mp leme n t a t i on , we r e not settled. On these issues, a partial settlement reached by
all parties other than the Consumers' Association of Canada, or CAC, and the
Vulnerable Energy Consumers Coalition, or VECC. These two parties took the
position that there should be no adjustment factor.

39
On August 26 through 28, 2003, the Board held an oral hearing to

deal with the adjustment factor issue. In support of the partial settlement, EGDI
c a l l e d one witness panel, consisting of Mr. R. Bourke, Ms. P. Duguay, Ms . M.
Hare , Mr. T. Ladanyi, and Ms. K. Lakatos-Hayward and Mr. B. Ross. These
witnesses were cross -examined by the Ontario Public School Boards Association,
o r OPSBA, CAC, VECC and Board Counsel. Arguments were presented orall y by
EGDI, the Industrial Gas Users' Association , o r IGUA, Energy Pr obe, CAe, and
OPSBA and VECC filed wr i t ten submissions .

40
The Board accepted the settlement proposal on the c omp le t e ly

s ettled issues, and found that it formed an acceptable base for fixing just and
r e a s o n a b le rates with respect to those issues. The Board will now deliver its
decision with respect to the issues which were not completely settled in the
settlement proposals.

41
What is put forward in the partial settlement for the Board 's

approval is a proposal for setting rates for 2004 which relies neither on a
cost-of-service review, nor on a PBR formula. The proposal contains three f inancial
e l e me n t s:

42
First, a base equal to the adjusted fiscal 2003 distribution r evenues ;

second, an adjustment mechanism that would reduce the base in the event of
over -earnings in 2003; and, third, an adjustment factor set at 90 percent of the
forecast 2004 Ontario CPI to be applied to the base, in order to generate rates for
fiscal 2004 .

43
I t was argued by the compa ny , and o thers suppor t i n g this approach,

that if the Boa r d is sat isf ied that thes e t wo e l emen ts are i n t h ems elve s r e asonable ,
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that the rates resulting from the proposed calculation will be just and reasonable.

44
EGDI argued that the legislation governing rate-making for gas

utilities gives the Board broad discretion as to the methodology it uses to set rates
Section 36(3) of the Ontario Energy Board Act reads:

45
"In approving or fixing just and reasonable rates, the Board may

adopt any method or technique that it considers appropriate ."

46
The Board agrees with EGDI that a detailed cost-of-service review

is not necessarily a prerequisite to setting rates for gas utilities. However, the
Board also notes that OPSBA and Energy Probe, among others, have stated that
while they support the partial settlement, they are not abandoning their general
preference for rigorous regulatory oversight involving a detailed examination of
utility costs.

47
EGDI and the parties supporting the partial settlement all

emphasized in their submissions the need for the company to "get back on track"
with its regulatory timetable, and avoid retroactive rates .

48
The Board, in paragraph 2.14.4 of its RP-2001-0032 decision,

directed the company to devise a proposal that would allow for prospective rather
than retroactive rate-making. The evidence in this case is that the need to get back
on a prospective regulatory rate-making schedule and the associated objective of
avoiding rate retroactivity were a major consideration in the company's
development of the proposal before us .

49
A significant advantage of the proposal, it was argued, is that it

removes the necessity for a detailed review of costs, and the consequent lengthy
hearing process such an examination involves. As a result of the partial settlement,
there is additional protection for the ratepayers which EGDI also points to as a
significant advantage. For parties such as IGUA, the OPSBA and Energy Probe,
these advantages were a significant factor in their decision to accept the proposal 0

the company.

50
The Board agrees that a pragmatic approach was necessary for

setting rates for the company in 2004. A cost-of-service application filed in April,
with pre-filed evidence not available until after the completion of the 2003 hearing,
would probably have resulted in the 2004 rates being finalized no sooner than July
2004, nine months after the 2004 fiscal year began.

51
The Board accepts the submissions of the company and others that

the need to return to a prospective regulatory schedule is a consideration in
determining whether the proposal of the company is justified. However, the Board
wishes to emphasize that a need for expediency in rate-setting is not by itself a
reason to accept the "shortcut" proposed by the company. The Board will not
accept proposed rates unless it is satisfied, on all of the evidence, that those rate
are just and reasonable. Further, the burden of satisfying the Board that the
proposed rates are just and reasonable rests on the applicant .

52
Mr. Dominy will assist in the delivery of the decision at this point.

53
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MR. DOMINY: This raises the question: Has the applicant met that
burden?

S4
CAC and VECC have argued that the company has failed to provide

any evidence to justify any rate increase. They do not accept the company's
proposal as being just and reasonable, as no increase has been shown to be
necessary . There is no evidence, it is argued, that the company could not manage
under existing rates .

S5
The Board does not agree that there is no evidence of a need for an

increase. The company has produced evidence that increases in distribution costs
are correlated historically with increases in the Ontario CPI, and that rate
increases have historically exceeded increases in the Ontario CPl. However, the
Board acknowledges that this evidence is not overwhelming. The Board's concern
with the sufficiency of the evidence in this proceeding is reflected in its overall
disposition on this application.

S6
As indicated earlier in this decision, the partial settlement consists

of three components. First, the base upon which the 2004 rates are to be set is the
adjusted distribution revenues for fiscal 2003. That base is then to be adjusted as
described in section 1 .2 of the settlement proposal, in the event that there are
over-earnings in fiscal 2003. Finally, the base is to be adjusted by an adjustment
factor set at 90 percent of the forecast 2004 Ontario CPl, to generate rates for
fiscal 2004. The Board finds that these three elements provide a reasonably sound
basis from which to derive 2004 rates, for two reasons.

57
Firstly, as pointed out by EGDl, OPSBA and Energy Probe the 2003

rates proceeding for EGDl involved an extensive review of the company's cos ts
and revenues and has resulted in the issuance of a rate order . The partial
settlement relies on rates that have been found by the Board to be just and
reasonable, subject only to any adjustment that may be necessary as a resul t of the
i s s u e s that remain outstanding in that proceeding .

58
Secondly, the proposal involves what has been termed a "ratepayer

safeguard" which will reduce rates, or provide a one-time credit to customers, if the
company's weather normalized return on equity is more than 25 basis points above
the Board- approved return on equity of 9 .69 percent for 2003.

59
The Board agrees with IGUA and others that this safeguard is a

necessary part of the rate proposal. The company does not yet know what its total
earnings will be at the end of fiscal 2003. The possibility of significant over-earni:
in 2003 cannot be ignored at this time. The Board notes that the adjustment is
asymmetrical; that is, if the company under-earns, no increase in rates or debit to
ratepayers is contemplated. The Board finds that the ratepayer safeguard provides
the Board with additional assurance that the base to which the index is applied will
not be excessive. The Board finds that the 2003 distribution revenues, adjusted in
the manner described in the settlement proposal, provides an acceptable basis for
the setting of 2004 rates .

60
EGDl proposes to increase its rates for fiscal 2004 by applying an

adjustment factor of 1 .8 percent to the adjusted 2003 distribution revenues .

61
EGDl has argued, based on evidenc e provided by Mr. Ladanyi, that

some incre a s e in rates i s necessary to enable the c o mpany to run its busin e s s
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effectively and to provide a fair return to its shareholder . EGDI has argued that the
company is growing, and will continue to require capital investment to serve new
customers.

62
The company's evidence is that a factor based on the forecast 2004

Ontario CPI is a reasonable approach for determining the appropriate level of
increase. A study undertaken by the company and filed as Exhibit A, tab 5,
schedule 1, demonstrates that there is a good correlation between the cost
pressures faced by the company and the Ontario CPI. In the company's view, this
correlation suggests that a good balance between protecting the interests of
ratepayers and shareholders would result from the application of the Ontario CPI to
the 2003 distribution revenues.

63
No party to the hearing, including those who did not accept the

partial settlement, argued that 2.0 percent was not a reasonable forecast of inflatio:
for fiscal 2004, based on a consensus forecast of Ontario CPI. EGDI submitted that
the company was willing to accept 0.9 of the inflation forecast as the index to be
applied to the adjusted 2003 distribution revenues. The other parties to the partial
settlement agree that this is reasonable, and join the company in submitting to the
Board that a 1.8 percent i nd e x , applied to adjusted 2003 distribution revenues, is a
reasonable approach for the Board to adopt in setting 2004 rates.

64
The Board accepts the evidence that the company will likely face

some increased costs in 2004 over 2003. As the rates for 2004 are being s et
prospectively, the Board cannot know the magnitude of this increase. However, the
evidence does suggest that, in the circumstances of this case, a factor based on
inflation is a reasonable proxy for the cost increase. The Board accepts that an
index of 1 .8 percent applied to the adjusted 2003 distribution revenues, is
appropriate for setting rates for 2004 . In reaching this decision, the Board has
noted the evidence at Exhibit A, tab 5, schedule 1, page 2, that historically, the ra
increases for Enbridge have exceeded the Ontario CPI.

65
The Board accepts the partial settlement but remains concerned

about the potential for over-earnings in 2004. While the Board finds that the
company has produced some evidence to justify a rate increase, it is not clear that
an increase of 1.8 percent will avoid the possibility of over-earning by the company.
The Board is influenced by the submissions of CAC that the company has provided
insufficient evidence of the relationship between the proposed increase and costs.
As pointed out in the argument by VECC, an historical correlation between
distribution revenues and CPI over a ten-year period does not guarantee that a
good match will occur in anyone year. The Board believes that, given the nature of
the evidence on which the increase is based, additional protection for ratepayers is
warranted.

66
The Board therefore accepts the suggestion put forward as an

alternative by CAC, that an earnings sharing mechanism be added to the 2004 rate
year. However, the Board does not agree that a fair balance between the interests
of ratepayers and the company's shareholder will be achieved if allover-earnings
are returned to the ratepayers .

67
The Board finds that an appropriate earnings sharing mechanism in

this case would be asymmetric; that is, ratepayers will not be called upon to make
up under-earnings but over -earnings will be s ha r e d equally by the company and the
ratepayers. Over-earnings will be those earnings over and above the
Board-approved ROE, b a s ed on the actual, unnormaliz ed f isc a l 2004 e arnings.
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68
Having accepted the partial settlement, and having accepted CAe's

submission that a sharing mechanism for potential over-earnings in fiscal 2004 is
needed, the Board wishes to make two points about this proceeding .

69
First, the rate-setting methodology that the Board has accepted in

this case is unique, and is recognized by the B8ard as arising from a need to get
EGOI back on track with its regulatory schedule . It is not intended that the
acceptance of this methodology in this proceeding should be relied upon by utility
applicants as an indication that the Board will routinely accept such proposals in th
future.

70
Second, EGOI experienced some difficulty in complying with an

order of the Board for production of test year, actual and forecast financial results
Although that order was issued many weeks ago, EGOI did not comply until
required to do so by a second order that had to be issued on August 22nd, 2003,
three days before the date scheduled to address that evidence. As a result, the
information was not as useful or accurate as it could have been because it was
prepared i n a hurry, as noted by EGOI's own witnesses . This problem would have
been avoided if EGOI had complied properly with the Board's original order,
because then there would have been sufficient time to prepare the evidence
properly.

71
This kind of evidence has been required and filed in the past, and

the company should be prepared to file such information in the future, as required
by the Board. If the company currently does not have a system set up to produce
reasonably reliable evidence of this nature, it should take such steps as are
necessary to set up one now, as it has in the past.

72
The Board instructs EGDI to prepare a draft rate order with rate

schedules consistent with this decision and file those with the Board . EGOI shall
file the draft rate order with the Board and all intervenors of record by Thursday,
September 11 , 2003 . EGDI shall file draft customer information notices explaining
changes resulting from both the current r ates proceeding and EGDI's October
QRAM application as soon thereafter as possible.

73
The Board will approve rates on an interim basis, pending the

availability of the financial results for fiscal year 2003 and the need to make any
adjustment to the 2003 base as provided for in the settlement proposal.

74
The intervenors may file comments on the draft rate order by

Wednesday, September the 17th, 2003. EGOI shall provide any reply comments by
Friday, September 19th, 2003. The Board expects to issue the final rate order by
Friday, September 26th, 2003.

75
When the financial results for fiscal year 2004 are available, EGDI

shall report these results to the Board and apply for the disposition of any
over-earnings, in accordance with the required sharing mechanism.

76
Given that the purpose of this application was to get EGOI back on

track, the Board notes that the company has undertaken to file an application
supported by full cost-of-service evidence , including a historical year, bridge year
a nd test y ear f or fiscal year 2005 rates. The o nu s is now on EGD I to stay o n track.
EGDI has advised that i t intends to file its fiscal 20 05 applicat ion by the e nd of
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December, 2 003 .

7 7
There is one housekeeping matter that a rises ou t of the se ttlement

proposal. At page 11 of the settlement proposal, the second paragraph states:

78
"The company agrees that the other parties have the right to ask

questions and seek further direction from the Board on t h e attribution of load
balancing costs to system gas and/or direct purchase customers , including all
issues associated with the functionalization, classification, and allocation relating
such costs in the review of the Enbridge Gas Distribution's 2004 gas costs,
transportation and storage evidence as part of this case ."

79
The Board will issue further direction on the p rocedure to be

followed to handle this issue in due course .

80
MR . BETTS : Thank y o u , Mr. Dominy.

81
Part ies who wish to make a claim for costs should do so in the usual

fo rmat within 15 days of this dec ision .

82
Are there any questions that ari se from this decis i on?

83
There being none --

84
MR. CASS : Sorry, Mr. Chairman, this may become apparent when

we see the decision in writing . In relation to the 2004 mechanism described by Mr.
Dominy, I'm just trying to be clear that that will b e based on normalized results?

8 5
MR. BETTS: Th e d ecision --

86
MS . LEA: Ac t u a l l y, that wasn't clear. I couldn't hear either whether

it was not normalized --

87
MR. DOMINY: Actual unnormalized or non-normali zed. It was

actual unnormalized r e s u l t s.

88
MR . BETTS: Any o ther questions?

89
With that, this decision concludes the proceeding covering this

application . We wish to thank all parties as we did on our last day of the hear ing
process and we wish to congratulate the applicant on achieving the objective of
getting back on track and coming up with a very different and effect ive approach in
doing so.

90
Onc e again, than ks to all parties and certainly Board Staf f fo r their

sup por t throug h the p roces s , o u r court r eporters as u sual, a l l the i nter venors and
applicants . We have managed this pro c ess in a v ery e f f ec t i v e a nd e ff icient manner.
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Thank you all. We will now adjourn.

-- - Whereupon t h e hearing adjourned at 2:32 p .m .
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PARTIAL DECISION WITH REASONS

12

1 INTRODUCTION
13

1.1 THE APPLICATION

14

Enbridge Gas Distr ibution Inc.("EGDI", "Enbridge", the "Company" or the "Applicant") filed an
applicat ion dated December 17, 2003 with the Ontario Energy Board under section 36 ofthe Ontario
Energy Board Act, 1998, for an order or orders approving or fixing just and reasonable rates for the
sale, distribution, transmission, and storage of gas for EGDI's 2005 fiscal year commencing October
1, 2004. The Board assigned file number RP-2003-0203 to the applic ation.

15

The Settlement Conference commenced May 17,2004 and a Settlement Proposal was filed with the
Board on June 17, 2004 .

16

The Board held an oral hearing commencing June 16,2004 on the unsettled issues. On the last day
of the hearing, August 3, 2004, the Board heard the Company' s reply argument.

17

1.2 REQUEST FOR EARLY DECISION

18

During the Company's oral reply argument, the Company requested that the Board issue an early
decision by the end of August 2004 on the partiaIly settled rate design issues, specificaIly Issues
15.1 and 15.2. The Company said that it had committed, in the settlement proposal, to implement
the various cost allocation changes for the start of its fiscal period on October I, 2004 . In addition,
the prescri bed QRAM timelines necessitated filing of the QRAM appli cation and support ing
evidence in the first week of September.

19

The Company explained that it would be preferable to begin the fiscal period with the implementa
tion of any rate design changes in order to keep their revenue-neutral effect intact. The Company
said that a later implementation date would be cumbersome from an administrative perspective and
it would likely cause customer confusion.

20

Pollution Probe also asked the Board to consider an early decision on Issue 10.1, which relates to
the prop osal for a large boiler market transformati on program with the necessary budg et, so that the
program could potenti aIly be in place for January 1, 2005. Pollution Probe explained that this was
a special circumstance, in that a number of customers can benefit from an early decision.

2 1

The Board indicated that it would endeavour to meet the early decision requests in the month of
August 2004.

lJoc lD: OE I3: n i RY-Q
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PARTIAL DECISION WITH REASONS

110

4 OTHER ISSUES
I II

The Board has considered some of the other issues that can be dealt with in this Partial Decision .
The Board has decided to dispose of Issue 5.5, the Company's long term commitments for the
acquisition of system gas and Issue 11.2, the matter of the request for a Class Action Suit Deferral
Account (2005 CASDA).

112

4.1 ISSUE 5.5

113

The Board notes the following wording in the Settlement Proposal for Issue 5.5 .

114

5.5 Matters under review by Enbridge Gas Distributi on filed in this proceeding that requ ire
commitments to be made prior to the next planned rate application, specifically:

115

a) entering into long term comm itments for the acquisi tion of sys tem gas;

116

b) relationships ofEnbridge Gas Distribution to projects and/or transactions in which Enbridge
Gas Distribution affiliates have an interest; and

117

c) managing the risk ofload erosion related to system gas , as requ ired to support these proposed
long term supply commitments.

118

The Company is not in a position to and, as a result , will not bring forward evidence
related to this issue for consideration by the Board within the limits of the schedule
for the hearing of this case. All parties agree that issue 5.5 continues to have
important implications and that it is appropriate for the issue to be addressed as part
of the Natural Gas Policy Review. The parties agree that they will be guided by the
deci sion of the Board, released May 27, 2004, on the motion relatin g to this issue .

119

In light of the fact that there was no evidence put forward on this issue in this proc eeding, the Board
does not believe that the issue requires any further Board comment, other than that contained in the
Board 's May 27, 2004 Decision on the Motion.

120

4.2 ISSUE 11.2 - CLASS ACTION SUIT DEFERRAL ACCOUNT (2005
CASDA)

121

The Company has sought Board approval for a 2005 Test Year deferral account, the Class Action
Suit Deferral Account (2005 CASDA), relating to its ongoing litigation in respect of its late payment
practic es. The Company's request was worded as follows:

Docl D: OEB: 131H Y·O
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PARTIAL DECISION WITH REASONS

122

The Company proposes to establish a 2005 CASDA to record costs in defending late
payment penalty litigation (the "Garland" case) in the 2005 Test Year, including any
judgement against the Company. Any award of costs made to the Company by the Court
shall be credited to this account.

123

In addition, during the course of the proceeding, the Company agreed to include in any CASDA
approved by the Board in this proceeding any sums received by the Company from any third party
source, which sums mitigate or address in any manner its liabilities arising from the late payment
policy litigation.

124

The Company asked that the 2005 CASDA include:

125

The legal costs for both the Company and the plaintiff;

126

The costs of actuarial expert advice ;

127

The costs of analyzing historic billing records; and

128

The costs of any judgement against the Company.

129

It was the inclusion of the cost of any judgement and the inclusion of plaintiff's costs which drew
the most argument.

130

The Comp any offered the following reason s for inclusion of judgement costs in the deferral account:

13\

A deferral account for these costs is preferable because of the Company's concern about the
impact on earnings resulting from expensing large items ifno deferral account is established.
If an account is established, the amount recorded may be treated as a regulatory asset or
account receivable and thus not expensed in the year;

132

It represents the most practical solution until the time that the recovery issue is ripe;

133

The Board can deal with it now and need not readdress it until recov ery is proposed;

134

If the Board denies the account now, the Board will likely be faced with the same arguments
it is hearing in this proceeding in a subsequent proceeding.

135

The Board notes that there was no evidence put forward as to the quantum of the judgement costs
or whether, as a certainty, costs would be incurred in the 2005 Test Year, although the Company
indicated that some costs are "likely".

DoclD: OEB: 131RY-O
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PARTIAL DECISION WITH REASONS

136

A numb er of parties argued against the Company's position, mainly on two grounds: first, that the
proposal is premature; and second, that the establishment of a deferral account implies an eventual
recov ery of the amounts from ratepayers.

137

Two intervenors, the School Energy Coalition (SEC) and Union Gas (Union), supported the
Company's proposal for inclusion of the judgement costs in the account. SEC argued in favour of
the account on the ground that the issue is a broad and generic one that affects many comp anies in
many industries. Union said the creation ofthe account would permit time for the Board to undertake
a thorough analy sis of the amounts and whether they should be recovered in rates .

138

The Board notes the position taken by all parties to the Settlement Proposal, stated as follows:

139

Parti es acknowledge that the Garland decision of the Supreme Court has implications
beyond the Company and will likely require repayment oflate payment penalties which are
in contravention ofthe Cr iminal Code by numerous other gas and electric utilities in Ontario.
Whether such payments are properly recoverable in rates is a matter which parties agree is
appropr iate to be considered by the Board in a funded generic proceeding in which all
stakeho lders can participate.

140

4.3 BOARD FINDINGS

141

Over the years the Board has approved the creation and disposition of the CASDA related to the
late payment poli cy litigation. Typically the deferral accounts encompassed the Company's costs in
defending the action and not any amounts related to judgement costs. An exception arose in the
atypical 2004 rates proceeding, and was the result of the broad settlement agreement between the
Company and the Intervenors in that case.

142

The parties were unable to identify any definitive precedent governing or informing the Board's
approval ofdeferral accounts or their constituent elements. It is clear to the Board that one principle
that must apply in such determinations is that the Board must have a measure ofconfidence that the
category of costs sought to be included in the deferral account is capable of a fairly definabl e scope
and quantum. While it is in the nature of a deferral account that amounts captured in it may not be
definitively assessed or forecast at the time the account is approved, there should be more than a
general idea as to the amounts contemplated, and the means by which they will arise.

143

The Board is prepared to approve a CASDA for 2005 which includes the Company's legal costs,
the costs of actuarial advi ce and the costs of analyzing historic billing records . However , the Board
will not includ e the costs of any judgement against the Company, nor will it include the plaintiff s
cost s. The Board does not regard the 2004 CASDA as having any precedential value for the 2005
rates case, and costs recorded in this account have not yet been approved for recovery from
ratepayers.

144

The Board will not includ e the judgement costs, including any award ofcosts against the Company,
in the 2005 CASDA for several reasons. First , such inclusion would be premature. One principle
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PARTIAL DECISION WITH REASONS

that come s into play is the extent to which the amounts included in the account are likely to arise in
the relevant period, which in this case is fiscal year 2005 . The Board is not convinced of the
Applicant's assertion ofthe likelihood that such costs will arise in 2005 . The timing ofthe judgement
and related orders and their implementation are unknown. The Board also considers that the degree
ofuncertainty respecting the quantum of damages, if any, and the method of arriving at them makes
it inappropriate to include the judgement costs in the 2005 CASDA.

145

Further, the Board is concerned that by including judgement costs in a deferral account there is a
heightened expectation of recovery . The Board wants to be clear though, that excluding these costs
from the deferral account at this time does not suggest that the Board will not allow the judgement
costs, if any, to be recovered from ratepayers when they arise. The question of ratepayer recovery
remains open. The Board expects that there will be developments with respect to the ongoing court
proceedings that will lead to a clearer understanding of any amounts and the reasons for them . This
greater understanding should assist the Board and the parties in arriving at a determination in respect
of a potential ratepayer, or shareholder, responsibility for judgement costs.

146

Several intervenors argued for a tracking account as opposed to a Board-sanctioned deferral account.
The Board sees no reason to order the use of a tracking account. The Board assumes that the
Company will have a mechanism for the tracking of any judgement costs for the Board' s future
consideration

147

In the Board's view, the Company's concern about earnings impacts is largely related to the timing
of any Board decision on ratepayer recovery. The Board is not persuaded to establish a deferral
account to ease the Company's concerns about the timing of earnings impacts.

148

When an appropriate level of detail becomes available regarding the nature and quantum of
judgements, the Board will con sider a further application by the Company; however, the Board wi ll
also con sider the parties' requ est for a Board funded generic proceeding to deal with the matter, as
other utilities under the Board 's jurisdiction face similar issues.

149

The Board directs the Company to file a draft accounting order to reflect the Board's findings on
th is issue.
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AND IN THE MATTER OF an application under section 36
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an accounting order to extend the scope of the existing 2005
Class Action Suit Deferral Account to capture the costs of the
counsel of the plaintiff Garland;
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just and reasonable rates and other charges for the sale, distri
bution, transmission and storage ofgas commencing October
1,2004.

BEFORE:

Bob Betts
Presiding Member

Paul Sommerville
Member

Pamela Nowina
Member

DECISION AND ACCOUNTING ORDER

Enbridge Gas Distribution Inc. ("EGDI") filed an application, dated September 28, 2004, with the
Ontario Energy Board (the "Board") requesting approval for an accounting order to extend the scope
of the existing 2005 Class Action Suit Deferral Account ("2005 CASDA") to capture the costs of
the counsel of the plaintiff Garland.

The Board assigned file number RP-2003-0203/EB-2004-0449 to the Application.
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On October 20, 2004, the Board issued a Notice of Written Hearing and Procedural Order No. I
which ordered that:

Any parties who object to the approach to proceed by way of written hearing shall provide
their objections in writing by Wednesday, October 27,2004;

Parties who wish to make submissions shall do so in writing by no later than Friday, October
29,2004;

EGDI may reply to the intervenor submissions in writing by no later than Friday, November
5,2004.

On October 28, 2004, the Board issued Procedural Order No.2 to extend the period within which
interested parties could make written submissions andJor request intervenor status.

In this Application, EGDI has requested that the 2005 CASDA be expanded to include the recording
of costs of the counsel of the plaintiff Garland in the amount of $825,000. The cost settlement
between EGDI and the plaintiffs counsel resulted from a Supreme Court of Canada decision,
released April 22, 2004, which ordered EGDI to pay the plaintiffs costs in the proceeding up to and
including the plaintiffs second appeal to the Supreme Court in October 2003.

EGDI views the settlement as satisfying the Board's criteria for further consideration of the 2005
CASDA scope as described in the Board's 2005 Test Year Partial Decision, docket number RP
2003-0203, dated August 31, 2004. EGDI noted that, although the Board did not approve the
recording of costs of any judgements or awards of costs against EGDI, the Board did indicate that
when the appropriate level of detail becomes available regarding the nature and quantum of
judgements, it would consider a further application by EGDI.

The Board received submissions from the Vulnerable Energy Consumers Coalition ("VECC"), the
School Energy Coalition ("SEC"), the Industrial Gas Users Association ("IGUA") and a reply
submission from EGDI.

VECC's and IGUA's submissions took issue with EGDJ's request to expand the deferral account on
the grounds that:

Expanding the 2005 CASDA prior to a full hearing implies an eventual recovery of costs
from ratepayers;

The 2005 Test Year Partial Decision precludes EGDI from obtaining an order broadening
2005 CASDA until all issues have been considered at a public hearing regarding the
reasonableness and ratepayer responsibility respecting such costs;
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EGOl's current 2005 CASDA scope is consistent with that allowed for Union Gas Limited
("Union");

EGDI's only rationale is an attempt to alleviate its concerns with the earnings impact of the
amount it has agreed to pay the plaintiffs costs for counsel.

SEC's submission viewed EGOl's proposal as appropriate and consistent with the Board's 2005 Test
Ycar Partial Decision in that it makes sense to record the claimed costs since they are now known.

In its response to the submissions, EGDI noted that the Board's 2005 Test Year Partial Decision
invited EGD! to make an application when an appropriate level ofdetail becomes available regarding
the nature and quantum of judgements, thereby suggesting that had the $825,000 been know at the
time, it would have been included in the initial 2005 CASDA. EGD! also noted that there is no
reason to consider parity treatment with Union since Union is not currently subject to a similar
expense.

The Board in making a determination in this matter is primarily guided by its 2005 Test Year Partial
Decision. The Board, in excluding cost awards and judgement costs from the 2005 CASDA, did so
on the basis that inclusion would have been premature. The Board stated that:

"The timing ofthe judgement and related orders and their implementation are unknown.
The Boardalso considers that the degree ofuncertainty respecting the quantum ofdamages.
ifany, and the method ofarriving at them makes it inappropriate to include thejudgement
costs in the 2005 CASDA ." (RP-2003-0203 Partial Decision, para .144)

The Board further indicated that:

"When an appropriate level ofdetail becomes available regarding the nature and quantum
ofjudgements, the Board will consider afurther application by the Company; ..,"(RP-2003
0203 Partial Decision, para. 148)

It is apparent to the Board that there is an appropriate level of detail contained in this Application
regarding the timing, quantum and nature of the judgement and the $825 ,000 settlement.

The Board does not view parity with Union regarding deferral account scope treatment as an issue .
Both EGDI and Union, depending on their particular circumstances regarding cost award and
judgement details, are afforded the opportunity to file an application for the Board's consideration.

For these reasons, the Board finds EGDI's proposal to extend the 2005 CASDA appropriate.

The Board acknowledges the expressed interest of Parties in having an opportunity to address, in a
thorough manner, the disposition ofamounts recorded in the deferral account. The Board emphasizes
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that the inclusion of costs in the 2005 CASDA does not imply any outcome respecting disposition.
Such a determination would be made in a subsequent proceeding.

Parties claiming costs for this proceeding shall submit their claims at the same time as the claims
are to be submitted for the anticipated January I, 2005 rate order and QRAM , if applicable.

THE BOARD ORDERS THAT:

The scope of the 2005 CASDA shall be extended to include the recording of the costs of
the counsel of the plaintiff in the amount of $825,000 payable by EGO!.

ISSUED at Toronto, December 3,2004

ONTARIO ENERGY BOARD

Original Signed By

Pamela Nowina
Member
On behalf of the Panel
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500 Consumers Road
North York ON M2J 1PB
Canada

VIA EMAIL & COURIER

July 20,2006

Mr. Peter O'Dell
Assistant Board Secretary
Ontario Energy Board
2300 Yonge Street
Toronto, Ontario
M4P 1E4

Patrick Hoey
Director, Regulatory Affairs
Tel 416-495-5555
Fax 416-495-6072
Email patrick .hoey@enbridge.com

Re: 2006 Class Action Suit Deferral Account

The purpose of this letter is to advise the Board of the likelihood that the Garland Class
Action Suit will be settled shortly (referred to below as the "Settlemenf') and that
Enbridge Gas Distribution Inc. ("Enbridge" or the "Company") will record the payments
likely to be made in connection with the Settlement in the 2006 Class Action Suit
Deferral Account ("CASDA"). The Company also seeks the Ontario Energy Board's
("Board") guidance with respect to the process the Board wishes to use in order to
determine the issues associated with the clearance of the 2006 CASDA.

Background

In 1978, Enbridge revised its Late Payment Penalty ("LPP") as a result of the efforts of a
joint utility task force operating under the auspices of the Ministry of Energy. The task
force developed a set of voluntary guidelines that were introduced in the Ontario
Legislature on November 21, 1978. Many Ontario utilities, including Enbridge, adopted
these guidelines. They were initially reviewed and approved by the Board as part of the
Company's EBRO 369-1/ rate proceeding.

The purpose of the LPP has always been to encourage the prompt payment of
customer accounts, thereby reducing the Company's working cash requirement, which
in turn provides benefit to all customers. Ratepayers also benefit from LPP revenues
that serve to reduce the Company's cost of service. The Company's shareholders
derive no direct benefit from LPPs.

Mr. Gordon Garland launched a proposed class action proceeding against the Company
in April 1994, claiming that the Company's LPP could constitute an interest charge in
excess of the limit set out in section 3<47 of the Criminal Code of Canada. The
Company brought a motion for summary judgment in 1994, based on the threshold
issue of whether the LPP constituted an interest charge to which section 347 of the
Criminal Code could apply. Mr. Justice Winkler of the Ontario Court of Justice (General
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Division) granted the Company's motion, dismissing the action in February 1995. Mr.
Garland appealed Mr. Justice Winkler's decision in March 1995. The Ontario Court of
Appeal upheld the lower court's decision and dismissed Mr. Garland's appeal in
September 1996. Mr. Garland sought and was granted leave to appeal by the Supreme
Court of Canada, which heard his appeal in March 1998. In October 1998, the
Supreme Court ruled that the Company's LPP charge did constitute interest for the
provision of credit, and that section 347 of the Criminal Code applied to the Company's
LPP charge. The Supreme Court returned the matter to the trial court in Ontario for
disposition.

In April 2000 Mr. Justice Winkler of the Ontario Superior Court dismissed Mr. Garland's
action for a second time. Again, Mr. Garland appealed to the Ontario Court of Appeal
and in December 2001 the Ontario Court of Appeal upheld the lower court's decision to
dismiss the action. However, the Court of Appeal directed the Board to address an
alternative mechanism for the application of LPPs. Following this decision, Enbridge
moved, under the direction of the Board, to reduce the LPP charge so that it would be
compliant with section 347 of the Criminal Code. The revised form of LPP was
introduced in February 2002.

Mr. Garland again sought and was granted leave by the Supreme Court of Canada to
appeal the Ontario Court of Appeal's second decision. The appeal was argued in
October 2003. In April 2004 the Supreme Court ruled in favour of Mr. Garland and held
that the Company was liable to refund any LPP amounts paid by Mr. Garland in excess
of the Criminal Code limit since April 1994. The Supreme Court returned the matter to
Ontario Superior Court for disposition. The Company was also ordered to pay Mr.
Garland's legal costs incurred from April 1994 through the completion of the second
appeal to the Supreme Court of Canada.

Regulatory Treatment of LPP Revenues

Since the LPP was introduced, budgeted Enbridge LPP revenues have been credited to
ratepayers by reducing the Company's cost of service on a forward test year basis. As
a result, customers have benefited from the Company's LPP revenues in three ways:
first, through direct reductions in the cost of service; second, through reduced working
cash requirements; and third, through lower bad debt expense. The Company recorded
$74.2 million in LPP revenue from 1994 through 2002, when the form of LPP was
changed. Between 1994 and 2002, the Company credited 100% of its LPP revenues to
customers on a forward test year basis.

Class Action Suit Deferral Account ("CASDA")

The Board first approved the CASDA in 1995, shortly after Mr. Garland commenced his
action against the Company. The description of the account has changed a number of
times since that time. Until December 2004, the amounts recorded in the account were
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limited to costs incurred by the Company in its defense .of the action and they have
been recovered in rates for each year since 1995.·

As a result of settlement discussions with Mr. Garland's counsel in the months following
the second Supreme Court of Canada decision; the parties agreed to settle the
Supreme Court of Canada's costs award for the amount of $825,000. :.The Company
subsequently applied to the Board to expand the scope of the CASOA to include the '
amount of the costs settlement. The Board approved this request by its order' dated
December 3, 2004. . , . .

In its Application for the settinq of rates for 2006 (EB-2005-0001), the Company
requested that the actual amount recorded in this account at December 31, 2005 be
cleared to ratepayers as part of its 2006 rate implementation. This issue was settled as
follows:

"The parties agree that no amounts in the 2005'CASDA shall be cleared in
the 2006 Test Year but, rather, all amounts recorded in the 2005 CASDA
at December 31, 2005 should be transferred to a 2006 Test Year CASDA
in which further amounts attributable to the litigation and the judgment,' if
any, will be recorded". (emphasis added) ,

EB-2005-0001, Ex N1, Tab 1, Sch 1, page 16

The balance of the CASDA at December 31, 2005, including the $825,000 costs award,
was a debit of $1 .926 million.

Now that the amounts to be paid by ·the Company to ' settle the litigation are
determinable, it is appropriate for the Company to record such amounts in the CASDA.
The terms of the 2006 CASDA (as defined in the 'settlement agteement referenced
above) are sufficient to permit the Company to proceed in this fashion. '

Settlement of Garland Litigation

The parties have agreed to a full settlement of the.GarlandCJass Action.:,While Mi~ute~ :.
of Settlement have been executed, the .Settlement has yet to, be approved by the , '
Ontario Superior Court of Justice . The Company expects that the Settlement will be
considered and likely approved by the,Court within thenext twotothree months.

If the Settlement is approved, it will consist of the Iollowinq three elements:

1. $11,082,500 payable to the plaintiff's counsel on account of the plaintiff's legai
fees, disbursements and GST, lessthe amount of $825,000 previously paid to the
plaintiff's counsel (as described above); ,
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2. $1,917,500 payable to the Class Proceedings Fund operated by the Law
Foundation of Ontario; and

3. '$9,000,000 payable to the Winter Warmth Fund, a United Way administered fund
used to ' assist needy and , low-income customers of participating utilities with the
payment of their natural gas and electricity bills.

Further ·information, regarding the Settlement (including evidence in support of the
Company's decision to enter into the Settlement) w.i11 be submitted to the Board at the
time the Company applies tor -clearance of theCASDA. ' .

As the full amount of the Settlement is now determinable, the Company plans to record
the additional amount of $21,175,000 in the 2006 CASDA as soon as the Settlement is
approved by the Court.

Communication Plan Regarding the Settlement

The Company has prepared a detailed communication plan with respect to the
Settlement, the first element of which is a press release that is being issued by the
Company this afternoon. A copy of the press release is attached for your information.
The Company is required to issue a press release and file it on "SEDAR" in order to
fulfill its continuous disclosure obligations. Communications to the plaintiff class will be
issued in the form of advertisements to be placed in the Globe & Mail. As SUCh, the ,
settlement is now a matter of public record and the Company is providing a copy of this
letter to all Intervenors in its 2006 Rates Case. . ,

Clearance and the Recovery in Rates bf the 2006 CASDA

Regarding ,the process through which the .Cornpany should apply , to ,the Board for '
clearance of the 2006 CASDA, the Company respectfully ' requests the Board's '
gu~anc~~ - ,

The following background information may be ot assistance to' the 'Board when -it '
, considers the next steps in this process. . As part of the settlement agreement 'entered
, into between the Company and intervenors in connection with the Company's 200S

Rate Case (RP-2003-d203), 'all parties agreed that the issue' of whether LPP
, repayments made by the Company should be recoverable in rates "is appropriate to be

'considered by the Board in a funded ,generic proceeding in which all stakeholders can
participate." (RP-2003-0203, Ex. N1, T1, S1, p. 40) The settlement agreement entered
into between the Company and intervenors in connection with the Company's 2006 ·
Rate Case (EB-2005-0001) contained a similar statement: ''The issue of ratepayer
and/or shareholder responsibility for ,(Court-determined) amounts recorded therein is to
be considered by the Board in a future funded proceeding in which all stakeholders .can.
participate." (EB-2005-0001, Ex. N1, T1, S1, p. 17)
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The Company continues to believe that a generic proceeding involving all similarly
affected Ontario utilities is appropriate for this purpose, given the potential impact of
similar class proceedings upon such .other utilities and the interest that other
stakeholders have previously expressed regarding the issues associated with cost
recovery. .In this regard, the Company believes that it is now an appropriate time for the
Board to initiate such a generic proceeding. We will await further instructions from the
Board in this regard.

Please contact the undersigned· directly if you have any questions regarding the
foregoing.

y~
Patrick Hoey
Director, Regulatory Affairs

cc: EB-2005-0001 Interested Parties (via email)
Fred Cass, Aird & Berlis LLP
John Longo, Aird &Berlis LLP
Paul McCallen, Aird & Berlis LLP
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Ontario Energy
Board
P.O. Box 2319
27th . Floor
2300 Yonge Street
Toronto ON M4P 1E4
Telephone: 416- 48 1-1967
Facsimile: 416- 440-7656
Toll free: ' 1-888-632-6273

August 17, 2006

Mr. Patrick Hoey
Director, Regulatory Affairs
Enbridge Gas Distribution Inc.
500 Consumers Road
Willowdale ON M2J 1P8

Dear Mr. Hoey

Commission de l'Energie
de ('Ontario
C.P.2319
27e etaqe
2300 , rue Yonge
Toronto ON M4P 1E4
Telephone; 416- 481-1967
Teleccpieur: 416- 440-7656
Numero sans frais: 1·888-632-6273

~"-,,Ontario

BY EMAIL

RE: Late Payment Fees
Board file No. EB-2006-0183

Thank you for your letter of July 20th updating the Board on the late payment fee case.

In that letter you state that Enbridge has reached a settlement on the Garland Class
Action with all parties. Further, the agreed settlement amount is $21,175,000 and,
when the settlement is approved by the court, Enbridge proposes to record the
approved amount in the 2006 Class Action Suit Deferral Account.("CASDA") . This will
be in addition to the $1.926 million balance recorded in the CASDA at December 31,
2005 .

The Board agrees that the final costs should be booked into the deferral account, but
expects the amounts will only be recorded orice the court has approved the settlement

Your letter also seeks direction in respect to consideration' ofthedeferral account with
the suggestion that ageneric proceeding be held. While some issues raised by the
class action may be relevant to other utilities, the Board believes the most efficient way
of proceedinq is by way of a specific utility application . The Board expects that in the

. first application filed both the general' issues of principles to be applied and the specific
circumstances of the applicant would be considered. The Board would not expect such
an application to be filed prior to the final disposition of the matter before the courts and
would prefer that the matter not be combined with any other rate application of the
utility. '
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2

I hope this information is helpful. If you have any questions please do not hesitate to
contact the Board.

Yours truly,

Original signed by

Peter H. O'Dell
Assistant Board Secretary

cc: EB-2005-0001 Intervenors
Toronto Hydro - Regulatory Affairs
Union Gas Limited - Patrick McMahon
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