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NO UNDERTAKINGS WERE FILED DURING THIS PROCEEDING


Thursday, March 20, 2008

--- On commencing at 9:29 a.m.


MR. KAISER:  Please be seated.  Are we on air?


The Board is sitting this morning in connection with an application filed on November 2nd, 2007 by the Independent Electricity System Operator, the IESO, for review by the Board pursuant to sections 18 and 19 of the Electricity Act with respect to the IESO's 2008 fiscal year fees.


The Board, on December 17th, issued an order making those fees interim and allowing the IESO to implement its proposed reduced fee starting January 1st, 2008, which they have done.


On February 26th a settlement conference in this matter was held.  On the same day, counsel for the IESO filed a settlement agreement with the Board indicating that all of the parties, with the exception of Energy Probe on certain issues, had agreed with the settlement agreement and the settlement agreement covered all outstanding issues.  


The settling parties were:  The Association of Power Producers of Ontario, APPrO; Energy Probe Research Foundation; Ontario Power Generation; the Power Workers' Union; the Society of Energy Professionals; and, finally, VECC, the Vulnerable Energy Consumers Coalition.


The Board issued a procedural order on March 12 setting down today as the date on which the Board would like to review this settlement agreement and put certain questions to the applicant.


Could we have the appearances, please?

Appearances:


MR. ZACHER:  Good morning, Mr. Chair, Mr. Rupert.  Glenn Zacher appearing as counsel for the IESO, and with me to my left is Kim Warren, director of planning and assessments; Ted Leonard to my right, who is the IESO's director of finance; and Mr. Rattray, who is the IESO senior legal counsel.  


There are also several other members of the IESO here, as well:  Nicholas Ingram, who is the manager of regulatory affairs; Paula Lukan, who is IESO senior analyst; and Susan Nicholson, who is the IESO's controller.


MR. KAISER:  Thank you, Mr. Zacher.


MR. MILLAR:  Good morning, Mr. Chair.  Michael Millar, counsel for Board Staff.  With me is Mr. Robert Caputo.


MR. KAISER:  Thank you.  Mr. Stephenson.


MR. STEPHENSON:  Good morning, Mr. Chair.  Richard Stephenson.  I appear as counsel for the Power Workers' Union.


MR. KAISER:  Could you move over, Mr. Stephenson, so we can see you?  Is that possible, or do you need that computer there?  Anyone else?


MR. AINSLIE:  Kimble Ainslie for Energy Probe.


MR. KAISER:  Yes, thank you.


MR. BARR:  Good morning, David Barr with Ontario Power Generation.


MR. KAISER:  Thank you.  


MR. WHITE:  Frank White with Society of Energy Professionals.


MR. KAISER:  Mr. White.


MR. MacSKIMMING:  Andrew MacSkimming with Macleod Dixon LLP on behalf of APPrO.


MR. KAISER:  Thank you.  Mr. Millar, how do you want to proceed?


MR. MILLAR:  Well, I think the ball is in your court, Mr. Chair and Mr. Rupert.  I understand you had some questions for the IESO.  Mr. Zacher has brought himself and of course representatives from the IESO hopefully to answer your questions.  So I would turn it back to you.


MR. KAISER:  All right.  I think Mr. Rupert has a question for Energy Probe.


MR. RUPERT:  Thank you for coming in today.  There are four areas of questions, I think, to be fairly brief, I expect.  One is questions I have of just what the settlement proposal actually means.  The second area is on the day-ahead market; third area, asset-backed commercial paper; and the fourth area concerning the segregation of costs for the smart meter initiative.


Mr. Ainslie, I had some questions about Energy Probe initially on the settlement agreement, and before the settlement proposal gets into the individual issues on page 3, there is the general section that says, under the heading "IESO 2008 Revenue Requirement", that the parties, with the exception of Energy Probe, which takes no position on this matter, reached agreement on the revenue requirement.


Then it lists below that various pieces of evidence.  So that evidence, of course, constitutes the entire case.  So I take it that Energy Probe is taking no position on any matter in this case whatsoever?

Submissions by Mr. Ainslie:


MR. AINSLIE:  Mr. Rupert, in the settlement hearing, things came up pretty fast and furious, and so we didn't have a lot of time to make precise in that initial section what our position was.  In fact, we had to go back later to indicate our position, our neutral position, in the section that you are referring to.


So our reservations are identified in the remainder of the document.  So that's the position we hold.


We regarded it to be the logical conclusion that if we had reservations about much of the remainder, that in the whole we would also have a reservation on the entire fee.  Our principal concern is about the surplus account.  If you are interested, then you can pose questions on that later if you wish.


MR. RUPERT:  Okay.  I just want to understand what it means.  So in the first paragraph under that heading on page 3, it says:  

"The parties except Energy Probe reached agreement on the proposed revenue requirement and the proposed capital expenditures."  


Even though it says here you take no position on it, when I go to issue 5 -- sorry, excuse me, issue 2, where I don't see a similar reservation, I take it, then, that what, Energy Probe does or doesn't agree with the capital expenditure plan?  I get mixed signals from the settlement agreement.


MR. AINSLIE:  Yes, I understand evidence of confusion here.  The reason was the speed with which we had to generate our position during that hearing, and that is the problem.  That's why you are seeing some element of contradiction here.


But if you do look at the more positive statements of our position in this document, you will see where we are specific about our reservations.  That appears, for example, in 1.1, 1.3, in the third section, 3.1, 4.1, where we have expressed reservations.


I can articulate for you later, if you wish, what our specific reservations were.


MR. RUPERT:  We may come to that.  I think some of the questions we will have later on may touch on some of that, perhaps.


MR. AINSLIE:  Finally, we didn't want to hold up the entire settlement because of these reservations.


Our position is that we are going to engage in a much more rigorous examination next year.


MR. RUPERT:  Okay.


That's helpful.  Thanks.  The other question, maybe, Mr. Zacher, you could speak for the group on this one.  I don't want to pick on the language, but I found the constant references to the other parties -- all the parties being satisfied with the evidence.  I think I understand what that means, although it doesn't sort of scream out that there is agreement, but it says satisfied with the evidence.  


But I do wonder what it means in relation to, say, issue 1.3 which -- there is no real answer to the question in the settlement proposal.  There is a question there, and then the settlement proposal says parties are satisfied with the evidence, but it is never really stated anywhere what it is, the conclusion that all of the parties agreed to, with the exception of Energy Probe, on this issue.


So I guess in the other cases, perhaps it is just a matter of wording, but they're all susceptible, I suppose, to a yes or no answer, yes, we are accepting or, no, we're not.  1.3 wasn't a yes or no answer, so I wasn't sure what "satisfied with the evidence" meant in relation to those questions, those issues.

Submissions by Mr. Zacher:


MR. ZACHER:  With respect to all of the issues, Mr. Rupert, there was questions obviously at the technical conference and some follow-up questions, and the IESO answered those.


So based on the evidence that was given, all of the parties, with the exception of Energy Probe in a couple of instances, were satisfied with the evidence on that issue.


As a result of being satisfied with the evidence on all of the issues, all of the parties, save for Energy Probe, agreed with the settlement.


On that specific issue, the question is:  What are the implications of asset-backed commercial paper holdings for the IESO's 2008 revenue requirement?


The answers given at the technical conference were that there were no implications for the purposes of the revenue requirement and the fee application for 2008.


MR. KAISER:  Does that mean there will be no write-down in 2008?


MR. ZACHER:  No.  Mr. Leonard could perhaps speak to that more specifically.

MR. RUPERT:  Let's come back to that.  I have a bunch of other questions I want to do before that on the asset-backed commercial paper.  Let's come back to that one, when we get into that subject.  

And Mr. Ainslie, maybe we can come back to some of yours, when we get into these later issues as well, where if you want to explain --

MR. AINSLEY:  I have one in particular I would like to frankly press to the panel, so --

MR. RUPERT:  All right.

MR. KAISER:  Mr. Zacher, the day-ahead market issue, I think it is 8 million of capital spending in 2008 and the same amount in 2009.  I was a bit curious as to why you are coming to us before the board has approved this.

Am I right that the board has not approved these expenditures at this point?

MR. ZACHER:  The IESO board?

MR. KAISER:  Yes.

MR. ZACHER:  That's correct.

MR. KAISER:  So, isn't it a bit strange you would come to this Board before your own board has even approved it?

MR. ZACHER:  Well, the nature of the capital plan in this year, as it has been in previous years, Mr. Chair, is that these are amounts which the IESO has indicated may or are likely to be spent in 2008/2009.  The nature of the IESO's capital plan is it is a three-year plan.  $20 million are earmarked for 2008, 2009, 2010.

Certain expenditures are identified as key expenditures; that is, those are expenditures which the IESO would expect to go ahead with as scheduled.  Others may be more likely to be accelerated or deferred depending on priorities, changes, et cetera.  In the case of the day-ahead market, let me just -- it may help if I give you a little bit of background.

There has been a fair bit of stakeholdering and engagement on this over the last year, at least.  This past December, there was a recommendation made by the IESO to the stakeholder advisory committee, which is the committee that provides input to the board.  There was also recommendation to the board, and that resulted in the board authorizing the IESO to narrow the day-ahead market options from five, I believe, to two, one being what is called the unconstrained day-ahead market, and the other which would be lesser enhancements to the IESO's existing day-ahead commitment process.  So what the board authorized at that point was for the IESO to go ahead and to do more refined cost-benefit analysis on both of those options.  That is what is being undertaken right now, with a specific schedule that has been laid out, has been approved by the IESO board and scheduled in consultation with the IESO stakeholder advisory committee.

That is that this cost-benefit analysis on these two options will be completed this spring.  There will be a day-ahead recommendation published in early May.  There will then be a recommendation to the stakeholder advisory committee in early June, and subsequently, in late June, there will be a recommendation to the IESO board.

If at that point the IESO board approves the recommendation that's made, there will then be a further design process, market rule process.  It's with some capital expenditures on the day-ahead market taking place, perhaps, in 2008.

MR. KAISER:  Well, that just increases my concern.  I mean the way I understand it, the way I take what you have said is that we're being asked to approve $16 million in capital spending on two projects, of which the company has not made up its mind which it is going to do or what the cost benefits are with respect to either.

Nor is there board approval on either.  

So to me, unless you can help me, that doesn't put us in the position where it looks like we're acting very responsibly.

MR. RUPERT:  Mr. Zacher, can I ask for -- whichever way this goes of the two projects and so on, is there any revenue requirement impact in 2008 as a result of the day-ahead market?  Or are -- all the capital expenditures obviously will go into service after 2008, so, regardless of which way the IESO board of directors goes, is there any implication for the revenue requirement for 2008?

MR. ZACHER:  No.

MR. KAISER:  So we don't have to approve this today for you to get your fees approved?

MR. ZACHER:  That's correct.

MR. KAISER:  Some other panel could decide this when they have all of the facts.  Would that be fair?

MR. MacSKIMMING:  Mr. Chair, could I speak to the day-ahead market?

MR. KAISER:  Yes, sir.  Is your mic on?
Submissions by Mr. MacSkimming:


MR. MacSKIMMING:  Is my mic on now?  I would just like to state very generally that APPrO considers the day-ahead markets along with other reasonable market evolution initiatives to be critical to Ontario's power generators.  We feel that it is vital to decrease the focus on the real-time price for much of the industry.  In particular, it is important to limit the exposure of gas generators to supply and price uncertainties with respect to the intra-day trading market for gas.

We also believe this would allow much greater confidence on the part of producers in the amount of energy that is needed to be produced the next day.  It is also particularly important, from the point of view that certain generation sources have long start-up and shut-down times, and we feel that this particular market evolution initiative would allow for more predictability, more certainty on the part of producers, and ultimately benefits for the market as a whole.  


So whatever outcome there is today, we would simply say that we would like to see the day-ahead market not delayed in any respect.

MR. KAISER:  I presume your client is part of this stakeholdering process that Mr. Zacher has referred to?

MR. MacSKIMMING:  Yes, that's correct.

MR. KAISER:  Mr. Zacher.
Further submissions by Mr. Zacher:


MR. ZACHER:  Mr. Chair, if I could clarify one point.  Under Section 19 of the Act, the IESO comes before you to ask for approval of its fee, but also of its proposed expenditure and revenue requirements.  So as part of seeking approval of its proposed expenditure requirements, the IESO is seeking to have the $20 million envelope which has been identified for 2008 approved.

With respect to concern about spending, there wouldn't be any capital spending on the day-ahead market until this cost-benefit analysis is completed.  That is a cost-benefit analysis that stakeholders have been asking -- had asked for initially.  The methodology has been approved in consultation with stakeholders.  It is a precondition that has been established by management and by the IESO's board in order to approve anything.

So there will be a full airing of this.  It will go before the board in June.  If it is approved at that time, there then will follow a detailed design phase and a market rule phase.

That is necessary in order to go through the design phase, work out the detailed costing before the IESO would -- and do the market rules before the IESO would then go back to its board a second time, probably in late 2008, in order to get approval, in order to enter into contracts with vendors and to start actually spending capital dollars.  With the caveat that some of the -- the market rule phase and the design phase are just OM&A dollars that would not be capitalized.  Some of the vendor selection process dollars, if the project goes ahead, could be capitalized but those are not material amounts.  So there will be a second very important approval that would be required, that would have to be given by the IESO board much later this year, and of course the market rule process would proceed in advance of that.

MR. KAISER:  Well, I understand why the cost benefit study would be a precondition for approval by your board, but why wouldn't it be similarly a precondition for approval by this Board?

MR. ZACHER:  Well, Mr. Chair, you will have an opportunity to know -- this Board will have an opportunity to know what the costs are before the IESO proceeds to spend material capital amounts on the day-ahead market, because with respect to the day-ahead market, the IESO will require that the core market rules embodying the day-ahead market design, whether that is an unconstrained day-ahead market or whether it is simply enhancements to the existing day-ahead commitment process, that those rules be developed in advance of going to vendors and signing contracts.

So through the process whereby all market rule amendments are submitted to this Board, this Board will have an opportunity to review the costs, and the IESO is committed to sharing and identifying what those costs are at the time that --

MR. KAISER:  Let's suppose we find a problem in that process.  But today, Mr. Rupert and I have agreed to this settlement.  Doesn't that make us look a little bit silly? What are you suggesting, that we can undo today's decision?


You're asking us to approve -- I take it you are asking; what are you asking us to approve today?


MR. ZACHER:  The proposed capital expenditures --


MR. KAISER:  Right.


MR. ZACHER:  -- for 2008 of $20 million.


MR. KAISER:  Right.  So if we approve it --


MR. ZACHER:  Yes.


MR. KAISER:  -- how do we come back and unapprove it or set it aside if there is a problem?  You say we have a second chance to look at this via the market rule amendment process.


MR. ZACHER:  That's correct.


MR. KAISER:  Well, that is true.  But, I mean, what kind of process is that where we sit here and approve this today without the evidence, which you acknowledge is important and your own board is not prepared to act until they see it, and then we get a second kick at the can later?  It doesn't seem to be a sensible regulatory process, to me.


MR. ZACHER:  Mr. Chair, I submit it is the invariable nature of capital planning process that there can't be certainty when you are planning capital expenditures in advance, what precisely those capital expenditures are going to be, when they're going to happen, how they may be accelerated, deferred, delayed in relation to other amounts.


But the important point is -- I submit, is to balance the rights of the IESO management to manage its own capital processes and, at the same time, ensure sufficient regulatory oversight.


I submit this process, a process that will unfold and that I have explained to you, provides that sufficient balance.


In 2005, you may recall, Mr. Chair, that this issue was --


MR. KAISER:  I remember.


MR. ZACHER:  Came up at a more fulsome hearing.


MR. KAISER:  I think you pulled the application on that point in 2005.


MR. ZACHER:  My recollection -- I have the decision here I can turn to, if necessary, but the Panel's concern at that point was that you could have a process whereby significant capital expenditures on market evolution initiatives were undertaken before the market rule process and before there was an opportunity by this Board, or stakeholders who wanted to seek review of the market rule, to actually question the merits of that market evolution initiative and associated costs.  So there was a concern that costs could be stranded.


In that circumstance, the evidence before this Board was that the market rule process could follow capital expenditures, and that is not the case in this instance.


With respect to the day-ahead initiative, whether it is an unconstrained day-ahead market or whether it is something lesser than that, there will be the development of market rules before capital dollars are spent, or, alternatively, depending on timing, this Board will have an opportunity to consider the costs before capital dollars are spent as part of next year's 2009 fees application.  


Either way, this matter will come back before you.  At that point in time, this Board has an opportunity to question those expenditures before they're made.  Market participants have an opportunity to question it through their rights to request that market rules be reviewed or through next year's fees application.


MR. KAISER:  So could we do this?  You would be satisfied, I take it, if we approved this, subject to approval by the IESO board and subject to approval of any necessary market rule amendment by this Board?  Do you have to go and spend money tomorrow on this?


MR. ZACHER:  No.


MR. KAISER:  Nothing I take it is going to happen until you get board approval; that much is for sure?


MR. ZACHER:  Without a doubt, nothing is going to happen until June 19th or the day after, which is the earliest that this will come before the IESO board, and the process that would immediately follow that would entail any capital expenditures.  There might be capital expenditures towards the end of 2008.


I mean, just to be really clear on this, if it is the unconstrained day-ahead market, which is the more expensive, bigger option, it may be that really any material capital expenditures aren't made until the very, very end of this year, perhaps into 2009.  


If it's the enhancements to the day-ahead commitment process, because it entails less change, less expenditures, the total amount will be less, but --


MR. MacSKIMMING:  I apologize, Glenn, I am having great difficulty hearing.


MR. ZACHER:  I'm sorry.  I'm sorry.  It might be that more -- if it is the day-ahead enhancements to the day-ahead commitment process, it may be that even though the total amount is less, there could be more money spent, capital money spent, in 2008.  But the process is the same, which is market rules first, or the costs coming before you through next year's fee application.


MR. RUPERT:  I take it the $16 million that is in the application is for the more expensive of the two options?


MR. ZACHER:  That's correct.


MR. RUPERT:  Now, given the process has yet to unfold and leading up to the board approval, the IESO board approval you talked about, clearly there could be no assurance that $16 million is necessarily going to be the surviving number.  It could be higher or it could be lower, I assume?


MR. ZACHER:  No, no.  I should point out this came up during the technical conference and Mr. Tench, who is the head of the IESO's market evolution initiative, indicated that it could be more than $16 million.  In the last three or four weeks, this cost-benefit analysis, which is to be completed and published in early May, is in process.  


It's a ways from being completed, but early indications are that if it is the unconstrained day-ahead market, the amount will likely be greater than $16 million.  I don't know what that amount is and it will be -- fall to be determined --


MR. RUPERT:  This is not an issue about whether the day-ahead market, or whichever variation of it you are going to do, has merit or not.  It is a question of, if your board hasn't approved it and if we don't know what the amount will be, what does giving the approval of to spend $16 million do for the IESO? 


If the project turns out to be $20 million, let's assume, and there is approval from this board for $16 million, where are you with it?  What does it do for you?


MR. ZACHER:  Well, the proposed capital expenditures that the IESO is asking approval for isn't just limited to day-ahead market.  It is a $20 million envelope.


For planning purposes, $8 million of that $20 million for 2008 is earmarked for the day-ahead -- enhancements to the day-ahead process.  But the nature of capital planning is that as some things get deferred, some may get advanced.


So the IESO does -- is asking for approval of that $20 million envelope so that they can proceed with the various projects that are identified in their business plan, some of which could -- you know, may at this moment be scheduled for 2009, could be advanced, or, similarly, could be deferred.


MR. RUPERT:  I appreciate, but you don't need this Panel's approval to spend the money.  You need this Panel's approval to recover capital expenditures, amortization and so on, through rates.  You don't need approval to spend the money?  The IESO board can spend the money, I assume.


MR. ZACHER:  That's correct.


MR. RUPERT:  So I guess my question is:  In terms of actually going out and doing what management and the board feels is appropriate and necessary, approval of $8, $16, $20 million by this Board doesn't give you any more right to do that than already exists.  It is only the recovery of this amount through rates that is important to the IESO, I would assume?


MR. ZACHER:  That's correct.


MR. RUPERT:  So, really, am I right, if we conditionally approved it, as Mr. Kaiser said, or said, Let's just wait until the dust is settled and we will look at it next year, as you just suggested, either by there is no constraints on the IESO management as to the what it -- the board as to what it thinks is the right way to spend money this year?


MR. ZACHER:  The act contemplates the IESO coming 

before this Board and asking for approval of proposed capital expenditures.


MR. KAISER:  That is quite different from some of the other utilities.


MR. ZACHER:  So as part of that -- and it has to come before this Board every year to do that.


So what the IESO is doing this year and what it has done in all previous years is to put together a business plan that says, Over the course of the next three years, because one year is really unrealistic, is to say here is what our capital planning is.  Here is how we have broken it down by years.


Certainly there would be an expectation that if a proposed capital expenditure envelope is approved and the IESO goes ahead and makes expenditures in accordance with that capital envelope that they outlined, and those expenditures are prudent, that the IESO would be able to recover those amounts through rates in subsequent years.

It just so happens that in this case, in the case of the day-ahead market, there really is an additional protection because of the way in which the process is going to unfold, which is that the IESO plans -- and I am saying to this Panel that the IESO will, before it spends material capital dollars on the day-ahead market, develop the market rules first and identify the associated costs, so that that will come before this Panel; or alternatively, if timing turns out to be different than anticipated, those costs will come back before this Panel through next year's fee application.

I don't suggest in any way that that is a precondition for all capital expenditures.  I don't think it is.  It should not be.  But in the case of the day-ahead process, that is how the IESO management and the IESO board plans to proceed.

MR. KAISER:  Just a related question.  You have this unfolding process, which I presume is a meaningful and important process involving stakeholders that you have alluded to, looking at these cost benefit studies, the different options, the choice between the two options and so on.

Approval by this Board today, does that compromise that process in any way, in terms of -- I know there is one stakeholder here that is firmly in favour of this.  But there may be other stakeholders not here who are not in favour of it.

If we approve this, despite our concern about not having all of the evidence, does that somehow impact people that might be opposed to this, in your continuing process?

MR. ZACHER:  No.  The process is going to unfold the way that it has been agreed to with the stakeholder advisory committee, in the manner that has been approved by the board and that will proceed in that manner irrespective of the decision you make today.  The -- 

MR. KAISER:  I guess of the fact of the matter is that, let's suppose we have a problem because we don't feel we have the full evidence, and the process is continuing and we don't know how it is going to unfold.  We don't know for sure whether your board is going to approve or what it is going to approve or what is going to happen.  Is there anything wrong with letting that process continue as planned and then come back to this Panel on this issue, after -- as Mr. Rupert says -- the dust settles?  Anything wrong with that?

MR. ZACHER:  Mr. Chair, I would submit it is unnecessary.  It --

MR. KAISER:  Because you say we can deal with it in the market rule amendment process?

MR. ZACHER:  I mean, if it is necessary to come back, if this Panel, if this Board thinks it is necessary to deal with this through an intra-year fee approval process or something akin to that, this Board has an opportunity to -- of its own motion -- to initiate proceedings that way.  It can also do it, presumably, through the market rule amendment process, which looks at -- you know, unjust economic discrimination is one of the tests for market rule review, which entails a consideration of cost-benefit analyses.

So there is an opportunity to further review it, but to make it a requirement, in the event it is not necessary, adds unnecessary regulatory burden and cost, I submit.  And it could also cause delay.

In past years there have been, you will recall in 2005, objectors to this initiative.  I'm not saying that there aren't any.  But there have not been any in this proceeding, this year.

There are certainly a lot of people that are in favour of it.  The process has garnered a lot of positive reviews.  The cost-benefit analysis is something done – it has been done really in consultation with stakeholders.  Not just the carrying out of the cost-benefit analysis but, in fact, the actual methodology is something that was done in consultation with stakeholders.

So it may very well be that there is a great deal of momentum not just from the IESO, but from stakeholders to get going.  And that momentum, if it is something that will produce real benefits and is supported by stakeholders, is something that we should be able to get on with, without having to come back if it is unnecessary to do so.

MR. KAISER:  When is the date of the board decision anticipated?  

MR. ZACHER:  June 19th.

MR. KAISER:  Would I be right that as of June 19th, if the board -- would I be right in this assumption?  If the board approves this on June 19th, it will of course still be subject to the market rule amendment, but could we assume that if the board approves it, then all of the stakeholders are satisfied?  Or not?

MR. ZACHER:  No.  I mean, this is being -- there is a very detailed and rigorous stakeholdering process, largely being carried out through the stakeholder advisory committee.  The way that the stakeholder advisory committee is set up, it has direct input into the board.  The board listens to what the stakeholder advisory committee says.  But to say that there will be unanimity among stakeholders, or that that is a precondition for approving this, is not correct.

What the IESO has said is that for this particular initiative, which is a very important initiative, there will be this cost-benefit analysis done and the IESO will not make any recommendation, whether that be unconstrained DAM enhancements to the DACP process or anything else, unless the benefits that have been identified through this cost-benefit analysis warrant the costs.  That is an absolute precondition.

MR. KAISER:  When is that study going to be available?

MR. ZACHER:  It will be completed and published on May the 2nd.

MR. KAISER:  May 2nd.

MR. ZACHER:  We have -- the schedule is all published on the IESO website.  I can go through it in detail if you like.

But after it is published on May 2nd, there is some opportunity for feedback and further consultation through May.  And then June the 2nd is the formal recommendation by the IESO to the stakeholder advisory committee, and then that is followed a couple of weeks later by a recommendation to the board, IESO board.

MR. KAISER:  Why don't you just file as part of the record whatever that process is?  We don't need to take up time here, but just so we have a better understanding of the process.

MR. ZACHER:  Sure.

MR. KAISER:  This has been a contentious issue in the past, as you know.

MR. RUPERT:  One last question for you, Mr. Zacher, on this.

It sounds like, am I right, that you are saying of the $20 million of capital expenditures that have been -- are included in the application for approval, that if the Board were to approve 12 million for 2008, and an additional 8 million related to DAM conditional on various events happening in 2008, such as board approval and so on, it sounds like that would satisfy what you want.

Am I correct on that, or is that wrong?

MR. ZACHER:  Board approval, IESO board approval is a precondition to any capital dollars being spent, so that will happen.  I submit it is not necessary to make that a condition.  That will happen.

MR. KAISER:  It's only necessary in this sense.  It looks a bit silly to me, to be frank, if we approve something without knowing exactly which plan you are doing or whether there is even board approval.  I mean there is a certain aspect of integrity here.

Yes, we understand that you are not going to do anything without board approval.  But you know if our decision is to have any meaning, to have any substance to it, it should be based on some kind of evidence and you haven't even made -- your board hasn't made a decision even to do this.  And they're quite rightly not going to do it until they see the cost benefit study on May 2nd.

It strikes me as strange that if your board requires that kind of evidence and that kind of assurance before making this decision to spend these monies, why wouldn't this Board, if it has any meaningful regulatory oversight, require the same evidence?

MR. ZACHER:  Mr. Chair, because that is a process that will be undertaken.  You are precisely right in saying 
that -- 

MR. KAISER:  Well, then all we're doing, Mr. Zacher, is delegating our authority to your board, to my mind.

MR. ZACHER:  In my submission, you would be approving something, subject to your understanding of a rigorous process that will be undertaken before any approvals are given and before any capital dollars are spent.

It is really the process that is important, in my submission.  If you had concerns that the process that the IESO had in place for approving capital expenditures was inadequate or was deficient in any way, then certainly I agree with you, you have to step in and fill that oversight gap.

But the fact is, on the evidence, that is not the case.  There is a very rigorous process.  It is a process that has been -- you know, there has been a great deal of consultation on, and any approval you give is an approval based on the evidence before you, and that evidence is that no capital dollars will be spent until the IESO board has been provided with this detailed cost-benefit analysis that has been vetted through the stakeholder advisory committee, and only then and there will approval be given.  

Moreover, that is only a first control gate.  A very important second control gate is the subsequent board approval that will be required likely later, quite late in 2008, perhaps even 2009, and that is after this detailed design phase and market rule phase has been undertaken and a more -- at that point, a final cost-benefit analysis and business case has been submitted to the board.

So that is the evidence I submit for this Panel, and based on that evidence, the approval you would be giving is an informed approval and an approval that...

MR. RUPERT:  Could I ask, Mr. Zacher, if there is no conditional approval of the amounts related to the DAM, and let's say the Board in the extreme case, your board, decides not to do a DAM, or does a very slimmed-down version that costs very little money, what I heard you say earlier was the board has approved $20 million and the IESO will spend up to $20 million on whatever it wants to spends on, provided it can show -- the question is:   If we don't put a conditional approval on the large portion related to the DAM, are you going to come back next year and say, Well, you approved $20 million in capital expenditures.  It turned out we spent them on these other projects and it turned out they had great stakeholder approval and stakeholdering, so don't talk about them next year, because they're already approved.  Is that what the outcome of this is?

MR. ZACHER:  No.  That is not -- and that is not what has happened in this case.  The IESO is not going to take some vacuum that has been created by the fact that DAM doesn't cost $8 million this year and fill it up with other capital projects.  In past years, it hasn't spent its capital envelope.  In a couple of instances, that is because the money earmarked for the day-ahead market hasn't been spent.

I mean, it may happen in the normal course that because the day-ahead market doesn't go ahead, there might be this capital project or that capital project that costs -- you know, $1 million or something gets advanced, but that is absolutely not the plan and it is not the IESO's track record.

MR. RUPERT:  Okay.

MR. KAISER:  Well, in any event, you are going to file something that lays it all out, these subsequent approvals that you have alluded to?

MR. ZACHER:  Yes.

MR. KAISER:  Just so we have the facts?

MR. ZACHER:  Yes, I will.
Further submissions by Mr. MacSkimming:


MR. MacSKIMMING:  Mr. Chair, if I could just address this point.  I think, in this particular instance, it is somewhat unnecessary to ask for certainty, because section 19 of the Electricity Act, of course, contemplates that there will be a proposal which suggests, to some degree, that things are not necessarily fixed, that things may be fluid within a particular envelope.

We consider this envelope to be reasonable.  While whatever DAM might be chosen is perhaps uncertain, we consider it to be relatively certain that the DAM will ultimately proceed.

One indication of that is that no stakeholder in this proceeding has spoken out against the DAM, and, in particular, no stakeholder in this proceeding has questioned the envelope for the DAM, as well.  

You can correct me if I am wrong, but I believe this is actually the one instance where Energy Probe did not register a reservation, was in respect of market evolution initiatives, as well.

MR. KAISER:  What was the aspect of section 19 that you are relying upon?

MR. MacSKIMMING:  Well, section 19 makes reference to a proposal, and I think when a proposal is made, one does not necessarily have certainty.

One needs to identify a reasonable envelope and to make a reasonable proposal, but one will not always, particularly in a capital planning process, have an exact number that could be known with certainty.

MR. KAISER:  Thank you.

MR. RUPERT:  The next series of questions are on asset-backed commercial paper, and most of the questions we've got are just trying to discern the facts.

Maybe the easiest way to set these questions up is if you've got your 2008-2010 business plan, page 31.  I'm sorry, I've forgotten the exhibit number, but you know what I mean, I'm sure.

This is the document that has the six-year table of either actual or projected fees and costs.  Do you have that one there?

MR. ZACHER:  Yes.

MR. RUPERT:  The line of course we're talking about is this market-related interest income line, the second line.  We have got 2007.  First I want to understand what has happened so far with respect to 2007.

Actually, before I ask that question, let me just confirm.  I haven't seen that you have yet released to the IESO your audited 2007 financial statements yet.

MR. ZACHER:  That's correct.  I understand they're due to be released in a couple of weeks.

MR. RUPERT:  Okay.  So there is $4.2 million shown in this projected 2007, and this issue and during the technical conference, you talked about the problems that occurred in the markets in 2007 and the IESO stopped accruing -- in fact reversed accruals of interest income on this troubled paper.

So -- and I know that this is only a projected column.  It won't be equal to your exact 2007 results.  But if this 2007 projected column were to be prepared today, knowing full well the IESO has not accrued any interest on these notes from August of '07, what would this $4.2 million number turn into?  How much lower would it be?
Further submissions by Mr. Zacher:


MR. ZACHER:  I am going to try to answer some of these questions.  I don't want to butcher them.  So at the right point, I will turn it over to Mr. Leonard.

MR. RUPERT:  Sure, sure.

MR. ZACHER:  But my understanding is that that would be zero.

MR. RUPERT:  Zero.  And that would mean the accumulated operating surplus at the end of 2007 would be, like, 0.8, if -- something along that line?  Marginally under $1 million?

MR. ZACHER:  Yes, that's correct.

MR. RUPERT:  Thank you.

MR. ZACHER:  That is because the -- so the holdings of these asset-backed securities are in three buckets, and the portion of the holdings that relate to market, market interest, interest on real-time market interest, settlement prepayments, any losses in respect of those monies would be recognized against market-related interest income.  

So for this year -- and if losses were more than the amount shown for 2007, then it would be reflected against projected market-related interest for next year.

MR. RUPERT:  Yes.  Let me just confirm this, because this is where I'm finding I'm getting confused by the facts.  The $4.1 million number, or 4.2, is that the reversal, non-accrual of interest for all three buckets of the asset-backed commercial paper, or just the $23 million that relates to this application, if I could put it that way?

MR. ZACHER:  Mr. Leonard has told me that my time is up so he is going to...

[Laughter.]

MR. RUPERT:  Okay.
Submissions by Mr. Leonard:


MR. LEONARD:  Thanks.  I think what would be useful is if I did walk you through the 59-1/2 million that we do have invested, what buckets it sits in and what the treatment is of each.

MR. RUPERT:  Okay.

MR. LEONARD:  So we have 59-1/2 million dollars invested in these illiquid asset-backed commercial paper.  Thirty-five million of that is transmission rights investments, 1.4 million are corporate investments of the IESO, and 23.1 million are real-time energy market investments.

The transmission rights investments, as with all transmission rights dollars, are completely segregated in the transmission rights account.  So any gains on investments or any subsequent losses on investments remain entirely in those accounts.

MR. RUPERT:  Right.

MR. LEONARD:  So that $35 million is completely outside of anything you have seen in this proceeding.

MR. RUPERT:  Right.

MR. LEONARD:  The 1.4 million for the corporate investments is, as I say, corporate investments, and any subsequent deterioration in value or any gains on investments, if you turn to page 31, actually sit about seven lines down in terms of -- they're netted against our interest costs.

MR. RUPERT:  Okay.

MR. LEONARD:  So that is where you will see those.

I should say for 2007 we have taken a reserve against the million-four investment.  

The remaining amount, being the 23.1 in respect to the real-time markets, that is -- those investments and other investments that we have made in managing the cash of the real-time market, that is the market-related interest income.

MR. RUPERT:  All right.

MR. LEONARD:  And what we have done with that 4.2, the amount that the IESO recognized or ultimately receives under the market rules is the excess that sits in the settlement accounts at the end of the year, the excess monies.  Given the fact that we've got 23.1 million that is illiquid, it is our view that there are no excess monies.

So we did reverse any accrual of revenue that we had prior to that point.  And the recognition of no revenue in that area for 2007, it is not an estimate of us, or we are not making a judgment on what the value is of those asset-backed paper.  We're stating the fact that it is illiquid.  So there should be no revenue recognized, because nothing will flow.  That is what has transpired so far in 2007.

MR. RUPERT:  You mentioned that on the small holding that you called a corporate investment of 1.4 million, you had written that down by some amount.

What are you going to do in the financial statements you are going to release publicly in a couple of weeks on the $23.1 million?   As you know, there have been all kinds of different write-downs of different percentages by the holders of this paper.

What is the IESO planning to do in respect of this, on the 23.1 million?  If you took a write-down to 1.4, does that mean you are also taking a write-down on the 23.1?

MR. LEONARD:  No.  Because the monies sit in the real-time markets and the revenue that should be recognized by the IESO is that amount which will transfer from -- the ultimate residual amount will transfer to the IESO.  That's the amount we would recognize.

Because we don't expect to receive anything, or we didn't -- typically that would take place in January -- we didn't transfer anything.  There was no excess.  I guess we are not in the situation where we have to actually estimate the value.  We don't have to set up a reserve.  Effectively, we have recognized the fact that nothing is flowing over in 2007, so that will be zero.

Going forward, if it was to happen that we lost more than 4.2 million on the investment of the asset-backed commercial paper, we would never recognize a negative amount in any particular year.  We don't have the legal obligation to repay the marketplace for that amount.  We would recognize zero revenues, and over time, other investments of market-related funds would effectively pay for any losses.

MR. RUPERT:  This is the part I'm struggling with.  Let's just make up a number.  Let's say that you lose $5 million on this 23.1, the famous Montreal accord ultimately gets somewhere one of these years, and determine that you are going to lose all of the interest, plus your going to lose 5 million of principal.

MR. LEONARD:  That's correct.

MR. RUPERT:  Who bears the loss of the 5 million principal?  Are you saying it is market participants that are going to eat that?  Or will it come back, ultimately, through an application by the IESO for the usage fee?

MR. LEONARD:  For the corporate piece, it flows through.  The minute we recognize it, it flows through, as it has, and ultimately that will result in higher costs or lower revenues.

Any loss on that 23.1 million, ultimately it will flow through our financial results as a reduction in market-related interest income. And in the example you gave, if it landed up that we lost 5 million, all things being equal, it would effectively wipe out the IESO's accumulated surplus, the deferral account.

MR. RUPERT:  I'll take this in steps.  Although the percentages of write-downs vary, there is a pretty consistent record, coming through the fourth quarter of this year, that people have taken various hits.  OPG has written it down about 15 percent, I think, the paper they have.  Magna is 12 percent.  Others are higher; others are lower.

You're saying you are not taking any write-down on the $23 million in your 2007 accounts?  Is that what you just said?  Notwithstanding that the other holders of this papers have seemed to take various sized haircuts, you're not doing anything for your audited financial statements now?

MR. LEONARD:  Mr. Rupert, I am not stating that we aren't doing anything.

We aren't taking a provision against the value of those investments.  I would suggest we're in a unique situation where, because it is illiquid, it doesn't really matter.  When we look at it and say how much should we recognize for market-related interest income, we know nothing is going to transfer over to the corporate side of the -- to the IESO –-

MR. RUPERT:  No, I understand that.


MR. LEONARD:  So it is zero, and --

MR. RUPERT:  Here is what my question is getting to, and I am struggling with the facts.  You have applied for and been granted on an interim basis a fee reduction.  Fees are going down at the IESO.

At the same time as there is this very significant problem in this financial market, where you and others have not been paid interest for many months now, and the status of that is completely uncertain in the future even if there is an accord, there has been clear sentiment among many holders of this paper that whatever happens on this, it is not worth what it was.  So sort of two negative financial things: lack of accrual of interest, and at least, serious questions about the value of whatever is left over.  That's going to depend on this thing.  You have applied, I think, for your fee reduction on -- as I understand it -- the basis that it is smooth sailing, nothing has happened.  Nothing about this asset-backed commercial paper problem has influenced your fee application this year.

You have assumed this never happened, in fact.  Your interest income application for 2008, or your accumulated surplus at the end of '07, those are all assuming the markets were operating perfectly and never had a problem.  Is that a fair summary of how you put together the application?

MR. LEONARD:  I would submit that we're not making the application as though everything is smooth sailing, but we do make that application with the recognition that we do have an accumulated surplus of $5 million in an approved regulatory deferral account, for negative variances relative to our planned operating results, for any reason.  

And effectively, a $5 million reduction in value on those pieces of asset-backed commercial paper are slightly in excess of 20 percent.  I mean, we're not taking an estimate in making a write-down, but it kind of has the effect of doing that.

MR. RUPERT:  I am not advocating anything for your answer.  I just want to understand how this rolls into next year.

If this year is a fee reduction, and then as this year unfolds, 2008 becomes clear what the agreement on the asset-backed commercial paper will be and the IESO returns next year to say:  Look, we are now clear, we're clearly not collecting any of this interest at all, and secondly, we are going to take some hits.

Is that, in fact, going to be potentially reversing some of this fee reduction we have seen this year?  We have a fee reduction.  Are we just going to wait until we ultimately hear that there is no last chance of ever recovering any of this money, or not?  Is that the basis of this?

We assume a fee.  We assume a financial world that is the way it was, until such time as we -- really, when we lost the money, then we will come back and ask for more.  That is my question.  Are we going to get a dip in fee this year and an increase next year, because we're going to wait until next year until everything actually pans out, before we do anything?

MR. LEONARD:  I guess I would submit, no.

We don't know enough to bring before the Board something to the contrary of what has transpired so far.  

I mean, I don't believe we're in a position where, if we were to even make a change, that we could argue reasonably that there has been an impairment of -- I don't know -- in excess of 20 percent.

MR. RUPERT:  I am not arguing for an impairment.  I guess on the first instance, I would go back to this accrued interest.

This page 31, I take it, is -- was prepared without regard for what has transpired in the asset-backed commercial paper markets.  If this application had been made at a later date, after that had sunk in, we wouldn't be seeing the 2008 projected numbers the way they're sitting here on this page, I take it.

MR. LEONARD:  That's correct.

MR. RUPERT:  Yet we have got this nice, even, $5 million dollar accumulated operating surplus running up to 2010, when, in fact, I understand that really the numbers is essentially zero or close to zero in reality because of the accrued interest.


What I am hearing is it could possibly be worse if, in fact, you lose some principal on this, which nobody knows at this point what will happen on this point; right?


MR. LEONARD:  Partially correct.  It is correct that right now we are not carrying forward an accumulated surplus of 5 million anymore.  It is closer to zero.  But what we -- the lack of -- recognition of zero for market-related interest income isn't us simply just saying we're not going to get paid interest on this.


It is effectively mathematically working out to kind of, you know, a 15 to 20 percent haircut on these investments.  So it isn't just the interest.  I mean, that isn't how we are accounting for it.  It isn't how we should account for it, because it is market funds, but it has the same effect of assuming a 15 to 20 percent reduction in value of those investments.


So we haven't simply just reversed -- the reversal wasn't simply just the interest we earned on asset-backed commercial paper.  Outside of asset-backed commercial paper or this particular asset-backed commercial paper, we did earn 4.1 million of interest on other investments last year.


So should the asset-backed commercial paper lose 4.1 million in value, we've kind of got -- to use terms loosely, kind of got it covered off last year in recognizing zero in terms of revenue in that area.  Certainly we are carrying forward less of a surplus than we had projected at that time, but it is not the IESO's position that we would always be planning to maintain a $5 million surplus or replenish it, should it get below that level. 


We would submit that we're in a position where this really does represent the value and the validity of the IESO's need and utilization of a regulatory deferral account, that sometimes things happen that aren't foreseen, and this has served to buffer it.  Whether it buffers it entirely, we don't know as yet.


MR. RUPERT:  Sorry, I don't want to hold us up any more on this issue.  We'll move on, but just one last question.


If you had prepared your 2008 application with all of the knowledge about the Montreal accord and the asset-backed commercial paper that you have today and leaving aside the question of any further impairment write-downs, and if you were to also keep true to I think your policy of wanting to maintain a $5 million accumulated operating surplus -- okay, I will finish the question then you can -- would you be reducing fees this year?  


If you were wanting to maintain a $5 million operating surplus going forward over this six-year period, would you in fact have reduced fees this year, knowing full well that there is a significant amount of interest that will probably never be collected?


MR. ZACHER:  Before Mr. Leonard answers that, Mr. Rattray can correct me if I am wrong, but I don't believe there is a policy of maintaining a $5 million surplus.  The policy that has been approved by the board in the past is that if there is a surplus, that the IESO will retain $5 million and the balance will be rebated to market participants in the following year, based on their energy withdrawal.


MR. RUPERT:  Fair enough.


MR. ZACHER:  If there isn't one, there isn't one.


MR. RUPERT:  Fair enough.


MR. LEONARD:  So I think recognizing that it isn't our policy to keep 5 million, we wouldn't amend our application in terms of a fee.  We would just go forward with a much lower accumulated surplus.


MR. RUPERT:  Okay.  I think I have...


MR. LEONARD:  The one thing, Mr. Rupert, that may assist you is the interest that we're assuming isn't just in respect of these investments.  Even with $23.1 million of real-time energy funds tied up in this illiquid paper, for at least half of each month we're in a positive cash flow position for the markets.


We are still earning investment income, even aside from the fact that we've got this money tied up with asset-backed commercial paper.  So there is still -- the 5 million that you are seeing for 2008 budgeted, it doesn't entirely go away because we've got $23 million tied up.  The bulk of our investment return happens over that two- to four-day, or I suppose five- or six-day, depending on when Easter -- that settlement window where we are holding anywhere from 600 million to $1 billion.


So we still are earning investment income outside of this.


MR. RUPERT:  I understand.  I understand that.  Okay, I will leave that there.  Thank you.


MR. KAISER:  Mr. Zacher, I just have one other area, and that is -- this is the smart metering entity issue, the MDMR.  It is at page 50 of your business plan.


You say in the write-up in connection with this that:

"It is intended that the IESO's internal and contracted expenses will be recovered through regulatory mechanisms which will be independent of the IESO's current fee structure and the revenues derived from the wholesale market."


Then you go on to say:  

"All direct and incremental costs associated with the MDMR will be collected and charged separately from all other IESO costs that form part of the revenue requirement of the IESO usage fee."


So you show in 2007 an operating deficit of 6.5 million, and, in 2008, 12.3.  So you have an accumulated deficit at the end of this year of 18.8 million.


There is no fees in 2007.  It looks like there is a project fee of 4.8 million in 2008.


So my question is:  How are you paying the expenses incurred to date?  Somebody is paying these expenses.  You say the expenses are not in this fee application.  I take it that is your position?  None of the expenses associated with the smart meter entity are in this fee application; is that correct?

Further submissions by Mr. Zacher:


MR. ZACHER:  That's correct.  All of the costs that are caused as a result of smart metering activities, be they staff costs or capital costs, interest, et cetera, are all being tracked separately in a deferral account.


MR. KAISER:  How does that get paid?  Where does the money come from if there is no fee to date?


MR. LEONARD:  To date, it has either come through -- I'll say it has either come through lines of credit or corporate facilities, or where we're -- in instances where the remainder of our business actually has positive cash flows, that money is utilized to fund the smart metering, and those positive cash flows are paid a rate of interest equivalent to what it would have cost had we borrowed the money from the bank.


So all of the costs, whether it be capital or operating, whatever that balance is of outstanding monies spent on smart metering, there is interest being charged to that sitting in there.


MR. KAISER:  The interest that the SME is incurring, whether it is payable to the IESO or payable to some bank, none of that interest expense is in here?  It's all being kept somewhere else?


MR. LEONARD:  Well, none of the ultimate cost is flowing through here, but certainly the amount we would charge out and recover --


MR. KAISER:  You are recovering some interest?


MR. LEONARD:  We are recovery what we pay out.


MR. KAISER:  On your lendings?


MR. LEONARD:  Yes.


MR. KAISER:  You're lending money to this entity, I take it, to some degree?


MR. LEONARD:  Yes.  I mean, it is not a separate entity, but, yes, we are utilizing --


MR. KAISER:  Well, whatever it is.  Whatever this creature is, you're lending "it" money?


MR. LEONARD:  Yes, that's correct.


MR. KAISER:  And you're getting paid interest?


MR. LEONARD:  That's correct.


MR. KAISER:  And that interest would be in here, or not?  Those interest payments that you are receiving from "it", are they in here?


MR. LEONARD:  I mean, they would be, but because we show net interest costs as a net figure, we're getting the -- we're paying the bank X dollars.  We're collecting X from smart metering.  X minus X equals zero in terms of -- in this record.


MR. KAISER:  The borrowing costs that you are incurring to lend money to "it", those borrowing costs are not in here?


MR. LEONARD:  No.  All of those borrowing costs would be in smart metering.


MR. KAISER:  Okay.


MR. RUPERT:  If you were to set up two separate books for these entities, the big entity, the IESO - we're dealing with fees on here - would, if these projections are correct, end up showing the smart metering entity owes it 6-1/2 million dollars at the end of 2007, right, because the smart metering entity has no cash itself?  It is depending on the IESO.


So the IESO pays for all of the costs and charges interest on this thing, so there would in fact be an intra-company account of 6-1/2 million dollars?


MR. LEONARD:  Yes.  If we were to set up smart metering and non-smart metering balance sheets, yes.


MR. RUPERT:  The reason I ask that is -- I am maybe looking at the wrong stuff, but maybe going forward next year it will be important to really, really be clear on the distinction.  It does, I must tell you, get a bit confusing looking at the balance sheet, whether it is the balance sheet that relates solely to this case or whether there are some numbers floating around in it relating to the smart metering entity.  So you may have to make that clear.


MR. LEONARD:  Yes.


MR. KAISER:  Why wouldn't there be a balance sheet or income statement for the smart meter entity, or will there?


MR. LEONARD:  There may well be.  I guess the point, Mr. Chair, was that it is isn't a separate entity.  It is part of the IESO.  It may form part of a separate application.  That was something we had to weigh off.

What do we include here in terms of smart metering and what don't we?  If we include it, it may be confusing.  If we don't include it, it may be viewed as we're kind of hiding something.

Certainly what you're saying, Mr. Rupert, we take to heart, will be reflected.

MR. KAISER:  The 4.8 million fee that you are proposing for 2008, just as an aside, by the time we hit 2008, you have got an accumulated deficit of over 18 million.  Why is the fee only 4.8 million?

That won't cover the costs in 2008, which are 11.6, and it certainly won't cover the deficit that you have in 2007 of 6.5.

MR. LEONARD:  Mr. Chair, at this point this really is a placeholder, and it is based on -- 

MR. KAISER:  Right.  

MR. LEONARD:  -- assumptions of the fee structure that will ultimately be approved, with the expectation that the number of smart meters in the early stages of a sort of six-year life will be much lower than what it will be if he end. So, as you can see, by the time we get to 2010, it is starting to show what I will say is operating surplus, but over a six-year period, it is kind of a six-year break-even period.

MR. KAISER:  All right.  Thank you.

Mr. Millar, do you have anything?

MR. MILLAR:  No, Mr. Chair.

MR. KAISER:  Any of the other parties have any questions of this Panel?

MR. RUPERT:  Mr. Ainslie, since you had been keen, I think, to refer to a particular issue earlier, did you still want to talk about that?
Further submissions by Mr. Ainslie:


MR. AINSLIE:  I am happy to.  Does the Panel wish to raise any other items that -- okay.

We had an invitation in the settlement conference to visit with the folks at IESO in an area that I will describe as customer service.

This item has come up to some extent cumulatively over the course of the last five months, in the time that I have been with the Energy Probe.  In numerous applications in rate cases and fees cases, applicants are making large claims about consumer satisfaction.  And Energy Probe, as you know, is a representative on the question of consumer satisfaction.

In, say, three -- taking a figure out of the air -- of the cases where we have asked for evidence of consumer satisfaction, applicants have been able to provide us some evidence.  In two of those cases, the evidence has been, at least, that we're doing nothing.

So in effect, the evidence is that we have no consumer satisfaction surveys that demonstrate that there is high satisfaction.

One of the cases provided evidence of consumer satisfaction, although provided the evidence unfortunately late for us in the Technical Conference, and so we pursued this, and that applicant of course is the IESO, here today.

We pulled down their consumer satisfaction survey from their website and reviewed it, and were invited by members here, today, to go visit with folks at IESO on the details of this survey, because we had demonstrated to them or indicated to them that we were not satisfied with the quality of the research.  Indeed, the quality of the research, in our view, was extremely poor.

We then visited with the folks as IESO last Monday in the afternoon, and presented them with a document which I can provide to the Panel, if you wish to see it.

MR. KAISER:  What does the document say?

MR. AINSLIE:  It is a three-page critique of the customer satisfaction survey.

MR. KAISER:  Mr. Zacher, do you have any objection if the Board looks at this?

MR. AINSLIE:  Members here from IESO haven't necessarily seen it.  Mr. Ingram perhaps has, because his subordinates -- I guess I will call them subordinates -- have indeed seen it.

MR. KAISER:  Does this relate to any of the issues in this proceeding, specifically?

MR. AINSLIE:  Yes, on benchmarking.

MR. KAISER:  Fair enough.

MR. AINSLIE:  It is specifically related to our reservation in 4.1.

MR. KAISER:  All right, I understand.

MR. MILLAR:  Mr. Chair, if I could just make a comment.  I am not necessarily objecting to this, but I think we should be careful here.  A settlement conference allows parties to agree with the applicant, take no position, or object.

Mr. Ainslie, on this particular issue, has taken no position.  So I think we should be -- I am not sure if he is changing his position, but you either take no position or you object.  If this is an objection, then I take it he seeks to withdraw from the settlement agreement, and that's not something I had contemplated before.  I haven't seen this document.  Maybe it is nothing of the sort, and maybe it is some commentary that is –-


MR. KAISER:  Let's see if Mr. Zacher has any opposition to it first.

MR. AINSLIE:  I am merely responding to --

MR. ZACHER:  I don't have objection to hearing more, a little bit more, other than to say it doesn't fit within one of the issues on the issues list.

Benchmarking is about comparing the costs of the IESO to other ISOs.  The customer-survey issue that Mr. Ainslie is talking about doesn't fall within that issue.

MR. KAISER:  Mr. Millar, why don't we have a look at it and we will see where we go from there?

MR. MILLAR:  Do you have copies, Mr. Ainslie?

MR. AINSLIE:  Yes.  I have two copies.  How shall we do this?

MR. MILLAR:  Perhaps we will give it to the Panel, maybe one to Mr. Zacher if he doesn't have one, and one to the -- well, actually maybe one to me and one to the Panel.  I will make some copies.

MR. AINSLIE:  You're going to make some copies?

MR. MILLAR:  Yes, I can make copies and circulate them.  Should we give that an exhibit number, Mr. Chair, or should we wait until the parties have -- I am not sure if there will be an objection.  Mr. Zacher is only looking at it for the first time.

MR. KAISER:  Let's wait until everyone's had a chance to look at it.

MR. RUPERT:  Mr. Ainslie, does this attempt to illustrate why you took no position on this issue, or as Mr. Millar suggested, are you in fact changing your position?  Whether or not -- Mr. Zacher doesn't think it fits in benchmarking -- whether or not it does, are you changing your position now?

MR. AINSLIE:  No.  I am for the most part responding to your enquiry, and I am attempting to explain our reservations.
Further submissions by Mr. Zacher:


MR. ZACHER:  If I may just add one point here.  The settlement conference is without prejudice, so it is not appropriate to get into what exactly was discussed.

Our position on this issue is that it clearly is not an issue that fell within the issues list.  A draft issues list was prepared by the Board initially.  Parties had an opportunity to object to that issues list, to request that additional issues be added.  Energy Probe was one of the two intervenors that delivered written submissions.  They didn't ask at this time that this issue be added.  It absolutely is not part of benchmarking.


The benchmarking issue, which has been the subject of this proceeding for the last few years, has to do with FERC-mandated benchmarking analysis amongst various ISOs, which the IESO has agreed to be a part of, and the results of that survey has been disclosed as part of this application.  This customer-survey issue is simply not relevant.  It is not part of the issues list.

That being said, Mr. Ainslie did raise objections to the nature of the customer survey which the IESO has done.  The IESO has done a customer survey each and every year for the last six years.

The nature of that survey, the results of that survey are publicized, and they're also presented and feedback is solicited through the stakeholdering process, particularly through the stakeholder advisory process.

To the best of our knowledge, Energy Probe has never participated in that process, has never sought to provide any input on this.  And so what we simply suggested to Mr. Ainslie is that if Energy Probe does have views on the customer survey, the nature of the survey, the company that was selected to do the survey, then the IESO welcomes that input, and that was the genesis for the meeting that was arranged between Mr. Ainslie and the appropriate people at the IESO.

But it really -- not only is it not an issue that falls within the issues list and is relevant for this proceeding, but it is not relevant, directly relevant for the purposes of any fees proceeding.  It has to do with the IESO general processes, and there are other fora to address those things as opposed to before this Panel as part of a fees case hearing.

MR. KAISER:  Why wouldn't it be -- I take your point that it is not on today's issues list or this proceeding's issues list.  Why wouldn't it be relevant in a future proceeding?  Because it is not a cost item?


MR. ZACHER:  Correct.


As an example, there was a supplementary decision that came out of last year's fees application.  It had to do with the IESO's establishment of a consumer forum, which is a separate stakeholdering process for consumers.


There was one intervenor that objected to the establishment of that forum, and this Board found that it was within the IESO's mandate to set up what stakeholdering process it thought was appropriate and it wasn't for the Board to second-guess the IESO on that.


In the same way, I suggest it is not within the Board's jurisdiction to look into the manner in which the IESO carries out customer surveys, save and except for whether the costs are reasonable.


I take it that is not Mr. Ainslie's objection.


MR. KAISER:  Remind me.  I can recall some of these cases where your client has given undertakings to do certain studies, and so on, to satisfy the different intervenors, even though those didn't relate to any of the particular cost items that were issued.  In fact, I think there might have even been a dissent in one of those cases with respect to that.


So these matters have been dealt with in these cases, even though they may not be budget items or cost items, these issues of concern.


MR. ZACHER:  I don't disagree.


MR. KAISER:  It may have been a means of buying support for a settlement agreement.  They have been dealt with and approved by the Board.


MR. AINSLIE:  Mr. Chair, may I respond?


MR. KAISER:  Could you just give us a second to look at this before you proceed, Mr. Ainslie, just so we...


All right, Mr. Ainslie, please proceed.


MR. AINSLIE:  I guess it is our contention that indeed, and we expressed this in the settlement conference, that at least broadly construed, the customer service issue fits under the rubric of benchmarking and reliability.


If the applicant is going to make claims on high satisfaction, then that surely has an impact for an interpretation of costs.  I guess that is our view, that ultimately a cost interpretation is characterized, to some extent, by the degree of satisfaction of customers or clients.


If those -- if that representation on customer satisfaction is improperly expressed, then that is an issue for us as an intervenor.


MR. KAISER:  Well, I suppose, to put it simply, it probably costs something to do these surveys and those costs are in this application.


MR. AINSLIE:  It also has an impact, Mr. Chairman, when you say these costs are fine, and part of the reason for the legitimacy of these costs are because our customers are satisfied, because we're now --


MR. KAISER:  What is your ultimate position, here, Mr. Ainslie?  Do you think this survey has to be done differently?  Is that your point?


MR. AINSLIE:  In the settlement conference we requested, merely, that the applicant review its procedures and methods toward its customer surveys.  That is all we asked for, is a review.  We left it in their hands, so we wouldn't micro-manage, how that review was to be undertaken.


I then, as I indicated, had a visit a couple of days ago -- and, frankly, this document before you was dismissed out of hand as being improper and incomplete and not acceptable to members of IESO, the subordinates of Mr. Ingram.


So this has challenged us even more, that, frankly, in the broadest sense, the stakeholdering process is just not working; that is, the stakeholder advisory committee process.


Since we were specifically referred to go to Mr. Ingram's subordinates to address this issue, you know, inside the IESO, we took up the challenge - we were somewhat skeptical - and gave it our best effort.  And here we are, a couple of days later, being able to talk to you and to press further on this issue, because we think that it is not only an issue for this particular applicant, but, frankly, for others, and we think the Board ought to take cognizance of this problem.


MR. KAISER:  Outside of taking cognizance of the problem -- the problem, I take it, is that you say that the IESO survey process with respect to customer satisfaction is deficient?


MR. AINSLIE:  Indeed, yes, we do.


MR. KAISER:  And needs to be fixed?


MR. AINSLIE:  Yes.


MR. KAISER:  Is it satisfactory to your client if they undertake to review this process and report back next year?  Does that help you?


MR. AINSLIE:  Yes, that's fine.  That's all we asked for initially.


MR. KAISER:  Mr. Zacher, can you do that?  Mr. Ainslie would like you to review your processes with respect to these surveys.  He says they're deficient and - I am putting words in his mouth - a waste of money, ought not to be paid for by the people that pay your fees.  He is asking you to review them.


Can you review and consider his comments and deal with that next year?


MR. ZACHER:  Mr. Chair, I object strenuously to any kind of -- any such undertaking as part of this fees application.  It is irrelevant; not on the issues list.


MR. KAISER:  Well, he is just going to bring it back next year, and next year he will put it on the list.  He will say it is a cost that you are incurring and costs ought to be incurred prudently, or something like that.  I mean, we recognize it is not on the issues list.  We are just trying to be practical here.


MR. ZACHER:  It is not on the issues list.  It is not relevant.  It is something that Mr. Ainslie has an opportunity to pursue through the IESO stakeholdering process and other processes for the balance of this year.


Energy Probe hasn't provided any input on this issue through those processes in the past.  This is something that is done every year.  It goes through this act.  It is presented to other people of this act.  They have an opportunity to provide input.


Those processes ought, in my submission, Mr. Chair, to be tried first.  If Mr. Ainslie's client doesn't get satisfaction through the balance of this year going through those processes, he can then seek to properly make it an issue for the Panel in this proceeding next year.


The hope is that it is something that will be satisfied through those processes.  But, in my submission, he ought not to be able to bootstrap it onto this application, having not been on the issues list in the first place and having taken no position on this matter at the settlement conference.


MR. KAISER:  Does that help you, at all, Mr. Ainslie?  What I hear Mr. Zacher saying is that there is a process, that you can, in effect, engage in a review of their survey, and obviously if you are not satisfied it can be dealt with.  Nothing much is going to happen this year, anyway, given the fact that, you would acknowledge, it is not on the issues list.

Further submissions by Mr. Ainslie:


MR. AINSLIE:  I guess I expressed the opinion it does fit broadly.  If that is not accepted, then fine.


No, I don't, on the matter of the bona fides of the stakeholdering process.  Let me express today in emphatic terms that on the first round of our attempt to express our views on this, that first round was a complete failure --


MR. KAISER:  When did round one occur?


MR. AINSLIE:  The afternoon of March 17th, just earlier this week --


MR. KAISER:  I see.


MR. AINSLIE:  -- where we presented this document and were basically ushered out of their offices within five minutes.  They simply said, Well, we disagree, and that is it.  So much for the stakeholdering process.


MR. KAISER:  It doesn't sound very nice.


MR. AINSLIE:  Not very nice at all.


MR. KAISER:  Mr. Zacher?  I take it you are telling us that when you offered, as you did a moment ago, that we need not be concerned about this, there is a process that your client will be engaged with Energy Probe on this matter over the next year, that that's a real process?  We don't need to spend more time on it now?


MR. ZACHER:  It is absolutely a real process and, as I indicated, there is an established process through the stakeholder advisory committee.  In addition to that process, we did invite, at the conclusion of the settlement conference, Mr. Ainslie to come and meet with certain people at the IESO.


He indicated that that meeting took place earlier this week.  I don't know, because I wasn't there, whether Mr. Ainslie's characterization of the facts of that meeting are correct.  I have -- I am dubious that they are, but I don't think that this is the place to start debating what happened or didn't happen at that meeting.


But I can assure you, Mr. Chair, that it is absolutely a genuine process and that the IESO will consider Energy Probe's input in good faith and reasonably, like they will of any other stakeholder.

MR. KAISER:  All right.  Thank you.

MR. AINSLIE:  May I respond?

MR. KAISER:  Yes.

MR. AINSLIE:  Well, two points here.  I did meet with the director of external relations, who could be regarded as a senior executive --

MR. KAISER:  I don't think we want to go into this meeting.  It is not fair.  Mr. Zacher wasn't there.  We weren't there --

MR. AINSLIE:  Then let me move on --

MR. KAISER:  I think the best that can be said is that Mr. Zacher has acknowledged that there is a process that you will be able to participate in.  He says it is a meaningful process.  Whatever happened in the past, we really don't care.

It's too late in the day for us to deal with it as part of this case.  It wasn't raised at the settlement agreement.  We understand your concerns.  They're legitimate concerns.  They can be dealt with in the future.

Mr. Millar, do you have anything to add on this?
Submissions by Mr. Millar:


MR. MILLAR:  Well, Mr. Chair, this is a hearing of the settlement proposal, of course. 

MR. KAISER:  Yes.

MR. MILLAR:  And if this does fall under section 4 -- I know Mr. Ainslie is really responding to your questions, but it is not open for him to ask for an additional condition if he didn't put it in, in the original documents.  So unless he has the Board's permission to withdraw from the settlement agreement, he can't ask for that.  In fairness to him, I think he was responding to your questions, so he wasn't necessarily asking you to do that.

It seems to me that the issue before you today is the settlement agreement, and that can't be asked for as part of the settlement agreement now.  So perhaps we should --

MR. KAISER:  Well, I don't think Mr. Ainslie is asking to set aside the settlement agreement in any respect, are you?

MR. AINSLIE:  No, we --

MR. KAISER:  You just want to be assured that there is a process for dealing with this going forward?

MR. AINSLIE:  And frankly, our first experience on the first round has not worked.

MR. KAISER:  No, I understand it has not been helpful, you say.  But Mr. Zacher assures the Board that there is a meaningful process and it will unfold; and if it doesn't, then you can come back and tell us about it.  And we will deal with it.  Is that satisfactory?

MR. AINSLIE:  I accept your comment.

MR. KAISER:  Anything else, Mr. Millar?

MR. MILLAR:  Just so we can reassess where we are, I guess Mr. Zacher is going to be filing something on behalf of the IESO with relation to the day-ahead market.

In terms of next steps, I understand something is going to be filed on that.

MR. KAISER:  The approval process.

MR. ZACHER:  I am going to file, I think it is called Stakeholder Engagement Plan 21, which lays out all of the steps of the day-ahead process.

MR. MILLAR:  I take it we will be adjourned for today, and then once the Board receives that, we will issue further direction?

MR. KAISER:  Yes.  Why don't you reserve an exhibit number for that?

MR. MILLAR:  Very well, we will call it K, S for settlement proceeding, 1.1.
EXHIBIT NO. KS 1.1: STAKEHOLDER ENGAGEMENT PLAN 21 AND RELATED MATERIALS

MR. AINSLIE:  That's this document?

MR. KAISER:  No.  No.  That is Mr. Zacher's document.  We are not going to mark this at this time, Mr. Ainslie.  I don't think it is helpful.  Let's just see if we can move ahead in a more cooperative spirit.

MR. MILLAR:  Mr. Zacher, for the court reporter's benefit, what we will call KS 1.1?

MR. ZACHER:  Stakeholder Engagement Plan 21 and related materials.  If there is anything else that is specifically relevant, I will include that.

MR. KAISER:  Thank you.
--- Whereupon the hearing adjourned at 11:02 a.m.
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