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Ontario Energy Board Staff Draft Affiliate Relationships Code

NOTE: Comments are included within the text of the draft Code as bold typeface. These will not
be included in the final Code, but are for discussion purposes only.

GENERAL COMMENTS

Aird & Berlisnotesthat the Code appears overly restrictive and prescriptive, and may
create unduly onerous and unfair obligations on municipal electric corporations. The
standards also are difficult to understand. Depending on how the Codeisinterpreted, it
may practically prevent the permitted activities of municipal electric corporations and their
affiliates as set out in subsection 73(1) of the Act.

Aird & Berlis, Borden & Elliott on behalf of Oakville Hydro, the M EA and Port Hope
Hydro suggest that there should be a differentiation between utilitiesby size asthe
requirements may be prohibitively onerousfor small utilities and the consequences of non-
conformance are minimal. In some cases, the imposition of some requirements and
conditions on smaller utilitieswill result in additional administrative and regulatory
burden, and will lead to inefficiencies and the impairment of the delivery of servicesand
products. A more effective application of the Code may beto establish size or dollar
threshold levelsthat would trigger their application with respect to particular utilities. For
example, Port Hope Hydro suggests that there should be a general relaxation of the Code to
those utilitieswho have an employee base (full-time, part-time, contract, etc.) of under 40
peoplein total. Utilitieslocated in remote areas also should be given concessionsin this
regard. The MEA estimatesthat the physical and employee separation requirements
should not apply to utilities other than the 30 largest. The proposed code likely will affect
existing arrangements, especially shared plant and services between electrical and other
public utilities. At thevery least, current relationships should berecognized in therules,

Alliance Gas béelievesthat the purpose of the Codeis not only to establish the framework
under which electric utilitiesand their affiliates operate, but also the circumstances under
which an affiliateis created. Alliance also contendsthat the Code is meaninglessif it isnot
binding on the affiliate as well asthe utility. The phrasing of the Code does not addressthe
obligations of the affiliate, which could lead to problemsin the enforcement or investigation
of the Code. Alliancerefersto section 70(2)(f) of the Act that requires maintaining separate
businessrecordsfor organizational units, and contendsthat this section should be
interpreted to mean that the affiliate should be subject to the Code as well.

Bélleville Utilities Commission, Borden & Elliott on behalf of Oakville Hydro, the Hydro-
Electric Commission of the City of Nepean, the MEA, Ontario Hydro Generation (OPG),
Ottawa Staff and Port Hope Hydro believe that there should be a transition period and/or
some softening of the Code for a utility to set up a competitive utility. Perhapsan initial
mode would be financial separation (asin a PUC environment for water and electricity)
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with which existing municipal electric utilities have good experience. Thistranstion period
could implement the Code in timed stages, or with respect to class and type of utility. For
example, there could be a transition period of at least two years after incorporation during
which the wires businesses would be permitted to participate in some competitive
businesses, possibly kept at a certain size. Thiswould permit the Board of Directorsto
assess the value of the various businesses to shareholders and to deal with issuesrelated to
the Codein a consultative and educational process. OPG suggestsa grace period, as
opposed to grandfathering, to allow MEUsto come into compliance with the Affiliate Code.
Nepean notesthat the absence of such an approach will guaranteethat few, if any MEUS,
ever participate in offering competitive services.

Bennett Jones on behalf of Electrical Contractors Association of Ontario (ECAO) notes
that, on the whole, the draft Code isreasonably effective, well-written and balanced. It
demonstrates an appreciation of the overarching and sometimes conflicting interests of
participants, consumersand ratepayersin therestructured electricity marketplace. With
appropriate fine-tuning, the draft Code could be suitably improved and refined so asto
benefit all Ontarians.

Borden & Elliot on behalf of Oakville Hydro, Clarington, Enron, Hydro Guelph, the
Hydro-Electric Commission of the City of Nepean, the MEA, Oshawa PUC, Sault Ste.
Marie PUC, UtilitiesKingston and Woodstock PUC convey concerns regarding timing and
process. Thereisinsufficient timefor athorough examination, consideration and response
tothe Code. Given the profound importance of the issuesinvolved, the MEA feelsthat a
more formal proceeding or hearing on these issues may be necessary. The MEA requests
that its members and other participants be afforded moretime for input and that
subsequent process and/or process options be clearly outlined by the Board.

Borden & Elliot on behalf of Oakville Hydro notesthat Oakville Hydro provides a variety
of servicesin the Halton region in addition to the distribution of electricity:

. meter reading, billing, collection and call center servicesto the Region of Halton for
itswater and waste water services, and
. street lighting servicesto the Town of Oakville, which includes design, maintenance

and call center service.
The future of these mutually beneficial, cost-effective and efficient arrangements are called
into question by this Code.

Bracebridge Hydro-Electric Commission notesthat the Code, asit stands, would be
detrimental to the cost effective and efficient approach Bracebridge usesfor its generation
operations, which provides approximately 20 percent of itselectrical supply to customers.
Bracebridge believesthat all generation should be grandfathered for each utility dueto the
fact that each Council and Commission had the foresight and ingenuity to construct their
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own generation. These decisonswere made over 100 year s ago, and now that benefit isin
jeopardy because of the way competition isbeing set up.

Brantford Hydro notesthat theinference of the Code isthat the distributor isthe lead
agency and hasits own staff, thusthere would be a significant firewall to theretail affiliate.
In Brantford, the City Council recently dissolved the elected Commission, appointed a new
commission and took all hydro staff into the City as employees. The original Hydro, now
City, employees are leased back to the Commission as staff.

Brockville PUC notesthat therightsand responsibilities of a distributor to make a profit
should not be unduly hampered by regulation. It isanticipated that a distributor will be
able to continue to have a full business function to promote the use of electrical energy, to
bill customersand retailers, to collect accounts, construct and maintain plant and respond
to customer inquiries, while making a profit for the shareholder. Asit is, the Code makes
the possibility of a stand-alone retail affiliate unlikely for small and medium MEUSs.
Optionsfor cooperative actions and partnershipsmay assist in the development of a retail
company without cross-subsidization.

Enbridge Consumers Gas commendsthe Board for the level playing field that this Code
will help to achieve between gas and electricity distribution utilities, aswell as between
marketersand retail affiliates of electricity distribution utilities. Enbridge feelsthat the
Codeispractical and workable, and strikes a balance that will promote a competitive
market. Enbridge also notesthat Cornwall Electric should be exempt by regulation from a
number of sections of the Act. If exempted from section 80 of the Act, Cornwall Electric
would continue to share services and employees with those involved in the operation of a
small amount of generation.

Enbridge, Ontario Hydro Services Corporation (OHSC) and Scott & Aylen on behalf of
Ottawa Hydro cautionsthe Board from making exemptions based on the size of a utility.
Thisdistinction will be arbitrary and most likely will dictate whether a distributor creates
an affiliate at all. A level playing field should be created for all utilitiesand energy
marketers and not beimpacted dueto size. Enbridge and Scott & Aylen notethat the
policy objective of the government isto rationalize the number of utilities and encourage
amalgamationsin order to achieve more efficient operation of distribution utilities.
Therefore, spending time assessing and debating applicability of the Code based on a
utility’ ssizeisnot productive.

“G6" (Outerbridge Miller on behalf of Hydro Mississauga, London Hydro, Oshawa PUC,
Sarnia Hydro, St. Catharines Hydro and Whitby Hydro) notesthat a formal presentation
by Board staff regarding how these codes would be implemented at an operational level
would be very valuable.
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G6 also notesthat the Code in conjunction with the Standard Supply Service Code
attemptsto eliminate any perceived advantage associated with a retail company providing
the standard supply service on behalf of a distribution company. Although laudable, these
objectivesare not practical and will result in increased costs, lost opportunitiesto achieve
efficiencies, and diminished tax payer valuein existing municipal electric utilities. In ther
opinion, the constraints which the draft Code seeksto place on retail companies are
ineffective, arein contradiction to the principles of the Electricity Act, 1998, and fail to
achieve the stated objectives at the operational level.

Gloucester Hydro voices general disappointment that this Code does not allow for any
transition period for the distributorsto get their affiliate energy company up and operating
before they are completely separated. The Code will put the affiliate at a severe
disadvantage in raising start-up capital from any source other than through municipal
guarantees.

Granite Power notesthat the timetable to achieve conformity with the Code may take
several years, and compliance will be very difficult and costly. For distributorsthat already
are corporations, there should be a different timeframe than for MEUs dueto the
complexity of theissuesthat must be resolved before compliance can be achieved.

The Hydro-Electric Commission of the City of Nepean (Nepean HEC) notesthat it has
some businesses, such asrental water heatersand streetlighting, that make up a very small
part of the utilities businesses and could not justify the setting up of separate corporations.
The Code, aswritten, would force utilities out of all such activities. Furthermore, it is
possible that no private enterprise will come forward to provide these servicesin some
areas of the province.

The Nepean HEC notesthat very few, if any, MEUswould be ableto participatein any
competitive businesses given therestrictionsin the Code. An MEU could not set up a
competitive affiliate without sharing, at least during a transition period, a common location
and operating officerswith the wiresbusiness. Nepean does not advocate cross-
subsidization, only that it be allowed to allocate costs on a fair and appropriate basisfor
someinterim period. Nepean hopesand truststhat it isnot the intent of the Board to
prevent M EUs from participating in some competitive markets as envisoned by Bill 35, but
that would be theresult of this Code.

The MEA notesthat the Codeisextremely rigorousin attempting to avoid any kind of
utility affiliate relationship benefit. Asa consequence, it can be questioned if this degree of
rigor isnecessary and if it isimplemented, what effect will it have on the electricity market
and what benefitswill flow to consumers. For other than the largest M EUS, the degree of
separation required for competitive electricity affiliates will virtually eliminate their ability
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to staff and establish a fledgling business, resulting in fewer choicesfor consumers.

The MEA and Sault Ste. Marie PUC notethat it isunclear how a water utility fallsunder
thisCode. The MEA submitsthat the degree of separation in the Code is not necessary for
affiliates that provide services such aswater system operation, utility line services, tree
trimming, etc. aslong asthe financial rules are followed. Implementation of the Code as
written likely will result in the loss of significant economies both for the utility and the
recipient of the affiliate services.

John S. M cGee on behalf of the Federation of Ontario Cottages Association, notesthat the
Code does not mention therole of a holding company, which iscentral to the whole issue of
affiliaterelations. A number of MEUs already operate other municipal services such as
water, transit, parks, gasdistribution, etc. Services have been shared for many yearsand it
isnot clear whether the Codeisintended to apply to theserelations. About 15 MEUsown
generation facilities which will have to be moved to an unregulated affiliate. Some M EUs
also have engaged in other competitive activities such as appliance sales and rental, district
heating plants, fiber optic systems, cogeneration plantsand electrical contracting services.
Many recently have invested in an energy procurement company, Ener Connect, and in
other cooperative ventures. It isevident that no incorporated M EU affiliates exist at the
present time, so it isimportant to get theright rules established for their formation. The
bottom lineisthat captive customers of regulated monopolies need firm protection from
risky investments. Any competitive risky investments must be entered into by the
competitive affiliate, not the utility. In that way, a competitive affiliate’s ownerstake all
therisksand rewards.

OPG notesthe Board’sdesire for symmetry in the gas and electricity industries but notes
oneimportant difference: section 1.5 of the Code for gas affiliates provides that
Undertakings between the LGIC and gas utilities or their affiliates prevail over the
proposed Gas Affiliate Relationships Code. To the extent Undertakingsare more
permissive than the proposed Codes, then gas utilitiesand their affiliates could have a
competitive advantage over market participantsin the electricity industry. OPG
recommendsthat the Board attempt to maintain alevel playing field between the two
industries by ensuring that any latitude accorded gas utilitiesis correspondingly reflected
in the Affiliate Relationships Code for the electricity industry.

OHSC notesthat the électricity industry is still in the early stages of restructuring. While
thereisa benefit in scoping out therules, many initiatives required to have open accessare
inter-related and are all in their formative stages. While a Code can be developed now,
given thelimited understanding of market rules, settlement procedures, etc., changes may
require substantial rewrites of the codein the future.
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OrilliaWater, Light & Power Commission notethat it has embedded generation and
recently installed state-of-the-art fibre optic based data communications system that not
only meetsits own needs, but also hasallowed it to market excess capacity to local business
usersto foster local economic development. It isclear that generation and
telecommunications will become non-regulated affiliates of the regulated Wires business
and must adhereto the Code. However, the Code appearsto have been written to address
the concern of avoiding cross-subsidization between the distributor and the competitive
retail affiliate, and to prevent preferential access by the competitive electricity affiliatesto
services of thedistributor. For Orillia, significant additional costs and inefficiencies would
beimposed if the existing relationship between distribution and generation, which hasa
single Control Centre, a single SCADA system and one employee who splits histime, are
not allowed. Requirementsrelating to clause 2.2.1, customer information and transfer
pricing should not be applied to thisrelationship. Furthermore, increased costs would be
created due to employees who are members of the Generation Department and also work
on substations of the distribution department. Therelationship between generation and
digtribution isnot the same “ kettle of fish” asa relationship between a distributor and a
retail affiliate. Other distributorswith embedded generation share thisconcern. Shared
personnel and services should be allowed under a Services Agreement to prevent any
inappropriate financial cross-subsidization of the generation affiliate.

Ottawa Staff notesthat at first reading, the Standardsin the Code appear to be
understandable. However, when they attempted to apply the standardsto a reorganized
Ottawa Hydro, it became obviousthat there was not a common under standing amongst
senior staff, indicating some ambiguity. While not a long document, the interaction
between some of the sections can be complex. Perhaps much of thisambiguity could be
removed by providing in a companion document an explanation of the intent of the clause
together with some examples.

Ottawa Staff notesthat asthe market opensand all these Codes come into effect, there will
be sufficient customer enquiriesto overload most utility Call Centres. The possibility for
negative impact from frustrated customersis significant.

Scott & Aylen on behalf of Ottawa Hydro believe that a number of provisonsin the draft
Code need to be tempered, having regard to the principal purpose and concernswhich the
Code attemptsto address. Thedifficult question to answer ishow far the Codes ought to
go in constraining the activitiesin which the utility can engage. Scott & Aylen submit that
aslong as activities of a utility fall within the ambit of transmitting or distributing
electricity, such activities should not be constrained by the Codesunlessthey arelikely to
impair competition or harm the utility. With respect to providing servicesto other utilities,
the Code does not appear to prevent this so long asthe regulated rates charged to Ottawa
Hydro customers are derived on a basiswhich assignsthe fully allocated costs of providing
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such servicesto those utilities. Board staff should confirm that thisinterpretation is
correct.

Pembroke Hydro notesthat affiliate small generation and load management programs are
an asset to the province of Ontario, yet the Code discourages efficiency and local
employment.

Port Hope Hydro notesthat aspects of the Code are very broad and non-definitive. Where
certain performance or standards come into play, the Code should identify what these
indicatorsare.

Port Hope Hydro suggests that existing relationships and arrangements between regulated
distribution companies should be grandfathered aslong asthe practices are essentially a
rationalization of servicesonly and not a “ money-making” enterprise.

Renfrew Hydro notesthat municipal generation currently derivesitsrevenue from the
avoided cost of purchasing electricity from Ontario Hydro. Thiswill change with the
introduction of the new marketplace, and it is paramount that Renfrew’s ability to adapt
not be hindered. It asksthat the Board not be blinded by the drive to achieve open
competition for the big fellows whileignoring and destroying the flexibility and efficiencies
that small utilities have achieved.

Peterborough PUC notesthat Minister Jim Wilson said, last summer, that essentially
employees would continueto work asthey havein the past. Therewould be a requirement
for accurate and honest accounting of costs for employees performing multiple duties, but
therewould not be a requirement for job separation. Thisdoesnot seem to betheintent of
the Code.

Terrace Bay Hydro Electric Commission understood the choices of legidation to bethat a
municipality could wholly own both the utility and affiliate, and that the source of standard
supply could be either the utility, the affiliate or athird party. The Code makesit
impossible to own a wholly owned affiliate and to achieve efficienciesin other areas such as
joint billing, thereby making the company less efficient and increasing the price of power.
It istheir preferencethat a municipality could separately own and operate both the utility
and an affiliatein order to serveitscommunity.

TransCanada supportsthe principle of “ solid” separation between the utility and its
affiliates, and is pleased that the Board has proposed the strong separation measures
contained in the Code. With some modificationsfor practical reasons, it believesthat these
codeswill form the basisfor a truly competitive marketplace at theretail level.
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Utilities Kingston operates as fully integrated utilities, most of which comprises
“monopoly” businesses, electric wires and gas, water and wastewater pipes. It alsois
engaged in gas appliance servicing and gas hot water tank rental programs. This Code
serioudly imperilsits ability to manage these functionsjointly in a cost effective manner.

Whitby Hydro is concerned that the effect of the Affiliate Relationships Code and the
Standard Supply Service Code isthat competition in local marketswill be unduly
restrained. The market will lose some of the considerable customer benefit that would
derive from healthy and competitive municipal utility retail affiliates across Ontario. As
thriving utility affiliatesarein itsopinion, an important part of a comprehensive response
to theindustry’sfinancial situation, it urgesthe Board to rethink the code provisions
concerned.

1. GENERAL AND ADMINISTRATIVE PROVISIONS
1.1 Purpose of this Code

The purpose of the Affiliate Relationships Code is to set out the standards and
conditions for the interaction between electricity distributors or transmitters and their
respective affiliated companies. The principal objectives of the Code are to enhance
the development of a competitive market while saving ratepayers harmless from the
actions of network service providers with respect to any dealings with their affiliates.
The standards established in the Code are intended to:

OHSC and Toronto Hydro note that “ network service providers’ isnot defined and
suggest that thereferenceto * network service providers’ should be replaced with
“transmittersand distributors.”

. minimize the potential for cross-subsidization of competitive or non-
monopoly activities by distributors or transmitters; and

Brockville PUC notesthat regulation of the affiliate seemsto limit the power of a company
based on the need to regulate to ensurethat thereisno cross-subsidies. Perhapsthis should
bereviewed further to determineif thereisnot a better way of achieving the objective
without limiting the ability of the retail company to market.

Granite Power notesthat the Board makes a very strong statement that cross-subsidization

isvery bad and it must be stopped. Granite Power notesthat it has been very good for its
customers, and that although it can be abused, that isnot alwaysthe case.
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The Public Interest Advocacy Centre (PIAC) / Ontario Coalition Against Poverty (OCAP)
note that theterm “ minimize” presentsto feeblea goal. While“ eliminate’” may betoo
optimistic, the use of theterm “ minimize” could lead to difficulties with respect to
compliance. PIAC/OCAP suggests a phrase similar to “ ensurethereisno potential for .. .”

. ensure there is no preferential access to the regulated networks or
customers of the distributors or transmitters.

The Upper Canada Energy Alliance suggeststhat there should be an additional intention:

c. ensurethat therebenoincreasein coststo thedistributor or transmitter because
of the separation requirements.

The Upper Canada Energy Alliance notesthat consumers are not going to be concerned
about preferential accessfor affiliates, nor about cross subsidization if it meansthat their
billsaregoingtoincrease. The Board’ sreal protection should beto prevent unnecessary
added costs.

UtilitiesKingston is supportive of the expressed principlesto ensure no cross-subsidization
or preferential access.

In establishing the standards and conditions of this Code, the Board has considered
the objectives of the Ontario Energy Board Act, 1998.

Borden & Elliot on behalf of Oakville Hydro notesthat the Code should reflect the spirit
and intent of the market restructuring that now isunderway in Ontario. Thisspirit
includes an emphasis on creating efficiencies, promoting open access and transparency, and
reducing regulatory burden. With these principlesin mind Oakville Hydro would expect to
be ableto ensurethat financial cross-subsidies would be precluded, without jeopardizing
efficient and effective use of resources. If thisCodeisdesigned to preclude a challenge over
cross-subsidization at a hearing, then it may have some merit. However, if the utility still
could be exposed to therisks and challenges of a hearing, the Code has questionable value.

Brockville PUC notesthat a number of principles should be followed in determining the
details of the Code and the environment in which distributorswill operate:

. Saving distributor ratepayers harmless

. No cross-subsidization

. Ease of regulation

. Distributor neutrality when dealing with customers and theretail market

Enershare Technology Corporation and Direct Energy Marketing Limited agreethat the
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draft Codein its present form accomplishes the goals “ to enhance the development of the
competitive market while keeping ratepayers unharmed from affiliate transactions.”

John S. M cGee notesthat the purpose of this section isclear in protecting the captive
customers of the monopoly utility from risky investments and ensuring a level playing field
for other playersin the unregulated competitive market. However, many other aspects of
the Code areinconsistent with the purpose section.

OHSC submitsthat the following principles should belaid out in the Code:

. The Code should encourage the development of the competitive retail market for
electricity.

. The Code should not disadvantage consumersthat remain with Standard Supply
Service once open accessisdeclared, in comparison to ther existing service levels.

. The Code should protect against the use of competitive advantages by distributors

and transmitters gained by virtue of their monopoly position. This does not mean
that all competitive advantages should be prohibited, only those that arise by virtue
of the monopoly position. For example, economies of scope and scale by being part
of alarger company sharing administrative services over both energy and other
services should be allowed.

. The Code should protect against improper relationships between regulated utilities
and their unregulated affiliates.

Whitby Hydro supportsthe purpose of the Code.

1.2 Definitions

Terrace Bay Hydro suggeststhat definitions be clearer and use examples so that the Code
can stand on itsown and not depend on referencesto legisation or other codes.

“Act” means the Ontario Energy Board Act, 1998;

“affiliate” with respect to a corporation, has the same meaning as in the Business
Corporation Act (Ontario);

OHSC notesthat the OBCA definition isa broad definition that includesthe parent
company, affiliate regulated utilitiesin Ontario, and regulated and unregulated affiliates
outside the province of Ontario. Except for ensuring that no cross-subsidization is
occurring, the Code should not apply to relationships between the utility and regulated
affiliates and non-regulated affiliates operated outside of Ontario. Specifically, there
should be norestrictions on shared directors where the affiliates are not operating in
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Ontario. Additionally, the definition should exclude a parent holding company due to
OHSC’s special circumstancesin which the transmitter and distributor must be affiliates.
OHSC should not be disadvantaged vis-a-vis other utilities by including the holding
company in the definition of affiliate.

“agent” -- OPG notesthat theterm * agent” isreferencein clause 2.5.2 but has not been
defined in this Code.

“Board” means the Ontario Energy Board;

“Code” means this Affiliate Relationships Code for Electricity Distributors and
Transmitters;

“ confidential information” -- Scott & Aylen on behalf of Ottawa Hydro suggest that
“ confidential information,” referred toin clauses 2.2.7 and 2.6.2, be defined so that
everyone will know the nature of the information which isnot to be disclosed.

“ cross-subsidization” -- Bennett Jones on behalf of Electrical Contractors Association of
Ontario (ECAO) suggestsintroducing a definition of “ cross-subsidization” of competitive
business activities by participantsin the monopoly and quasi-monopoly functions of the
market. Thisdefinition should incorporate both itstraditional meanings (e.g., joint
finances and shared costs) and its new or effective meanings. In particular, such definition
should include the direct or indirect influence of tangible or intangible assets, aswell as
market and customer information, and should take account of revenue which isforgone or
diminished in situations which amount to cross-subsidization.

“Director” means the Director of Licensing appointed under section 5 of the Act;
"distribution system” means a system for distributing electricity at voltages of 50
kilovolts or less along with the related facilities and structures, including those facilities
and or systems that operate at above 50 kilovolts that the Board has determined,
pursuant to section 84 of the Act, are part of a distribution system;

Granite Power notesthat thisdefinition isvery general. Doesit include interconnection
substations, metering or billing? Where doesthe system begin and end?

“distributor” means a person who owns or operates a distribution system;

“energy-related services’ -- OPG and UtilitiesKingston requeststhe Board to provide a
definition of “ energy or energy-related services’ referenced in section 2.2.5.
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“executive’” -- The MEA suggeststhat thisterm asreferred to in clause 2.2.4 be defined.

“fair market value” means the value that the market places on a product or service the
margin is based on the demand and supply of the product or service;

OPG notesthat this definition seemsfairly academic. The Board should adopt difficult for
utilitiesto apply.

Toronto Hydro requests clarification of the scope of the “ market” in the concept of “ fair
market value.” The Greater Toronto Area isa market that Toronto Hydro reasonably can
access. However, awider market area may have different prices. Toronto Hydro
recommends that the definition of fair market value refer to the relevant market of
competitive activity.

Whitby Hydro assumes that the definition of the cost at the margin isdifferent from what
is conventionally known as variable cost, in that marginal cost should include variable and
fixed costs aswell as cost of capital.

“fully distributed cost” means an accounting-based method for measuring costs,
whereby costs are defined as the sum of direct costs and a share of common costs;

Borden & Elliot on behalf of Oakville Hydro, OPG and Ottawa Staff note that “ fully
distributed cost” isnot used in the Code. Totheextent it isused, there should be
additional definitionsfor “ direct costs’ and “ a share of common costs.”

“fully distributed cost price” means a price applied to each product or service that would
produce enough revenues to pay for the total costs plus a reasonable return on capital;

Borden & Elliot on behalf of Oakville Hydro, OPG and Ottawa Staff note that “ fully
distributed cost price” isnot used in the Code. To the extent it isused, there should be
additional definitionsfor “ total costs’ and “ reasonable return on capital.”

“information services” means computer systems, services, databases and personnel
knowledgeable about the information technology systems;

“in writing” -- OPG notesthat thisprovision in clause 2.6.3 appearsto beinconsistent with
the use of telemarketing or marketing viathe Internet. Theterm “in writing” requires
clarification.

“licence” shall mean a licence issued under Part V of the Act;
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“licensee” shall mean a transmitter or distributor licensed under Part V of the Act;

“marketing” means to provide for a consumer’s consideration an offer, and is
characterized by door-to-door selling, telemarketing, direct mail selling activities, and
any other means by which an energy marketer or a salesperson interacts directly with
an energy consumer;

OPG notesthat thisdoes not cover advertising, providing product information, or brand

awareness techniquesthat do not include an offer to customers. If thisisnot the Board’s
intentions, it should be clarified. Additionally, “ energy consumer” should be simplified to
“consumer.”

“offer” means a proposal to enter into a contract, agency agreement, or any other
agreement or combination thereof, made to an existing or prospective consumer for the
sale of natural gas or electricity;

Whitby Hydro notesthat it isunclear why “ natural gas’ appearsin this paragraph,
considering that the document refersto electricity distributors' affiliates. Would not the
sale of natural gas be covered by the natural gas marketer’s code?

“operational responsibilities” means the activities of an employee of the utility or
affiliate where the employee is involved in the day to day operation of the network,
customer relations, customer data, or the planning of construction or expansion of the
network;

Ottawa Staff and Sault Ste. Marie PUC notethat it isunclear who thisleaves out, and
hence, the application of sections 2.2.4, 2.2.5 and 2.2.6 isambiguous. Ottawa Staff provides
the example of a lines person or a substation electrician/mechanic who, under present
practice, are deemed to have operational responsibilities. Arethese peopleincluded? If so,
it makes no sense asthey provide network service by do not carry confidential customer
information.

Scott & Aylen on behalf of Ottawa Hydro notesthat this definition isfar too broad and the
scope ought to be confined to activities which havethe potential of impeding the emergence
of a competitive market or of harming the utility, notwithstanding that such activities may
be shared in compliance with thetransfer pricing rules. For example, the services of a
utility lineman will not operateto cross-subsidize or prefer the affiliate or harm the utility.
Yet, such a service fallswithin the definition of “ operational responsibilities’ reflected in
thedraft Code. Scott & Aylen submitsthat thereisno need to prohibit sharing of services
provided by employees engaged in the day-to-day operation of the network, or the planning
of construction or expansion of the network unlessthe sharing of such servicesislikely to
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either harm the utility or provide the affiliate with accessto information not available to
partieswith whom the affiliate competes.

Upper Canada Energy Alliance suggeststhat thisbelimited to employeeswho are only
involved in customer relations. Only those employees who come into contact with
customersasaroutine part of their job should be included in thisdefinition.

“rate” means a rate, charge or other consideration, including a penalty for late payment,
that has been established by the Board;

Borden & Elliot on behalf of Oakville Hydro notesthat, if fully distributed cost priceisto
beincluded in this Code, a distinction needsto be clarified between that definition and the
definition for “rate.”

“Rate Order " means an order of the Board that is in force at the relevant time which,
among other things, regulates distribution, transmission and connection rates to be
charged by the licensee;

“retail” means:
(a) to sell or offer to sell electricity to a consumer; or

(b) to act as agent or broker for a retailer with respect to the sale or offering for
sale of electricity; or

(c) to act or offer to act as an agent or broker for a consumer with respect to the
sale or offering for sale of electricity;

“retailer” or “electricity retailer” means a person who retails electricity and is licensed as
such under Part V of the Act;

“Service Agreement” means a contract or agreement that establishes for any service or
resource to be shared by a utility and its affiliate the terms of the agreement, including
the type, quality and pricing of the service or resource; the apportionment of any
liability or risks; and any other terms and conditions related to the sharing of the service
or resource;

“transaction” -- TransCanada suggests defining a transaction so that, for the purposes of

clause 2.8.1, thereisnot a wide difference in how utilities maintain and update records on
such “ affiliate transactions.”
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“transmission system” means a system for transmitting electricity at voltages of 50 kV
or greater, and includes any wires, structures, transformers, equipment or other things
used for that purpose, including assets or systems that the Board has determined,
pursuant to section 84 of the Act, are part of a transmission system;

“transmitter” means a person who owns or operates a transmission system;
“utility” means, for the purpose of this Code, a licensee;

OPG notesthat thisdefinition may be problematic since there are many types of licensees
which would not be subject to thiscode. Language similar to that proposed in the Gas
Affiliate Code should be adopted. OPG suggests:

“utility” means, for the purpose of this Code, a distributor or transmitter whoislicensed
under the Act.

“utility services” means the services provided by utilities for which a regulated rate,
charge or range rate is approved by the Board under section 78 of the Act, and
includes a distributor’s obligation to sell electricity pursuant to section 29 of the
Electricity Act, 1998.

“valid tendering process’ -- Scott & Aylen on behalf of Ottawa Hydro suggest that “ valid
tendering process,” referenced in subsection 2.3.2, be defined so that the phrase
“reasonable proof” can be changed toread “ proof” and that evidence of a valid tendering
process will satisfy the Code provision.

1.3 Interpretations

Unless otherwise defined in this Code, words and phrases that have not been defined
shall have the meaning ascribed to them in the licenses issued by the Board, the
Ontario Energy Board Act, 1998 or the Electricity Act, 1998 as the case may be.
Headings are for convenience only and shall not affect the interpretation of this Code.
Words importing the singular include the plural and vice versa. A reference to a
document or a provision of a document includes an amendment or supplement to, or a
replacement of, that document or that provision of that document.

1.4 To Whom this Code Applies

This Code applies to all electricity distributors and transmitters licenced by the Ontario
Energy Board under Part V of the Ontario Energy Board Act, 1998. Each of these
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entities is obligated to comply with the Code as a condition of their licence.

NOTE: The intent of the Code is to obligate the regulated entities (wires businesses) and not
their affiliates. However, certain provisions of the Code in fact place restrictions and limitations
on the affiliates of the licence holder, such as provisions relating to the use of resources and the
provision of information to the Board. With respect to protection of data and information, the
Code establishes it as a breach of a licence condition for any licensed utility to provide or
disclose customer information or utility data without proper authorization. A similar condition
will be included in the licences for retailers, generators, wholesale suppliers and wholesale
buyers issued by the Board.

Alliance Gas notesthat, while pre-market contracting isrestricted by competitiveretailers,
there has been no control over the spending by MEUsto build up their brand names or
distribute literature that discourages competition. This spending has been with ratepayer
dollars, and it isdifficult to see where, in the myriad processes occurring, it will be
addressed. The establishment of this Code seemsto be the only opportunity to addressit.
Accordingly, Alliance recommendsthat the purpose section be extended to restrict
expenditures prior to separation.

G6 notesthat sections of this Code only apply to utilities after they have been separated
into distinct distribution and retail companies. Section 142 of the Electricity Act, 1998
provides a municipal corporation with two yearsto cause a corporation to be established to
distribute or retail electricity. Moreover, sections 70(2)(f), 70(7) and 70(8) of the OEB Act
permitsthe Board to impose conditionsin a licence requiring the maintenance of specified
records and separate accounts for separate businessesin order to prohibit subsidies
between separate businesses. Sections 70(7) and (8) specifically contemplate the issuance of
licencesto public utility commissionsor a municipal corporation and permit the licence so
issued to contain provisions allowing the licence to be transferable by transfer-by-law to a
corporation incorporated pursuant to section 142. In their opinion the legidature
contemplated the approach currently being suggested by the G6 and made specific
provisonsfor the Board to apply thisapproach. The sections of the Code that only apply
after incorporation should be amended to reflect that this provision is subject to section 142
of the Electricity Act, 1998 and does not prohibit the licensing of the MEU in theinterim as
either a distribution company or aretail company.

Granite Power notesthat itsimpression isthat physical separation between the wiresand
generation companiesisnot ascritical as separation between wires and retail companies.
However, there does not seem to be any differentiation in the Code.

The MEA notesthat the necessity to establish an affiliateisnot in the Code, therefore, it
must bein thelicence or another Code. The Act usestheterm business activity in relation
to limiting what a “ wires’ company can do. Many M EUs provide wiresrelated servicesto
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utilitiesand other entities. Theseinclude activities such asline maintenance for a
neighboring utility, tree trimming for a customer, replacing a customer-owned pole, etc.
These activitiesimprove efficienciesto the benefit of both the user of the service and the
utility. These activities should not requirethat an affiliate be established. If it does, then
utilities may stop doing thistype of work, resulting in lost economiesfor all.

OPG and Union Gasis concerned that the Code will not apply to the anti-competitive and
inappropriate behaviors (and consequences) that it istrying to prevent during the pre-
incorporation (Ontario Business Corporations Act) period. Specifically, the Code only
appliesto therelationship between a utility and its affiliates; yet, M EUs have until
November 2000 to reorganize their monopolies and competitive business activitiesinto

“ affiliated” companies. MEUswill have an ability to market and to provide information to
customersin a manner which would promote the “ yet to be incorporated” retail affiliates.
Thisissueisnot addressed in the interim distribution licences. Union Gas submitsthat
during the pre-incorporation period, cross-subsidization and preferential direction should
be prohibited. Thiswill ensurethat thereisa level playing field both within and between
the gas and electricity sectorswhile electricity restructuring proceeds. At a minimum, the
Board needsto addressthe potential for MEUsto promotetheir retail activitiesto be
carried on through affiliates prior to the actual establishment of those retail affiliates.

Scott & Aylen on behalf of Ottawa Hydro notesthat the provisions of the Code will begin
to apply on the date when restructuring has been completed and interim licences have been
assigned to the corporations which are created asa result of therestructuring. It isnot the
act of incorporating the OBCA utility and affiliates, but the licensing of the OBCA utility
and affiliates which engagesthe provisions of the proposed Code. This effective date ought
to beclearly stated in the Code and section 1.4 should be revised accordingly.

1.5 Hierarchy of Codes

The Affiliate Relationships Code will be subject to any specific conditions of a
distributor’s licence and will prevail over any other code established by the Board
where there is a conflict.

NOTE: This provision is included to ensure that a licensee considers the conflict of codes
according to the same standard as the Board. It is envisioned that various provisions of this
Code may overlap with the Distribution System Code.

OHSC submitsthat the Board should be aware of potential conflicts asthe other codes and
licences are being developed so that instances where utilitiesarerequired to resolve
conflicts are minimized.
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OPG notesthat this also should includereference to transmitter’ slicences.

Toronto Hydro notesthat thereis significant interdependency among the codes, and may
have further comment on the hierarchy of codes once the Retail Settlementsand Metering
Codes have been issued for consultation by the Board.

Whitby Hydro notesthat the Affiliate Codeisin thefirst position of hierarchy and suggests
that the contents of all codes should truly reflect the Affiliate Code' s purpose.

1.6 Amendments to this Code

This code may be amended only in accordance with the procedures set out in the
licence issued to a transmitter or distributor.

NOTE: It is proposed that for purposes of providing certainty to licensed entities, the
amendment of codes referred to in the licence shall be spelled out in the licence thereby tying the
applicable amendment process to licenses. Exemptions or derogations for particular utilities
will be dealt with in the licence, so that the Code applies generally except where there is a
conflict with a licence.

Ottawa Staff notesthat each licence could have a unique amending formula, ultimately
leading to complete lack of uniform structure.

UtilitiesKingston requeststhe Board to provide information on any latitude that may be
available such that unique circumstances may be considered at the point of licensing.

2. STANDARDS OF BUSINESS PRACTICE AND CONDUCT

Toronto Hydro submitsthat under section 72 of the Act asa MEU, a distributor may keep
financial records of the distributor associated with distributing electricity separate from its
financial records associated with other activities. However, in its opinion the degree of
separation specified in this Code goes beyond the provisions of legidation. Thiswill create
a costly barrier for existing MEUsto establish a futureretail business. Toronto Hydro
recommends that the Board adopt the provision that separation between the monopoly and
competitive businesses can berealized through the use of technology to create* firewalls’ in
its database systems, billing systems and call centre operations. Further measuresto
prevent cross-subsidization between the monopoly and competitive businesses could be
achieved through Service Agreements.
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2.1 Organizational and Financial Separation

Bennett Jones on behalf of Electrical Contractors Association of Ontario (ECAO), on the
whole, supports Code provisonswhich require clear public disclosure and differentiation
between the regulated and unregulated entities.

John S. McGee notesthat it isnot the M EU but the holding company (M unicipal Council)
that establishes, finances and governsthe affiliate and takes any responsibility for that
businessfailure. Otherwise, the affiliate would be a dependent subsidiary (i.e., a daughter
rather than a sister company).

Terrace Bay Hydro notesthat this section seemsto prevent the utility from having a wholly
owned affiliate. While the objective of financial and corporate separation is
understandable, some of the requirements such aslimiting Board membersisunclear.

2.1.1 A utility shall be physically and financially separated from its affiliates, subject to
the conditions set out under subsections 2.2 and 2.3.

Aird & Berlisnotesthat thisrequirement will be very onerousand in itsopinion it is
contrary to theintent of subsection 73(1) of the Act that allows municipal electric
corporationsthe authority to undertake certain activitiesthrough an affiliate. The
legidation’sintent seemsto beto allow maximum flexibility to municipal electric
corporationsand not to restrict the shared provision of services currently being undertaken
by many municipal utilities. Thisrequirement should be rethought so asto prevent cross-
subsidization while not requiring a morerigid and costly regime for the public relating to
the provision of public utilitiesand related permitted activities.

Belleville Utilities Commission notesthat physical separation isone of the most onerous
requirements of the proposed Code.

Brantford Hydro-Electric Commission, Enershare Technology Corporation and Direct
Energy Marketing Limited, the MEA, Ontario Hydro Services Company, Pembroke Hydro
and PIAC/OCAP note that theterm “ physically” isunclear. Doesit mean separate areas
on the samefloor? Different floors? Will affiliatesberequired to bein separate buildings
asin thegasindustry? Brantford suggestsfurther examples could clarify the degree of
separation required via firewalls and whitehands approach.

Borden & Elliot on behalf of Oakville Hydro, Scott & Aylen on behalf of Ottawa Hydro
and TransCanada note that without clarification, this clause could proveto be impractical
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and unworkable. Therequirement to physically separate into separate buildings ought not
to be operative where an affiliate businessisnot of a sizeto threaten the emergence of
competitive marketsin itslicensed area. TransCanada notesthat existing office space may
be underutilized while new space costsare incurred. Scott & Aylen suggest that a threshold
measur e of size (e.g., the number of employees) ought to be adopted, below which physical
separation provisions of the Code do not apply.

Borden & Elliott on behalf of Oakville Hydro, Campbellford/Seymour PUC and Upper
Canada Energy Alliance note that physical separation is unreasonable and will greatly
increase costs and result in inefficiencies.

G6 notesthat this section only appliesto utilities after they have been separated into
distinct distribution and retail companiesunder section 142 of the Electricity Act, 1998, and
should be amended to reflect that thisprovision is subject to section 142 of the Electricity
Act, 1998 and does not prohibit the licencing of the MEU in theinterim asether a
distribution company or aretail company. It isunrealistic to physically separatein time
for the April 1, 1999 licensing period. The costs of immediate separation aretoo significant
to bear in a short period of time.

Granite Power notesthat physical separation will be difficult given its generation facilities
and long- and short-term lenders.

The MEA notesthat it isnot clear why physical separation isrequired if all other sections
in the Code are adhered to.

OPG and Toronto Hydro note that the terms physical separation and financial separation
require clarification. Specificationsasto what constitutes” physically and financially
separate” isnecessary to help utilitiesorganize their affairsand reduce regulatory
challengesin the future. OPG also notesthat the Board needsto ensurethat thisprovison
isconsistent with section 70(13) of the Act which providesthat a licence shall not requirea
person to dispose of assets or to undertake a significant cor porate reorganization.

OHSC notesthat the definition of affiliatein the OBCA would require the parent company
to be physically separate from the other affiliates. Thiswould not be efficient or necessary.
OHSC also assumesthat since transmission and distribution can be held in one subsidiary,
accounting separation and not physical separation isrequired. It also assumesthat
common directors are acceptable. OHSC submitsthat it should have accessto that same
flexibility if, for other reasons, it chooses to move transmission and distribution into
separate subsidiariesin the future.

Ottawa Staff notesthat physical separation isnot reasonable. Furthermore, it isnot
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defined. Doesit imply separate buildings or separate entrances, cafeterias, washroom
facilities, and so forth? At Ottawa Hydro, separated work places with the only common
area being halls, foyers and so forth could be achieved at minimum expense. But, separate
washrooms, cafeterias, parking lotsand all such facilitieswould come at great expense. A
separate building raises serious questions.

Pickering Hydro and Toronto Hydro requests clarification on the note related to whether
this Coderequiresthe establishment of non-subsidiary affiliates. Theterm “ non-subsidiary
affiliate” referred toin the note should be defined.

Upper Canada Energy Alliance note that costs would be increased for an affiliate who
wantsto ensure the customers of their municipality receive a fixed price offering for
electricity smilar to what they currently receive. Retailerswill not be offering servicesin
every part of the province, and in some areas, affiliates will have to be established.

2.1.2 A utility shall maintain separate financial records and books of accounts from
those of any affiliate. Such financial records shall be separately audited by the
utility’s external auditor on an annual basis and a notification of completion of the
independent audit shall be provided to the Director.

Alliance Gas suggests that theword “ maintain” be changed to “ establish” in order to
require an accounting of the affiliate creation expenses which otherwise would be charged
to system customers.

Brockville PUC notesthat PUCs have successfully maintained two or more set of books and
apportioned costs and revenues associated with common facilities. The requirement for
separate books should not present significant problems and can be verified by separate
audit.

Granite Power notesthat considerable time may berequired before thisrequirement may
be achieved dueto the complexity of separating accounting, assets, etc.

Port Hope Hydro notesthat it should be clarified whether independent audits need to be
conducted according to some generally accepted measurement technique.

Upper Canada Energy Alliance notes that financial separation isappropriate and a fair
Services Agreement will ensure proper allocation of expenses.

2.1.3 A utility shall not permit the members of its Board of Directors to comprise more
than 30 percent of the members of an affiliate’s Board of Directors.
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Bennett Jones on behalf of several M EUs notesthat this places unrealistic restrictionson
members of utility Boards of Directors not comprising more than 30 percent of the
membersof an affiliate’sBoard of Directors. Particularly asthisrelatesto smaller utilities,
thisisan impractical and unrealistic expectation.

Borden & Elliott on behalf of Oakville Hydro and John S. M cGee note that in the case of a
small three -person board, the 30 percent rule would prevent any cross membership on the
board of a sster company. Mr. M cGee suggeststhat thisproblem could be remedied by
substituting the words “ Holding Company” (Council) for theword “ utility.”

Borden & Elliott on behalf of Oakville Hydro, the MEA, Scott & Aylen on behalf of Ottawa
Hydro and Ottawa Staff note that a 30 percent requirement may require a Board of
Directorsto belarger than desrable. Borden & Elliott and Ottawa suggests 1/3to
accommodate a three person Board. The M EA suggests 35 percent. Alternatively, the
Code may impose an obligation on the utility not to permit the members of its Board of
Directorsto comprise a majority of the membersof an affiliate’s Board of Directors.

Brockville PUC notesthat the requirement for different directorsfor the various affiliates
makes good business sense. Thisallowsfor the Board to be composed of relevant expertise,
stay focused on the goals of the company, ensure that contractsfor serviceswith affiliates
are appropriate and ensure areasonable return on for the shareholders.

Granite Power notesthat thisrequirement is extremely onerousfor a small, privately held
utility.

OHSC notesthat limitations on shared directors should only apply between a utility and its
non-regulated affiliates operating in Ontario. There should be freedom for a utility to have
common directorswith regulated affiliatesin Ontario and with both regulated affiliates and
unregulated affiliates operating outside of Ontario. Furthermore, given an average Board
of sx members, therestriction should be set at 33.3% to allow two common directors
between unregulated affiliates and regulated utilities.

Terrace Bay Hydro notesthat limitson the number of utility Board memberson an affiliate
Board isnot understandable and would limit the utility’ s ability to wholly own and operate
an affiliate. Thereisno valid reason, in Terrace Bay’s circumstance, to limit who sitson
the Board.

Toronto Hydro recommendsthat there be no restriction on board membership, except as
provided in the Business Corporations Act (Ontario).

2.2  Provision of Services and Sharing of Resources
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Aird & Berlisand Brockville note that prohibiting the sharing of personnel and
information between a distributor and affiliate (who may be providing a public utility) does
not allow the potential for savingsthrough convergence of services or one-stop shoppingto
utility and energy consumers. For example, current practices of shared meter reading and
billing may be compromised. Thissection will lead to ineffective use of resour ces, some of
which are public, and perpetuate or amplify inefficienciesin the current system of utility
provisions. Brockville suggeststhat the Code be modified to recognize the benefits of
convergence and therelated synergies which can occur and allow distributorsthe
opportunity to converge servicesthat are not energy retail operations.

Bennett Jones on behalf of Electrical Contractors Association of Ontario (ECAO) notes
concern that the provision of joint services and the sharing of resources between utilities
and affiliates may “ open the door” to unnecessary opportunitiesfor cross-subsidization of
competitive businesses by utilities. If not properly managed, such an allowance could
amount to increased regulation and supervision by the Board.

Brantford EC suggeststhat certain basic tenetsin staffing could apply:

. all day-to-day operational staff should be with thedistributor;

. all sales staff, retailing, load controlling electricity, etc., should be with the energy
service provider;

. senior staff, President & CEO, can bein charge of someor all of the utility or
affiliates, provided that they do not do day-to-day operational duties;

. City services, legal, human resources, etc., can be provided in a contestable way on a

cost-plusregulated market basis.

Enbridge Consumers Gas notesthat it intendsto acquire additional electricity distributors,
and truststhat nothing in the language or intent of the Codes would preclude the sharing of
resources and services between two regulated companies. Synergiesresulting from joint
gag/electric utility operation will result in benefitsto customersin terms of efficiency gains
and improved services.

Granite Power notesthat this section isunclear and poses potential difficulties. Currently,
every employee hasresponsbilitiesin the wires business, and approximately one-third are
involved in theretail business, billing or meter reading. In a small company, each employee
may do many individual jobs and each of those jobs needsto have knowledgeable backup
personnel. Acceptable contracts between various companiesis not a problem, but this
additional cost must be minimized. Independent reviews and audits cost money and their
value should be questioned. Furthermore, customer information from a wires company has
no value or meaning to a generation company selling into the spot market, so why should
these be separated?
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The MEA notesthat this section isa significant obstacle to economies of scope and scale.
Most clausesrefer to all types of affiliates, not just those associated with electricity retailing.
If sections 2.2.2, 2.2.3 and 2.2.4 wererevised to limit their application to affiliateswho
provide energy or energy related services, much of the existing economies could be retained.

The MEA notesthat if, asaresult of a Board ruling, the SSS had to be provided by athird
party, and thedistributor had to establish an affiliate to do so, the utility should be allowed
to shareresources, staff, facilities, etc. Nothing would be achieved by separation.

John S. M cGee notes that sharing of servicesis acceptable, provided they are properly
priced.

Pickering Hydro notesthat this section iscritical to a utility’sdecision on whether to enter
the electricity marketing business or smply retain the wiresbusiness. It isdifficult to apply
the meaning of this section to a utility. Perhapsfurther information or examples would
provide some clarification.

Port Hope Hydro asksfor clarification on reasonable and acceptable limits on personnel
interaction, if any.

2.2.1 A utility shall share services with an affiliate in accordance with a Services
Agreement, the terms of which may be reviewed by the Director or the Board to
ensure compliance with this Code. The Services Agreement shall establish:

. the type and quality of service;

. pricing mechanisms;

. cost allocation mechanisms;

. confidentiality arrangements;

. the apportionment of risks (including risks related to under or over
provision of service); and

. a dispute resolution process for any disagreement arising over the terms

or implementation of the Services Agreement.

Belleville Utilities Commission notesthat the level of detail required in a Services
Agreement, and the apportionment of shared servicesin any other method than cost
allocation could add a considerable additional administration load on the utility. For
example, tendering for services between a utility and its affiliate could be very time
consuming and expensive.

Borden & Elliott on behalf of Oakville Hydro notesthat the requirement of a Services
Agreement which capturesall serviceswhich a utility shareswith an affiliateis overly
broad and onerous. Thiscould result in an administrative burden that isimpractical and
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inefficient. A better approach may be to establish a dollar value threshold which would
trigger the need for a Services Agreement. Another approach may be for the Affiliate Code
to provide a precedent agreement which would outline the principles behind the sharing of
services and specific services could be appended to thismain agreement asrequired and
with respect to particular circumstances.

Granite Power notesthat the Board must show a great deal of flexibility and understanding
because this section could escalate costs excessively, all in the name of preventing cross-
subsidization.

OPG suggests adding to the list a catch-all phrase such as: “ other appropriate provisions
necessary to fulfill the purposes of the Code.”

Toronto Hydro and PIAC/OCAP suggest that the Board consider issuing a model Service
Agreement for use by utilitiesand their affiliates, including the inclusion of mandatory
clauses.

Scott & Aylen on behalf of Ottawa Hydro notesthat if clause 2.3.6 isunnecessary, asit
argues, then a phrase ought to be added at the end of thisclauseto read, “ provided that the
methods used are consistent with the transfer pricing provisions of this Code.”

Furthermore, if theintent isthat all Services Agreementsand revisionsthereto areto be
provided to the Director, then this clause should be amended to say so.

2.2.2 A utility shall not share its information services with an affiliate, unless access to
any customer or utility operational data is protected. Access to a utility’s
information services shall include appropriate computer data management and
data access protocols as well as contractual provisions regarding the breach of
any access protocols. Compliance with the protocols and the Services
Agreement shall be carried out by independent audits and reviews under the
Agreement. The results of all independent audits shall be made available to the
Director or the Board upon request.

Brockville PUC suggeststhat the sharing of customer information systemswith non-energy
related affiliates should be allowed, thereby providing the distributor and associated
affiliate with cost-effective information systems. It hasbeen common in PUCs acrossthe
province to shareinformation systems among public utility functions, thereby allowing
effective and efficient systemsto be developed.

OPG suggests dropping the requirement to notify the Director that the independent audit
has been completed. Thisnotification isunnecessary and will only result in additional
filings from utilities which must be organized and tracked by the Board. Thisrequirement
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also appearsto be contrary to the spirit of the Board’slicensing regime which isdesigned to
place responsibilities on regulated entities and minimize the burden of regulation on
utilitiesand the Board.

Ottawa Staff notesthat this seemsto allow information systemsto residein the utility. It
also would make sense to locate billing, collection and call centrein the utility aswell. But
could a utility staff person provide these servicesto the affiliate or other retailerson a cost
recovery basis? An example or further explanation would be helpful. Furthermore, the
frequency of independent audits should be specified and held to a minimum.

Pembroke Hydro notesthat thisonly increases coststo the customer.

Port Hope Hydro notesthat it isunclear whether information servicesonly refersto data
and database management or includes hardwar e/software support and customized
programming. Furthermore, it isunclear what appropriate data management and data
access protocols are and how they can be verified by independent audits. Clarification is
required if independent audits need to be conducted according to some generally accepted
measurement technique.

Toronto Hydro submitsthat under section 72 of the Act, a distributor may keep financial
records of the distributor associated with distributing electricity separate from its financial
records associated with other activities. However, in itsopinion the degree of separation
specified in this Code goes beyond the provisions of legidation. Toronto Hydro
recommends that the Board define more narrowly the utility operational data to those that
could givethe affiliate an unfair advantage (e.g., customer specific information). Toronto
Hydro also recommendsthat separation between the monopoly and competitive businesses
can berealized through the use of technology to create “ firewalls’ in its database systems,
billing systems and call centre operations. Further measuresto prevent cross-subsidization
between the monopoly and competitive businesses could be achieved through Service
Agreements.

2.2.3 A utility shall not use the information services of an affiliate, except to the extent
it purchases such services from the affiliate.

The MEA notesthat thisclauseisclear, but seemsto say that a utility must pay for what it
gets. A more explicit description would be helpful.

OHSC statesthat it isnot clear how 2.2.4 and 2.2.5and 2.2.6 relateto 2.2.1, 2.2.2 and 2.2.3.
OHSC presumesthat theintent of the Board isfor 2.2.4 to 2.2.6 to apply, notwithstanding
2.2.1t02.2.3. If s0, thisclauseisunduly invasive and sterilizes management’s ability to
deploy resourcesin an economically efficient manner. The services agreements and
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confidentiality requirementsimposed by therest of the Code should be sufficient to address
thisconcern. Limitationson shared employees and executives should not apply between
regulated affiliatesin Ontario, between a regulated utility and a parent holding company.

PIAC/OCAP notethat if such information services are purchased by a utility from its
affiliate, such an agreement should contain firewall clauses similar to paragraph 2.2.2.

Toronto Hydro suggests modifying this clause to add “, or acquireson other cost recovery
bass,” after the phrase “ except to the extent it purchases. . .”

TransCanada suggeststhat thewords* at fair market value’ beinserted after the work
“purchases.”

2.2.4 A utility shall not provide to an affiliate the services of its executives or the
services of employees that carry out operational responsibilities related to the
provision of utility services.

Borden & Elliott on behalf of Oakville Hydro suggest that it would be helpful if the Affiliate
Code specifically identified the scope and character of “ shared services’ and “ operational
responsibilities” Thismay be done by attaching schedules or appendicesto the Codeto
clarify these matters.

Enershare Technology Corporation and Direct Energy Marketing Limited are concerned
that the question of salary or performance bonusesisnot addressed. For separation and
the avoidance of conflict of interest to be effective, there must be a provision that an
employee or executive of the regulated utility or its competitive affiliateisnot entitled to a
bonusor any other remuneration based on the performance of the other. The companies
recommend that the possibility of compensation that is somehow tied to the performance of
both functions should be prohibited by amending this section accordingly.

The MEA suggeststhat there be a definition for “ executive.”

Pembroke Hydro asks why Ontario Hydro still hasonly one board. Does sharing of
executives mean that they cannot talk to each other. There must be some practical
approach to allow a manager to discuss businesswith any affiliate or retailer. 1ssupplying
the best service at the lowest cost to a customer out the window?

Scott & Aylen on behalf of Ottawa Hydro suggest that the broad definition of “ operational
responsibilities’ would prohibit the utility from providing a billing service or call centresto
itsunregulated affiliate or to other unregulated electricity retailers. Surely thisisnot
intended since gas utilities currently provide a billing and collection service to unregulated
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gas sellerson the basis of the fully distributed costs of providing that service, and electric
utilities ought to be allowed to provide a similar service. Similarly, aslong ascall centresdo
not provide a marketing function for aretail affiliate, the sharing of call centre resources
with an affiliate will not impede the emergence of competition or harm the utility.

Terrace Bay askswhat this clauseis expected to accomplish in the scenario of a remote
northern community whereit is highly unlikely that the competitive market will want to
operate? Who isgoingto supply even the standard supply if thereisno flexibility for the
utility and setting up an affiliate will not provide an acceptable alternative. Thereisno
valid reason, in Terrace Bay’s circumstance, to limit who its officers or employees may be.

Toronto Hydro recommendsthat the Board add “ except as provided in a Service
Agreement” at the end of the sentence.

2.2.5 A utility shall not accept the services of an affiliate’s executives or employees
who carry out operational responsibilities for the affiliate related to the provision
of energy or energy related services.

NOTE: This condition is intended to relate to the retaining of an affiliate employee by contract or
other sharing arrangement, where the employee would remain an employee of the affiliate during
the term of the sharing arrangement.

Belleville Utilities Commission notes that the inability to share executives and employeesis
one of the most onerous aspects of the Code. It currently has only three executives who
carry out business strategy and planning. These would be needed to, at least, help get the
other businesses going. Setting up the operation of an electricity retailer would require
direction and assistance from the General Manager of the“ parent” company who would
use other staff asresources. Furthermore, Belleville currently hastwo “ competitive”
businesses which areintegrated with its operations— rental water heaters and sentinel
lights. No employees are 100 percent dedicated to these businesses, which require a smooth
transition to ensure continued customer service. Inability to share staff during atransition
may mean it hasto sell or exit these businesses.

Bracebridge HEC isvery concerned about the possibility of not being able to share staff
between the distribution and generation activities. Currently, employeesin generation are
used to answer callsfor consumer service after hoursand monitor and control the
distribution flow of electricity within Bracebridge’ s municipal limits; distribution staff are
used for breaking and clearing ice to allow water flow to generate electricity and are used to
stop logging to prevent flooding from theriver shed.

Brockville PUC notesthat the Code should allow for the utilization of officersif the affiliate
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isnot in a“ competitive energy market.” Affiliatesmay bein businessesthat are not
necessarily in energy competition (e.g., water). In these cases, the need for complete
separation of operating officers does not appear to be appropriate. Thissection should be
expanded to include the executives of the distributor and the provision of servicesto non-
energy related affiliates.

G6 notesthat clauses 2.2.4 and 2.2.5 only apply to utilities after they have been separated
into distinct distribution and retail companiesunder section 142 of the Electricity Act, 1998,
and should be amended to reflect that this provision issubject to section 142 of the
Electricity Act, 1998 and does not prohibit thelicencing of the MEU in theinterim as either
adistribution company or aretail company. Cost implications of hiring duplicate
executives and operational staff will be prohibitive, when combined with all of the other
costs contemplated under the draft Standard Supply Service Code. These clauses should be
deleted, or only come into effect after a reasonable period of operating time, such asfour
years after licensing, so as not to impose an immediate cost burden on customers.

Pembroke Hydro notesthat thiswould prevent a distributor from asking its affiliate for
assistance on load forecasting. There are efficienciesto be gained, and that have been
gained by multiple use of employeesthat would be prohibited by the Code. For an example
that existstoday in the division of Ontario Hydro, a switch yard at a generating station is
under the control of the Transmission System. An operator cannot go out into theyard
and do repairs, but must wait for an operator to come one hundred milesto perform the
task. Meanwhile, the city could be without power.

Peterborough PUC notesthat, dueto the fact that employeesin multiple PUCs perform
work for the water utility, the wires side and the energy side of the electric utility, clauses
2.2.4 and 2.2.5 will require a substantial increase in operating costs. Similar conflicts exist
for staff in human resour ces, accounting, information systems, and vehicle maintenance.
Restructuring will create a labour relations nightmare. In smaller utilities, therewill bea
need to add substantial numbers of new staff to ensure separation. Mr. Lake recommends
that the Board require an accounting only separation of staff involved with multiple tasks,
similar to what isrequired in the Norway/Sweden deregulated electricity market, Nordpool.

Renfrew Hydro notes concern that clauses 2.2.4 and 2.2.5 shows a complete lack of
understanding of the flexibility that a small utility has developed in order to provide value
to their customers. It notes specific examples of thisflexibility and the willingness of
employeesto perform avariety of tasks, including the fact that the plant supervisor isa
licensed electrician, an MEA meter technician and an M EA substation electrician. Their
employees perform many tasks and crossthelinesthat are being set up in the name of
competition. Renfrew Hydro arguesthat small municipal hydro generation should be
exempt from clauses 2.2.4 and 2.2.5 because small water powered generation is accepted
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environmentally and it should be encouraged in the new marketplace, not hindered.

Scott & Aylen on behalf of Ottawa Hydro suggest that clauses 2.2.4 and 2.2.5 ought to be
revised so that they do not preclude a utility from contracting labour for day-to-day
operation of the network, the planning of construction or expansion of the network from a
non-retail affiliate incorporated for the specific purposes of offering such servicesto the
utility, its affiliates or others seeking such services. Sincetherelationship will be governed
by transfer pricing rules, there will be no cross-subsidization.

Upper Canada Energy Alliance and Waterloo North Hydro notethat clauses2.2.4 and 2.2.5
may proveto bevery restrictive and costly to smaller utilitieswhich may not be able to
provide the expected separation of staff and services. There areinstanceswhere sharing
between a smallish distributor and its affiliated generator or water department produce
great cost savingsfor all activities. The Code should permit these types of activitiesthat do
not have a direct impact on preferential treatment to an affiliate.

2.2.6 A utility may share with an affiliate, employees or executives that do not carry out
operational responsibilities related to utility services, subject to the conditions set
out in subsection 2.3.

NOTE: Examples of acceptable types of shared services or activities would include: legal
services, human resources (compensation and benefits administration, staffing), financial
services and planning, treasury services, shareholder and investor relations, insurance and risk
management, and audit functions.

Ottawa Staff notesthat mutual assistance agreements exist between utilitiesto cover
emergency Stuations (e.g., the lce Storm of 1998). Exceptions should be provided where
necessary to cover emergency situations. Also, would examples of shared servicesinclude
purchasing, stores and materials support activitiesin general? These could be common
services provided under a services agreement.

Toronto Hydro suggests a broader definition to acceptable types of shared services or
activitiesto include: I T systems, vehicle maintenance, materials management, realty &
facilities management. Licensees need as much certainty as possible concerning permitted
activities, and the Board should attach schedulesto the Code which specifically identify and
include the scope of shared services and “ operational responsibility activities.”

Toronto Hydro notesthat clauses2.2.5 and 2.2.6 are much more stringent than normal

business practice between subsidiaries. It recommendsaligning the provisonswith the
Business Corporations Act (Ontario).
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TransCanada notesthat this clause is missing some wording after the word “ share.”
Presumably thisreferseither to information or servicesthat may be shared.

2.2.7 If an employee of a utility transfers to an affiliate, the utility shall require that the
employee undertake not to divulge, disclose or otherwise use the utility’s
customer data or other confidential information.

The MEA and the PIAC/OCAP ask for clarification on how the utility will be responsible
for enforcing this promised confidentiality.

Granite Power notesthat thisshould not be limited solely to an affiliate, but also to
competitors and other companies.

Pembroke Hydro notesthat employeesare hired for their ability, knowledge, and expertise.

Pickering inquireswhether thisrestriction isgoing to be applied to marketerswho hire
utility staff. If so, how will it be controlled? If not, thereisno level playing field. Perhaps
this clause is unworkable.

Scott & Aylen on behalf of Ottawa Hydro notesthat the words“ otherwise use” are unduly
broad, particularly when taken in the context of “ confidential information,” which isnot a
defined term. Furthermore, a utility will not, in all circumstances, know whether an
employee takes up employment with an affiliate. In that instance, the utility cannot require
anything of the employee. Thus, clause 2.2.7 presumably refersonly to “ transfers’ of which
the utility isaware (i.e., that result from a reorganization).

Waterloo North Hydro notesthat if an employee “ transfers’ to an affiliate, it may be
difficult to restrict the use of the information and knowledge that the employee has.

2.3  Transfer Pricing

Aird & Berlisnotesthat thissection will make it cumbersome for municipal electric
corporationsto function with their affiliatesin providing service to other public utilities.

Whitby Hydro notesthat the tendering processes as described in clauses2.3.2 and 2.3.6 are
not needed in a PBR environment. These clauses appear to be a hold-over from the pre-
PBR eraon the natural gas side of the business, which cannot be used as an exact analogy
for the electricity industry in Ontario. These paragraphsrepresent an undue obstacleto
the development of municipal utility affiliates, the success of which will aid in the
development of a competitive market, which isthe purpose of the Code. Therefore, these
sections should be deleted.
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2.3.1 For any provision of a service, resource or product to an affiliate, a utility shall
ensure that the price of such arrangement is no less than the fair market value of
the service, resource or product.

Granite Power asksfor clarification on how a small utility in a small municipality
determines* fair market value.” Using a consulting fee schedule may unnecessarily raise
costs.

2.3.2 In purchasing a service, resource or product from an affiliate, a utility shall pay a
price no greater than the fair market value that the utility would have incurred if
purchasing the service, resource or product from a non-affiliated party.
Evidence of a valid tendering process shall be considered reasonable proof of
the fair market value.

Aird & Berlisnotesthat a using a tendering processto ensure “ fair market value’” may be
inappropriate and cumbersome.

Granite Power asksfor clarification on how a small utility in a small municipality
determine” fair market value” so that this determination isacceptable. Calling for tenders
may seem on a superficial basisto be a reasonable solution, but thereisa cost to the process
which, if unsuccessful, increasesratesor decreases services. Doesthe added cost benefit the
ratepayer?

The MEA, OPG, OHSC and Toronto Hydro suggest rewording the last sentenceto make it
clear that use of atendering processisnot the only means available to utilitiesto
demonstrate that purchaseswere done at “ fair market value.” Alternatively, separate out
what constitutes reasonable proof into a separate paragraph so it appliesto both purchases
from and salesto affiliates by utilities. A tendering process should not be the only means of
purchasing a service, resource or product from an affiliate. For example, a pricelist, arms-
length transaction between non-affiliated companies or other evidence should be allowed.
Therequirement to tender asa means of verifying market price may lead the vendor
community to being subject to * fishing expeditions’ which may harm the relationship
between utilitiesand vendors.

Scott & Aylen on behalf of Ottawa Hydro suggest that “ valid tendering process’ be defined
so that the phrase “ reasonable proof” can be changed to read “ proof” and that evidence of
avalid tendering process will satisfy the Code provision.

2.3.3 Inthe event that a fair market value is not available, a utility shall pay a price no
greater than a cost-based price for the service, which may include a reasonable
return component. The return component of the cost should be set at the lower
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of a comparable market based return or the utility’s approved rate of return.

Granite Power notesthat the utility or affiliate may be forced to provide the service, but the
rate of return component may not be sufficient for this service from the standpoint of the
shareholder. Thislimitation must be removed, unlessthe Board hasthe obligation to
regulate this service.

OPG notesthat any assessment of the “ cost-based price” would require the affiliate to
reveal their cost information. Thisraiseslegitimate commercial confidentiality issues for
the affiliate. What isthe Board proposing to do with thisinformation? Would this
information betreated as confidential by the Board? Also, the utility’sregulated return
has no relationship to the profit margin that companies would incorporate into the pricing
of their productsand services. Overall, thisprovision creates significant disincentives for
affiliatesto consider transactions, even in circumstances where the transaction provides
benefitsto the regulated entity.

OHSC submitsthat prices provided by the competitive retail affiliate may not have the
samerisk profileasa utility service. Thereforethelast sentence should read, “ Thereturn
component of the cost should be set equal to a comparable market-based return or the
utility’ sapproved rate of return where a reasonable measure of a market-based return is
not available.”

Scott & Aylen on behalf of Ottawa Hydro notesthat thisneedsto berevised to usetheterm
“fully distributed cost price.” The clause can berevised to state:

“In the event that afair market valueisnot available, a utility shall pay a
price no greater than thefully distributed cost price. Thereturn component
of the price should be based on the utilitiesapproved rate of return.”

Toronto Hydro notesthat under the “ price cap” regulation regime being considered for
Ontario, utilitiesmay not have a fixed rate of return, and a comparable market based
returnisnot easily determined.

2.3.4 A utility shall sell assets to an affiliate at a price no less than the net book value
of the asset.

G6 submitsthat section 145 of the Electricity Act, 1998 enables councils of municipalitiesto
make by-laws which transfer employee assets, liabilities, rights and obligations of the
municipal corporation or the commission to a new OBCA company for the purposes of
distribution or retailing of electricity. These provisionsof the legidation enable a
municipality to make theinitial discretionary decision regarding how assets shall be
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transferred to an affiliate. Accordingly, clause 2.3.4. should be amended to reflect the
provisions of section 145 and related sections of the Electricity Act, 1998.

Granite Power notesthat if the market value of an asset islessthan the net book value,
then thisasset cannot be sold, but must be kept and perhaps maintained until the market
valueishigher than net book value. Thismay indicate an inadequate rate of amortization
for thisasset and may be a bad businessdecision. Decisions regarding sale of assets must
be left to the utility. On arelated issue, how isthe Board proposing to handle stranded
assetsdueto changesin the industry?

2.3.5 Where a utility transfers an employee to an affiliate, the utility shall charge the
affiliate a reasonable amount for the recruitment and training of a replacement, if
necessary, as well as any additional or outstanding benefits and taxes.

Bennett Jones on behalf of several MEUs and the Upper Canada Energy Alliance note that
thisrequirement isentirely unfair when other non-affiliated entities may attract the former
utility employeeto its business enterprise and the enter prise would pay nothing to the
utility, unless there wer e enfor ceable employee contractsin place that would require pay-
out clauses. MEU affiliates should not be treated any differently. Furthermore, when a
utility employee transfersin the gasindustry, the affiliate does not pay the utility for the
employee straining and experience.

Borden & Elliott on behalf of Oakville Hydro inquireswhether an employee transfer from
an affiliate to a utility also triggersthe transfer pricing provision.

G6 submitsthat thisisoverly bureaucratic and createsinequities for employees who will
face unnecessary cost barriersin seeking new jobs or career advancement.

Granite Power notesthat in order for no cross-subsidization to occur, the same must apply
if an employee from an affiliate movesto the utility. However, this clauseisunreasonable
and unworkable. It reducesthe market value of a utility or affiliate and particular assets
that would betransferred with the employee. This clause changesthe competitive market
that existsfor manpower. It would be better to say that transfers between affiliates and
utilitiesneed a valid reason — if thereisa need to have thisin the Code at all.

The MEA submitsthat thisrequirement should beremoved. In a PBR environment, the
regulated utility will have every incentive to avoid losing good employees. If they are no
longer required dueto restructuring of the utility, allowing them to transfer to an affiliate
on acceptable termswithout recruitment and training chargesis beneficial to all.

OHSC submitsthat this clauseisinconsistent with providing a level playing field as no
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such clause appliesto licensed retailers. Recruitment and training coststhat result from
employeesleaving are part of the cost of doing business, whether regulated or not.

Toronto Hydro believesthat there would be only a limited match of required skills between
adistributor and retail affiliate. Thus, thisclauseisunnecessary and should be deleted.

2.3.6 A utility engaged in a shared services activity with an affiliate shall develop
appropriate mechanisms for the sharing of costs and a tendering process for the
purchase of services, resources or products.

Borden & Elliott on behalf of Oakville Hydro notesthat a tendering processistoo onerous,
excessively costly, and creates an administrative burden. A transparent costing process for
the purchase of services, resourcesor productsin a shared services situation may be more
manageable and meet the same objectives. If atendering processisadopted, establishing a
dollar valuethreshold for triggering the requirement of a tendering process may be more
rational and effective.

G6 submitsthat this be amended such that the tendering processisonly for large itemsor
selected itemsin order to ensurethat tendering for all matters, regardless of cost or
significance, isnot compelled.

OPG notesthat the exact scope of thisprovison isnot clear since it dealswith two separate
items. shared services and tendering processes. Isit the Board’sintention that utilities
must tender for all shared services, products and resources? If yes, thiscould result in time
delays and a heavy administrative burden. With respect to pricing of shared services, OPG
recommends that the Board require the utility to recover in itschargesat least the fully-
allocated costs of providing that service.

OHSC and Toronto Hydro believe that a valid tendering process should not be the only
means of establishing fair market value, and that other mechanisms should be allowed to
acquire services, resourcesor products.

Scott & Aylen on behalf of Ottawa Hydro notethat thisappearsto dilute the transfer
pricing rules contained in clauses 2.3.1t0 2.3.4 sinceit saysthat a utility and its affiliate are
free to develop mechanismsfor the sharing of costs and tendering processes. As Scott &
Aylen understand it, the mechanismsto be established must comply with the pricing rules
reflected in clauses 2.3.1t0 2.3.4 inclusive. If correct, then clause 2.3.6 isunnecessary, and
a phrase ought to be added at the end of clause2.2.1 toread, “ provided that the methods
used are consistent with the transfer pricing provisions of this Code.”

2.4 Financial Transactions with Affiliates
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Aird & Berlisnotesthat thisisoverly restrictive and unnecessary.

Bennett Jones on behalf of Electrical Contractors Association of Ontario (ECAO) notes
concern that an affiliate may obtain credit under an arrangement that would permit a
creditor, upon default, to have recourseto assets of the“wires’ subsidiary. Thisshould not
be permitted in the final draft of the Code.

Granite Power has not looked into the financial implications of the restructuring and, asa
result, does not know how debt holderswill regard these sections. Granite Power’s
situation would be similar to any other vertically integrated utility, and this section may be
unworkable.

John S. McGee notesthat theidea of allowing loans or investments by the utility in its
affiliate is completely contrary to the purpose section. A competitive affiliate must be
completely financially separate. The holding company (Council) may decide to take Board
regulated dividends from the utility and use them for tax mitigation, investment in affiliates
or other ventures. In that way, it isaccountableto ratepayersfor businessfailures. The
Board-regulated utility should be absolutely forbidden from risking itsresourcesin
speculative ventures.

2.4.1 A utility may provide loans, guarantee the indebtedness of, or invest in the
securities of an affiliate, but shall not invest or provide guarantees or any other
form of financial support if the amount of support or investment, on a aggregated
basis over all transactions with all affiliates, would equal an amount greater than
25 percent of the utility’s total equity.

NOTE: This restriction is intended to protect the utility from the impacts of investment in risky
ventures, which risks may ultimately be borne by the utility and its ratepayers.

Aird & Berlissuggeststhat if thereisalimit on loans or guarantees, there should be some
way for the Board to increase the limit in the appropriate circumstances.

Pickering Hydro asks whether there are going to be any restrictions on what isincluded in
autility’stotal equity. On what basisisthe use of 25 percent decided?

Toronto Hydro recommendsthat the decision on the percentage of investment by the utility
in its affiliates be the fiduciary responsibility of the Board of Directors and shareholders.

Upper Canada Energy Alliance notesthat Bill 35 in itsopinion, limitsequity in municipal-

owned distributorsto 20 percent without Board approval. Assuming there wasa good
rationale for thisfigure, it isapplicable here as well.
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2.4.2 A utility shall ensure that any loan, investment, or other financial support
provided to an affiliate is provided on terms that the affiliate would be able to
obtain on its own from the market, and shall provide evidence supporting the
cost and charges.

NOTE: Similar to the transfer pricing rules, a utility should not be permitted to use its borrowing
potential to support an affiliate, due to the risk that this may increase its borrowing costs or may
reduce its access to the capital markets.

OHSC submitsthat joint financing is allowed for itstransmission and distribution
businesses since they arein the same affiliate, but that this clause would prohibit joint
financing if they werein separate affiliates. It isnot reasonable that what is permitted
under the Act be prohibited under the Code if OHSC choosesto separate itstransmission
and distribution businessesinto separate subsidiaries. Thissection should berestricted to
financial support between regulated and non-regulated affiliates, but not between regulated
affiliates.

2.5 Equal Access to Services

Aird & Berlisnotesthat thisisoverly restrictive and will serveto inhibit the effective
publicizing of affiliate activities. Thisprovision also may lead to litigation as various
competitors challenge publicity or marketing companies. Similarly, the agglomeration of
certain public utility and related functionslike gas distribution presumably would be
intended to allow one-stop shopping and customer service efficiencies, but this section
would restrict those goals.

Bennett Jones on behalf of Electrical Contractors Association of Ontario (ECAQ) suggests
that a more concise “ non-discrimination” policy should be stated as.

A utility may not discriminate between said utility, its subsidiaries or
affiliates and any other entity in the provision or procurement of goods,
services, facilities, and information, or in the establishment of standards or
referral customers.

Granite Power notesthat if itsexisting Power Purchase Agreement isvalidated by the
Court or by the Government, most of thissection isnot applicableto Granite' s service area
in the Town of Gananoque. However, thissection unfairly can put an affiliate or
distributor in an unfavourable, uncompetitive position. For example, if a competitor levels
uncomplimentary comments at the distributor or affiliate, neither isin a position to defend
themselves and slander or underhanded competition cannot be contradicted or explained.
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Pickering Hydro notesthat this section seemsto be quite clear.

Toronto Hydro notesthat not allowing an affiliate to use the brand name or be identified in
any way asthe utility customers have known contrasts sharply with the treatment of the
natural gas utilities. It places an unreasonable financial burden on the utility to brand its
retail affiliate, asa typical branding program would cost about $25 million over athreeto
fiveyear period. These conditionserodethe principle of atruly level playing field.

2.5.1 A utility shall not endorse or support marketing activities of an affiliate, except
where such endorsement is part of a listing of alternative service providers and
the affiliate’s name is not in any way highlighted.

OHSC notesthat this clause should berestricted to prohibiting endorsement or support of
retail electricity affiliates. The utility should be freeto endorse or engagein joint
promotionswith affiliate or non-affiliate companies engaged in businesses other than
energy retailing (the market which this Code and the Acts seek to promote) as do all other
companiesincluding energy retailers.

2.5.2 A utility, including its employees and agents, shall not state or imply, either
directly or indirectly, a preference for an affiliate to its customers.

OPG notesthat theterm “ agent” has not been defined in this Code.

2.5.3 A utility shall take all reasonable steps to ensure that an affiliate does not imply
favoured treatment or preferential access to the utility’s system in its marketing
material, and shall not permit tied selling by an affiliate. When a utility becomes
aware of such activity by an affiliate, it shall:

OHSC notesthat the prohibition on tied selling should restrict a utility or Standard Supply
provider from tying utility servicesto a non-regulated affiliated service. Non-regulated
affiliates should be free to secure utility services and bundle them with other non-utility
services as any other competitive supplier would, provided the affiliate does not imply that
any preference will bereceived by the consumer by choosing the utility’s affiliate.

PIAC/OCAP and Scott & Aylen on behalf of Ottawa Hydro note that the referenceto “ tied
selling” isambiguous and adds nothing to thefirst part of the sentence. The PIAC/OCAP
notesthat the newly proclaimed section of the Bank Act, section 491, may be studied with a
view to crafting such a definition that would ensure that consumers are protected from
pressureto buy products and servicesthat they would not normally chooseto buy. Scott &
Aylen suggest that the sentence should end after theword “ material” and the phrase “ and
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shall not permit tied selling by an affiliate” ought to be deleted.
. immediately notify all affected customers of the violation;

OHSC suggeststhat the statement, “ immediately notify all affected customers of the
violation” should bereplaced with “ take all reasonable stepsto promptly notify affected
customers of the violation.” Immediately notifying all customers could be onerous or might
not be the most cost effective approach.

. take all necessary steps to ensure the affiliate is aware of the concern;
and
. inform the Director of such activity and the remedial measures that were

undertaken by the utility.

2.5.4 If a Rate Order or schedule to a Rate Order provides for discretion in the
provision of utility services (e.g., a range rate), a utility shall not provide any
preferential treatment to an affiliate and shall apply such rate schedule in a like
manner to similarly situated parties.

2.5.5 A utility shall not provide any preferential service to an affiliate in regards to
connection of the affiliate or an affiliate’s customers. Requests by an affiliate or
an affiliate’s customers for access to a utility’s network or for utility services shall
be processed in the same manner and within the same time frame as for
similarly situated customers and their representatives.

Enershare Technology Corporation and Direct Energy M arketing Limited believe that this
section should be clarified so that offering an affiliate either utility servicesor accesstoits
network (other than as specified by the Code) means offering those servicesto all
competitors.

OHSC notesthat it may not always be possible to respond to customersin the sametime
frame. When backlogs occur, they still must be cleared sequentially. To deal with these
stuations, the wording should refer to “ with the same priority” instead of “ in the same
time frame.”

2.5.6 A utility shall ensure that the use of the utility’s name, logo and other
distinguishing qualities by an affiliate is in accordance with this Code and shall
not permit an affiliate to improperly characterize its relationship with the utility.

Bennett Jones on behalf of Electrical Contractors Association of Ontario (ECAO) submits
that, although the law does not grant the Board the authority to limit the use of the utility
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name, the Board should establish clear rules on the use of logos, trademarks, service
markets, etc..

Borden & Elliot on behalf of Oakville Hydro notesthat provisonsrelated to “ equal access
to services’ includes a prohibition on activitiesthat improperly characterize the
relationship between a utility and its affiliate. Clarification of what conduct may be
improper would be of assistance in outlining for utilitiesthe scope of their allowed activities
with respect to branding and marketing.

Gloucester Hydro notesthat thiswill add confusion for the consumer where the affiliated
company choosesto use the existing M EU utility name and logo to gain a market position
and the distributor chooses a new name and logo.

The MEA notesthat it isnot clear that a utility would have the authority to meet the
requirements of this clause.

OHSC notesthat this clauseistoo vagueto apply in practice. Clauses?2.5.1to 2.5.5 should
be sufficient to deal with the Board’s concern.

Pembroke Hydro notesthat the companies are owned by the same shareholders,
municipalitiesor customers. It isridiculousto say that you cannot have a common symbol
on their logo with the names spelt out.

PIAC/OCAP point out that there does not seem to be any guidance concerning the use of a
utility’ s name, logo, and other distinguishing qualitiesin this Code.

Toronto Hydro notesthat not allowing an affiliate to use the brand recognition that has
been established over 100 years creates an unlevel playing field tilted against the retail
affiliate.

2.6  Confidentiality of Consumer Information

Aird & Berlisnotesthat thissection isoverly restrictive and may prevent such basic
current activities such as shared meter reading and billing by different public utilities
serving the same municipality.

Granite Power considersall customer information confidential and does not giveit to
anyone without the customer’spermission. The only exception would be to the customer’s
legal representative, or to give consumption detailsto a new owner or tenant of certain
premises. Financial information isgiven only to a credit bureau if it isassisting with
collections.
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OPG notesthat if agrace period or transtion period is allowed, the customer information
protectionsin this section should be effective as soon as possible, and not implemented
during a transition period.

Pickering Hydro notesthat this section seemsto be quite clear.

2.6.1 A utility shall not, in the course of any transaction or dealings with an affiliate,
disclose without prior authorization from a consumer or other market participant
information obtained from the consumer or market participant. This standard
applies to any information obtained by a utility in the course of carrying out or
providing utility services.

OHSC notesthat it isnot clear why 2.6.1 isrequired if 2.6.2isin place. Thisshould be
removed from the Code and 2.6.2 should have an additional sentence that expressly permits
disclosure of information in numeric or aggregated form which isnot confidential or
proprietary in nature.

2.6.2 A utility shall not release to an affiliate confidential consumer, retailer, marketer
or supplier information without the consent of that consumer, retailer, marketer
or supplier.

OHSC submitsthat if 2.6.1 isremoved, this clause should have an additional sentence that
expressy permitsdisclosure of information in numeric or aggregated form which is not
confidential or proprietary in nature.

PIAC/OCAP suggest that the consent should be “in writing” or by way of suitable
electronic alternative.

Toronto Hydro notesthat it is sufficient to say that information shall be provided to all
retailerson the same basis. Information covered by thisrequirement should be clarified.
For example, load information has been considered by the Privacy Commission to belong to
a utility, not the customer.

2.6.3 A utility shall not transfer or assign to an affiliate a customer for whom the utility
is providing utility services, unless the customer gives permission to such
transfer or assignment in writing.

Enershare Technology Corporation and Direct Energy M arketing Limited believe that this
section should be clarified so that the transfer or assignment of customers from a utility to
an affiliate be undertaken “ in a manner smilar to customer requestsfor transfer or
assgnment to other retailers.”

-41 -



Ontario Energy Board Staff Draft Affiliate Relationships Code

OPG notesthat thisprovision appearsto beinconsistent with the use of telemarketing or
marketing viathe Internet. IsthistheBoard’sintention? If so, thisrestriction will delay
the development of the competitive market.

Toronto Hydro notesthat thisissue dealswith customer transfer and does not belong
under confidentiality of information. Toronto Hydro also notes, in itsopinion, that all of
itscustomers must be transferred to an affiliate to comply with section 71 of the Act.

2.7 Compliance Measures

Aird & Berlisnotesthat the requirementsin this section may be difficult to carry out
practically given therestriction on appointmentsto the Board of Directors.

2.7.1 A utility shall be responsible for ensuring compliance with this Code and shall:

. perform periodic compliance reviews;

. use its best efforts to have the Code communicated to and understood by
its employees;

. require and monitor compliance of this Code by its employees; and

. conduct annual compliance reviews, the results of which shall be filed in

the format specified from time to time by the Board as part of this Code.

Granite Power notesthat this soundslike a very costly, bureaucratic nightmare,
particularly thelast item. With a small company, this should be easy to monitor, but the
“red tap€e’ requirementsare unnecessary. Only complaintsto the Board should be handled
in writing.

OPG notesthat thefirst point isredundant given the fourth point. Also, it should not be
necessary to file the results of the annual compliance reviewswith the Board. Thissimply
addsto theregulatory burden and the costs borne by the Board and utilities. Instead,
utilities should berequired to have theresults available for Board review if requested.

Pickering Hydro askswho is going to pay the costs for this. It seemsthat distributorsare
getting hit with coststhat they do not have now. Who paysfor these costsis an important
issue.

Port Hope Hydro asksfor clarification on what the penalties are for non-compliance or
breach.

2.7.2 The Audit Committee of the Board of Directors of a utility is responsible for
ensuring the utility’s adherence to this Code.
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Granite Power notesthat with a small Board of Directorsfor a small company, there may
not be an Audit Committee.

OPG notesthat, while ensuring compliance with the Code should be the responsibility of a
utility and thusultimately the utility’sBoard of Directors, it isnot appropriate for the
Board to propose specific rolesfor the Board of Directors committees. Instead, a utility’s
Board should be left to organize their own internal responsibilities. Also, there may be
difficultieswith thisprovision in that thereisno requirement that company Boards have
audit committees unlessthey are offering corporations.

Port Hope Hydro asksfor clarification on whether auditors are appointed by the Board of
Directors.

Terrace Bay Hydro seesno reason to assign Code adherence responsibility to an * audit
committee” of the Board of Directors. Theentire Board of Directorsand the officers
should beresponsible for thiscompliance. This clause also would impose a Board
operating structure that may not be appropriate.

Toronto Hydro notesthat under the OBCA, an Audit Committee does not have the
authority to make independent decisons. The responsibility restswith the full Board of
Directors. Also, many smaller distributorswill not have an Audit Committee of the Board.

2.7.3 The external or independent auditor of a utility shall certify to the Audit
Committee and to the Director that the utility’s affiliate transactions comply with
the conditions of this Code.

Granite Power notesthat this clause increasesthe cost of the audit, and the auditor may
not fully understand the Code.

OPG notesthat the Board should not requirethis external certification to be filed with the
Director unlessrequested.

OHSC notesthat these are potentially onerous and costly to implement. The Code
obligates utilitiesto comply. How they ensure complianceis an internal governance matter
that should be left to the utilitiesinstead of being prescribed by the Code. Each utility
should berequired to come forward with a compliance plan that isreasonablein their
circumstances and clearly defines what constitutes compliance, for acceptance by the
Director.

Port Hope Hydro notesthat it should be clarified whether independent audits need to be
conducted according to some generally accepted measurement technique.
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2.8 Record Keeping and Reporting Requirements
Aird & Berlisnotesthat this section appearsto be acceptable.

John S. M cGee notesthat some very clear rulesand direction are going to have to be
provided for external auditorsto provide assuranceto the Board and consumersthat utility
financial statements comply with both Generally Accepted Accounting Principles and the
Board Affiliate Relationships Code.

Toronto Hydro is concerned that much of the information itsretail affiliate would be asked
tofileto the Board could be used by its competitorsto their advantage. Therefore, Toronto
Hydro believesthat it isnecessary that the Board establish review processesthat protect
any confidential information from public disclosure. Furthermore, Toronto Hydro notes
the cost of collecting and providing the required information and expectsto be
compensated for costsif therequest isbased on athird-party’sintervention and is deemed
to beunreasonable.

OPG suggeststhat the words* when requested by the Director” be added to the end of this
provision to makeit clear that evidenceisnot required to befiled with the Board unless
specifically requested. Minimizing the number of routine filings will reduce the regulatory
burden on the Board and on utilities.

2.8.1 A utility shall maintain updated records and provide the following information to
the Director on an annual basis, or as otherwise required by the Director:

a. A list of all affiliates, including their business address, a list of the officers
and directors, and a description of the business activity;

b. A corporate organization chart indicating relationships and ownership
percentages;

Granite Power notesthat thisinformation seems excessive, and some of the requirements
are confidential. A confidentiality agreement from the Board would be required.

Pickering Hydro asks whether marketersare going to be required to file the same type of
information. If not, thereisa potential that a marketer could be a third party SSS
provider and still do retail and marketing in the distributor’slicensed serviceterritory.

C. A list of all affiliate transactions where the total cost of each transaction
exceeds the lesser of $100,000 or 0.1 percent of a utility’s approved
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annual operating and maintenance expense, including:

Belleville Utilities Commission’s electric utility is approximately 38" in sizein the Province.
Belleville notes that perhapsthis clause showsthe size of utility for which this Code has
been designed. 0.1 percent of Belleville's expenses would be approximately $5,000, one
twentieth of the stated $100,000. Belleville extrapolatesto conclude that this Code could be
readily applied to a utility twenty timesits size.

Bennett Jones on behalf of Electrical Contractors Association of Ontario (ECAO) and Port
Hope Hydro note concern that the use of financial thresholdsfor reporting affiliate
transactions could be averted merely by “ breaking up” transactionsinto their smaller,
component parts. An appropriate mechanism should be introduced into these provisons
which would forestall this possibility.

Borden & Elliott on behalf of Oakville Hydro notesthat thisthreshold may be placing an
undue administrative burden on smaller utilities. In most cases, the 0.1 percent threshold
would capture many smaller transactions. A more reasonable percentage threshold may be
1.0 percent, or a diding scale matched to classes of utilitiesranked by size. The
restructuring process and PBR would be well served by adopting a flexible approach that
minimizestheregulatory and administrative burden while facilitating efficiency and
competition.

Gloucester Hydro notesthat thisthreshold puts smaller utilities under much more scrutiny
than larger utilities.

Granite Power notesthat the threshold of $100,000 would be acceptable, but may not be
high enough for larger utilities.

OPG notesthat thethreshold of 0.1 percent seemstoo low, particularly for small utilities.
OPG suggests an absolute minimum figure of $25,000. Below thisfigure, the costs of filing
therequested information and the Board’sreview probably exceed any savings on
transactionsfor ratepayers.

OHSC statesthat the $100,000 threshold is not appropriate because it represents 0.03
percent of distribution OM & A or 0.025 percent of transmisson OM&A. Thethreshold
should be 0.1 percent of approved OM&A in order to result in reporting of transactions
that materially affect rates.

Pickering Hydro notesthat the $100,000 threshold could be used at the start provided that
it can be adjusted later.
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Port Hope Hydro and TransCanada suggests defining a transaction so that thereisnot a
wide differencein how utilities maintain and update records on such “ affiliate
transactions.”

Scott & Aylen on behalf of Ottawa Hydro and Ottawa Staff notesthat the threshold should
be $100,000 or 0.5 percent to 2.5 percent, depending on utility size.

Toronto Hydro recommendsthat thelist to the Director should include only transactions
with coststhat exceed 0.2 percent of theannual O& M expense.

Upper Canada Energy Alliance suggeststhat the dual trigger islow, and that percentage of
O&M expense alone should be used. Given the diverse nature of distributors, the stated
triggers could see many utilitiesreporting all affiliate transactions, which isarguably overly
onerous. Given PBR and transfer pricing, affiliate preference will be obvious. A trigger
that servesasa grossindicator of affiliate dealings above an expected norm to prompt a
review should be 20 percent.

. the name of the affiliate;
. the product or service in question;
. the price or cost involved in both unit terms and aggregated;
. the form of price or cost determination; and
. the timing and duration of the transaction;
d. For each ongoing affiliate transaction, the start date for the transaction

and the expected completion date;

Granite Power notesthat under 2.8.1(c) and (d), the Board may receive a great deal of
information. The cost of assembling thisinformation and the cost of assessing it seemsvery
high when measured against the benefits. Thisinformation isnot needed and isirrelevant.
If awires company adheresto all other sections of this Code, then it isin compliance, and
therequirementsin this section isa costly form of redundancy.

e. A copy of any revisions to the approved costing and pricing guidelines,
tendering process and Service Agreement.

OHSC notesthat copies of Service Agreementsfiled should have commercially sensitive or
customer information blacked out, unlessthe Board is ableto hold such information
confidential.

Scott & Aylen on behalf of Ottawa Hydro note that clause 2.2.1 which callsfor the sharing
of servicesin accordance with a Service Agreement does not require the Agreement to be
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filed with the Director, but givesthe Director discretion to review the Agreement. If the
intent isthat all Services Agreementsand revisonsthereto areto be provided to the
Director, then clause 2.2.1 ought to be amended.
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