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IN THE MATTER OF the Ontario Energy Board Act, 1998, S.O. 1998, c. 15 (Schedule B)

AND IN THE MATTER OF applications by Centre Wellington Hydro, Veridian Connections Inc., EnWin Powerlines Ltd., Erie Thames Powerlines Corp., Chatham-Kent Hydro Inc., Essex Powerlines Corp., Cooperative Hydro Embrun Inc. and Hydro One Networks Inc. pursuant to subsection 74(1) of the Ontario Energy Board Act, 1998 to amend Schedule 1 of their Transitional Distribution Licences.

SUMMARY OF EVIDENCE OF HAMILTON HYDRO INC., 
HYDRO OTTAWA LIMITED, BRANTFORD POWER INC., 
MARKHAM HYDRO DISTRIBUTION INC., AND
HYDRO VAUGHAN DISTRIBUTION INC.

AUGUST 7, 2003

Introduction

1. On March 28, 2003, the Ontario Energy Board ("OEB" or "Board") issued Procedural Order No. 1 dealing with nine applications for service area amendments brought before it by the above-named licensed distributors.  The OEB’s Procedural Order #1 established a framework for a combined proceeding due to the similar policy questions that would arise in each of these applications.  Hamilton Hydro Inc., Hydro Ottawa Limited, Brantford Power Inc., Markham Hydro Distribution Inc., and Hydro Vaughan Distribution Inc. (the "LDC Coalition") are not taking a position on the specific technical features or merits of these applications.  The LDC Coalition's evidence will instead address principles that should be applied generally by the OEB in considering applications for service area amendments, and a number of the issues set out in the OEB's Issues List.  In this regard, the LDC Coalition has had an opportunity to review the submission of Toronto Hydro-Electric System Limited ("TH Electric System"), and the LDC Coalition confirms that it supports the TH Electric System submission.  The LDC Coalition will advise the Board following the August 7, 2003 filing deadline for submissions from parties other than the Applicants, as to whether there are other submissions that it supports.  The LDC Coalition trusts that this will assist the Board in avoiding duplication of submissions to the extent possible. Headings in tehis submission correspond to those in the TH Electric System submission.

Guiding Principles

2. The LDC Coalition supports the guiding principles enumerated by TH Electric System in its submission of August 7, 2003.  The LDC Coalition may elaborate on these proposed principles, and on the issues set out in the Issues List, should the Board convene an oral hearing in this proceeding.  At this time, the LDC Coalition offers the following additional comments on the proposed guiding principles:

Distribution is a natural monopoly and does not support competition.

3. As noted by TH Electric System, the Provincial Government's White Paper of November, 1997, - "Direction for Change: Charting a Course for Competitive Electricity and Jobs in Ontario" – and, before it, the May, 1996 report titled "A Framework for Competition: The Report of the Advisory Committee on Competition in Ontario's Electricity System to the Ontario Minister of Environment and Energy" (referred to in this summary of evidence as the "Macdonald Committee Report") that preceded the White Paper, did not contemplate competition in the distribution sector.

4. At p.74 of the Macdonald Committee Report, the Committee indicated that it considered that the benefits of a restructured distribution system include, among other things, "establishing the basis for the separation of the wires business from the electricity sales and energy services businesses, to enhance competition in the latter."  At p.76 of the Macdonald Committee Report, the Committee recommended that the distribution sector be restructured based upon three principles, among them "that each distribution utility keep separate its monopolistic wires business from its competitive electricity sales and energy activities."  As discussed by TH Electric System, this approach to distribution "wires" activities (which the LDC Coalition understands to mean those activities related to the conveyance of electricity at voltages of 50 kilovolts or less) was carried forward into the White Paper and the Board's Distribution Rate Handbook.

5. The LDC Coalition submits that references to portions of the White Paper and the Distribution Rate Handbook found in the evidence and interrogatory responses of applicants such as the SW Utilities ignore the overall distinctions set out in the Macdonald Committee Report, the White Paper, the applicable legislation and the Board's Distribution Rate Handbook, between non-competitive (such as wires) and competitive activities.  Further, as noted by TH Electric System, those parties ignore the fact that through measures such as PBR (and the Productivity Factor that forms part of the rate adjustment process), the Board is trying to replicate competitive behaviours in an environment that is recognized as not amenable to competition.

A service area amendment should not create or contribute to inefficiencies in electricity distribution or contribute to the duplication of distribution infrastructure

6. At p.74 of the Macdonald Committee Report, the Committee indicated that the benefits of a restructured distribution system included the following, among others:

"…

· eliminating duplication and overlap of physical resources – vehicles, equipment, personnel – given that Ontario Hydro Retail is being absorbed;

· creating economies of scale in management, billing, collecting, purchasing, maintenance costs, building requirements, staffing, planning, engineering, information systems, etc.;

…

· enhancing the ability to engage in long-term planning;

…"

7. With respect to the first bullet above, the LDC Coalition acknowledges that the restructuring process adopted by the Ontario Government did not include the elimination of Ontario Hydro Retail.  However, the objective of eliminating duplication and overlap of physical resources remains just as vital in a distribution sector that includes Hydro One Networks Inc.  The prospect of two distributors, each with its own personnel, equipment and vehicles, installing and maintaining wires and servicing adjacent customers in the same service territory, runs counter to the objective of eliminating duplication.  The creation of new embedded distributors, with their own personnel, equipment and vehicles in the middle of an area already being adequately served by an existing distributor, creates duplication, interferes with the ability of existing distributors to establish economies of scale, and interferes with the incumbent distributor's ability to engage in long-term planning by forcing the incumbent distributor to plan only for the connection of the next customer, which will in turn raise its incremental costs and those of its existing customers.  

8. The LDC Coalition is also concerned about the prospect, raised in the SW Utilities' response to VECC Interrogatory No. 2(a), at Exhibit I9, Tab 11, Schedule 2.  The SW Utilities state that:

"If economically advantageous, as measured by the economic evaluation methodology contained at Appendix B of the Distribution System Code, the applicant utility would be able to connect customers on an embedded basis to the incumbent distributor's line in exchange and the customer would pay an approved rate for the use of the incumbent utility's facility."

The SW Utilities go on to state that this would apply to the proposed overlapping service area.  It is not clear what the statement quoted above means, or whether the applicant utility would necessarily have any physical involvement with the customer.  In the normal course, one would assume that a consumer would be the customer of the distributor to whose distribution system the consumer is connected.  The LDC Coalition understands that Wirebury's intention is to provide distribution services to subdivisions and multi-unit dwellings, in which some form of distribution system will exist.  However, this comment by the SW Utilities suggests that a customer could, in effect, simply enrol with a competing distributor, in a manner similar to signing a retail electricity contract, for a "price" equivalent to the applicant distributor's distribution rate plus the approved rate for the use of the incumbent distributor's system, while remaining physically connected to the incumbent distributor's system.  The LDC Coalition submits that whether or not there is support for any form of competition in distribution, there is absolutely no support for this activity, which could lead to a multitude of "virtual distributors" that are simply appropriating customers without serving them, relying instead on the incumbent utility to continue to physically serve those customers, in exchange for a minimal wheeling charge.

9. The TH Electric System submission speaks to the need for an incumbent distributor to be compensated for all stranded distribution assets, or portions thereof, including items that would not be the subject of compensation according to some parties to this proceeding.  Certain parties have advocated the establishment of a wheeling charge for the use of the incumbent distributor's system.  The LDC Coalition wishes to add, in this regard, that these wheeling charges have typically been based on the cost of distribution services and have not considered the significant increase in administration imposed on a host distributor when embedded distributors are introduced.  In the current electricity market, host distributors must assume many of the functions of the Independent Electricity Market Operator (the "IMO") in respect of embedded distributors that are not connected to the IMO-controlled grid and are not wholesale market participants.  The host distributor must complete and file all IMO monthly forms, and administer all rebates and wholesale settlements. The Ontario electricity market is already highly complex and this has resulted in significant uncompensated costs to distributors.  A proliferation of embedded distributors will only add more cost and complexity to the activities of the host distributor.  Not only is this not in the best interest of the industry as a whole, but it is contrary to the Board's objectives of promoting economic efficiency in the generation, transmission and distribution of electricity, and of facilitating the maintenance of a financially viable electricity industry.
A service area amendment must, if it is to be permitted, be in the overall public interest and represent a just and reasonable balance of the best interests of all customers, both existing and new, and of both the incumbent and the applicant distributors, over the long term.

10. With respect to the TH Electric System comments on the interests of the remaining customers of the incumbent utility, and of the incumbent utility itself, the LDC Coalition submits that the following concerns also arise:
· there are no existing requirements that would govern the design, installation, operation and maintenance of new embedded distribution systems, nor are there any requirements that would provide for common standards as between the host and embedded distributors.  This can contribute to safety hazards for host LDC field staff if they were required to work on a variety of non-standard equipment configurations in performing both routine and emergency work;

· the creation of new embedded distribution systems will result in increased customer costs due to additional Electrical Code requirements for equipment such as “deadfront switchgear” at every interface between two different systems.  This equipment is only required as a result of the insertion of an embedded distributor into the host LDC’s system; and

· the host LDC faces the prospect of maintaining a number of potentially incompatible equipment interfaces over time, as the ownership of the embedded systems changes or the host LDC is called on to operate the embedded system in order to ensure the reliable supply of electricity to consumers.  Once again, this may ultimately increase the costs to the host LDC and, in turn, its customers.

Any service area amendment, if it is to be permitted, must not conflict with the provincial government's stated interest in geographic rationalization in the distribution sector.

11. As noted by TH Electric System, the Macdonald Committee Report (at p.76) one of the three principles upon which restructuring of the distribution sector should be based is the principle "that there be fewer distribution utilities."  In March of this year, in its Budget, the Provincial government announced that it would make a regulation to "re-introduce a two-year transfer tax exemption."  At page 95 of Budget Paper "C", titled "Choosing Prosperity, Competitiveness and Job Creation", the Government states:

"Municipalities and municipal electricity utilities that transfer an interest in electricity assets to another person are subject to a 33 per cent transfer tax on the value of those assets.

Prior to the restructuring of the electricity industry, there were over 300 municipally owned electricity utilities in Ontario. A two-year transfer tax exemption that applied from 1998 to 2000 reduced this number significantly. But, still over 90 municipally owned utilities remain. To encourage further rationalization and greater efficiencies within the publicly owned electricity distribution sector, a regulation will be made to re-introduce a two-year transfer tax exemption.

The transfer tax exemption would be available for transfers of electricity assets from a municipality or a municipally owned electricity utility to another municipality or publicly owned electricity utility. This exemption would apply to transfers occurring after March 27, 2003 and before March 28, 2005." (Emphasis added)

12. O. Reg. 292/03, published July 26, 2003, amends O. Reg. 124/99 and provides as follows:

1.
Section 3 of Ontario Regulation 124/99 is amended by adding the following subsection:
(18)
Subsection 94 (1) of the Act does not apply to a transfer of an interest in property made after March 27, 2003 and before March 28, 2005 if,

(a)
the transfer is made to a municipal corporation in Ontario that, at the time of the transfer, is exempt under subsection 149 (1) of the Income Tax Act (Canada) from the payment of tax under that Act, and the interest that is transferred is an interest in a corporation, partnership or other entity that derives its value in whole or in part from real or personal property that has been used in connection with generating, transmitting, distributing or retailing electricity;

(b)
the transfer is made to a municipal electricity utility that, at the time of the transfer, is exempt under subsection 149 (1) of the Income Tax Act (Canada) from the payment of tax under that Act; or

(c)
the transfer is made to Hydro One Inc., Ontario Power Generation Inc. or a subsidiary of Hydro One Inc. or Ontario Power Generation Inc. ("the transferee"), and, at the time of the transfer, the transferee is exempt under subsection 149 (1) of the Income Tax Act (Canada) from the payment of tax under that Act.

13. As noted by TH Electric System, the LDC Coalition submits that Provincial policy clearly continues to favour consolidation in the distribution sector, and the economies and reduced regulatory burdens to which consolidation can contribute, and that the Board should not, in the context of service area amendments or other regulatory processes, take steps that would undermine the consolidation process.

14. The LDC Coalition submits that this is of particular concern in the context of new embedded distributors.  The Province's focus has clearly been on consolidation of LDCs.  As recently as July 28, 2003, in a report confirming the lowering of the rating of Electricity Distributors Finance Corp.'s ("EDFIN's") $175 million 6.45% series 2002-01 unsecured debentures due 2012 to "BBB+" from "A-" with a negative outlook, Standard & Poor's analysts noted that "Event risk remains a material industry-wide concern following the provincial government's decision to reintroduce a two-year transfer tax holiday.  This might stimulate a much-needed rationalization of the electricity distribution industry."  The analysts went on to note that "The negative outlook could remain in place for one or two years, but would be revised to stable sooner if regulatory stability and transparency are restored and the LDC participants' success in mitigating the financial challenges associated with the four-year rate freeze materialize."

15. The LDC Coalition submits that the creation of new distributors, and of a public policy environment that encourages the establishment of these new distributors, is not in keeping with this "much-needed rationalization".

Issues List Matters

16. The LDC Coalition supports the comments of TH Electric System on the items set out in the Board's Issues List.  The LDC Coalition may elaborate on the points made by TH Electric System in an oral hearing in this proceeding.  The LDC Coalition offers the following additional comments:

1.
Customer Preference

· TH Electric System submitted that open LDC competition contributes to the duplication and stranding of assets; and the "cherry-picking" of low-maintenance, high return customers, leaving the incumbent utility with higher-cost infrastructure without the balancing effect of the newer infrastructure, leading to higher rates for those customers that remain.  Additionally, the LDC Coalition submits that an incumbent distributor would not be able to compete on a level playing field with an applicant seeking to be a new distributor for a new subdivision within the incumbent's service territory, unless the incumbent distributor is permitted to introduce a two tier rate structure; one for distribution in new subdivisions and another for the remaining customers.  However, this would result in higher distribution rates for the incumbent distributor's remaining customers, because the low-cost customers will be in a different rate class.  In short, the only way for an incumbent distributor to effectively compete with a new distributor that does not have the mix of high and low cost customers and infrastructure that may be found in the incumbent distributor's system is by performing the same "cherry picking" as the new distributor.  In either event, the incumbent distributor's remaining customers will suffer through higher rates.
All of which is respectfully submitted this 7th day of August, 2003.
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