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14

‑‑‑ Upon commencing at 9:01 a.m.

15

MR. KAISER:
Please be seated.

16

The Board is sitting this morning to hear a motion filed by Union Gas Limited on February 2nd. The motion is for an order varying or cancelling or suspending certain provisions for this Board's decision in the rate order of December 15th.

17

May we have the appearances, please.

18

APPEARANCES:


19

MR. PENNY:
Yes, my name is Michael Penny. I appear as counsel for Union Gas.

20

MR. KAISER:
Thank you.

21

MR. WARREN:
Robert Warren for the Consumers Council of Canada.

22

MR. KAISER:
Thank you.

23

MR. JANIGAN:
Michael Janigan for the VECC.

24

MR. KAISER:
Thank you.

25

MR. CASS:
Fred Cass for Enbridge Gas Distribution.

26

MR. KAISER:
Thank you.

27

MR. AIKEN:
Randy Aiken on behalf of the London Property Management Association.

28

MR. KAISER:
Thank you.

29

MR. SHEPHERD:
Jay Shepherd, School Energy Coalition.

30

MR. KAISER:
Thank you.

31

MR. THOMPSON:
Peter Thompson for IGUA.

32

MR. KAISER:
Thank you, Mr. Thompson.

33

MR. SCULLY:
Peter Scully for the Federation of Northern Ontario Municipalities and the cities of Timmins and Sudbury.

34

MR. KAISER:
Thank you, Mr. Scully.

35

MS. RUZYCKI:
Nola Ruzycki, Ontario Energy Savings Corp..

36

MR. KAISER:
Thank you.

37

MR. GRUENBAUER:
Jim Gruenbauer, City of Kitchener.

38

MR. KAISER:
Thank you.

39

MR. LYLE:
Mike Lyle, Board Staff

40

MR. KAISER:
Thank you.

41

Mr. Lyle, how do you want to proceed?

42

MR. LYLE:
I believe Mr. Penny is going to make his argument, Mr. Chair.

43

MR. KAISER:
Yes, go ahead, Mr. Penny.

44

MOTION BY UNION GAS LIMITED:


45

SUBMISSIONS BY MR. PENNY:

46

MR. PENNY:
Thank you, Mr. Chairman.

47

As you noted, this is a motion to vary, cancel, or suspend the decision and order of the Board made December 15th, 2004, concerning an earnings‑sharing mechanism for 2005 rates. The Board, in its Procedural Order No. 2 in this matter, has explicitly dispensed with the threshold issue raised by the Board's Rules of Practice, so I will not address that issue. But it is worth reviewing the specific statutory framework for the motion and the process by which the order in question was ultimately made.

48

The statutory authority to review your own decisions is clear. It arises from section 21.2 of the Statutory Powers Procedures Act. I reproduced that provision in my motion record at tab 1, page 12, and 21.2 simply says that:

49

"A tribunal may, if it considers it advisable, and if its rules made under section 25 deal with the matter, review all or part of its own decision or order, and may confirm, vary, suspend, or cancel the decision or order."

50

And, of course, the Board's Rules of Procedure do contemplate such a process in Rules 42 to 44.

51

The process that led to the Board's decision of December 15th is also relevant, in my submission, and I just want to review briefly how that arose.

52

On October 22, 2004, Union filed a draft rate order to set new rates for 2005 based on four rate adjustments which had all previously been approved or ordered by the Board. These adjustments all involved the implementation of the 2005 effects of decisions that had already been issued by the Board in 2004. And there were four such adjustments: One was the second year of a two‑year phase‑in of an increase in fixed monthly charges; the second was rate changes attendant on the second year of a five‑year phase‑out of something called the delivery commitment credit; the third had to do with the reduction in the interest rate charged on overdue accounts, from 1.9 to 1.5 percent, to achieve uniformity; and the fourth had to do with the elimination from rates of certain temporary charges but which had been in place for 2004 to clear 2003 deferral accounts but were not at this point on into 2005.

53

So the Board issued a notice of written hearing with respect to the proposed rate adjustment on November 4th, and in that notice and Procedural Order No. 1, the Board directed that any party who objected to a written hearing was to make written submissions by November 12th. There were several submissions filed, but no party, in the end, did object to a written hearing with respect to the four rate adjustments.

54

But there were a number of submissions made, not in response directly to the Board's direction with respect to the written hearing, but with respect to other issues which were not the subject of Union's draft rate order or the procedural order that the Board had issued.

55

And we have the parties' submissions at that stage of the proceeding reproduced at tab 3 of the record, for completeness. It is not necessary to go through them all. But what happened, in summary, what happened was that several parties wanted to add additional issues or wanted to know, at least, when additional issues of concern to them were going to be dealt with. And those additional issues raised were: The subject of DSM for 2005; 2003 earnings sharing and related questions of interest, and the impact of a weather hedge on 2003 earnings; the third was 2004 deferral account balances; and a fourth issue was the sale of cushion gas, a sale of cushion gas that had taken place in 2004. And there was an exchange of correspondence in which Union responded to these submissions made on all of these issues.

56

None of the submissions made in response to the Board's procedural order, however, made any mention of the need to deal with or the potential for a material excess earnings in 2005, and naturally, of course, Union made no comment on such an issue either. The issue of the potential for material excess earnings in 2005 was first raised by the Board on November 19 in a document styled a decision, which is at tab 4 of the motion record.

57

The decision of November 19 deals with the various issues that were raised by the intervenor submissions that were filed in response to the procedural order, and, in effect, the decision approves Union's proposal to convene a forum in the early part of 2005 to deal with the DSM on the 2004 deferral accounts, and so on.

58

But on page 3 of that decision, which is page 43 of the record, the Board, on its own motion, denounced another outstanding issue, in its view, that was the potential presence of material excess revenue in 2005. And so the Board went on to say, in the, I guess, penultimate sentence of the decision:

59

"As part of the submissions stage set out in Procedural Order No. 1, the Board wishes to receive input from the parties as to what options, if any, should be considered by the Board in dealing with this issue."

60

And on the same day, the Board also issued a request to Union to provide the expected dates for filing its 2006 rate application. And that is at the next page of the record, page 44. In the ‑‑ you will see that the Board says, at the end of that letter addressed to Mr. Packer of Union Gas, that the Board would be assisted by the utility providing the expected date for filing its 2006 rate application and the applicable evidence.

61

So, under ‑‑ then under the original procedural order, there was a timetable for substantive submissions on the application which now included the new issues, and so there were additional submissions made by the intervenors. And those, again for completeness, I have reproduced at tab 5 of the record. And those submissions did include comments on the concept of an option of dealing with the potential for excess revenue, and those submissions tended to focus on the option of possibly putting in place an earnings‑sharing mechanism for 2005 to deal with the potential for excess earnings.

62

And, again, I'm not going to go through these, but I wanted to emphasize that the issue, in our submission at least, the issue of an earnings‑sharing mechanism was pitched at a relatively high level. Some people commented on certain aspects or parameters or details of such a mechanism; others did not.

63

There was, of course, no evidence filed by anyone on the issue, but Union ultimately submitted a response to the intervenors' option, suggestions with respect to this option, on December 10th. And Union also responded to the Board's secretary's letter of November 19 asking for clarification on when Union planned to file the 2006 application for rates. And Union, of course, as the Board knows, indicated that it did not plan to make a 2006 rate application.

64

So on December 15, then, reproduced at tab 6 of the motion record, without further consultation, the Board issued a decision and rate order which is the subject of this motion. The decision is in two parts. The first part deals with rates, cost allocation and rate design, and the Board approved Union's proposed rate adjustments for 2005, that was the original purpose of the application. We take no issue with that portion of the order. The second part of the order, however, deals with the potential for excess revenue and the so‑called earnings‑sharing mechanism. And the actual decision on that issue is in the record at page 75, at the bottom of page 8 and the top of page 9.

65

And there the Board says that it finds merit in the suggestions by intervenors, this is page 8 of the decision, page 75 of the record. "The Board has decided that an asymmetric earnings‑sharing mechanism with no deadband is appropriate for Union's 2005 fiscal year. The sharing of excess earnings shall be on the basis of a 50/50 split between ratepayers and the shareholder. Any underearnings will be to the account of the shareholder alone.

66

"The Board has decided that the determination of any excess earnings shall be done in conjunction with the next main rates proceeding. In determining the excess earnings, the benchmark ROE shall be determined through the Board's formulaic approach and shall be based on the most recent data that was available and could have been used had a cost‑of‑service review hearing been used to determine the new rates for January 1, 2005. Consistent with past practice, any excess earnings shall reflect normalization for weather."

67

And so it is that particular aspect of the order which is the subject of Union's motion for reconsideration. And the specific relief sought is, of course set out in Union's notice of motion. And we seek either a ‑‑ on the one hand, either a cancellation or suspension of that portion of the order, or in the alternative, a variation of the order in five specific respects, which are each listed in the notice of motion.

68

So I will deal with each of those in turn. Dealing first with the submission on the cancellation or suspension of the order. To go back, the basis for the suggestion that there be an earnings‑sharing mechanism for 2005 arose from the fact that Union did not make an application for rates for 2005, for new rates commencing January 1, 2005. And this gave rise to a concern that was articulated in the Board's earlier decision, that there was a potential for overearnings in 2005, and that, of course, led to the Board's invitation to consider options for dealing with that concern.

69

Part of Union's submission on the concept of an earnings‑sharing mechanism was that there was no obligation to file annually and that there was no evidence of any potential for overearnings and, in fact, the only evidence on the point is Union's statement in its December 10th submission that Union has no expectation that its 2005 costs or revenues will deviate materially from Board‑approved levels.

70

And Union made reference specifically on this issue to existing statutory mechanisms by which the Board can obtain information about whether overearning is occurring or is likely to occur. And in the record at tab 5, page 64, that's Union's submission on the issue of an earning sharing mechanism. And in the middle of the page, there's two paragraphs, one starting "with respect to 2005." Union's submission was that:

71

"With respect to 2005, Union does not believe that any review is warranted and any review would largely have to be on a retroactive basis. Union's 2004 rates were implemented in May, 2004. These rates, which were implemented only seven months ago, were set pursuant to a very detailed cost‑of‑service proceeding that involved 24 hearing days and 17 binders of material. These rates, determined to be just and reasonable only months ago, remain in place until changed by the Board. In any event, Union currently has no expectation that its 2005 costs and revenues will deviate materially from Board‑approved levels.

72

"The legislation and past practice established a process by which the Board under section 107 of the OEB Act may request certain financial or other information to enable it to conduct its oversight responsibilities. Union submits that the process established by section 107 is the appropriate means by which the Board should evaluate Union's performance in 2005. There's no need for and no evidence to support an alternative process which displaces the procedures under section 107. Furthermore, the Board has not established any basis for the alternative process on which it has invited suggestions from all parties."

73

And so section 107 is reproduced in tab 1 of the record at page 14. And of course, section 107 provides that an inspector is empowered to require Union to provide documents, records or information relating to gas distribution transmission and storage. And section 108 gives the inspector powers of entry and inspection, and section 109 creates an obligation on the inspector to notify the Board of all matters that he or she thinks relevant to Board proceedings, that's at page 17 of the record, or possible future Board proceedings.

74

So long before the words "earnings‑sharing mechanism" were ever uttered before this Board, the ERO under the old system, now the inspector, reviewed utility performance and advised the Board whether there was evidence of overearnings in off year or a non‑rate case year. And the Board took action on that information as it deemed appropriate, including requiring the utility to come in for a hearing on all or part of its costs or revenues.

75

And of course, the Board's powers extend further, because if a utility which has been asked to come in or to deal with possible overearnings declines that invitation, the Board, under section 21, has the power to order the preparation of evidence and the power to institute a proceeding on the justness and reasonableness of the distributor's rates on its own is also reproduced in the record at page 13.

76

I would simply say as a final note on the statutory framework that the provisions dealing with the powers of the inspector, I submit, have certain protections built into them regarding confidentiality. So that if information obtained in confidence under the inspector's powers is sought to be used in a proceeding, then the owner of the document is given at least the opportunity to make representations with respect to the intended introduction of that information. So there is ‑‑ there's somewhat of a balance created in the exercise of those powers. Now the Board, of course, rejected this submission in its December 15th order, but we say, with the greatest of respect, that the Board rejected this submission on the basis of an incomplete understanding of the factual background.

77

And at tab 6 of the record, page 75, in the second paragraph, the Board says that: "The Board notes that the timing of Union announcing its intention not to make an application for 2005 rates precluded the Board from conducting a review in time for dealing with rates to take effect January 1, 2005. Such notice should have been provided much earlier. In fact, it was as a result of the Board's letter on November 19, 2004 asking Union of its plans that Union formally made its intention concerning 2005 rates known."

78

And that conclusion, with respect, is not correct. Union was, on December 10 ‑‑ pardon me. Union was, on December 10, in its submission responding to the Board's enquiry about 2006 rates. Not 2005. And as Union stated in its December 22, 2004 letter, which initiated this motion and which is attached to the notice of motion at the beginning of the record, at page ‑‑ starting at page 4 of the record, at the bottom of the page under the heading "notice":

79

Union notes that the imposition of an earnings‑sharing mechanism for 2005 appears to be based, at least in part, on the Board panel's perception that notice from Union that it would not be making a 2005 rate application should have been made much earlier than Union's December 10, 2004 response to the Board's letter of November 19th. Union believes that the Board's conclusion in this regard was based on an incomplete understanding of the factual information. In fact, notice was provided much earlier. Union informed the Board in writing on October 1, 2004, it was not planning to file a 2005 rate application, and there is, of course, a letter attached to that effect.

80

And then it goes on to say:

81

Union also informed Board Staff on a number of occasions during the spring and summer of 2004 that no rates application was expected to be made for 2005. Union notes that on August 9, 2004, Mr. Somerville, in a hearing dealing with Tribute Storage, had discussion with Union's counsel, Mr. Leslie, about Union not having a 2005 rate application ‑ and the excerpt from that transcript is also attached ‑ "and the implications this would have on the timing of Union's responding to a directive from the Board in RP‑2003‑0063."

82

I won't read those references, but they're attached at pages 8 and 11 of the record.

83

So the Board, in the December 15 order, expressed concern with the lack of evidence that will allow the Board to make a determination of the revenues that Union projects in 2005. In our submission, the Board has the power to obtain, and regularly does and has obtained, financial information from the company, to ensure rates are just and reasonable. And those, of course, are the powers of section 107 and 108.

84

There are, by contrast, only two occasions on which the Board has approved an earnings‑sharing mechanism for gas utilities in Ontario. The first was a component of Union's trial PBR plan, in 2000. That decision was approved in 2000. And the second was, of course, in relation to Enbridge's application for a rate‑setting formula for fiscal 2004. In both cases, the concept of an earnings‑sharing mechanism was intended to safeguard against the risk that new, and previously untested, Board‑approved formulaic rate changes might result in unacceptable outcomes. And in both cases, the issue was the risk of misspecification of the formula parameters. And in both cases, the formula included an inflator that would tend to have the effect of increasing rates under the formula.

85

Here, in Union's circumstance, Union has not proposed any new rate mechanism for 2005. Union has not proposed that 2005 rates be derived from approved 2004 rates by applying any inflator, or any adjustment at all. In our submission, therefore, an earnings‑sharing mechanism is not appropriate, and is unnecessary in the absence of an inflator.

86

The past practice, again, suggests that the only reason for earnings‑sharing mechanisms is to protect against misspecifications of new, untried formulae, and here, Union has no new, untried formulae. It, in fact, has the distinctly old, well‑tested, cost‑of‑service rate determination that had been done only seven months before.

87

So the basis, in my submission, for the application of a mechanism like earnings‑sharing is, simply, not present in this case, where all that has happened is that the company's prepared to hold the line, and live with existing rates that have been set seven months previously.

88

And it is also important, in my submission, to recognize that the timing of the rate‑setting process is such that Union was, effectively, barred from filing a 2005 rate application, without engendering very significant rate retroactivity. And this is, simply, because the decision setting rates effective January 1, 2004, didn't come out until March of 2004. And, as the Board knows, it takes now over a year to commence process and get a decision on a rate case, not including the drafting of the evidence. So even if Union had acted immediately after the release of its 2004 decision, it would have been impossible for new rates to be set until well into 2005. And as the Board knows, significant retroactivity is very unpopular and undesirable.

89

So earnings‑sharing mechanisms, we submit, are not a universal panacea. They are not the convenient backstop for any and all uncertainty. They are, in our submission, to be applied in specific situations, for specific reasons which do not obtain here. And they should not be introduced ad hoc, because they will create, as I will submit, shortly, the wrong economic incentives for responsible behavior.

90

And as well, earnings‑sharing is, by definition, retroactive in effect, because they are based on historical, not forward‑test‑year, evidence.

91

And, finally, an ESM imposed on a stand‑alone basis, here, following a standard cost‑of‑service rate‑setting process, is neither cost‑of‑service‑ nor performance‑based. It really amounts to earnings regulation, which is, I submit, neither consistent with the Board's past practice, nor with, again, appropriate incentives to utilities to hold the line on rate increases, or otherwise improve efficiencies.

92

And it is for these reasons that we ask the Board to reconsider the need for an earnings‑sharing mechanism in 2005, and to cancel, or suspend, that portion of the December 15 order.

93

The second issue ‑‑ I'm now turning to the aspects of the order in respect of which we seek a variance. The second issue has to do with weather normalization. And that arises from the provision in the order that the earnings‑sharing mechanism will apply to weather normalized, not actual, utility earnings. And I read that passage earlier, but it's at tab 6, page 76 of the record, where the Board said, in the last sentence of the operative provision:

94

"Consistent with past practice, any excess earnings shall reflect normalization for weather."

95

Now, I appreciate that, in the case of Enbridge, there was an earnings‑sharing mechanism introduced along with a formula‑based rate for Enbridge's fiscal 2004 year, and that, in that case, Enbridge ‑‑ in the case of Enbridge, the desired base for the earnings‑sharing mechanism was weather‑normalized earnings. But, as I've said, there have only been two earnings‑sharing mechanisms before, for gas utilities, and the other one was, of course, Union's PBR case, the 0017 case. And past practice, with respect to Union, is not that the earnings‑sharing mechanism reflects weather‑normalized earnings, but the exact opposite. It was, in fact, based on actual earnings.

96

And I would also submit, and I will come back to that in a moment, but I also want to submit, briefly, if you will, on a second layer, that it's an issue on which Union and, frankly, a number of the intervenors, did not make submissions, and did not ‑ I would submit, certainly, in Union's case ‑ did not understand it was required to make submissions at that stage of the process.

97

The original direction, on November 19, was a request for input from parties on what "option", if any, should be considered. And there was no mention, in that decision, of course, of earnings‑sharing specifically, and the Board did not ask for submissions on the specifics of what an earnings‑sharing mechanism should look like. The request for options was, in effect, unlimited, and it could have meant anything.

98

And, based on the general nature of the intervenor submissions, it seems, I would submit, they also understood that the Board was asking for high‑level concepts on options, not details of a particular mechanism. And so Union did not delve into details, because it wasn't asked to, and it didn't think it was required at the time. So the Union response was based on the broad invitation to consider options, and the details of a particular provision, or a particular specification, or parameter, were not delved into.

99

And that was, I would also point out, consistent with the Board's decision in the PBR case, when the Board introduced an earnings‑sharing mechanism. I've got excerpts from the Board's decision in that case at tab 7 of the motion record. And at page 86, which is the last page of tab 7, the Board said, at 2.558:

100

"Because no party brought forward to the Board a specific mechanism for implementation of an earnings‑sharing mechanism, the Board directs the company to bring forward, through the customer‑review process..."

101

That was the annual rate‑setting process that was to follow on the introduction of the formula for the mechanism for sharing excess earnings, or recovering underearnings, from year to year.

102

And I simply put that in support of the submission that there was an expectation on Union's part, at least, that the ‑‑ that, if we got to the stage of actually having to comment on an earnings‑sharing mechanism, that there would be an opportunity to do so on the specifics and the parameters. And the issue of weather normalization is a good example of this, because I believe, of the five intervenors who made submissions, only the Vulnerable Energy Coalition said anything about actual versus weather‑normalized earnings, and that frankly was said in the context of an expectation of that there would be a further opportunity to make more detailed submissions on the entire earnings‑sharing mechanism issue. And you can see that from their submission at tab 5, page 56 of the record, at the bottom of page 56, where they say:

103

"Accordingly, we will not oppose a limited issues hearing to determine the appropriate parameters for an ESM for 2005 and deal with the other issues outlined in the Board's November 19 decision."

104

So in our submission, the expected course would have been to advise the parties that the Board had decided to implement an earnings‑sharing mechanism for 2005 based on the canvas of "options", and then to invite parties to make further submissions on the detailed specifications, components and parameters of the mechanism. But that's, again, as I said, just a second layer which is really the threshold issue, I suppose.

105

Dealing with the merits on actual versus weather normalized, I want to go back. I'm sorry to bounce around a bit, Mr. Chairman, but I want to go back to tab 7, which is the RP‑1999‑0017 decision of the Board in Union's performance based rate hearing, where the earnings‑sharing mechanism concept was first introduced to gas utilities in the Province of Ontario.

106

And if you would turn to page 85, you will see at page 152 of the decision, page 85 of the record, bottom of the page, 2.556, the Board ordered or made the decision that it would require the establishment of an earnings‑sharing mechanism, effective from 2001, which is symmetric, based on actual earnings with a deadband around. Board‑approved ROE, that is reset annually on the basis of the Board's ROE adjustment formula of one percentage point after taxes, and sharing of any earnings variance on a 50/50 basis between ratepayer and the shareholder. "The dispositions of the balances in the transactional services account and the long‑term storage premium accrual account shall not be included in earnings to which the sharing mechanism is applied."

107

And the Board, in coming to that particular conclusion about actual earnings, relied on the submissions that Union had made, which are summarized earlier in the decision back on page 84 of the record, page 151 of the Board's decision at paragraph 2.549. So this is the summary which the Board, in effect, adopted as the basis for using actual earnings in the earnings‑sharing mechanism. Union also argued that an ESM should be based on actual as opposed to weather‑normalized earnings on the basis that normalization is applied to revenues, but not to costs, and hence disadvantages the company for cost mitigation efforts.

108

So there had been quite a bit of evidence in that case about the fact that when the weather is warmer than normal, the company takes ‑‑ because its revenues are lower, it takes significant efforts to reduce its cost to mitigate the effect of the lower revenues. But normalization only takes place on the basis of revenues to costs, and so they end up being disadvantaged, in effect, by that because costs aren't normalized, only revenues are normalized.

109

For example, if weather is warmer than usual, revenues would be less than expected. To mitigate the revenue shortfall, the company would typically defer some expenses with each dollar of cost savings representing an additional dollar of excess. Combined with revenue normalization, this situation would result in a recorded excess to be shared with ratepayers while the company would have experienced a revenue deficiency. In addition to being unfair to the company, Union submitted that this would reduce its incentives to mitigate warmer than usual weather conditions in the first place. Union stated that using weather normalized revenues for the purposes of an ESM would similarly disadvantage ratepayers in the event of colder‑than‑normal weather.

110

Finally, Union asserted that if there is to be a sharing mechanism, in principle, weather‑related risk should not be treated differently from any other risks faced by the company.

111

And so there is, therefore, in our submission, a perfectly sound reason why actual earnings is the principled and correct approach. The purpose of earnings sharing is to guard against the potential for significant error in the specification of the rate‑setting process. And so if there is misspecification or error in the parameters of what sets rates, weather is only one of the risks or benefits that may be contributing to the problem that's being addressed, with earnings‑sharing mechanism is the potential for material over or underearning because you've got the rate parameters wrong. And in a sense, it doesn't matter why that happened, the issue is to make sure that nobody gets burned. So there's no reason to focus, in our submission, on one risk or benefit to the exclusion of others. It should be based on all of the potential risks and benefits that the company faces and, therefore, go to actual utility earnings.

112

And so accordingly, Union asks that the Board vary ‑‑ in the alternative to its first submission, Union asks that the Board vary the December 15 decision to provide, consistent with Union's past practice, that any earnings‑sharing mechanism operate on actual not weather‑normalized earnings.

113

Similar considerations apply to two other specific components or possible parameters of an ESM, one being whether or not there is a deadband, and the second being whether the earnings‑sharing mechanism should be symmetrical, as it applies to under as well as overearnings or not. Here again, some parties addressed these issues, some did not. The Board imposed an earnings‑sharing mechanism in the PBR case, symmetrical earnings sharing with a deadband as we've seen, because it was away of mitigating the risks of earnings being too high or too low due to the misspecification of the rate parameters. Similarly, in this case, the Board's reason for introducing earnings sharing was uncertainty over the revenues that Union might recover in 2005, and that was the passage that I read to you, I think, from tab 6, at page 75.

114

Actually, I didn't read this. But if we go back to tab 6, tab 75, it's the third paragraph, the last sentence of that paragraph is really the operative provision. The Board says:

115

"In the absence of a longer test period review, the Board is concerned with the lack of supporting evidence which would allow the Board to make any reasonable determination on the appropriateness of the revenues that Union projects it will recover in 2005."

116

So the ‑‑ while the detail or the particular reason for the uncertainty is different, the, if you will, analytical reason is the same. It's uncertainty over the parameters, the rate parameters that are in place and the implications that might have for future revenues. So put another way, the Board felt there was sufficient uncertainty about whether approved 2004 rates based on the 2004 forecast costs and revenues would produce appropriate earnings in 2005, which is, of course, the analytical equivalent to the concern over misspecification of PBR parameters in the PBR decision and the analytic equivalent to the misspecification of the Enbridge parameters in the Enbridge case.

117

And so, in my submission, the Board's uncertainty about earnings in one case ought not to produce an asymmetrical earnings‑sharing mechanism or no deadband, while similar uncertainties produce a symmetrical earnings‑sharing mechanism and a deadband in another.

118

Again, I simply say, based on Union's past practice, the only time that an earnings‑sharing mechanism has been applied to Union there was a deadband. And the deadband was present in the prior earnings‑sharing mechanism so that earnings sharing did not unduly weaken the company's incentive to improve productivity. Productivity is, of course, both revenue growth and cost efficiency. So if the Board is serious about providing utilities with incentives to improve productivity, in our submission, any earnings‑sharing mechanism should have deadband.

119

And to the same effect, we submit, and when you ‑‑ back to the Board's original concern in the November 19 decision, the issue was a concern over material excess revenue, not just any excess revenue. And in our submission, again, for appropriate economic incentives there ought to be incentives to improve productivity and efficiency, and a deadband would at least limit the adverse effect on those incentives to material excess revenues, rather than just any excess revenues.

120

So, with respect to the issue of a deadband, the company asks the Board to vary its December 15 decision, to provide for a deadband consistent with Union's past practice of one percent around the benchmark ROE.

121

The same argument, effectively, applies to the issue of asymmetry. The earnings‑sharing in the PBR case was fair, we submit, because it protected against uncertainty, equally, for both parties. And, in our submission, it's unfair that, just because Union did not file a rate case for 2005, and is trying to manage within its existing rates, that it has to take all the downside risk of not coming in, and get only part of the upside.

122

And so, in our submission, a fair earnings‑sharing mechanism should take all risks and benefits into account and should, therefore, be symmetrical. Again, on the incentive issue, our submission is that an asymmetrical ESM will create incentives to the utility to file for rate changes, even if the utility does not think they are necessary, to protect against this risk.

123

And asymmetrical earnings‑sharing creates disincentives to the utility to try to manage its business within existing rates. And these misplaced incentives arise from the fact that, with an asymmetrical earnings‑sharing, Union has all the downside risk, if it has gotten it wrong, and, of course, there is no ‑‑ the fact that Union is trying to manage within existing rates doesn't mean that it has a crystal ball. It might be wrong about this. And so there is a risk that Union's rates will not be adequate. There is also a risk that they will be more than adequate. And so we submit that misplaced economic incentives arise, if Union has all the downside risk, if it gets it wrong, and only part of the upside opportunity. We submit that the economic incentives should be balanced, and, therefore, geared towards encouraging utilities to manage within their existing rate structure.

124

So, again, the relief on this point is, we ask the Board to vary its December 15th decision, to provide that an earnings‑sharing mechanism apply symmetrically, both above and below the ROE, and, indeed, the one percent deadband that we have asked for, in the prior submission.

125

And so that, then, leaves me with two ‑‑ the two remaining issues, Mr. Chairman, which relate to ‑‑ actually, points of ‑‑ they are variances, but they are more in the nature of clarifications around two issues. One has to do with the benchmark ROE, and the second has to do with the treatment of incremental revenues from Union's storage and transmission transactional activity.

126

With respect to the benchmark ROE, the Board, in its decision, of course, in the passage I read to you earlier, said that:

127

"In determining the excess earnings, the benchmark ROE shall be determined through the Board's formulaic approach ..."

128

And this is the important passage that relates to the question of clarification:

129

"... and shall be based on the most recent data that was available, and could have been used, had a cost‑of‑service review hearing been used to determine the new rates for January 1, 2005."

130

Now, the Board, in the context of that decision, received various, actually, conflicting submissions on the means by which the benchmark ROE should be determined. And the clarification that the Board has issued, so far, at page 76 of the record, is, of course, helpful, but, in our submission, doesn't go quite far enough.

131

We have to assume, I think, that when the Board said that it was to be based on the most recent data that was available to determine the new rates for January 1, 2005, that the Board meant to determine the new rates on a retroactive ‑‑ on a non‑retroactive basis, excuse me, for January 1, 2005. So that, then, gauges the issue of, if you're going to make the rate not retroactive, then when does that information have to be available? And the reason that we're concerned about this is purely a pragmatic one, frankly. We learned through the customer‑review process that nothing ‑‑ and under PBR, that nothing can be taken for granted, because virtually all uncertainty gives rise to dispute and litigation. And so, we're just hoping to clarify this one up front, so that we have that issue resolved.

132

So what we're asking is that the Board specify, specifically ‑‑ make the determination now, as to what that rate is. And it can be done on the basis of some extremely limited evidence, which we put in our record, and ‑‑ but more on the basis of principle: What is the application of the principle that the Board articulated in its decision? And how does that land on the number? And the reason that we're asking this is, simply, to avoid dispute and litigation in the future on this issue.

133

So it's our submission that the October 2004 consensus forecast is the appropriate consensus forecast to use for the benchmark ROE. This is the last forecast that could have been used, had rates been set under cost‑of‑service, and implemented on January 1, 2005. That is to avoid retroactivity in 2005.

134

It's well known, and has been the subject of evidence in prior cases, that 60 days is needed to properly prepare, review and approve a rate order. So if we assume that a rate order made prior to January 1, in time to avoid retroactivity ‑ which is, I think, the only operative assumption we can make, given the Board's directive in the December 15 decision ‑ we cannot use information that is available in November or December, and should not be using information that was available in August or September. We have to use the last information that would have been available to enable the Board to set rates non‑retroactively on January 1, and that is October.

135

Now, the material in the record is at the very end, at tab 9, pages 104, 105 and 106. And the ‑‑ page 104 is, simply, the October consensus forecast, and so it's got the ten‑year government‑bond yield spread of 5 to 5.4 percent on the far right column, about two‑thirds of the way down, so that's the starting point. And then page 105, has the 10‑ and 30‑year spread; that's taken from The Globe and Mail, again, under the formula. So that's 0.49 percent. And then page 106, simply, shows the mechanical turning of the crank, if you will, with those inputs, and that generates a benchmark ROE of 9.63 percent.

136

So put at its briefest, we say that the October forecast is the last data under the formula that could have been available in order to set rates retroactively ‑‑ non‑retroactively on January 1, 2005, and, therefore, the ‑‑ that's the data that fits with the Board's directive. And we ask, therefore, that the Board vary its decision of December 15th to specify that the benchmark ROE is based on the October forecast at 9.63 percent.

137

And then the last issue on which we seek a variance has to do with the treatment of the storage and transmission transactional deferral accounts, which, as I think the Board knows, are deferral accounts that capture incremental revenue from Union's ability to transact using its storage and transmission assets, which are not necessary to serve the enfranchised customers. And there is an existing sharing treatment under those deferral accounts, which provides that the incremental revenue is shared 75 percent to the ratepayer and 25 percent to Union.

138

And in the PBR decision, that issue was dealt with, in a passage I read to you earlier, but I was reading it for a different purpose, so I will just take you ‑‑ it's just one sentence. I will take you to that again. It's at tab 7, page 85 and 86 of the record, where the Board said that:

139

"The dispositions of the balances in the transactional services accounts ..."

140

And those are the accounts I just described.

141

"... and the long‑term storage‑premium deferral account, shall not be included in earnings to which the sharing mechanism is applied."

142

Of course, the reason for that is, simply, that, if you included those in the revenues, then you'd have sharing on sharing, or double counting, in effect. So the purpose of that directive was to exclude the transactional services revenues from the calculation to avoid the double recovery by ratepayers, or sharing on sharing

143

So Union simply seeks clarity on the treatment of the proposed mechanism that the Board has directed in its December 15 decision, and there are, of course ‑‑ there are, as we conceive of it, two possibilities. One is, that you eliminate the existing S&T deferral account and just have global sharing on everything. So we forget the 75/25 percent split in the deferral account sharing mechanisms that already exists, and we simply end up with a global 50/50 sharing on everything, which includes those revenues. Or the other possibility is to do what, of course, was done in the PBR case, which is simply to exclude those revenues from the revenue calculation, when and if there is any need to do the earnings‑sharing calculation on 2005 revenues.

144

And in the Enbridge matter, I've put the decisions from the Enbridge case in at tab 8. I'm not actually going to make reference to them, but we understand that Enbridge sought a similar clarification with respect to the earnings‑sharing mechanism that was imposed in its case, and that that was granted. So we ask for ‑‑ again, this is purely a matter of achieving certainty and avoiding uncertainty and dispute in the future, and we ask that the Board provide that clarity by varying its decision to specify either approach one, which is the global approach, or approach two, which is preserving the PBR status quo, if you will, by the exclusion of those revenues from the calculation.

145

And that concludes my submissions, Mr. Chair.

146

MR. KAISER:
Thank you, Mr. Penny.

147

Mr. Warren.

148

MR. WARREN:
Thank you, sir.

149

There is some question about whether or not Mr. Cass should precede me. It makes no difference to me, but ‑‑

150

MR. CASS:
Mr. Chair, the purpose of Enbridge Gas Distribution being here today is really just to address some high‑level principles or areas of concern. But it might be appropriate that Enbridge come immediately after Union, rather than after intervenors have made their submissions.

151

MR. KAISER:
That's fine. Proceed, Mr. Cass.

152

SUBMISSIONS BY MR. CASS:

153

MR. CASS:
Thank you, sir.

154

The high‑level principles that I referred to, Mr. Chair, that are of concern to Enbridge Gas Distribution fall into two areas, and my submissions should not be long to address these two areas.

155

The first, sir, is in relation to the features of a particular earnings‑sharing mechanism and the circumstances and factors in a case that will cause the Board to favour one set of features or another. I don't think it is at all unfair to say that there is virtually a limitless number of ways that an earnings‑sharing mechanism might be structured. It can be based on actual or normalized earnings, it can be symmetric or asymmetric, it can have a deadband or no deadband. The deadband can be on the upside or the downside or both and the deadband can be in a variety of different sizes. Just to mention some of the permutations.

156

So in our submission, in any case where earnings‑sharing mechanism is at issue, not only is there is there the underlying issue addressed by Mr. Penny as to whether a mechanism is appropriate, but also the issue as to which features are suited to the circumstances of a particular case.

157

Mr. Penny has already referred to Union's ‑‑ the decision in the previous Union case RP‑1999‑0017, and I won't go into any detail, other than to say that on three key features of an earnings‑sharing mechanism, the current decision differs from the previous decision. Of course, that's on the question of symmetry, existence of a deadband and actual or normalized.

158

Union, in its argument, addressed these features and what are appropriate for this case. It's not the intention of Enbridge Gas Distribution to wade into that issue in a Union case. It's not my purpose of being here to address what are the particular features that are appropriate in this case. However, the questions of concern to Enbridge Gas Distribution, if I might put them rhetorically are: What are the circumstances or factors that caused the Board to favour a symmetric mechanism in one case for Union, or any other utility, and an asymmetric mechanism in another case? What are the circumstances or factors that caused the Board to include a deadband in one case and not in another?

159

In my submission, if there is no basis upon which a decision identifies factors or circumstances that link the features of an earnings‑sharing mechanism with the circumstances of the particular case, then the whole area begins to look ad hoc, or perhaps even arbitrary. So Enbridge Gas Distribution urges the Board to do whatever it can to provide some direction as to the circumstances or factors that it considers appropriate in choosing what are the features of an earnings‑sharing mechanism that are suited to the circumstances or factors of a particular case.

160

That's the first area of my submissions. I will now move on to the second area.

161

For the reasons I've just given, I don't pretend to be able to say with any certainty why, in this particular case, the Board chose to require an asymmetrical earnings‑sharing mechanism with no deadband. I looked to the Board decision, and as Mr. Penny did, I note that the Board made an indication that the suggestions of intervenors had merit, or words to that effect. That caused Enbridge Gas Distribution to turn to the intervenor's submissions and look to see what was the basis for the suggestion of asymmetry and no deadband in this case.

162

The common theme of intervenors, I believe, from looking at the submissions, was that these features were justified because of the lack of a full, annual, rate case filing by Union in this particular situation. The concern that that sort of approach generates for a utility, such as Enbridge Gas Distribution, is the apparent presumption against a utility that tries to manage its business beyond a test year without a rate change. The presumption is that, in the absence of a full, annual cost‑of‑service filing, it is justified for the Board to impose some unexpected or even one‑sided, if I can use that word to describe asymmetry, consequences on the utility.

163

Now, going even further underneath that presumption that without a full, annual cost‑of‑service filing that there's a need for some sort of unexpected consequences for the utility, there seems to be a further underlying perception that the only reason why a utility would not make an annual rate filing is a potential for overearnings and not just that, but material overearnings. While I can't argue here today that potential overearnings might be a consideration for a utility, the fact is there are lots of good reasons, other than anything to do with overearnings, that would cause a utility to think that it might try to live with existing rates and stay out of a rate proceeding for a particular year.

164

I need hardly mention the laudable goal of avoiding the time and cost of a full rate case. The Board is certainly well aware of the timetable that is required for a full cost‑of‑service rate case. On behalf of Enbridge Gas Distribution, I can't emphasize too much the amount of company time and effort that is devoted to that sort of a case. It's not just regulatory staff, but as the Board would know, witnesses present evidence in a case across the full spectrum of utility business operations.

165

Of course, regulation is a fact of life for a regulated utility, and Enbridge Gas Distribution is not here to complain about regulation. The point, though, is that when a utility sees an opportunity to avoid that full scale effort that goes into an annual rate case filing, there are benefits. There are potential benefits for not just the utility itself, but for the Board's processes and desire to achieve efficiency and productivity.

166

In those circumstances, Enbridge Gas Distribution is quite concerned about this presumption, that a utility that does not come in for a rate case must have some sort of consequences that would be quite ‑‑ that would have been quite unexpected to the utility and, indeed, are one‑sided, in the sense of being asymmetrical.

167

The additional point, of course, as Mr. Penny has pointed out, is that, under the legislation, the Board has the means to test for overearnings, using its powers under section 107, 108 and so on. In Enbridge Gas Distribution's understanding, that has, essentially, been the approach of the past, that, if a utility does not come in for a rate case in any particular year, the Board has an ability to satisfy itself as to whether there is any potential for overearnings, using its powers in the statute.

168

Enbridge Gas Distribution is concerned whether this particular decision is suggesting a new approach, a new form of precedent, where, instead of the Board thinking of those powers, instead there is just, simply, a presumption that there is a need to protect against overearnings, and an overearnings ‑‑ oh, sorry, an earnings‑sharing mechanism can accomplish that.

169

So, again, it's the broader principle of the decision that causes Enbridge Gas Distribution to be here. It's a concern that, looking at this decision, and looking at the intervenor arguments that were underlying the Board's decision, there appears to be this presumption against the utility, that has displaced the previous understanding that, if utility did not come in in a particular year, the Board could use its statutory powers.

170

Enbridge finds the message a somewhat mixed one, particularly because of the efforts that, I think, all stakeholders have just gone through, in the Natural Gas Forum, and otherwise, to find more efficient and productive ways of working through a rate case, or a utility's rate situation, in any particular year. This apparent presumption that if a utility doesn't make the full filing, that there should be some ‑‑ that there's a risk for unknown consequences, seems to be almost counter‑intuitive, in ‑‑ when measured against attempts to find more productive and efficient ways to work through the Board's regulatory powers.

171

Of course, it's absolutely trite to say that the statute ‑‑ that there is no legal requirement in the legislation that utilities apply on an annual basis. But the concern is, that the utility has hanging over its head this argument that, because you didn't put in a full cost‑of‑service filing, the Board will be justified in doing things that you may ‑‑ might never have expected. That lack of a legal requirement in the statute, in effect, turns into a potential requirement because the utility, in considering whether to apply in a particular year, or not, has to take into account this risk of some unknown consequence.

172

So, for all of those reasons, Mr. Chair, Enbridge Gas Distribution's second purpose of being here is to urge some clarification from the Board on this suggestion by intervenors that the mere absence of an annual cost‑of‑service filing is, itself, the reason for adverse consequences to a utility, including an asymmetrical form of earnings‑sharing mechanism.

173

Those are my submissions, Mr. Chair. Thank you.

174

MR. KAISER:
Thank you, Mr. Cass.

175

Mr. Warren?

176

SUBMISSIONS BY MR. WARREN:

177

MR. WARREN:
Thank you, sir.

178

The notice of motion, as Mr. Penny pointed out, seeks two forms of relief. One is striking out the earnings‑sharing mechanism component of the December 15th order, and in the alternative, changing the structure or terms of the ESM.

179

There are, essentially, three grounds that my friend, Mr. Penny, argues ‑‑ four grounds, I'm sorry: Errors of fact made in the order; secondly, the need for clarification and specificity; thirdly, procedural fairness, ensuring that all parties, including Union, have the opportunity to make submissions on the detailed parameters and specifications of any 2005 ESM; and, fourthly, consistency with the Board's past practice.

180

I won't, in these submissions, deal with number 2, that is the need for clarification and specificity. I share, on this ground alone, my friend, Mr. Penny's, concern, that the decision be sufficiently clear that there's not argument about it later down the road.

181

Let me deal, then, with the other three articulated grounds ‑‑ that is, articulated in the notice of motion. The first is errors of fact made in the order. My understanding, from having read the materials in the December 22 letter from Mr. Packer, that constituted, in effect, the motion, and listening to my friend this morning, that the errors of facts are ‑‑ apparently, the Board's mistaken belief as to when Union advised that it would not be making a 2005 rate application.

182

In my respectful submission, Mr. Chairman, members of the Panel, that error, if, indeed, it is an error, is not material to the Board's decision. The central consideration, in my respectful submission ‑ and this is a point I will return to, later on ‑ is that which is set out on page 75 of the motion record, on page 8 of the Board's decision. The ‑‑ I take the Board to the third full paragraph there, where the Board says, and I quote:

183

"Union's argument that the rates were set less than a year ago is of some merit, but that rate‑setting review did not contemplate a longer time period than the 2004 test year. In the absence of a longer test‑period review, the Board is concerned with the lack of supporting evidence which would allow the Board to make any reasonable determination on the appropriateness of the revenues that Union projects it will recover in 2005."

184

And in my respectful submission, that finding ‑‑ or, rather, that reasoning, which speaks to the de‑linking of rates and the underlying factual findings, is central to the Board's decision, and it is neither here nor there, in my respectful submission, whether the Board understood precisely when it is that Union gave the world notice it was not applying for rates for 2005.

185

Now, I turn, secondly, to the fairness argument. And it would appear, from listening to my friend this morning, and from the December letter from Mr. Packer, that the essence of the fairness argument is that Union was not aware of the possible structure of the ESM, and so was unable to make submissions on it.

186

In my respectful submission, the record in this case makes it abundantly clear that the Board has been scrupulously fair to Union. The Board's decision of December 19, 2004, which appears at page 43 of the motion record ‑‑ in that decision the Board expressly ‑‑ expressed its concern about the potential for material excess revenue, and asked all parties for submissions. Several stakeholders delivered submissions on the appropriate structure for the ESM. And I would ask the Board, just in this context, to turn up my friend, Mr. Aiken's, submission, which appears at pages 46 and 47 of the motion record, and, in that, Mr. Aiken gave ‑‑ made detailed submissions with respect to the parameters, or the details, if you wish, of the ESM.

187

Even if Mr. Aiken had not done so, the concept of an ESM was one which was known to Union and to everyone else; it had been employed last year, in connection with EGD's, Enbridge Gas Distribution's application for approval of rates for 2004. In my respectful submission, Union chose, for, I can only presume, tactical reasons, not to respond to the question of the structure of the ESM, when it made its reply on December 10, 2004.

188

Instead, it relied, almost entirely, on what I would characterize as policy arguments, about why an ESM would not be appropriate, including ‑‑ including detailed submissions on the precedent value of a decision to apply an ESM in this case. They had, in other words, an opportunity to make detailed submissions on the parameters of the ESM, and chose not to.

189

So, in my respectful submission, there is no issue of fairness, or its absence, in this case. Union knew the case it had to meet, and chose for its own reasons not to do it. In my respectful submission, it cannot now complain that it was denied an opportunity to address the structure of the ESM or any of the other issues that it wanted to address.

190

Thirdly, let me deal with the issue of consistency with the Board's past practice. Union, in its submission on December 10, made detailed submissions on what the Board's past practice was. It was aware of what the Board's past practice was, and sought at some length to distinguish its circumstances from the past practice. In my respectful submission, the decision of the Board is entirely consistent in its underlying analytical framework with the Board's past practice.

191

First of all, in my respectful submission, the precedent of what's applied in the context of a PBR is not the relevant one. Because, as the Board is aware, in a PBR framework there is an elaborate infrastructure, or architecture if you wish, to balance the risks between the utility and its ratepayers. The relevant precedent, in my respectful submission, is what the Board did with EGD last year.

192

The fact that EGD applied for a price inflator, in my respectful submission, is not the central issue. The issue is, as I pointed out in the earlier quote, the delinking of the rates from evidence about costs. And that's the risk which was common to the Enbridge Gas Distribution case and to this one. In my respectful submission, Mr. Penny has not satisfied the Board on the grounds that are set out in his motion.

193

In the alternative, if the Board wishes to embark on this review, let me turn to the question of the detailed parameters of the energy savings mechanism. In my respectful submission, the Board's decision is the correct one. It was correct. Again, the key is that the Board's decision on 2004 rates for Enbridge, and in this case, is based on the overriding fear about separating cost‑of‑service rates from the underlying factual determinations.

194

In my respectful submission, if Union had said in its last main rates case that the rates which you are being asked to approve will apply not just for 2004 but also for 2005 and for 2006, in my respectful submission, the Board would have asked for a different character of evidence, more evidence, evidence which dealt with a longer time frame so that the Board could make a determination whether the rates it was approving were appropriate for that longer time frame. Certainly, speaking for one intervenor, and I think it is probably the case for all of them, all of the intervenors would have asked for more evidence and evidence of a different character. But once you extend the period of time in which rates apply beyond the particular period applied for, then the risk comes from ‑‑ the risk becomes that the rates no longer reflect the underlying costs.

195

The signal value in a cost‑of‑service regulation scheme is it allows the Board and ratepayers to test the costs on which rates are based. The further away from those tested costs, the greater is the risk that the rates do not reflect costs, and so are no longer just and reasonable. If Union seeks to extend rates beyond the time for which it has provided evidence, but to provide no evidence in this case that its rates continue to reflect its costs, then it takes the risk that the Board will impose a mechanism to protect ratepayers, to do so without evidence and to do so without any evidence from Union.

196

As I said before, Mr. Chairman, Union argues that its circumstances are different from those of Enbridge Gas Distribution just a year ago. In my respectful submission, this misses the larger point, namely that what is common to both cases is the circumstance that rates may not be based, may not be based, on relevant cost information.

197

Finally, Mr. Chairman, in its submissions in December 10th, 2004, Union argued that imposing an ESM would be a poor precedent for three reasons, and those were repeated in different form this morning by Mr. Penny.

198

The first reason is it would discourage a utility from attempting to manage its business without a rate change. This is a theme to which my friend, Mr. Cass, referred a moment ago. If Union feels that it lacks the incentive to be efficient, then it should have applied for a change ‑‑ it should have applied for a PBR regime, which it hasn't done. It has done something different. It is, in effect, applying passively to continue rates for 2004.

199

So if it wants a different form of incentive for efficiency, it should have applied for a different regulatory regime. In any event, the Board's decision which is under review this morning provided for a sharing of benefits, excess benefits, 50/50, which provides, in my respectful submission, adequate incentive.

200

The second is that the ‑‑ and this is an ironic argument, in my respectful submission. The second is that the ESM has been imposed in the absence of adequate evidence. My friend, Mr. Cass, said a moment ago there is a presumption that there will be excess earnings. In my respectful submission, there isn't a presumption, there is the risk that there will be excess earnings.

201

An ESM has been applied in this case because of the way Union has chosen to deal with its rates for 2005. If it had chosen to either apply for a PBR regime or if they were applying under a cost‑of‑service regime, this decision would not serve as a precedent. It's only a precedent for an expression of concern by the Board that rates must be tied to costs.

202

In my respectful submission, Mr. Chairman, the structure of the ESM is appropriate, it was based on the available information. In those circumstances, Mr. Chairman, I ask that the motion be dismissed and that the Board's order be left.

203

Finally, Mr. Chairman, I ask that my client be awarded its costs for responding to this motion. Thank you, sir.

204

MR. KAISER:
Thank you, Mr. Warren.

205

We'll take the morning break at this point and come back in 15 minutes.

206

‑‑‑ Recess at 10:15 a.m.

207

‑‑‑ On resuming at 10:33 a.m.

208

MR. KAISER:
Please be seated.

209

Mr. Janigan?

210

SUBMISSIONS BY MR. JANIGAN:

211

MR. JANIGAN:
Thank you, Mr. Chairman.

212

The order which the company seeks to vary today was provided in accordance with the Board's powers under section 36(2), the "fixed, just and reasonable rates." And the mechanism that the Board chose to fix those rates, namely, the use of the 2004 rates complemented by an earnings‑share mechanism, was one that was permitted under the Board's authority under section 36(2), allowing the adoption of any method or technique that the Board considers appropriate.

213

I would like to revisit, briefly, what that standard is for just and reasonable rates. And to do so, I wonder if I could reference two cases, which I've ‑‑ I'm putting before the Board now, the first being "Union Gas and the Ontario Energy Board," and the second being a decision of the Ontario High Court of Justice (Divisional Court) of the 1st of November, 1983, and the other being a case involving the Puerto Rico Maritime Shipping Authority, dealt with in the United States Court of Appeal (District of Columbia Circuit) in 1982.

214

MR. LYLE:
Mr. Chair, we will mark the Ontario case as Exhibit K.1.1 and the American case as Exhibit K 1.2.

215

MR. KAISER:
Thank you.

216

EXHIBIT NO. K.1.1:
DECISION OF THE ONTARIO HIGH COURT OF JUSTICE (DIVISIONAL COURT), IN THE MATTER OF THE ONTARIO ENERGY BOARD AND UNION GAS, DATED NOVEMBER 1ST, 1983

217

EXHIBIT NO. K.1.2:
DECISION OF THE UNITED STATES COURT OF APPEAL (DISTRICT OF COLUMBIA CIRCUIT) IN THE PUERTO RICO MARITIME SHIPPING AUTHORITY CASE, 1982

218

MR. JANIGAN:
In the first case, the Ontario case, the court had before it a challenge to the authority of the Board excluding an amount to be recovered in rates by the Board. And I would like to take the current Board to a page of that decision, page 10, where the court noted the function of the OEB in dealing with just and reasonable rates. And about three‑quarters down the page it is put another way:

219

"It is the function of the OEB to balance the interest of the appellant in earning the highest possible return on the operations of its enterprise, a monopoly, with the conflicting interest of its customers to be served as cheaply as possible."

220

So it's clearly a balancing exercise between those two stakeholders.

221

And I would like to deal, in the next case, with how the Board meets its responsibilities towards the ratepayers: What is the test in that case? If we look at the Puerto Rico Maritime Shipping Authority, on page 20 of the decision ‑ which is my marking of 20 on the decision, at the top of the page ‑ about three‑quarters down the page, on the left‑hand side, that the ‑‑ in which the court approves the formulation set out in Bonbright, Principles of Public Utility Rates, that:

222

"In rate‑making, the regulated industry is, essentially, allowed to recapture its cost of providing service, including the cost of attracting and rewarding capital. Fairness to the ratepayer lies in limiting the rates to that amount which is sufficient, but no more than clearly sufficient, to cover total cost actually and prudently occurred."

223

So that was the task before the Board when it was to set just and reasonable rates in fairness to the ratepayer, when it made its decision that has been impugned by this motion.

224

If that was the test, what were the facts before the Board that compelled the adoption of the technique that it chose?

225

First of all, Union was not seeking any change in rates for 2005. This is not to suggest that there is some penalty associated with not coming forward for a rates case. But a normal inference arises that the 2004 rates are, at least, sufficient to ensure that the company was not at risk of underearning for 2005.

226

There was also, as the Board notes, on page 75 of the appellant's record, the copy of the decision, that there was a lack of supporting evidence to make any reasonable determination on the appropriateness of the revenues. And, indeed, it was confirmed today that, in fact, there was no reasonable prospect of putting in place a 2005 rates case that would not have retroactive effect.

227

Thirdly, the 2004 rates were the subject ‑‑ were the result of a ‑‑ of the cost‑of‑service proceeding in 2003 ‑ I believe, in the middle months of 2003 ‑ in which there were no significant rate changes at that time. Those 2003 rates produced a $12.8 million share of earnings for ratepayers, as a result of the application of the earnings‑share mechanism in place at that time. The 2003 rates, in fact, produced this share, which was one‑half of the $25.6 million the rates produced, over and above earnings, that produced results 100 basis points above the formula ROE.

228

Finally, in its submission of December 10th, Union commented that it was its intention to continue to operate in 2006 under these same rates. Clearly, the same inference was available for 2006 as in 2005, that these rates were, at least, sufficient to ensure the company was not at risk for underearning for 2005.

229

There was, in fact, at least, a substantial risk that the 2004 rates would produce a sufficiency over and above that which is required to produce just and reasonable rates, and run afoul of the responsibilities towards the ratepayers that the Board has to ensure that these rates, only, recognize actual and prudent costs, up to the point where its necessary to guarantee the company a fair rate of return. The Board, therefore, set about to derive a technique that could, likely, produce a fair result for the shareholders and the ratepayers. And this was an equal sharing of earnings over and above the ROE produced by the Board formula, applied to the 2004 rates, derived from the 2003 hearing.

230

The result has, unfortunately, led to a number of complaints by the company, both procedural and substantive, concerning the Board's order. I proposed to deal with the substantive complaints first.

231

Union objects to the asymmetric sharing mechanism, which provides for a sharing only of the overearnings with the ratepayers, and not for any underearnings. With respect, this part of the order must be considered in the set of circumstances that gave rise to the making of the order that I've just recited. The Board was aware of the substantial risk of the company overearning, and was without the benefit of evidence to give it confidence that the rates so set would meet the just and reasonable test we have referenced.

232

In a cost‑of‑service hearing, in theory, if a proceeding had taken place, ratepayers would get 100 percent of the benefit of sufficiencies, when costs and revenues are balanced, and rates are trued‑up with the subsequent revenue requirement. In this case, there's no cost‑of‑service proceeding, and ratepayers will explicitly forego, in 2005, 50 percent of the rate‑savings that might have eventuated, in the event of such sufficiencies. The risk of that loss by ratepayers for 2005 has been balanced by the Board, in providing a symmetry in the earnings‑sharing to the benefit of the ratepayer. The result is, also, reflective of the reality of the circumstance that the ‑‑ of which stakeholders have the best access to the information concerning the operations of the utility, and earn a position to act upon that information to the benefit of the bottom line.

233

It would be problematic, to say the least, to leave ratepayers with the risk of a rate increase from underearning, while passing on a review of cost of service. The end result, however, is hardly one‑sided and, in fact, incensed the company to reduce costs and enhance revenues in the 2005 period.

234

My friend, Mr. Penny, has also directed comments to the issue of the absence of a deadband in the Board's order. It is to be remembered that a deadband is an additional buffer to the application of an earnings‑sharing mechanism after there has been a determination of cost‑of‑service rates or cost‑of‑service targets by way of PBR and a productivity dividend. This is not present here.

235

What the Board has devised here is a method by which the 2005 rates can possibly be derived in a just and reasonable fashion. The 2004 rates are not the target rates, nor have they been deemed reflective of the revenue requirement derived for the company in 2005. They are simply the base to which the earnings‑sharing mechanism is to operate. It makes little sense to use a mechanism that is meant to smooth a forward‑looking projection of rates in the current circumstances. A deadband, therefore, doesn't make sense. It, as well, made little sense in the 2004 Enbridge rates decision, where the Board there was unable to set rates based on the cost of service or a PBR model.

236

Finally, I wanted to touch briefly on the subject of normalization. And I don't wish to discuss this subject in detail because it seems, upon review, our submissions may have mudded the waters more than clarified them in the past. But our principal concern going forward on this issue has been to leave the risk of weather with the shareholders, where we believe it always belonged. We are reluctant to see any mechanism put in place that, in fact, has ratepayers absorbing that weather risk, which has traditionally been put on the shareholder. And in any event, it should be noted that whatever is derived here, if it departs from that principle, is not to be used as a precedent in the determination of where the costs of weather hedging are to lie with respect to this company in proceedings that are likely to take place later this year.

237

Finally, with respect to the procedural issues, in VECC's view the record discloses no obstruction of Union's ability to present evidence that might have affected the parameters of the technique chosen by the Board to produce just and reasonable rates. The issues associated with the current complaints were very much on the table. VECC submits that the Board chose a technique that would evolve rates on the basis of the information before it. It is not the job of the Board to complete the company's filings.

238

At this juncture, notwithstanding Union's submission with respect to the provisions of the Act associated with the inspection of the company's record, it is difficult to evolve any substantial alteration to this order that would not involve a cost‑of‑service application de novo. So in our respectful submission, the company's motion should be dismissed.

239

MR. KAISER:
Thank you, Mr. Janigan.

240

Mr. Thompson.

241

SUBMISSIONS BY MR. THOMPSON:

242

MR. THOMPSON:
: Thank you, Mr. Chairman, I will try to not repeat what counsel before me have argued.

243

At this point I would ask you to consider here a point I would like to emphasize on behalf of my client, IGUA. It is that what we are talking about here is a 2005 test year measure only. The Board made it clear in its decision, at page 76 of the motion record, that any measures for the 2006 test year would be addressed later.

244

What the Board said was: "Since the issue before the Board is for 2005 rates only, the Board will defer its response to Union's announcement that it does not intend to apply for 2006 rates. "

245

So it is a particular measure for a particular test year that is in issue.

246

In terms of the guiding principle that, we submit, the Board should apply to a case of this nature, where Union is seeking to vary and cancel the order and, in the alternative, to make some fine tuning revisions to it, the guiding principle is, in our submission, that only in unusual circumstances should a motion to vary a matter upon which all sides have been heard and have had a reasonable opportunity to be heard be granted. That principle is one that the Board endorsed in the Enbridge decision, which is found at tab 8 of the material, and it's at page 98 that I am having reference to there.

247

The Board said and I quote: "The Board agrees with the submission made by the CAC that regulatory agencies should not review and vary their decisions, except in unusual circumstances."

248

So that's the general principle that I urge you to consider when responding to this motion.

249

As my friend, Mr. Penny, has stated, there are four grounds upon which he relies in seeking the relief set out in the motion: Errors of fact; need for clarification and specificity; procedural fairness; and consistency with the Board's past practice. What I would like to do, just briefly, is provide you with my client's submissions on each of these grounds, in the context of the relief that is sought in the motion.

250

We submit that there was no procedural unfairness with respect to the order granted and with respect to any of the specific features of the order that Union seeks to vary. The directions that gave rise to the process that followed were made in your order of, what I call, the scoping decision. It was a decision, it's found at tab 4 of the brief, and it was made on November 19th, 2004.

251

And it's important, I submit, to recognize that the concerns that gave rise to the directions that are contained at page 43 of the motion record, wherein the Board indicated that it wishes to receive input from the parties as to what options, if any, should be considered by the Board in dealing with this issue. The issue being an outstanding issue, in the Board's view, which you characterized as the potential presence of material‑excess revenue in fiscal 2005, since the 2005 revenue requirement was not considered when setting the current rates.

252

The point I wanted to make here is the concern that was raised was the Board's concern. It wasn't prompted by any intervenors urging you to draw any inferences, or presumptions, or assumptions from what had happened. This was a concern that the Board raised, and it appeared to be based on the absence of the filed information from Union. It led to the issuance of directions to all parties to provide input with respect to this concern as to what options might be considered, and the parties responded accordingly, including Union. There was no challenge made by Union to the Board's November 19th, 2004 decision to issue these directions. And, in our submission, it's a little late in the day to be criticizing the issuance of those directions now.

253

The concern that prompted the Board to issue these directions is articulated, I submit, in the decision that was issued subsequently, and that is found at tab 6 of the record. And at page 75, it appears that the concern was prompted by a number of things, but, primarily, the lack of information from Union about 2005. In the middle of the page, the Board said, and I'm quoting:

254

"Union's argument that the rates were set less than a year ago is of some merit, but that rate‑setting review did not contemplate a longer time period than the 2004 test year. In the absence of a longer test‑period review, the Board is concerned with the lack of supporting evidence which would allow the Board to make any reasonable determination on the appropriateness of the revenues that Union projects it will recover in 2005."

255

And so that, in my respectful submission, is a legitimate concern. It's a legitimate cause for concern, and it does give rise to the Board's powers to do something to address a concern that it holds. That concern was probably exacerbated, somewhat, by the time you learned that Union was not only not coming in for 2005 with any information, but, apparently, not providing any information for 2006.

256

However, you had that concern. It was legitimately‑based, and you have a range of options that are available to you to address it. They're not confined to the section 107 process, that Mr. Penny urges upon you, which I remind you is a confidential process. It's not transparent. It's not open to scrutiny on the public record. So that may be one of the reasons why you didn't ascribe to his view, or the views of Union, in their submissions, that section 107 would suffice.

257

The other option that Union's submissions to you address, before the order was made, was the review option. And this is what is being discussed, in my respectful submission, at pages 64 of the motion record. Page 63, Union describes everything that its got on its agenda. Then at page 64, starting at about the middle of the page, Union states:

258

"With respect to 2005, Union does not believe that any review is warranted, and any review would largely have to be done on a retroactive basis."

259

What's being contemplated there is not earnings‑sharing. It is another process, in my respectful submission, and this is some sort of cost‑of‑service presentation.

260

And Union's submission on that point, at the end of the page is:

261

"In conclusion, Union does not believe a review of 2005 rates, so close to having rates set under a detailed cost‑of‑service proceeding for 2004, is warranted."

262

And you made a comment about that in your decision.

263

But on pages 65 and following, Union moves to discuss the other option that was put forward, to address your concern. And that was the earnings‑sharing option. And I draw these submissions to you to rebut the suggestion made by Mr. Penny, that Union didn't address this topic in any detail, that they just gave a superficial response to it. And, I submit, that is not the case.

264

If you look carefully at the submissions that begin at pages 65 and following, you will see, first of all, Union summarizes all of the submissions made by the other parties, and points out that the submissions being made by others were to establish an asymmetrical earnings‑sharing mechanism, with no deadband, where any earnings above the allowed rate of return ROE are shared with ratepayers on a 50/50 basis. They point out the benchmark ROE issue that was raised, and they point out the suggestion that earnings be weather normalized.

265

So all of the parameters of the mechanism, about which they now complain, were mentioned in their submissions to you.

266

They then go on and discuss about the factual basis for the concern having arisen. Over on page 66, they address the two precedents that they've addressed to you this morning, the PBR plan for Union, excuse me, and also the Enbridge precedent. In the context of each of those precedents, they make reference to the symmetrical earnings‑sharing mechanism. In Union's PBR situation, they make mention to the deadband. And, in the case of Enbridge, they point out that it was asymmetrical, they point out that it was based on weather‑normalized earnings, and they point out that there was no deadband.

267

So the options were, in my respectful submission, clearly identified by Union. The precedent decisions were clearly identified by Union and the approach that they took in their submissions is captured in the third‑last paragraph on page 66. They took the approach:

268

"Neither of the above circumstances applies to Union in 2005."

269

So they chose not to suggest how the earnings‑sharing structure might be suitable for them in 2005, which is what they're doing now. Their submissions were, neither of the above circumstances applies to Union in 2005. And then, in the next paragraph:

270

"The imposition of a earnings‑sharing mechanism on a utility that has elected not to file a rates application, i.e., no price change, would be precedent‑setting and unwarranted."

271

It seems to me they're making exactly same submission, here, this morning.

272

And then the final sentence in the submissions was on page 67:

273

"Union does not believe that a 2005 or 2006 rates review, or the imposition of an earnings‑sharing mechanism, meet the Board's objectives, or assist the Board in dealing with the crucial priorities that exist in the energy sector."

274

So my submission is, they argued all of these points that they now seek to vary or suspend. They took a certain direction, which was, they ought not to apply to us for 2005 or 2006. They argued the precedent‑setting implications, as they saw them, but there was, also, before the Board, all of the precedent decisions that applied, one of which was the Enbridge case.

275

So that, I submit to you, when it comes down to the specific features of the decision about which they complain, whether we should have actuals or weather normalized, that debate is finished. They made their submissions on that point, and they lost.

276

Whether there should be a deadband, or not a deadband, I submit that issue was debated, to the extent that Union wished to debate it. They had a full opportunity to put all of the options before the Board, and we're not here to reargue it. Similarly, with the symmetry, the same submissions. And, with respect to consistency, your decision, in my submission, is entirely consistent with the Enbridge decision, and so it respects that principle.

277

The issue they have raised about the benchmark ROE, that's a mathematical calculation. On that point, I just wanted to draw your attention to IGUA's submissions. We will ‑‑ IGUA will leave it to the Board to determine what the ROE amount should be, in an application of the principle that the Board expressed in its decision, but Union comes up with a number of 9.62 percent, and I don't know whether that correct or incorrect. They've provided some information at tab 9.

278

The only information I would ask you to consider when you're determining whether their 9.63 is correct or incorrect is that that's summarized at page 53 of the record where, in our letter of submissions, we indicated that the National Energy Board ‑ and I realize the formulas are not exactly the same ‑ but the National Energy Board recently established its formula‑based ROE benchmark return for 2005 for its group 1 pipelines, and the amount was 9.41 percent, which seems somewhat lower than Union's. And the Alberta Energy Utilities Board in its generic cost of capital case, I believe, established 9.5 percent as the benchmark ROE.

279

So I just draw that to your attention, to ask you to check whether Union has done this correctly, the 9.63 percent.

280

The transactional services deferral account issue. My understanding of your decision and order and my understanding of Union's application ‑ and I believe I actually called Mr. Golden to clarify this before we put in submissions ‑ was that the intent was that the revenue sharing deferral accounts existing in 2004 would continue into 2005, and that the earnings‑sharing submissions that we made were made in that context and in the context of the Enbridge decision which, as others have pointed out to you, exclude the revenue‑sharing accounts, deferral accounts from the ambit of the general earnings‑sharing mechanism. And you will find that in the Enbridge decision that appears at tab 8 of the motion record.

281

So if that clarification is necessary, I agree that it should issue ‑‑ it should issue on the same terms as it was determined in the Enbridge 2004 case, which is, as I understand it, that these special purpose sharing mechanisms are excluded from the general earnings‑sharing mechanism. And I believe you will find that at page 97 of the motion record. I believe that's what Union is proposing in the second branch of the relief requested in its notice of motion with respect to the transactional services deferral account, where they seek clarification that the existing storage and transportation deferral account margin is excluded from revenue for the purposes of the ESM.

282

I say that ‑‑ I believe that because that language is a little bit different than what appears in the Enbridge decision, but the objective is, as far as my client is concerned, that the operation of that special revenue sharing account be excluded from the general earnings‑sharing mechanism that you have imposed.

283

Finally, in terms of the wisdom of the approach that you've taken, I would just like to submit that the approach that you've taken in responding to your concern is, in my client's submission, a common‑sense approach and it's much more appropriate than the confidential inspection process that Union and Enbridge seem to urge upon you. It leads to some surveillance on the public record of Union's 2005 utility actuals. And I conclude by saying, if there are no anticipated overearnings, as Union would suggest in its submission, for 2005, then what's all this fuss about? We really don't need to be concerned about it if it's not going to have any application.

284

So unless there are any questions, those are my submissions on behalf of IGUA.

285

MR. KAISER:
Thank you, Mr. Thompson.

286

Mr. Shepherd.

287

SUBMISSIONS BY MR. SHEPHERD:

288

MR. SHEPHERD:
Thank you, Mr. Chairman.

289

Mr. Chairman, I want to go back to an assumption that everybody appears to be making, and that is that Union Gas did not apply for 2005 rates. But of course, they did apply for 2005 rates. On October 22nd, they came to the Board and they asked the Board to exercise its jurisdiction to set just and reasonable rates for 2005.

290

Now, it didn't do it in a normal way, but it still engaged the Board's jurisdiction. When it did that, it put the Board in the position where it had no choice but to then assess what are the just and reasonable rates for 2005. This is not the same as letting your rates sit out there past their best‑before date and sort of let things go "manana". In that case, my friends are correct, that the Board then has other powers in the Act to decide whether they ‑‑ to investigate, to decide whether the utility should come in for a new rate application, et cetera. But that is not what is happening here

291

You have an application before you for 2005 rates. It's an unusual one, but it's not all that much different than the Enbridge 2004 application, which essentially said the same thing. We'd like rates for next year and we don't want to give you any evidence on which to base your decision. And that's what Union said to you in this case. Here's the new rates we'd like, and we don't want to have any evidentiary basis for it.

292

So in that situation, I guess the Board had a bit of a problem. I mean, it's trite law that the Board is not allowed to make rate decisions without any evidence. So what was the evidence you actually had before you at this time? Well, you had evidence that there were 2004 rates, and those 2004 rates had been set on a cost‑of‑service basis. So we knew that they were just and reasonable for 2004, as the Board pointed out in its decision. They were just and reasonable for 2004, the decision had already been made on that.

293

So Union Gas was, effectively, arguing, Well, we have just and reasonable rates now. The only changes we're making are ones that the Board has already decided are appropriate and, therefore, the new rates must also be just and reasonable. As my friend, Mr. Warren, points out, there is a disconnect there. Because ‑‑ and as the Board pointed out in its decision ‑‑ the old rates were set for 2004, not for 2005.

294

Now, my friend, Mr. Penny, is saying, Well, that shouldn't make a big difference. They were just set. So let's look at what the differences could be.

295

My friend, Mr. Warren, says, Well, we don't know what the costs would be in 2005. On that point, maybe Mr. Penny has a bit of a point, that we just set the costs, we know what they were for 2004, so there might be some difference but it's not likely to be a big one. Although, you could see circumstances in which that could be the case.

296

Enbridge has a new plan called "Envision" which is supposed to drive down costs substantially over the next couple of years. Would it be okay for Enbridge to say, Well, you know there's going to be some real big savings so we're not going to come in for a rate case because we'd like to keep those savings ourself. Or would it be appropriate for the Board to say, Hang on, there's supposed to be some savings coming down the pike. Maybe we better look at what they're going to be before we set rates for the next year. Of course, you have to. And there's always going to be situations like that.

297

But that's not the key issue, though, there's other ones. What are the 2005 volumes going to be? Did Union Gas come in and say, We've used our weather methodology to project the volumes under normal cost‑of‑service conditions, here is what the revenues would be at the old rates. No they didn't. What about if the ROE calculation has to change because interest rates go up and down in the marketplace? Did they come in with their application saying, Here is our new calculation of ROE at the old rates. No.

298

What about if tax rates were going down. Tax rates are, in fact, going down from 2004 to 2005, and taxes are recovered on an actual basis. Did my friend come in with their application and say, We have a savings in taxes, therefore, we can reduce the rates, or this will cover some of the increase we would have applied for. No.

299

The fact is the disconnect is not just about costs. There's a number of components to rates, and the Board, quite correctly, identified that it knew the values of those items for 2004, because it had just done cost‑of‑service. It did not know the value of those items for 2005, because Union didn't file them.

300

Let's keep in mind that when Union came in and asked for 2005 rates, they had, and, at all times, continued to have, a positive onus to deliver evidence to this Board justifying the rates they were asking for. And when they chose not to file evidence on any of the major variables, they failed to meet that onus.

301

So, all right. Now the Board's got a problem. And you had, basically three choices ‑‑ remembering that the application came in October 22nd, with no evidence, you had three choices.

302

You could have said, at the time, We need further evidence; we can't make a decision on 2005, unless we have these ten things, whatever they were. But, inevitably, had you done that, the result would have been some level of retroactivity in the rates.

303

Or you would have had to penalize Union, by saying, Well you can't have the new rates, because you're too late; so you'll have to wait until June to get new rates. And, in any case, doing that is an undesirable outcome; however you structure that, it's an undesirable outcome.

304

Another option would have been to declare the requested rates "interim", and then ask ‑‑ require Union to come in with a two year cost‑of‑service for 2005 and 2006, as VECC proposed in their earlier submissions. That's quite a neat idea. It would have increased some regulatory cost. It might have imposed some level of retroactivity. But it was certainly an interesting way of dealing with the problem.
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The Board used a simpler, and more straightforward approach to solving the problem. It said: We're going to put in place a ratepayer protection mechanism. And I want to be very clear, that everybody's talking about this as an earnings‑sharing mechanism: The whole point of it was for it to be a ratepayer protection mechanism. The Board put it in for that purpose.

306

So what I was ‑‑ on the first point, should there be one at all? Our answer is, If Mr. Penny seeks to argue that there should be no ratepayer‑protection mechanism, then I think he has a responsibility to this Board to show the Board ‑‑ to tell the Board how the Board could have solved the problem, otherwise. You couldn't do it by investigation, as he has already proposed. The other two options would have had retroactivity or cost implications. And so you chose a method that was simple and straightforward, and got the job done. Rough justice perhaps, but gets the job done.

307

So let's turn to how you designed it, then. And there are five components that have been raised in this, or that, I guess ‑‑ five design issues that have to be concerned. What ROE do you use as the base? Do you use actual or normalized earnings? Is it symmetrical or asymmetrical? What percentage sharing do you use? And that was an issue in the submissions before you. And whether there should be a deadband. Those are the five issues.
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And Mr. Cass has said, I think, correctly, that it would be useful for Enbridge and for Union, and for the ratepayers, if the Board gave some guidance as to what principles will be used in dealing with those issues. And we agree.
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In order to understand this, though, I think we have to be very mindful of the three risks, or uncertainties ‑‑ or the three potential causes of variations in earnings ‑‑ the risks or uncertainties that have to be addressed in a forward‑test‑year situation.
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Risk number 1: That the rates are set incorrectly due to lack of information. You have no evidence before you. You might set the rates wrong because of that. You have to deal with that risk. That's, in fact, the risk you were dealing with in your decision.
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The second is the normal operating risks and benefits associated with managing the business, attempting to achieve the allowed ROE. Earnings can be above or below the allowed ROE. That's a risk that is normally allocated to the shareholder.
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And the third risk is the risk that the weather will be hotter or colder than the forecast. Another risk that is normally allocated to the shareholder.

313

So, against those, let's look at the design issues, because I think Mr. Penny says that once you're putting in earnings‑sharing, you're dealing with all of the risks. I don't think that's true. And, in fact, the Board has opted for a design which attempts to target, exactly, the risk that it was concerned with, which you said in your decision you were concerned with, and that is, you didn't have enough evidence to be confident that the rates you're setting were right, and, therefore, you had to put in place a ratepayer‑protection mechanism.

314

Now, five design issues. First, on the ROE. The Board has decided to use current ROE, rather than embedded‑ROE, in effect. In the Enbridge decision, in the fall, the Board decided to use embedded‑ROE for earnings‑sharing for 2004, rather than current ROE.

315

I guess our only comment is that we believe that it's useful for the Board to build some consistency into this. To look at the two situations, the situation of this case and the situation of the Enbridge 2004 case, and say which is right, which is the better principle to use, and adopt it. So that going forward, next year or the year after, or whenever this comes up again, we're not all talking about the same thing again. So that was ‑‑ that's the easy issue.

316

So let's talk about actual versus weather normalized risk. In the Enbridge 2004 application for rehearing, we argued that, if earnings‑sharing is asymmetrical, then using actual earnings is unfair to the utility. And if earnings‑sharing is symmetrical, then using actual earnings is unfair to the ratepayers. And, indeed, I think the Board agreed with us, in the end, on this. In the first case, if earnings‑sharing are asymmetrical, and you use actual earnings, the utility loses the benefit of being able to average weather‑impacts over successive years. The whole point of allowing the shareholder to take the weather risk is that, over the course of a number of years, it balances itself out. Well, if the utility only eats the downside, in one year, that upsets that balance. And that's not fair to the utility. Therefore, if it's asymmetrical ‑‑ and I suspect Mr. Penny will agree, if it's an asymmetrical earnings‑sharing mechanism, it should not be actual; it should be normalized.

317

In the second case, if it's symmetrical earnings‑sharing, then what you're doing is that you're shifting some of the weather risk and benefit to the ratepayers. But since that reduces the general risks of operating the utility, that would mean that ROE is overstated. And so you can only shift a major risk to the ratepayers, if you then read just the rate of return you're giving the shareholder. And that would be inappropriate in this case.

318

In our submission, no evidence has been presented to the Board to show why any weather risks should be assumed by the ratepayers. We have a longstanding rule: The shareholder takes the weather risk. You shouldn't change that rule, unless there is some evidence before you and a review to show why, in a particular situation, it is appropriate to shift that risk. And you have no such evidence.

319

Third issue ‑‑ third design issue is whether the mechanism should be symmetrical or asymmetrical. Remember the three risks that we've talked about: The risk that the Board was after was the risk that the rates are wrong, in the first place. You have a lack of information, and that makes it difficult for you to set rates with the precision that you normally would. And the reason why this has to be asymmetrical is that the utility has already accepted the risk that the rates will be too low. And it actually makes sense that they did that, because they have it within their control to manage the utility within the given budget, and they've already determined ‑‑ remember, they have the information that they didn't give you or the public. They have that information. On the basis of that information, which they have and nobody else does, they've decided that they're willing to take the risks that the rates are too low.

320

We have to assume that they've done the math, that they've calculated what the volumes would be if they came in on a cost‑of‑service, that they've calculated what the ROE should be, that they know what the new tax rates are going to be. They've already approved their 2005 internal budgets, presumably. We have to assume that, otherwise they wouldn't be running the utility very well, would they?

321

And so on the basis of all of that information that they have and the Board does not, they've said, We'll take the downside risk that the rates will be too low. On the other hand, neither the Board nor the ratepayers are in a position to take the risks that the rates are too high, because they don't have that information to make that determination.

322

This mechanism is asymmetrical precisely, not because the information is asymmetrical, but because the risk that it seeks to address is asymmetrical. It's not because the Board's unfairly protecting the ratepayers and not the shareholder, it's because the shareholder is already protecting itself. It's already doing it quite well, doesn't need the Board's help. The only protection that is necessary is the protection of the ratepayers, and that's why it has to be asymmetrical.

323

The fourth and fifth design issues are actually the least obvious of them, even though they're probably the least contentious in this room. Deadband and percentage sharing bring into play two ways that earnings could vary. They could vary because of operational things, how they run the utility, and they could vary because the rates were wrong in the first place.

324

The first, operational risks, is one that the shareholders should accept, bear and have the benefit of. And, in fact, I haven't heard anybody say that that risk should be shifted to the ratepayers. That would be a very significant move, and certainly inconsistent with the Board's practice.

325

The problem is that the first risk, that the rates are set too low or too high because of lack of information, and the second risk, the normal operating risks, both produce variations around the benchmark ROE, and there's no reasonable way to determine whether a variation is the result of one risk or the other. There is no way of determining that. If the utility ends up earning an extra $50 million above the allowed ROE, is that because they ran the utility well, in which case, they should get the 50 million, 100 percent. Or is it because the rates were too high in the first place, because volumes were expected to be higher or whatever, in which case all of the 50 million should go to the ratepayers because they were overcharged. It would be a very interesting hearing at the end of the year to try to determine what the reason was for the overearnings.

326

One way of dealing with that is to establish a deadband and to say within that range we'll accept that management did it, and outside of that range we'll assume that it must have been something to do with the rates and we'll give it to the ratepayers. You could do it that way.

327

The Board's resolution instead says, you know what, we're in effect going to assume that overearnings are equally the result of good management and the rates being wrong. It's rough justice, no question. There's no logic behind that, except it balances the two interests. And without any evidence, that's all you can do. So that means a 50/50 split makes sense, and it makes that a deadband does not make sense because that would skew that balance.

328

I should add that in striking this balance, the Board, I think, is mindful of the incentives it's giving to utilities management by making sure that part of every dollar of excess profits goes to the shareholder. The Board is intercepting management to control costs as much as possible, while still effectively protecting the ratepayers.

329

All right. So I don't want to leave the subject without noting a couple of other items. First, transactional services. Mr. Penny has asked that the T&S gross margin be excluded. We thought that that was self‑evident in the decision, but we understand Mr. Penny's concern that it wasn't expressly dealt with and, therefore, he would like clarification. That makes sense. We think that if we included the utility's share of the margin, the new sharing, they would be sharing twice. That wouldn't be fair to the utility. If we included ‑‑ if we instead replaced it with a new sharing mechanism, we would be saying that we're going to reduce the ratepayers share of T&S gross margin on the basis of what? There's no evidence. Why would we do that? So the logical solution is exclude it, which we thought is what the Board was intending in its decision.

330

Second, we note that the Board in its recent decisions on the Enbridge 2004 earnings sharing has reaffirmed the principle that earnings to be shared must be calculated using only those costs applicable to calculating revenue requirement. You can't ‑‑ costs that can't be recovered from ratepayers and rates shouldn't be considered when calculating earnings for sharing purposes. The Board's reaffirmed that a couple of times now, in the fall. While that issue is not raised by Mr. Penny, we think it would be useful for the Board, in order to limit the debate over new sharing for this year or later, to take this opportunity to reiterate that principle for Union's benefit so that Union understands that that is the intent of the order, that's where they should be going with this for 2005 in their calculations.

331

Finally, my friend, Mr. Thompson, has noted that the Board applied the earnings sharing only for 2005 and has reserved its decision with respect to how to deal with 2006. We're concerned about the lack of a 2006 application, but we understand that that is the company's ‑‑ the decision the company has made. We think it would be useful if the Board gave the company some guidance on this, that if the company does decide not to file for 2006 rates, that it is likely that the Board will impose some form of earnings sharing for 2006 as well, for all of the same reasons as 2005, and maybe even more stringent. And that is just more to assist Union by giving them some guidance than anything else.

332

And then the only other thing I have to say is, like my friends, we will be requesting and we request a reasonably incurred cost. Thank you for your attention, Mr. Chair.

333

MR. KAISER:
Mr. Shepherd, I take it you don't agree with Mr. Penny that the 107, 108 procedures are an alternative to either this mechanism or a full rate case?

334

MR. SHEPHERD:
No, because that doesn't ‑‑ all that does is it allows you to find out some information, it doesn't allow you to do anything. You're power to do something is to require them to file for rates. And indeed, I mean, I would think that, let's say, that they hadn't come in for adjustments, that it was a pure no‑change situation. I would think that the Board would want to go to them and say, We need to know your volume projection, we need to know your tax rates, et cetera, the big things that you know might vary from year to year. And do the math and see whether there's likely to be an impact, and then determine, on that basis, is it a good idea for them to come in for rates.

335

And you would want them to tell you, probably in April, May, June of last year, that they weren't going to file so that you would have time to do that.

336

MR. KAISER:
Let's suppose we agree with you and this is really a ratepayer protection plan, to make this decision consistent with the Enbridge. Do you have a concern if it was used for more than one year? Do you have concern if it was used for '06, in this case?

337

MR. SHEPHERD:
I guess the concern we would have is that, as you get farther out into the future your lack of information can create bigger and bigger shifts. And there's a point at which the ratepayer is benefitting too much from failing to file. So it may be, for example, that you say to Union, Okay, for 2006 it's going to be a 75/25 split, or it's going to be a graduated split or something like that. So that that risk of greater variances is controlled.

338

MR. KAISER:
75 to the ratepayer?

339

MR. SHEPHERD:
Yes.

340

MR. KAISER:
Sort of creeping incentive to get them to file?

341

MR. SHEPHERD:
Or if not to file for annual costs of service ‑‑ we don't necessarily think that annual costs of service is necessary, but to file for an overt PBR as opposed to this amounts to, sort of, a back‑door PBR. And you know, we think that if the Board is going to approve PBR for a period of years, the right thing to do is sit down, think about it, do it properly, not let the utility, sort of, do it de facto.

342

MR. KAISER:
Thank you.

343

Mr. Aiken.

344

MR. AIKEN:
Thank you, Mr. Chair. I will be brief.

345

MR. VLAHOS:
Mr. Aiken, just a minute.

346

Mr. Shepherd, when you spoke about some of the variables that are possible in doing 2005 rates, you talked about taxes. And I believe you said taxes are recovered on actual basis. So if that is what you said, probably that's not what you meant.

347

MR. SHEPHERD:
No, I don't mean on a true‑up basis. What I mean is that when rates are done on a forward‑test‑year, if you know the tax rate's going down, then you recalculate taxes at the lower tax rate.

348

MR. VLAHOS:
Right. Okay.

349

MR. SHEPHERD:
That's what I meant.

350

MR. KAISER:
Mr. Aiken?

351

SUBMISSIONS BY MR. AIKEN:

352

MR. AIKEN:
Thank you, Mr. Chair.

353

I will be brief, given that most of my points have been touched on by the previous four speakers, and LPMA submits that those submissions should be adopted.

354

A couple of areas that I wanted to add to ‑‑ the first, that Mr. Thompson raised, had to do with a benchmark ROE. The one issue that hasn't been touched upon is that, in Union's material, at pages 104 to 106, LPMA notes that Union has used the period September 14th through October 9th to calculate the spread between the 10‑ and 30‑year bond rates. We would request that Board Staff review the wording in the Board's guidelines on the formula‑based return, to determine if this is the appropriate period to be used. My recollection is that those guidelines state that the spread between 20‑ and 30‑year bonds should be from the month previous to the consensus forecast. So if the consensus forecast is the October consensus forecast, then it should be the September monthly spread, rather than the mid‑September to mid‑October spread.

355

The other issue had to do with weather‑normalization, and LPMA supports any earnings‑sharing based on normalized actuals, rather than actual information, only.

356

One thing that has not been raised ‑ and this is in the same context as Union requesting clarification of the ROE, so that it's not up for dispute in the future ‑ is that, if the Board determines that normalized earnings are to be used, then, we respectfully submit, that the degree days that will be used to normalize, too, should be known in advance. This is information that Union would have now, in fact, before the end of 2004.

357

And, also based on the Board's last decision, where there was a phasing‑in of using the 30‑year average and the 20‑year trend ‑‑ I believe it was 75:25 for the 30‑year average, moving by five percentage‑point increments each year after that. So it would be useful ‑ and, I think, avoid a lot of problems in the future ‑ if we knew what Union's degree days are, and we had the information to determine that ‑‑ those numbers, prior to the end of 2005, if and when there is any earnings‑sharing to deal with.

358

And, like the others, I request the ‑‑ my client be awarded its costs for participating in this process.

359

And those are my submissions, Mr. Chair.

360

MR. KAISER:
Thank you, Mr. Aiken.

361

Mr. Scully?

362

SUBMISSIONS BY MR. SCULLY:

363

MR. SCULLY:
Thank you, Mr. Chairman.

364

We would agree with the parties who have preceded us, that the question of the imposition of an earnings‑sharing mechanism was clearly on the table, as of the Board's December 19th decision. And Union Gas, in its December 22nd letter, obviously, knew that that was there, and addressed the points in detail, and made a tactical choice to maintain that the earnings‑sharing mechanism simply was not appropriate to its case. They had their opportunity to speak to the issue. And, therefore, their application, this morning, that that be reviewed and varied, be dismissed, is our submission.

365

On the question of the details of the earnings‑sharing mechanism: First, with regard to, I guess, Consumers' application, or submission, that the Board indicate why, and the basis of any details of the earnings‑sharing mechanism that they have chosen to impose. I think that you've heard, from the parties that have preceded me, what we presume to be your rationale in imposing the earnings‑sharing mechanism in the form that you did, and that it would be appropriate, to the degree those speculations on my fellow participants' part were accurate, that you adopt them, or give an indication of the reasoning that the Board has followed in imposing the original decision, and, we hope, in confirming it, in your decision as a result of this morning's proceedings.

366

With regard to any clarification that ‑‑ well, first let me say that we are of the opinion that it ‑‑ that the powers under section 107, and so on, of the Board's rules, are not the proper form, or method, to approach in dealing with the problem that is before you, namely, the possible existence of excess earnings in 2005.

367

There is, in our view, considerable uncertainty in applying the earnings‑sharing mechanism, and that that is ‑‑ it's just not something that could be done sufficiently and publicly by the Board, under the provisions of the rules.

368

There are some things that are going to be floating around. We've touched on some of them ‑‑ the allowable rate of return to be applied ‑‑ and I submit that there are a myriad of them that should be before all of the parties when the Board makes its decision on whether there are excess earnings in 2005. And that can only be done in a public forum ‑‑ or should, only, appropriately, be done in a public forum.

369

On the earnings‑sharing mechanism, and the question of whether there should be a separation of the transactional earnings‑sharings that the Board had approved for 2004, our presumption was that those would be treated separately, and not included in the earnings‑sharing mechanism that the Board had approved. And we would recommend that the Board confirm that.

370

Those are all our submissions.

371

And in conclusion, I would request that reasonable costs be awarded to my client, for participation in these proceedings.

372

MR. KAISER:
Thank you, Mr. Scully.

373

Ms. Ruzycki?

374

Mr. Gruenbauer?

375

SUBMISSIONS BY MR. GRUENBAUER:

376

MR. GRUENBAUER:
I just had two submissions, very quickly, Mr. Chairman.

377

First of all, we agree with the submissions on the exclusion of the S&T revenues from any general ESM that is applied by the Board in this case.

378

And secondly, we would support Mr. Cass's submissions with respect to guidance on the features of any ESM. That makes sense to us.

379

Thank you, sir.

380

MR. KAISER:
Thank you.

381

Any other parties wish to comment?

382

Mr. Lyle, do you have any submissions?

383

MR. LYLE:
No, Mr. Chair, I do not.

384

MR. KAISER:
Mr. Penny, any reply?

385

MR. PENNY:
May I have just a moment, Mr. Chair.

386

MR. KAISER:
Yes, certainly.

387

MR. JANIGAN:
Mr. Chair, in concluding VECC's submissions, I neglected to include an application for our reasonable costs associated with our participation here.

388

MR. KAISER:
Thank you.

389

MR. THOMPSON:
Same thing for IGUA.

390

MR. PENNY:
Mr. Chairman, would it be possible to have 10 or 15 minutes, just so I can confer with Mr. Packer?

391

MR. KAISER:
Yes, certainly we'll take 15 minutes.

392

MR. PENNY:
Thank you very much, sir.

393

‑‑‑ Recess taken at 11:45 a.m.

394

‑‑‑ On resuming at 12:03 p.m.

395

MR. KAISER:
Please be seated.

396

Mr. Penny, before you begin, a couple of things the Board to like you to address in your final remarks.

397

The first is, what you plan to do with respect to '06; and the second is whether, in your view, the Board has the authority to require your client to file a rate application. If you could deal with those two issues in your reply comments. I should have asked you those questions before the break. I apologize.

398

MR. PENNY:
Let me say, Mr. Chairman, apart from those questions, your indulgence was very much appreciated.

399

MR. KAISER:
Mr. Thompson knows I never give anyone a fair chance.

400

REPLY SUBMISSIONS BY MR. PENNY:

401

MR. PENNY:
Mr. Chairman, I can deal with those right off the bat. The situation as described in the correspondence, which you've seen and which has actually come up in the context of this motion once or twice, remains the same, which is that Union does not currently plan to do an '06 case. It plans to focus its attention on preparing a comprehensive filing for an '07 case, for the reasons that were outlined in that correspondence.

402

With respect to the legal question you posed, it is our understanding that the Board does have the power to order the production of evidence. You have the power, as I've submitted already, under section 107, to acquire information to assist you in making a decision, and once you make that decision, you have the power, under section 21, to order anyone to file evidence on any matter that is of concern to you.

403

The practical problem that the utility faces, and the reason for its strategy about this, is the timing one, that it's become very difficult, under the current circumstances, to avoid retroactivity. So I just leave you with that as the practical consideration.

404

MR. KAISER:
Thank you.

405

Mr. Lyle, before we let Mr. Penny go on, do you have any comments on that?

406

MR. LYLE:
Yes, Mr. Chair.

407

I do agree with Mr. Penny's submissions that the Board does have the authority to bring the utility in. It can commence a proceeding on its own mission, under section 19(4) of the Act, and then, under 21(1) of the Act, it has the ability to require the preparation of evidence.

408

In addition, under 36(7) of the Act, the burden of proof as to who must establish whether the rates are just and reasonable continues to lie with the utility.

409

MR. KAISER:
Please proceed, Mr. Penny.

410

MR. PENNY:
Yes. I think, historically, that that ‑‑ I believe that that power has been exercised occasionally, although, frankly, I think, historically, usually, there is some other ‑‑ other means of addressing the Board's concerns are arrived at before it gets to that point; in other words, there's a ‑‑

411

MR. KAISER:
Meeting of the minds.

412

MR. PENNY:
Yes.

413

Mr. Chairman, with respect to reply, Mr. Warren had submitted to you that the issue of the reasons for the rejection of our ‑‑ of the section 107 approach, if you will, if I can describe it that way, were not relevant to the key issue and, therefore, the error that we have described was not material to the analysis. And he described the central issue ‑ and I don't necessarily disagree with this ‑ of the Board's concern being the de‑linking by the passage of time, or at least the potential for a de‑linking over the passage of time between the rates as fixed and actual costs and revenues

414

But, in our submission, the issue of the Board's powers under section 107 is very relevant to that issue, because that is the authority that gives the Board access to that ‑‑ to that very information, to determine whether there, in fact, is a de‑linking or not that has taken place. And so we have to go with what the Board said, of course, and the Board said that it was rejecting the use of its powers because of the notice issue. And you've heard my submissions on that, and I won't repeat them.

415

Mr. Warren also submitted, I think he said, if my note is correct, if Union seeks to extend rates beyond what was originally contemplated, it takes the risk that the Board will act to protect the ratepayer.

416

Just by way of background that to that, I'm not sure it is accurate to describe the rates as being extended. When rates are set, of course, they apply until they are changed. And I don't disagree that they are ‑‑ and, obviously, it is true that they were originally set on the basis of a 2004 forecast, but it is not correct to say that Union is extending the rates in any other practical or legal sense, because, of course, the rates are what they are and they remain in place until they're changed by an order of the Board.

417

And it is, of course ‑‑ the corollary to that is that you don't have to apply to have rates remain in effect unless an order of the Board specifically said that these rates only remain in effect until December 31st, 2004.

418

So our point is that the Board has the power it needs to monitor performance, and it is in a position to obtain the information it needs. And all we're really saying is that the Board should use that power and act, when necessary, in other words, on the basis of an indication that there is actually a problem to deal with, and not on a ‑‑ not on a more ad hoc or protection‑plan basis.

419

Mr. Thompson alluded to ‑‑ or indicated that he thought we were criticizing the Board's direction of November 19. We're, of course, not criticizing the Board's direction of November 19 at all. That was ‑‑ my submissions on that were just by way of background, to set up how this issue arose so that you would understand ‑‑ perhaps those who weren't involved would understand how the issue came to the fore.

420

What we're saying is that our expectation in that context was that all the details need not be addressed. And, frankly, that view was shared by others, for example, on the issue of weather normalization and on the treatment of S&T deferral accounts, in which the Board had effectively no submissions on those issues from anyone

421

And so what we're saying is, the Board, in our submission, would be assisted by submissions on those issues, and they would enhance and clarify your decision on the issues that need to be addressed. And part of our submission is, in the case of actual versus weather normalized, that the Board's reliance on past practice in coming to the conclusion that weather normalized were appropriate was also not correct; that Union's past practice was the other way.

422

Mr. Thompson's submission on the section 107 powers was that they're not transparent. And that is, of course ‑‑ this really brings back to your opening question. That, of course, is initially true. In other words, the information that the Board obtains in that process is initially confidential, but the consequences of the Board having that information would be transparent in the case of, let's say, a hearing or some other process.

423

So, while it is correct that it's not ‑‑ that they are not initially transparent, that isn't, obviously, the end of the process, because if the ‑‑ and, really, that's my point; is that if the Board determines, on the basis of the information that it obtains through the powers that it has, that something needs to be done, then it can initiate a process to do it, on notice, and so on.

424

So it's ultimately not transparent in the sense of the effective use of that information, and so, in my submission, Mr. Thompson's really shooting a strawman. And the substance of the issue is that you will get to where you need to get, whether it's in the context of a public hearing or not, and the fact that there is an initial confidentiality of that information is neither here nor there.

425

With respect to the return‑on‑equity calculation, Mr. Thompson just asked the Board to ensure that Union has followed the Board guidelines, or I think he said, Make sure that it's done correctly. We, of course, agree that it should be done correctly. We think it has been. If somebody thinks otherwise, then that's fine.

426

The issue that we're trying to address, however, is the issue of a ‑‑ of a potential ambiguity and which consensus forecast is the most recent within the context of the language that the Board adopted in directing how the benchmark ROE is to be set.

427

And so we're trying to clarify that ambiguity so that we know now, as opposed to later on, thereby avoiding strategic positioning, or whatever, around the selection of which month gives a better result, from someone's point of view, depending on whose ox is being gored.

428

And a similar ‑‑ I will jump ahead just to deal with Mr. Aiken's point, because the only point I have in response to Mr. Aiken was also on the issue of the benchmark ROE. And he was making the submission that he wasn't sure that we used the right spread between the ten‑year and the 30‑year bonds.

429

And it's my understanding that this is the correct spread. That what we've got is, the last date was used ‑‑ was October 9th. You will see this at page 105. And these are issued, on a monthly basis, on the 10th. So you don't get it until October 10th. They're not issued on October 1st.

430

And so we have, in fact, used the month prior to the date, to the month of the consensus forecast that we're using. So, in our interpretation of the guidelines, this is the correct approach. As I say, if you want to satisfy yourself of that, by all means do so, but we believe that we have adhered to the Board's guidelines.

431

Mr. Shepherd, on behalf of the school boards ‑‑ he started his submission on a foundation which appeared to be that you had a rate application for 2005 and that Union somehow opened the door. And I simply point out that there, actually, was no rate application: What there was, was a draft rate order, filed. And the reason for that is because Union had to adjust those rates, because they'd already been ordered to be adjusted by the Board. So that it wasn't necessary that there be "an application". These were ‑‑ there already had been an application. Those issues were dealt with in the last rate case.

432

So the premise for those submissions, in my submission, was just incorrect.

433

Mr. Shepherd also appeared to make the submission that the ‑‑ that one of the problems with the rates for 2005 was that any rate changes would be retroactive, if there was any kind of process to assess those rates, which is, of course, correct. And I, actually, made that submission myself. What I thought he said was that the earnings‑sharing mechanism avoids retroactivity. But, of course, the earnings‑sharing mechanism does not avoid retroactivity. It is, by definition, historical and rearward‑looking, not forward‑looking.

434

When Mr. Shepherd listed the risks that were ‑‑ that had to be addressed by the Board, in its consideration of what to do about 2005, his first was that rates might be set incorrectly, because the information was old, and the current information might be different. And that's, of course, precisely my point about the exercise of section 107 powers is the Board has the power to get that information.

435

Then Mr. Shepherd had a submission on weather‑normalization and, again, in the context of the risks that needed to be dealt with. In my submission, the risk that's being dealt with ‑ and it is clearly identified by the Board in its December 15 decision is the risk and in the November 19th, for that matter, is the risk of overearning. And that is an issue of actual earnings, not notional or fictional earnings, based on notional ideas about weather.

436

And the evidence, in my submission, of that is that the Board, in the first instance, in the Enbridge case, said that it was to be actual. And not that I want to disagree with ‑‑ ever disagree with Enbridge's approach to anything, but it was Enbridge that asked for a change from actual to weather normalized. And they did that for reasons that they thought appropriate; we don't know why they did that. But we think ‑‑ Union thinks ‑‑ Union's submission is that the principled approach is that its actual earnings, since that's the problem that's being addressed: The risk of overearning and ensuring, if there is overearning, that that risk be mitigated.

437

Under the Union proposal, of course, the ratepayer has no risk of weather, under an actual‑earnings approach to this: No risk of weather, at all. And indeed, under the asymmetrical approach, the ratepayer has no risk of anything. But I simply want to make the point that, irrespective of asymmetry, Union's submission is that actual earnings versus weather‑normalized earnings is the right way to do it, because that's the principled basis for doing it.

438

The final submission I have in reply is ‑‑ has to do with Mr. Shepherd's ‑‑ I think it was, actually, in a response to a question from you, Mr. Chairman, that ‑‑ this notion, to incent Union to file, that there might be some graduated system of earnings‑sharing mechanisms that is increasingly less‑favourable to Union. My only submission in response to that is that the Board doesn't need to incent Union to file. If the Board wants Union to file, it simply tells Union that it wants it to file. So there is no necessity for the consideration of subtle mechanisms, if you will, because the Board has the power, as I think you ‑‑ as you asked, at the outset, to get what it wants, if it's ‑‑ on the basis of information, of evidence, it's of the view that that is necessary, in the public interest.

439

So those are my submissions in reply. And I thank you, again, sir, for giving me a few minutes to pull that together.

440

MR. KAISER:
Thank you, sir.

441

QUESTIONS FROM THE BOARD:

442

MR. VLAHOS:
Mr. Penny, just a couple of questions in a couple of areas.

443

Regarding the inspector's powers and activities, you talked about ‑‑ the initial process may be confidential, but, eventually, has to be transparent, because it has to go to some kind of a forum. What happens if it doesn't go to any forum? If the decision of the Board is that the Board is satisfied that there should not be another forum, then how transparent is that? From the intervenor's perspective.

444

MR. PENNY:
I'm sorry, yes. Well, I think the frank answer to that has to be that it's not transparent, but that's the way the legislation is structured. If the Board is of the view that there is no risk of overearning, that's your job. That's your obligation under the legislation, is to set just and reasonable rates. And if your view is that that isn't going to happen, then that's the statutory scheme and that's ‑‑ it's your decision to make.

445

MR. VLAHOS:
All right. Thank you, sir. The second and last area. There seems to be a lot of emphasis on the words ‑‑ and I'm looking at the Board's decision on ‑‑ tab 6, page 9, top paragraph.

446

MR. PENNY:
Sorry, which paragraph sir?

447

MR. VLAHOS:
The very top paragraph ‑‑

448

MR. PENNY:
Yes, yes. I have it.

449

MR. VLAHOS:
‑‑ starting "in determining the excess earnings" ‑‑

450

MR. PENNY:
Yes, thank you.

451

MR. VLAHOS:
If you look at the very last sentence of this, consistent with past practice, it seems to me the interpretation by Union is that this only refers to excess earnings to be shared, whether there is a PBR regime or no PBR regime. Am I right on this?

452

MR. PENNY:
I'm not sure if I am entirely understanding your question, Mr. Vlahos. But if I'm ‑‑ but let me answer it, and, if I'm not responsive, then you can try it again.

453

MR. VLAHOS:
Let me just ‑‑ I will try to be more clear. When the Board calculates ‑‑ in a typical filing by Union Gas, when Union Gas files its excess earnings for a past year, doesn't it follow through on a weather‑normalization process?

454

MR. PENNY:
Yes. Yes, it does. Yes.

455

MR. VLAHOS:
Yes. So it is not unusual ‑ it is not uncommon, then, for a regulatory body to look at excess earnings, after weather‑normalization, in a typical course of a rates hearing?

456

MR. PENNY:
Yes. In the typical cost‑of‑service process, what ‑‑ in the ‑‑ if you're looking at actuals from the year prior, you, typically, look at the Board‑approved and the actual. And, yes, what you're looking at, in that context, are weather‑normalized earnings.

457

MR. VLAHOS:
So Union Gas was quite satisfied that this statement did not make reference to that kind of a practice or activity by a regulatory body, but, rather, only specific to the excess earnings for the 2005 year?

458

MR. PENNY:
Well, yes. In the context of the only other time that it has ever been used to deal with Union, which is the 0017 case, where it was based on actual earnings. But, yes, my submissions were in the ‑‑ and we understood that to be a reference to the context in which you have an earnings‑sharing mechanism applicable, not to the cost‑of‑service example.

459

MR. VLAHOS:
So Union Gas assumed that the Board or the Panel was not aware of the very last practice of earnings sharing under a different regime, i.e., PBR, and therefore that's where the error is, according to your belief.

460

MR. PENNY:
Our submission is simply, with respect to Union Gas, the past practice for earnings sharing was that it applied only to actual, not weather‑normalized earnings, and it goes no further than that.

461

MR. VLAHOS:
For earnings sharing, but not for ‑‑

462

MR. PENNY:
Yes.

463

MR. VLAHOS:
‑‑ but not for determination of revenue requirement on a weather normalized basis.

464

MR. PENNY:
That's correct.

465

MR. VLAHOS:
Thank you.

466

Thank you, Mr. Chair.

467

MR. BETTS:
Thank you. I, too, have a couple of questions.

468

I'm going to ask one of Mr. Janigan too, so I will put him on alert so he doesn't get too casual over there.

469

But, first of all, to Mr. Penny: I wanted to just pursue with you the point in the application that suggests that ‑ and I'm paraphrasing here, but I'm hoping to capture the point ‑ that Union didn't feel it was necessary to address the details of an earnings‑sharing mechanism based on the request that was put forward by the Board, seeking that kind of information. First of all, did that summarize fairly well?

470

MR. PENNY:
That was one of my submissions, and it really focuses on ‑‑ you will recall that the way that it arose, in the reference to options, and so, yes, we're simply saying that we approached this on the basis that we're dealing with a policy issue. And I guess my submission is, with respect to at least some of these issues, like the S&T sharing ‑‑ the S&T deferral accounts and the actual versus weather normalized issue, that others also took that view, because those issues weren't addressed by others as well, in most cases.

471

MR. BETTS:
Okay. To the extent ‑‑ well, I think where I was heading with this was: It was clear, in the December 10th letter from, I think, Mr. Packer to the Board, that there was consideration of the intervenors' positions and, in fact, discussion in and around them. And in my short experience in this kind of a room ‑ and everybody around here, I think, has much more than me, despite that ‑ I've seen, when parties respond to intervenors' positions, they usually take absolutely nothing for granted and respond to the fullest detail about everything that might be considered in any way detrimental to their position.

472

Should the Board not assume that anything that was addressed by the intervenors would have been fully addressed by the applicant in their reply?

473

MR. PENNY:
In the absence of anything else, that would be a fair assumption. My submission to you this morning is that. With respect to those issues that were addressed ‑ I'm leaving aside the issues that weren't as a, kind of, separate category, if you would ‑ but with respect to those that were, that Union's approach to it was, whether you should assume something or not, that Union's approach to it was that they were being asked to respond to the policy issue; and that if the Board was going to actually pursue this, that there would be some further consultation.

474

If that was clearly an incorrect assumption, I grant you that, but that was the assumption.

475

MR. BETTS:
There is another reference, and again in Mr. Packer's letter. And I appreciate I'm asking you, but perhaps you can give your assessment of it. On page 66, there was a paragraph, the third paragraph down, that starts off with "Neither..." And it says:

476

"Neither of the above circumstances applies to Union in 2005. As has been the Board's past practice, earnings‑sharing mechanisms should only be considered when the Board is implementing a rate change that may result in the potential for significant excess earnings."

477

Now, based on the fact that there only have been two proceedings that have dealt with this, I guess I have to ask you: Is it reasonable to assume that those two would cover all possible types of applications that might come forward and, therefore, the Board should only restrict earnings‑sharing mechanisms to those kinds of characteristics?

478

MR. PENNY:
I think there's probably two levels of response to that.

479

The first part of the question is, are those the only conceivable applications? And, of course, the answer to that is no, there are other conceivable applications, and we're dealing with one here today.

480

The burden of the submission, however, is that these are not universal panaceas that just get plunked down in order to protect the ratepayers from unforeseen circumstances, because they will have other effects. And that's where, you'll recall my submission this morning, that there are economic incentives that are being affected here, not just for this case, but for behavior in the future.

481

And our submission is that the plunking down of an earnings‑sharing mechanism in a circumstance such as this, where cost‑of‑service rates were set only seven months earlier, not only may but will likely ‑‑ if this practice were followed on a regular basis, would have consequences in terms of the behavior of those who are regulated, because certain incentives are created. And every mechanism creates its incentives, and our submission to you is that we want to, of course, establish the mechanisms ‑‑ or the incentives, I should say, that are most ‑‑ that strike the best balance between the interests of the company and its shareholder and the interests of the ratepayers. And we're not sure that that process was served.

482

MR. BETTS:
Very good. And I did take from that that you can conceive of, well, there may be many, many different kinds of applications within which an ESM could be considered.

483

MR. PENNY:
Yes.

484

MR. BETTS:
Yes, thank you.

485

And then to Mr. Janigan, if I could. And I believe it was something that you stated in your submissions, and I don't have a written record of that, but I paraphrase it by saying that it's reasonable for us to assume that there was no risk of underearnings, or else the applicant wouldn't have conceived of going forward using the previous year's rates. Is that a fair assessment?

486

MR. JANIGAN:
Yes. I think the statement was that a normal inference arises that the company is of the belief that the 2004 rates are at least sufficient to ensure that the company is not at risk of lower earnings in that circumstance.

487

MR. BETTS:
Now, I'm really addressing this question with respect to the issue of asymmetry versus symmetry.

488

Is it not reasonable for one to assume that, based on a symmetric apportioning of profits, that ‑ let me try and get my mind around this ‑ that ‑‑ I will come back to this in a different way.

489

Is it not reasonable to assume that if there was no ‑‑ that they took this position on the basis that the risk of underearnings was reasonably balanced by the potential for overearnings and, therefore, that they didn't necessarily assume that there is no risk for underearnings.

490

MR. JANIGAN:
It may well be that the prospect of being able to pocket all of the sufficiency in the overearnings was so large that it would subsume any concern about the risk of underearnings. I think you're correct on that point. But from a standpoint of the regulator looking at the position of the company, the fact that these rates have been adjudicated to be sufficient for 2005 and 2006 says something about the potential risk of overearnings from the standpoint of fairness to all stakeholders.

491

MR. BETTS:
Fair enough. Thank you. That's all my questions.

492

MR. KAISER:
Mr. Penny, the issue before this Panel is the SSM, or, as Mr. Shepherd would call it, the ratepayer protection plan, for '05. You've alerted us to the fact that you're not going to file for '06, so we now know that as well.

493

Now, procedurally, we got here ‑ I think you would agree ‑ as a bit of a fluke. As you say, you applied for rate orders. Your position, We didn't apply for '05 rates, we just had to get some rate orders cleaned up from the previous year. And, lo and behold, in its decision, the Board tacked on this little collateral rider: By the way, we'd like to know what mechanisms we could devise to address our concerns about over‑earning.

494

Let's suppose the Board is likely to have the same concern about '06. How, procedurally, do you think we'll get this dealt with?

495

MR. PENNY:
For '06?

496

MR. KAISER:
For '06. I hope you file another rate order, and we can tack it on, or what?

497

MR. PENNY:
Well, it, of course, depends on the outcome of ‑‑ in part, on the outcome of today's proceedings. But the ‑‑

498

MR. KAISER:
You mean whether you like the decision or not, or what?

499

MR. PENNY:
No, no, I mean in terms of what has been, effectively, ruled by the Board as the appropriate way to deal with this. And I should also have said ‑‑

500

MR. KAISER:
'06 is not before us today; right?

501

MR. PENNY:
No. And I should have actually said, in response to something that Mr. Janigan said in his submissions, that the issue is not jurisdiction. We're not in divisional court here. We accept that the Board has the jurisdiction to do what it did. The issue is whether it was appropriate in the circumstances, and that's the difference between the rehearing provisions, and so on.

502

What I mean when I say that, Mr. Kaiser, is that, if the Board were to indicate that earnings sharing was the appropriate mechanism, then that would establish a precedent, and, presumably, you would consider that, in the absence of anything else, for '06, also.

503

I think our ‑‑ I'm thinking a little ‑‑ I'm speaking as I think a little here, but I think our desire would be, from a process point of view, that we have the opportunity to deal with that in some forum, whether written or not.

504

However, part of my submission to you, on the section 107 powers, is that this issue can be avoided by the Board, under the powers of inspector, as it has traditionally done ‑‑ as with the energy returns officer obtaining information from the utilities in these circumstances, and satisfying itself that things aren't out of whack. And, if things look like they are getting out of whack, that the approved costs are getting out of whack or the approved revenues were getting out of whack with actuals, then the Board has the power to do something about that.

505

MR. KAISER:
Now, I'm wondering whether that is really in your interest. Your client seems to be saying, Listen, I can't bring these applications every year; by the time they get out, the year is half gone. I just want to get ready for '07. And, you know, that's an understandable position.

506

MR. PENNY:
Yes.

507

MR. KAISER:
If we go the '07 and '08 and send a policeman out, as Mr. Thompson points out, it is all private. For us to do anything with that, we really have to, sort of, then, create a rate case, virtually.

508

What this mechanism does is, basically, puts a protection plan as, sort of, a place‑keeper, so we don't have to go down that path. In other words, assuming you get the SM mechanism that you think is appropriate ‑ and I know that there's a debate about that ‑‑

509

MR. PENNY:
Yes.

510

MR. KAISER:
‑‑ and we'll discuss that ‑ I'm trying to determine whether it's not a device that would achieve the goal that you're really looking for.

511

MR. PENNY:
Well, I think the device that would achieve the goal we're really looking for is the device that is more being contemplated in the context of the Natural Gas Forum, the device that we were hoping we would get back in 1999, but didn't. And that is some form of multi‑rate mechanism that appropriately balances all of the interests, and ‑ as I said, I think, to Mr. Betts ‑ creates ‑‑ has embodied in it, with the benefit of a full review and good thinking on the subject, the incentives that you want to create for greater productivity.

512

MR. KAISER:
Thank you.

513

We'll reserve on this. We'll have a decision for you within a week. Is that soon enough? Do you need it before then?

514

MR. PENNY:
No. That's fine. We have no issue with that at all, sir.

515

‑‑‑ Whereupon the hearing concluded at 12:40 p.m.

