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Monday, November 28, 2005

‑‑‑ Upon commencing at 


-‑‑ Upon commencing at 9:05 a.m.


MR. VLAHOS:  Please be seated.


[Technical difficulty]


MR. VLAHOS:  Good morning, everyone.  We're sitting today to hear oral argument from intervenors.  I have a list here, but I'm just looking at the room, as well, and I see Mr. Warren, and I understand, Mr. Warren, you are ready to proceed first.


MR. WARREN:  I am, sir, if you'd like.


MR. VLAHOS:  I'm just looking around here.  I've got Mr. Warren for today, Ms. Newland, Mr. Manning, Mr. Lokan, Mr. Janigan and Ms. Land.  That is my list.  I understand that Mr. Scully and Mr. Dingwall will submit written submissions, and we're not yet sure about Mr. Brown.


So let's proceed, Mr. Warren.


CLOSING SUBMISSIONS BY MR. WARREN:

MR. WARREN:  Thank you, sir.  Mr. Chairman, members of the Board, the client that I represent, the Consumers Council of Canada, has intervened in this application or both applications because of its concern with the potential impact, in both the short and long terms, on residential consumers of both natural gas and electricity with the granting or denial of the applications.


The Council approaches the applications from the perspective that the structure of the regulation of the natural gas distribution system and, in particular, the mechanism of postage-stamp rates have benefited residential consumers of natural gas.


That, for example, the system has allowed residential consumers in less populated areas access to natural gas service at rates which are substantially similar to those of consumers in urban areas.


Given this perspective, the Council believes that the basic building blocks or structural elements of the system, the regulation of the distribution system should not be changed unless there is compelling evidence that a change is required in order to balance the interests of consumers of natural gas and electricity.


I want to make it clear, Mr. Chairman and members of the Panel, that my client approaches this case aware of and sensitive to the need for additional generating capacity in the electricity sector, and aware of and sensitive to the legitimate needs of residential and commercial consumers of electricity.  We are perhaps, to an extent greater than any other participant in this case, divided in our concerns.  


Having said all of that, and having reviewed the evidence, our client submits that the Board should deny the GEC application.  Granting the application might have long‑term adverse consequences on the natural gas distribution system, and, therefore, on the rates which residential consumers pay to receive natural gas.


At the same time, there is no evidence denying the application will have either short- or long‑term adverse consequences on the availability of electricity to and the prices paid for that electricity by residential consumers.  


Our second prayer for relief is that Union's application should be granted.  It is necessary to grant the application in order to ensure that the GEC plant has a means to have gas transmitted to it.  The application should, however, be subject to the condition that Union be required to negotiate an agreement with GEC.


Thirdly, we ask that the Board indicate in its decision on both applications that they are based on the facts in this case.  In the process, the Board should indicate that in the appropriate circumstances it may grant leave to construct a pipeline to provide service to a generating facility, for doing so will ensure an equitable balance to the interests of residential consumers of natural gas and electricity.


Let me turn briefly to the facts.  The Board is of course fully familiar with the facts.  Those facts that I recite herein are only those facts which the Council believes, or, rather, the Council -- influences the Council's position in the case.  


Facts relevant to the GEC application are, in our submission, the following:  GEC was the successful bidder on a clean energy supply contract with the Ontario government to supply electricity for a period of 20 years.  Generating plants with GEC is to build to fulfil its obligations under the contract require the supply of a substantial volume of natural gas.  GEC proposes to build its own 2-kilometre pipeline to service its plant.  That pipeline will connect to the Vector transmission line.  GEC will manage its own supply of natural gas, including arranging for the necessary storage.


The nature of the contract for the supply of electricity is such that except in very limited circumstances, the price paid for the delivery of natural gas will not affect the price of electricity.  If forced to accept a negotiated rate with Union, the result might be an unacceptable return on the overall investment by GEC.  GEC might, in the circumstances, decide not to build a plant.


The evidence, from our perspective, relevant to the Union intervention and application is as follows:  GEC has understated the cost of building and operating a transmission line and has not addressed a number of practical problems which may the delivery of gas difficult, if not impossible in some circumstances.  If the real costs of building and operating its own pipeline are higher than GEC has indicated, there may be little or no difference between that cost and the cost of having Union build a pipeline and provide the service.  


PI for the construction of the project is in excess of ten.  Union is not now providing service to GEC.  As a result, there would be no loss of revenue if GEC builds and operates its own pipeline, and so no direct impact on Union.  


There are three possible forms of impact on Union's ratepayers as follows:  First, Union will forego revenue it would otherwise have earned if it built and operated the pipeline and provided service to GEC.  Having that revenue would allow Union to reduce its prices for its existing customers, or at least hold them stable.  Union's existing large-volume customers might apply for leave to construct their own pipelines to service their facility, or might apply for bypass competitive rates.  


If all of Union's customers were to build their own pipelines, Union would lose up to $29 million a year in revenue.  Other customers and, in particular, residential customers would have to make up the shortfall in revenue.


 MR. VLAHOS:  Mr. Warren, could you slow down a bit, please.  There is a tendency -- we speak faster when we read.


MR. WARREN:  The value of what I'm saying is an inverse proportion to the speed with which I'm delivering it.  The third possible impact, members of the Panel, is that prospective customers including, in particular, prospective generating facilities, would have to apply for leave to build their own pipeline and, therefore, never come on to Union's system.


Granting of GEC's application would have an adverse impact on the natural gas distribution system created by the Board's decision on bypass rates, postage-stamp rates and class rate-making.  Union's evidence is that this system has allowed for the rational expansion of its system and for a rough equality in the treatment of similarly-situated consumers.  


Union has said in its evidence that it will be less likely to expand its natural gas distribution system without the confidence will, except in exceptional circumstances, serve all customers.


Finally, a decision to allow GEC to build a pipeline, if it represented a fundamental change in what Union describes as the regulatory compact under which Union has operated, might adversely affect Union's credit position and its ability to attract capital.


On all of those major points, there is no evidence to contradict what Union has said.  So Union's evidence on those points stands unchallenged.


Let me turn to the question of the jurisdiction of the board.  Section 90 of the Act, Ontario Energy Board Act, does not specify the criteria that the Board is to apply in deciding whether to grant leave to construct.  Section 96 of the Act provides that the Board shall grant an application for leave to construct if, in the Board's opinion, doing so would be in the public interest.


Sections 90 and 96 reflect a traditional approach of legislatures under which broadly stated criteria, such as the public interest or, for example, public necessity and convenience, are set down as the governing criteria, but is left to an expert tribunal to create what I would describe as the edifice of regulatory rules and policy constraints which advance the interests of society in a fair and equitable energy distribution system.


Neither of the applicants nor the intervenors, nor the Board comes to the test of public interest as though it was tabula rasa on which we can decide on each case what it means.  We come to this case on the basis of what I describe as an edifice of regulatory rulings and -- on the bypass issue, and, indeed, an elaborate structure for the distribution system of natural gas.


The bypass cases reflect or were based on a regulatory system developed over many years, with certain constraints and certain values which those constructs serve.  Among those values are that, to the extent possible, people in similar circumstances should pay roughly the same amount for the distribution of natural gas.

The Board does not, as I say, come to this decision with the context -- with the definition of public interest open.  Whether we would like it or not, the onus lies on a person seeking, what I would describe in this case as a tectonic shift in the structure of the natural gas distribution system, to show why the old values are no longer appropriate or that the way they have been protected places an undue burden on others.  I will return briefly later on in my argument, in my submissions to the question of onus.  

It's also important, in our respectful submission, to remember that this interplay of structure and values hasn't, as it were, lane in the cupboard unconsidered over many years.  There are annual rate cases for Union Gas and, indeed, for Enbridge.  In those annual rate cases there are discussions of cost allocation, rate design.  And over many years, if there had been a significant unhappiness with the basic fairness, if you wish, the rough justice of the system, there has been an opportunity over many years to discuss that.  And it's not as though there is pressure building under the system which is about to explode.  
In my experience, stretching over now many years dealing with these cases, there has been, generally speaking, a satisfaction with the system of rough justice of cost allocation in rate design, which has served, in particular, residential consumers quite well.  
Section 2 of the Board's Act requires the Board, in carrying out its responsibilities in relation to gas, to be guided by certain objectives.  Among those objectives the following are relevant to the exercise of the Board's jurisdiction under section 90:  

     First, to protect the interests of consumers with respect to prices and the reliability and quality of gas service; secondly, to facilitate the rational expansion of transmission and distribution systems; thirdly, to facilitate the maintenance of a financially viable gas industry for the transmission, distribution and storage of gas.

More broadly, the exercise of the Board's discretion under section 90 of the Act must be consistent with the overall purposes of the Act.  Those are overall purposes, in our submission, including ensuring that there is an adequate supply of safe and reliable natural gas and electricity for consumers in Ontario, and that all consumers are, as I've said, treated roughly equally.  
The jurisdiction of the Board is broad enough to encompass a range of policy considerations, including those raised by Union in its intervenor evidence.  It is broad enough to encompass as well considerations about the supply of electricity and about the equitable treatment of natural gas and electricity consumers.  

I would like to turn briefly to address some submissions of my friends, Mr. Moran and Mr. Cameron, with respect to the Board's jurisdiction.  Let me deal first with Mr. Moran's position.  

On page 14 of the transcript of his argument, Mr. Moran argues that the legislature in section 90 has said that anyone may seek to construct a pipeline.  I take it that the corollary of that submission is the argument that Union does not have an absolute monopoly on the provision of services.  

The legislature has also, in that same section, said that there is not absolute right to build a pipeline; it is an opportunity to build a pipeline which is conditional upon regulatory approval.  

Pages 19 and 20 of the transcript of the argument, Mr. Moran acknowledges that the Board may look at the impacts of the granting of the GEC application on Union and its ratepayers.  He even goes so far as to say that the Board has "a statutory responsibility" to look at the impacts.  I wouldn't go as far as that in saying that there is a statutory responsibility, but certainly the obligation to look at the impacts arises out of the Board's articulation of the content of the public interest over many years. 


The point is that while Union may not have an absolute monopoly, it has what I would describe as a presumptive monopoly.  The presumption is that it will serve, unless the public interest demands otherwise.  Mr. Moran then follows this acknowledgement - that is the acknowledgement that the Board must look at the impact of the granting of the application, his client's application, on Union and its customers and must look at the impact on the Union - by arguing that the Board should look only at the immediate impact on the existing customers leaving Union’s system.  

You will recall that in his submissions, his argument about impact is confined to the immediate impact of an existing customer leaving the system.  He says, We're not an existing customer, we're not leaving the system and, therefore, there will be no impact.  

However, Mr. Moran offers no authority for the proposition that the Board's perspective is only the immediate impact.  In my respectful submission, the logic of his analysis, namely that the Board can look at the impact on Union and its ratepayers, is that the Board can look at both the direct and the indirect, short-term and the long-term impact.  If the Board does so, the unchallenged evidence of Union is that the impacts will be significant.  

Mr. Moran's analysis on this point leads me back to the question of onus.  In my respectful submission, sections 90 and the 96 impose an onus on an applicant to show the granting of the application is warranted by the public interest.  The reality, as I pointed out before, is that each applicant comes to its application on the basis of a developed body of the interpretation of that section and, in particular, the content of public interest.  Each case does not consider the public interest as if it had not been considered before.  

So GEC, in my respectful submission, must address the bypass line of -- bypass cases line of analysis.  It, in my respectful submission, bears the onus of addressing, by its evidence, the kinds of systemic concerns identified by the Board in the bypass cases.  In my respectful submission, Mr. Moran's view of his obligation or his onus is simply too narrow.  

Turning then briefly to Mr. Cameron's position.  Mr.
Cameron, in my respectful submission, with respect, takes an equally narrow view when he says that section 2 objectives, namely those dealing with the electricity sector, are not engaged because this is not a gas application.  With respect, I believe that that is wrong.  

The scheme of the Act as a whole is to empower the Board to deal with matters of gas and electricity.  And sections 1 and 2 are, if you wish, only an articulation of what was implicit in the Board's jurisdiction over many years.  The Board can and should see this case as raising issues about the impact of its decisions on both the gas transmission system and the electricity generating system.  

I invite the Board to reject any suggestion that this case should be resolved on a narrow issue of its jurisdiction.  The real issue is one of evidence and whether the Board has sufficient evidence to make the kind of decision that Mr. Moran wants with its far-reaching implications.  

The Board has historically taken the position that it has the jurisdiction under section 90 of the Act to consider, as part of the public interest, the environmental impact of the construction of a pipeline.  That jurisdiction should be interpreted naturally so as to impose only to the impact of the construction of the pipeline itself.  In my respectful submission, the Board's environmental jurisdiction does not extend to broader environmental considerations, such as the impact of the operation of the electricity generating facility or industrial plant to be served about the pipeline.  The legislature has, in the Environmental Assessment Act, set out the circumstances in which broadly-based environmental assessments must be undertaken.  Other forms of environmental impact, such as those from air emissions, are regulated under the Environmental Protection Act.  The Board should consider its environmental jurisdiction to be limited to the impact of the construction of the pipeline.  On this line of analysis, I agree with Mr. Moran.  

We submit that the applications of GEC and Union give rise to the following six public interest considerations.  The first is the impact of the denial of GEC's application on GEC's ability and willingness to construct its plant.  GEC was very reluctant to disclose cost information.  That's fair enough.  But the Council finds it difficult to believe that GEC and Calpine, both of which are familiar with the regulatory processes in this province, and both of which have participated in processes designed to discuss whether and how those structures might be changed to address the new reality of the need for electricity generation, would not have made their bid on the assumption, the operating assumption, that they would be paying something like Union's T1 rate.  

GEC, as I pointed out, was very reluctant to provide precise information on the cost of building and operating a pipeline and the cost of building and operating its plant.  As a result, there is virtually no objective evidence upon which the Board can make a decision as to whether denying the application and compelling GEC to accept service from Union might cause GEC to decline to construct the plant.


I underscore the words:  There is no objective evidence on which the Board can make that decision.


If it is GEC's position that denying the application will cause it not to construct its plant, then in our respectful submission, it was obliged to lead evidence to that effect.  In the absence of such evidence, the Board has no basis for concluding one way or another that its decision will have an impact on the building of the plant.  Given that, we submit that the Board should proceed on the basis that its decision will not have an impact on the construction of the plant.


The second public interest or public policy issue is:  What impact, if any, would the denial of GEC's application have on the supply and price of electricity.  If GEC wished to make the case that denying its application would adversely affect the availability of electricity or the price of electricity, then it was obligated, in our respectful submission, to lead that evidence.  


 Mr. Moran says, at page 27 of the transcript of his argument, and I quote:

"Going forward, it is clear that electricity consumers would end up having to subsidize gas ratepayers for all projects subsequent to GEC."


In my respectful submission, there is simply no evidence to support that submission.


What Mr. Moran has said in what I just quoted is a legitimate concern.  We accept that.  Cross-subsidies, however, are inherent in the regulatory system, generally for benign or valid social ends.  The issue was whether they are undue and whether they place an unfair burden on any class of ratepayers.  The important point is that there is simply no evidence to that effect in this case.


GEC in its evidence made the point that Union's costs were too high.  Having made that point, it was exposed to evidence from Union that GEC's costs were understated and that Union's costs were, as a result, not as high as GEC has suggested.


GEC's witnesses, in their oral testimony, appeared to back off their position that the costs to them of Union's service were materially higher than their costs of building and operating the pipeline.  We submit that the Board should not embark upon an enquiry about the relative costs of GEC and Union.  If GEC's case rests on a threat to the electricity sector from not building its plant, then it is incumbent on GEC to make that case.  We submit that it has not done so.


Mr. Moran, at page 35 of the transcript of his argument, makes three points about the public interest involved in granting GEC's application.  One, the first, as I understand it, is the importance of GEC having what he describes as "important contractual flexibility".


That is an important point.  However, it must be seen in the broader context of its impact on the existing structure, and there is no evidence that having that important contractual flexibility will affect electricity prices.


Mr. Moran then says that it is important that there be a real choice for generators.  Conceptually, that's correct.  There is no evidence that, in the context of fixed-price contracts, this is a real issue.  It would have hoped that if GEC ‑‑ we would have hoped that GEC would have brought evidence denying the approval would have an impact on the generation, and, as I've said, Mr. Moran says that denying the application will necessarily lead to higher costs for other generators, and there is simply no evidence on that point.


The third public interest issue is:  Will the denial of GEC's application have an adverse impact on potential investors in the electricity sector in Ontario?


GEC's case, at bottom, is that it wants to build a pipeline and manage its gas supply in a way that allows it to earn the highest return it can on its investment.  That is an entirely legitimate interest, one which we submit the Board should not gainsay.  However, a legitimate interest in maximizing its return is subject to the constraints that necessarily arise in a regulated system.


You cannot consider it an absolute value to earn the highest return on your investment, unless you look at it in the context of all of the values and the structures that ensure the achievement of those values in a regulatory system.


If the Board were to conclude that GEC's legitimate right to maximize this return must give way to broader public interest considerations, then the practical effect is anyone wanting to build a power plant will have to negotiate a rate with Union.  That might be a disincentive to making a substantial investment in a power plant.  However, GEC did not lead any evidence to that effect.


The Board should be reluctant to speculate about the possible effect on a potential investor of a decision to deny GEC's application.  The Board should, like the courts, to the extent that they can, only make decisions on the basis of the evidence before it.  There is no evidence that denying GEC's application will have a material adverse impact on the willingness to invest in a generating facility in Ontario.


The fourth public policy issue:  What would be the impact on Union for the granting of GEC's application?  As I noted, the evidence is that there would be no immediate direct financial impact on Union, as GEC is not now a customer.  However, Union's evidence is that there might be longer-term and substantial adverse impact if GEC's application were granted, because some or all of its existing large-volume customers might apply either for leave to construct their own pipelines or for special rates.


Although there is no direct evidence to that effect, it is a reasonable supposition, given past experience.


It is unclear what impact, if any, a decision to grant GEC's application would have on Union's ability to raise capital at reasonable rates.  Union's argument on that point would have been more persuasive if it had led independent evidence on the point. 


The fifth issue:  What is the impact, if any, of the granting of GEC's application on natural gas ratepayers?


Union's evidence that at least some of its large-volume customers may apply either to build their own pipelines or get special rates is, in our respectful submission, plausible.  Even if only the limited number of Union's large-volume customers do that, that will have an adverse impact on Union's existing ratepayers and, in particular, on residential ratepayers.


Council believes it reasonable to assume that Union's large -- existing large-volume customers will want to be treated in the same way that GEC has been treated.  That, in turn, would inevitably lead to a fundamental change in the basic concepts of postage-stamp rates and class rate-making that have been the cornerstone of the existing rate-making system.  At a minimum, the Board will be forced ‑‑ sorry, will be faced with a substantial number of applications by existing customers of Union seeking approval for either physical bypass or bypass competitive rates.  The Board would have to either grant those applications or find ways to distinguish them from the GEC circumstances.


In this context, the Council has considered whether there are conditions that could be imposed on the granting of GEC's application that would, in effect, make it sui generis and reduce, if not eliminate, its effect as a precedent.  The Council cannot think of conditions that would be appropriate and have those effects.  Indeed, GEC's decision to frame its application as reflecting a desire to control its own costs makes it effectively impossible to distinguish its situation from that of every other large consumer on Union's system.


Council recognizes the Board's decisions dealing with bypass rates, decisions which Union cites as authority in support of its argument that the granting of GEC's application would fundamentally undermine the existing regulatory framework, were all decided at a time when there was a generous supply of relatively inexpensive electricity.


Those cases were decided, in other words, prior to the time when there was a significant pressure to increase generating capacity in the province and part of the time when there was widespread concern about the effect of significant increases in electricity prices.


Those decisions and the regulatory system they underpin may well have to be reconsidered in light of the present circumstances.  If, for example, maintaining the existing regulatory framework for the natural gas sector might adversely affect the availability and price of electricity, the system would have to be reconsidered.


The Council acknowledges that there was no evidence that the existing rate structure truly reflects the principles of postage-stamp rate-making.  There is no evidence of that in this case.  However, there was also no evidence to the contrary.  There is, in other words, no evidence that the principles which informed the Board's decision, for example, in the 410/411/412 case, or even in the recent M16 case, are no longer application.  


The Council submit it would be inappropriate, to jettison those principles in the absence of evidence that doing so is required in the public interest.


 At the same time, the Council acknowledges the danger in the Board issuing a decision which directly or by necessary implication objects to GEC's application on the ground that the principles articulated in the 410/411/412 case are sacrosanct and can never be changed.  That is a point I will return to in a moment.


Let me turn finally to the issue of the relief requested.  In our respectful submission, there is no prima facie right to build a pipeline.  The onus is on the applicant to show doing so is in the public interest.  The only evidence in this case is that the granting of the application would be in GEC's interest.  That's a legitimate interest and should, in the absence of conflicting considerations, be determinative.  However, Union has raised conflicting considerations in the form of the potential adverse impact on its transmission system and, therefore, on its ratepayers if GEC's application is granted.  


In the Council's view, GEC has not adequately responded to Union's concerns.  Accordingly, Council submits that, on balance, Union's concerns should prevail and GEC's application should be denied.  


Having said that, the Council believes that there are additional considerations that the Board should bring to bear.  Council is troubled by the evidence of the extent to which Union now effectively acts as a kind of gatekeeper for investments in the electricity sector.  Union has taken upon itself the role of implementing the rules on postage- stamp rates.  


For example, in negotiating rates with generating plants, Union sets a revenue requirement that is intended to maintain a rough equality between the plants, regardless of their differing circumstances.  The Council believes that that may not be an appropriate role to play, particularly in light of Union's basic conflict of interest.  


Precluding customers from being able to build their own pipelines is a way of enhancing Union's own revenue.  The Board should be concerned about the presence of that conflict of interest in circumstances where Union plays such a role in setting the terms on which generating plants will operate in the province.  


Mr. Cameron, on page 67 of his argument - sorry, page 67 of the transcript of his argument - submits that it is entirely consistent and fair that, as long as the rules of the game are the same for all existing and new power generators, gas distribution costs will be a common cost element in each project and the generators will compete on a level playing field.  


The decision in this case should not be taken as, in effect, enshrining Union's position in the marketplace, making it sacrosanct.  As, in effect, requiring all gas generators once and for all time to deal with Union 

alone.  This case is fact specific.  There may well be cases where the evidence will show that Union's position creates material adverse consequences for the electricity sector generally, and residential consumers in particular.  My point is that the case -- that case has simply not been made in these applications 


Union argues customers unsatisfied with the rates it proposes may apply to the Board for either leave to construct or for a bypass rate.  We all, I believe, should acknowledge that is a burdensome remedy, in part because the process is time consuming and costly, and in part because large customers will be compelled, in order to be successful, to disclose sensitive competitive information.  


In light of all of those circumstances, it might be appropriate for the Board to undertake a full-scale reconsideration of the regulatory contract which underlies natural gas transmission system.  As noted above, Council believes that the review should not take place in the abstract, but should be based on compelling evidence that consumers of electricity are being adversely affected.


I had occasion over the weekend, members of the Panel, to take a look at Board Staff’s report on the NGEIR, natural gas electricity interface review process.  And one of the ironies of that is that the Board Staff's report says it won't deal with a bypass issue because it is being dealt with in this case.  The unfortunate circumstance is that this case is not an appropriate circumstance, for all of the reasons I've said, to deal with the bypass, simply because the facts aren't there.  


I confess, in making my final submissions, that I am torn in making a submission as to whether or not the issue of bypass should be returned to the NGEIR - horrible acronym, I'm sorry - process or whether the Board should wait for fact-specific cases.  I think, on balance, the Board's approach in the old bypass cases should be reinforced in this case; that a wholesale reconsideration of the bypass issue should wait for a case where the evidence is sufficient to do so.  In our respectful submission, the Board ought not to make a decision on an important issue like this in the abstract.


Let me conclude my submissions by referring you to the third of the three options which my friend, Mr. Cameron, said face the Board in this case.  It appears on page 61 of the transcript of his argument.  The Board doesn't need to turn it up.  


He said as the third option the Board: 

"... can determine that, despite its expectations, this is not a proceeding in which it was possible to make a generic ruling on bypass generally, or for power generation, given two factors.  First, the deficiencies in the GEC application; and second, the absence of evidence on important points of energy policy, evidence that would be necessary to address the type of policy and role impact issues that can result in reliable generic sort of ruling." 


And I agree with and support that submission.  

     The GEC application should be denied, the Union application should be granted, but the Board should avoid the temptation to make any decision which overturns the long-standing decisions dealing with the structure of the natural gas system.  


Finally, in my respectful submission, we ask that we be granted our reasonably incurred costs in this case.  There was no question coming into this case that it appeared that important issues on public policy would be considered.  That, depending on the resolution of those issues, there would be a material impact for real residential consumers that made our presence here 

required.  We have, in our respectful submission, behaved responsibly, sharing the time here with Mr. Janigan.  We ask that we be awarded our costs.  


Thank you, Mr. Chair, members of the Panel.  


MR. VLAHOS:  Thank you, Mr. Warren.  


Mr. Warren, the Board has no questions other than just to point out, since you brought it up, in terms of the cost awards, just for the benefit of all of the intervenors, not just your client.  Just a reminder that the parties have to look at the Board's practice direction of cost awards, which sets out the dates for filing those cost statements, and I do have the direction in front of me.  It does allow for 21 calendar days to file their cost statements, after which, in this case, the applicants, plural, will have 14 calendar days to make submissions in terms of any objections or any other comments.  After which point the party claiming the costs will have seven days to reply to those comments or objections.  


So that's how we're going to proceed.  It does not necessarily mean that we have to wait for matters to be completed on the cost side before the Board is able to issue a decision.  It can be a separate decision on that 


Thank you, Mr. Warren.  Do you intend to stay for the day? 


MR. WARREN:  I'm not sure if I'm required next door or -- required is the wrong verb.  I have to attend next door at a Hydro One Network ADR process, so if I might be excused, I would appreciate it. 


MR. VLAHOS:  All right.  Thank you very much for your contribution.  


Ms. Newland, would you like to go next?


MS. NEWLAND:  Good morning, thank you.  

     CLOSING ARGUMENT BY MS. NEWLAND:

MS. NEWLAND:  Good morning, Mr. Chairman, Board members.  Let me start with Enbridge Gas Distribution's position on Greenfield Energy Centre's application.  


The Board should deny them both.  We take this position for two specific, separate but related reasons.  The first is that the application for leave to construct on its own, without regard to the broader public interest issues, does not meet the burden of proof for granting such applications.  GEC has not, in our view, discharged its evidentiary burden.  


The second reason we take this position is that non-utility applications for leave to construct pipeline facilities raise issues of public interests that do not arise when natural gas distributors seek to expand their distribution systems.  I hasten to add that the converse is also true, applications by gas distributors raise issues that are unique to utility applicants.  But in any event, in this case, when considered in the wider context of public interest, it is clear that GEC has failed to meet the burden of proof that is applicable in cases where an applicant seeks to bypass the facilities of the local distribution company.  


In contrast, Union Gas has demonstrated that its pipeline is in the public interest, and Enbridge supports Union's request for approval.  

     My submission to you this morning will be in six parts.  First, I have very brief comments on the burden of proof that is applicable in cases such as this one.  


Second, I have submissions on the public interest factors that the Board should take into account in this case.


Third, I will tell you why Enbridge believes that the policy framework developed in a series of past OEB decisions is still relevant today and applicable in the circumstances of Ontario's energy market today.  


Fourth, I will tell you why Enbridge says GEC has failed to establish a prima facie case for approval, whether you take a narrow or a broader view of the public interest issues.


Fifth, I will tell you why Enbridge says that even if the Board determines that GEC has, in fact, established a prima facie case, the application should be denied as being contrary to the public interest.  


Finally, I want to talk about what GEC really wants and whether physical bypass is the appropriate solution to their problem.


I've just made a reference to the concept of burden of proof and stated that GEC has not discharged its onus in this regard.  I don't want to engage in an overly legalistic discussion, but I think it is important at the outset to consider how the Board is required to judge the applications it has before it.


Burden of proof is a fundamental concept of proceeding before a court, and if a party is unable to satisfy the burden cast upon it, the court has no option but to deny the relief sought; thereby ruling in favour of the parties' adversary.  


Now, unlike a court, this Board in arriving at its decisions doesn't focus on specific interests of two adversarial parties.  It, rather, focuses on the broader public interest.  So it is inappropriate, of course, to designate a burden of proof with respect to each of the issues in this proceeding.  But it is appropriate to consider whether an applicant, overall, has established a prima facie case that the application should be granted.  That's the first threshold the applicant, in this case, has to meet.  Has it established a prima facie case?


If the applicant is unable to discharge this burden, then the relief they're seeking should be denied.  And if, on the other hand, the applicant does establish a prima facie case, then the burden shifts to those parties, such as Union, who oppose the applicant's position.


What are the relevant factors that the Board considers when deciding applications of this type?  Mr. Moran referred you to section 96 of the OEB Act.  That section stipulates that if the Board is of the opinion that the proposed pipeline is in the public interest, it must order -- issue an order granting leave to construct.  So that is the starting point, but what is the content of the public interest test or standard?


We say that the answer depends.  The Board has a broad public interest jurisdiction that is informed by statutory ‑‑ by statutory objectives.  How broadly or how narrowly the Board construes the public interest depends on the facts and the circumstances of the particular application.  


One relevant factor is whether the applicant for leave to construct is a utility or a non‑utility.  If it's a gas utility, the Board will have regard to the EB-0188 guidelines, which pertain only to facility applications by Union and Enbridge.


These guidelines address economic feasibility, rate impacts, routing, environmental and reporting issues.  These are the public interest issues that the Board considers to be relevant when it discusses applications for system expansion by an LDC. 


There are no comparable guidelines for non‑utility applications.  This is really not surprising.  Mr. Moran made a big deal about the fact that section 90 of the OEB Act, the leave-to-construct provision, is not restricted to distributors, but allows any person to make an application.  The fact remains, however, that section 90 is included under the heading "Transmission and Distribution Lines".


In our view, this reflects the fact that although the Board -- the OEB Act does not proscribe facilities applications by end users who are not utilities, the whole regulatory scheme established by the gas provisions of the OEB Act is underpinned by an expectation that gas transportation facilities in Ontario will be owned and operated by public utilities who provide service to end users.


 Now, although the EB-0188 guidelines pertain only to gas utilities, no one would dispute the fact that in examining a facilities application from a non‑utility applicant like GEC, the Board should consider routing, environmental, and socio-economic issues, just as it does for a utility application, it's also clear that the issue of a non‑utility's financial ability or capability is also relevant, and this was confirmed by Mr. Vlahos on the first day of the hearing.


These are the public interest issues -- the ones I just referred to are the public interest issues that refer to the nuts and bolts of a facilities application.  But in the case of a non‑utility applicant who wishes to bypass the local distribution company, the Board has, in a series of prior decisions, set out the additional public interest factors it will consider.


Mr. Moran touched on one such decision in his argument when he referred you to EBRO-410/411/412, the contract carriage decision.  This was the first proceeding in which the Board considered bypass‑related issues.


That contract carriage proceeding was triggered by an application by Cyanamid Canada Pipeline Inc. to bypass a section of the distribution system of Consumers Gas, as it then was.  So we remember that application very well, indeed.


Cyanamid's application had been made not to this Board, but to the National Energy Board.  Indeed, the NEB had commenced a proceeding to hear Cyanamid's application.  The Board was unsuccessful -- this Board, the OEB, was unsuccessful in stopping the NEB from proceeding with the application.


So it responded -- the OEB responded to Cyanamid's bypass application and the jurisdictional challenge by adding bypass as an issue to a proceeding that had already been convened to develop terms and conditions of T service for Ontario LDCs.  Given the competing jurisdictional issue, the Board actually decided to deal with the bypass issue as the first order of business in the contract carriage proceeding and to issue separate reasons for decision.


So the contract carriage case didn't trigger the bypass issue.  It was simply a convenient form for this Board to consider an urgent issue, an urgency created when Cyanamid decided to bypass the Board's jurisdiction, the OEB's jurisdiction.  


And the point of reminding you of all of this history is that implicit in Mr. Moran's submissions to you was the suggestion that the Board's decision in 1986 on the contract carriage bypass case, and its decision to indeed hold a generic bypass hearing, was a result of the changing Ontario market at the time, and that now that the market is changing again, Mr. Moran says it's time for a new approach.


Now, he was incorrect in ‑‑ if indeed that implication is in his submissions, then he was incorrect.  The decision by the Board, as I have said, to deal with the bypass issue arose out of Cyanamid's challenge to the Board's jurisdiction.  But what is significant is the fact that then, as now, the Board recognized that the appropriate response to changing market conditions was to convene a proceeding to consider the rate-making changes that were necessary to reflect the new gas ‑‑ the new gas marketplace.


This is precisely what the Board has done now by convening the natural gas electricity interface review or NGEIR process.  It is recognized that, once again, a rate-making response may be warranted to reflect changes in the marketplace.


In any event, in the contract carriage case and 410/11/12, the Board assessed bypass in the context of public utility regulation and its relationship to the public interest.  In order to ensure that competing interests of affected parties were considered, the Board determined that a broad definition of public interest should be used.  


The Board also discussed the means of protecting the broad public interest, that is, the means of achieving an outcome that would provide the greatest benefit and cause the least costs to all of the competing interests.  It concluded that a rate-making solution was best suited to all of these objectives.  


Finally, the Board concluded that a general policy opposing bypass was not in the public interest as broadly defined.  And you've heard that the Board decided that each application for a bypass pipeline should be considered on its individual merits, having regard to a number of criteria including: cost factors related to the LDC, the applicant and the LDC's other customers; rate making alternatives to bypass; safety and environmental factors; public policy; the type of bypass; is it a single purpose pipeline or is it a multiple purpose pipeline; the duration of the of the bypass; will the end user return to the LDC; and, any other factors relevant to a specific application.  


Now, although Mr. Moran took you to EBRO-410, 411 and 412, he didn't go beyond that case.  But it is in six subsequent decisions that the Board articulated a number of basic principles that now provide you with a framework for evaluating on a case-by-case basis individual applications for bypass rates and, by implication, for a physical bypass as well.  Physical and economic bypass are, in our submission, just two sides of the same coin.  


I want to spend just a little time going through what the six cases, what the -- give you a summary or overview of the principles that came out of these six cases because, in our submission, those principles remain valid today and those are the principles that should be guiding you in our decision.  


The first and foremost principle was that class rate- making and postage-stamp rates are the norm in Ontario.  

“These rates are the building blocks of utility regulation in Ontario.”


And I'm quoting here actually from the CP Forest
EBRO-471 case.

“A bypass competitive rate is customer specific and, as such, is a departure from these principles.  As a result, the applicant must show that there are valid and compelling reasons for such a departure.  A bypass competitive rate is a last resort.  In the same vein, a physical bypass allows a specific end user to take advantage of lower than average costs that result from proximity to the transmission line.”


Second principle.  

“The applicant must be a credible bypass candidate.  The physical bypass alternative must be commercially viable, the applicant must have the wherewithal to construct and operate the pipeline, and the applicant must demonstrate ability to secure upstream transportation." 


When I mentioned at the beginning of my submissions that GEC had not met a prima facie case, I was focussing on this particular criteria in particular.  And I will have specific submissions later on about why we say that GEC has not established itself as a credible bypass candidate.  


The bypass pipeline, the third principle, we say comes out of the cases, past cases, is that the bypass pipeline as an alternative to a rate making solution must be in the public interest.  Fourthly, the applicant must show that bypass is the appropriate response to the applicant's problem.  Again, this is another criteria or principle that we will get back to further on in our submissions, because we don't think bypass is the appropriate response to GEC's "problem".


The fifth principle that comes out of the Board's past decisions is that the applicant must show that without the competitive rate load loss would occur and, as a result, the LDC's remaining customers would suffer the consequences of the LDC's lower load factors, seasonal loads, increased costs and the decreased system efficiency.  


In the case of physical bypass, the notional cost shifting that results requires the Board to find that bypass is, nevertheless, justified for reasons that go beyond the narrow interests of an individual applicant.  


I would just like to quote very briefly from the Canadian Pacific Forest Products EBRO-471 decision for reasons.  On this point the Board said, and I quote:   

“An applicant for a bypass rate must, therefore, convince the Board that it is seeking more than just a cost reduction.  Bypass rates are beyond the ordinary and the applicant must show that its circumstances are also extraordinary.  Furthermore, these same concerns would be paramount in an application for actual bypass and it should also be kept in mind that, except in the most unusual of circumstances, an appropriate bypass rate is preferable to an actual bypass.”  


In our submission, these words still pertain today.  The applicant -- the 6th principle, Mr. Chairman, Board members, that we say comes out of your previous decisions is that the applicant must show that the bypass competitive rate is neither unjust or unreasonable in relation to the LDC's other rates.  


In the case of physical bypass, which we're dealing with here of course, the Board must consider discrimination issues vis-à-vis other ends users, who may include competitors of the bypass candidate who cannot take advantage of geographic proximity to transmission.  


Those, Mr. Chairman, are the six principles that we say comprise the policy framework that you should have regard to in your decision in this case.  


Now, in his submissions, Mr. Moran suggested that the obligation to serve under section 42(2) of the OEB Act cannot be interpreted as an entitlement to serve.  So he said -- let me just read what 42(2) says.  It says:

“Subject to the Public Utilities Act, the Technical Standards and Safety Act and the regulations made under the latter act, and to certain sections in the Municipal Act, a gas distributor shall provide gas distribution service to any building along the line of any of the gas distributor's distribution pipelines upon the request in writing of the owner, occupant or other person in charge of the building."  


Mr. Moran says you can't interpret this section to say that utilities have an entitlement to serve.  Enbridge agrees.  It may be the first and only time we agree with Mr. Moran, but we agree this is not a section that gives us an entitlement to serve.  


But we also agree with Mr. Cameron when he told you that Union has a high expectation that its franchise will be protected.  We share this expectation.  But that's got nothing to do with section 42(2) or the statutory obligation to search.  Enbridge's expectations in this regard flow from the regulatory compact between Ontario's LDCs and the Board. 


Mr. Moran also postulated that because persons located along an existing pipeline may request service - that's what section 42(2) says, that utilities, if requested, must provide service - he said, Well, that must mean that end users have a choice between requesting service and providing it themselves.  


Well, with respect, this is quite silly.  Section 42(2) requires the utility to connect a customer to an existing facility, if so requested.  It doesn't create a duty to serve upon request where no facilities exist.  It has nothing to do with creating a choice between taking service from the LDC on the one hand, or self supplying on the other hand, and it certainly doesn't create, as Mr. Moran was suggesting to you, the right to own and operate a bypass pipeline.  


I would like to move on, Mr. Chairman, to talk about the applicability of the bypass decisions of the past on the circumstances of the energy market in Ontario today. 


During the course of this hearing, a question arose about the relevance of these decisions.  Implicit in this question, I think, were two things.  One, the efforts to develop a competitive market in Ontario and related concerns about the adequacy of generation capacity in the province, and, two, the expansion of the Board's regulatory jurisdiction to include electricity matters and the objective of regulatory consistency between the gas side of things and the electricity side.


Enbridge submits that the Board's bypass policy framework, that I've just described, is as relevant today as it was in the early '90s when the six bypass cases were decided.  It's true that things have changed on the electricity side of the equation, but there is simply no evidence that these changes require the Board to establish new rules of the game.  


Consider first your electricity objectives.  Enbridge agrees with Union that these objectives inform the Board's decisions only when in carrying out ‑‑ only when carrying out its responsibilities related to electricity.  The Board's gas objectives are invoked when the Board considers a gas application.  The OEB Act is quite clear in this regard, and I think Mr. Cameron mentioned you can't dance around the words.  I mean, the words are ‑‑ the words say what the words say.  The words say: 

"The Board in carrying out its responsibility under this or any other Act in relation to electricity ..."

     And this case is not in relation to electricity.  In saying that the electricity objectives do not pertain in this case, we do recognize, however, that the Board doesn't make its decisions in a vacuum.  We're not saying that the Board's decision‑making should not be informed by government policy.  Of course it should be.


What you cannot do, however, in our submission, is accept Union's evidence of how the gas industry will be adversely affected, but then go on to approve GEC's application nonetheless, because you conclude that somehow or some way electricity consumers will be adversely affected if you don't.  In other words, you can't weigh your electricity objectives against your gas objectives.


Government policy and electricity objectives only come into play if, after you have assessed the evidence in this case, in the light of your gas objectives, you were to conclude that a decision to approve bypass would not adversely affect the gas industry.  In those circumstances, you could then decide to give GEC the benefit of the doubt and approve its application, despite its deficiencies, because you believe that, in doing so, you would be advancing the government's objectives of encouraging the development of clean generation.  But to get to that point, you have to conclude, first, that there will be no adverse impact on the gas side.


Mr. Chairman, in preparing for this argument, I happened to read the OEB Act and I found it curious, just as a side bar to my argument, but if you were to turn up section 92(2) of the OEB Act -- and I will read it for the record.  It says -- this is a section that deals with leave to construct electricity transmission or distribution lines, and it says, "Subsection 1 does not apply" -- sorry, I've got the wrong section here.  I believe -- sorry.  92(2), yes.


I beg your pardon, Mr. Chairman.  I meant to refer you to section 96(2), which talks about granting an order for leave to construct an electricity or -- distribution or transmission line.  Section 96(2) says:   

"In an application under section 92, the Board shall only consider the interests of consumers with respect to prices and the reliability and quality of electricity service when, under subsection 1, it considers whether the construction, expansion or reinforcement of the electricity transmission line or electricity distribution line, or the making of the interconnection is in the public interest."


So this section is making a distinction between the public interest that would be affected by the construction of the facility on the one hand, and the public interest of consumers with respect to prices, reliability and quality of service.  It directs the Board only to consider electricity consumers after it's considered the public interest of whether or not the particular facility is in the public interest.  It is describing, in my submission, a very narrow view of the public interest.


Even if you don't accept my submissions about the circumstances under which you can have regard to the electricity objectives, which we say is only after you conclude that the gas industry would not be affected by approving the GEC application, if you decide that we are wrong in that regard and that the electricity objectives are relevant and that gas ‑- you may or may not decide gas consumers will be adversely affected.  We say there is not one shred of evidence that could lead you to establish a new and different set of bypass principles in this case.


There is no evidence that if generators cannot take advantage of lower than average gas distribution costs, electricity prices will be higher and generation will be adversely affected.  Indeed, GEC's own evidence is that its net revenue requirement is fixed under the terms of the CES contract, and any difference between the cost it assumed in its RFP bid and its actual costs will be for the account of GEC.  GEC bears the commodity cost risk and the operating cost risk under the CES contract.  Electricity consumers will not be affected by a denial of GEC's application.


Now, initially Mr. Rosenkranz tried to suggest that the difference between the variable transportation costs assumed in GEC's RFP bid and the actual variable costs could or may affect GEC's bid price when it was bidding into the market, but, in the end, Mr. Rosenkranz seemed to realize this was quite a stretch, given that transportation costs are almost entirely fixed.


Mr. Moran, in his submissions, suggests that approval of bypass in this case could give future generators more negotiating power with Union and that this would lead to lower electricity prices in the future.  Well, of course, as Mr. Warren pointed out, there is absolutely no evidence to support this, but even if you accept that the ability to bypass will lead to more robust negotiations with Union, or with LDCs generally, you still cannot assume that it will automatically result in lower electricity prices.


This is because gas supply costs are only one input into electricity costs, and therefore prices.  Will decisions to locate in closer proximity to a gas transmission line to permit bypass result in power generators locating further away from load centres?  If they do this, will that, in turn, result in higher electricity transmission costs which offset the lower gas transportation costs?  We don't know, because we don't have that kind of evidence in this case.


The point is even if you accept the submission of Mr. Moran that this will affect future prices of electricity because they will be ‑‑ if they're not allowed to locate near a gas transmission line, you have to consider other offsetting costs, and you don't have that information here.


In 2002 the Board convened a proceeding to consider competing applications by Sithe Canadian Pipelines Limited and by Enbridge to construct and operate a pipeline to supply gas to Sithe's proposed Goreway power generating station.  That was the last time bypass almost came in front of this Board for a public hearing.  Of course, when the government introduced its legislation, re regulating the market, Sithe asked the Board to adjourn the proceedings sine die.  


But in that proceeding, before it cratered, there was considerable evidence before you, including expert evidence, about whether a bypass alternative to the LDC option would, in fact, facilitate competition in the electricity market and reduce market prices for electricity.


You don't have that in this case.  GEC has chosen to position its application as a simple request for leave to construct.  It has chosen not to file evidence that addresses the bypass issues that the Board set out in Procedural Order No. 2.  It has chosen not to file evidence on the effect on electricity prices, if any, on the cost differential between the Union option and the sell/supply option.  It has refused to respond to interrogatories from parties who sought to test GEC's application on these issues.  Finally, and I think importantly, its witnesses admitted under cross-examination that they were not familiar enough with how Ontario's electricity market operates to respond to questions about how the outcome of this application would affect GEC's bidding behaviour. 


They don't know whether, in a market with little competition and little reserve capacity, it was reasonable to expect that generators would offer prices that far exceeded their marginal cost.  They weren't able to answer my question in that regard.  But this is exactly the type of evidence and debate that the Board had in the Sithe proceeding.  


The Board has none of this information in this proceeding.  In the result, it has no evidentiary basis on which to establish new rules of the game.  


I would like to talk for a minute about the objective of consistency or consistent regulatory treatment for gas and electricity.  This goes to the issue of, if bypass for electricity, why not bypass for gas?  In Enbridge's view, the Board should avoid consistency for consistency sake, ignoring the differences between the gas and electricity sectors.  These differences include:  1, different legislative and, therefore, different regulatory frameworks; 2, different statutory objectives; 3, different market structures, there are 90 or so electricity distributors and only a handful of gas distributors; 4, differences in the physical properties of the commodity, gas can be stored, electricity cannot, for example; 6 [sic], differences in the type of services required by gas and electricity customers.  


Large industrial electricity end users may require services that are not typically provided by local electricity distributors, such as three-phase power, VARS compatibility and outage reliability.  This necessitates direct connection to, or may necessitate direct connection to transmission facilities.  There is no parallel to this situation on the gas side. 


Mr. Chairman, I would like to move on to explain why 

Enbridge takes the position that GEC has not established a prima facie case.  


We say this for four reasons.  The first is that there is a legitimate question about the financial viability of one of GEC's two limited partners and, thus, the financial ability of GEC to do what it says it wants to do, which is build a plant and build a pipeline.  I am, of course, referring to Exhibit X1.3, which was the excerpt from Foster Natural Gas Report regarding the downgrade of Calpine Corporation's unsecured notes.  


Now, in making this submission, Enbridge recognizes that the applicant in this case is GEC and not Calpine.  But the reality is that the GEC Limited 
Partnership is a mere legal construct.  The pipeline project and the generation plant bare Calpine's imprimatur.  Mitsui's contribution appears to be only financial.  

It posted the security required under the CES contract and this reflects, perhaps, Calpine's precarious financial situation.  


Concerns about Calpine's financial viability lead directly to concerns about who is going to operate the pipeline.  It seemed clear to us when we first opened the application, based often all of the pre-filed evidence, that the pipeline operator would be a unit of Calpine Corporation.  Indeed, I asked Mr. Fedje whether, and I quote "the operation and maintenance of the GEC pipeline would be carried out by or under the supervision and oversight of Calpine?"  His response at volume 1, transcript 124 was:  “That's correct".  


It was only after I introduced the information about Calpine's financial difficulties that the story changed.  Then we heard that GEC hadn't made a decision about who would operate the pipeline.  The witnesses noted that competent operators could be found even in Canada.  


Well, Enbridge agrees.  There are many choices, and many of these would be acceptable choices.  But that's not the point.  GEC made much of Calpine's experience as a competent and seasoned pipeline operator who would be in charge of this project, but then it changed its tune.  And in the result, we don't know and you don't know who exactly is going to operate the pipeline.  Should you be concerned about this?  Well, we say you should be.  Is the lack of certainty about who exactly is going to operate this pipeline sufficient, in and of itself, for you to deny the GEC application?  Probably not.  But taken together with the high degree of uncertainty about Calpine's financial viability and about how GEC will get gas to its pipeline, it certainly is.  


And that leads me to the third reason why Enbridge says that GEC has not established a prima facie case.  GEC's application and its responses to interrogatories left Enbridge with more questions than were answered about GEC's gas acquisition strategies.


In its application, GEC described two options:  One, buy gas at GEC's meter at the interconnection with the Vector pipeline, so it would buy gas from Vector shippers, in effect; second option, buy gas at Dawn and contract for some kind of backhaul service on Vector.  


Now, as for the first option, which is buy from Vector shippers at the meter, Enbridge was sceptical that GEC would rely solely on other Vector shippers.  Given the non-availability penalties under its CES contract, we thought GEC would require greater certainty, especially because there were 43 days since Vector went into service during which the physical volumes flowing to Dawn on Vector were less than GEC's daily gas requirements.  


So we looked at the second option that they mentioned in their application, which was to buy gas at Dawn and transport it to the GEC meter.  If this was supposed to happen by exchange, then this option really wasn't any different than option number 1.  But if, on the other hand, this was going to happen by actual physical delivery from Dawn to GEC, then we were even more puzzled.  


The actual gas flow on Vector has never been reversed.  

Moreover, there are significant questions raised by Union, and now in an undertaking filed by Union -- Union filed a letter from Vector that appears to confirm these questions that were raised by Union about the physical and contractual availability of backhaul services.  


We thought that the questions that we had when we read the application would become clear during the hearing.  We thought we were missing something.  There was a missing piece that we just didn’t get.  But when we got to the hearing and heard the witnesses, the Union witnesses and the GEC witnesses, what became clear was this:  That GEC has no clear nor specific plan for getting gas from Dawn to the GEC meter.  It appears that GEC has only had high-level preliminary discussions with Vector about these arrangements.  


Mr. Rosenkranz told me that GEC would have to clarify whether "firm backhaul or firm delivery from Dawn to a point was available".  I'm quoting him from II transcript, 107.  


Mr. Rosenkranz went on to say to me that:  "These impediments would mean that the FT from Dawn option would be less of an option."  No kidding.  Then he went on to say:  "We would then have to look at a forward haul scenario."  


He admitted too that reduced options mean increases in costs.  But of more significance, in our view, is the fact that forward haul is simply unavailable on Vector because Vector is fully subscribed.


Now, Mr. Chairman and Board members, GEC would probably have you gloss over all of these problems.  They might tell you, Don't worry.  We'll figure it out.  This is our business and we know what we're doing, but if you don't approve our pipeline, there's a chance we may not build the power plant.


Mr. Cameron referred to this as the elephant in the living room, and then he told you the reasons why Union just doesn't buy this threat.  And make no mistake about it, that's exactly what GEC's doing.  It's threatening the Board.


Enbridge concurs with Union's reasons why the Board should disregard this threat, and we would like to add a couple of new reasons.


To get to the point where you can accept the cost differential between the GEC option and the Union self-supply option will drive GEC's decision to build or not build the plant.  So to get to that point where you say, Yes, that cost differential is going to drive their decision to build or not build, you have to believe in fairy tales.  First, you have to believe GEC's original evidence about the quantum of the cost differential, somewhere between 6 and 8 million, and that's a hard one to believe, because GEC itself resiled from these numbers during the course of the hearing.  


We have Mr. Rosenkranz' evidence that the $6 to $8 million differential didn't include all relevant costs, including storage and balancing costs.  We also have Union's evidence that the parties have been negotiating an interruptible T1 service option which would significantly lower the cost differential.  


The second thing that you would have to believe, if you were to believe the threat that they may not build, is you'd have to believe that a cost differential in the range of 16 to 22 cents per gigajoule, which is the unit saving of that cost differential at 40 and 70 percent capacity factors, is going to make or break this project; 16 to 22 cents per gigajoule.  And you have to believe this even when you know that GEC's commodity risk is likely to be much higher than 16 to 22 cents, particularly with gas prices in the range of $8 to $12 a gigajoule.


Mr. Chairman, Board members, Enbridge doesn't believe this.  It doesn't believe any of this, and neither should you.


But there is another way that you can look at this when you are assessing the veracity of GEC's threat not to build the plant.  We know that under the CES contract, Mitsui has put up $50 million in security.  That's the amount of money that is at risk if the pipeline application is denied and, as a result, GEC decides not to build the plant.


This would not be an event of force majeure, not even close, and we agree with Mr. Cameron in this regard.


So in those circumstances, GEC would have to forfeit the $50 million.  Now, I actually think it is a little bit higher than 50, but let's use $50 million for the purpose of my example.  You have to weigh the $50 million forfeiture against the money that GEC would save if it were to build its own pipeline.  From Union's application - I believe it is page 8 of their application to construct - we know that the net present value of GEC's contribution, over and above the costs of actually building the pipeline, is about $47 million over 21 years.


So that's what Union says will be left over, over and above the costs of constructing the pipeline, and contribute to overall system and costs.  So that's the most that GEC could be expected to save, given the evidence that the cost of service on Union could be negotiated downwards, if they were to take, for example, T1 interruptible.


Moreover, the net present value, the $47 million figure, reflects Union's regulated cost of capital, which one assumes is significantly lower than the cost of capital for a Greenfield application.  The real savings to GEC over a 21‑year time horizon will in all likelihood be less.


In any event, an economically rational customer wouldn't walk away from $50 million today in order to save $47 million or less over a 21-year period.  It doesn't make sense. 


So will GEC decide not to build the plant if the Board does not approve its pipeline?  We don't think so.  There may be many reasons why, in the end, the plant doesn't get built, but a decision by this Board not to approve the bypass pipeline will not be one of them.


Let me move on and talk about why GEC's pipeline is not in the public interest.  Here I'm speaking about the broader public interest factors that come into play when you receive an application from a non‑utility applicant.


Quite apart from the fact that GEC has not made a prima facie case for approval is the fact that granting GEC's application would be contrary to the broad public interest.  Union's evidence, in our submission, demonstrates this in a clear and convincing fashion, and we won't be repeating it.


Let me summarize by saying that Union's evidence shows that, number 1, approving GEC's application would adversely affect gas consumers with respect to the price of gas service.  Number 2, it would adversely affect gas consumers with respect to reliability and quality of service in the longer run.  Number 3, it would impair rather than facilitate the rational expansion of distribution systems in Ontario.  And, number 4, it would impair rather than facilitate the maintenance of a financially-viable gas distributor ‑‑ gas industry for the distribution of gas in Ontario.


Of course, what I am doing here is just quoting from your gas objectives.  In other words, if you were to approve GEC's bypass pipeline, it would fly in the face of your gas objectives, which you are required, under the OEB Act, to respect.


Now, Mr. Cameron explained in some detail how Union's evidence demonstrates each of these points, and I would like to adopt his submissions in this regard and not repeat them, but I want to make just a couple of points from a different perspective, from the perspective of Enbridge.


Ms. Chaplin, at the end of Mr. Moran's submissions, you noted that GEC took the position that because it was an incremental customer and because no significant facilities would be stranded, this particular bypass would have no adverse effect on Union and its customers.  And the Board, of course, has rejected this narrow view of customer impact in the Cardinal Power decision.  


But, in any event, Ms. Chaplin, you asked Mr. Moran to consider the question of customer impact on a broader -- in a broader sense.  And his response was to suggest that bypass had not destroyed local distribution companies in the United States. 


I just hasten to add that we have absolutely no evidence in this case about what the American experience is and what the American legislative and policy structure is.  But, in any event, Mr. Moran went on to say that the arguments, such as the one I have just made, about the adverse impacts of bypass on the gas objectives did not have the air of reality.


Well, I don't know what air Mr. Moran and GEC are breathing, but it's clearly atmospheres away from the environment in which Enbridge operates its gas distribution system.  Do GEC and Mr. Moran honestly believe that Enbridge would expend resources to resist attempts to bypass local distributions in Ontario, if bypass did not threaten the viability and cost effectiveness of Ontario's gas distribution system?  Of course it wouldn't.


Enbridge has pursued this matter right up to the Supreme Court of Canada, and believe me when I tell you it is not because they like keeping lawyers busy.


Mr. Chairman, Board members, Enbridge takes its responsibilities to protect its ratepayers very seriously, and that is why we have participated in this proceeding, and that is why we will continue to take whatever steps are necessary to protect our franchise, ensuring that our distribution system will always be available to all end users, without regard ‑‑ without undue regard to load, economic wherewithal or geography.


I would like to make a few remarks now about one of the criteria, principles that come out of your past decisions, in terms of assessing a pipe application.  That was, as you recall, whether bypass is the appropriate response to the particular problem of the bypass candidate.  


To answer the question, you have to actually understand what the problem is.  Initially, in this case, the problem seemed to be about money.  GEC said that its supply option was much less expensive than the Union supply option.  We note that this position seemed to diminish in importance as the hearing went along, and by the time we got to final argument, we were hearing a lot about the benefits of contract flexibility.  


We heard that if the only option is to take service from Union there will be no incentive for Union to negotiate a better deal for generators.  And we heard that if GEC gets the approval it seeks, it will still be open to negotiating with Union.  We also heard that GEC supports the issuance to Union of a conditional leave to construct, so that Union can be ready to go ahead with the pipeline in the event that a deal is reached.  


Well, Mr. Chairman, all of this suggests to Enbridge that what GEC is really seeking in this proceeding is increased negotiating leverage with Union.  The evidence suggests that the real solution to GEC's problem is not physical bypass, rather it may be new types of service that suit the needs of power generators for flexibility.  


This is precisely the issue the Board is considering in the natural gas electricity interface review, that is the forum where new regulatory policy on these important issues should be made.  Flexibility is a requirement for all power generators, not just for GEC, whether they're located two kilometres from a gas transmission pipeline, which is the case here, or whether they're embedded within the GTA load centre.  


The NGEIR is the forum that will involve extensive consultations with a broad range of industry stakeholders.  This Panel of the Board should not, in our respectful submission, pre-empt the Board's NGEIR process.  


This brings me to the question of timing.  Mr. Moran told you that a decision on GEC's application is required by the end of December in order for them to proceed to have discussions with their lenders.  Well, frankly, we don't buy this.  We can't believe that gas transportation costs are going to drive the project to this extent.  If GEC's application is not approved, the power plant can still be served by Union.  This should be sufficient comfort for GEC's lenders.  


So the point is, if there's no decision on either the Union case application or the GEC application by the end of December, we think that should not be an impediment to proceeding with discussions with lenders, because clearly one or the other will get built.  So the plant won't be without a transportation option.  


Enbridge says that, in the context of a stand-alone application for leave to construct, GEC has not made a prima facie case that it is a credible bypass candidate and that its application should be granted.  In the wider context of the application to bypass the facilities of Union Gas, GEC has failed to meet the applicable public interest trial and has, therefore, failed to meet its burden of proof.  


If the Board should disagree with Enbridge in this regard and decide that GEC has made a prima facie case and the burden of proof shifts to Union Gas, the only other party to file evidence in this case, Enbridge submits that in this circumstance the evidence of Union overwhelmingly demonstrates the public interest requires that the Board deny GEC's application.  


Union Gas, on the other hand, has demonstrated that approval of its application is in the public interest.  It will enable Union to deliver reliable and cost-effective firm and interruptible transportation services to GEC.  It will provide GEC with all of the gas supply options that may be available from Vector, and many more besides, by virtue of existing interconnections with other pipelines at the Dawn hub.  It will utilize an existing interconnection with Vector pipeline, which was installed to serve existing and future requirements in the Courtright area.  


Unlike GEC it will not be a single-purpose pipeline, but will be available to serve future customers who locate in that area.  And existing and future customers will benefit from GEC's contribution to cost.  


In conclusion, Mr. Chairman, board members, Enbridge joins with Union in asking this Board to deny GEC's applications and approve Union's application.  This case is not the case that should cause the Board to throw out its existing policy framework and open the door to brand new two-tier regulatory regime; one for end users who are located near transmission facilities and have the wherewithal to build their own pipeline, and the other for everybody else.  


Those are my submissions.  Thank you.  


MR. VLAHOS:  Thank you, Ms. Newland.  The Board has some questions.  


QUESTIONS FROM THE BOARD:

MS. CHAPLIN:  Ms. Newland, I just have a question in one area, and that was the discussion and submissions you made with respect to GEC's threat or potential threat that the plant would not be built if their application was not granted.  


I'm wondering what the next step of that argument is.  Are you suggesting that that would have been the threshold they would have to meet?  In other words, that that's the case an applicant such as GEC has to meet, that they would not build the plant?  


MS. NEWLAND:  Yes and no, Ms. Chaplin.  I mentioned what I referred to as the nuts and bolts issues that the Board would look at when assessing GEC's application, the same nuts and bolts you would like at if you were looking at a utility application.  I said that GEC didn't even meet those requirements.  


Then I went on to say that when you're judging an application from a non-utility applicant you go beyond those nuts and bolts own and you look at wider public interest issues.  One of those could be, for example, whether or not there would be harm to the broader public interest if what's hanging off the pipeline doesn't get built.  But you can only get there, you only get to that point if you conclude first that there will be no adverse impact on gas customers.  


So if in your estimation, after assessing the evidence, you don't accept Union's evidence about adverse effect on gas consumers, then you have to look -- you can look at the broader energy market in Ontario and say, Well, if this pipeline doesn't get built, that means -- if this pipeline doesn't -- if we don't approve this bypass and if we accept the threat that the plant may not get built, then there will be impact on electricity consumers.  But you don't get there until you go through that first threshold, which is to conclude that there would be no adverse impact on gas consumers 


MS. CHAPLIN:  Okay, thank you.  Thank you, those are my questions.  


MR. VLAHOS:  Ms. Newland, just a couple of areas.  Towards the end of your submission you made reference to Enbridge not hesitating to go to the Supreme Court of Canada.  In what connection?  Can you just repeat what you said.  


MS. NEWLAND:  Well, I actually threw that in because I remembered that very well, because it was the first time as a young lawyer I got to go to the Supreme Court of Canada.  It was when there was a jurisdictional battle between the NEB and OEB.  And the NEB had issued a decision that stated that it had jurisdiction over the connecting line.  And the OEB had, as you might recall, sir, stated a case to Divisional Courts, we had two -- we had two opposing decisions.  Eventually, we had one from the Federal Court 

of Canada and we had one from the Divisional Court.


And it was, I believe, Cyanamid who sought leave to appeal the Federal Court decision to the Supreme Court of Canada.  But I think before that, we never -- it never actually got heard by the Supreme Court of Canada.  It cratered, because I believe Cyanamid became insolvent.  


MR. VLAHOS:  Thank you for that clarification.  Just lastly, you expressed the view, and Mr. Warren did as well, that this is not a properly constituted forum.  I don't mean that legally, but in terms of content, to address the bypass issue in its broader public policy scope.  You would rather defer this matter to the natural gas electricity interface review.  


What additional evidence or information would you expect in that forum or a different forum to address this issue more fully than what has been provided in this proceeding?  Can you help us with that?


MS. NEWLAND:  I will answer your question, Mr. Vlahos, but just one clarification.  That is, we're not suggesting necessarily that the bypass issue be deferred to the NGEIR proceeding.  We agree, I think, with Mr. Warren when he says the Board -- the best way to deal wit a physical bypass is to wait for the next case and hope that you have better evidence in the next case that comes along.


What we are suggesting is that this case seems to cry out for a rate solution.  Our view of the evidence, when we review all of the evidence, the pre-filed evidence and the transcript evidence, is that GEC is looking for either a rate solution or more contract flexibility, which we think is a buzz word for service options, and that is precisely the question that would be decided in the Natural Gas Interface proceeding.


In terms of answering your question, in terms of what could you have had by the way of evidence that would have made this case an appropriate case to decide the wider public interest and public policy issues related to bypass, I think at the very least you would have asked for some evidence, both expert and non‑expert, I suppose, on the impact of bypass on ‑‑ the impact of not being able to build self-supply options on the ability of generators to economically operate.


We don't have that type of evidence.  And I took some time to take you to the Sithe proceeding, because in that proceeding you didn't have an overwhelming amount of evidence, but you certainly had some expert evidence in the form of expert testimony filed by Enbridge, by Mr. Mark Drazen -- Dr. Mark Drazen, and you had, on the other side, from Sithe's you had -- Sithe's own application had addressed some of these very issues about how its bid would be affected by -- you know, its bidding behaviour would be affected if it couldn't operate its own pipeline.  So you had some evidence in that case, including expert evidence, maybe not as much as we would have liked, but you certainly had some evidence.


Here you actually have nothing.  You only have a bunch of lawyers telling you one thing or the other, but you actually don't have any evidence from any witness who actually knows about the electricity market.  


MR. VLAHOS:  Thank you for that.  Those are the Board's questions.


MS. NEWLAND:  Thank you, sir.


MR. VLAHOS:  We will break for 20 minutes.


‑‑‑ Recess taken at 10:50 a.m.

--- On resuming at 11:15 a.m. 


MR. VLAHOS:  Who would like to go first?  I see Mr. Lokan and I see Ms. Land in the room.  Mr. Lokan, would you like to go next?  


MR. LOKAN:  Mr. Chairman, I'm in the Board's hands, but I had thought it might be likely that Mr. Manning would attend late in the morning, that he could give his argument and I could give a somewhat shorter argument in light of his.  If he might still show up, that would be my preference.  If not, I will simply go in wherever there is a gap. 


MR. VLAHOS:  Ms. Land, it's your turn.  


MS. LAND:  I'm ready to proceed.  


CLOSING ARGUMENT BY MS. LAND: 


MS. LAND:  I provided copies of Walpole Island's written arguments to you, and as well a copy of the legal authorities that Walpole Island is depending on for its arguments.  


What I propose to do is give you just a very short oral argument that summarizes Walpole's position and what we are asking this board to do.  


Mr. Chairman and Panel members, over the years, as you know, the Energy Board has had the occasion to have aboriginal parties as intervenors in your proceedings or, occasionally, even proponents in matters before this Board.  By now, the Board has heard aboriginal groups say in different matters where aboriginal groups have appeared that those First Nations feel like they have the right to be consulted when there are projects occurring on their traditional lands and that affect their rights, where those projects are coming before you for decision.  


Now, there is a difference between those earlier encounters that you have had with aboriginal parties before the Board and now.  And that difference is that, while aboriginal groups have consistently maintained that they have a right to be consulted, only recently has the Supreme Court confirmed beyond any doubt that that is indeed the case.  


The Bkejwanong, or Walpole Island first nation, intervened in these proceedings because the First Nation has four land claims that are affected by the proposed GEC generating station and by the pipeline which you are being asked to approve.  You had pre-filed evidence and oral evidence from Walpole Island about those land claims.  They told you about the presence of aboriginal peoples in that area for at least 6,000 years; about the dispossession of their lands; about how the Crown has admitted liability for fraudulent conduct in dealing with Walpole's lower reserve lands but never compensated Walpole yet; about the Shenlay lands that were supposed to be part of Walpole’s reserves as well and which were sold without Walpole's consent.  


This pipeline application touches on lands and issues that strike to the very core of Walpole's history, its land rights, and its attempt to obtain legal redress through the land claim process.  As we all know, unfortunately, land claims processes are indeterminately long.  And while the specific claims processes and the courts processes slowly grind on and on and take decades to deal with land claims issues, communities like Walpole Island face the risk that by the time that their claims are resolved their lands and resources are changed and diluted.  


For a community like Walpole Island, the stakes are huge.  They can win those land claims cases or their aboriginal rights cases on issues like fishing, but find that, without a consultation and an accommodation process, they will win those battles but lose the war and find themselves deprived of the lands and resources vital to the survival of their culture and their economy.  


This is the kind of situation that the Supreme Court has said is not honourable for the Crown to allow.  And so the Supreme Court has looked at those situations where aboriginal and treaty rights protected by section 35 of the constitution and ruled, where aboriginal peoples have treaty or aboriginal rights or title rights, that the Crown and Crown agents cannot approve actions that could negatively affect those rights unless there has been a process of consulting the First Nations and accommodating their concerns.  


And that is the heart of Walpole's intervention in these hearings, the concern about that consultation and accommodation process.  


Walpole Island's written arguments provides you with an overview of the scope of what the courts have said that the duty to consult entails and what the implications are for this Energy Board.  Since the hearings began, Walpole Island First Nation has reached appear agreement with GEC to address Walpole's concerns about the impacts of the proposed project.  Union Gas, in turn, has indicated that they intend to reach an agreement with Walpole to deal with these issues if Union is successful in its application.  


Walpole Island continues to be concerned, however, that the Energy Board needs to put into place a policy to deal with situations where the Board's regulatory decisions could impact constitutionally-protected aboriginal rights, and which thus requires aboriginal consultation.  Both applicants have also supported the need for such a policy.  


Walpole's written arguments before you go into far more depth, tracing the evolution of Canadian constitutional law and dealing with the need to consult aboriginal peoples.  The most recent decision on this matter, in fact, came out last week, the Mikisew Cree case, which the Supreme Court released last week.  That was a case dealing with treaty rights and confirming the duty to consult in those situations.


For now, I would like to just highlight for you what I would say are the top five key findings of the courts about the duty to consult that would affect the Board's own policy in this matter.  


First of all, the duty to consult aboriginal peoples always arises.  It always arises whenever an aboriginal right or treaty right will be affected by a decision of the Crown.  There is never going to be a situation where First 

Nations do not have the right to be consulted when a proposed Crown action can affect their rights, the courts have now said.  


However, just because a duty arises whenever there is an impact on an aboriginal right, it doesn't always mean that that duty will have the same scope and content, and that is my second point.  Although the duty always arises, it varies in content.  The way that the Supreme Court of Canada has dealt with this is to say that there is no standard check list of what the duty to consult involves.  Instead, there is a spectrum of possible consultation required.  


The content of the duty or the nature of that spectrum, the courts have said, depends on two factors:   

First of all, assessing how serious the aboriginal claim is.  In other words, looking at questions like whether the aboriginal right has been proved already, or whether it's a good case on its face.  The second factor that will determine the scope of the duty to consult is how serious the negative impacts are on that aboriginal right; how serious are the actual impacts on the First Nation if the Crown decision or the project goes ahead?  


In Walpole's written arguments, the notion of the spectrum of the duty is explored further, and we give examples of what the court has said that the minimum requirements are in cases at the lower end of the spectrum, for instance.  


A third key aspect of the duty to consult is the fact that it must address both the procedural rights and the substantive rights of the First Nation.  This is an aspect of the duty that was just affirmed in the case last week, the Mikisew Cree case.  


In other words, part of the duty to consult is to set up a process that is fair, so the first stage is to consult about what a fair process of consultation will be.  And then there is the need to go on and look at the substantive rights which the First Nation is claiming could be impacted, rights like land rights or fishing rights, traditional medicinal harvesting rights, for instance.  Those are the substantive rights that would then need to be assessed.  


A fourth key aspect of the duty to consult is that it results in a duty to accommodate.  The consultation must result in the possibility of a concrete change to the action being undertaken by the Crown.  The process is not just about letting First Nations blow off steam, the Supreme Court has said, or allowing them to have pleasant discussions with Crown officials and proponents.  If there are real harms on the aboriginal and treaty right, the First Nation must be accommodated.  Its concerns must be addressed in concrete ways, with mitigation measures for instance.  


A fifth aspect of the duty to consult which is relevant to the Board's regulatory process is that it is an ongoing duty.  In other words, the courts have confirmed, now, that for as long as a project can impact aboriginal rights, the duty continues.  This means, for instance, if aboriginal peoples were not adequately consulted when a project was first approved and that project is reopened in a subsequent process of issuing new permits or approvals, for instance, that the past failure to adequately consult First Nations must be remedied.  Looking forward, for as long as the project continues, it can trigger the duty to consult whenever a new decision related to a project could result in an impact on aboriginal rights. 

So what does this mean for the Ontario Energy Board?  Do your panel members and staff need to go out and start consulting directly with First Nations yourselves when a project comes up and you think there could be an impact on Aboriginal rights?  We would say no.  What you do have is a responsibility to make sure that you get the appropriate evidence before you that the consultation has happened.  It doesn't mean that you have to gather the evidence yourself.


The National Energy Board, which we put forward to you as a model, deals with this by requiring proponents to show the sufficiency of consultation when the proponent applies for regulatory approval.  The NEB does that through its policy guideline, which we put before you.  It also now does that when it identifies issues for project hearings.  So, for instance, the current Mackenzie Gas project hearing order includes the following issue that has to be addressed in the hearings that are starting for that project, and I quote:

"The appropriateness of the applicant's public consultation process and the adequacy of Aboriginal consultation."

     There are other ways in which this Board can ensure that it has the evidence it needs that there has been consultation with Aboriginal peoples, however.  You could choose to require direct evidence from the Crown itself that the duty has been discharged.  You could do this by making the Crown a party to hearings which will deal with Aboriginal consultation issues, for instance, and, of course, it is always open to proponents or intervenors in proceedings to persuade the Crown of its interest in participating in hearings such as this when the consultation issue comes up, of course.


There is one situation where this Board will have a duty itself to consult directly with First Nations.  That situation is where a new or a changed Board policy is going to affect Aboriginal rights.  The courts have made it clear that it's not just Crown actions, like approvals and licences and permits, that are subject to the duty, but actually policy‑making, as well.  In other words, in the process of developing your policy on Aboriginal consultation, you will need to consult First Nations.


Walpole Island is not asking you, therefore, to simply put into place a new policy based on what has happened in this particular hearing.  Walpole is asking you to start a process to develop a policy, in consultation with First Nations and presumably with stakeholders in the OEB process, to ensure that the future regulatory decisions of this Board respect the legal duty to consult Aboriginal peoples.


That brings me to the orders that Walpole is asking you to consider.  I've given to you the copy of the written arguments of Walpole Island First Nation.  If you turn up page 18, the order requested, Walpole is asking you two things.  The first is a minor request, in view of the information that's already on the record from Union Gas:  Number 1, that the Ontario Energy Board impose a condition upon Union Gas that in the event that Union Gas receives approval for leave to construct a natural gas pipeline in this matter, Union Gas must negotiate an agreement with Walpole Island First Nation to address the impacts of the pipeline on Walpole Island First Nations' land claims which are affected by the pipeline; two, that the Ontario Energy Board commence a process of consulting with Ontario First Nations, Ontario Crown departments and agencies and stakeholders affected by the Board's jurisdiction to determine an appropriate consultation policy which will meet the Energy Board's legal obligation to ensure that Aboriginal peoples are consulted and accommodated where Aboriginal or treaty rights or Aboriginal title could be impacted by the Board's regulatory decisions.


I would conclude by saying that this Energy Board is used to reconciling competing interests and in making a determination about what is in the public interest.  Many times this Board balances economic interests of consumers and of industry with environmental interests, for instance.  


Today my clients are asking you to recognize that the courts have said that an additional process of reconciling interests has to occur when this Board makes decisions.  The courts have expressed that concept as reconciling the pre-existence of Aboriginal societies with Crown sovereignty.


I'm going to read you a very short quote that begins the Mikisew Cree decision, which came out from the Supreme Court last Thursday.  Justice Binnie began that decision by saying:

"The fundamental objective of the modern law of Aboriginal and treaty rights is the reconciliation of Aboriginal peoples and non‑Aboriginal peoples and their respective claims, interests and ambitions.  The management of these relationships takes place in the shadow of a long history of grievances and misunderstanding.  The multitude of small grievances created by the indifference of some government officials to Aboriginal peoples' concerns and the lack of respect inherent in that indifference has been as destructive of the process of reconciliation as some of the larger and more explosive controversy.  And so it is in this case."


The Supreme Court went on in that case to conclude that the reconciliation process means that there is a duty on the Crown and its agents to act honourably and consult with First Nations when treaty rights are affected.  That is what Walpole is asking for the Ontario Energy Board policy to recognize, that as part of that duty -- that as part of that reconciliation process, it is incumbent upon the Crown and the Crown agents, including this Board, to ensure that the Crown acts honourably and consults with First Nations when their rights could be affected by regulatory decisions.


Thank you.


MR. VLAHOS:  Thank you, Ms. Land.  The Board has some questions.


QUESTIONS FROM THE BOARD:

MR. QUESNELLE:  Yes, Ms. Land, just going directly to the orders requested, I just wanted you to perhaps speak to where you say there is not so much a departure, but a magnitude of difference between the notion of consultation and the duty to consult and what is being asked for in the first of the two orders that you're requesting, and that we would have as a condition of approval with Union Gas that they must negotiate an agreement with Walpole Island.


Now, if I'm reading the text properly, that would be an agreement, meaning that both sides are satisfied with the terms of it and that it is actually an executable agreement.  Therefore, is that placing a situation where there may not be a ‑‑ or basically the Board would be placing a condition which it's releasing itself of its duties and things are happening beyond what the Board has witnessed in the public forum, in that, if the ‑‑ I'm just thinking of potential, where this thing may go.  


If there is no agreement that can be reached between the two parties, where does it go from there?  Would it come back to the Board?  Would you see the Board's role in facilitating that agreement?  How do you see the duty to consult versus actually having an order requesting that agreement be in place?


MS. LAND:  Well, I would respond this way, and let me know if this doesn't answer your question, but I would say that what is clear is that the duty to consult leads to a duty to accommodate, as I said, where there are impacts on their rights. 


I think that it would be fair to say that my client's position is -- their primary concern is:  Does the consultation happen?  Are their concerns addressed?  


For that reason, they feel like they have now satisfaction that should GEC receive approval for the project, that their concerns would be addressed, because they have an agreement that addresses those concerns.


My client also has had a good working relationship with Union Gas in the past, and I don't think my client would anticipate that there would be a difficulty reaching an agreement with Union Gas, because they've done so in other matters.


With respect to your question about where does that go if there is not an agreement that is reached, that's a good question.


If it helps to shed light on the situation - and I expand upon this in the written arguments - in the situation where there have been duty-to-consult cases that have come up before the courts -- for instance, there has been a flurry of cases in British Columbia after Haida and Taku Supreme Court decisions confirmed the duty to consult in 2004.  There have been a number of lower court decisions that have dealt with situations where First Nations have come before the courts and said, Listen, the duty to consult hasn't been met.  


And the way that the courts have dealt with that is by saying -- by assessing, Okay, looking at these factors, what is the duty -- scope of the duty that should be there to consult and accommodate, and has it happened?  And where it has not happened sufficiently, what the courts have done is send it back to the parties and said, Keep working on it.


And I think it has to be an iterative process like that if it's a reconciliation of interests issue.  So it will not often be a situation where the lack of consultation will lead to a complete dismissal of a project approval or a license application for instance.  What it will do is trigger a process to ensure that the parties go back to address those concerns.  

There isn't a lot of case law yet, because it's an evolving area of law, that deals with situations where the courts have sent it back to the parties and they still haven't resolved it.  There is one case I cite in the legal argument, the Gitksan case in B.C., where the courts have now sent an issue having to do with the renewal of a forestry license, or change of forestry tenure license, sent it back to the parties twice now and told them:  You haven't finished.  Get back to it.


So I would think it would have to be an iterative process like that.  But these are the kinds of questions that I think the Board should be exploring in whatever process you undertake to look at how you're going to deal with the consultation issue.  

MR. QUESNELLE:  It's helpful, I think, to understand what the expectation would be when we're considering these two orders that are being requested.  

Even in the second one, dealing with the commencing of a process, it goes on to basically describe what that process should include.  And towards the end of the order, “ensure that aboriginal peoples are consulted and accommodated.”  And the term "accommodated" could be interpreted, and I'm doing that now and asking for your correction, could be that the accommodation requires that orders be issued that ensure an agreement comes into place.  

Hearing what you're saying, that these are iterative processes, the Board would just be concerned as to where it inserts itself with its jurisdiction and authority into that iterative process.  In that, if we start with -- if we're not careful, we could end up in a very loop situation here, where things can't progress to anyone's satisfaction.  

So just the terms around that, as to what you would consider consultation and accommodation, thinking back to the National Energy Board process which has been put in place, you know, what do you see that expectation?  Because you're talking about the courts deciding things, whereas at the Board level here, we're hoping to get things out that basically the courts aren't having to be consulted on.  

MS. LAND:  Right.  I appreciate that.  I would say, just to clarify what the nature of the accommodation right is, as I read it, where the courts are going with that is to say that there needs to be some demonstration that the concerns of the First Nations are taken seriously.  

The courts have been quite explicit in saying, for instance, it doesn't give First Nations veto power over projects.  It says that there is always a duty on the Crown.  It doesn't mean that there is a veto power for First Nations.  It does mean that the process has to be taken seriously and that substantive rights have to be addressed seriously.  

So that’s how I would understand accommodation.  It doesn't mean that it necessarily requires a certain form of agreement.  It means that it has to be a process that shows that it demonstrates, that it takes seriously the concerns of it being raised.  

Also just for your assistance.  In the written arguments, I explore further some ideas about what that consultation with Ontario First Nations could include.  For instance, who would be the political and tribal organizations that would likely need to, at a minimum, be involved. 

MR. QUESNELLE:  Thank you, that's very helpful.  

MR. VLAHOS:  Ms. Land, you mentioned, there is a circumstance where the OEB has a positive duty to consult.  You referred to when policy changes have been made or contemplated.  I just wasn't clear about your wording.  Could you just expand on that and clarify it for me, please.  

MS. LAND:  Sure.  The Supreme Court cases have established that there is a duty to consult wherever there is a Crown action or a decision.  That has been picked up on in lower court case decisions, again particularly in British Columbia, where in several situations, both before and after the Hoditaki decisions, the courts have affirmed that these issues around consultation come up as well when there are policy changes that could affect aboriginal rights.  

So for instance, the B.C. lower courts have dealt with that in situations where there have been changes to fisheries policy.  There is a case I gave you called R. versus Bones that deals with a change in fisheries policy and the court says a Crown decision includes a policy decision, making new policy.  So when you have a new policy situation, you must consult First Nations.  

And that theme has been picked up subsequently in some other lower court decisions in British Columbia where the courts have dealt with policy changes around, for instance, how the Crown allocates forestry tenure agreements.  

So what I was trying to do was differentiate between, for instance, a situation where you, as a Board, are making a regulatory decision which would be a specific decision or action that could impact an aboriginal rights, and where you don't need to undertake that consultation yourself.  All you need is evidence that it’s been discharged, versus a situation where you are changing your own policy and it is your own policy that could impact the right and, therefore, it triggers the duty to consult.  And I would argue it would be incumbent upon the Board to do the investigation and accumulate the evidence to show that the consultation has been done.  

MR. VLAHOS:  Ms. Land, are you able to give me some examples of what -- so the practical implications of this on policy making for the Board as you understand the Board's operations and mandate.  

MS. LAND:  I think that any time you have a project before you where there is a possibility of an impact on aboriginal rights or treaty rights, you're going to have to consider this.  And I would flag for you the treaty rights situation.  That Mikisew Cree case that came out last week was a treaty rights case, and it confirmed that where there are rights that are protected in the treatise, like hunting rights for instance, that it triggers this duty.  

The Nishnawbe Aski nation, which is the tribal organization that represents about 65 First Nations in northern Ontario, has already indicated that they are going to be picking up on that Supreme Court decision because their areas, treaty 3 and treaty 9, are part of treaty situations where there are very explicit guarantees of the right to hunt, for instance.  

So when you are looking at applications for the approvals of new facilities where there could be impacts on treaty rights or on aboriginal rights, including land claims' interests, those are the situations where you're going to have to flag this and pick up on it in terms of ensuring that that consultation duty has happened.  

MR. VLAHOS:  Would that go, in your view, beyond the Board's environmental guidelines, which is, sort of, the very first obvious document that comes to my mind when the Board contemplates a change in that document, to the extent that it affects landowner rights?  Then, in your argument, it goes to the need to consult at this point.  I was trying to think of anything beyond that.


Just by way of an example, in terms of policy making, regulatory policy making that is, one issue that has come up in this proceeding is this natural gas electricity interface review.  Do you see that review as something that the Board has a positive responsibility to consult?  

MS. LAND:  I'm not familiar enough with that particular review process or with your regulatory responsibilities to answer that definitively.  

I think it is going to more likely be situations where you have situations like this one where there us leave to construct and so on.  I could also imagine there might be situations where you have rate hearings or other processes like that where you might -- you would at least need to ensure that there's been some thought given to whether that duty to consult is there.  

Now, again, I would stress to you that the courts have said that there is a spectrum to this duty.  It is not always going to be a consultation that is going to be of the same in-depth nature.  It could vary from fairly modest consultation, in terms of notification of a decision, basically a process that would be akin to what you do right now in the environmental assessment process, to something on the other end of the spectrum which could be much more in‑depth in terms of specifically documenting the First Nations' concerns and showing that specific concerns have been addressed.  


I'm not sure if that assists you or not.


MR. VLAHOS:  Yes, it does.  In your view, would a similar document to the National Energy Board guideline, would it at least go part way dealing with the third parties, as opposed to the OEB's own duty to consult?  Would that document meet the requirements of your client?


MS. LAND:  I think that the National Energy Board has it just about right.  They have the policy that ensures that the evidence is there, that the consultation has happened.  They now look at it, as I mentioned, when they look at the hearings issues when there are situations where it's very obvious that First Nations' interests are going to be impacted, like in the Mackenzie Gas process right now.  Then they include that in the issues identification process.  


So I think that the National Energy Board policy is a good model for you to look at as a start.  There are other models out there, including the model of the B.C. Oil & Gas Commission, which deals with it slightly differently.  They're a different kind of regulatory body than you are, but they as well have in place a process of requiring proponents to show that there has been the consultation.  In fact, the B.C. Oil & Gas Commission takes a more proactive role, as I understand it, by having an Aboriginal liaison committee themselves that helps to facilitate that dialogue between proponents and the First Nations.


But I think that the National Energy Board policy is a good starting point.  And as has been mentioned by the applicants in this case, both of them would support that kind of a policy as meeting the proponents' needs to have some sense of what the expectations are of them, as well.


MR. VLAHOS:  Would an alternative be ‑‑ you spoke about the National Energy Board meeting some of the requirements, if you like.  There may be more.  As an alternative, would a revisitation of the Board's guidelines -- call them environmental guidelines that goes to the land owner claims -- a consultation on possible changes on that document, and I'm specifically thinking of chapter 3 of the guidelines, would that be an alternative as opposed to the Board adopting the National Energy Board guidelines as this stage?


MS. LAND:  I say that it could be, but I think that that would be something that you would need to canvas with First Nations themselves, to have an understanding of whether that would meet their expectations around consultation.


The other thing that I would say, one of the issues that I would also flag for you is one of the things that the National Energy Board policy does not do is impose a requirement upon the Crown to show the evidence.  The National Energy Board gets at this by having the proponent give the ‑‑ show that there is the evidence of the consultation.  


So often what that is, I mean, as we say in our written argument, almost inevitably when you have a consultation situation, it's going to involve a proponent, because a proponent is in the best situation to be able to deal with issues like project impacts, mitigation issues and so on, but ultimately the legal duty is on the Crown.  


What the National Energy Board policy doesn't do is obligate Crown departments themselves to participate actively in the process and provide that evidence themselves.  That may be something that you might want to look at as a possibility rather than having the proponent give the evidence that the Crown has discharged its duty on the premise that the proponent will be intricately involved in that process, anyway; whether instead there needs to be, in addition, some sort of process that obligates the Crown itself to participate in showing the evidence that the consultation duty has been met in situations where there are the impacts on Aboriginal rights.


MR. VLAHOS:  Again, if you just help me with some of the practical considerations, you said obligate this Board, the Ontario Energy Board, to obligate Crown departments to exercise their duties.


I'm just trying to think of the practical implications of that.


MS. LAND:  What I'm talking about is - and I'm not sure how you would do this - some process that you would have in place that makes the Crown a mandatory party to the proceedings, when there is a situation where there are Aboriginal rights affected and where, thus, the Crown has the duty to consult.


I'm not sure how you would do that.  I'm not sure if you do that in other situations, in terms of compelling parties, other than the applicants, to be participants in a hearing process.  But that was one of the things that we were suggesting may be a possibility.


MR. VLAHOS:  Thank you, Ms. Land.  Thank you for being here today.  Mr. Manning, are you ready to proceed? 


CLOSING ARGUMENT BY MR. MANNING:


MR. MANNING:  Yes, I am, sir.  I had arrived a little later than the start.  Forgive me for that, sir.  I have hard copies of the written submissions.  Can I offer them up to the panel at this stage?


MR. VLAHOS:  Certainly.


MR. MANNING:  Thank you, sir.


You have before you the written closing arguments of the SEP.  You also have a binder of case law and some statute law which has been prepared jointly with the Power Workers' Union for ease of reference and to avoid duplication, and, in similar vein, Mr. Lokan will follow me, if that is acceptable to the Panel.  And, again, we will endeavour to avoid overlap.


What I propose to do in these oral submissions, Mr. Chair, is to run through my introduction, and then to try to paraphrase some of the more detailed sections of the written submissions, which the Panel will be able to review for itself with greater leisure of time.


In their preoccupation with the pros and cons of the bypass arguments, the applicants, the Greenfield Energy Centre LP and Union Gas, and their respective supporters, have proceeded on the assumption that there should be a pipeline to serve the proposed Greenfield Energy Centre generating station and that it is just a matter of choice as to which pipeline it should be.


The Society of Energy Professionals says something different.  The environmental and socio‑economic effects of the construction and operation of the GEC generating station are indistinguishable from the use and operation of the pipeline which serves it.  A full consideration of those issues and any cumulative effects is an essential function of determining whether either pipeline would be in the public interest.


To the extent that the use and operation of the pipeline and for the GEC generating station are not one in the same for this purpose, the construction, use and operation and effects of the GEC generating station are cumulative effects which must be considered together with the construction, use and operation and effects of the pipeline.


They must be considered together to determine whether the decision to grant leave to construct is in the public interest.  The same is true of the proposed St. Clair energy centre generating station, which is also slated by the provincial government to replace electricity generation from the Lambton generating station.  


The SEP submit that current law, best environmental practice and Board's own environmental guidelines confirm this.  The GEC's evidence does not deal with these issues at all and Union Gas evidence, whilst acknowledging cumulative assessment as best modern practice, only does so in cursory fashion.  Even then, consistently with the SEP's evidence, Union Gas evidence acknowledges that closure of the Lambton generating station would be a cumulative impact of the construction of the pipeline by virtue of the construction of the GEC generating station.  


There is, therefore, no proper assessment before the Board of the cumulative effects of the pipeline, together with the effects of the GEC generating station and other projects, on which the Board can safely conclude the requirements to assess cumulative impacts has been complied with.  


The SEP also says that other potential price impacts on the consumers of gas and electricity will arise from the pipeline and the GEC generating station.  Those impacts pre-empt discussion of the effects on prices of the comparative costs of the Union Gas pipeline and the GEC bypass.  They include the likely effect of a volatile gas price market on electricity prices through increased gas-fired power generation and the impact on resource and gas price of the immense increase in gas consumption represented by the GEC generating station together with the St. Clair generating station.  


Under GEC's contract with the provincial government for the supply of electricity, increases in gas prices would, along with other factors, feed through into electricity prices to consumers.  The SEP's evidence on this issue has been struck out by the Board, but the SEP respectfully submits that the Board should conclude on what is before it, that granting leave to construct will not achieve the gas and electricity objectives of the Board and will not be in the public interest.  


Finally, the SEP says that the GEC and Union Gas arguments in support of their cases for need are predicated on the perceived need for supply which would be created by the closure of the Lambton generating station.  That event is uncertain, and neither GEC nor Union Gas has made a sufficient case for need which goes beyond replacement of the postulated loss of generation from the Lambton generating station.  


The matters referred to in the introduction just given, Mr. Chair, are considered in greater detail in the written submissions which you have.  And as mentioned before, I will endeavour to paraphrase the more detailed sections for the sake of speed and convenience.  


I have mentioned that copies of the cases and some legislation referred to are in the binder which has been made available, and I think that hard copies have been also made available at the back of the room for those other parties who so wish to have them.  


So I would like to turn to cumulative impacts as the first and main subject.  There are serious environmental and health concerns regarding gas-burning electricity generation in Ontario, and the GEC generating station, in particular, and serious socio-economic issues which arise from it.  Those affects include adverse impact on air quality, adverse impact on water quality, and adverse socio-economic impacts.  On this last point, the consequences of retiring the Lambton generating station would be a direct result of the implementation of the pipeline and the GEC generating station, and those consequences include the loss of hundreds of jobs through the direct and indirect effects of shutdown.  


The Board, of course, has its own guidelines concerning environmental and socio-economic effects.  They are entitled "environmental guidelines for the location, construction and operation of hydrocarbon pipelines and facilities in Ontario."  The guidelines clearly envisage consequential direct and indirect environmental harm from neighbouring projects.  The environmental impacts required by the guidelines to be assessed include water courses, air emissions and social impacts, and the pathways which are required by the guidelines to be assessed for cumulative effects, include the additive effects of pipeline construction and other existing and future projects in the area, and the interaction of pipeline construction with other existing and future projects in the area.  


Both the title of the guidelines and the introduction to the guidelines acknowledge that the operation of the pipeline is to be part of the Board's consideration of environmental and socio-economic effects of the pipeline.  The guidelines themselves are not exhaustive, they're not a statutory regulation, or a rule, or a code, but they are what is described as current knowledge and practice concerning matters that should be considered when making application for Board approval of hydrocarbon facilities development in Ontario.  


The guidelines do not, in terms, address operation of the pipeline directly, and so the principles, the SEP would submit, which are established in the guidelines for the location and construction of the pipeline must be extended to the operation of the pipeline.  


I would like to just take a moment to refer to a question which was raised by the Board with Mr. Wesenger, the witness for Union Gas, which suggested that "operations" in this context only means maintenance.  That limitation is not supported expressly or impliedly by the guidelines and, with respect, it does not do justice to the normal meaning of the words “operation of pipelines.”  Nor, for that matter, is it borne out by such instances of statutory definition as exist.  


And I have mentioned here, for example, the Canada oil And Gas Operations Act which speaks of a pipeline including, “all property of any kind used for the purpose of or in connection with the operation of a pipeline in the gathering, transporting, handling and delivery of oil or gas.”  


Moving on to the cumulative effects assessments and the treatment of it by the GEC and Union Gas.  The cumulative effects of the pipeline and of the GEC generating station should have been considered, in the SEP’s submission, by the GEC and Union Gas environmental reports.  The GEC environmental report did not do so.  The Union Gas environmental review reports did endeavour to do so.  It acknowledged that cumulative effects assessments represented best practice for affects assessment, and expressed the view that the guidelines were intended to be a reflection of that best practice.  


The significant point which arises from the evidence and cross-examination of Mr. Wesenger, Union Gas environmental witness, is not that it represents -- not that their report represents a comprehensive investigation and a report of the cumulative environmental and socio-economic effects, but that it accepts that best current practice on cumulative effects should include the cumulative impact of the construction and operation of the pipeline, and the GEC generating station, and, further, that possible closure of the Lambton generating station is a result of that cumulative impact.  


Mr. Wesenger also noted that the -- he utilized the terminology of the Canadian Environmental Assessment Agency in its operation of the Canadian Environmental Assessment Act as being the appropriate paradigm for cumulative effects assessment  in connection with the Board's guidelines.  


Moving on to case law.  I don't want to go through the cases and the quotations in detail, I'm sure you will be relieved to hear.  I would mention that the first case -- well, forgive me.  There are four cases which are mentioned, Sumas, Nakina, Quebec versus Canada and friends of The West Country Association cases.  The first of those was helpfully produced by Board counsel during the course of these proceedings, and intervenors and others have been asked to comment on it.  


The cases which I have mentioned demonstrate various issues.  They demonstrate the wide jurisdiction of tribunals, in determining matters of public interest, to consider the environmental affects of a project, together with the effects of other projects in a way which is not confined to the narrow remit of that tribunal.  


They also confirm that pipelines and power stations which they serve are interlinked such that the effects of both must be considered together, and that it is implicit in the cumulative impacts assessment, under the Canadian Environmental Assessment Act, that effects from both the project as scoped and the effects of other projects or activities be considered.  It is respectfully submitted that all the cases mentioned parallel the proceeding before the Board in all material respects.


I would like to turn briefly to the issue of the Environmental Assessment Act and the role it plays in connection with the GEC generating station.


As the Board knows, the Minister of the Environment has refused the SEP's request, and indeed the request of others, to elevate the environmental screening of the GEC generating station under the electricity projects regulation to a full, individual environmental assessment under the Environmental Assessment Act.


The environmental screening is a self-assessment exercise by GEC that does not improve ‑‑ does not involve approval by the Ministry of the Environment.  The refusal by the Minister of the elevation request simply means that the GEC generating station project is exempt from part 2 of the Environmental Assessment Act and will, therefore, have no independent tribunal before which a proper assessment of the GEC generating station project and its ‑‑ the need for it, and alternatives to it, can be made.


The SEP respectfully submits that the Board cannot, therefore, conclude that the Ministry of the Environment has independently assessed or approved the GEC generating station project and its environmental, socio‑economic and cumulative impacts, nor has it considered the need for and alternatives to that project in that exercise.  


The Board's jurisdiction to consider these matters as part of its public interest duty and consideration of cumulative effects in dealing with applications does not duplicate an approval application under the Environmental Assessment Act.


A brief note on the question of evidence.  GEC and Union Gas, the SEP submits, have failed to address fundamental issues relating to the cumulative impacts of the pipeline, and even without evidence from the SEP the Board is left with nothing in this regard on which to base a conclusion that either pipeline would be in the public interest.


To the extent that anything further would be required, the SEP evidence makes clear that there are significant concerns about the operation of the GEC generating station, in conjunction with the pipeline and other projects in the area.


Those concerns have not been addressed or tested in any independent tribunal, nor have they been subjected to an approval process under the Environmental Assessment Act.  The need for and alternatives to the GEC project have not been assessed and tested, and the public interest in these respects is left unprotected.


Moving on from environmental and socio-economic effects, I would like to make a brief mention of the issue of the impact of the pipeline and the GEC generating station on price.


All of the financial evidence presented by the GEC and Union Gas to the Board concerns itself with the relative financial advantages and disadvantages of the Union Gas pipeline and the GEC bypass, and not the overall impact on gas and electricity prices.


The Board heard from Union Gas witness panel 3 that the GEC generating station operating at 40 percent capacity, together with the anticipated consumption of the proposed St. Clair generating station, will represent an approximately 5 percent increase in Ontario's total natural gas consumption.


Panel 3 acknowledged that Union Gas has not contemplated the question of whether such a significant increase in demand would have an effect on natural gas prices.


The Board also heard from GEC's witness, Mr. Wendelgass, that a higher cost of gas would feed, together with other factors, into the prices paid by electricity consumers in Ontario under the pricing formula in GEC's supply contract with the government.


The SEP, in light of this, would suggest and respectfully submit to the Board that there is no evidence before the Board on which it can safely conclude that either of the applications will achieve the second of the Board's gas objectives, to protect the interests of consumers with respect to prices and the reliability and quality of gas service, nor that they will satisfy the first of the Board's electricity objectives, to protect the interests of consumers with respect to prices and the adequacy, reliability and quality of electricity service.


As my last subject matter, Mr. Chair, is the question of need and the case made by the GEC and Union Gas.  The case made for need for the pipeline assumes that the Lambton generating station will close and that the GEC generating station, together with the St. Clair generating station, will make up some or all of the consequent shortfall.  


There, is however, no guarantee that the Lambton generating station will close at all or before the GEC generating station will be in operation.  The GEC generating station and the pipeline do not satisfy a need in Ontario.  They are only slated to replace existing capacity.  If Lambton generating station does not close but continues as part of Ontario's energy supply mix, the GEC generating station will be surplus to requirements unless it is required to serve a genuine increase in energy requirement.


No evidence is before the Board to support the contention that the GEC generating station is needed to support demand beyond that which would be required by the provincial government co‑replacement plan.  GEC asks the Board to ignore the environmental and socio‑economic effects of the operation of the GEC generating station, but to take the closure of the Lambton generating station into account for the purpose of demonstrating need for its bypass pipeline.  


The SEP respectfully submit that an insufficient case on need has been made to the Board.


Finally, Mr. Chair, members of the Panel, the SEP submits that the GEC and Union Gas have failed to address fundamental questions on environmental and socio‑economic impacts, need and impact on prices.  The SEP, therefore, respectfully requests that the Board deny both applications.


Thank you, Mr. Chair, members of the Panel.


QUESTIONS FROM THE BOARD:

MR. VLAHOS:  Thank you, Mr. Manning.  Mr. Manning, if you can clarify for me, throughout the proceeding and in your argument when you talk about cumulative impacts and you refer to the power plant, now does this power plant also include the power transmission line, or is it just the power plant?


MR. MANNING:  The reference to the GEC generating station, Mr. Chair?


MR. VLAHOS:  Yes.


MR. MANNING:  The GEC generating station, specifically.


MR. VLAHOS:  And why wouldn't you have included the impacts on the power transmission line that is part and parcel of building that power plant?


MR. MANNING:  Well, I'm not saying that they're excluded, Mr. Chair.  I'm just saying that the thrust of the argument that the SEP is making is related to the GEC generating station.


MR. VLAHOS:  So you have considered it, but you have chosen not to?  I mean, there hasn't been one mention of the power transmission line, from what I can see here.


MR. MANNING:  Well, the ‑‑ excuse me.  The power transmission line is the subject of a separate application, sir.


MR. VLAHOS:  Right.


MR. MANNING:  And the SEP have asked to become intervenors in that and had expected to make its arguments on that separately.


MR. VLAHOS:  I understand that, sir.  But when you framed your intervention and the material that you filed, when you cross‑examined, you did not touch at all, in terms of the cumulative impacts that may arise from also the power transmission line; is that fair?


MR. MANNING:  That's fair.


MR. VLAHOS:  I'm just seeking confirmation.


MR. MANNING:  That's right.  That's a simple observation, sir.  That's right, yes.


MR. VLAHOS:  All right, thank you.


MS. CHAPLIN:  Mr. Manning, I'm just wondering if perhaps you can help me with what the practical implications of your submissions would be, and I guess put it this way:  Are you suggesting that whenever a gas utility came before this Board for a leave to construct or, indeed, in a rate proceeding, if it included evidence of system expansion or system extension, that the Board would need to undertake an enquiry as to the environmental impacts of the loads that would be served by those projects?  

MR. MANNING:  I'm certainly saying that the Board could not exclude those issues from its consideration.  

I think that the case law - and I haven't gone into detail on the case law - is quite instructive.  We do have the -- on the case law -- but that is quite instructive.  We do have the Sumas case itself, where the principal element for consideration was an international power line, but the court was quite happy to hold that the effects of power stations connected to the power line were proper matters within the Board's jurisdiction.  The SEP is saying that that is the case here.  

It is probably difficult to make a general rule, because the Board is ultimately the arbiter of what is in the public interest.  But it cannot be correct to say that the environmental and socio-economic impacts of the power station to which a conduit is connected is to be regarded as completely separate.  It is part of the cumulative impacts assessment, and part of the public interest factor that should be before the Board for consideration.  

In this case, we're suggesting there is little or nothing from either of the applicants before the Board which would assist the Board in concluding that the cumulative impacts assessment requirement has been dealt with, or, for that matter, that the pipeline is in the public interest.  

MS. CHAPLIN:  Just finally, you comment that because the power station did not have its environmental assessment elevated to a full environmental assessment that there would be no risk of duplication if this Board were to enquire into the impacts.  

Did I get that -- 

     MR. MANNING:  That's exactly correct.  

MS. CHAPLIN:  So would the converse have been true?  If that had been elevated and there had been an environmental assessment or, in your submission, a fuller environmental assessment of the power generating facility, then would you not seek to have those affects reviewed through this leave to construct proceeding?  

MR. MANNING:  That might be the case.  That's a hypothetical situation.  I certainly think that -- I mean, we're in a situation where that hasn't been done.  The SEP, in its concerns, does not have an appropriate forum to make its voice heard.  So it looks to whichever forum might have an appropriate remit, and this it is thought that the Board does have such a jurisdiction and it is an appropriate forum.  

It comes back to the point I made earlier, that it is still with the Board to determine what matters are in the public interest.  It has determined that cumulative affects assessments are part of its consideration of the public interest, and ultimately, if there were a case where a matter that had been subject to a full environmental assessment came before it, that is something to which it would have regard as well.  But it is a matter in each case for the Board to weigh up.  

MS. CHAPLIN:  So some amount of duplication might be appropriate?  

MR. MANNING:  Some amount of duplication might be appropriate because the public interest, in a sense, is an invaluable quality.  

The Board is required to have regard to the public interest and make its determination accordingly.  And the public interest is not dictated necessarily by what is the outcome of an individual environmental assessment, so it would not remove the Board's jurisdiction.  

In previous submissions on whether the SEP's evidence should be struck out, I believe that I referred to a section of the OEB Act which says that in the event of a conflict, the OEB Act prevails.  And I think that is the sort of thing which the Board would have to bear in mind when considering a matter which came before it, where there had been a full individual environmental assessment.  

I'm sorry not to be giving you a precise test, but I think there is a matrix of situations that come before the Board each time where it will want to exercise its thought and consideration and make a decision accordingly.  But I am certain, in my own mind, that the public interest duty comes first and foremost, and that other information may be helpful in that determination, but is not necessarily pre-emptive.  

MS. CHAPLIN:  Okay, finally, am I correct in concluding from your submissions that it's the Society's view that because the environmental assessment was not elevated, that therefore the conclusion this Board should draw is that a proper environmental assessment did not take place with respect to the power generating station?  

MR. MANNING:  That is legally the position.  All that happens is that there is a self assessment procedure.  Admittedly there is public consultation, it has a interesting things about it, but it is a self assessment procedure.  It is not an application for approval at the lower level to the Ministry of the Environment.  I think it is easy to confuse that point.  It is not an application for approval.  

There is provision for other parties to request an elevation, which is what the SEP and others did.  And admittedly it's being reviewed, and that must say something about what the Ministry of the Environment think about it.  But it is not an approval, and all it does is, at best, confirm the exemption from parts of the Environmental Assessment Act of the project.  

That being the case, it hasn't had any assessment.  Does that clarify?  

MS. CHAPLIN:  Thank you, that clarifies.  Thank you very much.  Those are my questions.  

MR. QUESNELLE:  Just one, Mr. Manning.  It's just a carry on on the theme of practicality.  

Ms. Chaplin asked if it was your position, the Society's position, that the public interest test, to put it crudely, isn't necessarily dealt with appropriately or adequately in the environmental assessment process, and that the Board cannot, basically, suggest that it is dealing with its issue of public interest by pointing to that process.  Having said that, would it be your position that the Board would have to wait until the outcome of those assessments, until they are complete, and then review the outcome of those assessments to see whether or not the public interest was adequately dealt with, and then reserve all judgments until it could actually see the results of those environmental assessments?  

MR. MANNING:  I think the SEP took, at an early stage, the view and the position that the applications here were premature at that time, because the environmental assessment procedure had not been completed.  The SEP's view is that there should have been an elevation, there should have been a full, individual environmental assessment, and that the approval of that should have been the earliest point at which the Board could sensibly make a decision on it.  

But not necessarily at that point.  I come back to the point that the public interest has its own qualities.  They're not necessarily determined by the Environmental Assessment Act.  It has its own function.  So it would be the earliest point, sir.  

MR. QUESNELLE:  So the practice of or -- not practice, but a process of having the Board issue approvals with conditions, you would not see it appropriate, then, to ever put a condition of approval of an environmental assessment process, because it would be premature to judge whether or not the Board's public interest mandate had been fully exercised by others. 


MR. MANNING:  Without more in the evidence before it, sir, I don't think that the Board could do that.  If the Board makes a condition that the environmental assessment approval should be obtained before construction starts, or whatever that might be, then that's a sensible proceeding.  

But I think there is an obligation, I would respectfully suggest, for the Board to have sufficient additional evidence to satisfy itself that the public interest, in these spheres, has been complied with.  It already has the guidelines in place and clearly has turned its mind to that issue to some extent.


MR. QUESNELLE:  Again, just on the practicality of the definition of cumulative being one of, if I could put it, enabling; if a facility has an enabling effect on another, therefore, it triggers the cumulative effect process.  Do you see that the Board is adequately dealing with its public interest, in that giving approvals for construction and operation, that the changes of use of the natural gas can alter ‑‑ you know, obviously very restricted in the notion of a power plant, but in typical loads that the gas infrastructure is servicing, the use can vary widely without coming back to the Board.


How would the Board then alter its process of giving leave to construct and operation?  Would you suggest caveats in there or triggering mechanisms so that if there is an alteration in the use of that natural gas from something that is relatively benign to something that is potentially harmful to the environment, that there be a reassessment of that operating licence or that operation approval?


MR. MANNING:  That's a possible route.  I have to say, sir, I have not specifically turned my mind to that.


What I can say is that the case law which you have before you, in the SEP's submission, one of those cases specifically speaks of a Board's jurisdiction to consider possible anticipated outcomes.  I think it was of granting an export licence in that case and the anticipation that generating stations would be created as a result of the increased demand.


I think if at the time of the application there is a reasonable apprehension on the part of the Board that certain events may follow, then it is proper for the Board to take that into account in its regulation at the time.


I can't pretend that I followed through the precise detail of how one would otherwise get people to come back periodically, and I suspect that might need a change in the statutory and regulatory provisions themselves, rather than something that could be dealt with easily by the Board in its conditions.  I hope that is helpful.


MR. QUESNELLE:  It is.  Thank you.


MR. MANNING:  Thank you very much.


MR. VLAHOS:  Thank you, Mr. Manning.  Those are the Board's questions.


MR. MANNING:  Thank you, sir.


MR. VLAHOS:  Mr. Lokan, can we break now?  Would that be okay with you, sir?


MR. LOKAN:  That would be fine.


MR. VLAHOS:  Let's take an hour, then.


‑‑‑ Luncheon recess taken at 12:30 p.m.


‑‑‑ On resuming at 1:30 p.m.  
MR. VLAHOS:  Please be seated.  
Mr. Lokan.  

     CLOSING ARGUMENT BY MR. LOKAN:

MR. LOKAN:  Thank you.  I have filed with the Board a joint book of authorities which I may be referring to, and also some written submissions which are more detailed than the verbal comments I'm going to make, and hopefully will mean I can move through them quickly. 

     I was struck before lunch by the conversation between the Board and the parties and how difficult it is to be a tribunal these days.  The range of considerations before a tribunal seems to perpetually broaden.  You have aboriginal rights issues, I know from other cases there is a lot of talk these days about constitutional issues, and we now have also environmental issues, a number of cases talking about the broad jurisdiction to consider those.  

MR. VLAHOS:  This is one of the easy ones, Mr. Lokan.  

MR. LOKAN:  This is one of the easy ones.  

Just to underline that, I did want to make one point not directly related to this hearing.  Ms. Land talked about a go-forward process for aboriginal interests, and consultation with stakeholders to set that up.  The Board should perhaps be aware that, in addition to First 

Nations, which of course have well recognized treaty and aboriginal rights there are, in Ontario, Métis groups and 

non-status Indian groups who also have constitutional rights that might perhaps need to be included in those discussions.  I only mention that because I act for some of those groups in other contexts 

I will be addressing two issues.  I will make some brief comments on GEC's bypass case, firstly, and then secondly will address why neither application is in the public interest, because the environmental assessment information is incomplete.  

Let me start with the bypass case, and I will move very quickly on this, because I know other parties have dealt with this.  I would submit that GEC's bypass case originally rested on its pre-filed submissions, on three basic propositions, and I set those out at paragraph 7 of my written submissions.  

As I read the pre-filed submissions, it really said, firstly, the GEC pipeline should be approved because it is bringing environmental benefits.  It is part of much needed clean generation capacity for the province of Ontario.  Secondly, there is a purportedly major cost differential and thirdly, because the choice of that -- of building the pipeline was built into the CES contract proposal.  If you grant the application it will benefit the electricity consumers of Ontario.  

I'm struck, at this point, by how little of that original case is left.  On the first of those three points, I would point out that since the GEC successfully moved to strike some of the Society's evidence, they have said very little about environmental benefits.  And that stands to reason.  You can't on the one hand be saying you should approve our pipeline because it is part of a new clean green Ontario and look how wonderful our GEC is, and on the other hand be fighting tooth and nail for any examination of that very proposition.  So they must be taken to have withdrawn that as a public interest consideration in favour of the pipeline.  

Secondly, on the issue of cost differential, you've heard from many parties how the cost differential seemed to evaporate.  There were no hard numbers.  There were admissions that costs had not been taken into account.  Certainly, there was no quantified figure at the end of the day that the Board could take into account in considering the two applications side by side.  

Thirdly, it appeared from the evidence that if there are any cost savings for the GEC application, they are not ones that flow through to the electricity consumers.  Rather, they appear to go to the bottom line of the GEC and its investors.  And why that should be a matter to concern the Board is certainly not obvious to this intervenor.  

Now, having, I would respectfully submit, seen each of those arguments largely dissipate during the course of the hearing, what we're left with is the GEC making an interorum argument.  What they say is, Where we come from, we're used to doings things this way.  In the States there are a lot of these bypass gas lines allowed.  And if you don't play by our rules, we're just going to, or we might just pick up our marbles and go home.  

Now, we've had a lot of debate about whether that is credible in the circumstances.  We've heard it characterized this morning by Enbridge as, effectively, a threat to the Board.  But what I would ask this Board to consider is, even if it's true whether you have any basis to consider that that is against the public interest, the GEC, having elected to withdraw from consideration any broader discussion about environmental benefits, wanting to keep the focus of this very narrow, is left in the position, if they don't follow through with the GEC as a new generation supply, well who knows what happens then.  Perhaps Lambton is kept open.  Perhaps Lambton is kept open for another three, four, five years before another generator comes in, or perhaps indefinitely.  

There is no reason for this Board to say that that would be a bad thing.  Certainly, in terms of generating capacity, Lambton, we have on the evidence, is just under 2,000 megawatts, whereas the GEC is just over 1,000.  So there would be no loss if the GEC did not proceed and Lambton remained open on the side of generating capacity.  And in terms of environmental benefits, we've had a studious attempt to avoid any comparison, particularly with clean coal technology versus natural gas technology.  

So I would suggest to the Board that that factor, the possibility that GEC might just pick up its marbles and go home is something that the Board should entirely ignore.  

Having said that, let me move on to the second submission, which is that of the environmental considerations, that neither application should be granted because there is incomplete environmental information before the Board.  

The situation that you have here is one of a close connection between the pipeline, the GEC itself, of which the pipeline forms an integral part, and the closure of Lambton generation station, because this is part of, as in the government announcement, the coal replacement plan.  They're all in very close physical proximity.  They're intricately interconnected.  

In a rational world, I would submit that all three aspects would be considered together.  And that, indeed, is the approach that has been followed by some of the cases in the joint book of authorities.  Without taking you to them, I will mention three of them which, I would submit, supports this close connection energy test.  

In the Sumas Energy at the first tab, you had some similarities to this case, in that it's a gas-fired generating station.  It had been approved in the United States.  It was one kilometre across the border.  There was discussion there of the significant environmental consequences of a gas-fired generating plant.  There was the allegation that it would dump 800 tons of pollutants annually into the Fraser Valley, a very environmentally-sensitive area.  And the National Energy Board was found by the Federal Court of Appeal to have properly taken into account on the equivalent, I would say, of a leave to construct, the effects of the generating source itself.  

Similarly, in the Nakina Township versus Canadian 

National Railway case, it was about the closure of a railway station.  It went before the Railway Transportation Commission for a leave to close or abandon a facility.  Closing the station would mean that instead you would have a run through, which I take it to mean the trains would just run straight through the town.  

The Board initially took a very narrow view of its jurisdiction.  It said it could look at technical operational safety considerations, but not a whole lot more.  It went to the Federal Court of Appeal which said, No, you got that wrong.  Your jurisdiction under the public interest test is much broader than that.  You should be considering environmental affects.  You should be considering the effects on the community.  Your failure to take those into account was an error of law.  That's at tab 2.  

If I could just go back to the Sumas Energy case for one point.  The Board in that case, and the Federal Court of Appeal upheld this, stressed the close connection between the international power line and the generating facility; the interlinking of the two as justifying looking at the end use, if you like, in that case where they hadn't, in previous decisions.  

So in response to some of the Board's questions of members of the boards, would we now have to look on every pipeline case at everything that might happen anywhere downstream or upstream from that?  Potentially, the answer is "no", because you could apply this close connection test that was applied by the National Energy Board.  The poets and philosophers may tell us when a butterfly flaps its wings in the Amazon jungle it has an effect on the Polar ice cap.  That's not what we're here to say.  But where you have a pipeline that’s an integral part of the GEC, which is an integral part of a plan to close Lambton, all within a few hundred metres of each other, you certainly would satisfy that close connection test.


The third case in the materials is the Quebec versus National Energy Board case.  Now, Mr. Manning touched on this already, so I will keep my comments brief.  The National Energy Board had the power to grant or deny an export licence.  What it considered was the fact that if electricity was going to be exported to the United States, that was going to increase demand for generation within Quebec, and it was not going to directly cause new plants to be built right away, but it was going to accelerate the rate at which the new generation facilities would be needed.  


The Board, in that case, said initially, Well, we think we've got jurisdiction to look at those -- I'm not sure if you would call it upstream or downstream effects, but the fact that the additional generation facilities would be needed sooner, and the Board imposed a condition which is, if you're going to build them, they've got to be subject to an environmental assessment.


That goes to the Federal Court of Appeal, where the Federal Court of Appeal says, You're looking too broadly.  You're exceeding your jurisdiction.  You're doing the wrong thing here.  The only question before you was the environmental effects of the electricity being transmitted across the border on this particular facility; goes one further step to the Supreme Court, and the Supreme Court says, No, it's the Federal Court of Appeal that was wrong.  The Board was right.


The specific paragraphs I think I will perhaps refer you to.  That's at paragraphs 56 to 58 of tab 3.


The Court of Appeal, when saying that the environmental enquiry should be limited to the juice flowing across the border, had erred, had taken an unduly narrow and restrictive approach, an unduly narrow interpretation of the activity in question; and you had in the following paragraphs the Supreme Court saying that what should really have happened is what did happen, that it's legitimate to look at the closely connected use of the wires, sped-up demand, et cetera, et cetera.


One of the things that the Board considers at the bottom of paragraph 57 is that if you don't take this approach, you might have a situation where the environmental effects are never considered of -- the situation at large, of the big picture, are never considered.  That, I submit, is what you would ‑‑ what you have here.


There is also a comment that I know the Board will be interested in about the interplay between federal and provincial jurisdiction and potential duplication and overlap, and that is in -- really in that whole section through to perhaps paragraph 64.


The generation of electricity within Quebec was a matter of provincial jurisdiction, and the point was made, Well, if you're looking at generation facilities, aren't you treading on the toes of the province of Quebec, because they're going to have their own process sometime in the future in which they're going to give their own approvals under their own statutes to those generation facilities, and why should we concern ourselves now, at this point?


The answer that the Supreme Court says is, Yes, you should, because as part of the public interest mandate, it's necessary to take a big-picture view of these.  But, said the Supreme Court, there is no reason why you can't coordinate efforts.  And indeed since this case, there is now a federal-provincial harmonization accord which allows for environmental assessments between federal and provincial authorities to take place in a coordinated fashion.


So to say, as the Society and the Power Workers' Union do, that looking at the pipeline means you must consider the broader effects doesn't mean that you have to make everybody do their work more than once and allow each tribunal to sit as a Court of Appeal on each other.  That's not it at all.  


There can be reasonable coordination between them, but what no tribunal can do is take an arbitrary, narrow and limited view of its own jurisdiction and say, We're a silo here.  We're a water-tight compartment, because somebody else either has looked at or may look at this in future; therefore, it is not our business.  


The Sumas case, as well, by the way, makes that point, because in the Sumas case the American regulatory authority had already approved the generation facility in Washington State on, according to the court, much the same record, but, says the Federal Court of Appeal, that was their view under their mandate of public interest.  The National Energy Board's view under its statutory mandate looked at slightly different considerations and might come to a different answer, and, indeed, did come to a different answer.


So those are all cases which I would submit stand for the proposition that a public interest jurisdiction gives the Board the power and the duty to look at connected matters, closely connected matters, when it comes to environmental review.


You will notice that I have not yet talked about cumulative effects assessment.  None of those cases directly talk about cumulative effects, and I will take you to a couple of others that address cumulative effects in a moment.


I would also point out that not only is the GEC not subject to environmental assessment, it's as Mr. Manning described, an environmental screening process in which they self-assess and the Minister says, Well, I'm not going to order an individual environmental assessment.  


The other part of this triangle, if you like, the close-down of Lambton generating station, there has been no environmental assessment of that, and it's the government's position that there is no need for an environmental assessment of that, that it is entirely exempt from the Act.  


So with respect, this Board is really the only tribunal, at least to date, that has the statutory mandate and the public interest jurisdiction and, I would submit, duty to look at the broader picture.


Now, let me talk about cumulative effects, because that's an alternative way of getting to the same conclusion.  Cumulative effects analysis is most developed, I would submit, in the federal sector, because it forms part of the federal statute, the Canadian Environmental Assessment Act.


I have included a couple of sections from that Act in the book at the next tab, tab 4.  Sorry, that would be ‑‑ yes, tab 4 -- tab 5.


You will recall the evidence of Mr. Wesenger, that when he did his environmental assessment, he looked to the work of the Canadian Environmental Assessment Agency, which is the agency set up under CEAA, the federal act, to administer the Act, and he acknowledged that they were a leader in best practices when it came to the area of cumulative effects assessment.


What the federal act does, and I do recognize and acknowledge that it is its own statutory scheme that can't be imported holus bolus, but there is a conceptual distinction there that you might find helpful.  In section 15 of the Act, it talks about the need to determine the scope of a project.  That is to say, what is the matter that is being looked at here from environmental assessment points of view?  And a Minister or, in some cases, another government authority to referred to as a responsible authority scopes the project, defines what it is that's going to be reviewed.  That is the scope of the project.


Section 16 goes on to talk about scope of the assessment.  Now, here there is no doubt that the project is being assessed.  The project is the pipeline.  However, when it comes to scope of the assessment, the best practices in cumulative assessment require you to go broader than just the project itself, and that becomes evident from looking at the terms of section 16.  16(1):

"Every screening or comprehensive study of a project ..." 


Et cetera, et cetera.

"... shall include a consideration of the following factors:  The environmental effects of the project ..."


This is part (a):

"... including the environmental effects of malfunctions or accidents..." 


I draw your attention to that, because that's something that Mr. Wesenger was not so sure about.

"... that may occur in connection with the project and any cumulative environmental effects that are likely to result from the project in combination with other projects or activities that have been or will be carried out."


And you look at the significance of those effects.  If you just turn the page, I think at the bottom of 16(4) you will see the reference that Mr. Wesenger made in his evidence to emergencies.  There is an exemption for:

"An environmental assessment does not require to consider environmental effects that could result from carrying out projects in response to a national emergency for which special temporary measures are taken under the Emergencies Act."  


I don't think a rupture in the pipeline would qualify as a national emergency, but, in any event, except for national emergencies being taken out, malfunctions are certainly in and cumulative effects are in.


Now, the final two cases that we have in the materials are the friends of The West Country Case, and the Bow Valley case.  They actually reached different conclusions.  In Friends of the West Country it is sent back because the authority that scoped the assessment did the wrong thing, and in Bow Valley ultimately what is done is upheld.  But those two cases between them have the most developed analysis of cumulative impacts assessment or cumulative effects assessment. 


Friends of West Country involved a bridge over navigable waters.  Now, that's the bit that was in federal jurisdiction.  The bridge was connected to a road which was, in turn, to be used for forestry operations.  In that case, as in the Sumas case and National Energy Board case, the Quebec versus National Energy Board, there was, again, an overlapping regime of environmental assessments.  


The Province of Alberta had already pronounced judgment on the logging road in the forestry operations, said, We have no problem with them.  The coast guard is then given the job of assessing the bridge over the water, and then says, Well, we're only going to look at the bridge.  We're not going to look at anything that is connected to the bridge.  


The two sections that I just took you to, section 15 and section 16 were both in play.  It was first argued that they had made a mistake in the way they defined the project, the scope of the project.  That it shouldn't have been just the bridge, it should have been the bridge plus the road, or perhaps the bridge plus the road plus the forestry operations, but that challenge was dismissed.  The Federal Court of Appeal said, and the Federal Court trial division, both of them, actually the Federal Court of 

Appeal makes it most clear.  They said the scope of the project was limited to the bridge, but the scope of the assessment where you apply section 16 was one where the coast guard had arbitrarily limited itself and erred in law in failing to go beyond the bridge itself.  It ought to have looked at cumulative assessment of the effects potentially of the road and how those interacted with the bridge; same with the forestry and how that might interact with the bridge.  The fact that the bridge itself was only a small piece of the puzzle did not take away the tribunal's requirement of looking at what other cumulative impacts there might have been in the area.  


After that, is the Bow Valley case, and it quotes extensively from Friends of West Country.  That is perhaps the last word.  It is a fairly recent case.  


What you have in Bow Valley is you're in the middle of the Banff National Park that is part of the Chateau Lake Louise complex, and there is a specific proposal to build a meeting facility.  Now, the company that does this, I guess it is Canadian Pacific, has some plans to go a bit further.  There is going to be a meeting facility and later, perhaps, there will be another new wing, then there will be a bit here and there all laid out in future plans.  But at the moment, they're going forward to the Parks Authority -- we're only going forward with the meeting facility and its associated support.  The question arises, did they properly scoped the project under section 15, and did they properly carry out a cumulative effects assessment under section 16?  


I am going to ask you to review carefully, though not now, paragraphs 38 to 47 of the case.  It's at that point, after explaining the distinction between scope of the project and scope of the assessment, that you get really the court's most developed exposition of what cumulative effects are about.  The Act is quoted.  I would like you to look at paragraph 40, because that gives the agency definition, the Canadian Environmental Assessment Agency, definition of cumulative effects.  


The Agency has defined cumulative environmental effects as: 

“The effects on the environment over a certain period of time and distance resulting from the effects of a project when combined with those of other past, existing and imminent projects and activities.”  


The court points out it is only likely effects that need to be considered, it's not the far distant speculation.  There is a bit of a grey area around projects that are, perhaps, going to be approved but not yet approved.  The Agency recommends that those be included.  


At paragraph 45, you have a quote from the Friends of West Country case, where Justice Rothstein had previously said: 

“Under section 16, responsible authority is not limited to considering the effects just attached to the project.”  


A little pipeline doesn't have its own air shed.  Rather, the section 16 expressly broadens the consideration beyond the project of scope.  You’ve got to look at sources outside that scope.  


And in paragraph 46, even if the project as scoped has only insignificant effects in and of itself, you've got to look at, is this going to be the straw that broke the camel’s back.  You have to look at the combination with whatever else is out there that is reasonably foreseeable, if you like.  


Paragraph 47, you see the court reaching the conclusion on reviewing the jurisprudence of the area.  It's clear that on the scope of the project it can be narrow.  But the courts have gone further in interpreting cumulative effects provision of the Act, and it is mainly under 16(1)(b) of the Act, where cumulative effects are mentioned, that the courts have required the responsible authority to broaden the scope of its analysis.  


Now, that explains the law very well.  In terms of what happens at the case without taking you to it, I would ask you to look at paragraph 70 and 71.  Because you will see that what was done in this case by CP and approved, I think, by Parks Canada was a far cry from the present case.  They had looked at not just the meeting facility, but they looked at it in the context of all of the things that were planned for the Chateau Lake Louise and at the characteristics of Banff National Park.  They had considered the long-range and short-range impacts, the interplay between all of those.  And the court essentially says, having examined the record, what more could you reasonably have asked of the proponent?  Therefore, this particular cumulative effects assessment was upheld.  


Now, let me conclude by contrasting that with what the applicants did here.  The GEC presented in its report no cumulative effects analysis whatsoever.  There is not a word of it in the original report.  There is belated reference in a couple of interrogatory responses, unsupported by really any analysis, but it really doesn't fix up the basic omission to include cumulative effects at all, as required by the guideline, and as required by best practices in environmental assessment.  


In Union's case, it's not so much the scope of what they looked at, it is the content of how they did it.  They did look, albeit briefly, at the interconnection, at the fact that when you build this pipeline you facilitate the GEC.  The GEC is going to be part of replacing Lambton, so you have the socio-economic effects of the loss of a bunch of jobs.  There is also an assertion that was admitted to be not supported by anything other than taking on faith, that while you get cleaner air as a result.  But there has been no comparison of the effects of Lambton, particularly if retrofitted with clean coal technology, versus the effects of the GEC.  


So when it comes to Union, we would say that the problem isn't so much the scope of what was looked at as the fact they simply didn't did a very good job of what they did look at.  


There was a certain amount of discussion in the evidence with Mr. Wesenger about whether he did more in his report than he reasonably ought to have done.  Let me make a simple comment on that.  


He was thrown a little bit of a life line, if you like, on those issues, given the opportunity to resile from the report and to say, Well, maybe it was just about the maintenance of the pipeline or maybe it was just about the construction phase and maybe I shouldn't have looked at things like the Lambton, even though it is closely connected.  He made a certain number of comments there on the record.  I have tracked them in my written submissions.  


He was very self contradictory, with a great deal of respect for the man.  He admitted in cross-examination to the Society and the Power Workers' Union that he exercised his professional judgment in including those matters, yet in questions subsequently from Board members themselves, he attempted to back off from that.  


The best judge of what he did and how he interpreted his obligation, I would respectfully submit, is the report itself.  I think if you look - I will give you just a couple of page references - at the report itself, it is clear that, in terms of scope, he did look at operation, not just maintenance.  He did look at the longer term and he did look at the wider effect.  He just ended up doing a very minuscule job of it.  


If I can just give you the references to the STANTEC report, page 45, under 8.1, a methodology.  And I did take the Board to this in cross, so I will just read it out briefly without asking you to turn it up.  

“This CEA, cumulative effects assessment, describes the potential cumulative effects of the proposed pipeline in combination with the existing environment and the effects of unrelated projects that may be implemented in future.  

Cumulative effects include temporal and spatial accumulations of change that occur within an area or system due to past, present and future activities.  Change can accumulate within systems in either an additive or interactive manner.”  

     That definition is quite similar to the one that I read you a few minutes ago from the Canadian Environmental Assessment Agency.  It's the step back and take a look at the big picture approach.


Under 8.2, same page, the study area, it looked at pipeline construction and operation activities.  On the next page, for temporal, you will see he actually included three separate time periods.  He looked at -- and this is in 8.2.2 under "temporal": 

"The project schedule identifies three key milestone activities, including technical design, EA and technical design in 2005, construction 2006, operation 2006 through 2056."  


So he is looking at a 50-year time span here.  This is not just construction.  He is looking at the whole lifespan of the pipeline.  Then he says 50 years of pipeline operation is used as an assumption for the purpose of this, although the pipeline may be operational beyond that, and so developed the three separate scenarios.  


He then says he's not going to look at accidental and emergency events.  I'm not sure that that represents best practice, but moving on from that, under 8.3, for analysis of cumulative effects, again, there are numerous references to the operation of the pipeline.


There is explicit linkage to the Canadian Environmental Assessment Agency and how he has modelled his definition on the Agency's approach.  It is in that context that it's completely rational and completely proper and right within the mainstream of cumulative effects assessment for Mr. Wesenger to go on and say, Well, building this pipeline is integrally connected to opening the GEC and indirectly to the closure of Lambton, so we should be looking at the socio‑economic effects of the closure of Lambton, as well as the bio-physical effects of the substitution of natural gas for coal‑fired generation.


And the concern the Society and the PWU have expressed wit that is not that he looked at the wrong thing.  It's just that he only gave them half.  He didn't support it with anything and, we would respectfully submit, came to the wrong conclusions on that.


Where this leaves the Board, I would respectfully submit, is that you should deny both applications.  These parties can apply again.  They can do a proper job of it.  They can put in a complete environmental assessment that could be tested in whatever manner is appropriate -- thought appropriate by the Board.


It doesn't necessarily stop the GEC.  It just means that things are done properly in the public interest.


Subject to any questions, those are my submissions.


MR. VLAHOS:  Thank you, Mr. Lokan.


QUESTIONS FROM THE BOARD:

MR. QUESNELLE:  Mr. Lokan, just on the comments you were making, actually going right back to your very earliest comment, your opening comments about the work of tribunals these days and how complicated they're getting, I will just use that as kind of a launch in to something you said later on about the coordination of efforts and cited some situations where there needs to be a coordination of efforts, that we don't have a silos effect of each tribunal retesting the same notions, and the test of public interest more specifically. 


Would you see that in -- to delve into these would take a lot of research.  What I'm getting at is:  Is there a parallel in any of the law that you've pointed out in these cases where there is a competing for that jurisdiction of testing the public interest in the environmental realm, in that what we have here in Ontario and what we're working in a coordinated effort ‑‑ I will just put that forward ‑‑ that if the Board is going to attempt to work within its jurisdiction in a coordinated effort with other agencies and authorities to ensure that the whole package is looked at, is there a parallel in any of these cases where that was the issue, where there was -- the National Energy Board, for instance, if it didn't take into consideration the public interest of the enabling cumulative effects, who else was going to do it, or in the situation of the rail scenario that you put forward, who else was going to take a look at that?


What I'm getting at is:  Was there the potential for a coordinated effort in a lot of these cases, or was it left solely to those agencies because they were the only one who were ever going to take a look at it?


MR. LOKAN:  Well, there is a potential for coordinated efforts in the Sumas case, in that although you had differing jurisdictions, Washington State had an authority which had conducted an environmental review and had approved the generation facility.  It's a little difficult to do cross-border coordination, so that might have been a factor in that case.


Another example, which is perhaps interesting, is sometimes the answers to this have to be statutory, because you can't really develop mechanisms between tribunals on the ground to take care of it without statutory change.  


Between the federal jurisdiction and the provincial jurisdiction, obviously the federal government can't pass a law saying, Oh, well, we're going to look at power plants at large, without getting a whole bunch of Quebeckers very upset.  So there you had -- there was really an impossibility of directly having it all sort of scooped up into one ball of wax.


What you can have, and following that case - and that case was a major impetus towards it - is you had some discussions between the provinces and the federal government which resulted in the harmonization accord, and now there are provisions in the Canadian Environmental Assessment Act which speak to harmonized environmental assessment.  So that sort of came to fruition.


You also have practical things that can be done.  In this case, for example, had there been an order for an individual environmental assessment of the GEC, one thing this Board could have done is said, Well, it's clear you don't need a pipeline until the GEC is approved, and we will wait for that GEC approval to come through, and, when it does, we can have our own hearing, and then of course everybody has the record from that proceeding that can be put in before us.  We must look at from our own perspective, from our own statutory point of view, but we don't need to reinvent the wheel.  


In the National Energy Board and Quebec case, they looked prospectively.  They said, We will allow the licence to be granted, but it's conditional on there being environmental assessments of the generating facilities as they're built.  They didn't try to foresee the future.  They just said, We're going to impose this condition to make sure that proper things happen.


So there are practical things that can be done.  The situation that you face, however, is that there has been no environmental assessment of the GEC and there has been no environmental assessment of the Lambton close-down.  So at the moment, it looks like you're the only game in town.  So perhaps you are like the railway case in that respect.


MR. QUESNELLE:  Well, that leads to my next question, then.  You've characterized the process of environmental assessment as being a self-assessment.


I wonder if you could expand on that characterization, in that self-assessment, without application or self-assessment without seeking of any action on the Minister -- like, there is something there.  Maybe you could elaborate as to what your understanding of where the safe -- checks and balances are in that process.


MR. LOKAN:  It would be our respectful submission that there are not a whole lot of checks and balances.  There is a specific regulation, which is included in the materials, which exempts gas‑fired electricity plants from the normal requirements of the Environmental Assessment Act to prepare an individual environmental assessment.


There is a process under that Act whereby a proponent, such as GEC, prepares a proposal and does a screening, or what's referred to as an environmental review report.  They did that.


It is possible for parties to challenge the environmental review report and say, Look, this doesn't do very much.  It doesn't go very far.  It is just their self-assessment.  We think that there are broader issues that should be looked at.  


That did happen in this case.  The Minister may, in her discretion, either allow that or turn it down under that particular scheme.


When the Minister makes that decision -- I'm not suggesting that there was absolutely no review at any time by any government agency.  The Minister did look at those requests and turn them down, but what the Minister is not doing is looking at the whole ball of wax from the point of view of public interest.  Certainly it did not appear to us like there was a coordinated look at the benefits, merits, demerits of closing down Lambton, opening up the GEC, building new gas transmission facilities, et cetera, et cetera, or distribution facilities, et cetera, et cetera.


 So there was some process, but it was not the same as this Board's process as an independent agency with its own statutory mandate to look at the public interest.


MR. QUESNELLE:  Would you see, in the ‑‑ a different flavour of public interest to reduce the regulatory burden for Ontario for all of these things and strike the proper balance of having assessments accomplished?  Would you see that this Board should have, perhaps, a two phase or two part, to be clear here, that would have two different levels of interest?  One where the Minister would, perhaps, order a full environmental assessment, and in which case it would be satisfied that it was happening elsewhere.  Or when the Minister reviewed the situation and decided that it didn't require any bump-up that would be required, that then we kick in and ask that evidence to come here.


MR. LOKAN:  You are flirting a little bit with silos again.  But I would say, if there had been an individual assessment in which there has been a real look at the broader issues, and certainly if the Board's decision followed that, you don't need to have a regime in which you say, Right, we'll just start all over again.  You have that record.  You have those determinations.  


The Board must independently exercise its statutory jurisdiction, but it is not starting from scratch.  


MR. QUESNELLE:  Thank you very much.  That's helpful.  


MR. VLAHOS:  Mr. Lokan, just if you can clarify for me.  Towards the end - and this may be a quote - it does not stop the GEC.  That's what I picked up.  I'm not sure what you're referring to. 


If the Board does not provide the leave to construct applications, doesn't that stop the GEC project?  


MR. LOKAN:  If the grounds for denying the leave to construct application is that there was not a proper environmental assessment, that proper environmental information was not given to the Board, I'm not aware of any rule that this Board has, either statutory or by practice, which says you can't try again with a different information base.  


So I'm saying if you say to them, Look, you really haven't given us enough to do the job that we have to do, it is possible for them to say, Okay, we'll go back to the drawing board.  Let's give you a broader picture and perhaps, on that basis, we can get our approval.  


MR. VLAHOS:  Thank you.  


MR. LOKAN:  It is necessary, of course, to have the pipeline to have a GEC. 


MR. VLAHOS:  That would apply whether it is a GEC pipeline or a Union pipeline, and I think your argument goes to both of them, not just one.


MR. LOKAN:  That's correct.  On the bypass issue we favour Union, but on the second, the environmental issue, we say both assessments were clearly deficient.


MR. VLAHOS:  So you're suggesting that if the Board finds that they have to come back with a more, sort of, wider scope of environmental study, then there is no risk there for the Board to say this it's not in the public interest?  The Board may find that it is not in the public interest. 


MR. LOKAN:  The Board may find that at the end of the day, absolutely. 


MR. VLAHOS:  That's the risk that the GEC will have to face, in terms of proceeding with building the plant.


MR. LOKAN:  Yes, but I don't think they're going to build the plant until they have the regulatory approvals in place that they need.  To be practical, if there is a Board decision which says there are unanswered environmental questions, practically speaking, I would think that the GEC would want that resolved before the shovels hit the ground. 


MR. VLAHOS:  Right.  So the effect of that, what you're suggesting, is that at a minimum a delay, in terms of the construction of the project. 


MR. LOKAN:  It might slow them down.  Again, from the public interest point of view, I understand that the Board always appreciates it when parties come to the Board with their schedule and with their needs and with their desires, and I also understand that the Board likes to be a very responsive tribunal.  And where it is in a position to do so, to accommodate the business needs of applicants where it can.  


But if the problem is that they came here doing a little shell game, pretending one minute we're looking at the GEC, the next minute we're not.  We're not going to tell you about this, but we'll tell you a little bit about that.  If the problem arises because of the material that is before you, I don't think the Board needs to be concerned with saying, Step back, take a little more time.  These things have a way of working out.  The investors say, Okay, we can wait a little longer.  The government says, We can wait a little longer.  Perhaps deals are adjusted.  Bt they do have a way of working themselves out.


MR. VLAHOS:  Thank you, Mr. Lokan.  Those are all the Board’s questions.  


MR. LOKAN:  Thank you.  


MR. VLAHOS:  Mr. Janigan, are you ready to proceed?  


MR. JANIGAN:  Yes, I am, Mr. Chairman.  


CLOSING ARGUMENT BY MR. JANIGAN: 

MR. JANIGAN:  Thank you very much for the opportunity to present here today.  Our submissions have been structured, as much as possible, to reflect both directionally and, to some extent, the order of the submissions of Ms. Lea on day 6 of this proceeding, appearing at page 109 of the transcript.  


But before responding to Ms. Lea's specific submissions, I would like to put the GEC application in the context by stating the obvious:  That the GEC application is for a leave to construct its own pipeline to connect to Vector.  GEC is not open to, nor has it applied for, a bypass competitive rate.  Union's LTC application, therefore, does not have a customer requesting service.  


Now, first of all, Ms. Lea asked the parties to address what they thought were important public interest factors found in the objectives of the OEB Act, previous Board decisions, Board policy documents and possibly relevant precedents from courts or other regulators with similar economic efficiency mandates.  


With respect to this, VECC makes the following submissions.  Union, at pages 10 to 23 of their pre-filed intervenor evidence, correctly, in our view, cites a number of Board decisions as important precedents to guide the making of the decision in this case.  


We note that these cases are either bypass competitive rate applications, or at least the applicant was open to such a rate.  While we believe that these precedents are pertinent and relevant, we would also like to note two recent applications for physical bypass which are more congruent with the current application by GEC and the competing Union pipeline application.  


These are the 2003 Coral Energy for leave to construct a bypass pipeline to the Brighton Beach power plant, and the 2003 Sithe application for leave to construct a bypass pipeline to serve its Goreway Brampton power plant.  


As the Board is aware, the Coral Energy leave to construct application was withdrawn after negotiations with Union resulted in Coral taking service Union's T1 rate.  Subsequently, changes to the rate caused by the DCC have caused Coral to apply for a new rate for large generators.  And Union, having reviewed the matter, determined that the T1 rate was the appropriate rate.  


The issue of a class rate for generators is something to which I may return in a moment -- or I will return in a moment, I should say.  


The Sithe application was very similar to the current GEC application.  Sithe had concluded that the 315 rate of Enbridge Gas Distribution did not provide the flexibility to operate a generation plant.  For example, no notice service, not subject to overrun provisions.  In Sithe's view, that was the critical factor, not just the somewhat higher cost of taking the 315 rate.  


Enbridge Gas Distribution filed a competing application based on serving Sithe under the 315 rate.  However, like GEC, Sithe had not requested that service, and was solely requesting a physical bypass.  Due in large part to the government's price cap on electricity rates, and subsequently the RPP, Sithe and Enbridge withdrew their leave to construct applications.  


In VECC's view, there are certain conclusions that can be drawn from the history to date.  First and foremost, in all cases, the public interest overrides individual interests, including the economic or other interests of the bypass applicant, and also the interests of the utility shareholder in maintaining the exclusivity of its franchise.  


The public interest is, of course, very broad, and the Board can and should take into account a variety of factors including fairness and equity that have no narrowly-defined definitions.  


Secondly, it's to be noted that postage stamp rates are a well-established principle for all customers of the utility.  Customers taking service from the utility should get rates based on the same characteristics that drive the cost to serve, but are independent of the location within the utility franchise.  


Thirdly, class rate making is the approach adopted and approved by the Board, and classes are based on the characteristics and costs to serve, rather than the customers' type of business or other economic, financial or market considerations.  


In considering these public interest principles in cases involving gas pipeline applications, VECC submits that the Board should be guided by the objects set out in the gas regulation sections of the Act.  We respectfully disagree with GEC and others that suggest that the objects in the electricity regulation sections of the Act should govern in the case of this application.


VECC submits that the OEB Act is, to a large extent, two acts bound together by common sections in relation to administrative law powers and the administration of the Board.  To view this any differently than a generator -- or to put the shoe on the other foot, as it were, a generator or electricity transmitter seeking approval for leave to construct a transmission line should not expect the Board to consider the objectives under the gas section of the Act.


This issue can be confused by the fact that the requirements for leave to construct gas and electricity transmissions are pulled together in later sections of the Act.  We would suggest this is solely for administrative simplicity.


On this point, VECC submits that there should not be any confusion.  The Board is guided in all natural gas matters by the object section in the gas section of the Act and, similarly, in electricity matters, by the objects in the electricity part of the Act.


However, that leaves the difficult task of determining, Where does the public interest lie in this case?  That applies to both GEC's bypass application and Union's competing proposal to serve.


As we noted previously, we know where the public interest does not lie.  It clearly does not lie in necessarily furthering the economic and financial benefit to GEC and its shareholder, or furthering the interests of the Union Gas shareholder and maintaining exclusive franchise rights.


VECC suggests that in the assessment of the public interests, positive and negatives, the following should apply and should be considered:  Any lost opportunity to existing ratepayers from attaching a new customer to share in the existing common costs of Union costs of service.  We note what Union counsel stated in his argument, that LDC customers are entitled to expect a benefit from new loads in the same way they contributed ‑‑ they contributed to system growth when they commenced service from the LDC.


As well, the public interest may lie in the consideration of the protection of existing and future ratepayers, maintaining postage stamp rates and a level playing field across gas customers, class‑base rate-making and the protection of the environment.  Public interest can also consider such public policy matters as energy security for Ontario and greenhouse gas emissions.


The next question that the parties were asked to address was:  What are the public policy concerns raised by GEC building the pipeline as opposed to GEC taking service from Union?


First, I would like to address what will happen if GEC, rather than Union, builds the pipeline.  If GEC builds the pipeline, there will be no financial contribution to the operation of Union's integrated system.  This will not immediately impact Union, as Union will continue to recover its costs from customers, GEC not included.  The amount of the foregone contribution to Union's system, as calculated by Union in the interrogatory of Aiken & Associates No. 2, is 6.222 million on a net present value basis.


With this contribution not foregone, it would lower rates for Union's existing customers.  The Board may take the view that by GEC bypassing, the lost opportunity for existing customers of Union was one factor that deserved consideration in its deliberations on the public interest impact of the decision.


For example, the Board may take the view that the reason that Vector exists ultimately is due to the facilities that Union has developed, because on a high expectancy, as Mr. Birmingham put it, that Union would serve all of the load in its service area and that Union's customers have supported in the rates they have paid these facilities, which include Dawn storage, the Dawn hub, the Dawn‑Trafalgar transmission system and the distribution grid.  Existing customers have paid in rates for the development and operation of these facilities.


Although the record is not clear on this, and certainly it's a matter of belief by GEC, GEC may end up paying less for gas delivery and ancillary services, such as storage, balancing and overrun, than if it took service from Union.


If this is the case, and if T1 would have been the most appropriate service for Union ‑‑ sorry, for GEC under the scenario that Union was providing service to GEC, then GEC would subsequently be paying less for gas service than Union's existing gas‑fired power generation customers were currently served on rates T1, M7, and several others.  


The record indicates that these existing customers, which apparently are 15 private power plants and three OPG plants, have a total capacity of 4,300 megawatts.


The record also indicates that Union has identified some nine generators, T1 and M7 customers, as potential bypass candidates.  Now, how real this potential is depends, to a degree, on the Board's decision on the current application.


Public policy concerns would be raised if, in response to the Board granting GEC's application, some or all of Union's existing power generator customers for whom bypass could be economically feasible applied to the Board to bypass Union's system.  The Board could well be faced with arguments in support of such applications that denial of their applications would constitute discrimination, as they would be financially disadvantaged with respect to GEC and the Ontario electricity market.


But if the Board were to grant such requests for bypass or bypass competitive rates, the Board would be faced with a difficult issue of stranded assets or costs.  I'm not suggesting that these would be insoluble problems in that event, but they certainly would be issues that the Board would have to face.


If the Board were to grant approval to GEC on the basis of a distinction between incremental and existing loads in the instant case, would the Board be able to make the same distinction between new and incremental loads in other cases for other customers?  


Here I'm thinking of the possibilities brought forward during the oral phase of the proceeding.  One scenario discussed was that of a distribution customer or group of customers who were in one utility service area, who were actually closer in proximity to either another utility's existing facilities or a transmission pipeline than they are to the existing facilities of the utility in the service area that they're located.


If it can be shown to be cheaper to bypass, would that be in the public interest?


VECC takes no position with respect to the Walpole Island and environmental issues.  We understand that the Board's position on these issues may ultimately dispose of any recommendations we make in these proceedings, but we do not believe that at this time we could provide value to the Board by speaking to you on these issues.


Now, in the event that the Board chooses to deny the GEC application, the evidence is, as Ms. Lea put it, that there will be little, if any, impact on electricity customers, whether GEC or Union builds the facility.


Regarding the discussion of impact on bidding behaviour in cases where GEC is a price‑setting generator, this could happen on occasion by chance, but in a competitive market where firms do not act as if they were price makers - rather, they act as price takers - competitive firms bidding to supply would maximize profit by bidding their marginal costs.  Any change in fixed costs would not change this.  Further, in a competitive market, GEC would not know when it made its bid whether or not it was the marginal bidder.  


On the issue of the impact of denying GEC's application on GEC's decision to build the generating plant, VECC notes, first of all, that in testimony GEC was careful not to claim that the denial of its application would have the effect of cancelling the project.


Secondly, we would note that the timing of GEC's bid on its RFP, the awarding of the CES to GEC, and GEC's discussions with Union and GEC's letter from Vector regarding negotiations all appeared to countenance some awareness of the precariousness of the position that the project could only go forward on the basis of a build pipeline. 
     Thirdly, the $50.5 million performance bond posted by GEC and the fact that the Board has never granted a physical bypass of a gas LDC, all lead VECC to the conclusion that it is certainly plausible that GEC, as experienced players, acting in a rational fashion, that in preparing its bid on the RFP considered the possibility the plant would be served by Union and reflected that possibility in its successful bid.  

Ms. Lea also suggested that the control of the pipeline itself and the flexibility that it could afford in terms of supply options, commercial arrangement and operations, could be pivotal in GEC's decision of whether or not to build the plant.  VECC's position is that Union's evidence appeared to indicate considerable flexibility with respect to supply options under the T1 service, including access to Vector.  

In respect of the flexibility of the commercial arrangements under GEC's proposal, we would submit that the evidentiary record is, at best, insufficient to make any determination on that point.  

Ms. Lea also asked parties to consider the effect of denying GEC's claim on investment in gas-fired generation in Ontario.  In assessing this issue VECC notes, to the extent that potential investors have been making plans on the assumption that they will be able to physically bypass a gas LDC and who had not considered the viability of their projects should they not be allowed to bypass, there may be, indeed, a chilling effect on investors.  We have no data to show how large a subset of the investment community those investors, who have this belief, may be.  

Ms. Lea also brought up the possibility that denial of 

GEC's application may lead some to conclude that non-utility applications for leave to construct are likely to fail.  Further, removal of physical bypass may compromise the position of large customers who would otherwise be credible bypass candidates.  

In this regard, VECC submits that the consequences of the Board denying GEC's application may depend on the reasons that the Board relies upon for so denying.  For example, if this Board were to apply the three question test in this proceeding, as it has in the past, for example, in the Cardinal case, and the Board were subsequently to deny the application because GEC had not established, on the preponderance of evidence, that it was a credible bypass candidate, then VECC submits that the most likely result of the denial of GEC's proposal would be that non-utility parties will conclude that failure to establish credibility is likely to result in the denial of the application.     

Ms. Lea commented that approving GEC's application may harm the public interest because no other customers would be served by GEC's proposal.  In contrast to Union's proposal which would serve other customers.  

VECC submits that while it is not known if or how many such customers may be served in the service area, to the extent that any would, there could be a duplication of facilities in the future to serve these customers under GEC's proposal that would not be necessary under Union's proposal, insofar as they would be served by Union's pipeline.  This impact may be speculative, but it might be felt in addition to the fact that rates for Union's customers would be higher than otherwise under the GEC's proposal.  

VECC also submits that, should the Board approve GEC's application, limiting the applicability of the decision by relying upon the claim that GEC is an existing -- is not an existing customer and no assets are being stranded may be a difficult limitation to enforce.  VECC cautions that limiting applicability of this decision on new customers may be difficult, insofar as there may be claims by existing generators served by Union that they are being discriminated against.  A competitor of theirs in electricity supply located in Union's service territory has an unfair advantage over them, in terms of being able to avoid any contribution to Union's system costs.  

A further complication, brought out in cross-examination, concerns the hypothetical case of a new development being undertaken in Union's service territory that is cheaper, to be developed with Enbridge facilities.  

How would the Board treat an application by new customers in Union's service area with no assets stranded that wished to connect to Enbridge?  In fact, how would the Board deal with an application for any new load, for example, in Sarnia which is close to the pipeline and wishes to bypass?  What about the circumstances where an existing generator wishes to expand?  

VECC submits that limiting the applicability approach is fraught with complexities that are better dealt with in a forum, such as the Natural Gas Forum, rather than in this proceeding in which no evidence on this issue has been led or tested.  

VECC submits that it is not necessary to throw out the historic approaches to regulation that the Board has used in relation to these matters.  It may be only necessary to make the changes to accommodate the requirements of power generators, either as part of an existing rate class or a special group based on their characteristics to serve.  This is certainly one option open to the Board.  

However, assuming for a moment that we have accorded too much weight to the application of previous Board decisions and historic regulatory principles, how should a regulator go about affecting a change in the approach to bypass or bypass-like circumstances?  

Whatever the desire for change, it must be done in the context of a case in which there is evidence that the non-utility application is in the public interest.  The Board cannot decide a case that is not before it, and must decide in accordance with the preponderance of evidence.  

Counsel for GEC appears to have suggested, at transcript page 35, at least with respect to the issues such as environmental impact or duplication of facilities, that the onus to show that the GEC application is not in the public interest because of potential adverse impacts falls upon the opponents of the project.  VECC must respectfully disagree.  

The onus remains on the applicant to demonstrate that the approval of its project is in the public interest.  Clearly, such demonstration must involve the presentation of a case that compels a conclusion that, notwithstanding the potential lost system benefits that would arise from the connection of the power station to the Union distribution network, there are other overarching public benefits attributable to the construction of the GEC pipeline.  

The difficulty that faces GEC in pursuing this line of attack is the minimal evidentiary record to assist it in showing either a factual or a principled basis for the granting of the application.  First and foremost, there has not been a causal link established between the establishment of the power station and the construction of the pipeline.  Obviously, the power station will require natural gas, but the proposition that the GEC pipeline must follow in lock step with the power station is conjectural, at best.  

Similarly, the evidence of potential economic duress associated with the restriction of GEC to service as a Union customer is speculative.  There are far too few facts known as to how and at what cost GEC will operate its pipeline for adjudication with the Union option is an unconscionable burden.  

Even GEC's most trenchant argument concerning flexibility lacks substantive detail.  And the state of the record at this time appears to indicate a more secure and credible operational environment resides with the connection to the Union system.  

The highest that GEC's economic or operational necessity argument can be put, is that it likely will have a better negotiating position with Union for favourable rates for service if it is granted leave to construct as this time.  VECC doubts that the acquisition of leverage is sufficient to meet public interest test.  

But if the record is deficient in establishing an operational justification, is there a theoretical basis that might assist GEC?  First of all, there is nothing in the evidence that indicates that electricity customers served by power generated by the power station will be paying a higher price or electricity -- higher price or higher electricity bills by the rejection of the GEC pipeline.  There is no element of bad faith or bait and switch associated with the winning bid that gave rise to the pipeline application.  

As the Union intervenor evidence notes, quite clearly the approach of the Board to bypass applications has been to impose a rigorous standard on bypass associated with service to existing and incremental customers.  We have touched upon briefly the fallacy associated with an analysis that equates new services as a tabular raza.


There may be policy reasons to ignore the lost opportunity or system benefits and to, in effect, confer a benefit in the form of a waiver of contribution upon a player who desires direct hook‑up to transmission lines.


But establishing such policy reasons requires evidence that show net public benefits achieved by this change of position.  This would include a realistic appraisal of the value of the lost system benefits and the likely effect upon future behaviour of other or new or existing large-use customers.  Change of this nature is rarely quarantined to a particular application.  As well, the quantification of any positive impact upon electricity customers, possibly by enabling more generation to come on stream, would seem to be an essential requirement.


As GEC's witness Mr. Rosenkranz notes, there is no reason to limit the application of the principle of freedom to connect to specific large-use customers, such as electricity generators.


VECC would suggest that this application does not satisfy the requirements of the old paradigm associated with bypass and offers little in the way of evidence in order to be able to construct a new one.  


Having considered all the evidence in this case, VECC submits the public interest would be best served in the longer term by denying the GEC application and, in the interim, requiring Union Gas to negotiate in good faith a service agreement under the umbrella of the Union T1 rate that recognizes the need for increased flexibility in the terms and conditions of service, as well as being a fair cost-base rate that recognizes the special characteristics of the GEC generating plant; secondly, approval of the Union leave to construct application conditional upon an executed contract with GEC and adherence to the Board's standard conditions of approval; thirdly, directing Union Gas and Enbridge to provide options for a new rate class or amendments to its current rate class, together with their recommendations concerning the same, to address the specific needs of electricity generators.  


VECC suggests that this work get under way straight away and the results provided to the Board's Natural Gas Electricity Interface Review under the Natural Gas Forum, as well as the next rate cases of Union and Enbridge Gas Distribution.


That concludes VECC's submission, Mr. Chair.  We will ‑‑ it will be our intention to claim costs in the context of this proceeding, and we will conform to the Board instructions and directions with respect to same.


MR. VLAHOS:  Thank you, Mr. Janigan.  Did you say that you were informed or not?


MR. JANIGAN:  We will conform.


MR. VLAHOS:  You will conform.  Sorry.


MR. JANIGAN:  Thank you.


MR. VLAHOS:  Mr. Janigan, the Board has no questions.


MR. JANIGAN:  Thank you very much.


MR. VLAHOS:  Thank you very much for being here today.


That seems to conclude, then, today's proceeding for arguments.


I believe we are done with all of the parties that wished to argue orally.  We do expect a couple of more by way of written form, and I believe we have received the written argument by Mr. Aiken; it's with the Board now.  I believe the two applicants would have received those, as well.


So we are going to rise now until Thursday at 9 o'clock to hear reply submissions, first by Union, followed by GEC.


We are adjourned for now.


--- Whereupon the hearing adjourned at 2:45 p.m.
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