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Thursday, December 1, 2005


‑‑‑ Upon commencing at 9:00 a.m.


MR. VLAHOS:  Good morning, everyone.  Good first day of the month.  We are sitting today to hear reply argument, starting with Union and followed by GEC.


REPLY CLOSING ARGUMENT BY MR. CAMERON:

MR. CAMERON:  Thank you, Mr. Chairman.


I'm guessing that I will be less than an hour, and I think if, allowing even for a morning break, Mr. Moran is in the same area or even a bit longer, we should finish this well in time for our lunch break this morning.


Now, members of the Panel, I'm going to structure my reply submissions this way, and I will ask you to ‑‑ I will ask, in advance, that you understand the nature of reply submissions is sometimes in the nature of mop-up or catching comments made by intervenors as they made their arguments, and so it doesn't often have the same flow or logical connectedness that you like to see in argument in‑chief, and I think some of that more topical as opposed to thematic characterization will apply to this reply argument.


I'm going to try to give it some structure.  I'm going to begin by a few introductory comments.  One is summarizing the positions of the intervenors that you've heard on Monday, both orally and in writing, and then as the second component of that introductory session, I would propose to revisit the question of, having heard what the intervenors have said to you, what are your options coming out of this proceeding.


I'm then going to address a half a dozen topics that I've called legal or technical issues that have arisen, such as the definition of "supply" under the Municipal Franchises Act; the issue of the appropriate consultations with Aboriginal peoples; the cumulative effects issues that SEP and the Power Workers' Union raised; and a particular point that pertains to a question from Ms. Chaplin on the duplication of facilities concept.


Then, in the final section of these reply comments, I'm going to revisit the issue of what I will call the public interest evidence that the Board did hear and what it didn't hear with respect to bypass, and in that context I'm going to try to make some submissions on the burden of proof that bring Mr. Moran and I together, at least so that we're using the same language.  We might think that we are dealing with beasts of different sizes, but we'll be trying to call them the same names, I hope, by the time we're finished.


You will have noted, members of the Panel, that Union's application enjoyed almost universal support from the intervenors, with two small exceptions:  One, IGUA's neutrality, of which I will say more later; and the second exception being the two unions who, with respect, had agendas that made their opposition to the project clear from the outset.


Now, in observing that Union's application had such broad support, we recognize that you are not running a popularity contest.  It isn't a question of head counting, of who lines up the most intervenors on their side, but we do believe it is important for you to look at how the intervenors position themselves behind the parties, because they are your constituents.  They are voices of the public interest.


You have a mandate to protect them, and, helpfully, in this case, you did hear from a representative slice of the public interest, and those voices were in support of the Union position.


In fact, five parties represent interests or elements of the public interest - that is, energy consumers large and small, both gas and electricity - and carrying no brief for either Union or GEC.  Those five parties were the Consumers Council of Canada, the Vulnerable Energy Consumers Coalition, the Canadian Manufacturers & Exporters Association, those people represented by Mr. Aiken, and the Federation of Ontario -- of Northern Ontario Municipalities.


These parties have supported the Union project and opposed the GEC project.  You will recollect that in their involvement in the hearing, those parties took non‑partisan positions in their cross‑examinations and typically noted
-- and especially I singled himself out or itself out, Mr. Warren in his comments for the CCC noted that his particular membership, he thought, was the most disinterested because of their roughly equal reliance on gas and electricity energy sources and their genuine interest in knowing which way the pendulum swung, depending on bypass or no bypass, and, yet, having begun with that position of neutrality, CCC came out unequivocally against the GEC application and in favour of Union's application.


You also heard from Enbridge, doubtlessly a less impartial voice, but an important voice in reminding you that your decision has the potential to affect the entire province and that the local distribution companies under your jurisdiction are 100 percent united in their opposition to this application.


GEC's application had no support, period.  Indeed, the Power Workers' Union made the effort to observe that GEC's application was deficient not only on environmental grounds, which was that Power Workers' brief -- odd a brief it might be for a Power Workers' Union to have, but Power Workers went the extra step to note that as a facilities application, per se, independent of its environmental impact, the GEC application failed to show any public interest factors in favour of its application.


I said I would come back to IGUA's neutrality, and the point I was want to make about IGUA's final submission, Mr. Chair and members of the Panel, is not to do with the neutrality itself.  That was explained on the face of the submission.  They are torn within their membership on this point.  


The point I wanted to make was their unambiguous statement that they would consider a decision in this case ‑ and logically that would mean a decision in favour of bypass ‑ to mean that similar rate relief should be available for their other members with similar load characteristics, and especially a notable point when you observe that 13 of the 19 potential bypass applicants on schedule 3 of Union's evidence are on one-year contracts.  


So when Union said in its final argument that parties might not automatically accept -- even if Union urged you to do so, parties might not automatically accept a ring fence around power generators or new power generators or some other subset, and the point we see in IGUA's intervention is that they've not even waited for a decision.  They're already making the point that they would consider this to be a precedent applicable outside the power generation realm.  


I think the countervailing logic of that is that a decision that postage-stamp rates would continue to apply to this facility and power generation facilities until further review by some other forum would be seen by IGUA along the same effect.  That is a continuation of the system under which IGUA has been receiving natural gas distribution rates for the foreseeable past.  


In its argument in-chief, Union suggested that the Board had three options.  One was, say yes to bypass, the other was to say no to bypass, and the third was, if I can put it this way, to "give a pass to bypass".  That is, to deny the GEC application, but without prejudice to another applicant to come in and present the type of evidence that gives you the comfort that all similarly situated end users to that applicant could be treated in the same way as that applicant seeks treatment.  


Virtually all of the intervenors commented on the dearth of evidence as it pertains to the impact on the creation of electrical generation and the price of electricity, or the particular -- those two in general, or the particular evidence as it pertains to the economics of GEC's facilities.  Yet even they, and perhaps because of their observations on the lack of evidence, often said, Don't close the door.  


In other words, just because it didn't happen this time doesn't mean there couldn't be another hearing in which an applicant convinces this Board that there is sufficient reliable policy and expert evidence on the impact of bypass in the electrical sector, that is, LDC bypass in the electrical sector, to give you confidence to make a more generic ruling about the desirability of the availability of bypass in the future.  


In conjunction with an option whereby the Board might decide that this wasn't the hearing in which it was able to either approve GEC's application or make a generic denial of bypass generally, the Board might well wish to provide guidance to future applicants, and to LDCs with whom future applicants will have the option of dealing, as to the factors that likely will bear on current public interest and the points that you would hope to see debated in evidence and argument and in what forum.  I will expand below, but your guidance could include requests for evidence on issues such as the following:  whether bypass would make a difference in attracting power generation capital and facilities.  


Again, at the risk of sounding like a broken record, what Union would have liked to see and what we hope the Board would call for in a future hearing is evidence on that point, not the commentary of lawyers as to what they think might be directionally the effect of these things.


Secondly, approximately how much, if any, difference bypass would make in attracting potential power generation.  Thirdly, whether there would be countervailing problems.  I'm going to give credit and make reference to the argument of Ms. Newland's on this point, because it is an interesting one.  Whether there would be countervailing problems, such as an incentive to locate plants close to transmission lines which might not be the best place for those plants relative to electrical transmission lines or loads.  


Fourthly, what would be the impact on other power generators?  Would the rule apply to all power generators or to just new power generators?  What about power generators who are too distant to take advantage of the rules?  Would they be competitively disadvantaged?  Are there ways to counteract that competitive disadvantage?  These are the various types of sub-questions that would fall under the heading:  What would be the impact on other power generators existing and new? 


Would there be any impact on the price and availability of electricity?  I'm differentiating here from simply the attraction of capital to create electrical generating capacity.  Would the availability of bypass be a substantial enough factor to flow through and have a tangible impact on the price of electricity, such that the exceptional rule being made for electrical generators serves a purpose? 


I say that because the last of the considerations I was going to point to, and hope that you would call for evidence on, is the policy considerations that bear on the resulting impact on gas users.  The first of those sets of factors has to do with whether bypass would create any additional generating capacity, and whether it would -- even if it did, would that extra capacity, by reason of it having been developed by bypass as opposed to some other incentive, have any impact on the price of electricity?  


You want to be able to quantify or come close to quantifying that information, because when you come to the last bullet, which is the impact of all of this on gas users, you will have perhaps a more quantifiable figure.  You heard figures used in this proceeding just as it pertains to Union, though not Enbridge.  They're going to end up wanting to compare those two impacts so that you can look at the public interest on all its dimensions.  


You also, Mr. Chair and members of the Panel, have the choice of the forum in which to consider this type of additional evidence.  Mr. Warren and Ms. Newland made reference to the proceeding ongoing before the NGEIR and its examination of gas distribution tariff issue, relevant to power generators.  Union agrees that if a tariff solution for power generators is needed and can be found, the NGEIR could be a place where that issue is pursued.  However, we note IGUA's final submission in this proceeding and its interest in sharing the benefits of any new rate making structure.  And since many of its members are outside the focus of the NGEIR, the Board might consider it more appropriate to take up this more generic issue in another forum like the NGF or a separate forum established under its aegis.


As noted, you might be able to make some comments on the availability of bypass, physical bypass in this case.  But it is also possible that such comments should be saved for a bypass application hearing in which more evidence on the electrical side can be heard, or again with the more complete review of policy and evidence already having taken place in NGEIF [sic] or some other gathering of the NGF.  


One thing that we submit is clear, given the points we made in our argument in-chief and what followed in the intervenor arguments, is that Union and the intervenors generally were disappointed that this did not become a hearing - and we will allow that it could be that the Board might have been disappointed as well - that this did not become a hearing in which we received meaningful evidence on gas bypass on the electricity industry, both as to the creation of capacity and the pricing of power.  


The next point I would like to address moves into what I've called the technical areas of my argument.  This has to do with a point pertaining to duplication of capacity.  It is a reply point, and it will echo from my original argument.  I don't intend to repeat my original argument on duplication of facilities.  It's just that perhaps because he has had his submissions written out before he heard mine, Mr. Moran rather contradicted what I thought was a fair statement of the evidence when he talked about this point in response to a question from Ms. Chaplin.  


And Ms. Chaplin, as I recollect it, and the reference is in -- I suppose it would be volume 7, but it is lines 36 of the transcript.  Ms. Chaplin asked Mr. Moran to consider the issue of bypass more broadly than the immediate duplication of specific facilities.


Mr. Moran responded, and I'm quoting here from the transcript:

"If Greenfield Energy never existed, the Vector interconnection was planned without any assumption that a large gas user like this would come along and be plunked downright next to -- virtually right beside the Courtright station.  That is not how it was planned.  That is not how Union described it in their evidence.  They said they were looking at it from the context of system stability and system needs, and so on, as part of their integrated system."


Now, I think it is very important, members, that you have reference to the record, and we had thought the evidence of Union was quite clear on this, that what Union said with respect to its Vector interconnection was that one of the very reasons it installed that interconnection was to serve future growth in the Sarnia area.


I will pause while you note this, because it's an important point.  Including specifically growth from the expected power generation replacing Lambton, Union has the capacity at Courtright to serve GEC now, as a result of its Vector interconnection, without any looping or compression on its system or other reinforcement at all.  If Union does not serve GEC, that capacity will not be used, other than for general system support or until the market grows on its own to the level of another 208,000 a day.


I will repeat we agreed this isn't two lines running down Greenfield Road.  This is not a duplication of facilities dedicated to serve GEC, because, as Mr. Moran correctly pointed out, Union was not aware that GEC itself would be the successful bidder when Union took the decision to install its Vector interconnect.


However, though we didn't know their names, Union knew or expected that there would be some successful bidders.  It turned out to be GEC and Invenergy, and Union sized the interconnect correctly.  Union believes that this form of rational system expansion, where you can foresee specific market load in an area and you construct facilities in part -- in part, it was general system support, but you size them -- having the wrenches out and having the torches out, you size the facilities to anticipate that specific growth in that area, even down to type of load, natural gas-fired generating capacity.  


Just because you don't know yet the names of the companies who will win the bids, it's an important part of the way Union should be encouraged to grow its system and, in this case, it worked out ideally, as it should.  The facilities were in place.  The winners were picked.  


Union was there.  Union's talking to Invenergy.  It hasn't had successful discussions with GEC, but, with respect, this is exactly how the system should play out when the utility has the expectation of serving this type of load in its area, exactly how Union's system has always been planned, and that GEC is a perfect fit into facilities that will otherwise not be used if GEC takes its own service.


So if I could address my answer to Ms. Chaplin's question to Mr. Moran, when you look more broadly beyond the simplistic view of duplicated facilities, being two runs lining in parallel down the street, and look more broadly at the way you can get duplication of facilities when a system is growing to anticipate market growth, this creates the type of indirect duplication of facilities that we believe is just as important as the more simplistic type and should be avoided for the same reasons.


A question of uncertain relevance for the Board arises out of Mr. Moran's reference to section 8 of the Municipal Franchises Act and the meaning of the word "supply" therein.  And I say the impact of the question is uncertain, because GEC has applied for a certificate of public convenience and necessity, and so I will say it in normal words, and then in lawyer words.  


The normal words are you don't need to do anything about this issue in this case, because GEC has applied for a certificate of public convenience and necessity, and you could simply acknowledge that and assign someone to the library to see whether you're better prepared in the event the issue actually does arise.


However, we looked at it because it appeared to be an issue that had caught the Board's attention, and the question, of course, is whether the injunction in section 8 of the Municipal Franchises Act, that no person shall construct any works to supply, et cetera, whether in that context "no person" means a person supplying itself and whether the word "supply" itself can bear the meaning of ‑‑ sorry, whether the word "supply" on its own can bear the meaning of a shipper supplying itself.


Now, I will make two observations about this from a question of statutory interpretation.  One is that the Municipal Franchises Act, the draftsperson of this Act knew how to distinguish between a utility and a person.  It knew when it wanted to use one word and the other, it appears, because the word "utility" - no utility shall do this, no person shall grant utility, et cetera - appears throughout the Act, but when we get to section 8, the word isn't:  No utility shall supply any works, et cetera.  It is:  No person shall construct to supply, which, on plain meaning by inference, would lead to the suggestion that it indeed means no person shall supply; that this restriction wasn't just a restriction pertinent to persons intending to operate as utilities or persons existing as utilities.


If I might draw what I hope is a nice parallelism - I don't think Mr. Moran will think it is nice, but it's a parallelism to an argument he made, that when we were looking at the OEB Act, and that statute says that a person can apply, he said it doesn't say an LDC can apply for leave to construct; that a person can apply.  And I think you can turn that argument right around and say, similarly, the Municipal Franchises Act doesn't exclude merely LDCs from applying, but persons from applying.


Now, then there is the meaning of the word "supply".  Mr. Moran said that to him -- I guess I should say to GEC, the word "supply" had its normal meaning, which is to both provide the goods and deliver them.  I did three types of legal review to test that.  One, I ran the word through my own vocabulary and quickly came up with what I thought was a perfectly normal sentence, “I must dig a well to supply my house with drinking water.”  In that sense I think the word "supply" is entirely appropriate, even though I am supplying my own house with drinking water.  


I then did a second and more refined form of legal research.  I Googled "supply myself" and got 97 hits -– sorry, 9700 hits in which the expression "supply myself" was used.  Then I went to GEC's application, and sure enough GEC says on page 4 of 42 of its evidence:  “The pipeline is a key component of the applicant's plans to supply fuel to the Greenfield Electricity Centre.”  


So I think it is fair to say that the word "supply" in 

section 8 of the Municipal Franchises Act can be used in the context of a person supplying himself or itself.  I think that is a perfectly acceptable construction of that word.  And I think, then, when you go over to your mandate to apply - this isn't your enabling legislation but it is legislation that confers on you a jurisdiction - you should apply it in a purposive way.  And it is important, we submit, that this Energy Board have jurisdiction over as many, if not every, hydrocarbon line in this province.  


If I can put it this way, you have at least a good arguable case for the interpretation I've just given you.  We would urge you to adopt that so that you would accept 

jurisdiction over persons supplying natural gas to themselves, and require of them that they obtain a certificate of Public Convenience and Necessity, even if those are facilities that are of a type for which no leave to construct is required.  


I think the way for you to go there is available on logical, simple uses of the words that don't strain them, and that following a purposive interpretation of your statute, you should go there.  


Many of us have seen statutory tribunals stand words on their head to get at jurisdiction, but what I'm saying here is, you have a fairly good, arguable way, using words in their ordinary meaning, to take jurisdiction in this system.  And if you don't take that, you will risk a gap in your jurisdiction that could put important facilities outside your control.  


Now, I make that all again -- I'm not so much arguing with Mr. Moran, because he just raised the point almost as a point of interest.  He is applying for it.  It doesn't have an effect on his application, but I think that it -- in as much it became an item of interest, Union wanted to comment on it.  


I might say, in this context, that in some senses it could be that GEC doesn't have one too few applications -– sorry, one too many applications before you.  That is, it could be it doesn't have a superfluous Certificate of Public Convenience and Necessity application, but perhaps one or two too little applications.  


You will recollect that the description of this facility has, from the Vector pipeline, a tap and then 200 metres of GEC 16-inch pipeline.  There is then a station with a Vector pressure control valve and meter, and then there is the following 1800-odd meters to the plant gate of GEC's pipeline.  


Now, you appear to have Vector as an NEB-regulated pipe, Vector with an NEB-regulated tap and valve, and then 200 metres of pipe that should be Vector NEB-regulated pipe, followed by a NEB-regulated station with a meter and a flow control valve in it, followed by 1800 metres of OEB-regulated, 16-inch pipe.  Or perhaps it is the other way around.  Mr. Rosenkranz, in cross-examination by me, confirmed that the Vector meter and flow control valve served the GEC facility.  


You might then have a situation where, to use the language of section 69, that equipment is part of the proposed hydrocarbon line, that Vector needs a certificate for those facilities from the OEB.  


The next technical point I will mention has to do with the argument of cumulative effects.  I had intended, because he'd been carrying the burden so far, to leave this matter entirely to Mr. Moran, and it could be that he’ll handle it so much more expertly that you can simply draw a line through the pages of the transcript where I have dealt with it and just have reference to his argument, but this is what Union has to say.  I will speak a little bit slowly, because I think getting the distinction between what we, and I think Greenfield, see as the scope of a cumulative affects assessment, getting the difference between that and what SEP and PWU have told you is the scope of the assessment, is important.  And I think it is much more easily understood and assessed by words that describe environmental impacts than by having reference to cases where other regulators have tried to sort out what, in their context, they hope to have jurisdiction over in this context.  


The cumulative effects described in the Board's guidelines are those caused by the accumulation of environmental impacts caused by the addition of impacts on the project in question to the impacts near, in space and time, to other environmental impacts.  For example, noise of the construction of one of these pipelines, GEC's or Union's, might occur in combination with noise from a nearby factory.  You would have two types of environmental impact with potential additive or cumulative effects.  


Where a power plant is enabled to operate as a result of the creation of a pipeline, the environmental impacts of the power plant are not cumulative effects of the environmental impacts caused by the pipeline, excepting only those caused by the possible overlap periods in the construction periods of the two projects.  Once the pipeline is in the ground, it is not having -- I'm going to be categorical just for the sake of illustration -- it is not having any environmental impacts.  


I will insert parenthetically, we know that there is the potential for a pipeline sitting quietly under the ground over a period of time to deteriorate, et cetera.  But generally speaking, such as they could conceivably be cumulative with the environmental impacts occurring during the operation of a power generating plant, in that context the pipeline under the ground is having no environmental impacts.  That is the type of cumulative effects assessment, we respectfully submit, that your guidelines instruct you to undertake.  Is the construction of this -- in the case of a pipeline, is the construction of this pipeline going to cause noise, water run‑off, species degradation, whatever, which, in combination of another factory or project or another undertaking causing environmental impacts close in time and space, will add up to something unacceptable, either unacceptable because it is more and that's too much, or unacceptable because the sum of the two will be greater than their individual parts.


In the case of a compressor station that makes noise, you might have a compressor station, if I can put it this way, in the middle of nowhere, where there would be no need ‑‑ well, there would be a need to conduct a cumulative effects assessment, but there would be no assessment -- there would be no cumulative effects found.  You might have a compressor station going up beside a factory that already has a high noise level, and in cumulation those two effects could cause unacceptable environmental impacts.  And those are the things your guidelines and the Canadian Environmental Assessment Act guidelines ask those responsible for conducting environmental assessments to look at.


Once you go downstream and start looking at the environmental impacts of subsequent uses of products made, et cetera, et cetera, you are outside the guidelines and you are afloat.  To use Mr. Vlahos's question, I believe, to Mr. Lokan, you could be looking down the hydro transmission lines.  You could be looking down into the distribution lines.  You could be looking at the heating of hot water using electricity, or who knows where.  


With respect, your guidelines don't take you there and the law doesn't take you there.


The submissions were made to you by SEP and PWU that somehow their failure to achieve an elevation of the environmental assessment of the facility made it even more incumbent on you, as now the only people who could do the assessment, to undertake one.


That's a nice turn by an advocate for them to take that point.  I would have thought that the message you should get from the Minister's decision is that the people responsible for deciding whether such an elevation should take place looked at the matter and decided it should not.  That is the reason why you can take comfort, not a reason why you should be alarmed at being found the only ones now left to do it.


I'm going to move on out of what I've called my technical discussion to discuss the public interest test and the burden of proof in the case before you.  This is the point on which I was hoping I was going to find some common language with Mr. Moran, or at least a common concept.  We might disagree on what is piled on either side of the scale, but I think if we see the task facing you as something akin to that, stacking factors of public interest on either side of a scale, we might be able to reconcile the case law and Mr. Moran's submissions to you in‑chief as to how it should be interpreted.


You have seen the six competitive bypass rate cases and their references to the special burden on applicants for a competitive bypass rate, the cases in which it is said that physical bypass is the last resort and, thus, subject to an even higher burden.  But you have also heard Mr. Moran talking about having a simple burden of proof to establish that the facilities, for which his client makes application, are in the public interest.


We accept that it is true that in the legal sense there is only one burden that both applicants have, and that is to establish that their applications are in the public interest.


These views can be reconciled.  It is a question of balancing the public interest to see which approach best meets the public interest.


On one side of the scales, you put the public interest in stable and equitable rates for gas users.  You put fair access to the gas distribution system.  You put the development of the system on rational basis -- on a rational basis so that you can serve future loads so that customers have confidence in the system, so that the utility can act and invest with confidence in long‑term planning, and so that you have utility and customer confidence in the future of the system, in the future of stable and fair rates, and in the fairness that future loads will be asked and required to contribute to the system in the same way that existing customers did when they came on the system.


While I am piling issues onto the public interest side that favours Union's application, I would like to make a parenthetical comment.  As it pertains to the LDC and its customers, from the perspective of our current rate levels and the fact that the Board has endorsed postage stamp rates and that that has had an effect on the utility of adding facilities that would otherwise not have been economic on a stand‑alone incremental basis, this has encouraged development of the gas system, but has directionally resulted in higher rates than would have been the case in the absence of postage stamp rates.


If the Board were to come along now and make important changes on rate structures on which we have relied, the Board will have put us in the position where our rates are less competitive than they might have been absent postage stamp rates, and the terms and conditions of the tariff and the way we have been applying them to prevent us from outright negotiating bypass competitive rates with potential customers.


In other words, had we known in the past ‑ and it's been a long past ‑ that matters were going to change, the basis of negotiations with other customers ‑ and you heard from Mr. Dent about how Union has endeavoured to do that on as non‑discriminatory basis as possible ‑ it could have been much different.


Union hasn't had any indication to this time that there was any consideration to so fundamental a change of the rate‑making framework as would be entailed in physical bypass.  All of which is to say that one of the elements on the side of the public interest, just as we would put the interest of GEC itself on its side of the scale as not irrelevant to the public interest.  One of the interests is of Union itself, and its customers, to the extent that they have relied on this in developing rates and in planning facilities on the premise that we had a stable rate structure over many years of repeated endorsement, especially in the bypass competitive rate cases.  Now, on the other side of the scale, you put the public interest in bypass or bypass competitive rates, and as I said, a particular public and subset of the public interest as it is represented by GEC's facilities.  


We believe that when the Board has said in its past cases that there is a special burden on applicants for bypass competitive rates, and in the cases I cited in my argument in-chief with specific reference to the even greater burden for physical bypass, the Board need not see that as some special legal burden, but rather as the Board's recognition that so much rides on the way rates have been made while this system develops.  That to get over that burden, just to put enough factors on its side of the scale, there is going to be, in fact, a very heavy burden.  Not heavy because it's a special, discriminatory or unique burden on the applicant, but heavy because that applicant is trying to unweight so much that is sitting on the other side of the scales.  


Mr. Chairman, you asked what I think is an important question of Ms. Newland, when you said:  What other types of evidence would you hope to see called at the Natural Gas Forum that you didn't receive here?  


When I began the argument, I gave a list of topics that I thought fell into that category.  In this case -- and I think Mr. Scully put it quite well in his submission, when he noted a combination of two factors that resulted in the very thin record of evidence we have in this case.  One being, GEC's preference to keep its commercial information confidential; and the other being GEC's tactical approach to how its application should be positioned before the Board as a simple request that it was entitled to make, based on the existing law.  That the existing law made it a simple choice for GEC to say, the Board has told us bypass is available and so we're here to ask for it.  Thank you.  


So that combination of wanting to keep information confidential on the one hand and the belief that we were -- the Board was already at the stage where bypass was available for the asking, providing that you had a project that was in the public interest, resulted in, as I say, in that very thin framework.  And I think Mr. Scully put it probably even more compactly and elegantly than I just have.  


During his submissions, and in particular in response to a question by Ms. Chaplin about impact on LDCs of bypass, Mr. Moran gave what I thought was completely pure evidence when he said, Well, if you look down to the United States there's lots of bypass there, and it hasn't destroyed the LDCs, et cetera.  That, with respect, is what would have been usefully debated in evidence.  


Union didn't consider the American experience to be relevant.  The Canadian experience or at least the Ontario experience is what Union spoke to in its evidence.  But if there had been evidence from GEC on why bypass works in the United States, then rest assured there would have been evidence from Union, and perhaps Enbridge and others, on why the experience in the United States is completely irrelevant.  The history and the regulatory regime and other policies in play, the evidence might have satisfied you that it was completely irrelevant.  But we can't, with respect, have Mr. Moran here telling us about the American experience and why you can take comfort in that in 

Ontario, because it wasn't presented as evidence and so there was no opportunity for you to hear from people to explain why that evidence was not a reliable predictor for what would happen in Canada.  


I've been handed ahead of time an American case, and I don't know what use my friend intends to make of it, but since he's speaking last I will simply make the observation that this is exactly where we can -- where you can go wrong; looking at one case from one jurisdiction, not knowing the history of the case or the history of the jurisdiction, or what has happened in other jurisdictions.  Not knowing whether someone cognizant of all of the regulatory law would say, Yes, but this is why that case is inapplicable.


To come back to the evidence you didn't get, GEC, for perhaps good tactical reasons, decided to position itself as a simple stand-alone case.  It didn't try to make the case for others.  As you put it, Chair Vlahos, they were on a mission for themselves and not for their industry.  I think words to that effect.  Or as Mr. Rosenkranz put it, We’re not carrying anybody else’s water.  


You’ve heard it said we're not setting a precedent, because the Board back in 1986 said that this could be done.  I think it has to be seen that allowing the GEC application would be setting a precedent.  When the Board said, We will look at a case when it comes along.  We're open to bypass, but we will look at a case when it comes along.  I think the case in which you say, We've now seen one of these things and we like these six elements of it, and we want to make sure it doesn't have these four elements, and so this is how we will craft it, and this is what tells the world what they need to know about the availability of physical bypass in Ontario; that is the precedent.  That’s what this case would be if this Board made that decision.


So we must quite disagree with the suggestion that the precedent was the EBR0-410/411/412 case where the Board agreed that bypass was possible and that it would look at a given case on its terms.


This case is the precedent and would, if allowed, guide other cases going forward.  And because it is a precedent, we need to think about the points ‑ and I won't repeat them ‑ raised in Union's argument in‑chief about what that will mean.


Another way of putting this is Union sees GEC as one step ahead of itself.  It is acting as if the Board has heard evidence and concluded -- post EBR-0410/411/412, has concluded that bypass of an LDC should be a simple choice.  It should be simply for the customer to say, I see a distribution line.  I see a transmission line.  I choose the transmission line.  And that is the way their application is framed.  We have a choice, just like they have a choice over electricity.  All we have to do is ask.


With respect, they're at least one hearing behind.  They could have either made this the hearing in which they brought before you that evidence of the impact on electricity generation, the impact on electricity prices, et cetera - I've said it already and I won't repeat it - established that it should be a simple matter of choice, and then said, Thank you.  Our choice is bypass, or they wait until somebody else or some generic proceeding has established that.


But with all respect, it is quite a misrepresentation of EBRO-410/411/412, especially given the subsequent six hearings in which bypass was described as so antithetical to all of the rest the way Union was regulated, especially in that context.  No one but GEC has said ‑‑ for good reason, no one has said that this isn't other than, if GEC's relief is granted, a precedent‑setting case.


I'm going to come back to the point that you made in your question to Ms. Newland about what evidence she might have hoped to see in this forum or in another forum if the matter is considered elsewhere.


We described in our evidence the expectation that there would be evidence of one or more economists, financial analysts and energy analysts to talk about three areas:  Impact on generating capacity of LDC bypass; impact on electricity pricing of LDC bypass; and impact of gas cost shifting on the price of electricity and electricity users.


I'm going to offer a little more detail on the types of evidence we think the Board should expect to receive -- should have expected to receive in this hearing, but that is past.  And if matters are going forward, these are our thoughts on the types of issues that will be important to you.


There is the initial question of policy.  You will remember Mr. Birmingham spoke both about a political policy and regulatory policy.  You might be satisfied that you, the Board, have received sufficient direction that there should be more gas‑fired generating capacity in this province.  I think that is -- while it is an item of debate, certain initiatives have been taken along that line.  The particular route that's been taken has been the clean energy supply contract, which is a particular almost utility‑like approach to attract capital by reducing risk.


One thing you would want to know, I think, is whether that is the way the government wants to attract generating capacity.  What impact will this have on merchant-generating capacity?  That is, the introduction of the CES model, what impact will it have on merchant-generating capacity, and is that impact what the government wants?


With respect to the question of whether bypass will result in the creation of more generating capacity, so far we have no evidence on this point.  When I say "bypass", of course I mean LDC bypass.  We have only speculation.  It's not at all clear what conclusion you can draw from what you know now, what with Invenergy going with Union and now Sithe began this case with great gusto, having disappeared and linked up with Enbridge.  Would generators want some bypassing and some not, or would they like one rule for everyone, given that not everyone can locate near load?  Might bypass scare capital away?


In general, the Board should be making -- and always does, but should on this point be making evidence‑based decisions.  This shouldn't be about me offering scenarios or Mr. Moran offering scenarios, or panel members offering scenarios about what might happen in a different situation.


We are talking about the future, and so some assessment must be made.  When Union says, Here's the potential impact on our system of bypass, it's a future‑looking process, but it is based on numbers.  It's based on customers, their loads, their contract lengths, their distances from transmission lines, et cetera.  So it is not just speculative.  It is evidence‑based, and then forward‑looking, given that evidence.


I can't help but draw the analogy to evidence‑based medicine, where you can have an impression, sometimes a strong impression -- sometimes the medical community has been convinced that a certain type of treatment is going to improve a certain type of condition, and then ends up finding out that it worsens the condition and, on investigation, the evidence establishes why.  This is true in economics.  


An economic theory will arise where the parties speculate that turning one dial of the economy one way and another dial of the economy another way should create jobs, and it has the opposite effect, and then when they go to find the evidence, they figure out why.


We submit that absent evidence, this Board is at risk of doing the same thing if it simply goes on a gut feeling that bypass will have one result or another, rather than the kind of evidence that can be gathered either in one of these hearings, more fully fleshed‑out, or in a generic hearing where all sides are heard. 

Then the next point, moving on from impact on electricity generation, is the gas distribution rate a big enough cost factor to make any difference at all in the price at which electricity hits the grid?  Will savings flow through to electricity users, or will they tend more to go into the pockets of the generators?  How often is electricity bid at a generator's marginal rate, and how often is it bid based on the generator's perception of the demand or its perception of the rates that its competitors will be making?  


I will move on to another point, and again it arises out of a question that Ms. Chaplin asked of Mr. Moran.  And you will recollect that in his final argument Mr. Moran referenced a section of EBRO-410/411/412.  He cited it to the Board and Ms. Chaplin made a good shot at citing it back to him.  I will read the extract.  In the transcript it appears at volume 7, page 5, but it is a transcript of paragraph 4-30 of EBRO-410/411/412.  The extract is: 

“The major question that underlies the entire discussion on bypass is how well is regulation working in determining utility prices that are appropriate for the circumstances changing in Ontario?  Bypass, as a circumstance, is economically motivated, and likely unnecessary if rates are properly determined using sound regulatory principles.  The implementation of final transportation rates on the LDC systems is under review by the Board.” 


And Ms. Chaplin, you asked if this statement from 1986 applied in the current circumstances.  Mr. Moran agreed, though what he said after he agreed was:  

“So having been in a position to enter into negotiations with Union and understand how the T1 rate works, clearly, from an economic perspective, Greenfield has chosen to proceed with its own facilities, which would implicitly suggest that the rate structure doesn't work for Greenfield."  


Now, I would have thought there was another answer to that question.  That if it is true - as the Board said in EBRO-410/411/412 - that if you get your rates and tariff right, your bypass problem will be solved.  And if it is true, as Mr. Moran said to your question, Ms. Chaplin, is that still the situation in the current circumstances, I would have thought the answer would be, then let's find that tariff solution for GEC so that they don't have a problem that drives them to a request for bypass.


Just a couple of more points, members of the Panel.  Ms. Newland was just concluding her final argument and, again, members of the Panel, I do listen to your questions as well, but it was another question from Ms. Chaplin that caught my attention here as she was speaking with Ms. Newland.  The question from Ms. Chaplin was:  

“Ms. Newland, I just have a question in one area, and that was the discussion and submissions you made with respect to GEC's threat or potential threat that the plant would not be built if their application was not granted.  I'm wondering what the next step of that argument is.  Are you suggesting that that would have been the threshold they would have to meet?  In other words, that that's the case an applicant such as GEC has to meet, that they would not build the project?”


I'm not going to repeat Ms. Newland's answer, but rather approach that question with this observation that this has become, in some ways, the element of the public interest that is left standing after all of the other elements of GEC's case have dissipated.  The price savings in this particular project appear to flow through to GEC, not to the electricity consumers, without the costing of GEC's facility, it is hard to know whether any other LDC could save money without LDC bypass, so we're really left with a particular plant and the threat it might go if it doesn't get what it wants in this proceeding.  


You've heard us say, and I hope emphatically, because you heard it repeated by a number of the intervenors, that the denial of the GEC line will have nothing to do with whether or not the pipe gets built.  They must, they must have thought this through.  And with greatest respect, they run the risk of insulting the Board in two ways by saying that they have not done so.  One, they ask you to believe an incredible proposition and, two, they came to this Board unprepared to give you the information they had to have known you wanted.  


You were entitled to an answer to a simple question, backed up by financial data, filed in confidence, if appropriate.  If it were established on evidence that gas-fired power generation is only economic with gas bypass, and that the benefit of having this power generation outweighed the harm in the form of increased cost to gas users and unravelling the gas rate-making regime, then that could be the test.  


It strikes us that the first premise is not at all plausible for two reasons.  One, it is contrary to the evidence before you and, secondly, the 15 or, depending on how you count them, 19 power generators served by Union and now Invenergy coming on with Union, and Sithe with Enbridge, it strikes us as implausible that power generation without bypass is uneconomic.  


Secondly, gas transportation costs under the CES type of contract are, in effect, a flow through.  You bid them; they become part of your net revenue requirement.  As long as you bid them correctly, you recover them.  We don't think you would see those numbers.  


The Board had put to it in Mr. Moran's reply argument the most casual, as if it were just a matter of fact, assertion, that if they were denied this facility, they would simply point the OPA to the force majeure provisions of the contract and walk away; which is to say, that the OPA would accept the premise that GEC's contract was only enforceable if GEC got bypass.  That is, Mr. Moran would have you accept the premise that the OPA agrees or that a court would agree that though there is nothing in GEC's bid about bypass, nothing in GEC's contract about bypass, that if they don't get bypass their contract is somehow unenforceable.  If I may say, poppycock.  


No commercial arrangements would have come about in those circumstances.  And I don't think you need to be a lawyer to follow this.  I put the force majeure clauses in my final argument, and this isn't a highly legalistic proposition.


GEC does not need its bypass facility to operate its plant, and economic cost is never a factor in force majeure clauses.  The very nature of a supply contract is to put the supply cost risk on the supplier.


Having said that, we believe you should find this force majeure discussion uncomfortable; that is, GEC convincing you that they can walk away from this province; if you don't give them what they want, that you will be the spoiler.


This Board has a different kind of discretion, a much more upfront type of discretion, when it faces a bypass competitive rate application.  The applicant comes to you and says, Here are my books.  This is how much it costs me to do business.  Information can be filed in confidence.  It doesn't have to be shown to the world, but the books are shown to the Board and the Board is asked to agree that, on those circumstances, it doesn't make sense for the customer to receive gas at the full utility rate.  But you see the books on which the decision is made.


Instead, GEC has made the threat ‑ an implausible threat ‑ and declined to show you the books.  With respect, members of the Panel, they're treating you like poker players in a poker game, where they've got their cards at their chest and they're saying, You don't know what we've got.  Just try us.  


With respect, that is not the way GEC should be treating this Board.  There is a way for parties - it's a well‑travelled way in the bypass competitive rates cases for parties - to make that kind of economic argument, and that's how it should have been made in this case if GEC were going to make the case, at all.


Members of the Panel, my final point has to do with GEC's suggestion that it needs the authorization to have its own pipeline so that it can negotiate fairly with Union.


GEC is concerned that without its own pipeline, there will be no incentive for GEC to negotiate a special rate for GEC or for power generators, generally.


With respect, members of the Panel, I believe the starting point in observing that concern of GEC's is that this Board decides whether power generators should get a special rate.  There are defined parameters then, from that point going forward, as to how Union can negotiate some of its rates.  


You've heard that it does not negotiate T1 firm and that it will negotiate T1 interruptible, subject to certain parameters set out by this Board in Union's tariff, and overlaying on that the principles established by this Board that it will not discriminate between shippers based on their location.


Of all of the things that GEC has to negotiate to set up this power plant, this has to be one of the smaller in number and more defined factors for their negotiations.  It is true that they are dealing with a single-service provider, but in the free market, where they're dealing with multiple service providers, they don't have the constraints of the regulator, both to establish the tariff terms and establish the four points of negotiation, and to oversee the single-service provider and to be a safety net, so to speak, if a deal can't be got and the matter has to be back before the Board.


So you, as you've heard so many times before in so many other contexts, are the surrogate for the competition.  So when GEC is buying its multi‑million-dollar turbines, it deals in an open market, but it is at the mercy of an open market.  It doesn't have safety nets and guidelines and caps and tariffs and things like that.


GEC has already been offered a rate that is lower than that of any other customer on the Union system, as might be expected, because it's going to be our biggest customer.  As you heard, Union hit a barrier when, to go lower, would have been unfair to other shippers similarly situated and would have forced Union to violate either its four tariff‑based limits on negotiation or to have taken us right out of postage stamp rates and into an incremental rate.


Mr. Rosenkranz balked at paying fuel, as you heard, but he's not the first shipper to have done so, and this Board is well familiar with that issue and has established and has recently confirmed the role of fuel in Union's rates.


So having offered GEC the lowest rate on Union's system, but being bound by principles that we believe are the right principles and are defensible principles, we believe that it's appropriate that Union's application be granted, that GEC's be denied, and that the Board have confidence that Union will be able to negotiate with GEC a rate that is fair for GEC in the context of all of Union's other similarly situated customers.


This leaves GEC in the future to work in the forum - through Calpine, it already been done - or on its own behalf coming before this Board for a specific rate or a bypass competitive rate or any other appropriate rate relief.  But we have done everything we can to bring this customer on the system.  We want this customer on the system.  We believe the customer belongs on the system at a rate compatible with those paid by its peers.


Subject to any questions you have, members of the Panel, those are the reply submissions of Union.


MR. VLAHOS:  Thank you very much, Mr. Cameron.  The Board has some questions, Mr. Cameron.


QUESTIONS FROM THE BOARD:

MS. CHAPLIN:  Mr. Cameron, at the beginning of your submissions, I believe you made mention that you were going to address the issue of Aboriginal consultation.  Was I incorrect in that?


MR. CAMERON:  You know, you are correct.  I must have flipped right past that.  I know what the answer is, so I don't even need to turn it up.


Union will negotiate with Walpole Island First Nation and hope to come to an agreement.  As Ms. Land said, Union has excellent relationships with Walpole and fully expects to reach an agreement.


We mentioned in our argument in‑chief, I believe, that with respect to the guidelines, Union already follows those guidelines and intends to continue to do so in the future.  But to the extent the Board is considering adopting them in a formal way, this isn't necessarily so much our brief as our suggestion to the Board that you engage in wider Aboriginal community consultation.


MS. CHAPLIN:  By reference to guidelines, are you speaking about our guidelines about issues of land claims, or the NEB?  You're referring to the NEB guidelines?


MR. CAMERON:  I was making reference to the NEB guidelines. 

MS. CHAPLIN:  You're saying you follow those?  


MR. CAMERON:  We do both, and we meet the intent of the NEB guidelines.  We don't consider ourselves bound by them but it is, in fact, what we do.  


MS. CHAPLIN:  Okay.  


MR. VLAHOS:  Just on that, Mr. Cameron, the specific relief that is being sought by Ms. Land, I'm looking at page 18 if you happen to have the argument.  It is the paragraph labelled as 1.  


MR. CAMERON:  Well, sir, we don't see a need for that condition.  We have always been able to come to agreement.  However, if the Board considers it essential, we could accept it and then, if it doesn't work out, we would just have to come back to you to get some relief from it.  


You will appreciate that it is a rather strict condition that our approval is conditional on us reaching an agreement.  Now, we fully expect to reach an agreement.  For that reason, we don't think the condition is necessary.  If the Board thinks the condition is necessary, we will accept the condition.  But we're just pointing out that we're not sure what that means, because it requires us to reach an agreement.  One never knows whether you can reach an agreement until you have one.  


MR. VLAHOS:  Right.  So in your view, to the extent there is no agreement reached, then the way it will play out is that Union will come before the Board to seek relief from that condition. 


MR. CAMERON:  Yes.  


MR. VLAHOS:  All right.  Thank you.  


Ms. Chaplin.  


MS. CHAPLIN:  Thanks.  Now, just moving on to the comments you made with respect to whether or not we actually had one application too few, with reference to the Vector facilities.


MR. CAMERON:  Yes.  


MS. CHAPLIN:  I wasn't quite sure what your bottom line was, or whether or not you had one.  Is it Union's position that Vector needs some sort of certificate from this Board, or not?  


MR. CAMERON:  I believe the answer is yes, in one of two ways.  Either the Vector line runs from its tap to the control station 200 metres away, in which case it doesn't require any permission from this tribunal, or Vector is operating facilities that serve the GEC plant, remote from its NEB-regulated facilities and as part of a distribution line, in which case it would appear to need a Certificate of Public Convenience and Necessity from this Board.  


MS. CHAPLIN:  So I still sense a bit of ambiguity.  Is it Union's position that it is that latter, that those facilities are services for GEC?  Or are you agnostic on the point? 


MR. CAMERON:  One moment.  It's one or the other, I guess, is one way of putting it.  For some reason GEC has not put -- sorry, Vector has not put its pressure control valve and its meter where they belong, which is up beside their system in their station.  There's lots of land around there, but for some reason they've decided to run the pipe on a straight T and tap across, under the TransCanada lines, and up to a location some 200 meters away, where you then get the equipment that would normally be the flow-control equipment and the metering equipment that would normally be right up at the Vector tap.  


Now, one way of constructing that, and the Board's seen this, is sometimes the transmission line does run a line away from its facility, to perhaps pass a swamp or around a forest or something, to a place where it can put a station, a new station.  And that's all NEB regulated to the handover to the local distribution company.  


Other times, the geography is more accommodating and you can just have all of that equipment stuck beside - and this is the more common approach - all of the equipment stuck right beside and contiguous to, flange by flange, the transmission pipeline and its components.  Then you have a flange which will be defined in a contract as the flange at which the custody transfer takes place, and the jurisdictional line is drawn.  Usually, one side of the flange is NEB and the other side of the flange is OEB.  


Now, for some reason in this case, that didn't happen and you ended up with the station 200 meters away from the tap.  Yet, unlike the normal case of that extension being NEB-regulated, it is regulated by you.  So you are either regulating international transmission facilities subject to the jurisdiction of your being asked to regulate international transmission facilities subject to the jurisdiction of the National Energy Board, or if you want to accept somehow -- as I say it's not -- I think these questions of where jurisdiction begins and ends aren't always black and white.  One might conceive of the OEB jurisdiction commencing at the tap on the Vector line, having a piece of OEB-regulated line come down to the control station and have the control station, which as you heard is owned and operated by Vector.  That is, the working parts of it, the control flow valve and the meter station, it's a Vector meter station.  They want to know how much gas they've delivered.  


So if that's part of the distribution facility -- and as I say, Mr. Rosenkranz, I asked him:  Are these pieces in this station serving the GEC facility?  He said, Yes.  If that's the case, are facilities owned and operated by Vector, supplying gas to GEC?  And if the answer -- sorry, it strikes me the answer is, yes, if you have come at it that way, in which case those facilities require a Certificate of Public Convenience and Necessity.


MS. CHAPLIN:  Okay, thank you.  


MR. VLAHOS:  Mr. Cameron, what are the implications of all of this in this proceeding?  I'm not clear as to what you're suggesting.  What are the implications for this proceeding?


MR. CAMERON:  I'm not sure whether they have to be dealt with in this proceeding.  I raised this issue several weeks ago in cross‑examination and didn't see an application by Vector for a certificate, nor a revision in the facilities for which GEC was applying.


MR. VLAHOS:  All right.  Thank you, sir.


MS. CHAPLIN:  This is my final question.  You referred to a question that I asked Mr. Moran regarding some comments of the Board in the EBRO-410/411/412‑1 decision regarding the likelihood that appropriate rate structures would reduce the economic incentives to bypass.  You suggested an alternative answer, which I assume was an answer you supported, was that what we should do would be to find a tariff solution so that GEC would not be driven to bypass.


I'm wondering, where does the onus lie on that tariff solution?  Is the onus on GEC to be proposing that tariff solution, or is the onus on Union to be proposing that tariff solution?


MR. CAMERON:  As you might have heard in our panel 3, Union has done a lot of work on the T1 rate over the years, including a lot of recent work to make it as attractive as possible to the power generation side of our customer base and including regular consultation at which we have said:  Is there anything else that we can do to make T1 better?


To that extent, Union accepts the responsibility for making sure that its tariff meets its customers' needs, and we're very active at it.


If something is changing now, then it could be that the ability of the Board to gather parties and interests together in forums that allow for exchange in the development of study papers, and whatnot, is a point where the tariff can be moved further along.


Union, you might recollect, got asked the question in the Coral hearing, the Brighton Beach hearing, because that power generation facility, the last, but for the most recent pair -- that power generation facility asked for special rate treatment, and Union was sent away to do its homework, so to speak.  It did its homework.  It filed it with the Board.  


Nothing has happened yet.  No process has yet come by, just as the result of the way the calendar has happened, for that to be fed up.  It could be fed up into the next hearing.  It could be fed up into the Natural Gas Forum to achieve the currency that would get some value out of the work that Union did.  That could result in some further change.


But the short answer to your question is that Union is very active in trying to keep its tariff as current as possible and has been active on this front as recently as the report filed as schedule 3 to our evidence.


MS. CHAPLIN:  Thank you, Mr. Cameron.  Those are my questions.


MR. QUESNELLE:  Mr. Cameron, you touched on something in your response, going back to the Union‑Vector connection that was recently completed, in the context of the expectation, Union's expectation, that it had, at the time of design of that connection.  I wonder if you could elaborate a little bit on that.  I'm just going from recollection, but I don't recall anything in evidence that would suggest that there was a breakdown as to what was for system and what was for future expansion, or anything along that line.  


You were speaking of it notionally this morning, but there isn't a reference back, I think, in the evidence that would actually give a dollar breakdown on that split.


MR. CAMERON:  I think the evidence was that the initial impetus for a Vector interconnection was system support in the Sarnia area.


Having decided that it made sense for that purpose, there was then a second decision:  How big an interconnection?  And when it came to that decision, how big an interconnection, Union was precisely aware of the pending decommissioning of Lambton and the appearance in that area of a substantial volume of natural gas-fired electricity, and so it sized the interconnection so that it could serve that load.


MR. QUESNELLE:  So any magnitude we can think of -- I'm just looking for notional comments here, not an incremental breakdown of one and how it springs to the next, in that you're going to have a connection, and then how large is the connection.  But the concept was there would be one for system support, and then it was strictly the incremental sizing of that, which was the second design consideration for the -- any generation or -- sorry, gas‑fired generation in the area?


MR. CAMERON:  Right.  I would be surprised if the decision‑making was that strictly sequential.


MR. QUESNELLE:  It's important, I think, that ‑‑ it certainly goes to how Union would ‑‑ the weight it puts on that expectation, or the degree of risk of overbuilding without the confirmation of getting all loads in the area.


I suppose the dollars probably aren't as important, in my mind, as the mindset that Union has been operating on in their design practices.


MR. CAMERON:  The reason I mention that, sir, is that the need for system support in the area was, itself, tied to system growth.  We already have a lot of facilities down in that area.


MR. QUESNELLE:  Okay.  All right.


MR. CAMERON:  Then when you look at how much growth, you say, We have an existing market.  It's an expanding industrial market.  You're into the process of sizing it, and you say, And we have this pending natural gas-fired electrical load.


So I can accept your point that one part of the equation - that is, 12-inch, 16-inch, 10-inch, 18-inch - would have been a number that had an input to it that included the natural gas‑fired power generation to go in in that area, but the process itself is more holistic.


For example, the system growth and support generally, putting aside gas‑fired power generation, isn't directed exclusively to particular markets itself.  It is for the support of the Union system, generally.


You heard evidence, for example, that even though we have this Vector interconnect, we also have a TransCanada interconnect right beside it and that we could ‑‑ Vector could shut down, for whatever reason, and we could still serve GEC and the rest of our load in that area, or, vice versa, TransCanada could shut down.


I think, depending on the loads, both could shut down.  I mean, the system is so interconnected there that when you say adding a Vector interconnect is for system growth in the area, you're dealing with an already very integrated system.  It wasn't just the first piece that took us from a stand‑alone piece of pipe in the middle of nowhere to one linked into another pipe.


MR. QUESNELLE:  Okay, thank you. 

MR. VLAHOS:  Mr. Cameron, just a couple of areas.  At the beginning of your argument, or close to the beginning, when you talked about duplication facilities, do you recall that?  What I have in my notes here is that you led me to believe that if the Board were to approve the GEC application, that the Board may be faced with an issue of stranded assets for those assets associated with Union's connection to the Vector pipeline.  That's what I've received from your comments.  Is that possibly a case?  


MR. CAMERON:  Well, sir, I don't think the words "stranded assets" in the way we normally use it would apply in that context.  That's why we've said, this isn't direct duplication of assets, like two pipelines running down the same street.  When you build an integrated system with a certain capacity and a load appears in your area, and you can serve that load without adding any compression or looping, and that load decides instead to make a direct connection to an international line, you have less efficiently used assets, if I can use that expression.  


MR. VLAHOS:  All right.  I think that clarifies it.  It's less efficient use of an asset.


MR. CAMERON:  Yes.  It is a loss of efficiency with a special poignancy when you note the asset was put in place specifically in anticipation. 


MR. VLAHOS:  I should not read the word "stranded" in there anywhere.


MR. CAMERON:  I hope I didn't use that word, and you shouldn't.  


MR. VLAHOS:  Okay, that clarifies.  Thank you.  


MR. CAMERON:  Sorry, if I can just finish?  I was going to say, identifying mere inefficiency from loss of a load that you could serve without any facilities has a special poignancy when the facilities you put in that area and that are going to be made inefficient were put in with the specific purpose, among others, of serving the load that you've lost.  


So we're not at stranded, but it is what I will call an especially pointed type of inefficiency.  


MR. VLAHOS:  In a discussion of the guidelines, just in connection with the position taken by the Society and the Power Workers Union, you talked about the load guidelines that do not take us, the Board, to the use of the fuel, okay.  Do you recall that?  


MR. MORAN:  I missed the first couple of words. 


MR. VLAHOS:  It's when you were discussing the environmental aspects of this application and you spoke how the law and the guidelines do not take us, us being the Board, to the use of the fuel, how the fuel is going to be used.  


MR. CAMERON:  Right. 


MR. VLAHOS:  You recall that part of it?  Do you have any comments?  You were here when Mr. Lokan and Mr. Manning presented their argument, but specifically more to Mr. Lokan's argument where he did present some case law.  I'm wondering whether you had any comments on the case law that he presented to us, dealing with such things as narrow view of jurisdiction -- narrow versus a broader view of a tribunal's jurisdiction, what he termed as the "close connection test".  I just wonder whether you have any comments on that case law that he presented to us.


MR. CAMERON:  I do, Mr. Chairman.  I had hoped that my more general comments would suffice, but I do have more specific comments on the cases.  


I don't think it will take me long to read them, but if you will just allow me a second to organize my papers.  Because when I decided not to refer you to them, I sort of shoved them to the side of my papers.  I had wanted to be ready for that question, in case you asked it.  


MR. VLAHOS:  Well as I understand, Mr. Lokan's argument is that we will err in law if we were to take a narrow view of our jurisdiction.  Your argument is that the law in this province is such that we have to take that narrow view.  So I'm not sure where that leaves us in terms of what the case law would support.  And how relevant is that to the mandate of the Board here, and specifically this Panel's deliberations?  


MR. CAMERON:  My general comment to that would be that the cases cited to you involve circumstances in which the National Energy Board’s or the Railway Commission’s jurisdiction to consider certain affects were under review.  In these cases cited to you, the courts did not instruct the Boards on what matters they must consider.  They were cases in which the Board accepted that you could consider certain environmental impacts.  


You have guidelines that describe what you consider to be cumulative effects.  The law cited by Mr. Lokan doesn't tell you that those are wrong.  It tells you that certain tribunals have been able to have broader enquiries, and that those enquiries have been found to be within the jurisdictions of those tribunals.  That is true of the Sumas Energy, Nakina and Quebec against NEB cases. 


The Friends of the West Country case made no finding at all as to the type of environmental affects that the responsible authority may take into consideration in its cumulative effects guidelines.


So we would say, given the language of the act, the guidelines and the CEAA, and the fact that there has been an assessment of the GEC facility, the Board ought not to consider the operating impacts of the GEC, and in fact that it would not be reasonable to do so.  


This is, of course, acknowledging that this Board can and should consider some cumulative impacts of the type I mentioned early in my argument.  We definitely recognize your jurisdiction to do that.  Cumulative impacts can cause important environmental degradation, and it's appropriate for you to look at them.  But those are the cumulative environmental impacts of activities occurring close in time or place to the particular project you are reviewing, which is quite different from end use considerations.  


MR. VLAHOS:  Thank you, Mr. Cameron.  


Lastly, I recall reading last night at least in one of the intervenors' submissions that counsel made reference to the material that Union Gas has filed, and that material had to do with its study, Union Gas' study dealing with the special rate for customers that would be using gas for generation.  I think that was an appendix to Union's intervenor evidence.  I do recall the comment by the intervenor saying that nobody has challenged that material that's been filed by Union Gas.  What I want to ask you is, what is your understanding of the status of that filing before this Panel?  


MR. CAMERON:  You're not asking me for the history of that piece of paper?  


MR. VLAHOS:  No.  I'm not asking for the history.  I'm asking, in your view, what is the status of that filing with this Panel?  


MR. CAMERON:  I would say it has this status:  It was filed as an example of work that had been done by Union to investigate, at the Board's request, the suitability of a separate rate class for power generators.  


It isn't, I don't think, something this Board would have reference to to decide whether in this hearing there should or shouldn't be a separate rate class for power generators.  It was really to say that, when Union looked at the point, we didn't see the basis for that, and that this was consistent with the regulatory precedents to date.  


I will put it another way.  I think I made another reference to that in final argument, which is that that piece of evidence doesn't support or argue one way or the other to you, but as I said in argument, it warns you of an argument you are about to have if you were to create a special rate class for power generators or allow power generators to bypass.  


MR. VLAHOS:  All right, sir, that does help.  


We are going to break for 20 minutes.  


--- Recess taken at 11:10 a.m. 


‑‑‑ On resuming at 11:30 a.m.


MR. VLAHOS:  Please be seated.  Before we start with Mr. Moran, I just want to comment that one of the benefits of oral argument is that it gives an opportunity to the panel to ask clarification questions.


There is always a risk of counsel perhaps, maybe at times, going beyond sort of the evidence, providing their own evidence.  I'm not suggesting that it is as clear cut as that in this case, but there's always the potential of doing that.  I understand, Mr. Cameron, you had some concerns about Mr. Moran going to a certain extent that gave you some uncomfort.  Mr. Moran may have the same concerns about some of the things you said today.


So I guess the point is that we recognize there is always those risks, but you have to trust the Board that we will give you the according weight that it deserves.


With that, Mr. Moran.


REPLY CLOSING ARGUMENT BY MR. MORAN:

MR. MORAN:  Thank you, Mr. Chair.  I will actually be responding directly to the comment that Mr. Cameron made about my response to a question from Ms. Chaplin.  I think I will be able to give you some satisfaction on that.  


I would like to start with the environmental question first, and then I will move on to the other issues that I would like to reply on.


My starting point is that when you listen to the argument put forward by the Society of Energy Professionals and the Power Workers' Union, it seems to me that what it really boils down to is they're forum shopping, nothing more and nothing less.


They have described the process that GEC had to go through under the Environmental Assessment Act, under the electricity projects regulation and the associated guideline, and they have really attempted to minimize the importance of that process and tried to suggest to you that now that the bump‑up requests have been turned down, that you're the court of last resort.


In my submission, that's simply not how it works.  In my submission, they simply haven't addressed the fundamental jurisdictional problem that they have with their argument.


Now, it is true that you have a guideline for pipeline facilities.  In that guideline, you require applicants to consider certain kinds of impacts associated with the pipeline.  What the Society and the Power Workers' Union want you to do is to expand the scope of the consideration of environmental impacts beyond what you have set out in your guideline.


What they haven't taken into account is that the Ontario Energy Board is an economic regulator.  It's not an environmental regulator.  It is an economic regulator, and you have jurisdiction because of an act called the Ontario Energy Board Act and The Electricity Act, and it sets out the scope of your jurisdiction.


In the context of facilities, it's clear that your jurisdiction is with respect to whether construction should proceed with those facilities, most of the time, because utilities bring those applications forward.  The economic issues are related to rate impacts, what ratepayers have to pay for it, whether they should have to pay for it, whether the facility is needed to serve ratepayers; very good economic issues.  


In the context of non-utility, the scope is a bit narrower, and there are impacts on property, and clearly the Board has jurisdiction when it comes to those property rights, because you have the obligation to approve the form of agreement that's going to be offered to property owners who are going to be affected by the particular facility.


That's really as far as the statute goes, in the context of environmental issues.  Within the scope of that jurisdiction, the guideline, as it currently is structured, fits.  It's focussed on the immediate impacts on the property where the pipeline facility is going to be located.


So, in my submission, it's not a question of whether you're going to err in law by refusing to go beyond that and refusing to take into account the long‑term impacts associated with air emissions from the end use that the gas is being put to.  In fact, I would turn that argument completely around and would say that you will be erring if you do go that way.  You will be going beyond the jurisdiction that, in my submission, the legislature has clearly carved out for this tribunal.  


The issues that they want you to look at are already the responsibility of another Ontario regulator.  The legislature has set up a number of statutes to deal with a number of different things, and Greenfield Energy has to meet all of those regulatory requirements.


When you look at the specific requirements that are established for the purposes of the power station and the associated transmission line, it is important to understand what that process is all about.  There is a piece of legislation, the Environmental Assessment Act, that requires certain kinds of projects to go through an environmental assessment.  Those are all public projects.  


Private projects are only subject to the Act if they're designated by regulation.  The province has passed such a regulation and has designated certain electricity projects by regulation to be subject to the Environmental Assessment Act.


One of those projects, one of the classes of projects, is the one that Greenfield Energy Centre falls into, so now it is subject to the requirements of the Environmental Assessment Act.  And the associated transmission line is also captured by that regulation.  


Then that regulation goes on to say you will be exempt from the requirement to do an environmental assessment, provided that you carry out the kind of study that is established in -- and the regulation specifically references a guideline.


When you go to that guideline, there is an environmental assessment process that's not a whole lot different from the kind of environmental assessment process or environmental review process that you have in your own guideline for pipelines.


Then at the end of the day, despite the fact that the Society of Energy Professionals characterizes this as a "self assessment".  Well, yes, of course, as a start, it is a self-assessment.  I mean, Greenfield Energy Centre, for the purposes of this application, went through a self-assessment of the pipeline and has produced a report, and now you have that report in front of you.


The process is very similar under the Environmental Assessment Act.  A report has been prepared with respect to the environmental impacts associated with the power station and the associated transmission line.


Now, that process then continues.  When the report is finished, it has to be submitted to the Ministry of Environment.  It has to be put on display for public review.  It is circulated to all relevant regulatory agencies on the environmental side, and all of those agencies get to ask questions, review, try to understand all of the impacts, and at the end of the day, the director of environmental assessment and approvals branch gets to say, You have to do some more work, you have to address more issues, or it's fine the way it is.


Then at that point, people who are ‑‑ who still have concerns with the project are able to ask the director to say, Well, notwithstanding this report and everything that's been done, we still think it is not good enough.  We think that this project should go through an environmental assessment under the Environmental Assessment Act.


The director looks at it and determines whether that is necessary, based on the public agency comments and public review comments, and then makes a decision.  In that case, that decision was, We don't think it is necessary.  


Then interested parties have an opportunity to go to the Minister, who administers the Act, to make the same pitch, and, ultimately, in this case, the Minister has determined that there was an extensive review and there are no huge issues outstanding enough to make me, the Minister, decide that this process needs to go any further.


Now, is that the end of it?  Of course not.  Environmental assessment is just the starting point for environmental approvals.  If you're subject to Environmental Assessment Act, you can't get any of your other environmental approvals until you are finished that process.  


So GEC went through that process, and that process finished when the Minister said there's not going to be a bump‑up.  Then that meant that the much more detailed environmental permit work had to be done.


So Greenfield Energy Centre now has to get a certificate of approval to deal with all of the air emissions from its plant, all of the noise emissions from its plant, all of the waste water emissions from its plant, everything that's going to come out of that plant they need to get an approval for.  From a statutory director who is, like you, a tribunal, he's exercising statutory jurisdiction and he’s making a decision on whether or not to grant an approval.  And there are technical requirements that must be met and, if they're met, then the approval is issued.  Just like what you're doing here.  If the requirements that GEC has to meet are met by GEC, then you will give GEC the leave to construct.  


So that's the process that the legislature has set up, and it's farmed out responsibility for these things to a number of different regulators.  Your piece of the action is the pipeline; no more and no less.  


The legislation, the Ontario Energy Board Act, there is nothing in that Act that supports the idea that you can go beyond the pipeline in the manner that is suggested to you by the Society of Energy Professionals or the Power Workers Union.  So at the end of the day, in my submission, there is no jurisdiction for you to engage in the kind of process that the Society and the Power Workers Union want you to engage in.  


They provided you with a number of cases, and those cases really don't assist their case in any particular way.  They basically tell you how other tribunals are able to deal with certain kinds of issues based on their statute.  They don't tell you how you can deal with certain kinds of issues based on your statute.  


Let me start with the Sumas Energy 2 decision, that’s the National Energy Board that is dealing with a leave to construct application.  And the National Energy Board Act contains the jurisdictional scope of that board's jurisdiction.  


In that particular case, the facts aren't even the same.  What was happening in that case was, a power station outside of Canada is being connected -- it is on the end of a wire that is going to come into Canada and bring electricity to some Canadian provinces and then continue to some American states.  It was feeding into the regional grid, in other words.  


The evidence before that board was that there would be impacts on air quality inside Canada as a result of that station located outside Canada.  The NEB dealt with it by turning down the application for leave to construct.  The fact that the power station was subject to American jurisdiction and had been approved by an American regulator is where things differ from what we have here in this situation here in Ontario, because the Canadian government was not the regulator through legislation of the power station.  It was a different government that was the regulator for the power station.  So from the Canadian government perspective, from the Canadian Crown perspective, the Canadian agency was going to deal with Canadian issues.  


Here, in your case, you're an Ontario agency, and there are other Ontario agencies, and the Ontario government has divided up responsibility amongst a number of Ontario agencies.  So it is all being dealt with by the Ontario government, through its legislation, as it has delegated authority to you, to the director under the Environmental Protection Act, to the director under the Ontario Water Resources Acts and so on.  So it is a completely different regulatory set of facts.  So the issue has not arisen here in Ontario the way it arose in the Sumas Energy case.   


The other cases that were put forward were really cases that talked about matters under the Canadian Environmental Assessment Act.  Again, the difference between those cases and what you have is that, projects that are subject to the Canadian Environmental Assessment Act have to take into account cumulative impacts because that's what the statute says.  It's right in the Canadian Environmental Assessment Act.  You were brought to those sections by Mr. Lokan.  


He couldn't bring you to equivalent sections in the Ontario Energy Board Act, because there aren't any.  So what we're talking about is the difference between a guideline that the Board has developed in order to assist it in administering the jurisdiction it actually has under the Ontario Energy Board Act and a federal statute that actually sets out a number of specific things that are actually required to be looked at; two completely different situations.  


So in conclusion on that issue, in my submission, you have the jurisdiction to do what you have described you will do in your guideline, and you don't have the jurisdiction to go beyond that to look at the end use to which the gas will be put.  


It is an easy argument to try to put forward in the 

Greenfield Energy case, because there's a specific piece of pipe that's going to carry gas to a specific user, which will be used for a specific purpose.  But think about how often that kind of situation is actually going to occur.  Most of the time you're going to have utilities coming in with system reinforcements, bringing more gas to everybody and anticipating future growth.  


So from just a purely practical perspective, you couldn't do what the Society is asking you to do, because you won't even know what the end uses are for system expansions and system reinforcements.  That just underlines the fact that that is not the focus of your jurisdiction.  The focus of your jurisdiction is an economic regulatory focus and not an environmental focus, except in the very sort of narrow context as it arises through impacts on properties where facilities are actually going to be located.  Because that is clearly part of your jurisdiction, based on the statute itself, given your jurisdiction over expropriation and easements and the form of agreement and all of that.  There is something to hang that particular component of environmental consideration on.  


The second area I want to touch on, then, is the issue of section 8 of the Municipal Franchises Act.  Maybe it's just a question of clarification.  I want to follow up on the question about, does Vector need a certificate?  


The application before you is one that seeks leave to construct by GEC.  GEC is going to construct all of the pipeline, and it's going to construct the meter station and flow control and all of that, which will be ultimately operated by Vector, but it's all going to be constructed by GEC.  


If you look at the Municipal Franchises Act, section 8, the certificate is required if -- before any person can construct any works.  That's what it says.  It doesn't talk about the operation of any works, it talks about the construction of any works.  That will be for the purpose of supplying natural gas in a municipality and so on.  


Vector is not constructing anything.  GEC proposes to construct the pipeline, and will own and operate all of the pipeline.  Vector obviously needs flow control and a meter, because under the NEB jurisdiction, they have to charge for their services for delivering gas to GEC and they need to be able to meter that and figure out how much GEC has to pay them.  That's all under NEB jurisdiction.  It's got nothing to do with the leave to construct, it’s nothing to do with the MFA either.


Now, as Mr. Cameron has pointed out on the other issue, what does supply mean?  Greenfield Energy Centre, as I indicated in my argument in-chief, has applied for a section 8 certificate.  As I indicated, it's not clear that Greenfield Energy actually needs one, because it's not going to be supplying or delivering gas to anyone else.  It's really proposing to build its own pipeline to bring its own gas to its on plant.  


Ultimately, as I said in-chief, if the Board is of the view that one is needed, well, we have applied for one, and we want one.  


That brings me, then, to I guess the bulk of my submissions in reply to all of arguments that you've heard about why GEC should not be able to construct and operate its own pipeline.


In September of 2004, Greenfield entered into confidential negotiations with Union.  That was evidence that you got from witnesses.  In December of 2004, Greenfield Energy submitted a proposal in the province's RFP process that incorporated a pipeline owned and operated by Greenfield.  That was evidence that you heard from witnesses.


In February of 2005, before winners had been picked in that process, Greenfield Energy retained consultants to carry out the environmental review of the proposed pipeline, which is required to support an application for leave to construct under the Board's guidelines.  That was evidence that you heard from witnesses.


In April of 2005, Greenfield was selected to proceed.  In a competitive process, it won on the basis of being competitive; again, evidence that you heard from witnesses.


In July of 2005, Greenfield filed its application for leave to construct a pipeline, and that's why we're here.


Mr. Chair, I can't say it any plainer than this.  Greenfield wants leave to construct a pipeline, nothing more and nothing less.


Enbridge says this is just about positioning with Union for negotiation purposes.  I'm sorry, Greenfield Energy is here to get a pipeline which it wants to own and operate, for the reasons that were described to you by a witness in front of you on the record, Mr. Rosenkranz.


Now, Union doesn't consider this to be a credible proposal; yet, Union considered the proposal to be credible enough that it filed its own leave to construct application for virtually the same facilities, the same two kilometres of pipeline, and they say their proposal is credible.  


I don't think they can have it both ways.  Either a two-kilometre pipeline is a credible proposal or it's not, and it doesn't depend on who is applying for it.  It depends on what it is, and, in this case, under both proposals, you have one pipeline going directly to Vector for an interconnection, and you have the other pipeline going to Courtright, which is directly connected with Vector and TCPL.  Fundamentally similar facilities.


In the course of all of the arguments that have been presented to you on Monday, there was a long list developed of things that there was no evidence on.  In the intervening time between then and today, Mr. Cameron was able to extend that list and make it even longer.  


Underlying all of this very long list of things for which there is no evidence from GEC is this notion about bypass rates and the problem with changing the rate structure, and maybe there is an explanation for Union's views that there is no evidence.  I think they've simply forgotten that this isn't a rates case, and they keep forgetting that, in fact, this is a pipeline case.  


So all of these things that Union says that GEC should present evidence about has got nothing to do with GEC's application itself.  GEC is here, as Mr. Cameron described it, with a stand‑alone case for a pipeline facility approval, and that's what Greenfield is looking for.


Now, there are a lot of concerns being expressed about what might happen if that approval is granted with respect to Union's ratepayers and all of that, but surely the onus for developing the evidence around that is on the person who says there might be harm.  I can't prove a negative, and if they think there is going to be harm, I would say let them prove it.  If they can't prove it, then the answer ought to be we should be able to go ahead with our proposal.


They keep talking about rates.  This is not a rates case.  If they can create a rates problem with real evidence, then maybe we have got something to talk about, but right now I don't know what that is.  I don't see it on the record, and it is not our issue.  It's their issue, and they should be the one that brings forward their issue.  I assume that's why they intervened, because they had concerns, and if they had those concerns, then they should have brought them forward.


Now, this is the first time that you have to deal with such a facilities case.  Certainly Greenfield fully expects that the Board will take a really good look at it, but that doesn't mean that suddenly, just because it's the first time, that Greenfield Energy has to come in and say, Here's the whole state of the world and all of the things that may or may not happen, and why they won't happen or why they will happen.  That's not Greenfield's role in its application.


Greenfield's obligation, in order to get approval, is to say to you, Here's our proposal.  Here's why we need it.  Here are the impacts that are relevant for you to take into account, and then make argument based on the evidence that's developed on that basis.  And every intervenor -- this was a case that was the subject of public notice, and anybody could have come into this hearing room and presented a case about why it's a bad idea. 


Greenfield Energy is not going to present evidence about why it is a bad idea.  If they think it's a bad idea, let them present the case about why it's a bad idea.  It is just a preposterous assertion that somehow the applicant has to bring all of this evidence in about the stuff that they say makes it a bad idea.  It makes no sense.


So why does GEC need the pipeline?  Based on the evidence presented to you in this case, Greenfield wants this pipeline because it has cost advantages for it, and it has contractual flexibility advantages for it, and it was built into the bid that led to it being selected, and so if Greenfield doesn't get approval, then there are some implications.  And, again, you heard Mr. Wendelgass tell you, in clear terms, that if this approval is not granted, the folks that are involved with this project and its lenders are looking at this as a key issue for the project.  They will have to look at the implications of not getting an approval.  That's not a threat.


When anybody comes forward in front of you, regardless of whether they're an applicant or an intervenor, and they are going to experience some harm as a result of a Board decision, I think they have an obligation to tell you what that harm is, and that's what Greenfield Energy has told you.  There's a potential risk to the project with respect to its cash flow.  


Did we provide you with evidence about the nature of that risk?  Of course Greenfield did.  You heard evidence about the difference in cost and the fact that the lower cost associated with the pipeline operated and owned by Greenfield was built into the bid, and the bid was accepted with that built into it, on those economics.  You heard that evidence.  And you heard the evidence that financing will not proceed until a Board decision comes out.


It's not for Mr. Cameron on behalf of Union, or Ms. Newland on behalf of Enbridge, to talk about what lenders will or will not look at; what risk they should or shouldn't worry about.  It's not their project.  At the end of the day, the lenders will do what they have to do, which is measure the risk, measure the cash flow and the ability for the cash flow to support the lending that is required for this project.


To try to get a handle on the nature of the cost differential ‑- again, the parties, in their argument, seemed to express some confusion on this point.  Greenfield Energy Centre has said that it wants firm transportation.  That is important to a generator.  You heard Mr. Rosenkranz say that.  That was evidence that you heard.  And Union offers firm transportation under T1 tariff.  


So the question is, What would that cost?  I don't think that evidence is particularly controversial.  If you look at the pre-filed evidence, Exhibit B, turn up page 38, table 5 sets out what the annual cost of firm transportation from Dawn to Greenfield would be using Union owned and operated facilities.  And at a 40 percent factor, the total annual cost is eight and a half million dollars, and at a seventy percent factor, the annual total cost is about 9.9 million dollars.  


Now, Union may say, well, maybe it's not eight and a half, maybe it is seven and a half, but that is not the point.  The point is that these are real costs based on a tariff that Union implements, based on its Board-approved tariff.  


So in order to try to demonstrate the cost differential, the challenge was to come up with a similar transportation service from Dawn to GEC under the GEC proposal, and that was the point behind table number 2, which is on page 21 of Exhibit B of the pre-filed evidence.  Sorry, page 22.  Under that scenario, the total annual cost was significantly lower.  So on a straight apples to apples comparison, there's this huge differential between the two proposals, and that is an important differential.  


However, the evidence before you was that there are three different options that would be used by Greenfield with respect to its acquisition of gas and firm transportation from Dawn is only one of them.  Transportation from Michigan and Chicago is another, buying gas from a shipper at the meter is another, there are a number of different options.  


So what happened?  We set up an apples to apples comparison, based on firm transportation from Dawn and what are the comparable costs of those two services.  That's a real problem, because when you compare the Union proposal to the Greenfield proposal, there's a big cost differential.  So what's Union's response?  Well, the first thing they say is, well, firm transportation from Dawn won't work under your proposal, which is interesting.  And when they're asked why, they say, well, nobody's ever requested it.  Okay, well that doesn't sound to me like a reason why it won't work, it just means nobody has ever asked for it.  


Then they say, well the interconnection agreement with 

Vector doesn't obligate firm delivery.  Then they file an undertaking response, but that response doesn't say that the interconnection agreement can't accommodate firm delivery, and it doesn't say that they wouldn't renegotiate an interconnection agreement with Vector and that Vector is unwilling to do that if a customer actually requested the service.  


So in my submission, that just doesn't add up to the conclusion that they wanted you to reach, which is that it can't be done.  It just means that if it is going to be done, there's some changes that are needed in order to make it available.  But as I say, it is only one of three options that Greenfield Energy would have explored.  Let's not forget, this is for gas supply at the end of 2007/2008.  It is not like this has to be set up today.  


You heard from Mr. Hyatt, again evidence before you, there is no operational barriers, with one exception and that happens to be that the bidirectional meter that is in place has a minimum capacity limitation.  A minimum capability, might I add, that is well below GEC's needs, and so it is not actually an issue.  


So all that is left is operational kind of issues, what are the implications for the Dawn hub operation?  What are the costs associated with setting up a firm transportation service coming out of Dawn to go on to Vector?  


Furthermore, again, this is evidence, Union indicated in its interrogatory response at tab 5, interrogatory 16, that it was not unwilling or unable to modify its operations at Dawn for firm transportation.  It would just need time to analyze the impacts, the changes and how to manage it.  That is what it adds up to.  


So you take all of that and it sounds to me like the conclusion that you should be reaching is:  It's possible, there's some details to be worked out, as opposed to the conclusion that Union offered to you I which is, it can't be done.  The evidence doesn't support their conclusion at all.  


That was the first thing they did.  Then the second thing that Union did was, long after Greenfield Energy Centre had put in its bid and got picked in the RFP process, a bid that was based on owning and operating its own pipeline, Union comes along, as you heard, again, this is evidence, and says, Well, actually we can offer you an IT service, interruptible service, that won't get interrupted.  Not only that, it won't get interrupted because we can agree with you that the primary delivery point will be the Vector interconnection.  


So suddenly, delivery to the Vector interconnection will work.  But look at the cost.  It will work, says Union, because we'll build the facilities and you can deliver to the Vector interconnection.  We know you would do that anyway with your proposal, but if you do it with our proposal, it will work now.  It won't work with yours, but it will work with ours.  Same delivery point.  The Vector interconnections for the two proposals are virtually side by side.  


But it doesn't solve the cost differential.  There is a minimum annual revenue requirement, again, you heard that evidence, real evidence, and there is the compressor fuel issue.  So the proposal that Union put forward was one that says, Well, if we own and operate the pipeline down to your plant, the same two kilometres that you want to own and operate, you have to pay compressor fuel.  Although you don't have to do that with yours, we're still a better deal.  It doesn't add up.  


As Union witnesses said and agreed, there's still a multi-million dollar annual difference between the two proposals.  


Against that however, again I reiterate, Greenfield's evidence clearly indicated that it has a number of supply options available.  One of the options that's available is firm, hourly transportation service on Vector, specifically designed for gas-fired generators, a point the Union witnesses did not dispute when invited to do so.  However, again, look at the response that Union provided to that.  They say it won't work.  And then the question is, Well, why won't it work?  Well, because we only have - we, Union - at Dawn, we only have four nomination windows, so that is not enough nomination windows for hourly service.  


So we asked Union to provide in an undertaking whether they have ever accommodated additional nomination windows.  And in undertaking 5.4, they told you:  Yeah, we do.  They describe what they are.  And in Undertaking 5.5 they describe the process that they would have to follow if they were going to be in a position to provide hourly service.  


So again, I don't think that adds up to, it won't work.  I think it adds up to, We've done it before, and we need to do some work to make it work here.  And on that basis, it may well be possible.  It hasn't been ruled out and they're not saying that it can't be done.  


I want to note, in passing, in the natural gas electricity interface review, the Ontario Energy Board Staff report that was released on November 21st, 2005, and it's on the Board's website, there is a recommendation from Board Staff on this issue.  

“Staff recommend that the Board focus the generic proceeding on whether there should be a new rate for generators, which would of course be available to all qualified customers, that would include these features:  A, hourly nominations for distribution storage and transportation; and B, firm, high deliverability services.”


In the report, this is at page 31 of the Staff report, it goes on to describe the hourly nominations.  

“One change in operating practice that would afford generators and other gas users responsible for the deliveries of gas greater operational flexibility would be the introduction of hourly nominations for transportation, distribution, and storage.  Hourly nomination periods would enable these users to reduce their daily imbalances significantly, while providing the operator with more accurate information about the user's gas requirements over the day.”  


Staff agree with the APRO submission that the development of hourly nominations for transportation and storage could encourage development of similar hourly services in major pipelines serving Ontario.  Indeed, as noted in the research on other jurisdictions, Vector Pipeline already offers a firm hourly service.  TransCanada Pipelines Limited has indicated that it is developing hourly services that Ontario customers could use.  However, as noted by APRO, the usefulness of Vector service to Ontario customers is limited without corresponding hourly services for in Ontario distribution, transportation and storage.  This suggests the need for stronger coordination of such offerings.


So at the end of the day, you have evidence before you that clearly says there is an hourly service available on Vector.  You have evidence that says, on the Union end, at Dawn hub, some adjustments will have to be made to accommodate that, and now you have the Board Staff report recommending that that question actually be addressed.


Again, I say this in the context of Greenfield Energy doesn't need gas today or tomorrow.  It needs gas at the end of 2007, early 2008.  It needs to have its pipeline in place and it needs to be able to take advantage of a number of different options, one of which is firm transportation, hourly.


Now, I briefly talked about the evidence that you have about cost differential, despite the assertions to the contrary, looking at, for example, table 2 and table 5 in Exhibit B.  There is additional cost evidence that, again, a lot of the parties just simply seem to have skipped over, and that's the paragraph on page 21 of Exhibit B that follows ‑‑ that precedes table 2. 


That paragraph, at the bottom of page 21 of Exhibit B of the pre-filed evidence says:   

"A summary of the annual cost of the pipeline and associated firm transportation service on the Vector pipeline to transport gas from the Dawn hub is set out in table 2 below.  Note that to the extent that GEC is able to purchase natural gas at the GEC meter from suppliers holding transportation capacity on Vector pipeline, the need to purchase firm transportation service from Dawn will be reduced, which will lower the Vector pipeline cost, the GEC proposal, that is shown in table 2 below."


So not only was there the apples-to-apples comparison, but GEC's evidence clearly uncontradicted before you is that those costs are even lower based on the access to the other options, which is part of why GEC wants this pipeline, because it will have that contractual flexibility when it operates its own pipeline.


Mr. Rosenkranz described all of the options and he said it would be some combination of those options.  Again, I have to reiterate this, that doesn't have to be decided today, because Greenfield Energy does not need gas supply until late 2007/2008 for operational purposes.  It will need some commissioning gas, but it doesn't need operational gas until the end of 2007, early 2008.


Now, the other thing that has to be pointed out is that GEC's gas acquisition arrangements only appear to be a problem for Union if it's GEC that is going to own and operate the last two kilometres of pipeline.  Greenfield's upstream arrangements don't seem to be a problem if Union's going to own and operate it, which strikes me as an entirely self-serving argument.


Regardless of who owns the last two kilometres, GEC is still going to have to acquire gas, and it can't be a concern for one proposal for two kilometres of pipeline and not a concern for the other proposal for the same two kilometres of pipeline.  Again, that just doesn't add up.


So the fact that Union wants to argue to you that GEC's proposal is too undeveloped, Greenfield begs to disagree.  You have a well‑developed proposal in front of you for two kilometres of pipeline to interconnect with the Vector pipeline, with a clear need for upstream gas arrangements to be made.  These are not arrangements that need to be made today.  In fact, if you're looking at something two years down the road in the gas market, why would you make the specific arrangements today?


Again, it is not for Union to say whether we should have conditional agreements or final agreements or agreements conditional on the outcome of this.  Maybe that is what Union does with respect to all of the gas‑fired generating stations that it owns and operates.  But wait a minute.  They don't own and operate any gas‑fired generating stations, so it is not their business.


Greenfield Energy, however, it is their business, and they will make the gas arrangements that they need to make when they need to make them.  Is that a factor for the purposes of deciding whether you should grant approval for two kilometres of pipeline?  No, it's not.


Now I would like to turn to this issue of postage stamp rates.  Point number 1, GEC is not looking for a rate.  It is seeking leave to construct.


Point number 2, if GEC gets leave to construct, there will still be postage stamp rates.


Point number 3, under the T1 tariff, interruptible transportation is a negotiable rate.  Does that mean it is a postage-stamp rate?


Just in passing, firm transportation under the T1 schedule is a negotiable rate, according to the tariff.  Union says it is not.  Interruptible transportation is a negotiable rate, and Union says, yes, it is, and there are some factors that it will take into account.


Union says it applies principles of postage stamp rates when it negotiates interruptible transportation contracts.  And as you heard the evidence from the Union witnesses, they seem to be concerned about certain aspects of competition.  They seem to be concerned about whether peer groups of customers are being treated the same way, which suggests that if you have one peer group of generators which is identified by Union, and then another peer group of fertilizer manufacturers and a third peer group of chemical manufacturers, well, those are three different peer groups.  So do they all get treated differently?  The same with their peer group, but different from the other peer groups?  How does that work?  I don't know how it works.  They couldn't tell you how it works.


When they were asked to produce the information in an interrogatory that would tell you whether, in fact, the rates that they're charging are postage-stamp rates, they said, We don't give out confidential information relating to our customers.  Well, if they're postage-stamp rates, what's the big deal?  Everybody is getting the same deal, so why is it confidential?  


Clearly, if everybody is getting the same rate, there shouldn't have been any reason why Union could not have provided that information.  


Now, Mr. Brown's cross‑examination on this issue, in my submission, clearly establishes that Union's approach on this issue of T1 negotiability and postage stamp rates, it's a complete black box.  Nobody knows where the level playing field that they talked about is even located.  Nobody knows at what altitude the level is even set at.


It is impossible to understand anything about Union's approach to these negotiations when it comes to dealing with a new load.


Now, as I indicated, Union says it wants to make sure that peer groups are dealt with the same way, and we should look at the so‑called gas‑fired generator peer group that they identified.  We have two large generators, TransAlta and Brighton Beach, and two small ones.  And we know that TransAlta and Brighton Beach have T1 contracts with Union.  We don't know what rate they get in those contracts, because although it is a postage-stamp rate, according to Union, it is confidential.  So they can't tell you what this postage-stamp rate is.  


But more importantly, TransAlta and Brighton Beach now have that T1 cost built into their operation.  That's the basis for them going forward.  And they, with those costs built into their operation, are in the process of negotiating a contract with the OPA.  So GEC doesn't belong to that group, because GEC hasn't built T1 costs into its proposal, and those aren't reflected in the contract that it has with the OPA.  


The most startling part, of course, of this postage stamp rate argument is the assertion that was made repeatedly, and again by Mr. Cameron a couple of times today, that Union has offered Greenfield the lowest unitized T1 rate for any customer.  


Well, either it's a postage-stamp rate or it's the lowest of the rates this they do charge, but it can't be the same.  Those two things are not the same thing.  So maybe it's a question of it’s a postage stamp rate that says 48 cents one day for one letter, and 60 cents the next day for another letter, and 32 cents.  I mean, there are a lot of postage stamps and a lot of different prices on postage stamps.  Maybe that's the problem here, we're not talking about the same kind of thing.  


I apologize if I sound a little bit facetious on this point, but the point I want to make is simply this, that the negotiable rate has not been demonstrated to be a postage stamp rate.  So the whole theory of harm to postage stamp rates has not been made out to you by Union.  


Now, I would like to move back to Greenfield's case again, which is based on the fact that Greenfield has a CES contract in which its pipeline costs were factored in.  And it is clear, from the submissions that you heard from a number of parties, Union, Enbridge and others, that perhaps they don't quite understand how the CES contract works.  Maybe because of that, they don't -- it is easy for them to say, Well, you don't have any evidence about the cost impacts associated with not getting an approval in this application.  


The CES contract is a contract for capacity.  It can be described as a contract for differences.  There's a monthly revenue requirement in the contract that is based on certain fixed costs that were bid into the proposal, and it's compared to a monthly revenue associated with that plant that's based on deemed dispatch.  So based on these kinds of costs and so on, you will be deemed to be dispatched a certain number of hours.  So if you end up with higher costs, the number of hours that you will -- because you're going to have to bid it in on an economic basis into the marketplace, the number of hours that you are deemed to have been dispatched will be higher than your actual dispatch hours.  That's the problem that GEC will experience in the context of not being able to get an approval for its own pipeline.  


GEC will end up having to make payments to the OPA instead of getting payments from the OPA, because it won't be able to economically dispatch to match the number of times it's deemed to have been dispatched. 


That's a real problem.  If you want to dress that up in language of special harm or whatever other language that boards have used in the past on other bypass decisions, that's fine.  From GEC's perspective, that is a real problem, and that's why the finance people are not -- are going to wait until they see what the Board's decision is in order to determine whether they should extend financing to the project.  That's the problem that we're dealing with.  You've got that evidence in front of you.  That is real evidence.  


As part of its misunderstanding of this process, Enbridge, for example, says that's not really a big risk for you.  Your big risk is on the commodity side; again, fundamental misunderstanding of the contract.  


The commodity risk -- there is a commodity risk on Greenfield, there is no doubt about it.  But the commodity risk is the variance of gas supply from the Dawn index, not the entire commodity risk.  Greenfield Energy is protected against the commodity risk to the extent of the Dawn index, and it's the variance from that index that constitutes the nature of the risk.  


So there still is on the table -- that's a risk that Greenfield has to take, and that is Greenfield's risk to take with respect to its gas acquisition responsibilities.  If it can't manage its gas acquisition against the Dawn index and ends up paying more money than what the Dawn index would require, that comes out of GEC's pocket.  That's not an issue for you here, because that's got nothing to do with what we're talking about.  


We're talking about the fixed costs associated with the last two kilometres of transportation and how those have been built in, and how low they are based on the ownership by GEC in the context of GEC owning and operating its own pipeline.  


Now, both Union and Enbridge were very willing to give free advice about how to interpret the contract with respect to the force majeure clauses.  They tied this to the suggestion that GEC won't state outright whether it will proceed or not.  The fact is that GEC is not in a position to say to you, We will not proceed if we don't get an approval from you, for a very simple reason.  Greenfield Energy takes its contractual commitments seriously.  And that's the part that is missing from the analysis that was offered to you by Union and Enbridge.  


In the contract, approvals are a force majeure matter.  But in the contract, GEC also has an obligation to mitigate force majeure with commercially reasonable methods.  What that adds up to in the context of a denial by this Board to grant leave to construct remains to be seen.  Greenfield Energy has to take its obligations seriously, has to take all steps that are commercially reasonable, and that will mean that a number of things will have to take place in the aftermath of a denial of approval by this Board.  


It's a very good question to ask, Well, can't you just take T1 service?  Good question.  Is it commercially reasonable to take T1 service if it affects the total cash flow of the facility so that it can't operate on an economic basis?  That is a good question too.  That's why the lenders need to wait and see what the implications are.  


Today, we don't know what T1 service will cost, except for T1 firm transportation.  We know what that will cost, something in the order of eight to nine million dollars a year, against a cost of about two to three million dollars for the GEC proposal.  Is that a serious cash flow impact?  Very good question.  Is this Board going to decide that?  I hope not, because at the end of the day, ultimately, it's not for the Board to interpret the contract and to determine what is or isn't force majeure.  


That is a matter between the parties, based on their contract, and not for the Board to interpret ahead of time on a hypothetical basis in the absence of the kind of information that you would need to have, one of which would be, Well, what is the T1 cost if it's going to be a T1 cost?  You don't know what that is, except at the extreme high end.  And at the end of the day, are you in a position to say that's commercially reasonable?  I'm not sure that that is the case.  


So Greenfield does say to you that we need and we want leave to construct.  There aren't any unacceptable environmental impacts flowing from the pipeline construction or its operation, and there is no harm to ratepayers.


While I'm on the point of harm to ratepayers ‑ again, this is on the list of things about whether there is evidence or not ‑ and leaving aside the issue of whether one can prove a negative, it is important to look at the North American experience with these kinds of facilities.


Now, Mr. Cameron suggested, in response to a question from you, Ms. Chaplin, that I was giving some evidence.  When you asked the question, I had already reviewed a number of American decisions.  So based on those decisions, I was in a position to provide the answer.  


As a follow-up to that, I am now able to give you a representative decision from FERC.  FERC has been approving such facilities for some time.  The matter has gone to the US Supreme Court.  The jurisdiction of FERC is being upheld, and I have provided you with a copy of a decision ‑‑ it is lost in my pile of stuff here.


MR. CAMERON:  Mr. Chairman, I'm going to make a comment on this effort by Mr. Moran to expand on the evidence he gave in his last session and, in particular, object to the way in which he's proposing to use this case.


I don't know if now is the appropriate time to make that objection, or to wait until Mr. Moran has said more about what he thinks its use is.


MR. VLAHOS:  Mr. Moran?


MR. MORAN:  Well, Mr. Chair, I'm not giving evidence.  I'm providing you with a decision from another regulator, nothing more and nothing less.


It will tell you how FERC approaches the question of people building facilities like this one, nothing more and nothing less. 


MR. CAMERON:  Okay.


MR. MORAN:  I have a number of decisions within Canadian jurisdiction that I want to take you to and within the Ontario jurisdiction.


At the end of the day, Mr. Cameron can say all he wants about evidence, but tribunals have actually made decisions and it's always appropriate for people to file decisions and rely on those decisions as part of their argument, and that is what I am doing.


MR. CAMERON:  Having heard this, I would make two comments.  One is if this type of material belonged anywhere in argument, it belonged in Mr. Moran's argument in‑chief so that I could have explored the relevance of these cases, whether they are still standing, whether there are cases to the contrary, whether they are representative of the jurisdiction, et cetera, and tried to deal with them at that time.


Secondly, and more generally, cases from another jurisdiction are not law.  They are evidence.  They are evidence of law in another jurisdiction.  In every tribunal, with respect, including a quasi-judicial tribunal such as this one, evidence of law in another jurisdiction is introduced through a witness with experience and expertise in that jurisdiction and is made available for cross‑examination so that you, the decision-maker, know whether you are getting a representative sampling of the law from that jurisdiction and whether it fairly states the law of that jurisdiction.  


That, as I say, is not some special rule I am proposing for this tribunal.  With respect to FERC decisions, it is a universal rule.


You have doubtless had expert witnesses appear before you and say this is how unbundling happened and FERC -- and this is why it worked for us, and you have seen those witnesses cross‑examined as to why that might or might not be relevant here, and the same on many other points.


I can no more give you a case from the law of France and tell you that that is how matters work in France than Mr. Moran can give you a case from FERC.


We would have benefited from a discussion of how other jurisdictions handle this issue so that we could have seen whether this jurisdiction can adopt some of those principles or benefit from the learning in other jurisdictions.  But with greatest respect, it has to go in through expert evidence, where it can be spoken to as to its fairness and where it can be challenged.


That would apply to evidence from jurisdictions from other provinces in Ontario.  If Alberta has a different approach to that of Ontario, it is extremely unfair to this tribunal simply to receive cases to that effect without an expert on the regulation of natural gas pipelines in Alberta to explain how the law became that way and what its relevance is to Ontario, and then to give the other parties the opportunity to file rebuttal evidence as to why that Alberta law isn't applicable.


All of that would go in through experts in the law of the home jurisdictions, not through Mr. Moran or I, as to that law.  Thank you.


MR. VLAHOS:  Mr. Moran, sorry.  Did you say that this is a follow-up to a question that Ms. Chaplin has asked during your argument in‑chief?


MR. MORAN:  That's right.  


MR. VLAHOS:  And this purports to provide information as to what another jurisdiction might be doing with respect to bypass issues?


MR. MORAN:  Yes.  It confirms the statement that in -- FERC, for example, allows bypass of LDCs by interstate -- by connections to interstate pipelines, and so on, and nothing more than that.  It's in response to arguments from Union, as well, and Enbridge on this point.


MR. VLAHOS:  Mr. Moran, I'm not sure how much time you want to spend on this.


MR. MORAN:  Not very much.


MR. VLAHOS:  Would it be sufficient to say to the Board that the Board needs to know more about how other tribunals may have viewed this matter in a follow-up to the question that you were asked, that the Board is invited to visit the web site of other regulators?


I believe -- Mr. Cameron, I think that is your concern.  Would it be okay with you if Mr. Moran were to list as to what those tribunals may be that may have dealt with this matter?  Would that be a concern to you?


MR. CAMERON:  With respect, Mr. Chair, it very much would.  That is not how you should be receiving evidence of how other jurisdictions handle this matter.


This is a truly fundamental point, and it's a pity Ms. Lea isn't here to assist us with it, but the notion of this Panel hearing evidence in this proceeding, and then closing the record and going on the web, to use the vernacular, to gather further evidence on how matters are done in other jurisdictions would really be quite inappropriate.  It is something I will venture to say, in my capacity counsel to a number of tribunals ‑‑


MR. VLAHOS:  That's fine, Mr. Cameron.  It doesn't stop any of these individuals here sitting on the dais, as part of their education, to always look at websites of other tribunals at any time, not necessarily with respect to this proceeding, but I take your comment.


MR. MORAN:  Mr. Chair, my reason for bringing your attention to any of these is actually for quite a different purpose.  It ties into the fundamental argument, which is that the people who are alleging harm have the onus of demonstrating what that harm is.


It's not for Union to say, without any evidence whatsoever, that the approval of the GEC facilities are going to lead to real harm, and then for them to say ‑‑ then simply just to speculate about what that is.  


The fundamental point that came out of the question from Ms. Chaplin was this, that if there was such harm and evidence of such harm, and Union could marshal that evidence and bring it in and put it in front of you, that would be one thing.  But it's not enough simply to say, Oh, yeah, there's harm, and then at the same time curtail the opportunity to reply to that argument, which is what I'm doing, by saying, Well, wait a minute, not only do they not have any evidence of harm, but, guess what?  Other jurisdictions allow bypass and have policies in place and administer policies on bypass, like this one, and that's all it is.


Is there harm from what?  I'm not going to say that there isn't or ‑‑ is or isn't any harm.  All I'm saying is, guess what?  Other jurisdictions do it.  Then I'm going to argue that ‑‑ and if there had been harm that flows from that for local distribution companies, then Union would have been in a position to figure out what that was and to bring in the evidence of that.


They want to turn it around somehow and make it our obligation to establish the point, and then -- and prevent us from actually addressing the point in any fashion whatsoever. 
     I don't need a witness in order for you to look at a decision which says that FERC has a policy of allowing bypass of LDCs, if there's no anti-competitive problems and no undue discrimination.  That's what the document says and it simply says what FERC does.  


At the end of the day, if that kind of policy, which is what Union is complaining about, will flow from your decision has an impact on Union, Union will have to demonstrate what that impact is with real evidence.  That's all I was going to do, Mr. Chairman 


MR. VLAHOS:  Mr. Moran, what would be sufficient for you to argue that Union has not proved its case if its accusation that it has been harmed -– 


MR. MORAN:  That's exactly where I was heading, sir.  Forget the FERC decision that I’ve put in front of you.  The point is still there to be made, that if there is harm resulting from this kind of bypass, then surely the person who should have brought the evidence in on that harm was Union.  I don't need the FERC case to make that point 


MR. VLAHOS:  Right.  And you made those points right at the beginning of your submissions.  So is there anything further?  


MR. MORAN:  No.  It was just simply to reinforce -- and I wanted to respond to the allegation by Mr. Cameron that somehow I was giving evidence.  I mean, all I was doing was simply reporting on decisions that exist, and here's a copy of a decision. 


MR. VLAHOS:  That’s fine.  It's academic now, so let's move on.  


MR. MORAN:  Now, I said I was going to take you to other jurisdictions in Canada.  Again, I mentioned the Alberta experience in response to Ms. Chaplin's -- you've got two more decisions up there.  But I am not going to get into their -- again, there are decisions that say, Here's how we do it in Alberta.  This is how we deal with these kinds of facilities.  Here is how we deal with bypass rates.  But at the end of the day, my fundamental argument is, the onus is on Union to establish the harm that might flow from that.  


But I do want to deal with what’s happening in Ontario, because the one thing that Mr. Cameron cannot object to is my discussion of what this Board has done under its jurisdiction for electricity and gas.  I don't need a witness to tell this Board what it did in its decisions.  Its decisions are there.  They come from this Board.  They are what they are.  


MR. CAMERON:  On that point, I agree with Mr. Moran. 


MR. MORAN:  I heard him say something a little different earlier, that's fine.  I'm glad he agrees with me on that point. 


MR. CAMERON:  I hope not.  I was talking about other jurisdictions.  We’ve lodged our objection about the lack of evidence and the relevance of the electricity parallel, but in terms of giving this Board its own decisions to consider, I have no objection to that.  


MR. MORAN:  Okay.  


On the electricity side, the Board has clearly dealt with the issue that is now raised in this proceeding, and the Board has clearly looked at the issue of persons constructing their own facilities and making a choice between connecting to an LDC or connecting to the transmission company.  


If you want to cast that in terms of bypass language, if I am a new load in Ontario and I choose to connect to the local distribution company, I have bypassed the transmission company.  Or if I choose to connect to the transmission company, then I've bypassed the local distribution company.  When you put it in terms like that, it doesn't really make sense, because it isn't a question of bypass, it's a question of choice.  Similarly, on the gas side, there are transmission companies and local distribution companies, and the ability to connect to either one of them, and again, it's a choice.  


The use of the word "bypass", the Board rejected that label in the context of the electricity.  They said, That's not bypass.  And the use of the word "bypass" brings in a certain amount of psychological or emotional baggage, that somehow there is a connotation that somebody is trying to avoid doing something that it should do, or trying to get away with something, or trying to cause damage to somebody in some sneaky fashion.  That is not what it's about at all.  It is all about economic efficiency and operational efficiency.  That is what it comes down to.  


If there was a compelling reason for those principles established by the Board in the context of electricity not to apply in the gas side, then, again, I have to say that onus belongs with Union and Enbridge.  


In the absence of any evidence of any compelling reasons why the same kind of choice shouldn't exist on the gas side, then what is the Board to conclude?  In my submission, the Board should be able to conclude that there is no reason why it shouldn't be available in the gas side.  


It's worked fine on the electricity side.  We still have postage-stamp rates on the electricity side.  In fact, the one thing they don't have on the electricity side is negotiable rates.  So I connect to the LDC, or I connect to the transmission company, I pay the rates that apply to the kind of connection that I have.  That's all that's being proposed here.  


Greenfield Energy Centre, if it connects to Vector, will pay Vector rates.  If it connects to Union, it has to pay Union rates.  It will probably still have to pay Vector rates or somebody's rates for the upstream arrangements, but at the end of the day, that is what is on the table.  


The public interest.  Everybody keeps throwing that word around.  What is the public interest?  Again, I would like to start with what happened in the Transmission System Code proceeding.  


In that proceeding, when the issue of what was or was not bypass was being considered, public notice went out to the world, and anybody who wanted to participate in that process was entitled to come in and participate.  And all of the people that came in and participated in that process came in and said, Here's the benefits for us, or here's the harm to us.  They made their submissions and, based on the Board's understanding of the different harms and different benefits of the different competing interests, the Board was able to see, Okay, I got all of these competing interests, and here's where I'm going to strike the balance.  


In my submission, that's all that's meant by acting in the public interest.  You're going to look at a number of competing interests and you're going to measure those competing interests and the competing harms and the competing benefits, and at some point you're going to make a judgment call and say, This is the balance I want to strike in this context.  


In my submission, that's exactly the kind of record you have before you in this proceeding as well.  Greenfield has come in and told you what the benefits are for having its own pipeline.  It's told you what the harm will be, if it doesn't get its pipeline.  Union has come in and talked about what it thinks will be the harm or benefits, as the case may be, depending on which proposal.  The ratepayer groups have come in and said, If they're not forced to take T1 service, we'll lose our cross subsidy from Greenfield.  They characterize that as a harm.  I would characterize that as a benefit rather than a harm, but you've got a sense of the competing interests.  


Union has an interest in this proceeding, which they didn't really talk about very much, but it is kind of obvious what it is.  They want to build a facility and earn a return.  That is what pipeline companies do.  They build facilities and they earn a return.  That's their interest in this.  They're neutral to the postage-stamp rate question, because that's not their issue.  I mean, they wrapped their interest up in the cloak of postage-stamp rates and all of that, but at the end of the day they have some specific interests.  They get fuel that isn't needed.  They get facilities that they can earn a return under their proposal.  And there is nothing wrong with that.  That's a clear economic interest that they have.  


So the question is, well, how do all of these competing harms and benefits weigh -- end up being weighed by the Board?  If Greenfield Energy Centre gets its approval, then clearly Greenfield Energy Centre will have the benefits that flow from having its own pipeline and being able to manage its own gas supply all the way down to the plant gate, and the contractual flexibility to deal with changing conditions in the electricity market over time, and the ability to administer its contract on the basis of the expected return that it would ‑‑ that was built into that contract.


There's been a couple of suggestions from Union, from Enbridge, that what Greenfield is trying to do is somehow increase its return over what it should expect, and the evidence contradicts that very clearly.


The contract is what it is, and that can't be changed at this point, and so is it a question of being able to meet the expected return and to get the project up and running and to avoid the risk of it not getting up and running at a time when Ontario needs new supply.  So those are benefits, and you understand the harm if the approval is not granted.


The harm to Union if they don't build the facilities, well, it's a couple of million dollars worth of facilities and they make a return on that.  That's the harm to them.


Let's look at the benefit or harm to the ratepayer groups.  The way things are structured at the moment under the Union tariff, clearly there is cross-subsidization in the rates.  The large customers are subsidizing everybody, and that's a deliberate policy that the Board has pursued over time.


The question is:  In the context of the proposal that you have in front of them, if Greenfield is not a customer of Union, are ratepayers harmed?  In my submission, they will not.


Right now they are paying the rates that they have to pay based on the current customer base that Union has.  Union certainly expects that there will be load growth and that will continue, presumably.


If GEC didn't exist, ratepayers would continue to pay the rates that they're paying now, subject to any adjustments over time that the Board makes.  That's if GEC never existed.  So they're not harmed if GEC doesn't exist.


If GEC does exist but it has its own pipeline, in my submission, that is an identical situation to the one where GEC doesn't exist at all.  The ratepayers are not harmed at all.  They will continue to pay the rates that they're paying.


So what's at issue is whether there will be a cross-subsidy from GEC to ratepayers if GEC is required to take service from Union.  That's what is at issue.  That is not a harm.  That's a benefit that ratepayers would enjoy, and the person that has to pay for that benefit is Greenfield Energy.  That's a harm to Greenfield Energy.


So that's the conceptual description of the harm versus benefit if Greenfield is forced to become a customer.


What's the size of that harm or benefit?  Well, that depends.  If Greenfield takes firm transportation, then we know that at firm ‑‑ under firm transportation tariff, the cost is somewhere in the order of $8- to $10 million a year compared to 2-1/2 million dollars for the Greenfield proposal.  So that's a big chunk of change.


Based on the allocation methodology that was described to you in the evidence, that flows through to all rate classes.  It's $6.2 million spread out on an annual basis.  So that's for firm transportation and not built into the contract; $6 million difference in the cash flow for the project.  So that's the size of the harm to Greenfield Energy, and it's the size of the benefit to all of the ratepayers that Union has.


However, as Union told you, they came up with a different proposal much later on in the game, long after this ‑‑ after Greenfield put in its bid, long after they were selected to proceed with the power station, and that was an IT proposal, interruptible proposal, which of course is negotiable and, therefore, would be less than the firm transportation.


So the harm under an IT proposal is still multi-million dollars per year for Greenfield, but it is fewer millions of dollars per year for Greenfield if they take interruptible service under that proposal.


The benefit also is smaller.  So things are getting smaller and smaller on both sides, and the question is:  What are you going to do about that?  So at the end of the day, I think what you have to do is you're going to have to weigh all of these relatives harms and benefits and all of that, and then at the end of the day, that is what is going to drive the balance that you want to strike.  What's the risk of going one way versus another?  What's the harm of going one way versus another?


Union wants to add an additional risk to that.  They want to say, Well, if you approve a stand‑alone project, an incremental customer, if you want to approve Greenfield Energy Centre, that somehow that opens up the door to the other customers, the existing customers bailing out on the system.  In my submission, that is a false risk, because it assumes that the Board has no capacity to deal with what are fundamentally distinct fact situations.


Greenfield Energy is a new gas user building new facilities, the same facilities, virtually the same facilities, that Union would have to build in order to service Greenfield.


Mr. Cameron has moved off that this will strand the Vector interconnection that they just built and has now sort of focussed in on, Well, it might mean that it is a little less efficiently used over time.  But at the end of the day, I mean, despite his valiant attempts to bolster the evidentiary record on the Vector interconnection, the evidence that is actually on the record regarding Union's Vector interconnection is pretty straightforward.


I would ask you to turn up Union's interrogatory response to Greenfield Energy at tab 5, number 2, where Union was asked a number of questions about the new connection.  So they told us what the design capacity was for that new interconnection.  They provided a description of the facilities, including the length and diameter, et cetera.  


What they told us, in response to that question was, it's a custody transfer station with maximum inlet pressure and maximum outlet pressure as set out at a capital cost of $3.2 million, with a station directly connecting the Vector pipeline to Union's integrated pipeline system.


Then they were asked what additional annual amount will Union seek to recover in its rates because of this interconnection, and they told us that they ‑‑ they didn't tell us.  They didn't answer that question.  Even though I would have thought that experienced rates applicants, as they are, they would have been able to work out, okay, if this is the capital cost, and it goes into rate base, and this is the depreciation that applies, and this is our return -- I would have thought they could have come up with a number.  It's a simple rate-making question, but they chose not to answer that question.


Then they were asked, Well, how will the costs of this be allocated to Union customers?  Again, I thought that was a pretty basic rate-making question.  You have got rate base.  You want to recover it for ratepayers.  There must be some method that you use for allocating rate base to your customer classes.  They didn't want to tell us that.  


But the reality is that based on their description of the purpose of this facility, it was designed -- as they said, when they began a review of supply routes in Sarnia, in the Sarnia market in 2003, they reached the conclusion that security and diversity of supply to the Sarnia industrial valley would be improved with the addition of a direct interconnect with Vector. 


 So that was their rational in 2003, long before the RFP process was around that led to -- so for Mr. Cameron to go on and say, yes, it was specifically designed with additional capacity for new gas‑fired power generators, how could he know that?  There isn't any evidence to support that, and the timing doesn't support that.


The reality is that this interconnection was designed for system stability in that area.  It might have been sized to accommodate some additional growth in that marketplace, but not in the context of a thousand megawatt gas-fired power generator coming in in that location.  


Given that that was the purpose, then one would have assumed that that facility is there for the benefit of all customers and, therefore, to be allocated to all customers.  So I guess what we're missing, even though this is information that only Union has, what we're missing is a true understanding of the size of this problem that's been described to you that somehow there is a duplication of the Vector interconnection.  


So the public interest, at the end of the day, boils down, as it always does, to competing interests in front of you.  I think you have a good understanding of the competing interests based on the evidentiary record before you, just like the Board had a good understanding of the competing interests before it in the context of the same question on the electricity side.  And the competing interests are no different here than they were there.  At the end of the day, the Board established the policy that it did in the electricity side, and I say you haven't got any compelling reason not to pursue a similar policy in the context of gas for new facilities.  And if there was a compelling reason not to do it, it doesn't lie with GEC to demonstrate that.  It lies with the people who tell you that it shouldn't proceed on that basis.


They didn't bring that evidence in, and they can't now turn around and say that's our problem.  It isn't.  It's their problem.  It's their harm, their issue, their onus to demonstrate that it is real.  And they can't just get on the stand and say, might have a problem with this, might have a problem with customers bailing on us, might have a problem with new customers bypassing.  They can't just come along and speculate about it, they have to come along and build a case and say this is real.  Look what happened.  Everywhere else that it’s been done it hasn’t worked out either, or something along those lines.  I don't know what their case would be.  All I know is they haven't presented it to you.  And if they haven't presented to you a case for your consideration, then they're not entitled to the conclusion that they want you to make, with respect to the concerns that they raise.  


Postage-stamp rates are alive and well on the electricity side.  Distributors are still in business on the electricity side.  Without any evidence to suggest that that wouldn't be the case here as well, well, then there is no compelling reason to say otherwise.  


I want to make a point about -- moving on to a new point, this is this notion of how you deal with your objectives under the statute, because, again, I have to say out of all of the submissions I think the only person who got it right on this issue was Mr. Warren.  And it just isn't possible to interpret the objective sections the way that many parties have asked you to do that.  


I think you have to actually look at the section in order to understand this point.  If you look at section 1 of the Ontario Energy Board Act, section 1 says: 

“The Board in carrying out its responsibilities under this or any other Act in relation to electricity shall be guided by the following objectives.” 


Then there is a list of objectives.  


Then section 2 says, in similar language: 

“The Board in carrying out its responsibilities under this or any other Act in relation to gas shall be guided by the following objectives.”


There is only one thing that those two provisions can stand for, and it's this:  If you're dealing with something in relation to gas, you have to have regard to this list.  It doesn't mean that you can't have regard to anything else, it means that at a minimum you have to have regard to what is on this list.  That's the mandatory component.  


That doesn't mean that you're not entitled to have regard to relevant factors that aren't on this list.  I would hope that none of the parties who are making that argument to you are suggesting that you should ignore things that are relevant to the decision that you have to make just because it's not on this list of mandatory objectives.  


So you're clearly faced with something that's in relation to gas.  It's a gas pipeline.  So clearly you have to have regard to the objectives in section 2, but that does not mean that, as you proceed with your consideration of the gas pipeline facilities application that's before you, that you just pretend that there are no other issues out there that are relevant to your consideration.  


So you are entitled to -- you don't have to, but you are entitled to have regard to the electricity objectives, to the extent that they're relevant.  You are entitled to, you don't have to, have regard to other relevant matters, even if they're not on any of the objective lists.  Because at the end of the day you have to judge this application on its merits, based on the case that was put forward to you.  


You have to have regard to the relevant factors.  You simply cannot say, I know that might be relevant, but it's not on my list under section 2, so I'm not going to look at it.  That is just not open to you.  


So in summary, Greenfield Energy has brought forward a stand-alone application for facilities approval; an application that the Board in 1986 said it would consider on its own merits and that's what we want you to do.  We want you to consider this case on its own merits.  


We have put forward the evidence that supports an approval.  The other parties have suggested that there are other things that might be important for you to look at, but they've chosen not to.  So that's their problem.  It's not up to GEC to make out everybody else’s case.  


We have put our case forward.  Everyone else had an opportunity to put their case forward.  They have done what they have done.  At the end of the day, you've got clear evidence that supports the granting of leave to construct this pipeline.  


If there are other scenarios that come down the road later on along the lines that were suggested by IGUA in its written submission, well, you will have to look at those on their own merits.  If an existing customer says, Hey, you just gave GEC an approval now we want a special bypass rate, I think they're going to have apply for that and you are going to have to consider that on its own merits, based on rate considerations.  We're not looking for a rate; we're just looking for a pipeline.  


The Board can manage this process all the way through.  It has managed it on the electricity side, and Greenfield is fully confident the Board can manage this exercise on the gas side as well, and apply consistent principles across the board.  


Subject to questions, those are my submissions.  


MR. VLAHOS:  Thank you, Mr. Moran.  The Board does have some questions.  


QUESTIONS FROM THE BOARD: 

     MR. QUESNELLE:  Mr. Moran, just to continue on in the area of the comparison to the Transmission System Code that you mentioned and the fact that there hasn't been evidence to the comparison or why there should be or shouldn't be a comparison made.  I just want to get a sense of your expectation of how the Board would consider those areas.  And not agreeing or disagreeing with the amount of evidence that has been brought to this Panel, there is an understanding that the Board -- that is the Board's initiative, it is the Board's policy and codified initiative and what have you, that it certainly will consider the thinking that went behind that in this case.  You're agreeable to that?  


MR. MORAN:  Absolutely.  That is exactly what I was suggesting.  


MR. QUESNELLE:  Okay.  


MR. MORAN:  Not only that, but the additional policy issues that Union says there ought to have been evidence on but chose not to give you evidence on, is already the subject of another process that's underway by the Board, the Natural Gas Forum and the subsequent natural Gas Electricity Interface Review.  


So the fact that the Board is being asked to grant approval for this specific facility does not mean that the Board has to ignore what it's already done on the same policy in the electricity context, and it doesn't mean the Board has to finalize every policy question that might come up under different situations.  That's part of why I say, case by case, on its own merits.  


MR. QUESNELLE:  If I can just pose a bit of a hypothetical to you, recognizing that is sometimes dangerous, but I just want to make a point here.  This isn't going to the merits of this particular case, but just to take this and maybe take it to a bit of an extreme to illustrate the point.  


If, in the absence of existing infrastructure in an area, potential users choose sites based on whatever parameters and whatever business they're in, and then come to the Board for leave to construct and strictly ask that, strictly facility applications that they're making, we're not getting into rates, using much of the argument that you have presented.  


How do we then, in the public interest, deal with a spider web, I suppose, of radial feeds off transmission lines, because at the end of the day you're going to end up with a system which is not built with the global planning?  I will avoid the use of the term "postal rates", because you've brought up some of the problems with that.  But in a notional sense, the pooling of resources and the pooling of revenue streams to pay for a -- more of a global asset base, how do we deal with that competing public interest, I suppose?


If you one-off each case on its own merit, eventually you end up with a system‑wide problem which doesn't have that pooling of resources to make for a more efficient system.  Is there a way that you would see, a mechanical way, of dealing with those issues?


MR. MORAN:  There are a number of ways in place for dealing with those issues right now.  The starting point, of course, is that a single facilities application -- everything doesn't turn on a single facilities application.  But the problem that you're raising, I think, is, Well, what if you have hundreds of these facility things, and how do you deal with the overall impacts in that context?


Well, on the electricity side, clearly the IESO has responsibility for the grant and its reliability, and that expertise is brought in in the context of a system impact assessment when somebody wants to build a transmission facility.  The impacts on the system have to be measured.


That's important, because on the electricity side everything is connected to everything, and when you connect on the electricity side, as you know, you can have impacts on things far away, just because of the nature of electricity.


On the gas side, there isn't an overseer like that.  That's because obviously one isn't needed, because if one was needed, then presumably there would be one in place, and we have that long‑standing history.  So in that context, it is easier on the gas side than on the electricity side, because the IESO so has a very complex system to manage, and on the gas side the individuals will manage their own systems.


 MR. QUESNELLE:  Drawing a comparison, I just want to interject on a point before we go too far down that road.  Would you see any kind of ‑‑ it came up earlier in the discussions as to whether or not there is potential for anyone along the route of this line to require service.


So when is a service from transmission -- you know, we're talking about a fairly short piece here.  We're talking about a couple of kilometres, so it is less likely to happen, but, theoretically, when is a service pipe a distribution pipe and vice versa, and ‑‑


MR. MORAN:  I guess that flows from the definition of gas distributor in the OEB Act.  A gas distributor is defined as a person who delivers gas to a consumer, so under the Greenfield Energy proposal, there is no distributor, because there is no delivery to a consumer.  Greenfield is using its own pipeline to bring its own gas to its own facilities.


So the obligation to provide service is on a distributor.  That's what the Act says.  If you're a distributor and someone requests in writing service, you have to give them.  So the GEC proposal is outside of that scheme, because it is not a distributor.


MR. QUESNELLE:  That brings it right down to this case, which is where it belongs, I realize, but what the Panel is going to be wrestling with is, in the broad concept of the public interest, are we starting ‑‑ and I'm not suggesting everything is going to be looked at as the thin edge of the wedge here, but to take the issue that we just kind of illustrated, that if we're going to have non‑distributor pipes connecting to avoid pooled costs, if they're seen to be -- given the rate structures, to be contributing too much to that pool, we're going to end up with a lot of infrastructure that not everybody can use.


So within that, what we have to get our minds around is not necessarily in this case, perhaps, but how we evolve to avoid those issues.  I think that is kind of the public interest that we are wrestling with.  I was wondering if you can help us out with that.


MR. MORAN:  Mr. Wendelgass told you what the three major factors were for locating a power station.  He said proximity to gas supply, proximity to transmission and proximity to water.


So those are the sort of three practical kind of considerations, and it's a balance, obviously, and that's a balance that would have to be considered in each and every case.


In addition to that, with respect to the location of gas‑fired generators, or any generator for that matter, I mean, the OPA has been set up to manage the supply of electricity and to oversee the need for new facilities, whether it is a transmission solution, whether it is a conservation solution or whether it is a generation solution.


You will be seeing, as a Board, the system plans that the OPA is going to put together, which will identify, presumably -- we haven't seen one yet, but under the statute, there's a number of things that they have to put into their plan.  They have to consider where electricity supply is needed, where facilities are needed, how they're going to meet the needs of the system and what solutions that they're going to put in place.


So in the context of whether you're faced, because of GEC's proposal today, with a flood of applications by gas‑fired generators wanting to build laterals, it is not clear that that is really the case, and for two reasons, both of which are totally outside the ability of GEC to even provide you with evidence on, but the two reasons simply being that the OPA is going to be bringing something forward to the Board with respect to the supply mix, which will presumably include a discussion, therefore, of how much supply should be gas‑fired versus other sources; and, two, how the needs of the system are going to be met in the context of the system plan that they have to put forward.  So you're going to get those two things.


In my submission, I think you will be in the perfect position to understand if, in fact, you're faced with a flood of gas‑fired generators locating all over the place just because they want to bypass the LDC.  At the end of the day, if there's transmission constraints and somebody wants to locate a generating station that makes that constraint worse rather than solving the problem, I expect that both the IESO and the OPA are going to have something to do about that, say something, and ultimately the Board will have something to say about that.


So it is not going to be driven by gas‑fired generators.  It is going to be driven by the three agencies that are involved in this, the IESO, the OPA and the regulator of all of this, the Board.


MR. QUESNELLE:  I take your point on that.  We don't have to go further down on this, but I was thinking more in general terms of all of those classes, not just necessarily gas‑fired generation, which those siting issues will then be based on their own economics.  We don't have talk about every sector.


MR. MORAN:  Going forward, based on the Board's view of the robustness of the system and the appropriateness of the rates, all of which are issues that the Board is going to continue to look at, both in specific rate cases and in the policy initiatives that are under way, the Natural Gas-Electricity Interface review, and so on.


I mean, one thing that the Board seems to have said fairly consistently over the years is there are rate alternatives to bypass.  So to the extent that those rate alternatives become established and capable of being understood and people can take advantage of their existence when they come into existence, then perhaps that's the way that problem might be managed going forward.  It can't be done in this process, obviously, because that is something that will take time to deal with.


MR. QUESNELLE:  Thanks very much.  That's all I have.


MR. VLAHOS:  Mr. Moran, three or four questions.  If you could clarify for me, towards the end you took us to one of the exhibits, and that was the Greenfield Energy Centre ‑‑ I'm sorry, that's the pre-filed evidence by Union Gas.  It was tab 5, Interrogatory No. 2, and answer to that interrogatory.


MR. MORAN:  Yes.  It was interrogatory responses from Union Gas, tab 5.


MR. VLAHOS:  Right.


MR. MORAN:  Number 2.


MR. VLAHOS:  You took us to parts D and E?


MR. MORAN:  Yes.  I went through ‑‑ 


MR. VLAHOS:  Sorry.


MR. MORAN:  I went through all of those answers, that's right.  


MR. VLAHOS:  Okay.  I think D and E is what I am focussing on now.  I just didn't get what the significance of that is.  You covered that in your reply submissions, I am just not sure what I should take out of it, about Union Gas not responding to the questions.  


MR. MORAN:  I was referring to it, Mr. Chair, in the context of, what is the size of the harm that Union complains about.  My point was, we don't know.  They say that there is duplication of the Vector interconnection, and then when asked some specific questions about how that -- how it is being used and how it is being allocated, and so on, we don't get any information.  


So at the end of the day, if Union says there's duplication of this facility, and Mr. Cameron says that, Well, it's not that it is complete duplication, it means that there's just sort of maybe reduced efficiency in the short term or something like that, I can't remember his evidence on that point, but if that is all you have, then, in my submission, you really don't have a serious assertion by Union that there is a real harm here that ought to be considered as part of the process of saying, No, you can't have your approval, Greenfield Energy.  


MR. VLAHOS:  Thank you, sir.  You also talked about the force majeure provision.  I just want to ask you whether what you've said today, and I guess I can read the record, but whether what you said today is consistent or not inconsistent with what you said during argument in-chief.  And I would ask you to look at page 27, starting on line 7.  


MR. MORAN:  Is that in volume 7, Mr. Chair?  


MR. VLAHOS:  Yes, it is.  


MR. MORAN:  Sorry, the paragraph line was?  


MR. VLAHOS:  Page 27, line 7; starting at line 7. 


MR. MORAN:  I'm sorry, sir.  Sorry.  


MR. VLAHOS:  Start at line five. 


MR. MORAN:  Line five on page 27?  


MR. VLAHOS:  Right.  


MR. MORAN:  Right.  I think what I said at that time was that if there is no commercially reasonable alternative for delivering gas to the plant in the absence of a pipeline approval for GEC's proposal, then Greenfield would be in a situation of force majeure.  


That is based on the structure of the force majeure clause in the contract.  Approvals are a situation of force majeure.  The inability to get an approval has to be mitigated, to extent that it can be mitigated, through commercially reasonable alternatives.  And if there are no commercially reasonable alternatives, then it is a true force majeure, which is what I hope I said again today.  


MR. VLAHOS:  I don't know.  I will read it.  


MR. MORAN:  If I didn't say that – 


MR. VLAHOS:  You stand by those words on page 27?  


MR. MORAN:  Yes.  That was my explanation of how the force majeure clauses would work.  Mr. Cameron characterized my submission as saying, if you don't get this approval, Mr. Moran suggests that all they're going to do is point the OPA to the force majeure clause and walk away from the project.  Well, that was a gross mischaracterization of the submission.  


And what the submission actually was:  If the approval isn't forthcoming, as Mr. Wendelgass said, the project partners have to examine the cash flow implications of that.  The lenders have to examine the cash flow implications of that.  And because it is an approval issue, they have to consider whether it is a situation of force majeure.  And because they would be considering whether it is a case of force majeure, they have to consider whether there is commercially reasonable alternatives that would resolve the problem.  If there are not, then we're in a case of force majeure and entitled to walk away.  That is the scheme of how it would work.  


That was all that was -- all that was, was a description of how that process would unfold.  What the end conclusion is, as I say, we don't know, because we don't know what commercially reasonable alternatives are available at the moment.  


MR. VLAHOS:  Thank you, Mr. Moran. 


MR. MORAN:  We don't even know if the Board is going to refuse the approval, obviously.  


MR. VLAHOS:  You talked about the other forum, the Natural Gas Electricity Interface Review.  


MR. MORAN:  Yes.  


MR. VLAHOS:  I believe you talked about, well -- you referred to the Board Staff paper and indicated that Board Staff does suggest that such things as party nominations belong to that forum.  I don't have the paper in front of me, but the specific issue about bypass, do you recall what the paper said?  And what is the purpose of this proceeding with respect to bypass.  


MR. MORAN:  Mr. Chair, I don't.  


MR. VLAHOS:  What is your understanding?  


MR. MORAN:  My understanding, at one point was -- I can't remember where I saw it.  As a result of the application by Greenfield Energy Centre, I think, my understanding was that the Board determined that it would not deal with bypass policy issues necessarily in the NGEIR, because there was a facilities case that was raising it.  


MR. VLAHOS:  Right.  


MR. MORAN:  Mr. Rosenkranz has helped me out here.  At page 28 of the November 21 Board Staff report, there is a piece on bypass where there is a summary of stakeholder views.  And it says: 

“The generators and APPrO wanted the issue of bypass to be addressed in this review.  These stakeholders would like the option to connect directly to a transportation pipeline without contracting for distribution service from the gas utilities.  LPMA and WGSPG indicated that the issue of bypass could impact the required infrastructure investment and associated costs needed to support the new gas-fired power generators, which in turn could affect customer rates.  

“Recommendation.  The issue of bypass is currently before the Board in a proceeding, therefore, at this time Board Staff do not recommend that this issue be examined in the generic proceeding.”  

     So that's –-


MR. VLAHOS:  Thank you for that reminder.  You're not suggesting that public interest considerations are out of scope in this proceeding?  


MR. MORAN:  Not at all, Mr. Chair.  I guess the question is, what are the public interest considerations that are relevant to the application?  I don't believe I need to repeat all of the submissions I made. 


MR. VLAHOS:  No, that's fair.  I just want to confirm you're not disputing that.


MR. MORAN:  No.  As I said, to the extent that Union Gas has certain views of what the harm is of proceeding with this proposal under a Board approval, if that's a concern that they have and they think there is going to be harm, then the onus has to be on them to demonstrate what that harm is, rather than on GEC.  


MR. VLAHOS:  Lastly, you've taken us through the law that applies in the province about environmental aspects.  What I want to ask you is a little more open question.  Is all of this division of responsibility within this province, is this a result of a huge wisdom in your view?  I have to be careful how you phrase the question and how you answer it, Mr. Moran, but is this the result of circumstances that are happenstance, it may be a sort of work-in-progress.  It is a bit of an open question, perhaps not directly related to the application, but – 


MR. MORAN:  Mr. Chair, the legal answer is that the legislature knew what was doing when it passed the legislation, and that it intended to have a statutory decision maker under the Environmental Protection Act to deal with air emissions, water approvals and all of that, and it intended to have an economic regulator to look at other issues.  And it didn't intend both of them to look at the same issue and second guess one another, because that wouldn't work.  


MR. VLAHOS:  Right.  


MR. MORAN:  So that is the legal answer.  


MR. VLAHOS:  The harmonization thing I was most interested in.  


MR. MORAN:  Right.  I mean, should there be a more streamlined approval process?  That's a very good question to ask.  I expect if you ask any generator whose had to go through the process under the Environmental Assessment Act, you would get a very strong and immediate and vehement answer about the need for streamlining, because there is some duplication just in the EA process.  You have to look at all of the issues under the EA process that you then have to look at in a lot more detail for individual permits.  Not only that, but a lot of the projects trigger federal environmental assessment requirements as well.  There is some harmonization between those two processes, but it is still very difficult to manage


MR. VLAHOS:  All right.  Thank you very much, Mr. Moran.  Those are the Board's questions.  So the ‑‑


MR. CAMERON:  Could I raise an issue, Mr. Chairman?  During my submissions, you asked me a question about whether I had a view on the cases as they pertained to cumulative effects.


I gave a fairly rough-and-ready view.  What I would propose to do is simply provide the court reporter with my more detailed notes on that, really for the benefit of Board counsel.  I'm happy to let Mr. Moran review them.  I think we're of the same interest on this point, but since he comes after me, he should see them and since he might think they do harm to our case, he might prefer that I not put them on.  But that way, at least Board counsel will have the benefit of the citations of the cases that I was making reference to and the comments on them, and they could just appear in the final argument at the end of my argument.  If that is acceptable to Mr. Moran, would it be acceptable to you?


MR. VLAHOS:  I think it is probably acceptable to Mr. Moran, but I'm worrying about other counsel.


MR. CAMERON:  Nobody has a right to speak after us, and to the extent that they want to look at them, they're welcome to read them.

 
MR. VLAHOS:  Those are typed notes --


MR. CAMERON:  Yes.


MR. VLAHOS:  -- that were there?


MR. CAMERON:  Yes, yes.


MR. VLAHOS:  Mr. Moran, any advice on this?


MR. MORAN:  Yes, Mr. Chair.  I don't have a problem with that approach, subject to an opportunity just to look at what Mr. Cameron proposes to say, and so subject to that.


MR. CAMERON:  Just to make sure I don't weaken our mutual case on this point.


MR. VLAHOS:  So subject to what he has to say?  I think he just wants to --


MR. MORAN:  Subject to an opportunity to see what it is.


MR. VLAHOS:  I guess my concern is that if you get to see them, what about other counsel?


MR. CAMERON:  No.  He would see them because he does come after me.  Nobody else comes after me.


MR. VLAHOS:  I see.


MR. CAMERON:  That's why I would propose to give them to him.


[The Board confers]


MR. VLAHOS:  Mr. Cameron, for a couple of reasons, including the fact that the reporters would not be able to get them on the record unless they're spoken, so I would ‑‑ the Panel would be quite agreeable to you providing those notes to us and everyone.  Call it your oral submissions today, plus some written submissions that you can pass on to us.


MR. MORAN:  Fair enough.  


MR. VLAHOS:  Would that be acceptable, sir?


MR. CAMERON:  That would be acceptable.


MR. VLAHOS:  Since we're going to break now, they can be provided to the Board Staff, and Board Staff will make sure that those are made available to the other parties.


MR. CAMERON:  Thank you, sir.


MR. VLAHOS:  With that, then, we are done with the oral argument and we're done with the proceeding, and the only thing that remains now is for a decision to be contemplated and decided, and then issued.  We recognize that there is some degree of urgency in this matter, so we will do our best to get it out as soon as possible.


Thank you very much.  Thank you, reporter.


MR. CAMERON:  Thank you, Mr. Chair.


MR. MORAN:  Thank you very much.


MR. VLAHOS:  We're adjourned.


--- Whereupon the hearing concluded at 1:40 p.m.   
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